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FOREWORD

direction of the President, pursuant to Article of -
War » the Branch Office of The Judge Advocate General
with the United States Army Forces in the North African
Theater of Operations was established 8 March 1943; on
1 November 1%Lk, this office was redesignated the Branch
Office of The Judge Advocate General with the United States
Amy Forces in the Mediterranean Theater of Operations.
Concurrently with its establishment, the Secretary of War
by direction of the President vested in the Theater Com-
mander confirming authority under Article of War 48 and the
powers set forth in-Articles of War 49 and 50, From its ~
inception until 20 July 1943, Colonel Adam Richmond, U.S.

. Army, was ths Assistant Judge Advocate General in chargo,

.then Colonel Hubert D. Hoover, U.S. Ammy, was in charge
wntil 15 May 1945; Brigadier General James E. Morrisette,

U.S. Army, was in charge for the periads 13 July 1945 to
L September 1945 and 8 October 1945 to 23 October 1945;
during the intervals 15 May 1945 to 13 July 1945, L Sep-
tember 1945 to 8 October 1945, and 23 October 1945 to
inactivation 31 October 1945, Colonel Ellwood W. Sargent,

- U.8. Amy, was ‘in charge. :

"The present collection contains (to the best informa-

" tion available at the time of publication) all the holdings,
-opinions and reviews of the Board of Review of this Branch

Office. There is also included the lst Indorsement of the
Assistant Judge Advocate General in cases where he differed
with the Board of Review, in cases of legal insufficiency
in whole or in part, or where addressed to the Theater
Commander. A note indicating final disposition with GCHO
reference appears at the end of cases ordered executed by

. the Theater Commander., %Short holdings," which find the
" ‘record of trial legally sufficient to support the findings
. of guilty and the sentence, without any discussion of the

. facts or arguments, :‘are not included. In the CONTENTS of
<each volume, there is indicated, opposite the original

g

“NATO or MTO nimber of each case, the CM number allocated to
th. case 3n the JAGO ‘when the record of trial was received.

: Similar collactions of the Board of Review macerials
are being made for each of the ‘several Branch Offices which

operated in overseas theaters. This includes the Branch
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Offices of The Judge Advocate Gemeral which were estab-"\_
lished to serve the Army Forces in the European Theater

of Operations, in the Mediterranean Theater (originally
North African Theater) of Operations, in the India-Burma
(originally China-Burma-India) Theater, in the Scuth West
Pacific Area, in the Pacific Ocean Areas, and the Pacific.
An Index and Tables covering these materials will be added
as soon as practicable. The volumes of materials from the
foreign Boards of Review will constitute & companion series
to the compilation of Holdings, Opinions and Reviews of the
Boards of Review sitting in Washington, D.C. Together these
will make conveniently accessible the most comprehensive
source of research materials on military justice in the zone
of the interior and in combat areas. '

15 April 1946 ; ’

. THOMAS H. GREEN
Major General
The Judge Advocate (eneral
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In the Office of The Assistant The Judge Advocate General -
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of Review = . T ISAp;’i119l+3'

UNITED STATES., ) . - MEDITE.RRANEANBASESECTION

‘v.l <Y Tr:.al by (;.c.M. éonvened at oran,
. " Algéria, 9 February 1943.

Captaih GCRDON K. ROGERS - Af_'; Dismissal from the service.
(0-355578), MG, 105th - . } - - R .
. Coas} Artillexy Battalion ) S |

AAOA' :

1.

.

OPINION of . the BOAH) oF REVIEW

McCARI‘l\IEY, JHITE, and FRANGE, Judge Advocaues. .

+ -

N

‘The Board of Review has exam:.hed the record of trial in the

case- of the above pnapmed officer and submits this , its.opinion. to ™
Ass:Lstant The Judge Advocate General. '

2

I
LY

NATD z%./

"The accused was tried upon the follow:.ng Charge . and Spec:.fica*l\ns
cmmr: Violation of the 95th Article of Var,

Speclfication 1. Xn that Captain Gordon Ke Rogers,

' Medical Corps, while stationed at Camp Hulen Texas, ’
on or about Dec. 28, 1941, did commit an indecent
act ‘upon-the. person of Pvt: John O. Choate, ASN
34029251, namely, ma.nipulate the menis of, the said
Pvt. Choate. . ~'

Speclf:\.cation 2. In that, Captain Gordon K. Rogers,
Medical Corps, did, while stationed at Camp Youne
California, beétween the early part of Mey 1942 -

and the middle of June, 1942, mske improper and )
~ indecent:advences. to' T/5 Robert L. Starns ASN 20&,36207,

- nemely attempt to manipulate the penis of said. '.E/S

. Robert Le.Starnse (amended to present form at

beg:l.nrﬁng of tr:.al. S A -
sPecifioation 3¢ In that Captain Gordon K. Rogers,

 Medical Corps, did, while stationed at DJidjelli,

Algeria, -on or sbout Decs 29, 1942, commit an indecent !
improper act upon the person of PFCe William Ve .
ldiron,.ASN 15076068, namely, manipulaté the penis ~~
f said PFCe Coldiron, - 4 .
o NN~

__1_ ! dlh"w‘s


http:Corps,�d.ia

(2) . , o
.- 3¢ The accused pleaded not guilty to the Charge and all specifi
.catlons thereunder. He was found guilty.of .specifications 1 and 3 and -
_the Change and not guilty of specification 2. He was sentenced to be
dismissed the service, No evidence of previous convictions was introw
" ducede The findings and sentence were announced in open court. The

reviewing authority approved the sentence and forwarded the record- for*

action under Articles of War 48 and 50—.

L+ The evidence as to the specifications and the Charge of which-
the accused. was ;E‘ound guilty may be.summarized as follows.

For the Prosecution. »
As.to specification 1. e C

Private John Q. Choate testified: he was a member of the Yedical
Detachment stationed at Camp Hulen, Texas, on December 28, 1941: (Re 7);
the accused was a member of that organigation and on. the day in question
drove in an automobile -fram the camp to the home of the accused in town
to assist the accused to. pdek, as accused was leaving to go to a school;
accused drove the car and Witness sat at his right (R. 8); accused started
talking about women end started feeling the penis of witmess through his
clothes; accused ru'bbed and squeezed it and contlnued ‘doing so for about
five minutes; witness was scared; when they reached town they entered .
the home of accused and started to pack; accused asked him if he had ever
been sucked off and witness answered "no" (Rs 9); accused then asked wit-
ness to let him do so. Objection was made by the defense to this line of"
questioninge The objection was at first overruled but upon further objec-
tion and by consent of the prosecution the evidence was stricken and the
court directed not to consider ‘the 'same (R. 10). Upon cross~examination
witness further testified he did not: attempt to leave the automobile;.’ .
denied that the wife of accused was in the car (Re 11); admitted he had
been punished for AWOL at the instance of the accused who had alse repr:l.—
manded him upon various occasions (Re 12).  Upon re-direct examination
witness testified he had not reported the incident because he was afraid
.ard since he.could not prove the offense; he only told: about, the occur-
‘ence when questioned in January 1943 (R. 13)e In response to: questions

by the court, witness testified: he had lmown the accused singe llarch,
1941; he was transferred to the Medicel Detachment in October, 1941; he
never related the experience with .accused to anyone until he told three
investigating officers (Re 14)e Witness then repeated in detail (Re U -
16) ‘the same facts given on direct examination and added that while in
the home of accused and at the time of the conversation asbove referred to,

+ the accused again started playing with his penis and witness ob:jected' ‘
‘witness is twenty-two years old (Re 15) and reached the eighth grade in
school; he knew of no one else being in the House during-the events in -
quest:.ow they were sbout half an hour packing; he was standing when the
incldent occurred in the house and he ob.jected to the accused (R. 16),

v

As to sPec:Lficatlon 3. _ ‘
Rt‘::.vate First Class Williem V. Cold:.ron, testified (Re. 25) he’
Do

Mro #)
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“has k:ncwp the sccused about four monthe; he is in the Medlcal Detach=
ment and wes on-December: 29, 1942; on said night he drove the accused -

. from the British hospital back to the detachment about 32:4% (Re 25);
upon arriving he ‘went to his quarters snd saw the lst Sergesnt; the

- accused invited them to have a drink; witness had one drink /whlch was
‘brought to him at his cot (R. 26); after he was in bed the ‘accused énd
.. the 1st Sergeant came out of-the accused's room, went to the balcony. -

- where they stayed 10 aor 15’ minutes, then the lst Sergeant went, down- '

. stairs and the accused came and sat on his cot; that accused put his .;
‘harid on witnesst - chest, then on his ,stomach and worked on down} wite

ness had his left arm raiséd so the back of his left<hand was over his"

. eyes; accused laid his head on witnmess' arm (Re 27) and worked his left
"hand down ‘wntil he got hold of the penis of witness and then rolled it
sround until the accused had an emissioh; accused continued to play '
.with, tHe private parts of witnéess and then stopped, got up ard went to-
his Toam;: witness then got wp ‘and'went to the hallwsy door' (R. 28) 3.
then domnsteirs; he went directly:to the lst Sebgeant arid reported;
next morning he reported to the dental officer, Doyle C. Magee; accused
> was not drunk; while the accused was manipulating his penis the accused -
made hard-breathing noises (Re 29)s On cross =-examination witness testi-

, fied:'  the incident occurred about 1 otclock AM on December 30th; it

‘ was warm in the hallway where he 'slept; that he had four blankets; the
accused slipped his hand down under the covers; he. did mot obJject when

. the accused started to pley with him (Re 30); the accuséd played with him

- approximately . a minute before his emigsion, then wa:.ted three to five' '
minutes, then started again; he did not object at 'the second incident;-

- that his past relationship-with the accused hed been pleasant (RJ 31);
‘witness.denied ary trouble with the accused or that accused had charged
/him with offensés except. one instance of AWOL (Re 32 - 33)e On re-direct

. examination he testified:  he permitted’ the scts of the actused because
the accused was an officer and he was a pr:n.vate and he had no proof and-
by h’imself could prove nothing on the, accused;. prev:.ously he had not been -
unfriendly to.the accused (Re- 33); the AWOL above refeired to occurred in
‘the states when he went home to get married (Re 34)e Upon examination by ' "

* the court witness again detailed the events in question. substentlally as !
_on‘direct exsmination and testified; " that he had had no prior trouble -
vrith accused, denieq any other relations with accusea., that when’ he ‘went -

- down sfairs ‘he ‘had on only‘the top.of his summer underwesr; that he is '
twentfyea:cs old and reached the 9th g,rade, in school (R. 35). N

'!

_ For the Defenseo »
R g!he accused, Captain Gordon K. Rogers, hav:.ng 'been advised of his - R
g rights as 8 w:.tness, 2t h,is o req;.est testified mder oath (R. 56):

y
‘ : . ,' As to speaif:.cation 1. -)..-_ ‘

g 'I'ha‘c he knew Pr:.vate Choate and on December 28, 191;.1, he was a.t Camp Hulen, '
v Texes (R. 36); 'on the day in ‘question he received orders to go to a station’
‘,- in Pernsylvania and he busied himself turning over property and preparmg
for the trip, abdut 5 o'clock his wife® came f‘or him in the car, he got.

'Tef "'u W . ‘- L

l -3:-;. '

-

)3?:"}
d450e S
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Choate to ge help him pack at home; he drove the car, his wife sat
beside him and -Choate rode in the back seat; nothing happened bee-
tween him and Choate; he denied 'playing with Choatets penis (R. 37);
he denied any indecent. proposition to Choate; nothing wnusual hap=-

- pened at his home; he denied playing with Choate there; Choate helped
handle some heavy boxes; his wife was present; no one else was there;
it took about two hours to do the packing; when finished they returned
to camp and he left sbout 9 o'clock; he again denied havi.ng played ‘
‘with Choate at any time (R 38); he had had trouble with Choate several
times for being AWOL and careless; Choate was a sulky type and re-
sented accused (Re 39); Choate was resentful because accused punished
him and wouldntt let him travel; Choate showed his resentment by his

~attitude toward his work (Re 40)e ‘He further testified (Re 43):

As to specification 3.

That he knew Coldiron and on the night in question Coldiron did drive:
him to ‘the British hospital and back; on return nothing happened; he
' denied sitting on Coldiron's bed or putting his facé near Coldiron or
putting either of his hands on Coldiron (R 43); Ne denied putting his
hand on Choate's penis or even touching him; his relationships with
Coldiron were not entirely pleasant; he severely reprimanded Coldircn
last /October for being AWOL and Coldiron resented it and was sulky; he
hed reprimanded Coldiron on several occasionsg for negligence, failure to
carry out orders and for erasing numbers off.the "Jeep" (R. 44); Coldiron
had denied removing the mumbers. On cross-examination accused testified
(Re %5): " that the witnesses against him have it in for him and that, the
prosecution is a fabrication-of lies (Re 45); when‘he returned on the.
night of December 29, 1942 he went to the dispensary, saw the sergeant’
then went to his room; he had a drink with the Sergeant in his own room;
did not recall going out to the balcony; he has been out of medical
school six years and married since August 1941 (Re 46); he -left the States
in August 191;.2,,he had two drinks on the night in guestion;’ after drinking
with the Sergesnt the latter Yeft and he undressed, read a while after
he got in bed; ebout 45 minutes later he got up to'go to the latrine and-
' passed Cold:.ron's ‘bed; denied sitting on the bed; he did offer. Coldiron a
drink in his room when the Sergeant was present and .which Coldiron tock’
(Re 47); he was not sure whether Coldiron took the drink there or if the
 Sergeant. tock it to him, heagain denied sitting on Coldiron's bed or hav-
ing any contacts with h:.m, he denied that Choate sat in the front seat by
him during the trip from camp to his house in December 1941;.Choate . sat
in the back seat (Re 48); upon examination by the court the accused. tes
#1fied(Rs-50)1 he felt the lst Lieutenant of the outfit was responsible
for: the -whole.:case; ' they ‘had never gotten along; - the I.ieutenant was venge-
Pul becavise he had béen unable to: get a- promotion; when time for the first -
efficiency report on the Iieutensnt dame, he had told his Colonel he didn't
see how he could twrn in a satisfactory report (Re .50); at. the; instance of
the 001one1 he ‘turned in a satisfactory report; the- Iieutenant -never co-.
‘operated with him and had 'made accusations against him, he had turned the .
Lieutenant in_ one\t:lme for AWOL, they had troubie in E‘ngland. over an. assign-

4y
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‘ment of the Licutenant to a gas’ °ch001 (Re 51); he denied tsking hold of
the penis.of the men involved or making eny improper advances to them;
he named the- Lieutenant in question as _J.Leutenant Magee (Re 52)e

.. Aftef an adjourmment from February 9 to Febma:ty 16, 1943, the ac="
cused agein took the stand vhen- the court reconvened and: tzstified (R. 54):
That six or seven people were occupying the dispensary on December 29,
1942: he identified a floor plan-of the dispensary (Rs 5} and testified
asto various details in connection therewith (R. 55). The exhibit was
offered and admitted in evidence as Exhibit A" (R. 56)e

: Captain F‘rancls Ce Grevemberg was called as a witness for accused
a1:d téstified (Re 56): he has known sccused two and- a half years; ac-
cused has been his best friend since January 1941; the repu‘catlon of
accused. for morality with special reference  to uwmatural sex acts 13
very good; eccused was.a strict and exacting officer; that practically
every officar-of the b'ﬂ:‘ca_l1 on was agunst him or grew to dislike him
because of his reports sbout their work, mostly about sanitation (Re 57).
On cross-examination he testified: he served on a board that :mvestigated

- the charges against the accused; he discovered no evidence of conspiraoy -
or a frame-up against the accused (Re 58)e On re-direct examination by the
defense he testified: he was one of three officers appointed to ‘investi=.
gate the case and was ca.ut:l.oned that there night be scmé underhanded

" work but no evidence of such was found; ke was recordef for the board;

" accused was not present and a..d not exanine any of the witnesses or meke.

any statement (Re 58). Cn recross-exomination he testified: " he was pu® on

the board because he was friendly to the accused and because the Colonel .

thought scmething existed but no evidence of collusion was found (Re 59)e

SUDUTTAL

Stcff Sergeont Lorenzo Be Wilson testified (Re 60): he was on duty
he nizht of December 29, 1942 in the capaecity of lst Sergeant when the
accused and Coldiron returned about 11 ot clock; he and Coldiron. fixed
the accuzed's bed (R. 60); then Coldiron went to bed in the corridor; the
agonsad offered him a drink which he toock end a drink was taken to Coldironm
at his bed; he did not remember whether he or accused took the drink to
Coldiron; after finicshing his drink he.went downstairs-to bed ebout 11:30;
he saw Goldiron ahout 12: 1,5 (Re 61); Coldiron who was dressed only in his
umerrh..rt woke him up; Coldiron was trembling (R.-62). - Over objections’
{Re 62 = 63) the witness wos permitted to state Coldiron!s conversation
with hime He testified that when Coldiron woke him, Coldiron's first words
wvere "That mon must be ~razgy, Sergeant™ and continued to relate that the
accused had played sround with him; that witness told him to go back up= .
> stairs but he would rot, so witnews sent him to quarters; next morning he
talked further with Coldiron (Re 63). The witness then related what Cold-
iron told him on this occasion, the story being substantially as testified
to by Coldiron in courts (Re 64). On cross-examination witness testified
,he 'did not know whether any of the matters said by Coldiron were irue (R. 64)3
he admitted the accused hod repr...manded him vpon various occasiong (R. 65), '

=He
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'Upon exemination by the court (Re 66) he repeated the facts concerning

his ewakening by Coldiron and again described how Coldiron 'was dressed;

he hed had one drink that night - the one with the accused (Re 66); Cold=-

‘iron did not appear to be drunk; the drink ‘given them by the aocused was,

‘gin; one drink is 211 he knew:that Coldiron had; there were some patlents A
occupying roans there that night (Re 67); Coldiron:did not tell him heihad - °

* an emission, he just sald the accused played around with him and.ihat-accused
put his band on Coldiron's penis; Coldiron alsc told-of the noises aocused .

- wes making with his mouth (R.'68)%.

‘1st Lieutenant Doyle C. Magee testified (Re 68): he has known. the
socused since January 1941; he kmows Choate but had never spoken to him’
concerning an- oocurrence between him and the acoused” in December 1941 -
(Re 68); he kmows Pfos Coldiron;. early morning, before bregkfast, Decem= -
‘ber 30, 1942, Coldiron came to see hime Over;the obJection of -the defense
(R» 69) witness detailed the comversation, He testified: Coldiron said
first 71 think Captain Rogers is cragy®s Witness then yelated the story
told him by Coldiren which was substantially ss Coldiron testified. as a
witness '(Re 70); this witness testified he did not know whether or not the
facts told by Coldiron were true; that he had had misunderstendings with.
the accused .(Rs 71); he referred to a difficulty over signing for same
dental’ property end the incident of the AWQL in California.in July 1942;-
he denied ever moking any statement "that there would be some.changes mads
orowd there® (Re 72 = 73)e - - . - ~

5e’ - The evidence as to specificatich 2,A of which the aocused wes Farmnd
~not . guilty is not summarized. It may,be said that there was nothirg
. in this part of the case affecting injuriously or prejudicial to, the

’

" substential rights of the accuseds ° -

6. Serlaus opgection was made oy the defense o the introduction’
;. of certain evidende by the prosecution in 'three.instances which.ecall -~

“for oonsiderations . -

, 'The.witness Choate was permitted: to téstify concerning an indecent
proposal mede to him by the: accuséd while sald parties were present at
:the home of thd aocused ‘in December 1941 (Re 10)e  This testimony in~
dicated a further-offense on the part of ‘the socused and one £or which
'he was not on'triall’ APter the evidence was heard and upon further
~obJection by the defense end with the:consent pf the prosecution, it
Was ordered . that'this testimony be stricken from the record and not cen=
sidered by, the tourte h '

. iﬁ'?éé;’:és;;tofi'th:;hufgct,énne:ej involved it is difficult if not dm~ .
Possible to remove the effect of prejulic¢ial ‘testineny of inflimstory nature
‘end-if aotually inadmissible the striking of .such evidence does not always

LS
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The. ev:.dence in questlon, ‘however, was not unproper ,a,nd might . qu:Lte :
properly have remained an actual part. of the formal body of evidence.' The
testimony regarded an offense closely related in npature and charagter to
that for which the accused Was on triale The testimony concerned afi inci-
dent which occurred at the time of and during the connn:.ssion of. the specific
offense for which the.accused was on trial, This incident evidehced an - -

~dntent and \a disposition on the part of the accused, having. a direct bear=- -
.ing upon and .connecting him with commission of the offense for which he weas
‘on triale.’ Under these circumstances the evidence of this inmgcident was rele=
vant as a part of- the res gestae. . Sece 193, Underh’ 11t's Cr;mlnal Endence.

B It wa.s within the province of . the court to consider the relevancy of
th:.s endence. '

L "The rule of res gestae under whn.ch it is 'said. that all facts w’nlch
are a part of the res gestae are admissible, is a rule determining the
relevency and not the character or pro‘batlve force of the evidence., If
the court detemlnes that the fact offered is a part of the res gestae,
it will be accepted, because, as it is said, that fact is then relevante.
Relevancy is always a Judicial question to be determined according to 'the
issue which is to be trieds, Taking the main facts which are embraced in,
the comiission of £ny crime and which are essential ta-be proved, it will
'be found, in most instences, that they are connected with others which
are not essential to be proved, but which tehd more or less to prove those
facts which are to be proved. Every occurrence which is the result of -
hunan agency is more or less implicated and involved with other occur=.
rences. One event is the causé or the result of another, or two or mnre
events or incidents may be collaterally comnected or related.. Circum-
stances. constituting a criminal transaction which is being investigated
by the Jury, and which are so-interwoven with ‘others, 'and with the prin-
cipal facts which are at issue that they can not be very well separated
from the principal facts at issue without depriving the Jury of proof
which is necessary for them to have .in order to reach a direct concluslon
on the evidence, may be regarded as res gestaes"

Sec. 191, Underhill's .Criminal Evidences

The board is thereforée of-the opinion: that no error prejudicial to the
nghts of the accused resulted from the original admission of the tesiimony
An. questlon, even if the,subsequent action of the court in st'"lk:mg the’ same
\did. not remove the effect thereof because of its character.

The other evidence under consideration concerns the admlss:Lon over the
ob:]ection of the defense ‘of that part of the testlmony of Staff Sérgeant
Wilson (Re 62) and 1st Lieutenant Magee (Re 69) in which they were permitted
"to detail the story related to them by Private Coldiron in cormnection with
the offense involved in specification 3. The aocused was not.present at 'the
time Coldiron told his Story to-either Sergeant Wilson or Lieutenant Magee,
In the instance of Sergeant Wilson two ¢onversations with Coldiron were in-
',Volvedo .

'
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In connection with the first conversation with Sergeant Wilson the
evidence discloses’ that Coldiron immediately arose from his cot after the
accused committed the act which is involved in bpecification 3 and had
left him, and went dowmstairs dressed only in an undershirt and reported
the incident to the Sergeant. He was trembling. His firs}t words were,
"that man must be crazy, Sergeant®, ' -

It should be. noted that the testmony of this witness was introduced
in rebuttal and after the defense had asserted that the charges against
Ium were -the' result of collusion and were a ‘febricatione

. The evidence in quest:.on was clearly admlssible not only upon the
theory that 1t was in rebuttal of the inference that the testimony of
Coldiron in court was menufacturéd (Par. 124, MM, 1928) but also it was -
admissible as a part of the res gestae. The statements testified toby
Sergeant Wilson as made by Coldiron, were made-contemporgneous Wwith'the
transactlon to which they related; they were made under the:strain of the
event; they appeared spontaneous end the complete details «f the :event ..
were not recited at the time,  These circumstances indicate spontaneity
“and’ impromptu out-pouring of facts. There.was no :Lndication of -deliber=
ation, prémeditation or considefation in the circunstances of Coldiron's
actions- or recitation of events., See sections 196, 198, and 200, Undér-
hill's Criminal Evidence -and CuMe 193666 (1930), Pars 395 (22) Dig Ope,
Je Ae Go 1912 = 1940, where it was said:

o "The rule in cases involvmg rape and kindred offenses that evie
dence ‘as to a complaint made shortly after the commissicp of the
offense is admissible is equally. applicable to a complaint made by ¢
young boy pathic.in the trial of 'an offense involving sodomy."

Sergeant Wilson also testif'ied concerning 8 further detail of events
by Coldiron the next morning. after the occtrrence in question and Tiepten=
ant Keagee likewise testifled. to a’ simlla.r conversation. These occurrences:
can hardly be considered a part of the res gestae but againlit should be,
noted, this evidence was introduced:in rebuttal and after . the issue of -
collusion and’ fabx:ioation, Qf testimony had been raised by the deferise,
Neither witness in ‘question,purported to vouch for the truth of the remarks
3f Coldiron related to them and by them repeated in courte. The evidence
was not admitted as proof of the facts related. The suff1c1ency of the
evidence to sustain:the finding of guilt doss not depend upon this evidence.
The testimoxw in ‘question concerning statements made by ‘Coldiron at a
previous time for comparison with his testimony in court and as relevant

to the issus of fabrication was propers. Por. 124, MY, 1928 and Sece 4k
Wharton's Criminal Evidence, ’ ’ i

7o  The record of trisl in the present cage s legally s ficie'nt to
sum*orﬁ the. f:!nimr.s ang the HALUEACT @ 8 Iy w
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BR-1 - 1st Ind, e
Branch Office, Judge Advocate General, NATOUSA, APO 512, 11 Aprll 1943,

T0s- Commanding General, NATOUSA, APO 512.

1. ptain Gordon K. Rogers, Medical Corps, 105th Coast Artillery
Battalion, was tried before a general court-martial convened by the Com-
manding Officer, Mediterranean Base Section, upon the following charge
and specifications: ‘

CHARGE: Violation of the 95th Article of War.

: Specification 1: In that Captain Gordon K. Rogers, Medical
* Corps, while ptationed at Camp Hulen Texas, on or about
Dec, 28, 1941, did commit an indecent act upon the
person of Pvt, John O. Choate, ASN 34029251, namely,
manipulate tbe penis of the’ said Pvt, Choate., - :

Specification 2: In that Captain.Gordon K. Rogers, Medical
© 7 Corps digd, while stationed at Camp Young, Californis,
- exact date unknown, make improper and indecent advances
/ " - %o T/5 Robert L. Starns ASN 20436207, namely atteupt to
' manipulate the penis of said T/5 Starns.

Specification 3: In that Captain Gordon K. Rogers Medical
Corps, did,’ while stationed at Djidjelli, Algeria, on
or about Dec., 29, 1942, comnit en indecent and.improper
. act upon the person of PFC William V. Coldiron, ASKN
15076068, namely, manipulate the penis of sald PFC
Coldiron,

He pleaded not guilty to the charge and to the epecifications
thereunder. The court rendered findings of guilty of specifications 1
“and 3 and of the Charge and not guilty of specification 2, and sentenced .
" the ‘accused to be dismissed the sé¥vice, The Commanding Officer, Medi-
_terranean Base Section, approved the sentence and ferwarded the record
~of trial for action under Articles of War 48 and 50%, .

; 07 , 2. . The- pertinent part of Article of War 48 provides:v'"In addition
" to the approval required by Article 46, confirmation by the President is.
i required in the following cases before the sentence of a court-martial
i is carried into execution, namely: N
v . | * ‘. ,b. * | n‘*‘ * ‘ * ’ ‘ ‘ ’ ""' ' .
R o n(b) Any sentence extending to the dismissal of an officer,
y;texcept that in time of war a sentence éxtending to the- dismissal
;;-iof an officer below the grade of brigadler general may be car=-

 ~-10 -
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. BR-1, 1st Ind.
11 April 1943
(Continued) -

ried into execution upon confirmation by the commanding general
of the Army in the field or by the commanding general of the
‘territorial department or division;"

3.,. On February'ls, 1943, the Secretary of War, by direction of the
President, signed a letter addressed to the Commanding General, United
States Army Forces, North African Theater of Operatlons. The text of
this letter is as followss )

' ®The Commanding General, United States Army Forces, North
African Theater of Operations .is vested with and empowered to
exercige all of the powers, statutory or otherwise, pertaining
to courts-martial of a commanding general of the’Army in the
field, including the power of confirmation of sentence of gen-
eral courts-martial and included powers conferred upon 'the
commanding gemeral of the Army in the field!'! in time of war by
Articles of War 48 and 49; and is further empowered by the
President to exercise the powers set forth in Article of War .
50; the exerclse of such powers, however, to be subject to and
in eccord with the provisions of Article of War 50%."

4, Article of War 503 requires that before a sentence involving
dismissal is ordered executed, the board of review must, with the ap-
proval of the Judge Advocate General, hold the record legally suffi-
cient to sustain the sentence. By direction of the President and pur-

_ suant. to the provisions of Article of War 503, a branch office of the
Judge Advocate General has been established in this theater and a board
of review and an assistant Judge Advocate General designated therefor.

.. 5. The record of trial in the case of Captain Gordon K. Rogers,

Medical Corps, has been examined by the Board of Review in the Branch

Office of the Judge Advocate General in this theater and the Board has
rendered its opinion in writing that the record is.legally sufficient

to support the findings and sentence.

, 6. 1 approve the holding of the Board of Review,

' . The first Specification alleges that the offense was committed
on December 28, 1941, when the officer was stationed at Camp Hulen,'.
Texas, The officer had received orders to proceed to Carlisle Barracks.
In the aftermoon he drove from Camp Hulen to town for the purpose of
packing,.' He took with him Private Choate. Private Choate stated that
he sat on'the front seat next to the accused who was driving; that after
leav.ug camp the accused placed hls hand on Choate'!s penis and rubbed
and squeezed it for about five minutes. The accused testified that his
wife drove the car to camp at about 5100 P. M.; that he got in behind the

-11 -
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" BR-1, 1st Ind.
. 11 April 1943
(Continued)

wheel and his wife sat on the front seat and he believed Private Choate
~ sat on the back seat. Private Choate stated that the accused's wife was -
not in the car nor did he see her on reaching tha house. .

i ‘I‘he second apecification of which the accused was found not
"~ guilty alleges that the offense took place while the accused was sta-
\tioned at Camp Young, Califarnis, between the early part of May and the
" middle of June, 1942. With respect to this specification, T/5 Robert L.
.Starns testified that he had requested the accused to administer.the ,
Wasserman test. The accused said he would let him know later. Starns
-went to thé accused's tent as directed, removed his clothes and was told
- by the accused that there was no need to worry, Starns dressed and
' " started to leave when the accused felt Starns! penis and said, "How is
~your hammer hanging?" A The accused then asked if Starns were goling to
. the movie that night a.nd when he received an affirmative reply he told -
‘Starns to drop by the tent before he went. Starns stated that when he
~_arrived at the tent the accused was prepa.ring to take a bath and told"
. Starns to come in the bath house... Starns entered the bath house and sat
on a bench, After his: bath the acoused sat on "the bench and placed his .
hand on Starns' leg between the knee a.nd hip.‘ Sta.rns rose and left, -

- The accused testified that Starns had: been to see. him several
t:lmea for a Wasserman test and that he saw no occasion to give the test,
He recalled the occasion testified to by Starns. - His version is that
“when Starns asked to be examined Starns was dirty and the accused told
" him to get cleaned up, then come by. accused's tent and he would talk to

-+ him, When Starns returned the accused was taking a bath and Starns came

» into the bath house looking for him, The accused denied touching Starns '

. or naking the remark, "How 15 your hammer hanging?" '

The third specification alleges the offense occurred on Decem— :

ber 9,» 1942,  while the accused was. stationed at Djidjelld, Algeria. .
that night Private Coldiron drove a jeep to the 89th British Hospital

to ‘return the eccused’ 1o his quarters in the Hotel de Plaza. Coldiron -

"was on duty that pight and slept on’'an iron tunk in the haliway on the . - .

¥ aecond floor, outaide the agcused!s room. When Coldiron and the accused
*“returned, 1st Sgt. Mlson and Coldiron made up'the accused's bunk, The
.‘ accused offered Wilson & drink of ging which he accepted. The same of~
“fer was made 1o’ Ooldiron who had gotten into his bed in the hallway.
* Either the accused or Sgt. Wilson took the drink to Coldiren. After - -
. Sgt. Wilson left to g0 1o his room on’'the. first floor, Coldiron stated
", that the accused sat down on the side of his (Coldiron's) bed, put.his

¢ hand_under the blankets and played with Coldiron's. penis until he caused

“'an emission. He. waited several minutes and gtarted the same act again,

~then he arose and went into his room,” Whén he left, Coldiron got up and

? went to Sgt. luson's room, awakened him and told him what had occurred

-12 -
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. BR-1,-1st Ind,
11 April 1943

..(Continued)

. p / :
.The next morning Coldiron reported the matter to Lt. Magee, The accused
admitted that Coldiron drove him to his quarters as testified by 001diron.
He admltied that Sgt. Wilson was present when they arrived and that he

. offered Sgt. Wilson and Private Coldiron a drink. He denles, however, S
that he sat on Coldiron's bed or touched his person. Sgt. Wilson corrob-
orated Private Coldiron's testimony insofar as it related to Coldiron .
awakening Wilson and relating what had happened. Lt. Magee also corrob-

- orated Private Coldiron's testimonw that the latter had reported the af-
fair to Lt. Magee. :

; : The accused maintains that the testimony of the three soldiers '
ie a fabrication of ldes; .that their testimony was prompted by revenge
for punishments imposed. The weight to be accorded the testimony of any

"witness 1s primarily a function of the court, for it is in a better posi-
tion to Judge such questions from an observation of the witness, and his
manner of testifying Prior to the filing of charges a board of officers
-investigated the matter. One member of the board was Captain Grevemberg,
who was 8o detalled because of his friemdship with the accused., Captain
Grevemberg testified that the board found no evidence of collusion of wit-
nesses. . ;

R ‘~~:. In view of the Board of Review's holding that the record is

- "legally 'sufficient to support the findings and sentence and my approval
‘of that holding, you are authorized to direct the execution of the sent-

. éncea. .

At <
ADAM RICHMOND
Brigadier General, USA
Assistant Judge Advocate General

(sentence ordered executed. GCMO 3, NATO, 12 Apr 15..:
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WAR DEPARTMENT

In the Off:i.ce of The Assistant The Judge Aavocate Gener®t
. APO 512 U, S. Army

JLG Op. _ 12 April 1943

__Board of Review

NATO 3 ,
. _ p
UNITED S TATE ) MEDITERRAINEAN BASH SACTION
V. v ' Trial by G.C.M, convened at Oran,
: _ Algeria, 2 February 1943.
- Staff Sergeant THOMAS B. OSBORNE Dishonorable Discharge, forfeiture
(6398565), Battery B, Thirty- of all pay and allowances, and con-
Sixth'Fiel_d Artillery, finement at hard labor for life.

- Penitentiary.

- OPINION of the BOARD OF RIVIEY
*°  HMcCARTNEY,, VHITE, and FRAIUE, Judge Advocates.

1. The Board of Review has examined the record of trial in the cese of the
. above named soldier and submits this, its opinion, to The Assistant The Judge
Advocate General., :

2. The accused was tried upon the following charge and specification:
CHARGE: Violation of the 92nd Article of Var,

Specification: In that Staff Sergeant Thomas B, Osborme, Battery "BY,
Thirty-Sixth Field Artillery, did, near Saint Cloud, Algeria, on or about
11 December 1942, with malice aforethought wu.l]fully, deliberately, fel-
oniously, unlawfully and with premeditation kill one Iyle T, Clarke ‘a L
human being, by shooting him with a pistol.

3. The accused pleaded not guilty to the Charge and the spec:.f:.cat:.on there-
under, He was found guilty of the Charge and the specification. NNo evidence of
previous conviction was introduced, He.was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due, and to be con-
. fined at hard lsbor, 'at such place as the reviewing authority might direct, for the’
term of his natural life, The reviewing authority approved tha \sentence and desig-
nated the United States Penitentiary, Lewisburg, Pennsylvania;® ‘as the place of con-
finement, but pending further orders directed the accused to be held in confinement
at Disciplinary Training Center INumber 1 and withheld execution of the sentence
‘pursuant to Article of Vidr 50 1/2.

- NATQ 05
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Lo The‘ evidence may be“summarized as follows: CO N Fl D = \}T! ‘\"

Tor the Prosecution Equals British SECRe T

/5 Fenneth L. Chapman testified (R. 5): he identified the accused and the
bivouac area of their organization; he saw the accused about 9:00 o'clock of the
evening involved (R. 5); the accused, on the way to the latrine, stopped to talk
. with witness and others; while so dolng he pulled out his pistol, cocked it and
replaced it in his belt (R. 6); he made a remark that he liked killing men; later
witness heard the voice of Clarke, the deceased, about twelve or fourteen yards
away (R. 7); he then heard a pistol cocked, followed by two shots; he did not know
who fired the shots; by flashlight he saw a man he could not identify moving eway;
he ran up, found Clarke lying on his back and exclaiming that Osborne had shot him
(R 8)s On cross-examination he testified that the accused had not cocked the pis-
tol the first time but had only pulled the hemmer back; he heard the pistol cocked
Jjust before the first shot; the deceased was "pretty dx'unk"‘ he ‘then testified the
deceased was not drunk (R. 9) but had been drinking; he knew the accused and the
deceased well; he was in the same battery with them; there was no hostility between
them; he knew of no arguments they had had; the deceased was hot headed and liked
to fight; when witness first saw the accused at the time he pulled his gun, he was
not in an argumentative mood; accused talked in the usual way (R. 10); accused was
not rough, he came up and started Joking; there was nothing unusual in the actions
of accused; accused had been drinking and was feeling pretty good (R. 11).

Cantain !’cChord wWilliams, Medical Corps, testified (R. 12): he was on duty .
the day in question as surgical officer of the day; he examined Clarke about 9:30
2,15, and pronounced him dead twenty minutes later; in his opinion death was ~aused
by gun shot wound (R. 12); no autopsy was performed; a complete physical examination
revealed no organic disturbances (R. 13).

Corporal Joseph Schierberl testified (R. 1l4): he saw the accused around nine
o'clock on the day in question; he was about eight yards away from accused and
heard accused say to the deceased that his (accused) section was best; they were

standing face to face about one foot apart; he also heard the accused say 'nobody
" would be taken out of his section because he would shoot him first" (R, 14); a
few minutes later he heard a shot, then another shot; five or ten minutes elapsed
between the remark above referred to and the first shot, On cross-examination he
testified the deceased was not drunk but was drinking (R. 15); the deceased was
aggressive when he was drinking; deceased was aggressive drunk or sober, On exam-
ination by the Court, witness testified he was about two feet behind deceased when .-
the shots were fired (R, 16); he did not.see who fired the shots; accused was in
front of the deceased when witness went to pick up a drunken soldier; he did not
see a gun in the hand of accused (R. 17); the accused spoke in an ordinary tone of -«
voice in saying his section was best; the moon was shining; he could see about 60
feet; just a few seconds after deceased was shot witness went to’ him; accused was
walking away; deceased mentioned no names (R. 18); he did not hear the deceased
say anything in reply to the statement of accused that his section was best; it
was about a minute between the shots; he saw deceased fall; he did not know whether
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the deceased fell after the first or second shot; he saw accused wWith"the gun in
his right hand after the first shot was fired; he had not heard the pistol cocked.
or the slide slipped back (R, 19). On re-direct examination he test:.f‘ied he was
busy putting a drunk in a-tent when the incident began (R. 19); this was five or
ten minutes before the shooting; his back was to“Accused and deceaseéd; he was
nearer the deceased (R. 20), On further examination by the court he testified he
was about three yards from accused when the accused fired the second shot; accused
then walked away; he was not sure how far accused and deceased were apart; he did
not know the direction the second shot was fired; the last time he saw accused he
was ten or fifteen yards from deceased, walking away and around some bushes (R, 20).

Pfc. Paul P. Pruss testified (R.,21): on the night in question he saw accused
and deceased talking; they were about five feet apart; the two men kept saying their
‘respective sections were better than the other; accused pulled his pistol from his
right-hand pocket, cocked it, and put it in his left-hand pocket (R. 22); at the
time the accused put his gun in his left-hand pocket witness heard accused say to
deceased something about a razor; he heard accused say either "have you got a razor"
or "ean you pull your razor in a hurry"; in reply deceased put his hands in his
pocket and laughed; he did not see a razor and started to walk away; a few seconds
later he heard a shot; turned saw deceased falling and accused going up the path .

(R.. 24,); he heard and saw the second shot fired; he was about fifteen feet away;
after the second shot accused ran; he heard deceased say the accused had shot him;

at the time of the discussion between accused and deceased about their sections there
was no indication of anger; only accused talking in a loud tone of voice; he saw
nothing in the hands of deceased (R. 24). On cross-examination he testified accused
cocked the pistol and changed it from his right to his left pants pocket (K. 24);

he was not sure it was to the left hip or pants pocket; when he first observed them
accused and deceased were about five feet apart; at the time of the shooting they
were about the same distance (R. 25). On examination by the Court he again related
the nature of the conversation between accused and deceased and the remark of Osborne
about a razor; the first shot followed in about a minute and the second ten or fif-
teen seconds after the first; he heard deceased say the accused shot him; when he
testified he saw accused cock the pistol he meant that accused released the hammer;
at the second shot the accused had the pistol in his hand holding it down along his
side aimed at the ground (R. 26).

Captain Osmyn W. McFarland, Medical Corps, testified (R. 27): examined the
deceased at the scene of the shooting; he examined the gun shot wound; deceased was
conscious and answered questions concerning his birth place, age and serial number
(R. 27); he had heard the two shots and arrived at the scene about two minutes after
the last shot; deceased was conscious end asserted the accused had shot him (R. 28).
On cross-examination he testified he heard the deceased say "Osborne is afraid of
me* (R, 29). On examination by the Court he testified; he was with the deceased
sbout five minutes before they took deceased to the hospital; he found no razor in
the pockets or on the body of deceased but did not examine for such (R. 29); deceased
gave no indication he thought he was ebout to die. (r. 30).
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037 37 SNATQOS Equals Bm..;.. ....CRET



(18)

Captain Osborne.Todd testified (R, 30): he was medical officer on duty the -
date in question; he examined the accused at about 9:30 (R, 30); he observed a
slight odor on the breath of accused; there was no evidence of intoxication; a
blood sarple was taken and analyzed; in his opinion accused was sober; accused
showed no evidence of nervous tremor but seemed rather cool (R, 31).

.- Staff Sergeant John F, Derbin testified (R. 31): he was on duty at the
station hospital the day in question and saw the deceased there (R. 31); he took
the blood specimen taken from accused by Captain Todd and turned it over to Ser-
geant Kriegbom (R. 32).

Sergeant Robert V. Kriegbom testified (R. 32): he analyzed the blood specimen’
in question (R. 32); there was no alcohol present; thetest was made around ten or
ten-thimy (Ro 33)0 ) ‘

For the Defense

The accused, 3taff Sergeant Thomas B. Osborne, being advised of his rights,

~exnressed the desire to testify under oath, and testified (R. 33): eabout 8:30

or 9:00 o'clock on the night in question he started to the latrine (R. 33); he
stopped to talk to a group of soldiers; he explained the statement attributed to

him by T/5 Chapman (see R. 7) about liking to kill men by testifying that the battery
commender had made a speech saying they were going up front and he wanted the men to.
be brave and good soldiers, Some of the men had been absent and accused told the
group they would have to do lots of crawling and fighting; that in cases they would
have to crawl a mile to kill people; he admitted having his pistol out and ru1lling
the hammer but it was not loaded; returning from the latrine he passed the deneased
- and others in a group; deceased was drunk (R. 34); at this point in the trial desfense
counsel endeavored to introduce testimony concerning an incident occurring previously
that day between the deceased and snother soldier in which deceased, in the course
of an argument, had pulled a razor and held it to the throat of that soldier. . Upon
objections by the Trial Judge Advocate this evidence was excluded (R. 34=36), Ac~
cused was permitted to testify that the deceased did carry a straight razor; as he
approached the group which included the deceased someone asked him which was the
~ best section, the detail (Sic Signal) or gun section; that started an argurent -with
deceased, who suddenly went wild and pulled out his rezor; accused started backing
up and got his pistol out of his right hand hip pocket (R. 36); he had changed his
. pistol from his left hand to his right hand pocket; the deceased started at him and .
he pulled his pistol and pulled the slide back; he thought deceased was going to

cut ‘him with the razor and kill him; deceased was coming at him and he backed up

five or six paces; the ground was rocky, there were bushes around, and he was about .
+ to fall down; he then pulled his pistol and shot; he was nervous and shsky and the :
gun went off again pointed at the ground; he believed the deceased capable of doing .-

- him bodily harm and would kill him (R. 37)e Defense Counsel again attempted to -

introduce testimony tending to show that. the accused knew or believed the, deceased
was a dangerous man; that he carried a razor, and had threatened others with it,
-Upon objections by the Trial Judge Advocate, this evidence was again excludeds (b=
“Jection was also sustained to a question as to why the accused shot Clarke and another
~as to whether or not accused thought the deceased would cut him with the razor (R. 38),
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Accused then testified he saw the occurrence between the deceased and the soldier ™

Adams; deceased was half crazy and was around trying to start arguments; one of his
arguments was with Adams, At this point the Trial Judge Advocate withdrew his ob-
Jection to .the testimony concerning the incident with Adams and the Law Member re-
versed his ruling stating the evidence in question would be considered by the Court
(R 39), Accused further testified that after the shooting he was nervous and scared;
he walked about ten yards and threw the pistol in the bushes; he then went to battalion
headquarters and reported to an officer what he had done, who then called the Adjutant
and the MP's (R. 393. On cross-examination he testified that after he and the de-
ceased got through talking the deceased pulled his razor and started at him; deceased
had the, razor in his watch pocket; accused was asbout five paces away and started
backing up; the razor was in the hand of deceased; everything happened quick; Pfe.
Pruss made a mistake when he testified the pistol was changed from the right hand to
the left hand pocket (R. L4O); at the time of the change he did not pull the slide
back; he is right handed; he had no reason to change the pun from one pocket to the
other (R. 41); his argument with deceased was not much of an argument; he had seen .
deceased draw his. razor that night and didn't know what he (deceased) would do; de-
ceased had threatened him before in 1940; he loaded his pistol just before he shot

(R. 42); he loaded his pistol by pulling the slide back when deceased pulled the razor
all the while deceased was coming toward him with the razor; he started backing up

at the time he pulled his pistol; he backed up rapidly; he pulled his piatol and
loaded it while 'moving backward. On examination by the Court he reiterated the de-
ceased had a razor (R, 43); he never saw the deceased shave with it; he-testified
the Yemark attributed to him by Pfc., Pruss (see R. 23) about the razor was in fact

a statement to the deceased that "you pull your razor in a hurry"; the discussion
with deceased about sections lasted about three minutes; the reason he left the scene
of the shooting was because he was scared (R. LJ); he was sober; the deceasel was
drunk; deceased was always raising cane when he was drinking and had used his razor
on Adams that night; he got within five paces of deceased and was about ten paces
away when he shot; deceased was coming at him and he did not know how many paces de-
ceased had teken; the distance between them when he shot was possibly three or four
paces; he 3id not think to call for assistance (R. 45); Staff Sergeants were per-
mitted to carry loaded arms at all times; deceased did not use the razor to shave-
with but used a safety razor; the remark he made ebout the razor was made after it
was pulled; he mede the remark about nobody would be taken out of his section or he
would shoot him first (see R. 14 Accused was prevented from explaining the remark
at this point but later did. See R, 50); there were lots of rocks and bushes around
the scene of the shooting and if he had turned he probably would have fallen; he was
scared to try to turn; there were small bushes about and the tents could not be
pitched in a straight line (R, 46); he did not think he could have gotten away; he

is larger than deceased; it was the razor that scared him; ‘accused again reiterated
the facts of the argument as to the best section, the attack on him by the deceased,
and the subsequent events (R, 47); he might have fallen over rocks and bushes if he
had tried to turn; he had had no arguments or trouble with deceased previously that
day; he knew deceased was quarrelsome when drinking (R, 48); he was scared the de-
ceased was going to cut him with the razor; he didn't see deceased open the razor,
everything happened so fast; deceased pulled the razor first; he backed up as far

as he could; he was still going back and deceased was still coming at him when he
shot; he was lucky he did not fall down;' he stumbled into bushes in backing up; he
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did not think he might have to use his pistol when he changed it from one vpocket
to the other (R. 49); he loaded-just before he shot and intended to shoot to stop
deceased, who was coming at him with the razor; deceased Just pulled it out ?.nd )
started at him; he usually carried his pistol in his right hip pocket but being in
a hurry at mess time had put it in the left pocket (R. 50). On re-direct examination
he exnlained the statement referred to (see R. 14 and R. 46) concerning shooting
anyone taking anybody out of his section by testifying that the circumstances con-
nected with the remark were that a soldier was drunk and raising cane and somebody
told him that if He didn't shut up he would be locked up; that he (witness) passed
by Just then and the drunk appealed to him not to let anyone lock him up; that to
please the drunk he did say he would shoot anyone that tried to lock up anybody out
of his section (i, 50 and 51); this was an hour before the shooting (R. 51).

Private James L. Adams testified (R. 51): on the night in question he had troubl
with the deceased, who pulled a razor on him; he had been in a fight and deceased
had accused him of starting it, which he denied; deceased forced him to-admit he did
start the fight (R. 51); the razor was close to his neck; deceased was drunk; accused
was present at the time (R, 52); he was drunk but kmew the deceased had the razor
at his throat (R. 53).

Private Joseph J. Cwikla testified (R. 54): he was present and saw the deceased
pull his razor and put it to Adems' throat; deceased was drunk and boasted he was not
afraid of anybody in "B" battery end that if he couldn't beat them up with his fists
he could cut them down with his razor (R. 55). On examination by the Court he testi-
fied the deceased pulled the razor from his watch pocket; he had been drinking but
was not drunk (R. 56). _ ‘

Rebuttal

Private Harold N, Price, testified (R. 57): on the morning after the shooting
he went to look for the pistol and found the razor; a straight razor in a sheath
(R. 57); he found it fifteen or twenty feet from where he was told the deceased
fell down; the area was bushy and rocky; some of the‘hushes were three or four feet
high, others just shrubs; there was no cap on the sheath (R. 58). On examination by
the Court he testified he had turned the razor over to .the battery commander; it had
a yellow handle; it belonged to deceased (R. 58); he had seen it in the possession
of deceased (R, 59). Witness was shetm a razor in Court which looked like the one
in question, but he would not identify ‘it for sure (R. 59).

Comments

The evidence clearly established the fact of homicide by the accused. But
to sustain the finding of ‘guilty of the charge of murder, every necessary element
of the crime denounced by the Article of War and described in the specification must
be established by competent evidence,

A vital element thus required to be proved was that the killing was unlawful .
and done with malice aforethought. In the absence of malice eforethought, an unlaw=-
ful homicide is manslaughter rather then murder, (I}, 1928, par 149 a,.
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- The defense of the accused consisted of the contention that he shot in self
defense. ! ) /

There was little, if any, dispute in the.testimony unon any mtemal fact. The
accused and deceased engaged in one of those fruitless arguments over an immaterial
"and insolvable matter, as human beings unfortunately so often do., The accused was
in good humor, The deceased was drunk., It was clearly established that the deceased
was an agressive and belligerent person of a threatening, violent, and vindictive
nature; that he carried a straight razor, which was not used for shaving; that he
had that very day offered violence to another soldier by drawing his razor and plac-
ing it at the throat of that soldier. The accused was »resent at this incident and
knew the violent character of deceased, The only direct evidence as to the material
facts and circumstances surrounding the shooting came from accused, His testimony
¥as undisputed and in many respects corroborated, In the course of the argument the de-
ceaed drew hisrazor and started towards the accused, It was night time, the terrain
was rocky and covered by bushes, The accused retreated some distance but finally
shot and killed his attacker, whq was still pursuing him, He testified he was in
fear for his life; that in retreating farther he might fall; that he was scared and
sheky, One of the statements made by deceased just after the shooting was "Osborne
‘is afraid of me", A razor is a terrifying instrument in the hands of a drunken per-
son a.nd one known to use or threaten to use it as an offensive weapon.

The Court did not a.ccept the plea of self defense, It is not the province or
purpose of the Board of Review to weigh the evidence, It cannot be said that the
evidence, however impelling, admitted only of a finding of not guilty., It was within
the province of the Court to determine whether the accused acted reasonably under the
circumstances and retreated as far as he could safely go before shooting his assailant,
But all the facts referred to are quite cogent in considering whether ‘there is any
evidence of the exlstance of malice.

There was no direct evidgnce of malice, No hostility existed between the accused
and the deceased, The accused was in good humor, even in a joking mood. The argument
was not heated. He had mads no threats. against the deceased and did not make any at
the time of the argument.- There was no evidence of premeditation. There was no evi-
.dence establishing a motive for the homicide other than the asserted belief of the
accused that i‘c was necessary for him to shoot in self defense. . .

There is & general rule of 1aw that malice may be presumed from the use of a
_dangerous weapon, but the presumption is not and should not be absolute, Otherwise
every instance of unjustified homicide ‘accomplished by the use of a dangerous weapon
would be murder and there would be no lesser offense of manslaughter, Not only may
tﬁ presumption be rebutted, but also, under certain circwnstances, it may not even
arise, . . -

2

In Underhlll's Criminal Evidence, section 557, it is said:

"A legal presumption of malice may arise from the del:.berate use of a
- - deadly weapon in a way which is likely to produce, and which does produce, death,
. Where provocation is shown, however, of more than a slight degree, tle pre-
>Bumption of malice does not arise," : . . ‘
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Again:

"yith the presumption of malice removed, it is for the jury to find
whether malice existed on all the facts, .and not merely from the use of a
deadly weapon alone,"

As stated above, under the circumstances of the sudden affray and provocation,
it is the opinion of the Board of Review that the presumption of malice is removed -
and that there was no evidence upon which to find that malice ‘existed.

Being a soldier stationed in an active theater of war, the mere fact that the
accused was armed with a loaded pistol was not sufficient to establish intent or
premeditation or malice, The statements of the accused made sometime prior to the
incident in question, to the effect that he "liked killing men" and "would shoot
anyone trying to take anybody out of his section" were fully explained and had no
connection with or relationship to the deceased or the incident involving his death.

Winthrop, page 672, defines malice aforethought thus:

"The term malice, as ordinarily employed in criminal law, is a strictly
legal term, meaning not personal spite or hostility, but simply the wrongful
intent essential to_the commission of crime, Vhen used, however, in connection
with the word ‘taforethought' or 'prepense'!, in defining the particular crime
of murder, it signifies the same evil intent, as the result of a determined
purpose, premeditation, deliberation, or brooding, and therefore as indicat-
ing, in the view of the law, a malignant or depraved nature, or, as thre early

-writer, Foster, has expressed it, 'a heart regardless of social duty and
fatally bent upon mischief'¥, v

In Miller on Criminal law, Section 92, it is stated: .

_~."In order to determine whether malice was present or not, in any particular
hgaside, and thus to distinguish between murder and voluntary manslaughter, it
I3 gpastomary to use the téat of whether the killing was done in mutual combat
upol & sudden quarrel, or whether the accused was subjected to such provocation
by the deceased, as to cause sudden hot blood or passion, as a result of which
his reason was so disturbed or obscured that he acted rashly, without delibera- ’
tion or reflection and ¥rom passion rather than judgment. This is, of course,
in no way inconsistent with a finding that the accused acted intentionally,
but rather that his intention was formed and carried out more hastily, with

less deliberation and cool consideration, than if he had been acting under
normal emotional conditions,"

Winthrop,. pages 674 and 675, further states:

"Menslaughter, This crime is defined as an unlawful killine without mal~
~ dce aforet}.uought express or implied, It is this absence of malice aforethought
, which distinguishes manslaughter from murder; its commission being escribed
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to the 'infirmity of human nature',and not to a depraved or wicked heart.
The only malice in manslauchter thus is the vrongful intent which is an
ingredient in crime in general., Homicide is commonly manslauchter, where,
being unaccompanied by an intent to 1-ill, it yet lacks some element wihich
‘would have made it 'Justifiable! or 'excusaole' in law,"

There being no evidence to establish the element of malice aforethoucht, th
record of trial is not legally sufficient to support the finding of suilty of
nurder or the sentence imposed by the court.

It should be noted that the law member of the Court made numerous rulings
vhich excluded competent evidence on the vart of the accused, particularly testin
tending to show that the deceased was of a violent and v1nl1.ct1ve nature. 3See
page 674, Winthrop. Subsequently the law member reversed his rulings, admitted
the evidence in question, and ruled that the same vould be considered by the Coar
It is presumed that the Court did so consider the evidence in question, and, ther
fore, that no substantial prejudice resulted to the accused, but such a ~n:'ac‘l::Lc:cz
is not to be condoned,

Por the reasons stated, the Board of Review is of the opinion that the re-
.cord of trial is legally sufficient to support only so much of the finding of
cuilty as involves a finding of guilty of the lesser included offense of vol-
untary manslaughter in violation of Article of War 93 and legally sufficient to
support only so ruch of the sentence as involves dishonorable discharge from “the
service, forfeiture of all pay and allowances due or to become due, and confine-
ment at hard labor for a neriod not to exceed ten years,

In view of the circumstances under which the offense was committed, the
Board of Review believes thet the accused would be adequately punished by con-~
finement at hard labor for three years, dishonorable discharge from the service,

and forfeiture of all pay and allowances due or to become due, the :dishonorable
discharge to be suspended until the soldiers release from confinement.

%_@%Judge Advocate
Woidee B s e
7

wﬂ)&_u,& .}MMQ_Q Judge Advocate
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NATO #5 Equalsiaitish SECRET™
Office of The Judge Advocate General, NATOUSA, AP0 534, U. S. Army,
27 April 1943.

To: Commanding Officer, Mediterranean Base Section, APO 600, U, S.
Wo ’ >

1. The holding of the Board of Review in the case of Staff
Sergeant Thomas B, Osborne, 6398565, Battery B, 36th Field ‘Artillery,
that the record is legally sufficient to support only so much of the
f£indings as involves a finding of guilty of the lesser included of-
fense of manslaughter, in violation of the 93rd Artlcle of War, and
only so much of the sentence as is not in excess of dishonorable dis-
charge, forfeiture of all pay and allowances dus ¢r to become due and
confinement at hard labor for 10 years, is approved.,

2. You are authorized to direct the exscution of the sentence
when brought within the legal limitations sbove set forth, However,
before directing the exeoution of the sentence you are at liberty to
modify it as, in your Judgment, the circumstances appear to warrant.

3. The record of trial, together with the holding of the Board
of Review and my action thereon, are transmitted for further action
in accordance therewith, . When the general court-martial order is
published, five copies thereof will be returned to this office with

the record and the holding of the Board of Review, For record pur-
poses the case is numbered NATO #5. -

AL

ADAM RICHMOND

. . Brigadier General, USA

1 Inel, _ The Judge Advosate General, NATOUSA
Record of trial, case ‘

. of S/Sgt T.B.Osborne.

" % CONFIDENTIAL
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TIAR DEPARTIELT (25)
In The' Office of The ASSISPANT The JUDGE ADVOCAT: GEIERAL
APO 512 U.S, Army

JaG Op. 17 April 1943
Board of Review : : A
NATQ 23
UNITED STATES SECOND ARMORED DIVISION
Ve Trial by G.C.M., convened Headquartes
) 67th Armored Regiment, March 16, 1943.
Technician Fifth Grade Dishonorable discharge, forfe:.ture of -
HERBERT HOWARD (7040072) - all pay and allowance and confinement
- Company H, 67th Armored at hard labor for 20 years, Federal
Regiment, Reformatory., :

Opinion of the Board of Review
McCartney, White, and France, Judge Advocates

1. - The Board of Review has eMned the record of trial in thé Case
of the above named soldier and submits thls, its opinion, to The Assistant -
The Judge Advocate General.

2, The accused was tried upon the following charge and Specif'ica‘tion:.
‘Charge: Violation of the 93rd Article of War.

Specification: In that Techm.cia.n 5th .Grade Herbert Howarad,
Company "H", 67th Armored Regiment did, at the station of s
command, on or about February 8, 1943, with intent to commit

a felony, viz, murder, commit an assault upon Private Daniel
Donovan, Company "G®, 67th Armored Regiment, by willfully and
feloniously shooting him in the abdomen with a dangerous ~weapon,
to wit a Thompson sub-machine gum.

3. The accused pleaded not guilty to the Charge and the Specification
thereunder, He was found guilty of the Charge and the Specification. No
evidence of previous conviction was introduced. He was sentehced to be
dishonorably discharged the service, to forfeit ell pay and allowances due
or to become due and to be. confined at hard labor, at such place as the -
reviewing authority may direct, for twenty (20) years., The reviewing au-
thority approved the sentence but withheld execution thereof pending action
pursuant to.the provisions of Article of Var 50 1/2, The Federal Reform-
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atory at Chillicothe, Oh::%?u\'alzl:xss Bdesignated as the place of confinement but

pending transfer thereto under competent orders the accuged was ordered
placed in confinement in the Atlantic Base Prison Nurber 1.

L. There is little, ii any conflict in the eviaence, the greater part
. of which related to events that occurred during the hour preceding the assault
in question. '

The evidence of the prin¢ipal witness for the prosecution, Tech-
nician Fourth Grade James ‘. lendenhall, (R, 4-12) may be summarized as
follows: on the night in question while visiting with a friend at a camp
fire in the bivouac area of Company G, an argument among another group of
soldiers around another fire some fifty yards away attracted his attention.

A fight ensued and he went to the scene of the disturbance where he sew the
accused with a knife in his hand and his hand drawn back. Accused was arguing
with Private Donovan, a guard. Corporal Cunningham, Corporal of the guard,
seized the arm of accused causing him to drop the knife and then Donovan struck
the accused in the face with his rifle butt, It was a light blow. Jccused
started towards Donovan but was held by others, He strurgled to get loose
~and Private Looney struck at him with his fist but missed, vhereupon the ac-
cused broke loose and ran away, This occurred about 10:30 P,1, 'The witness
returned to the fire of his friend but a few minutes before 11 o'clock started
to his own bed near the kitchen, ¥Not knowing the way he approached Corporal
Cunningham and asked to be shown the way, /s Donovan, the guard, vias to be
relieved at 11 o'clock all three walked towards the fire where the fight had
taken place., 4s they approached this fire the witness and Corporal Cunning-
ham veered off slirhtly to one side while Donovan moved nore directly towards
the fire, Ythen about fif'teen feet from the fire three shots were heard, Vit
ness dropnped to the ground and when he looked acain he saw accused with a cun
in his hands about six feet the other side of the fire, lle was positive of
the identification and was able to see the mark on the face of accused made

by the blow from the rifle butt, Accused then disappeared. Donovan ran about
twenty=-five yvards and fell, He was shot in the stomach.

Evidence of other witnesses may be briefly summarized as follows:

_ Corporal Iuther L.'Cunningham (R. 12-18) reiterated the facts of
the disturbance at the fire at ebout 10:30 P.1. and the shooting at 11:00 P. X,

He heard some one running off through the woods byt did not see the accused
at that time, Accused was sober.

Corporal Ioree Seunfiers testified (R, 18-20) that he was posted as
a guard in the bivouac area of Company H, the organization of the accused who
approached with Corporal Powell between 10:30 and 11:00 o'clock. Powell and -
accused were talking about a fight, Accused looked in a mirror and said some-
thing about’ the cut place under his eye, Powell told accused to "forget it
‘and urged him to go to bed, Accused said he would go to bed, Powell went -
with accused to the tent of the latter who entered it. ~Powell paused outside

the tent a minute or two then left, Accused talked very clear and plainly in .
his conversation with Powell. ' ' "

240972 ONFIDENTIAL
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1st Tt. Jomes Jogan ithite (R, 21~-24) had investigated the original

disturbance at the fire and returned to his tent., e heard the shots and
started to the fire. He heard some one running in the dark and with his flash-
light saw the accused who had a Thompson sub-machine gun in his hand., T'iitness
inquired about the mat\.er and accused said he had "1et the guard have it",. Ac-
cused was not drunk. itness took the -un from accused then went with him to
the first aid station. Vithin half an hour he examined the run. It had been
fired,

1st Tt. James R, licCartney (R, 24~25), Actine Comwany Commender of
accused, upon being advised of a shooting called a company formation. Accused .
was absent, itness went to the tent of accused and there found eight rounds
of 45 caliber ammunition loose on the bed of accused who was not there. The
"tormy cun" of accused was missing, :

Captain John Erbes, 1LC., testified (R. 25-27) he was called to give
assistance at the time of the shooting and es he lel’t the first aid station
Lt. Vhite and accused approached, lle hurriedly examined the wound on the face
of accused, It was a ninor injury about 1/2" or 1" lonz and about 1/4" deen.
He examined Donovan who had been shot three times in the stomach, The wounds
were such as orcu.namlv caused death,

The accused was the only witness in his defense (R 29-38)., Ie recited
in some detail his various stations in the Army end the events of the evening up
to the time of the ficht at about 10:30 o tclock, fe testified that he remembered
notha.ng after being struck in the face by Donovan until the next morning.

N thile the cefense did not request a special examination into the men-
tal condition of the accused, considersble evidence was nresented touching upon
this subject. Accused asserted he had been ill three times with pneumonia in
1940; had been in a motor vehicle accident in which he received back and head
injuries; had been denied covernment insurance and he understood because of his
mental condition; that he had veen before a board of officers under a Sec, VIII
proceeding and constantly has pains in his head.

5. Comment, The fact of the assault upon Private Donovan by the accused
and with the weanon as set forth in the specification 1s amply supported by
the evidence. -

‘The period of time intervening between the fight at the fire in which
Donovan gtruck the accused in the face with his rifle butt and the assault by
accused, was such as to warrant the court in finding that the assault was not
due to sudden passion., See CH 121426 Par. 451 (2) Dire Ope, JoAGG. 1912-40,

‘Tt is a fair snd natural deduction from the evidence that retribution
for the injury previously received at the hands of Donovan was the motive for

the assault, A Thompson sub-machine cun is a dangerous weapon and its use under
the circumstances gives rise to the implication of malice aforethought. De-
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liberateness and premeditation'are suos antcia %Rf  the evidence that the accused
returned to attack Donovan after having gone to his ovn bivouac area with a friend,
who urged him to forget the matter and go to bed, and, after accused had actually
entered his tent, he loaded his sun on his bunk., Intent is evidenced by motive,
deliberation and prevaration. See fnthrop p. 688 and sections 555, 556 and 559
Underhill's Criminal Hvidence.

The Board is oi oninion that the evidence establishes all of the
necessary elements required to convict unon the.charge and specification,

There was no substantial evidence indicating the accused was not men-
tally res»onsible for his acts. Iany of nis assertions with regard to this
matter were self serving declarations, conclusions, or hearsay., Iis testimony
wvas given clearly and concisely and with such evidence of memory for the details
of past events as to indicate that he is an alert and intelligent individual.

The Court had full opportunity to hear and observe the accused. The Court there-
fore pronerly proceeded to a final determination of the case upon its merits.

There are no errors or irregularities in the proceedings which may be
regarded as injuriously affecting the substantial rights of the accused,

The Board of Review is of opinion that the record of trial is legally
. sufficient to support the findings of guilty and the sentence.

= Judge Advocate

—Z-
—
M / /2’7//&%{5./&?13.33 advocate

nmm |A& 3 3’_39 24 LR Judge Advocate
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NATO #23 1st Ind.

Office of The Judge Advocate General, NATOUSA, AFO 534, U. S. Army,

25 April 1943.

' To: Commanding General, 2d. Armored Division, APO 252, U. S. Army.

1. The holding of the Board of Review that the record in the
case of Private Herbert Howard, 7040072, Company H, 67th Armored: .
Regiment, is legally sufficient to support the findings and sentence
is approved. . ' ,

.2, You are aithorized to direct the execution of the aentence.
However, you may at this time modify the sentence in such manner as
may be appropriate and direct the execution of the sentence as so
modified. I am of the opinion that there are aspects of the case
" which would. justify you in reducing the period of confinement,

3. The following maximum periods of confinement are prescribod‘
for aggravated assaults;

8. Assault with intent to do bodily harm - one year.

b, Assault with inteat to do bodily harm with a dangercus
weapon, instrument: or other thing - 5 years,

c. Assault with 1ntent to commit any felorw unept mrde:r and
rape - 10 years,.

_q. Assault uith intent to. commit nmrder o rapo - 20 years.

The soldier wgs charged with the most aerious character or as-
sault and the court :I.mpoud the maﬂm period of confinement. amthom-
ized,

4e The dirference between mrder and manslanghter is to be found
in the intent of the wrongdoer. If in the heat of passion one person
kills another, the offense is manslaughter, So Iln many cases we have
the problem of determining whether the Ki11ing tock place during heat
of passion or whether between the time of provocation and the assamlt
‘that resulted in death there was s sufficient eooling off period to
enable the wrongdoer to form a deliberate and wilful intent wholly
_ ‘apart from the urge induced by the heat of passion. That cuestion was-
material in this case, The court found that a sufficient period had -
elapsed after the provosation to enable the atcused to formmlate an
independent intent. - This is a border-~line case, Neither the Board of
Review nor myself is competent te weigh the evidence in a case of this
Kind, Therefore in finding some evidonce to support the findings we
are limited to holding the record sufficient., My remarks, therefore,
are not directed to any legal defoet 1n the record but cmly to your.
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KATO #23, 1st Ind,
25 April 1943 (Comt.)
e - T

judzuent and discretion in such action as you as convening authority
zay take to tring the sextence more in line with the gravity of the
offerss, It is my suggestion that it would be gppropriste for you to
consider the maximom punishment authorized in the case of an asszult
with intent to commit manslaughter, which is ten years, as a maximm
basis for determining an appropriste period of confinement.

5. After publication of the generzl court-martial arder in the
case, Tive coples thereof should bs furnished this office and the
bholding of the Board of Review returned by indorsement herean, For
idextificstion snd reference purposes the case is mmbered EATO £23,
which mmber should sppear in the court-martial order immediately fol-

lowing the acticn.
3/ s
AN RICEMOND _

Brigadier General, USA
The Judge Advocate General, NATOUSA

-s. CONFIDENTIAL"
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; =~_uﬂxmtynydira¢t rorlix“) yourse

m rcviniu lnthauty tppnm anly #o zaish’ ot the mtmc as mma.. o
roral::hn:::am diseharge, rortutmetmyq(u)ﬂ allowsnses due or te

besome dus sonfinemsnt at hard labor for thres (3) years, designat .
Tedera) Reformstory, fiillieoths, Chic, ss tln pl“‘co«, uz‘nrinut nn:‘ f:::
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yarded the reccrd of triel for astion wnder Article of Wsr 50%s

3, The evidence shows that the accused went into Algisra juss Lefore

nocn on 18 Jenuery 1943 srmed with a pistol shiah ke took aleng becsuse |
he Shesrd it was rough® (Re 123)¢ Ha had about two-fiftls of & bottle of

wize with his lwch, went window shopping with some sompanicus, then resumed
drixkipg about one ofclock and eontinuned until about cne forty-five o'cloek - -
when hs wont out to f£ind some of his friends. Tailing to £ind them he roturned
to the tavern &nd drenk (R, 125) wntil srdmd two o' clock shen the plase
eloseds Ea then met & women, tock her to a hotellrocm and stayed until

about £ive of olock yhen they went to get sometbing to. drink (Re 126)e s~
eording to accused, they went to one cafe tut &id not remalny went to - -
another end sterted drirking, Shortly afterwards he noticed his compeniom
mdling at & Frenchwan, He sedd the women brought over the ¥repehmen who
showed sccused ho wes ermedj whersupon accused took: the mnchm.ni: hemd
gnd put it on his own pistol *just to let him know I bhad & gm* (e 126,177) e
e cleimed he end the woman left ths safe pnd parted at the post ¥ffiee -

(Re 127,128) about six thirty cr a quarter of seven (R, 129).

About 6445 or 7 o?elock eccused snd an Xuglish sailer, who w3 fdentiw
fied by means of a photograph &8 the decessed, Able-Boldisd Seamen (20Tge Ko
Rodins, (Re 11,167, B3, 5~3)s wore in a restawrant cpersted by Kaduos '
Clemonce Breas (Re 19,25427,106,107),. They bhad ecms in dogether (R.23),
Accussd wes, es ¥olame Eress put it, "more than &runk® (Re 26)e He hod
ordered f00d tut 2id pot eat (Re 18)e KHs tock out and flourizhed his pilztal,
*ut samething inside the revolver®, spmarsd to be playing with it, poirniad 4%
in several direstions and even "sgairst himaslf® snd Seexsd to be enjoylny
Rizself (Re 19,27,106, EX. 8<2)s Hs Xnew the mespon wes loadsd. (Re 127)

The Englishmen kspt telling sceussd to put swey the pistol, that they ware .
going to leave, Igter they did get out of the restaurant together, sppsxrently
ea friendly terms (Re 13, 27, 109)s

¥ajor Thomas Fe Goodwin of the Eritisgh Acmy was &riving down Rue d'isly
about 8 o'elock that might when he kesxd vhet ha thought ®wes two chots®s im
hxnyri poldier who appesred %o by steggering( came up to the gar from the -
hﬁ[gﬁé of the street axd salled cut to tha Major to stop, that he
wanted the car, He made soms statsmsnd, "end the word 'shot® ceme into 1tW
(Re 29)e Stopping, the Major saw & crowd coring from the othar sids of the
street -qerrying a BEritish ssilor shom thsy placsd im the back of the ecar
{Re 30)¢ The gmsricen got in the back of the sar too but when somecns '
said he still bhed a gun, ¥z jor Goodwin statsd that he mede the soldier got
eut of the car wiere hs wag disarmed by scmecns in the erowd, Ha furthey
testifisd thet the pistol taken from the Axsricen wes bhanded to him snd
he in twmn gave it to two American Kilitery Policercn who kad arrived at
the moene (Re 31,32,48,49.50)¢ F¥ith the help of two Eritish scldiers,

jexs Doenslly and Foundsrs, I jor Goodwin tock the sailor to a hospitel
(Re 32445) where he developed peritonitis frem & gunshot wound in his
abdomen and died on 23 Jemunary 3343 (K3S)e '

< Ascused was 1dentified by Flounders as being the Anerican soldier frem
wher the pistel was taken {Re 54)s Ee baard sesused exclsim *I ghot hinm® and
"lstts get this mam to the hospital? (R. 51.53)s Corgesnt Levim M, ¥alker,
e of two American NMilitsry Folicemsn ¥ho ghanced to be nesrbdy, heard twe -

» 3w
s T
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shots fired (Ro 57) smd he end his campsnion rushed to the scene where they
saw a British sd lor lying on the sidewalk, Somsone in & crowd which had
gathemd around sn automobile scxoss the strest about 15 yards from where ;
the ad lor was lying maid "get the gua® end Walker snd his compenion, Carp-
oral Artelus Co Somnier, wemt into the growd whers Scnnier took = pistel -
swy from a soldier whom they retained ia their custody end identified ss -
the acouseds (Re 58,59460461462)s Scnnier handed the gun to I for aooam
but the Major retwrmed it to him, A worarn handed Somnier en empty sartridge
ssse,. He 4id not kmow where it was found. Accussd was demcribed Ly Walker -
a8 being wmstoady on his feet, staggering ut not arunk (Re 61)s Sannier mid
segused m funder the influencs of liquory maybe not drunk pund okt . but
arank* (Ro 5)0

The only narratiwe of the sstusl shooting wes given by Fobins in a
fying decleretion mmde on 22 Junuery 1943, the dsy befcrsshe died,. (x. T
- ’1,101.102.110‘112.11&.1153116.. h ~ 8 "2). tn whish h‘ saidy

. "Between 6830 end 6¢lS Pu., on Monday the 18§k of Jannary, 191;3.
I was having a meel and drink in a restenrant off the Rue &*'isly.
" 8itting et the table wes an Anmerican Sergesnt whose ‘sequaintence X
!nd alrcadyud-.

- T sow 18antify Sgte Ce T lancester, ASH 15062778, of the U.d,
Jrmy, & being the Sgte in questican.

» - %Tha 8gte took out his Yevolver and flamrisbed it about, threstsuirg
- @ Frengh oivilismt end a Frensh Alrmen, whe L% the restaurant, I &t~
© yised hip‘to yut ‘the uqen m. and the proprietress advised ms to
toke hiumtlid!o

%X seecupsnied him outtéfothscrertpursnt whan he pushed ne violently
forward and as I turned saround be fired at ms, ond I collepsed,” '

umcdmmmtmnthdﬁ.ngmlautimmmadmtombiu

,_lnd when ssked if he wished to &sk any qusstions, replied *no® (R. (8491,
302), On that oecasion ss well zpba 19 Jeusry 19434 Robins identified -
accused aa his ssssilant (R, 67.112.3-;@)«: o

_ m ‘llet that ki11ed Robins was ntnetod afteér his Zesth (Reb)y and
samparative tullets were fired out of the pistol tsken from aecused (R, 84)s
Sorperisons and snalymes by two axperts wers of little signifisance zince

ons testified therewsus not emongh markings to ansble him to express en cpibe
dom other then it was poasible that ‘the deéth bullet and the gomparative missile
were fired from ths same pistol (Re 54442,43) end the other expert testified
that in his lon the two missilas wame not fired from the ssme barrel

{R¢ 152,155,161)s Both experts found that the certridge casing hended

Borinier by the French women and uningztir.dtmtheyutoltakenﬁw
s3cused were exploded by #n eccentris point of ixpaet but neither attachsd
srut wn to the cireumstance (X, $B43941594160) ¢

Aseused elscted to testify under ocath (R, 122). Es detailed with exeet~
v..l-.humvmt sonduet during the day of 18 Jsnusry 1943 vp wntil

.-mntszmcrsa o' alock in the evening after whioch he s2id ha remsmbered
mqtmm;maotmhm&mhmmamntwmu
, -’.‘ .

ENTLAY,
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ticn (Re 129). Es gove two voluntary statementsiln which he re'peatod his
::x‘mutr(anoo ’gzzt he knew nothing of the shooting (¥x, S~10, 8-12). B»s
voluntarily sutmitted to questioning by medica) officers while under the in-

#inence of sodium penthenol, a drug which produces a state very gimilar to

hypnosise Lieutenant Colonel Roy R, Grinker, Medical Corps, testified that he bad
*pot yet found anyone capable of concealing information under this stata’.(!._lh?).
While under the influence of the drug, accused peid the English seeman he met in
the tavern before the period of smmesia was not the one he saw at the hospital,
and he denied that he shot decsesed. (Re 149,150)s OUolonel Grinker hed sem
several soldiers who developed amnesia after drinking considerable quantities
of wine (Re u&?)t

ke 1t is tims estsblimbed ly ithe evidence beyond e reescnable doubt that
accused, at the plesce and time silsged, killed George Eymest Robins, & buman -
being, by shooting him with & pisiole By the findings, accused was asquitted
of murder tut convicted of menslaughter in violation of Article of War 93.
The Bteff Judge Advoeate properly reached the conelusion that under the findings
g3 made, accused was guilty of involmtary end not voluntsry mane
slmighter, Ths latier only arises where the act causing the dezth is gommitted
in the heat of sudden psssion saused by provocstion (per. 149, IX¥,1328)s Thers
is a coggplete sbsence of testimony that there was any display of enger or
pession ca the part of acoused ncr wes there sny sugrestion that decessad had
provoked accussd to the oommission of the fatal ast.

Involuntary manslaughter is homiocide unintentionally caused in the
gsaxmigsion of an wnlawful ast not smounting to a felomy, nor likely to
endenger 1ife, or by culpable neglicence in performing & lawful act® (psare
1498, ¥OM, 1928)e Although the ast of secoused in arming himself and flour=
iskigz the loaded revolver ahortly before the shooting wes not shown to have

been unlawful, it wes sulpably megligent snd the reasults of this wenton etne
dnet ere isputable to moogused.

The eourt preferred $o belisve the explanation of accused thet he was
in a stats of somesis when the fatal affrsy oeeurred,. The undisputed xroof
showed that the emnesia, if it existed, was produced by overeindulgence in
intuxicants., The drunkenness thus occasioned "ia not en excuse for the
erime accrued committed while in that condition; btut it may be considered
88 affecting rental capacity to entertain specifie intent, where such intent
is a necessary slement of the offense®, (per. 126, MCM, 1928), The court
sppears to have serutinizsd this evidence carefuily, as should be dons wham
drunkenness is interposed ss an explanation of the eommission of an unlswful
ast, It was jJustified in resching the conclusion expressed in its findings.

The evidenee emply shows that accused, shile drunk from overwindnlgenes in

ligunar, shot Fobins; that the mhooting was a result of culpable negligence
on the part of ascused im getting drunk while armed with a loeded pistol and

4

CONFLDEn B,


http:oocui<m.9d
http:oam:ai-.1.on
http:901UDt8.J7

(35)

hﬁrmthmmmchamrutomncttuhmmdum the
English sailory that the xilling wes wilful, felomious and unlawfiile This
wes involutary manslaughter in violationm of Artiele of Maxr 93, :

S Defense eonnul objeated to the introdustion of aohin:' aying
dsclaration, After preliminary xulings whieh exeluded the doscument, the
law member ovarrulsd the objection sma admitted the declaratica in evidence
(Re 9486,91,113,124,117)s The objodtion was that a proper predicate had
not bee} laid for the introdustica of the statement ss & dying declexption, . -

The nurse attending Robins testified she "hed sn order® thes the Trial Judge
Avocate "wished for a dyipg dsslerstion® from Rodins; that she $ried $o make the
sailer sonfortable as he was very restless {Relll); that he ws aware of his
sendition (Re 112) end said ha had given wp hope (R. 115)s thathnﬁu.d =
treatmmt snd said ¢n seversl ocessions it wes useloss (R. 117)e "On
tbminc of the day he died, "he wam't normal? tut the nurse "would may
ke wes perfestly conpos mentis® (Re 117)e On the 19%h of Jesnusry, sscused
2ad bDeen $eken to the hospitel whers Robins idsntified him es the man who .
shot him (Re 133)s This testimony, togsther with all the other circumstences
ix evidance warrsnts the ccnclusion that Fobins, at the time befoxrs he made
the d&ying declaration, wes in extremis and believed ke was som to {is, The
requirenents of law were thus met end the dnlmtim wes properly ac‘.mtto&

(Fl‘o 1488, pe 16§, X3, 1928).

. be Tha sourt wes legelly constituted, No errors injuriously ifta@tng
tlu substantial rights of accussd were committed during the trial. 'The Buurd
of Review is of the opinion that the record of trial is legally suffiecisnt,
to support the firdings and acntenco. ‘Confinement in & penitentiaxry is enthoxw

. 404 Yy Article of Wer 42 for the offense of manslaughter, recognizedda-
an offense of & civil neture end so punishable by penitentiary eonfinement
for mere thsn cne year by ssction 45K, titls 18 of the Criminal Gode of
tho mua States,

Bumed 74 Folnren _, Fudew Avocste
. Qo0 Ze I8 _» Judge Advosates
L mmm___... Inﬁzﬂ Advmtc.
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APO 534, Use Se ATy
5 MNay 1943

Board of Review .

NATO 61

UNITED STATES Trial by GeCelle,. convened at

' Algiers, Algeria, March 5, 6

7, 1943. Dishonorable dis-
cherge, total forfeitures and
confinement at hard labor for
three (3) years. Federal Re=
formatory at- Chillicothe, Ohio,
designated as place of confine=

-ment ‘ ’

v.'

.Sergeant Charles Elsworth
lencaster (15062778), Head-
quarters and Headquarters
Squadron, Twelfth Air Forces

HOLDING by the BOARD OF REVIEW

Bolmgren, Ide and Simpson. Judge Advoeates.-

The record of trial in the case of the eoldier nered sbove has been

exemined and is held by the Board of Review to be legelly sufficient to
support the sentence.

_g_m_?_l__'l‘_'_f_{gﬂ____ Judge Advocates
Qs T Ide 4 Judge Advocates

Gogdog' ‘Sigagson' s Judge Advocate.

NATO 61 . lat Ind..

0ffice of The Judge Advocate General NATOUSA, AFO o ATy
6 Yoy 191;3. ] ’ 53Lh Ue S )

Tot Commanding General, Northweet Africen Air Force. APO 650, U. Se ATy

_ 1, .In the case of Sergeant charlee Elsworth Lencaster 062778

Headquarters and Headquerters Squadron, Twelfth Air Force, agﬁntﬂ?n 3-'8
invited to the foregoing hol@ing by the Board of Review that the record '
of trial is legally sufficient to support the sentence, which holding i8
hereby epproveds Under the provisicns of Article of War 50%, you now

. have the euthority to order the execution of the sentence..

m o ” -;1-
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NATO 61; 1st Ind..
-6 May 1943 (Cont.)

2¢. The action of the reviewing euthority in reducing the period of
confinement to thfee ‘years indicates that he was satisfied with the of-
fense committed by the accused was involuntery manslaughter, The circum-
stances under which the offense was committed justify the reviewing
authority's decision, It would now be proper for the reviewing authority
to consider whether the soldier can be of any further service to the armye
If so, it would not be inappropriate to suspend the execution of the dis=
honorable discharge, leaving the reformetory as the place of confinement
but pending further orders send him to the Disciplinary Training Center
in this theater, If, after a reasonable period, the soldier demonstrates -
that he is of no value to the army, the execution of the dishonorable dis—
charge may then be ordered and the prisoner returned to the United States.
If, on the other hand, he can become a good soldier, the suspension of the
execution of dishonorable discharge will pérmit his restoration to dutye.

" 3¢ After publicetion of the general court-martial order in the case,
five copies thereof should be forwarded to this office with the foregoing
holding and this indorsement., For convenience of reference and to facilie=
tate attaching copies of the published order to the record in this case,
pleese place the file number of the record in parenthesis at the end of
the published order, as followss

(1vaT0 61)
, ADAM RICHLOND
" . Brigadier General, USA
The Judge Advocate General, NATOUSA
COPY
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WAR DEPARTMENT 39)

Office of the Judge Advocate General
for the
North African Theater of Operations

Board of Review

NATO 72
UNITED STATES Trial by G.C.M., convened at
‘ ' Casablanca, French Moroceo, 19
Ve March 1943, Dishoncrable dis-

charge, total forfeitures and
confinement &t hard labor for
ten (10) years. Federal Reform-
atory at Chillicothe, Ohlo, de-
signated as the placs of confine~
mext,

" Private Chester Palusgewski,

. 15072893, 739th Quartermaster
Platoon Truck (Avistion) (Sep-
arate),

Nt st Nt et N st stV et o

HOLDING by the BOARD OF REVIEW
Holmgren, Ide and Simpson, Judge Advocates,

l. The record of trial in the case of the soldier nemed above has
been examined by the Board of Review,

2, The accused was tried upon the following Charges and specifica-
tions:

CHARGE I: Violation of the 93rd Article of War,

. Specification: In that Private Chester Paluszewski, Seven
Hundred Thirty-Ninth Quartermaster Platoon Truck (Avie-
tion) (Separate), did, at Casablanca, French Morocco,
on or about 17 February, 1943, with intent to commit a
felony, viz, rape, cammit an assault upon Claudie Dupart,
eight years of age, by attempting forcibly and feloniously,
against her will, to have carnal knowledge of her, the
said Claudie Dupart,

CHARGE II: Violation of the 96th Article of War.
Specification: - In that Privats Chester Palussewski, Seven

CONFIDENTIAL
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Bundred Thirty-Ninth Quartermaster Platoon Truck (Avia-
tion) (Separate), did, at Casablanca, French Morocco, on
“op sbout 17 February, 1943, wrongfully sbuse Claudie
Dupart, a child of tender year by attempting to have
carnal knowledge of her, thereby bruising and otherwise
willfully maltreating the said Claudie Dupart, she being
a child under the age of eighteen years.

3, The offenses alleged are separate and distinct, That under Arti-
cle of War 93 is for an assault with intent to comnit rape, punishable by
confinement at hard labor for twenty years (MCM, 1928, p, 99), and the cne
under Article of War 96 is for the abuse and maltreatment of a child under
18 years of age, recognized as an offense by the D. C, Code (1940) (Section
22-901 (6:37) ch. 9), and punishable by imprisonment for a term of two years.
The latter offense has been held to be lesser than and included in the of-
fense of assault with intent to cammit rape (Dig. Op. JAG, :912-40, Section
451(2)).

" Although these offenses arose from the same set of facts &1 =22y for
that reason suggest an improper duplicaticn of charges, it is th. < inion
of the Board that both were warranted in this case, The rule of 1!-:’ing
that "One transaction, or what is substantially one transaction, sh:u'd not
be made the basis for an unreasonable multiplication of charges again:t cne
person”. (MCM, 1928, par, 27), is not inexorable, Deviation is permissit’e
-where, in a given situation, there may be a question as to the definitercrs
of evidence, In fact, the term "unreasonable", as used in the sbove rule,
connotes unreasonableness from the viewpoint of both the legality and the
appropriateness of the punishment involved, Consequently, where there is
a finding of guilty in respect of two offenses involving different aspects
of the same act, the punishment imposed should not exceed that which is
alltwable as punishment for the act in its most important aspect. This was
observed by the court in the instant case,

4, Suth ‘a charge under the 93rd Article of War, requires proof that
the accused made an assault upon a certain female, as specified; that there
existed at the time of such sssault an intent on his part to penetrate the -
person of such female by overcoming any resistence by force, actual ar con-
structive, and that the offense of rape would have been camnitted had the
-acoused succeeded in carrying out his purpose., It is well settled that
_courts-martial are governed by the coumon law definition of the crime of

. raps, The offense may be committed on a female of any age. Force and want
of consent are indispensable, but the forca involved in the act of pemetra-
tion 1is alone sufficient force where there is in fact no consent, There
ay be no consent where the female is incapable of consenting, and s man
‘having comnection with a woman not believing he has her consent is guilty
‘of rape, In a case of a girl of tender years, less clear opposition is

'CONFIDENTIAL
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required than in the case of an older and intelligent female (Bishop's
New Criminal Law, Section 1124, subsec. 1), .

No comment is necessary with respect to the obvious scope of the of-
fense involved by the Charge under the 96th Article of War., The section
of the D, C. Code, above cited, msakes it a misdemeanor for "any persan who
shall...abuse, or otherwise willfully maltreat any child under the age of
.eighteen years,...".

" 5, The evidence shows that the accused, on the date alleged, pa.rked
a small army vehicle near the hame, in Casablanca, of a family by the name
of Dupart. At some time in the afternoon three children of the neighbar-
hood got into the car for a ride and these were followed by Claudie, the
8 year old daughter of the Duparts. The accused dropped off the three
children at places near their homes but did not return Claudie to her home
until about 8:15 in the evening, He indicated to the girl's mother that he
had taken her for a ride and was bringing her back (R, 15). When in the
house the girl's drawers fell to the floor. Her mother lald her on a bed
and upon looking at her legs found "irritation asnd red and traces of motor -
grease on her" (R, 15). Grease stains were found on her drawers., A docter,
who was summoned, found "irritation of the genital parts of the child®
(R, 12, 13). A microscopic examination made February 20, 1943, disclosed
gonocaccus in full activity and one on Felruary 24th, camplete sterilizstion
“of the vaginal cut (R. 13)., The evidence further shows that upon an ax.
amination of the accused on February 24th, he was found to have gonorrhea
" in either an acute or sub-acute stage (R. 7). He could have had this ip-
fection for more than one ar two weeks (R, 7). The testimony of the victim
as to what happened on that automobile ride tends t6 show that the accused
.stopped the car at scme place alcng the route and, cmploying the language
. of the witness, "tock something ocut of his trousers and he tock off ry
pants.? "He took samething out of his drawers and he put it to me. So I
screamed and he took me back home.,” (R. 10) "He tcok off ry drawers end
-put it to me and gave me scme money - coins.® When asked, "Where did the
American soldier touch you?" she replied, "Here. (The witness pointed to
her genital area.)" (B, 17)

. 6. In view of the applicable rrincipleas of lew, the above stated

. facts and circumstances appesr more than sufficient to suppzrt the Charges
and the specifications thereunder. In addition to the manifest abuse and
maltreatment of this child, the accused clearly cammitted an assault and
concurrently therewith endeavered, - if he did not in fact succeed - to
penetrate her genital parts (R, 12, 13,17). The assault with a concomitant
intent to rape is established by his act in taking off her drawers and .
abusing her in a mammer which is clearly discernible fram all the facts and
circumstances, The only reasonable view is that he did this well knowing
that with a child of such tender years and lacking knowledge of such things,
the intended act would have been without her consent (R. 10, 17). Further- .
‘more, there is no questicn that his acts constituted tle offense dencunced
by the above cited section of the D, C. Code, appropriately set forth :
~herein under the 96th Article of Wer,

CON gn_DENTlAE‘ |
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7. For the foregoing reascns, the Board of Review holds the record
of trial legally sufficient to support the findings of guilty and the
sentence,

o s Z Judge Advocate,

@ .
@vw»j

9000000000000t sececechocslseTony Judge mw&ta.

%&%Q'oioooo’ J\ldgo Advocate. 4

CONFIDENTIAL
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WAR DEPnP IhT

-_Offlce of tne Judce Advocate General

: -~ for the
fhorth Afrlcan Theater of Operatlons _

L
ok y* B E -

APO: 53&, U. S. Armw
29 Aprll 19&3“5 e

’Boérd3of:Réviewa

;NATO 73

UNITED s.fr LI ES ,.'EDILERR“ Eil &bE SECLIUI".
Trlal by G C.h.. convened at :
Oran, Algeria, 12 March 1943
Dishonorable- dlscharge, total. -
forfeitures end: confinement . .
@t -hard labor for twelve (12) .
_ 'years. . United States Disciw.
- . plinary Barracks, Fort: Ieaven-=
'”i‘worth Kansas. o -

Ve

Prlvate‘Jébes'L; Waltefs., .
32266008, 561lst Engineer Boet
xMalntenance Compary. . -

o Lo .

- . o e e

REVIEW of the BOARD OF REVIEW
Holmgren, Ide and Simpson, Judge Advocates.

1. The Board of Review has examihed the record of trial in the
case of the soldier named above and sutmits this, its review, to the
Judge Advocate General, North African Theater of Operations.

2. Accused was tried umon the Tbllow1hg Cherge And Spe01ficatlons:

CLAH”Ez Vlolatl n of the )Bth Artlcle of War. 'ff v Jgi.s“,“'>

Speclflcction: In that Private J&ﬁes He Waltgrs; 5615t5
Engineer 2ozt laintenance Company, -did at llers el. g
Kebir, Algerie, on.or about 13 Novembder, 1942, de-{V.‘
sert the service of the United Staues end did ranaln
absert in deSCrt1on until he surrenuered hlmself at

Qxan,. Alferla on or about 20 Jaluar‘. 19&3. ‘

Charge . exd Specificetions Ko evidence of previous conVICthLS was 1; o
troauced. e wus. sentenced to dlshonorable dlscharge, forfelture of

»all pay .and allowances due or to ‘become due, and confinement at. hard:
lebor forAtwelve_years. The rev1ew1ng authorlty apnroved the SenJence,,

he accused pleaded LOt g 11ty to erd v founa g 11Ly of Jboth the
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J

i

des1gnated the United States Dlscn.pllnar:, Barrr.c)’u. Fort Leavenwor h,
-Kensas, ‘&s tre place of- confinerment end forwarded uhe recoyd of trial
for action pursuent . to Artlcle of Wer 503, . .

- 34:".The " g56lst Enc inoer Doet !alntenance Corpeny, of which eccnsed
‘was & Tember, armved in Africs Bbout the 1lth of- Iloverber, 1942 (R. 22,
23), ‘the ‘entire conpany did not: dlse*nbark from the sere ship (Re'22);
‘the umt to whlch accused belonged was corranded by Lieuterant Howard
Cook Lleutenant Farion J. Beam beinz the Executive Offlcer (R. 23)s on
Noverrber 13th accused, w1tlwout leave (R. 23), left the boet between
6:30:end 7530 P.l. and went- into. Vers-El-Kebir with Private Sermel L.
Petrie ahd a sallor (Re 28, 29), Petrie leter returned t¢ the ship but
accused sta’ced he wanted to ¢o -to Oren, and left him {(Re 29). Accused'
unit -disembarked on the lhth Just bcfore noon: (Ra - 3) and tock up. its
headquarters et I,ers-El-Keblr (R. 22, 23). Accused's unit ‘re joined the:
company.at Arzew on 26 ‘January, 191;3 (R. 27)e Accused was absent without
Z(Leave 1)’ron his® co'"pany between 18 Noven.ber 19b2 and 20 J’arueq 191;3
Re 2’{ . o .

‘g All of that tmﬁ accused was in the cl‘cy of Oran ‘and was Seen there
by Ceptain:David E. Burton, his _Coizpany Comrender, on’ “16 Noverber 1942,
&t which time the' Capteln spoke. ‘to- him, He was in his'O, De uniform,
wiih -overseas: ¢ep -tnd blouse-and had with him his 11 rifle (R, 20} On
November 29. ‘Private Petrie ‘saw him.in Oran end was “told by accused .that
he had attached himself to enother’ outfit’and. hed ro intention of return-

" ing (Re- 29). : Pe’crie told accused that hn,s company was then -stationed ab:
Arzew (Ro 30)0 s '

- Mester Sergeant Edward E. .Tones testiﬁed that he met accused ‘about’
December 10, 1942°in a resteurant at’ Oran. (R- 5)s that be did- not ‘know
19 what' organlzatien aceused was ass1gned at. that time . (R.- 35), that’ he
-saw’agcused three or ‘four: days later end: frequently thereafter (R 354"
36);‘that -aceused steyed about, _three.or four.nights with him at the .
N&tiochal Hotel in Oren (R. 36); that the first time’ ‘agcused told:Jones ..
he: belongea L) ’che 5olst Company ‘was’ about a’ week ‘before he: turned him-»ﬁ
‘self 4R (Rd’ 36)5 ab thetitime accused said he’ was'AWOL end insisted: on”.
seeing the” Chaplain. after which arrangements were made for’ bim to- see -,
the: qhaplain, that’ the day after he saw the Chaplain accused ws Lo -
port iback.but did not .80 .80} 3 that- he then went ‘down town, found the-acs. .
cused ih, e restaurant “end - told him he’ was:under: arrest (R, 36, 37);. that
%hig ‘wag’ ‘the- latter pert. of Jenuary, 1943 (Re '37)5that’ when acgused’
first 2aid he was AWOL he: asked Jones. to help find where hisrunit-was . .
located [Ri*37)i: that acoused had told Jones thet he had had an. Beeident, .
thet. he. had ‘been- riding in a weapons ‘cerrier’ headéd for Mers-El-Kebir

and: ,about e.:’only ’chm@ be remembéred ‘was ‘that” ‘they 'hit ‘a’power station

'38)3 during ‘the ‘time ke knew accused, accused aid by
d';_,‘his own. meala {Rs - 33). ' D or- ‘the majority

Amager of; the National Hotel, Oran t iriad .
: ’ estlfxed that ‘accused occu-
pied &l room afr that hotel . with ‘*Chief" Serg;eant Edward :Tones from’ 26

A
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Vovember 1942 to the 10th or 1lth of Jamuery, 1943 (R. 16), and thct the
bill was peid by Sergeant Jones (R. 19).. On January 13, 1943, T/5 Jerry
Alterran and Sergeent Harvey H, Foster, of accused's company (Re 31), met
him in Oran, at which time accused inquired about his mail, asked them to
have Warrent Officer Jemes 4. Waters méet him the next day, and stated’
that he would like to return to hlS company ‘but thet he was afrald to

(R. 3&).

During the latter part of anuary, l9h3, accueed came 1nto the office
of lajor Patrick Fay, Cheplain, 1BS, with Sergeant Jones, that accused '
told the Chaplain he belonbed to the 5 >1st Doat Regiment, which was loca-
ted =t Arzew, and that he had been staying at ermy posts; that he had en
automobile eccident on vavernber 12th; the’ Chaplaln edvised accused. to &0
back to his unit as soon ‘as poss1ble, in response to accused's reguest
for advice upon the matter; accused said’ he had been looking for his unlt o
all the time; the Chaplain told accused he could ‘get transportation to his
wnit if ‘he came back the next day at teno'clock but” that accused falled
to report back (R. hl,42)e . . o

on February 12, 19&3, accused made. a 51gned statenwnt to Lledtenent
l'arion J. Bean, Executive Officer of hisé company, after. huv1ng been duly
acyised as_ to his rlfhts, which was recelved in-evidence at the. triel.
(Prosecutlon's ‘Exhibit "B"). In this’ staterent accused stated that he o
left the bozt-at 5 P.M,. on Noverber.12, 1942 w1th Private Petrle, going.
into lers-El-Kebir, and there.. hitch-hiking 1nto Orenj; that on returning
he had an eubomobile acczdent after which he went to the boat but found
his outfit gone; that he returned ‘to Oran; thab about ten.or eleven ’
o'clock in the morning he saw Ceptein Burton go by the Contlnental Hotel
but that the Captein did not. stop; that he met Sergeant Jones 1n 8. rese—
taurent, end that 'the Sergeant took- him to his company; that he stayed
with this company for over two- weeks et the Garage Gallieni-in- Oran,
working with the sergeant.on different ‘jobs; that the scrgeeant: told: him
that if he couldn't 1000te accused's outfit he would have him trans-
ferred to the sergeqnt's outflt that the sergeant got a ‘room at the
Fational Hotel end that. accused stayed with him there untll about the
‘middle: of Januarj, ‘et vhich time the’ sergeant told accused he hed located
his unit in Arzew;) thet accused. was suxious to get ‘back to his outfit et.
all times and thet-wheh the sergfan% did. not teke him back accused grew -
‘Ampetient and hed the’ serceant . teke him‘to see the Chaplaln, that the
Chaplain promised to send éaccused back to his outfit the next morning;
that ‘accused "was then turned over to ‘the MP's eand sent to the Tth Statlon
Hospital. for examlnatlon thet’ the sergeant told. accuued to nake belleve
he was crazy from the acc1dent and to . 'keep nmnw :

Accuoed elected to remein: 311ent,;ut 1ntroduced in evidence a- eruten
statement: made by Elie levi, lanager of the National. Hotel (Defense's ’
Exhibit "A"), to the effect .that Sergeant Jones had registered at the
hotel 27 November 1942 and thaet accused stayed in the room with Sergeant
Jones for nearly three monthSe. ‘That accused seldom left the room and
thet the .rent.was paid by Sergeant Jones.

COPY: =3 . - CONFIDRNIIA-
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§e. The recofd of triel, merefore nres&.ts t}e question of law
whest sher the evidence is’lepelly sufficient.to support the finding thet
accused ‘deserted.  Desertion is abseice without leave with the concur-

. reat intent not to return. In order to sustein a convmflon of, desertion

there rust be substantml ev1dence tending to show the necessary intent
not to return to the service, It is well settled that prolonged abseice,
unexplained, mey justify e court in inferring &n intent to remein per=
Lgne ntly abseit. 1n the instent case the avsence was of 76 lays' dur-
ation, ‘his cbsence of long Guration, co.pled with thé testirouny of
Privete Petrie that on November 29 accused seid he had no intention of
refurnlLng is, in our opinion, sufficient evidence of accused's intertion
0 J\}ﬁtll" the finding of guilty..

. : .

Se F:)r’the reasons stateq the Board of Review is of the opinion

that the record of triel is legelly sufficient to supnortthe findings

- of guilty <f bvoth the specification and the Cherge eand is lesally suf=-
ficieni to support the sentences The Court was legeally constituted. Lo
errors injuriously affecting thke substentisl rights of accused wvere corni=
mitted during the trisl, The action of the r=v1ew1ng authorltjk,com ectly

' fixes the United States Dlsclpllnery Barracl's. Fort Leaver_worth, Kansas,
. as the Place cf conflneme‘t. .

4

\\‘ . . Saruel T, Holrwren - ' .Tudé‘é Ad@cate"
0y Ze Ide S i J’udwe Advocate.
Gofrfion Sir;psbn’a J", J‘udLe Advocate,
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CONFIDENTIAL @

WAR DEPARMENT = = -
Branch Office of The Judge Advocate General
with the

‘North Africen Theater of Operations - 77
APO 531#, U, So ATIIW

_ 19 May 1943 :

Board of Review
NATO 8 - T e
. UNITED STATES )) MEDITERRANEAN BASE SECTICN

Ve ) Trial by G.C.M., convened at’

f ) Oran, Algeria, 11 April 1943,
Private George (NMI) Johnson- ) . Dishonorable discharge, total
(34139890), Campany C, 398th ) forfeitures and to be hanged:
Part Battalion. ) by the neck until dead.

" HOLDING of the BOARD OF REVIEW
Holmgren, Ide gnd Simpson, Judge Advocates.

o

/ .
1.’ The record of trial in the case of the soldier named above has
been examined by the Board of Review, B

2, The accused ivas iried upon the following Charges and speciﬁ.ca-‘
tions:

CHARGE I: Violation of the 64th Article of War,

Specification 1, In that Private George Johnson, Company

‘ "Cch, 398th Port-Battalion, did, at Oran Algeria, on or
about April 7, 1943, strike First Iieutenant Edward J,.
Chodokoski, 62d Coast Artillery (AA), his superior of-
ficer, who was then in the execution of his office on
the face and arms with his fist,

Specification 2. In that Private George Johnson, Campany

- mgn, 398th Port Battalion, did, va'7 Oran, Algeria, on
or about April 7, 1943, lift“up a'weapon, to wit a
pistol against First Lieutenant Edward J, Chodokoskd,
62d Coast Artillery (AA), his superior officer, who
was then in the execution of his office,

'CHARGE II: Violation of the 96th Article of War,
| » 064 003
wormre=n e 38039
CC Sl g I ¢
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T - - T ————
~  Specification: In that Private George Johnson, Company ————
» ngh, 398th Port Battallon, did, at or near Oran,.
Algeria, on or about April 7, 1943, wrongfully,and
indecently, while in uniform in an open place have
sexnal intercourse with a woman in view of other per-
SONns,

Iy

He pleaded not guilty to and was tound guilty of both Charges and all
specifications, Mo evidence of previous convictioms was introduced,

He was serntenced to dishonorable discharge, total forfeitures and to

be hanged by the neck until dead. - The reviewing authority approved the
sentence, made a recommendation of clemency and forwarded the record of
trial to the confirming authority who, having been empowered so to act
by the President, confirmed and commted the sentence to dlshonorable
discharge, total farfeitures and confinement at hard labor for twenty
years., He designated the United States Disciplinary Barracks, Fort
Leavenworth, Kansas, as the place of .confinement, and forwarded the re-
cord of trial to the Branch Office of the Judge Advocate General with the
North African Theater of Operations for action under Article of War 504.

3. The prosecution's evidence in pertinent part shows:

On 7 April 1943 First lieutenant Edward J, Chodokoski was proceed-
ing along a road near Oran on an inspection trip when he heard loud noiges
and a disturbance a little distance from the road and went to investigate
(Re 5). He found three soldiers seated on a c¢liff and a short distance
away, toward the ocean, and in a depression, he Saw accused having sexual
intercourse with an Arab woman (R, 5, 17, 13). At that Time the accuSed
was about 10 feet from the Iieutenant and 15 or 20 feet froam the three
soldiers (R, 3). The accused was apparently putting on.a show for the
three soldiers (R..5). The Lieutenant yelled to accused, "Stop it. Cut
it_out", two or three times, then moved about 10 feef along the cliff in -
the direction of the three soldiers and in doing so he picked up three
small stones about one inch in diameter and threw them in the direction of
accused,‘but does not think he struck accused with the stones (R.. 8, 13).

‘One of the soldiers started walking toward accused and told him to
be on his way and get out or there would be trouble (R, 9), As he ap-
proached, the Lieutenant drew his pistol, cocked 4t and pointed it more
or less in the direction of accused and told the soldier who was approach-
ing him to stop (R, 9). The soldier did not stop but came right on against

the Lieutenant's left arm, which was outstretched, to keep him back (Re 9)
. In the meantime sccused apparently left the le e,a.nd c me up Lo "o
Lieutenant from his right side ( > ecbonant

R. .
mouth with his fist (R, 9, 14) and struck the ILieutenant in the

14). The Lieutenant fell down and wrestled with
accused, ’yho Was trying to take the pistol away frem him, During the

lsos 004
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tussle the pistol was pointed towards the Lieytenant three or four times -
but he managed to keep it away., Accused took the pistol away fram the
Iieutenant and ran and almost immediately ti=reafter the Lieutenant heard
a shot fired (R."10), Later, when accused surrendered the pistol the
barrel was dirty and one cartridge was missing (R. 14). . This shot was
witnessed by one Taitl Ali, who testified that he saw a soldier fire a
shot Just in front of the officer, whom he identified as Lieutenant
Chodokoski, and that the soldier whom he could not identify ran to his
camp (Ro 18).

After the Iieutenant regained his feset he was held by one of the
three soldiers and the Lieutenant yelled to .accused, "Stop! Drop that
pistol, you will get in trouble if you dn't® (R, 11). The Lieutenant
broke away. from the soldier who was holding him and followed accused,
who ran and, when the Lieutenant was within 50 feet of him accused pointed
the pistol at the Lieutenant and said something which the Iieutenant did
not understand (R, 11, 12), Accused then put the pistol in his pocket and
ran toward the camp, finally "converging!" upon lLieutenant Maurice J, Rivet,
to whom accused gave the pistol (R. 12). '

On 8 April 1943 accused, after being advised of his rights, signed a
voluntary statement in which he conceded the general situation up to the
point where the stones were thrown by the Lieutenant, He stated that as
he was having intercourse with the woman someone started throwing stones
at him and he told Private Riddick (one of the three soldiers present) to
stop "chinking" the rocks, to which Riddick replied that the rocks were
being thrown by an officer up on the hill, That he then got up, pulled
up his coveralls and started to climb the hill; that the aofficer had a
pistol out and "then the pistol fired." That another fellow had hold of
the officer's left arm and that he (accused) twisted the pistol out of
the liesutenant's hand and went down to the camp area, followed by the of-
ficer, That on the way he met ILieutenant Rivet who pointed the way to
Iieutenant Correia and that accused gave the gun to Lieutenant Correia
and told him what had happened (Pros. Exh, H).

L., The defense consisted of an unsworn statement by accused and the
testimony of three officers, In his statement accused said, "I came up
" the hill and took the gun away from the officer, but I didn't hurt the
officer and I didn't draw the pistol on him" (R. 26),

Captain Lewis W, Fleischer, accused's Commanding Officer, testified
" that accused had a good reputation among the members -of his company for
moral character and military efficiency (R, 23).

Lieutenant Maurice J. Rivet testified that he saw the accused at

approximately 2:15 on the afternoon of 7 Aprdil 1943; that accused had a
‘pistol at the time which he gave to Lieutenant Correia (R. 23, 21).

005 005 |
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Lieutenant Bdmind G, Correia testified that he saw accused on the
afternoon of 7 April 1943, That accused tock a pistol from his pocket
and gave it to him, -That Lieutenant Chodokoski was with accused at the
time, That the gun was a .45 caliber army pistol with 5 rounds of am-
munition in the clip and one in the chamber.

5, The offenses charged were .lleged to have been committed on 7
April 1943. The case was referred for trial on 10 April 1943 and accused
was served with a copy of the Charges on that date, Trial was held on 11

Under Article of War 70 in time of war accused may be brought to trial
within 5 days. Furthermore, no objection to going to trial was made by
defense at the time of arraignment and the Law Member specifically asked
accused if they had had ample opportunity to prepare the defense, o which
defense counsel answered in the affirmative, There was no error in bring-
ing the case to trial under these circumstances,

An officer is in the execution of his office "when engaged in any act
or service required or authorized to be doge by him by statute, regulation,
the order of a superior, or military usage (Winthrop, p. 88l).

Article of War 68 provides that "all officers.,.,have power to part and
quell all quarrels, frays, and disorders ammg persons subject to military
law and to arder...persons subject to military law who take part in the
same into arrest or confinement... o And whosoever, being so ordered, re-
fuses to obey such officer.,.or draws a weapon upon or ctherwise threatens
or does violence to him, shall be punished as a court martial may direct."

The Board of Review is of the opinion that the acts of the accused
and his companions was a disorder such as is contemplated by the above
Article of War and that ILieutenant Chodokoski, in his effort to stop the
disorder, was then in the execution of his office.

The testimony of Lieutenant Chodckoski is manifestly sufficient to
support the findings of guilty of specification 1 of Charge I, He saw
accused as he struck witness in the mouth with his fist and accused ad-

mitted that he seized the Lieutenant's arm in an effort to take the pistol
away from him,

The finding of guilty of specification 2, Chérge I, is sustained by
lieutenant Chodokoski's eye-witness account of the chase; of accused's

stopping, pointing the pistol toward the Lieutenant and saying samethin
which the Iieutenant did not understand. ¢ :

The allegaticns of Charge II and its specification are admitted by
the accused in his signed statement and are testified to by Lieutenant

T oo . g3
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6. The reviewing authority appended ‘to the record of trial a letter
dated 25 April 1943, recommending clemency, which includes the following:

12, In this case it is to be noted that the accused did not in-
flict serious bodily injury nor did he disobey an order to perform
a military duty. Moreover, it is my opinion that, in view of the
fact that the offenses charged against the accéused under Article
of War 64 were military offenses camitted outside the combat zone,
the sentence is too severe, However, there is no power in the re-
viewing authority to commute the penalty of death to imprisonment.
It 1s belleved that the accused should be severely punished however,
and for this reason the sentence has been approved with a reccmmenda-
tion for clemency by way of coammtation of the sentence of death to
a suitable term of imprisonment at hard lsbor, It is felt that if
clemency is extended to the accused the canmtation of the sentence
of death to twenty years imprisonment would be consonant with
Justice and adequate punishment for the offense," '

7. The court was legally constituted and had jurisdiction of the per-
son and offenses involved, No errors injuriocusly affecting the substantial
rights of accused were committed at the trial, The Board of Review holds
that the record of trial is legally sufficient to support the findings and
the sentence as approved by the reviewing authority and confirmed and com-
mited by the confirming authority. Confinement in the United States
Disciplinary Barracks, Fort Leavemworth, Kansas, is authorized for the
of fenses involved, :

- Judge Advocate,

oocooooooanoaoo‘oo, Judge Advocate,

e trint. B Sy Judge Advocate,

NATO 88 1st Ind.
Branch Office of The Judge Advocate General, NATOUSA, APO 534, U, S, Army,
19 May 1943.

To: Commending General, NATOUSA, APO 534, U. S. Army,

1. In the case of Private George Jchnson (34139890), Company c,
398th Port Battalion, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient to
support the sentence, which holding is hereby approved. Under the pro-
visions of Article of War 50%, you now have the authority to order the
execution of the sentence,

| 007
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2, After publication of the general court-martial order in the
case, five copies thereof should be forwarded to this office with the
foregoing holding and this indorsement., For convenience of reference
and to facilitate attaching copies of the published order to the rec-
ord in this case, please place the file number of the record in
parenthesis at the end of the published order, as follows:

(NATO 88) |

AM RICHMOND
Brigadier General, USA
Assistant Judge Advocate General

(Sentence as commuted ordered executed. GCMO 7, NATO, 20 May 1943)

088, ¢ 0 0,)3
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_ . WAR DEPARTMENT
Branch Office of The Judge Advocate General
*~ with the =~ :
North African Theater of Operations

APO 534, U. S. Army
19 May 1943

Board of Review
KATO 92

UNITED STATES 2ND ARMORED DIVISION

Ve Trial by G.C.M. convened at
Headquarters, ¢nd Armored Di-
vision, APO 252, 23 April
1943, Dismissal.

Second Lieutenant Seymour (NMI)
‘Hirschel (0-1294840), Infantry
Headquarters Company, 2nd Armored
- Division.

N e S N S e P e N

HOLDING of the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates.

l. The i‘eedrd of trial in the case of thev of ficer named above has
been examined by the Board of Review.

2. The accused was tried upon the following Charges and specifi-
cationss

CHARGE I: Violation of the 6lst Article of War.

Specification: In that 2nd Lieutenant Seymour Hirschel,
Headquarters Company, 2d Armored Division, did,
without proper leave, absent himself from his or-
ganization and station at APO 252, c/o The Postmaster,

New York, N.Y., from about April 1, 1943 to about
April 2, 1943,

CHARGE II: Violation of the 96th Article of War.

Specification 1: In that 2nd Lieutenant Seymour Hirschel,
Headquarters Company, 2d Armored Division did, at the
station of his organization, on or about April 1,
1943, wrongfullLtake and drive away without proper
authority, one g-ton Ford Command and Reconnaissance

“1-
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car #W-20103819, value about $850.00, -property of the
United States, furnished and intended for the military

Spec

service thereof.

ification 2: In that 2nd Lieutenant Seymour Hirschel,

Headquarters Company, 24 Armored Division did, at the

Spec

Spec

Spec

station of his organization, on or about April 1, 1943
violate standing orders of the Commanding General,

I Armored Corps, that no commissioned officer will
drive any government owned vehicle except in combat,
in training or in extreme emergency, by dismissing the
regularly assigned driver of i-ton command and Recon-
naissance car #W-20103819, and by driving said vehicle
to Casablanca, Freanch Morocco, he not being in cambat,
or upon a training mission, and there being no emer-
gency requiring him to drive.

ification 3: In that 2nd Lieutenant Seymour Hirschel,
Headquarters Company, 2d Armored Division did, at
Casablanca, French Morocco, on or about April 1, 1943,
wrongfully leave one 3-ton Command and Reconnaissance
car #7-20103819, property of the United States, parked
and unattended upon the public street of said city,
fram which place said vehicle was taken by a person or
persons unknown, and damaged by wrecking.

ification 4: In that 2nd Iieutenant Seymour Hirschel,
Headquarters Company, 2d Armored Division did, at
Casablanca, French Morocco, on or about April 1, 1943,
wrongfully take and drive away without proper authority
one %4-ton Command and Reconnaissance car #F§-20221829,
value about $850.00, property of the United States,
furnished and intended for the military service thereof.

ification 5: In that 2nd Lieutenant Seymour Hirschel
Headquarters Company, 2d Armored Divisig:, (then a ’
member of the Llst Armored Infantry Regiment), did, at
the 1lth Evacuation Hospital, Rabat, French Moroccg,

on or about January 27, 1943, agree with Private Irving
Goldstein, 1lth Evacuation Hospital, to violate censor-
ship regulations, the said Lieutenant Hirschel agreeing

to stamp and pass as censored and to forward through the

United States Mails, under his own name
as sender, a
letter written by the said Private Goldstein, add;-essed
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to a person in the United States, and containing minute
description of locale and other matters violative of
censorship regulations, and did, at said 1lth Evacuation
Hospital, on or about Jamuary 27, 1943, in furtheranceof
such agreement deposit in the United States Mails, under
his own name as sender, stamped and signed by him as
having been properly censored, a letter written by the
said Private Goldstein, addressed to Mrs. Irving Gold-
stein, c/o Kabak, 1915 Billingsly Terrace, Bronx, New
York, and containing minute description of locale and
other matters violative of censorship regulations.

He pleaded not guilty to Charge I and the specification thersunder, and
guilty to Charge II and all the specifications thereunder except specifi~
cation 1, to which he pleaded not guilty. He was found guilty of all
Charges and specifications. No evidence of previous convictions was in-
troduced., He was sentenced to be dismissed the service. The reviewing
authority approved the sentence and forwarded the record of trial for
action under the L8th Article of War. The confirming authority disap-
proved the findings of guilty of Charge I and the specification there-
under and confirmed the sentence, bubt the order directing the execution
of the sentence is withheld pending review of the record of trial pur-
suant to Article of W¥ar 503.

3. Defense counsel stated that he had advised the accused of the
meaning and effect of his pleas of guiity and that he fully understood
them (R. 6). The prosecution thereupon announced that, having had pre-
vious knowledge that such pleas would be made, no effort had been made
to contact the witensses:concerned because they would have had to come
a.considerabls distance. Accordingly, no evidence relating to these par-
ticular specifications was introduced. While the legal effect of pleas
of guilty is that of a confession of the offense or admission of the acts
as charged, it 1s appropriate to note that the generally approved practice
calls for the prosecution to imtroduce at least some evidence. However
Fhe desirability, if not the necessity, for such evidence, is to be fouﬁd
in a case where a specification is not sufficlently full and mrecise to
disclose the facts and circumstances of the offense and where explanatory
testimony is needed in order to fix the extent of the punisiment. This
is not the situation in the instant case. The specifications, to which
the accused pleaded guilty, are such as to apprise the court of the nature
and scope of the offenses charged and the authorized punishment therefor
is not necessarily affected by other details.

The first three specifications under the 96th Article of War c
oncern
a cer?ain specified government motor vehicle. The first specification
to.whlch t?e accused pleaded not guilty, is for wrongfully taking and ’
driving this car without proper authority and the second, to which he .
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aded ty., appears to be based upon certain standing urders that no
I<:??nnisasi.g‘riilcl zi'ﬁgzr will drive any government owned vehicle except in
combat, in training or in extreme emergency; the violation thereof by the
accused being that he dismissed the regularly assigned driver of the
vehicle and drove it himself to Casablanca. While certain aspects of .
these two specifications are similar and hence may appear to indicate an
inconsistency in the pleas thereto, they set forth essentially differemt
acts of violation. Moreover, there is nothing to show that the accused -
was misled or failed to understand the full purport of his pleas to these
two specifications. , . ,

L. The evidence presented by the prosecutionshows that on the 1lst' .
of April, 1943, the Headquarters Company, 2nd Armored Division, commanded
by a Captain Thomas, was located in a bivouac area about 18 miles east of.
‘Rabat, French Morocco (R. 7). The accused was one of three other officers’
assigned to this company, performing duties as agént flnance and supply-. .
‘officer (R. 13, 14). At about 5:30 in the afternoon, the accused inquired
of a Lieutenant Spalding whether it was possible to get in touch with =
Captain Thomas, stating that it concerned "a matter of extreme importance
to him® (R. 7, 8). Lieutenant Spalding replied by saying that Captain
Thomas would be difficult to find because at the time the latter, with -
another leutenant, was out on a problem, the exact location of which he-
was not certain (R. 7). lLieutenant Spalding was the senior officer left .-
with the detachment and was acting Company Commander (R. 7). It does not
appear that the accused was aware of this but it definitely is shown that
the latter made no request of Lieutenant Spalding (R. 8, 9). Later in the
evening the Captaints peep happened to be driven into tha company area and
Lieutenant Spalding, recalling the accused's inquiry, looked for him bub. .
without success. He did not see the accused until about 7:00 .o'clock the
next morning, when the accused awoke Captain Thomas and asked for his per-
mission "to go to recover a peep which had been stolen in Casablanca",
which was about 72 miles distant (R. 7). While the custamary procedure was
to ask permission to leave the bivouac area, this rule applied principally
to pleasure; "if an officer has to go to town on official tuginess he -

usually takes off....On personal trips to town we ask the Company Commander's
-permission to leave for an evening.* (R. 8). o ' !

, It is further shown that at approximately 7:00 o'clock ' -
the accused, with another liesutenant of the cznpany, had‘nac’ielzrfelqi;st%g,
Teclmician S5th Grade Lake, a witness for the prosecution, for the use of a.
peep. Lake wasthe motor vehicle dispatcher for the division command post-
and had no authority to dispatch vehicles to any place other than to Rabat,
unless he first obtained permission from the Headquarters Commandant. When
asked as to his proposed destination the accused told witness that he was -

going to'Rabat (R. 9, 11). No trip ticket was issued to the accused for the

L -
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reason that the driver assigned to the peep already has one. The dis-
patcher told him "to contact the driver and the driver would take him to
Rabat....They went away from there together, sir. I don't know whether
they went away in the peep together or not .... I only heard they did."
(R. 11). Witness did not see the peep again until about 10:00 ofclock
the following evening, when accused told him it was back and "asked 'if

I would give it back to the driver the next morning.* (R. 10).

It was also established, by stipulation, that on the night of April
1, 1943, the accused drove the peep in question "from the bivouac area of
his organization to Casablanca, French Morocco." (R. 12).

S The accused chose to remain silent and no evidence wa$ submitted
in his behalf.

6. The sbove evidence explains, in measure, the situation regarding
the acts of vidlation set forth in specifications 2, 3 and L, and also
fully supports specification 1, to which the accused had pleaded not guilty.
He had acquired the peep for a trip to Rabat and wrongfully drove it to
Casablanca.

7. The 5th specification, under Article of War 96, sets forth in ample
sufficiency the acts the accused committed in violation of the censorship
regulations. His plea of guilty thereto establishes full responsibility
and no comment is necessary.

8. The reamining question to be considered concerns the alleged viola-
tion of the 61st Article of War. The circumstances indicate, at best, a
mere possibility that the accused's absence was without authority. But this
would be pure speculation. It was incumbent upon the prosecution to prove
this allegation by some evidence, direct or indirect, and mere surmises
cannot take the place of such proof. The other acts of the accused, set
forth as violations under the 96th Article of War, do not exclude the hy-
~pothesis that the accused had permission to go to Casablanca; they may well
cancern the manner in which he made the trip. It is noted, moreover, that
at about 5:30 o'clock the accused was most urgent in his desire to see
Captain Thomas and that his departure in the peep was not until after 7:00
o'clock. There is no reasonable justification for holding that he had not
obtained permission to be absent for the night (Dig. Op. JAG, 1912-40, Sec.,
119(2)). It is therefore the opinion of the Board of Review that with
respect to this Charge and specification the evidence is not legally suf-
ficient to support the findings of guilty. : ‘ ,

9. The accused is 22 years old., Entries on.the Charge Shest show = .

that he was appointed September 2¥; 1942, with previous enlisted
since Maroh 3 a0k ‘ 24 ’ . service
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10. The court was legally constituted. No errors affecting the sub-
stantial rights of accused were committed during the trial.

11, For the reasons stated above, the Board of Review holds the re-
cord of trial legally sufficient to support the findings of guilty of
Charge II and the specifications thereunder; not legally sufficient to
support the finding of guilty of Charge I, and the specification thereunder,
and legally sufficient to support the sentence. Dismissal is authorized
upon conviction of violation of Article of War 96.

/s/ .Sawued. T, Holugren. .. .., Judge Advocate.

/S/oQ'ZOoIdeoaoooo-oococooo’ Judge Advocate.

. /s/.Gorden Gimpson........., Judge Advocate.

NATO 92 1st Ind.

Branch Office of The Judge Advocate Gen
19 May 191430 eral’ NATOUSA’ APO 53&, U. S. Army,

To: Commanding General, NATOUSA, APO 534, U. S. Army.

1. In the case of Second Lieutenan
t Seymour Hirschel (0-129L8
iiizgtig:tgiagquarters Company, 2nd Armored Division, attaniion gg ?22’
vited to 3 1oregoing holding by the Board of Review that the record of
s legally sufficient to support the sentence, which holding is

hereby approved. Under the
. provisions of Articl
have the authority to order the execution of thees:§£2§§eso%’ you now

five iépiﬁgt:;eiybiiczfion of the general court-martial order in the case

reiopies thise:nds ould be forwarded to this office with the foregoing’

holding and t 2 orsement, For cavenlence of reference and to facili-~
g copies of the published arder to the record in this case,

please place the £ile number
published order, as follcwngf the record in parenthesis at the end of the

(NATO 92)

ADAM RICHMOND
.Brigadier General, USA
Assistant Judge Advocate General

GCMO 62 NATO, 20 May 1943)

(Sentence ordered executed.
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UNITED STATES HEADQUARTERS 1ST ARMORED DIV.
. Ve Trial by G.C.M., cavened at
APO 251, 13-1h April 194L3.
" Dishonorable discharge, total
forfeitures and confinement

at hard labor for eight (8)
years. Federal Reformatory

at Chillicothe, Ohio, designa-
ted as place of confinement.

Private Delmar (NMI) Combs
(15056574), Company C, 8lst
- Armored Reconnalsance Battalion,

st Nt s st s et Nt N ot s

. HOIDING by the BOARD OF REVIEN
Holmgren, Ide end'Simpson-, Judge Advocates, -

.. le The record of trial in the case of the eoldier named above has
been examined by the Board of Review,

2. 'The .only question requiring consideration is the propriety of the
designation of a Federal reformatory as the place of confinement. Par-
agraph 90b, Manual for Courts-Martial, 1928, provides;

"Subject to such instructione as may be lssued from time
to time by the War Department, the United States Disciplinary
Barracks at Fort Leavenwortih, Kans,, or one of its branches, or
a military post, station, or camp, will be designated as the

" place of confinement in cases where a penitentiary is not de--
_ signated.®

War Department letter da.ted February 26, 19hl (.G (2-6-L1) E), subjects
"Instructions to reviewing authorities regarding the designation of in-
stitutions for military prisoners to be confined in a Federal penal or
correctional institutiont, authorized confinement in a Federal reformatory
only when confinement in a pehitentiary is authorized by law (CM 220093,
Unckel). " Penitentiary confinement is not authofized in this case inasmuch
as the offense of which accused was convicted, a ‘violation of Article of
War 75, is not an offense of & civil nature, and so punishable by peniten-

-

A-l-



(60)

Board of Review, NATO 93
'8 May 1943 (Continued)

tiary confinement for more than one year by some statute of the United
States of general application in the United States, or by the law of the
District of Columbia (AW L2; Dig. Op. JAG, 1912-L0, Sec. 399(5); MCM,
1928, pro m)a o

3, For the reasons stated the Board of Review holds the record of
trial legally sufficient to support only so much of the sentence as in- -
wlves dishonorable discharge, forfeiture of all pay and allowances due
or to become due, and confinement at hard labor for eight years in a place
other than a penitentiary, Federal correctional institution or reformatory..

/S/¢0;0m¥ogztg9kml‘0~.00..o’ Ju.dge Mmcate.

/s/l...vg:?zi‘;qe.."......'.'..0....0, nge Advocateg

/8/....5erdon Simpson . ........, Judge Advocate.

NATO 93 _ ‘ 1st Ind.
Branch Office of The Judge Advocate General, NATOUSA, APO 53L, U. 8. Army,
1 May 19L3. ' .

TO: Commanding General, Hq, lst Armored Division, APO 251, U. 8. Army.

1. In the case of Private Delmar Combs (1505657L), Company C, 8lst
Armored Reconnalsance Battalion, attention is invited to the foregoing
holding by the Board of Review that the record 6f trial is legally suffi-
cient to support only so much of the sentence as inwvolves dishonorable
dlacharge, forfeiture of all pay and allowances due or to become due and
confinement at hard labor for elight years in a place other than a peniten-
tiary, Federal correctional institution or reformatory, which holding is -
hereby approved. Upon designation of a place of confinement other than a
penitentiary, Federal correctional institution or reformatory, you will
have authority to order the execution of the sentence. '

2, ' After publication of the general court-martial order in £hi§ case
g;; copies thereof should be forwarded to this office with the faregoing
ing and this. indorsement. For convenience of reference and to facili-
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Board of Review, NATO 93
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(Continued)

tate attaching copies of the published ordei' to the record in this eaaé »
please place the file number of the record :Ln parenthesis at the end of
the published order, as follows:

. (¥ATO 93)

ADAM RICHMOND =~
- Brigadier General, USA .-
Assistant Judge Advocato General

Oxrrne )
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WAR DEPARTMENT (63)
Branch Office of The Judge Advocate General )
with the
Worth African Theater of Operations

APO 534, Ue Se Army,
21 August 1943,

Board of Review
NATO 107

UNITED STATES NINTH INFANTRY DIVISION
Trial by G.CdM., convened at
Tebessa, Algeria, 5 March 1943
Dishonorable discharge and
confinement for three years,
United States Disciplinary
Training Center, Number 1,
Oran, Algeria.

Ve

Private ROEBERT BURKE :
(32304732), Battery B, 60th
Field Artillery Battalion.

Vel N sl N NV N SNV SV N

HOLDING by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocatese

C L L LT LY Pl Y 1 T Y g

The record of trial in the case of the soldier neamed above, having
been exsmined in the Branch Office of The Judge Advocate General, NATOUSA,
and there found legally insufficient to support the findings and
sentence, has been examined by the Board of Review. The Board of
Review holds the record of trial legally sufficient to support the
sentence.

’ Judge Advocéte.
(0 % q o Judge Advocate.
;gMde MM«; Judge Advocate,
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NATO 107
MORANID(.
SUBRJECTs Record of trial in the case of Private Robert
' ’ _(N4I) Burke, Bettery "BY, 60th l‘ield Artillery -
: Battalicn.

1. The accused was triod upon the folloving Charge/ and Spociﬁca-
t:lonu -

CHAEGB: Violation of the 96th Articla of Yar. .

Spociﬁcation ls ' In that Private Robert Burke, Battery 'B'

60th Field Artillery Battalion did at sea aboard the-
Us Se Se George Clymer, on oOr about October 31, 1942,
misbehave himself by avowing his intention to. refuse to
advance with his command which had then been ordered fore

. ward by the Commanding General , ¥estern Task Force, to
engage the.French Morococan Army, which forces the said
cammand was then opposing, declaring before officers apd

 enlisted men his, the sald Private Robert Burke's’ mmt:lon
not to fight egainst the forces in French Moroccoy ‘and
that he would give himself up to the enemy if given the
opportunity, and that he was not in accord with the genoral

. policies of the govermment of the United States. .

Spoc:l.ﬁcation 2s In that Private Robent Burke, Battery 'B'
60th Field Artillery Battalion 4id at sea aboard the
Ue Se Se George Clymer, on or about October 31, 1942; .
utter orally and publicly the following contemptuous, .
. defamatory and disrespectful words against the United .
 States, to wit:s ®that he wasn't in sympathy with the
policies of the United States in general, end that he '
would mot put up any kind of fight end would teke no - .
: ;:g:n. that he wn.‘l.d give up and surrender rather than -
]

ho pludod a0t guilty.to and was found g:ilty of the Charge end of
Spuitiutien 1, except the vordl *and enlisted men®, and not guilty
. ~of Specification 2, No evidence of previcus conviatim was introe
“duceds: He was sentenced to dishonorable discharge, forfeiture of
. a1l pay and allowsnces due or to beccams due, and confinement at hard
‘hbn for three ysars. The reviewing authority approved the sentence
 and directed its execution but suspended the dishonorable di-charsoo
"and designated the United States Disciplinary Training Center,
Smbor 1, Oren, Algeria, as the place of confinemente The sentence
~was published in General Court-Martial Orders No. 8, Headquarters, :
“¥iath Infantry Divisiom, April 30, 1943+ The record of trisl was
ominod in the Branch Office of The Judge Advocate General, NATOUSA,
and m th-ro ronnd 1oanlly :I.murticiont to oupport the t:lnd:l.nga und
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‘$he 'llfo_ixieneo. It ns thu-aupon referred to the Board of Review.:

‘20 Ihile the court tound the accused not guilty of Spociﬁu-
“tion 2, which, in content, sets forth substantially the same state-
ments as those in Specification 1, and alleges that they were uttered
‘as Voontesptuous, defematory and disrespectful words against the ;
United States", the apparent’ inonsistency in the findings is not’ of
eny legal consequence. It bag been held that, "the detter rule on
principle and autbority is that inconsistent verdicts of guilty and
‘not guilty in the same criminal proceedigs do not vitiate the rm'mr'
(Digs Ope JAG, 1912-40, sece 395 (L4) )e But, in fact, the-two, - :.
}spocif:lcationa are different; the first charges accused ‘with en offcnn
“the gravemen of which is that of a misbehavior under circumstences
denoting imminent contact with the enemy, whereas the second charges
him with the use of contemptuous and disrespectful words against =
the United States, similar only to a violation of nticle'ot War 62.

36 The primary question is whether the remaining Speciﬁ.catim

sets forth an offense. Accused is charged with a misbehavior in- .
uttering the alleged statements at a time when the ccemand to which
he bdelongsd was on board a ship bound for the invasion of French
Moroccoe A misbehavior in such a situation, with the significant
words that the camand *had been crdered forward by the Commanding
General, Western Task Force, to engage the French Moroccen Army, -
vhich forces the said command was then opposing", suggests at once
.the serious easpects of an offense under the 75th Article of War,
though without the allegation in the specification that the misbee .
havior occurred 'before the enemy®' (Dige Op. JAG, 1912-40, sec.’ 433
(1) )e It is simi)arily conceivable that in the exigent moment of

a military operation of the kind here described, the fullest” =
.unanimity of cooperation, good order and discipline must be roq;u:lrod
of all personnele. In shert, ‘the pleader seems here to have proupectod
‘& £i61d of military activ:lty. though - falling short of actual contact
with the enemy, wherein a soldier is campelled to conform with'the °
- special demands of an exigent situation. For present purposes, it
seens sufficient to note that the statements attributed to the . :.
_accused are jin se indicative of wrongful deportment end under the 7
circumstences of a defiant attitude foward his officers and military
'luthorityc The allogntiona of the spooiﬁution sdequately import
a departure on his part from the stendard of soldierly conduct and -
‘Teasonably exsludes. any hypothesis of good faith or cenfermability.
with the then existing military requirements, These observaticns
clearly suggest a disorder within the purview of Artiole of War 96.
It is, therefore, the opinicm of the Board of Review that the R
.Specification is lomlly curnoiqnt under that u-tich.

B videnoo uhm that on October 31. 191;2. ancund was
h‘ousht to the stateroom.of Captain (then Lisutenant) George S.

Thurtle, his battery camander, aboard the U. Se S. Clymer, for
quostiox;ing u to m he ro:huod %0 ?go to the nets® for drill 1n

CONFIBENTIAL ~ ™=820207"
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‘

preparatiou for the approaching invesion of French Morocco by American
trocps, including those of his ccumand. He responded to the inquiry
by saying bhe was not in favor of fighting, that this was a world

war end he was pot going to participate in it (Re 5,6,8,10,11).

Lieutenant Colomel Clinton L. Adems, camanding the 60th Field
Artillery Battalicn, to which acocused belonged, was present when the
latter was trought in for questioning (Re 5,8)¢ Colonel Adams
‘testifieds ' C : S

*I questioned him as to whether he would be
willing to fight if the coasts of the United States
were invaded, end he 22id hes would not be willing ,
and that he would not fight. He asked the questicn as
to what would happen to him if he refused to fight
end I told him that he would probably be shot.

I asked him what his beliefs were in regard to the
policles of the United States Govermment, and he said:
he was not in favor of them, I asked him what he .
intended to do if asked to go over the nets. He said
he would not do anything; said that he would give hime
self up to the enemy if faced with them.® (R. 6) -

When asked in cross-examination as to what policies the accused
was not in favor of, the witness replied, -

*The policy of invading the coast of Africa
for the purpose of establishing beses for the -
prosecution of the war; also, the policy of the United
States entering the war egainst Germanye® (R. 6) L

Captain Thizrt_lo reparted the sams interview as followss

- 91 called him in and, after ‘questioning him considerably
about his past, found out that he was not in accord with -
the United States Govermment and was not willing to

fight in an eggressive manner against the enemies of the

Dnited States, and that he would give himself up if . .
chnfronted by the enemy rather than fight.® (R. 8) -

Captain Ralph I. Williems was present when accused was brought to
Captain Thurtle's staterocm for questiocning as to "why he was missing

- fram some formations® (Re 10)e Captain Williams' report of the intere
view was as follows: ’

*He 4id make a statement to Captain Thurtle and myself,
It ceme out that he had missed the Solamon's Island exercises
because no cns had $0l1d him to go over the side of the
sh;p when hs was supposed to. On further questioning I

M3 5107
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uskodhinmthemgoingtodo when we ceame to Freach
Morocco and he said he wasn't going over the side unless
scmeone ordered him to., I then asked him what he thought
he was in the Army for if it wasn't to fight; he said he
was not willing to fight. ¥hen asked why ke had not -
placed himself as a conscientious olijectcr, he said no
cne hed ever asked him about that. He said he did not
agree with the policies of the United States, that we .
should not be fighting, that even after Pearl Harbor

bhad been attacked that he didn't think ws ahould ﬁshto
When asked that supposing he did got over the side at .
French Morocco, what would he ¢o, he said it would depernd
on how large the opposition wus as to what he would doe*.
(Re. 10.11) - Part of his views vere voluntesred (Re 11).

em

The attitude of accused dnrirg the interviess was indifferen’
and contemptuous (Re 8)e iusolent, very dierespsciful (Re 6) ard
discourteous (Re¢ 7) and when his bettalica comzander, Colomsl Adans,
was in the room, "he showsd no military courtesy althmg,h $cla to
40 ‘a0, (B. A1)

N Mun questioned sgain, about an hour later. his attituaa *vas
still the aama" (R. 6) .

. Im‘diately after the first interview, accussld was plaaad v.ndar
arrest (R. 6) and remained on shipboard under the restraint of that
‘arrest when the command "went out for ‘he invasicny he was never
ordered actually to advance, instead he was placed undar arreat
before such orders were given®. (R. 7.10) Later, he was released
to his battery at Thala where *he was forcad to participate in the’
fighting®*s (R. 7) BHis participaticn was limited to working cm ofd -
jobs such as digging slit trenches bscauss he had not been woll encugh
trained to act as a cannonneer (Re 9)s 5o bad joined tho 6Cth Field .
Artillery Battalicn three weeka befora ths North African invesion
and about two weeks before the intervicws with kis mm:ior '
ofﬁcora (Ro 6)0 k

. Aocuaod #3id not indicats on queftiming' mt L2 had dlncuissd
hia views with"other men or had trisd to persumio othxxra to ehanzs

thoir attitudo'. (R. 9.10)
Acmod docIinad to teatify or mh &1 unswern atatam..t. .

5. 'l'he quoations to be considers’, oo 205 the 1egnl zallindenty
""of the evidence to support the findings snd uleiber accuzsl's allsgald
_ act of misbehavicr was prejudicisl to 5; od erdsr snd military

" diseipline or otherwiss withln tho puwvisa of irticls of War 96 .

The evidence most unfavorable to itz “3“&33az’1 ghows that upom his - -

‘being ssked in the yresence of thiia olfitera why he hmd oot

-5
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participatod in certain drills on board the ship bound for tho
invasion of French Morccco, he, in an insolent, disrespectful and
discourteous manner, directed toward his commanding officer, stated
that he wes not going to participate in this warj that he would not.
fight and that he would surreader himself to the enemy at the first
opportunity. These statements and avowals, it is noted, were expressed
pertly in reply to questions and partly on his own accord. It thus
appears. that having been btrought before the officers because of a
known failure to perform a prescribed military duty, accused, by his
~ response, explained the reason for that failure and disclosed a '
recaleitrant and defiant state of minde. EHe was not trought before -
them inquisitorially and the evidence does not permit of a v:lor that
his statements before the officers were solely expressions ‘of private
opinion or prampted by conscience. To the contrary, there is =~
substantial basis for the view, which the court apparently adoptod.
that the very nature of the statements, patently contemptuous and
disrespsctful in se, rendered their utterance an act of misbdehavior

a8 well as a wilful defiance of militery authority. The attendant -
wongful maaner -of accused is equally manifest and with respect to

his wards, *the gnimus of the acéused in using them will ‘be a’ ‘
oircumstance material to the inquiry whether any offense, or what .
degree of offense, has been committed® (Winthrop, reprint, pe 566).
They may-be disrespectful and contemptuous merely because of tho
connection in which and the circumstances under which. they are .
used, Moreover, his open declaration of ean inteantion ndt‘to.bbey” ‘
orders was in itself actionable disrespect (Winthrop, Ds 567)e¢ EHis -
declaration that he was not in accord with the policies of the Governe
ment of the United States was not in itself an actiocnable utterance,
1t being bis privilege as & citizen to express any perscnal dissent
therefrcm, - But the declaration may well de considered en element of
his general ‘attitude toward constituted authority, specifically, .
in the instant sihution. the authority projected by the nilitary .
_establistment, With all of its aspeots, acoused's conduct was - =~
._\mtiuly and -slearly inimical to'the interests of military diuiplino- '

" 1% 48 true that’ “Bis avowed intentions were only prospective in
character; that he had not yet gotten into a positicm whére he could
_ surrender to the enemy or to disobey an order to advance. But such

sn expressed intention,’ apart from the manner im which expressed,:.
‘eould not be ignored, especially wheie; as in this case, an im:l.nmt
contact with the enemy necessitated unquestioned obediénce end
concert of action. . It s _unreascnable t0-hold that those enh-utod
‘with commend must wait to see if mmnod intentions ‘are’carried
‘outwewith all "the dangers sendomitant’ thornith-borm action’ oan :
be taken ‘against the offender. . His. words were in the nature-of
~threats and 1t 1s ocouseivable that sny telerance accorded their
_nttu‘anoo alone sould jocparuu the success of the nntary niuion
- and impinge m'ojud:lciany wpon goqd cu’dor and niutcry dilcipnno. a

"6-‘
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The circumstances under which the utterances were here made, distirguish
the misbehavier of accused froam the conduct of a soldier who, withe .-
out any reference to eny particular military duty or mission, upon ’
‘invitation or inducement by his superior officer, in order that his
fitness for service may be determined, discloses his state of mind .
with respect to his intended conformity with his military ecqmitimnta ’
and obligationse In the latter case, although he entertains and :
"discloses contemptuous or disloyal sentiments, the soldier is pro-
tected in his right of free speech and honest expression of opiniome -
It is to the interest of the govermment that it be advised of the
present and potential usefulness of the soldier wham it has called
“for its defense. But the right of free speech does not extend to -
- the right to meke an avowal which under the circumstances of 1ts
. utterance amounts to a palpable obstructicn to or interference
_ with a specific military duty or mission, The right of free speech
‘may not obstruct the power of national aolf-presomtion. It 18
'appropriatoly atated that . :

. ‘#The Nation may raise armies and canpel ci.tizem

to-give military service: Selective Draft law Cases

(Arver v. United States), 2,5 U«S. 366, 38 S.Cte 159,

62 LeRde 349, LeRehs 19180. 361' Amn, Cas, 1918B, 856+

It follows, of sourse, that those subject to military -

‘d4scipline are under many duties end may not claim .

‘many fyreedams that we hold inviolable as to those in

. oivilian life® (note 19, West Virginia State Board

of Bducation ve- Barnette. 63 S.Oto Repe 1178.1787).,

6. Jor the reason atatad. the Board of Reviov is of the opinion
that the accused's utterances and depcrtment constituted, under the
eircumstances, a disorder prejudicial to military discipline within
the meaning of the 96th Article of War and that the record of trial:-
is legally sufficient to aupport the ﬁ.ndings and the sentence,

» Judge Advocato. :

&,..,—a-m W"’Mg‘ Ldvocato.
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12 May 1943
Board Of Review
FNATO 108
UNITED STATES g RIRTH INFANTRY DIVIJ OGN
Ve ) Trial by G.C.M., convened at -
) Tebessa, Alg ria, 8 March 19!3.

Second Lieutenant Jcsse D. Scots ) Dismissal.

(0=188796), Campany A, €0th 3

Intentry, 9th Infantry Divis oa

OPINION of the BCARD OF REWI EW
Holmgren, Ide md Simpson, Judge Advosates.

le The record of trial in the casc of the officer nmumed above has
been examined by the Board of Revievw and the Board sulmits this, its
opinion, $0 the Assistant Judge Advocate Gemeral with the North African
Theatrs of Operatiocns,.

8s The acoused was tried upon the following Charges and specifications:
CHARGE I: Violation of the 95th Article of iar.

Sped fications In that 2nd Lieutenant Jesse D. Scott, €0th
Infantry, was at Tlemgen, Algeria, on or about February
17, 1943 in a pudlic place, to Wit1 near la Favorite,
a house of prostitution in the clty of Tlemcen, Algeria,
drunk while in unifarm.

CHARGE IXs Violation of the 96th Article of Var.

Sped fications In that 2nd lieutenant Jesse D. Bsotts, 60th
Infantry, 444 on or about Februery 17, 1943, at Tlemcen,
dlgeria, unlawfully visit the off-limits sestion of said
eity of Tlemoen, Algeria, being the area east of the
prison, by the boulevard Sidi El Haloui and R. Kaldoun,
in violation and disodbedience of standing orders, to wit:
Administrative Order Number 5, Headquarters Ninth In.

S
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.
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featry Divisicn, Adva ce Detachment, APO #9, February 6,
1943, end Paragraph 1, Daily Bulletin Rumber 43, Heed-
quartsrs Hinth Iafantry Divisica, Fedrusry 15, 1943.

Ee pleaicd not guilty to, ead was found guilty of, the Charges tad specifi.
caticns. Ko evidense of yrevicus comviotions was introduced. He was
gentenoed to bs dimaiessd the service. The reviewing aithority approved
tho sentencs and forsarded the resord of trial for astica under the 48%h
Article of Were

3¢ Tho alleged viahtié of standing cxdors a8 Qsrgsd mer Artids

of Var 96 1s but che sspeet of the cosurrexss set forth in the alleoged
¢ffsnse under Artiele of Var 95.

Tae evidensa of the préscscukica shows that at aboud 8135 ofelock im |
tho cweaing of Felruzry 17, 1943, Sergeant Joaerh R. Emary, Military Police
Flatcea, 9tk Divisicn, shile ca patrol duty in *the Rsd light area in the
off-linits scetion® of the ¢ ty of Tiexssen, discoversd two Liecuienants,
ce of whon was the ascussd, *at the rear satredes of a plass cal 1ed
'1a Favorita'y® (R 8), shich is a *whore houss... They were stamiing ia
the reer entraace talking %o omscae. (RS, 6, 7, 9). This ecatrares
vss i a [abdblic alley ia the soater cf the off-limits evca (R§). . Ths-
ssrgeant, upoa questicaing these officers, diseovered $kat 'ia my ecatimatica
Lt. Scott was intoxicated® (R 5). EHe requsstsd their nmaes, raak axd
ergsaigatica, which they refused $0 give, but will ssecapanicd witaess,
upsa request, $o tho Provost Harshal's offies (R, 6, 8). The sergecat's
*estimation® that the accussd was intoxieated is bascd wpca the ground that
*he was taking incohereatly end staggering® (R. 6). Uider ercss-sxmmimation,
the witnsas testified that ths ascused was druzk baccuse ko was *unsteady
¢ his feet, 414 not spesk ocherently end atartad $o argne ihat ke should
be there® (R. 7). The pther Lisutensnt had bocm arizkiag Lut was mo$
iatoxicated (R. 8). Ho also pointed out to thaa the Yoff-limits* sigas,
which are writtaa *in shite paint agadmst a Black Mackgreuzi® (R. 7). The
l2ces 4s *atrietly en Arab dlstrict®, five blocks frea ths main line of
treffio end in the opposits direstica fram the military exp (R.7)

Eajor George R. Howsrd, tke Provos¥ Marskal, 9th Iafen Divisica,
@ witness for the prossamation, ¥estified that at &z@ut 8030%.:" 9400
0'clock he questicned the two offisers at the cffiee azd &t "that tizo
it appeared to me that Licutenant Seots was iatoxd eatsd, axd the othey
lisutenant was no%®. In his opinion the aocussd *was moye or less 4 &
stupor, e intod cated atuper®, tut to have 4t fizal he csused tke
Division Surgeon to exzaine then (R. 9). Major Boward further testified
that ealy the Military Polies end 4do Surgecn were parnittad 30 eater
the off-liaits dstried) ofdar perscanel had to get peruission fram him
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from vhom they sould obiaia perzission, witness replied *I

$he acowsed eonld gaswar sohersnily ths
replied, "Hot vary well. I asked him if
1o vas 4 @ off-linits el and he #aid he 4i4n'S, and I asked

%0)) his men vhere m off-limitesestica was whea be d4idn's

4 ho would %01l his men hat Shey eculd go mywhers
X.P.'s woulda's stcp them.® (Re 10). Thetoff-liumiss® sestica
plase®; & previcus cxgsnizaticn had *off-limits*
‘:l:t(t:u;';um that Do eculda't say for mre that

[ ] [ ]

1%, Colems) Joha R. Veolruff, the Divisica Surgecn, testified that at
$ 9130 0'clock P, he oxsmined the aecused and fouzd Rinm *intexieated
a result of over-{adulgense in aleotolis beveragss® (R. 11); *his eyes

Slocdshot a2d Ris galt was unsteady® (R. 11). Ee $ested him by haviag
walk a 1ine.  OUnder ¢ross-exsminatizn witiess staSed that a persen who
aad {ntexisating Yeverszes may detdme tuédenly fntcal eated by eoming

- Colenie) 7. J. 4o Roham, Gomesadirg, €542 Infuatry, testified for the
Jrosesuticn that the agcused oa Yelgzuary 174k was draught before him. -
"He waa fntoxicated, had a very strcmg oder of licuor, cd his slothing
indiested that he Rad fullem c; the sldewsdlke) axd kis specth was mot
sohepeat® (R, 12). Ca eross-sxaminatica tie witnass stated thad sssused
had never Yoo repriamied for *misbebavior ia & publie plase or rowiymess
or drunkezness® (R, 13). But he had beoa reprimanded cmse "for giving
§oints $o She Freach abdcut cur elose crder &rill* (R. 19).

~ The proessutica slse atroduced Alsinistrative Cyder ¥o. S, Beadquarters,
glt:ut:fnm Division, Advesse Soetica, €ated Fabdxueyy £, 1949, peraireph
P U reads:

t
i
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- The crea eass of e Prisca detweend Bouloverd
£XDX L BALOUX amd R. KUALDOTE.®

15e1er 711k & Rop Wik showsine off-1inite area aad estadlished, by e
uitneas, shat $he Plase in question was within the srea (R. 6, Exh. 3).
here was alse fatrodused Dasly Bulletia No. A3, Hsadquarters, Niatd
Infentry Divisien, dated Fedruary 15, I3 (R. 12, 13, Bh. 2), wiier
Teads, in part, a» follows, ,
somand are %0 de penod 1248 tts eurfev 1s 2030 a% whieh 4ime -
all enlisted men must Do off She streets a2l out of tama, =

© . The 'OFF LIAITEY sestica of ths o of T 1s al) the

CONFIDENTIAL
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sestica East of the Priscs, doundaries of which arss Xast, the
Prisea, North Boulevard 5idi El Haloui md South, R. Xaldoun.
(Par. 5, a.D.s. A2n. Order #5, Hq. 9%h Inf. Div, A2y De$,
4% 6 Ted. 1%:3). ,
All enlisted men must have Dasses 3o visit f{n the cdty.®

4o Tor the defenss, Seond lLieutenant Rishard X, Yar Dyke, Campany K,
6th Infaatry, who was with the ssoused om Felvuary 178k, testified Shat,
T lof$ cur Divouss ares, a littls ways from *Tlemsen, aad our destina-
tica was the APO, where we arrived at A:00 o'elodk for the purpose of oome
Sertiag sash inte money crders. ¥e left there adous 5130, weant {ato tom,
visl tod not over three dars. Aftar visiting tham, areund that time it was
preity alose t0 8400 o'd ok md we thought we had Detter satoh & trusk.
Qa the way dadk we gos off the dlrestiom & 1itsle ways. It was pretty durk
dows thate ca the way bagke Two N.P.s %014 us w were off-limits. Ve
d4ida't put up no srgmeent about L8, They asked us for our namss. Ve asked
viy we should give our nemes., Then he asked us t0 ascompany him to the
Provoss Marshal's offics, which we & d.* (R. 14, 15). *Immedntely after
-$he M.P, t0ld us we wers off-1limits, we replied that we 4id no% know we were
aff-l1imita®, ZXaoh had hai o x dyinks, 414 not see my off-liaits sign.

ad formedly the aseused's battalion sommander, sestified, *I oclassed

8001t a3 one of my Deat officers then, and still 80. Ee was gsonssientious,
444 all things willingly that were assigned to him, was always on the job,
alvays s time, and I 214 ocnsider hinm ons of the better offigers of the
battalion.’ It wasnever mesessary 10 reprimend him for rowdymess, drunken-
3088 or scndush wadesoming an officer (R. 18),

- I% wan agreed by stipulation that if & Chaplaia Propst were present,
2is Sestimoay would de t0 the effset that the accused 'was a mild, =oder

- individual who was very quiet, was never seen intexd eated, amd his character
as far ashe knaw in his relaticas with him {n the darracks thers as a
Chaplain were ¢xselleat and tha$ he knew of nothiag that might be against
his sharester®, and that a Capteia Lancaster, who saw $he ssmsed at about
11400 o'elosk that afght, would testify to the effest that the latter "was

ot &runk, was not {ntoxieated, although he sould oise
ha had & fox driaks® (3, 18, 19). FeOmLa the fash et

The pssused testifisd in his owa behalf. Xe snlisted in the Regular
Aray ca Septemder 10, 1936 and was discharged upon termination of sush
servise on Septemder 9, 1939. Ee re-enlisted September 29, 1939. His
serviee inaluded the grades of sorporel e sergemat. Cn May 1, 1942, '
be eatered Offiesrs! Candidate Schoel and was sommissicned Seecmd lieutenan
oa July 2, 1942. During thoss years of servise he had never beea sharged
with my offémse. No further testified that om December 1942 sllegations were

e M
ek
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trought szainss him for giving informatica $o the Fremah about elose order
dril}, diseiplinary 4rill with the Fyeadh, vhile he waa deing beld as &
priscner of war. Ko was reprimacded uader ths 104tk Article of Yar by his
Camending Offdser, Colenel de Rohan., Aftar he returned %0 his ocrgmaizatiom,
orders were pudlishsd fhat *I should de returnid to the United States for so
haviezz been capturzd. AfSer an investizatica by a board of offieers ca the
attual ground s lstser of redress xua rutlisiad by Gensral Trusestt to the
effeed that ovon t2ough I had dacn eajiured cnd some of the men with me, I 414
assanplish xy missicm.® (R. 19, 20). Hs 4s married, had no inteation of golig
$0 a house of prostitution emd 4dat Licutenant Ven Dyke and he had gotten
off cd a *wrcng street and vournd up ia this ares." They had had six
drigks cach, were not drunk, 414 not *cusa' the H.P. or question his requess
in aay way o~ s1llingly asscegpanicd 4he Hilitary Poliee to She Provoet Narshal's
offies (R. 20, 21). The wasath of 4he reca did make hia feel differsntly;
it mado o olsepy and hesisaant in answering questicas® and thadt afier hs ws
inside the roca he thinka he was €0 &3 sxtend® iatcxicated (R. 21). As
&R salistsd mca he hed pover 1053 iy under the 1O07Hh Article of Yar (R. 21).
nommuﬂmmmrammﬂmummmmmt famd )iy
with it stroots (R. 22).

, Se¢ Tho evilonss thus sdhowa thas ot $2e plzce mé time ol logad ia the
spagifiocaticns cf Chnzgs I, the aocmned, with @aother Lisutenans, was found
Yy a Bilisory Polies sorgoant 63 the roar eatra@ce of a Zouss ¢f prossitutiom,
whioh entrca was ia & pablie alley ia the gsnlar ¢f the off-linits area of
the efty) that thoy vers stanling dm the cutyesce $alkisg with semecme. The
ssrgamt, voon $slling thea $hoy wore off-1ixits, fucnd fa his “estimation*
that the cocutad tas iatoxieated tosause La tllzld {nsclareatly, -w
and starsed %0 argus that *ke siiald b therv®e The Frovost Earshal, wie

saw b8 ascasal ahortly thoreafiesr, teatificd ¢Xa% he was o1e o Jess in aa
intexicated atupcr md diresied his exsminatica Uy the Livision Surgeom.

The atter found Rim *intoxi¢atsd as a result of Gvereindulgense in alecholis
beversges®. Golcnel ¥. 7. do Rohan $estifisd tbat shea troughd defore him,
the asgussd was intoxicated, had a stroag oder of liquer snd his elothing
indisated that ks Rad fullen ca the sideralks) and his sjeech waa ot
echsrent. This evidenss relating %0 the scsaszed’s csnditicn, s contrsdieted
by ke dofenne, which appears t0 be tased upca the Lhecry that he was pot drunk
whea he was found by the Xilisary Folice sad that his stupor and difficulty
were diredtly dwe to his eaming frea ths cutside inte a warm ream. That the
steessd mas drunk, as eharged, is proveld doyced a reascaable doudt dud there
Tensins the questicm wheither his ecalust wnler the circumstanses was yroperly
found to Yo & violatien of the $5th Article of ¥ar.

‘o The Xanual for Wm' lm. m m. 1“”. as 2
fastange of violatica of tha 95%h Artiels of Tar, *deing grossly drunk and
seaspioucusly diaoxderly dn & publio plage.? Rudar this Artide of Vary,
"e320u38 unbasening an offiser and & gentisman® inslules, "astion or Debavice
1a aa wnsfitelel or private sapecity whiah, {n disdocering or disgrasing the
wmmmuyu-mum. serioualy eompaczises his ped $iem as
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an officer apd exhibite him as mcrally unworthy to remein a member of the
bonoradle profession of arms.” In sbord, the teat to be applied in this
particular ¢ase appears to rest in a determinatiocn as to whether the conduct
involved proves moral uafitnsss o continme as sa officer (Wimthrop, repriat,
Ps 712) in being grossly drunk or emspicucusly disorderly in public (M
194426, Fleming). This cenelnsion does not appear warranted in the instendy
case and it i3 the opinion of the Board that a viclaticn of Article of ¥ar
95 is not, tharefore, established. It is opined, however, that the evidence

nupporusn chergs of being drunk, as alleged, within the purview of Artiesle
of "ar 96.

7. ¥ith respest to the specificatica, Clarge II, there appears to bo
some question vhether the administrative order and tulletin mentioned therein,
apply to saantasioned offigers. The bulletin is explicit 4im its refire
enge to enlisted perscamel and oontains sigaificantly tho ctatement Ghat "all
enlisted man tmst heve passes {0 visit in the eity*'. However, 4t sets forth
the *cff.iizits* segtion of the tomn of Tlaagcn and the inclusion of ithis
in the dullstirs, with the wiministrative order, is & sufficient basis for
the liszad vivletion, It 48 reascnally epplicadle, as such, to
oczisuionsd perscmeel. In the opinion of the bLoerd the evidence is suffisient
$0 establish the allegaticns bDeyond a reasonable. doubt, amd that the offerse
charged fspromerly found to e violative ofthe 96th Artisle of ¥ar.

-8+ The rovlnihg suthority, upon syproving the sentense, states:

*Singe this officer has showm outstauding qualities in dattle
I reccemend that elemsncy be extended dy camzutation to a sentence
of less serious import. I therefore rexccmend that tho sentapee de
sammited to m reyrimend to bs administered Yy tis Scwmandirs Qemeral,
9ta Infantyy Divisica."

9. It appears that the ascused is 25 years old. Ho served as &n
exlisted msa from 1936 %0 1942, Enbered exterded astive &uty July 24, 1942,

10. The court was legally constituted. Ko errcrs injuriously offesting
the substantial rights of the agouzed were ecamiited éuring the trisl. %2
Board of Review {s of the opinicm that the reccrd of trial fs legally sufficiest
%o suppars anly so much of $he findings of guilty of Charge I and the specifi-
sations thersunder as involves findings of &a41%y of the speaification ia
violation of Article of War 94, legally suffizicus to suppers the findings <

guilty of Charge II and the spegifisation thersuuder, aad legad 1y sufficiens
%0 suppord the senvense. Dismigsal tho '
of Artiels of Var 96, is muthorized upom coavictica of violatica

ocoo-0-0000.-aanno..ooncooa.ooM‘O Advosate.
*00-..00.0.-0.....0-couo-aoooonm‘. mt.O

Ooaocaocucoa-ooco.oo.non.oo'oson“. Mm‘“l

- .
(Sentence ag commuted ordered executed, GCMO 5, NATO, 18 May 1943)
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-+ . WAR DEPARTMENT
Branch Offlce of The Judge Advocate General
. ' with the
North Ai’rlcan Theater of Operations

AP0 534, U. S, Army.
ORI ¥ June 1943. -
Board of Review A

NATO 122 .

MEDITERRANEAN BASE SECTION

’."T'I.'N I Y'I_T.(Ei,p,{_s TATES

Trial by G.C.M.. convened at. Perre» .
gaux, Algeria, 27 April 1943s B

Dishonorable discharge,, total forfeit-7
ures -and confinement at- hard labor g

Ve

; Private JOSEPH (NMI) VARNADO
-'(34230423), Company A, 244th - ‘
L Qzartermaster Battalzon (Serv:.ce). for nfe,, Penitent:.ary, L

.y A "
~

’ - - at o

B T e
S BRI

mw of the BOARD OF REVIEW

Holmgren. Ide and Simpson, Judce Advocates.

-~ - - - - - o - -

i

0 le Tre *‘ecord of trial in the case of the soldier named above ;ﬁ;'f-:l'
has been exanined by the Board of Renew.. N U
2. The accused was tried upon the. follomng Charoe ‘and specifica-
tion° : :

CHARGE I: Vlolauion of the 92n:1 Article of Ver.. i

Snecificcﬂcm l. In the Private .'roseph Varnado, Corpany
CNAN  2hhth Quamexwf*ter ‘Battalion (Service) did, st
. Perregaux, Algeria, cn or ebcut 23 March 1943, with
veliee eforathought, willfully, dcliberately, -
- .feloniously, unlawfully, end with premeditation Xkiil
- one Nimer Moul Djileli Bent Kaddour. @ hunen bemg
by shooting hsr with & rifle.

- He pleaded guilty to the Speclfication. except the words "with malice
a.forethought,. willfully, delibverately, feloniously, &nd with premeditation®,

+'6f the ‘excepted words not guilty. He pleaded not guilty to the Charge but
guilty of violatmn of the 93rd Article of ¥ar. He was found guilty of

7 003
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both the specification and the Charge and was‘sentenced to be hanged
. _bzf the neck until dead.. The reviewing euthority epproved t sc.entence'
and forwarded the regord of trial for action under the(}8t A_'g*t;lcle.of»
¥ar. The confirming authority confirmed the sentence but commted it
"to dishonorable discharge, totel forfeiture end confinement at hard
" 1abor for the term of his natural life. The order directing execution
of the sentence was withheld pending review of the record of trial L
pursuant to drticle of War 50%. The United States Penitentiary, Atlanta'.f !
_Georgia, was designated as place of confinement.. - SRR I

‘«3.\ ka‘I'he prosecu.fibn' a': évidence.ip pertinent part-"shows‘::

~ ° The accused was a truck driver with Compeny A, 2ljth Quartermaster . -
. Battalion, atatiohgd near the town of Perregaux, Algeria, and on.the ‘
afternoon of 23 March 1943 hé, together with Private Clayton C. Hart,
‘drove his truck into Perregeux-to get some water (Re 6)s :In the town he
_beceme-involved in. a conversation with'en Arab and a girl (the -deceased)
who' appeared to.be about 17: years old. - Accused gave 160 francs to the
- Arab, who counted it, gave it to the girl, -who"a‘gaiﬁ’coﬁnted._’i(t; ‘and re=
~turned it to the Arab. The’girl then, et the ‘Arab's direction,’ got into
the truck and the accused, with Hart end the girl, ‘drove about 3 miles
out of town end perked the cer on & side road under scme trees. Hart
got out of the truck and stood nearby. . The accused got the girl into:
the cab with him and they were together about 5 minutes when a car ceme
by and accused stepped out of the truck.. .The'_ girl then got out of the -
truck end started up the road towards a house about 200 yards distante.
Accused started after her, then.returned to the truck and got his rifle
and he and Hart.followed her to the house (Re. 6).  Hart asked accused
what he was going to do when he got his rifle” but accused did not answer.
The girl entered the ‘house and accused end Hart went up to the door..
Accused knocked on the door, which was opened by an Arab, to whom
-agccused expi‘aipgd ‘that thegirl had taker his money. The Arab then put
the girl out the back door ‘end returned to, accused and pointed around °
the house.' Accused end Hart went around the house.and saw the girl . .
running (Re. 7)e *Bart. took the 'girl by'the shoulders and then let her go.
She ran,.followed by accused (R, 19,20,21). Hart told accused not to
‘8000t (Rs. 7)e. " Accused told her to stop but she did mot.do 50 (Re 7419420)s
‘The accused shot .the girl (Re 8) and they. returned to the truck and accused
~went to the Depot Comzander,, Colonel Sedgwick, end’reported what had
happened (Re 10)e The 'whole lower part of the girl's face, from her nose
1o-the upper part of her neck, was wounded. The jaw‘boné'ia’s completely
detached as well as a large part of her tongue. She died on the way to
‘the hospitals Death was due to excessive loss of blood caused by her
wounds (Re 21)s There was some confliet of testimony between the :-
vProsecution's witnesses'a's to Bow accused held the rifle at the time he
fired it. Hart testified that dccused held his rifle with the butt some=
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where near his arm and pointed in a horizontal direction (R.8)s One
Abdulkader testified that he saw accused aim the rifle at the girl as
she was running away and fired at deceased (R.. 20)e No ‘evidence of
previous convictions was offered (R. 3L).

The accused, after being duly advised as to his rights gave sworn
testimony as a witness in his own behalf, There is no serious conflict
between his testimony and that of the prosecution's witnesses, except
‘that part which involved the actuel ‘shooting. He testified that he did
not point his rifle directly at deceased but shot to scare her (Re 24)e
He testified that the money was paid to her for sexual intercourse (Re 29)
and that he did not have intercourse with her during the time they were
in the cab of the truck together. That he hed only one bullet with him
(Re. 24) . that he had brought from England (R. 25), that he had never had
instruction in firing a rifle (R. 33).

Lo Murder is defined a&s:

" % # #.the unlawful killing of & humsn being with malice
aforethought. 'Unlawful' means without legal justification or
excuse *# # # , Among the lesser offenses which may be included
in a particular charge of murder are manslaughter, certain forms
of assault and en attempt to commit murder * * * " (M,CeM., S€Cs -
148, pge 162)e.

"Murder,, as defined at common law, and by statutes simply
declaratory thereof, consists in the unlewful killing of a humen
being with malice aforethoughte” (29 CeJ., sec. 59, pg. 1083).

"Murder,. at common law, is the unlawful killing, by a person
cf sound memory end discretion, of eny reasonable creature in being
and under the peace of the State, with malice aforethought, either
express or implied.* (Winthrop's Militery lLaw and Precedents (2nd
Ed.) sece 1041, pge 672)e

v The important element of murder, to<wit "malice aforethought® has
been analyzed by authorities as follows:

"The term malice,. 85 ordinarily employed .in criminal law, is
a strictly legal term, meaning not personal spite or hostility but
simply the wrongful intent essential to the commission of crime.
When used, however, in connection with the word 'aforethoughti or
‘prepense' , in defining the particular crime of murder, it signified
the same evil intent, as the result of a determined purpose, pre-
meditation, deliberation, or brooding, and therefore as indicating,
in the view of the law, a malignant or depraved nature, or, as the
early writer, Foster, has expressed it, ' a heart regardless of social
duty,. and fetally bent upon mischief.® The deliberate purpose need

-005
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‘person * ® # ;¥ (Winthrop's Militéry Law and Precedents (2nd Ed.) -

pgs 1085)e. . .

by which death is causeds ~An. intention’
or grievous bodily harm'to,

.flicted in the heat of sudd

.Probally cause the death of, or grievou
_&ny person, whether such person is the

,z‘zo“t have been long éntertéiﬁed‘;".’if, is sufficient if it exists at the

moment of the act. Malice aforethought is either !'express' or
'implied' ; express, where the intent,. - as menifested by previous .
enmity, ‘threats, the absence of any or sufficient provocation, etce,

e is to take the life of the particular person killed, or, since

a specific purpose to kill is not essential to constitute murder,.
$o inflict upon him some excessive bodily injury which may naturale
1y result in death; implied, where the intent is to comnit a .

felonious or unlawful act but not to kill or injure the particular.

sece. 1041, pgs. 673)e, .

*
T %

>’ #In its popular semse, the term 'malice' conveys the meaning
of hatred, ill-will, or hostility toward enother.. In its legal -
sense, however, as it is employed in the description of mrder,
it does not of necessity import ill-will towards the individual

‘injured, but signifies rather a general malignant recklessness of
the lives and safety of others, or a condition of the mind which
' shows a heart regardless of social duty and fatally bent on mis-

chief; in other words,, a malicious killing is where the act is. -.
done without legal justification, excuse, or, extenuation and - .
malice has been frequently, substantially so defined as consiste
ing of the intentional doing of.a wrongful act towards another

without legal justification or excuse. *#% * (29 C.J.4 Bec.. 61y

£

"Melice aforethought or melice prepense, which are the terms

‘usually applied to the malice requisite'in murder, is malice

existing before the killing and acting es a cause of the killing..
The term 'malice aforethought' imports premeditation. It has - .-
also been held to imyolve deliberation, although ag to this there -

'is contrary *authority'. but it. does not involve deliberation: .« :~
or premeditation; in the sense that it is required to exist.for .

any appr‘eéiziapl_.gf{lepgth"of time prior to.the killing; it is . =
sufficient, that it" exists before and at the time of the &cte. .. -~
The courts frequently define malice aforethought inithe same: :: - *

‘terms as areemployed by other courts in defining melice, or . .-

use the terms inter-changeably, and some statutory definitions'.’ :
of murder entirely omit the expression, ®#t (29 C,J, sec. 62,

Pg. 1087)s

* * % lalice aforethought may exist whem the &ct:ia .

~unpremeditated.. - It may meen anyone or ‘more of the following

states of 'mind preceding or coexisting with the act or omission

to cause the death of, -

any person whether such person is

the person actually killed or not (except when death is ine. -
i en passion, caused by adequate ..
provocetion); knowledge thit-the act whichvcauses"degth.pwill SRR
s bodily harm to, ' .

person aqtually kidled .

L
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' or not, although such knowledge is accompanied by’ ipdifference
' whether death or grievous bodily harm is caused or not by’a
wish thet it may not be caused; intent to commit any felony. ,
) (M.C.M.. sec. 8, P& 163). ' :

Lo .The accused in this case, according to his own testimony, tried to

"scare the deceased. who had teken 160 francs of his money in consideration
- of submitting to sexuaml intercourse and which he had not yet consummated. .
In doing so he employed a service rifle which he fired in her direction °

~. while she wes running from him at. a disteance of 20 yards, in utter dise

" ‘regard of the consequences.. His conduct in teking his rifle from the.
-~ “$ruck end pursuing the.girl to-the house prior to the shooting, .evidences"
- an’'111 will towards the girl, which presupposes an imagined provocation

"’ to do her injury. Whether or ‘not accused actually intended to kill.her ‘

cor do her bodily herm is’ immaterisl. Viewing the facts in the light most
favorable to accused his discharging a rifle in her direction, was, under
the circumstences, en unlawfuI act (C.M. 138870~1920), from which malice
: may be implied. '

The. corpus delicti end the fact that accused killed deceased werea :
established by substant:.al endence independent of accused‘s own. testimony.'

: 5; The accused is 22 years oli, He was inducted into 't:he military

) service on 31 January 1942,

P 6. The court was legally constztuted.. No,errors injuriously'affectp
“ing the substantial rights of the accused were cormitted during the trial.

. The Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings and the sentence, Death or impriscne

ment for 1ife is mandatory upon conviction of violation of Article of

War 92, . Confinement in a penitentiary is authorized by Article of Wer 4%

‘ for the ‘offense of murder, recognized.as an offense of a ¢ivil nature ani

80 punishable by penitentiary confinement for more than one year by

- sections 452 and 454, title 18 of the Criminal Code of the United States,
The confirming euthority was authorized to commte the sentence of death
to dishonorable discharge, total forfeitures end confinement at hard lehot
’-'for life. ;

Juize rivocatee

. p_ 449'& ' . J‘udge Advocats .
MQ{VMW/ Judge Advocate.
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WAR DEPARTMENT
Branch Office of The Judge Advocate General
* with the ’
North Afr:.can Theater of Operations

AP0 531, Us. S. dimmye
4 June 1943. -

. Board q_f Reyi ow

a0 122

“UNITED STATES MEDITERRANEAN BASE SECTION
Ve Trial b5y GeCeMe, convened at Perre-
_gaux, Algeria, 27 April 1943 ,
“Dishonorable discharge, total forfeit="
‘ures and confinement at herd labor
for life.. United States Penitentiary,

Atlanta, Georgia, . deslgnated as place '
-of conf:.nement.. N

Private JOSEPH (NMI) VARNADO
. (34230423),. Company. &, mmth ‘
- Quartermaster Battallon
: (Service). : :

- - - 3

-

, HOLDE\TG by the BOARD OF REVIEW
Holmgren. Ide and Slmpson, Judge Advocates..

[

The record of trial in the case of the soldier named above has’

been examined end is held by the Board of Review to be legally sufficlleht
-$0 support. the sentence. Lo .

o Tudge Aavoclate.
N .Tudge Advocateo
) udge Advocate.-

NATO . 122 PR L m xnd.

"BranehAfoice:of 'I'he J‘udge Advocate General NATOUSA. A.'PO 53&, U.. S. eryo :

{

oy commamg General. m:rous:a, A.PO 531;. Ue S, Aruy. :
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NATO 122, 1st Ind."
-5 June 1943 (Cont..)

1, In the case of Private Joseph (NMI) Varnado (34230423),

' Company &, 244th Quartermaster Battalion (Service), attention is
"invited to the foregoing holding by the Board of Review that the
.record of trial is legally sufficient to support the sentence, which
holding ‘is hereby approved.. Under the provisions of Article of
War 50%,, you now have the authorlty to order the execution of the
sentence as commuted.

2. After publlcation of the general court-martlal order in the
case, six copies thereof should be forwarded to this office with the
. foregoing holding and this indorsement., For convenience of reference
and to facilitate attaching copies of the published order to the rec-
ord in this case, please place the file number of the record in
parenthesis at the end of the published order, as followss:

(NATO 122)

» . ADAM RICHMOND
: _ C o . Brigadier General, USA
\ S - - - ., hssistent Judge Advocate General

5

(Sentence as commted ordered exsouted. GCMWO 8, NATO, 5 Jun 1943)






Board of' Review

NATO 125

"UNITED STATES
Ve

Private GEOﬁGE L. WILSON .
(34269828),, 576th Quartermaster

Compeny (Railhead) and Private '

OSCAR F.. BATES (34012795), 181st
Quartermaster Company (Dep Sup)e

CONFIDENTIAL
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APO 534
. 31 May 1943

MEDITERRANEAN BASE SECTION

Triel by GeCeM., convened at Oren,

Algeria, 20 April 1943
As to eachs Dishonorable dise

" charge, totel forfeitures and

confinement at hard labor for
five (5) years, United States
Disciplinary Barracks, Fort
leavenworth,. Kansas, designated
as place of confinements

HEVIEW by the BOARD OF REVIEW

Holmgrexi, Ide and Simpson,, Judge Advocates,

1. The record of trial in the case of the soldiers above mentioned
has been examined by the Board of Reviewe.

2e Accused were tried upon the following Charge end Specificationt

CHARGE: Violation of the ‘93rd Article of War.

Speclfication: In that Private George L. Wilson, 576th Quartere
rester Company, (Bailhead) .. and Private Oscar F. Bates, =
181st Quartermaster Company, (Depe Supe.), acting jointly,
and in pursuence of a common intent, did, at Oram, Algeria,
on or about 18 March 1943, feloniously take, steal and carry
away suger, in the amount of thirty-one (31) one hundred
pound bags, value about one hundred fifty-five Dollars
($155.00), the property of the Tnited States.

They pleaded guilty to the Charge and its Specification, but - .
-Wilson's plea. was chenged by the court to one of not guilty. Each of
" the accused was found guilty of the Charge and its Specification..
. Evidence of one previous conviction in the case of Bates was introduced.
No evidence of previous conviction was introduced as to Wilson. Each.
‘of the accused was sentenced to dishonorable discharge,. forfeiture of

- cofeNTAL
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all pay and allowances due and to become due, and donflneme t at herd
labor for five (5) years.. The reviewing authority approved the sentence,
. designated the United States Disciplinary Barracks, Fort Leavenworth,
- Kensas, a8 the place of confinement and forwarded the record of trial
for action under Article of War 50}. : .

3. The erndence shows that on March 18, 1943, the accused were .

= assigned to the duty of transporting *Class One® supplies from QM

* Depot 160-Q=1-A (formerly 161-F)'to the *mile bern®, QM Depot 160-3-Ce

“On that date there were "one bundred pound bags of sugar at that - .
> depot™ (Q=1-4),: &1l of which were the property of the United States.

<"The valué of.the suger at Oren, Algeria, &t that time, as established -

“ by the" stipulated testimony of the Chief of Class One Supplies,, Q.M Section

‘;?MBS. ves, f}ve cents a pound (R. 10). . , g

buring the day of March lBth, Iilson had several drinks of wine, _

i some in the morning end soms in the afternoon. He *had three loads to
meke that night* and it was his duty to ride in the back of the truck
“(R.. 13) ‘and *to see that the amount of stuff got down there that was
supposed’to get . down' there! (Re. l_S)o ‘He was required to ride on top
of the: load or:in’ the- back with the Arabs (R. 13) who had been aszn@ed
to ro:rk ‘onithe. truck with Bates and Wilson  (Re. 1l)e .They went to work
aboutd. quérter:to eight ‘o' clock that evening (R. 12) and on the first
._-trip, fone.of the. Arabs' wented to’ buy Bsome sugar end Wilson asserted ‘
“he toldkhim #Hell, no® - (R. 13,14)e On that:trip; Wilson and Bates
_“drove the ‘loaded truck by the home of . Bates' 19girl rriend', where Bates~
~took a sack of sugar end a case of: milk into the house and returned
" with a bottle -of -wine which'the two- soldiers drank.. Bates' version of
:__.what then happened. as contained in hia sworn testimony, was that: e

- 'Ie drove from there to the mule barn " He had
charge of. the Arabs and - they unloaded the sugar. I
' was-sitting in.the truck during the time they wore i
unloading the- sugar off of the truck.. ‘In the mcane
.ﬁ__-ftime I hed two more. bottles of wine that was already -
in the truck. “After, unloading the sugar we came back .
to 161.F and got another load of ‘sugar, and during
‘the time we-were. drinking, and uhloaded it a$ the mule -
barn, ‘During that time we were unleading the sugar I -
‘remember that Wilson end these Arebs were arguing over
‘#ome suger and how much it was’ -going to be, the amunt
of it. :We'ceme om; batk there to: 161-F and thera I was -
drinking. T was drinking pretty heavy and he got up in -
‘the seal and he drdve the: trnck to ithe compaily after it .
was loaded. ' Heo drove the! truck ‘to ‘the . company ' erea and
during the time Wilaon gavé me -12,500 francs that he seid
was my pert of the sugar,. We’ drove’ to my company erca for.
lnnch“ It was 111304, around 11230 at night, end we always .
. " ate lunch some: places. I was asleep in the tmck. From -
rvtnere the next thing I remember,” we were passing the nule
b bam. Wilson was dnvingq. I was asleep after we pulled

o SRNENTAL
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-

out of. the company area tovard the mle barn uith the
third load of milk == two loads of sugar and one. load

of milk, We got to the mule barn, unloaded end came -
back from the mile barn to 161-F./:I don't know how "
_much sugar or how much it was.: It was around- twenty-f:.ve
- or thirty sacks, I would say,. that ‘was loaded on. ,That -
“was what- I.seen unloadeds A4pd we drove from there. e.nd ’"r«"ﬁ
* went past the mule barne..:I esked Wilscn !Whére,are yen
- going now?®' . He' eaid, 1We are going to ‘deliver the eugar.
I don't Xnow where the euga:c was deliverea and 80 oxn but I,

25 eWilson' was'driving the truck'eew I _waa"'sitting
on the eeat "* and the Arab -- I aon't lcnow whether it

him where to put ‘the ’eugar otf at - "was sitting up An
'- »the cab with us. There were three of ‘ug’ et that’ tim.
*The next’ I cen remember wes unloading in front of a . :
barn-like storage place or something like’ that.f Iilson ,
“drove back to ‘the mile: barn and from ther :
'back ‘to' my \eompany. (

: Bates also testiried that -1 didn't realize at, that “time the " -
serj.ousnees of the punishment and all in depriv.mg the Government et et
,'the property that I.did%. (R. 23) He said that in: operating -the 'truek i
© to make delivery of the thirty bega: of .sugar, Wilson‘was driv:mg very g.:f
3 well. that 'he was: not driving recklessly or at & fast. epeed'. (R, = .27)

The etipulated teetimony of ‘one or the A.rabs who participated 1n the s
purchase of the .sugar ‘from the accueed was in substance that on: the evening
" of March 18,1943, he and seven other ‘civilians were assigned’to ‘work op’ 5.
‘a- ‘truek' with'the accused; on. the first trip they. e’copped ata’ wome.n'se
‘house.where- Bates. 'dropped off* a hundred poynd bag of suger and & cese .
rof milk,"end brought back from ‘the house three bottles of wine;: they‘; "’
'“pmeeeded to the *mile bern" and while unloeding, the accused drank: tpe !
iwine, ‘and got quite drunk; Bates and Wilson then made & prepoeitioﬁ Yo7
‘'the. civiliane. offering to-give them thirty 100-pound sacks of: eugara foi
the ‘sum of 25000 francs which proposal was accepted; after meking three %
'trips.. they loaded the’.thirty sacks of sugar on the truck and drove to .
¥ pre-arranged epot where the eugar was unloaded; the accueed vere paid
.the 25000 france.. P RERE T 5,

iy

Ll Iileon ‘made ‘a’ voluntary etatement, after having been fairly apprised

E ;\;or his rights upder Article of War 24 (Re6), during the afternoon o v
" March 19, 1943 (Re5): some’ _twelve or fifteen hours after he had been-
“farrested (R. ,3.9,20). - The etatement reads: o et

e "I went on duty ‘at’ ebou'é 2000 hrs. ' From my camp
I went to 'A' 1ot end picked up seven. (7) Arabs, and
Cmet my driver who Waa Oscar Bates. I told him we had

5 .;CﬁmDENﬂ AL . | 0 08
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3 (three) loads to make, two (2) of suger and one (1)
- of milk, We then loaded 125wsacs of 100 1lbs. each,, of
‘suger on the truck, While loading truck the Arvab saide
Mo give you 25,000 frencs for 30 bags of sugar' . This .
 Arab was the foremen.. We then went to Bates' girl friend's
.house where we stopped for a few minutes. We then went -to
" the mule barn and unloadeds Then we returned to 161 F Dump
'B' lot, for enother load of suger. While loading the ..
second load, I discussed the Arab's offer with Bates end
*‘the Arab, end we decided to do it, and egreed on a 50=50 -
basis. We loaded approximetely 160 sacks of suger om second
" load epd took it to.the mule barn.. We then returned.for a .

‘1oad’of milk, While loading the milk the Arab payed me 2500_0_-}
france end I divided with Batea; 12500 eachs' The third loed: '
we had 210 cases of milk which we took to the mle berme We '
returned to 'B' 16t end'picked up 30 'sacks of suger end we. -

“delivered them o the place directed by the Arab.. 'After we:

" unloaded I.went to the mule baxrn and Bates took Arabs emd = -

~ left, I returned to my outfit about 0100 hrs.® (Ex.4) '

. Wilson elected to testify under cath, defense counsel having
ennounced to the court that *each of the accused desires to take .
- advantage of his right to offer evidence in extemuastion®s . (Re 11):
.. Wilson testified he had been drinking wine during the day of March 18,
1943,. and was feeling bad when he went on.duty that night '3 '.there"was o
plenty of vino there® end he got to drinking and g;ot drunk; he did not
know what he was doing and would not. have "done it'for enything if he
'had known what he was doing (Re 12,13,21). He admitted he had 12500 .
francs in his pocket when awakened the next morning and when asked what .
he thought when the money was found in his possession, said, "The only
thing I could think, sir, is that I done it. I was bound to. I know
. nobody would give me that much". (R. 12,14,16) He said he did mot . *
remember giving 12500 francs to Bates (R. 12,1}) and through extended -
cross-examinetion, maintained that he did not remember the transaction,
did not know what he was doing, or would not have "done it¥ if he had
known (R.. 12-21). He explained.giving the voluntary statement (Ex. 4)
_by saying,, "I didn't know what took place after I had teken the first-
load, but I knew what had to teke place == the way it had to go"e (Re 18)
At the conclusion of Wilson's testimony, the court directed that a

plea of not guilty be entered for him in consequence of the exculpatory
statemonte he had made (Re21)s - . . ' :

.. Bates made & writtenstatement which was introduced without objece
tion (Re 9y Exs B)s The statement readss .. - - '

LU I sterted on shift ebout 8100 P.M.. I hauled 2 loads
L et sugar and cne.Joad of milk, “The first loed was sugar .-

o - ' &and ‘@ case of milk, I drove to the home of Frances

003 ‘Fernandes at #10 Rue Des Esparges and dropped off a case

of milk and a sack of sugar. From y -
Mile aded oo . there we went to the

4 returned to 161F. There we -
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loaded amcdther load of -sugar and took it to the Imle
Bern.. We returned to 161F for a load of milke,. While
Arabs were loading milk I overheard Wilson and Arab
foreman arguing about amount of sugsar they were going
to deliver, When truck was loaded we went to ths
Company for lunch. After lunch we took Joed of nmilk
‘to Mule Barn. ' While Arabs were unloading milk Wilson
gave me 12500 francs. I asked him what it was for, he
said it was for the sugar. Then we returned %o 1l51F
and loaded 25 or 30 sacks of sugar. Wilacm &rowe this
load. When he drove by the Mule Barn and did not stop
I asked him where he was going, he said he wes going
to take the sugar Yo the Arab's house., We drove up a
very rough road and dropped the sugar in what looked
like a barn. Wilson then drove back tc mile barm and

{

got out, ‘I went beck to my Compenye® !

Bates testified under oath. His testimony was eenmistent with his
plea of guilty end with the written stetement he had made (Re 22-27)e

L4e The evidence, together with his plea of guilty, establishea
beyond a reasonable doubt, that Bates was guilty as charged, And also,,
the evidence shows that at the time alleged, Wilson, scting jointly with
Bates, committed larceny of the sugar in the amount and of the ownere
ship end value alleged. T~ ,A IR .

5e¢ The proof required to support a conviction of lerceny is laid
domn in Manuel for Courts-Martiel 1928 (perd’ 1498, Pe 173, MK 1928)
a8 followss LT o o

- -"(a)  The taking by the accused of the property
a8 alleged; (b) the cerrying eway by the accused of

. such property;; (¢) that sueh property belonged to a
certain other person named or described; (d) that

such property wes of the value alleged, or of some
value; and (e) the facts and circumstances of the
case indicating that the taking and carrying away
were with a fraudulent intent to deprive the omner
permenently of his property or interest in the goods
or of their value or a part of their value,*

- It is indisputably shown that the two accused took thirty one 100=-pound
sacks of sugar from QM Depot 160=Qel-d,, formerly known as 161F, on the
aight of March 18, 1943, and transported the sugar to a pre-arrsnged spot
indicated by one of the civilians who had engeged themselves to buy the -
- stolen property. - : : . ' ,

It affirmatively eppears that suger in 100 pound bags was stored at
D°P°t. Q-1-A (formerly 161-F), end that all of the suger was the property.

CONFIDENTIAL o010
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of the United States. Bates edmitted in his testimony that he knew he '

‘-',‘was depriving the Government of. the property when he and Wilson committed

the larceny. Even had there not been this direqt testimony that the suger

. was the property of Government, the evidence shows that it was teken

from a place of storage of Government property and from this circumstance

- alone, the court would have been justified in finding that the ownership

"'of the stolen sugar was in Thited States, as alleged. (Sec. 452 (13)

"Dige Ops JAG 1912-40). ;

( -Tﬁe value-of the ‘stolen sugar was fixed by the stipulated testimony

of a competent witness at $155.00, which wes the value alleged and the - -
“conclusion of the court that this value was fairly established is emply

supported by the undisputed fact that the accused sold thirty of the

- thirty one sacks of stolen suger for 25000 francs, or $500.00 in terms °

" ‘of the then prevailing rate of foreign exchenge. -

' That each of the accused entertained the fraudulent intent of
depriving the Government permenently of its property is a conclusion..

‘which the court most reasonably embraced.. This property was wrongfully

.‘(

appropriated by the accused for the very purpose of selling it end *proof
of & subsequent sale of stolen property goes to show intent-to steal®,:
fu. 11‘»9811’0 173,, M.C.Mﬂ— 1928) ) g s s P

" The statement made by Wilson might be considered a confession

‘- upon the unsupported basis of which he could not be legally convieted .

. (par. 114, pe 115, M.C.M. 1928), However, there is supporting testimony.
-establishing all the elements of the offense chargeds. The proof adduced

- goes even further them that required by law. In a case of alleged larceny

‘it is only necessary to introduce, in addition to the confession, evidence

that the property in question was missing wnder circumstances indicating

«-"that it was probably stolen", (par. 1ili, ps 115, LM.CeM.. 1928) . While .
10, one ,tegtified directly that the stolen sugsr was missing, Bates' "
,‘;t‘eg‘tir_nqnyam that he saw the sugar which wns leter delivered to the Arabs,
- loaded ‘at. "161-F*, & Quartermaster depot area wiere Government property

,:.;.‘,:va's"'st'di‘e.d."'\rroof that the property in quesi:
“supplied end'sll the circuretences indicate, :

L ‘ The iﬁbﬁriminat’ine,
: made by Wilson ere but weakly negatived ty his testf
S of.
" Dot have done it had he been sober,.
- enough to negotiate with the Arab he
strike a bargain with them;
.property in keeping with his duti ’ i i rinei

/20 the Ateb nelpecs be s po vles end then to return with his co-principal

v wes missing is thus

o ) ey evon compel, the
conclusion that' it was *probably stolen¥e Ar T et

‘ : A Aridt ket this proof was supplied
in:part by the testimony of Wilson's accomplice.is no objection to its

edmissibility (par. 1llhe, p. 117, M.C.M. 1928).

¢ admissions contained in the statement voluntarily
vony that 1~ was
drunk and did not-know what ke wes:doing.. He powhere dénied the conmission
the offense except Yo say he did not intend to stesl-the sugar and would
The testivony chows he was ssvar
\ lpers for a sale of the sugsy and to
%o complete three trips hauling Covernment

—

ernment storage area where 50 2acks of sugsr

DN
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he had bargained to sell were teken and loaded on the truck; to drive
slowly and carefully to the spot pre-arranged between himself and the

Arabs for the delivery of the stolen property and there to accomplish

its delivery; to collect the agreed price of 25000 frencs aund to give

one-half of the sum to Bates..

Wilson was present when the one sack of sugar was taken off the
truck he was supposed to guard end wes given by Bates to his "girl friend".
The evidence to support his guilt of larceny of this sack of sugar is
not in all deteils satisfactory but the want of adequate proof in respect
of so small a part of the total property stolen is immaterial and not
prejudicial to the substantial rights of this accused. His guilt of
larceny of the thirty sacks of sugar sold and delivered to the Arabs
is established beyond a reasonable doubt by the proof, which amply
supports the findings and sentence.

6. The failure of the proof to show clearly where the offense was
cormitted is not material here., Inferentially, the proof is supplied
in that each accused gave his Army Post Office Number as 700 (R, 11,22),
which Wear Department records show is Oran, Algeria, where the larceny
was alleged to have been committed and where the court might reasonably,
even necessarily, infer the accused were on duty at the time of the
commission of the offense. Dut the irregularity, if so considered, in
failing to prove directly the place of the wrongful teking, is not here
material (sec. 428 (12) Dig. Ope. JAG 1912-1940).

Te The court was legally constituted. No errors injuriously
affecting the substantiel rights of the accused were committed during
the trials, In the opinion of the Board of Review, the record of trial
is legally sufficient to support the findings and sentence,

» Judge Advocate.

@4(; . 3’ ¢+ Judge Advocate.
/@Ww Judge Advocates

v
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UNITED STATES . ATLANTIC BASE SECTICN

‘Trial by GeCeMs. convened .at
Casablenca,. French Morocco,,

1 April 1943,  Dishonorable
discharge, total forfeitures

and confinement et hard labor
for ten (10) yeara, ‘United .. .
States Disciplinary:Barracks,
Fort Leavenworth, Kansas,.
designated as place of con.fine- B
ment . .

v Ve -
* Privaté HARRELL D.. BROWN

. (36165530),, 608th Ordnance
"V,Compeny (AM).

)
Wl M NN Nl N N NN NN

REVIE'I by the BOAHD OF REVIEW

Holmgren. Ide and Simpson, Judge Advocates

- omab

- le The record of trial in the case of the soldler named above
has been examined by the Board of Review,

i .2+ The accused was tried upon the following charges and speciflca-
‘tionss- g :

CHAHGE I: Violation of the 62|.th Artlcle of Iar. ,

Speciﬂcation 1: -In that Private Harrell D. Brown 608th Ordnance
Company (Ammnition) did, at Ammmition Depot Number I, Ain
_Harrouda,Jrench’ Morocco, on or about March 26, 1943, strike
Iieutenant Stenley .E.. Southern, Jr. 608th Ordnence Company
(Anmnition). his euperior officer, who was then in execution.
of his otfiee. o f -

Specification 2} ‘In. that Private Harrell De Brown 608th Ord.nance '

. Company (Ammmniticn) did, at Ammmnition Depot Number 1,

* Ain Harrouda,. French Morocco, on or about March 26, 1943,
offer violence against lieutenant Stanley E. Southern,, Jre

" 608th’ Ordnence Company (Ammunition), his superior officer, -
who was then in the-execution of his office, in that he,,
the said Private Harrell D« Brown, did attempt to strike the
_Asaid Lieutenant Stanley E.. Southern, Jre
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CHARGE II: Violation of the 65th Article of War..

Specificationx In thet Private Harrell D. Brown 608th Ordnence )
Compeny (Ammmnition) did,. at Ammnition Depot Number 1, -

_4in Harrouda, French Morocco, on or about March 26, 1943,
attempt to strike Sergeent Arthur Buchanan 608th Ordnence .
Company (Ammnition), a noncommissioned officer in the face
with his fist, while said Sergeant Arthur Buchanan ‘was in v
the execution of his otﬁ.ce. e BN

" He. pleaded guilty to, and was found guilty of tho cha.rges and
specifications. The prosecution introduced evidence of three previous
.convictidns; the first and second, by -special court-martial, for absence
- without leave in violation of Article of War 61, end the third, by swumery
court-martial, for refusing to obey an order of a noncommissioned officer

in violation of Article of War 96.. He was: sentenced -to dishonorsble
discharge,. total forfeitures and confinement at hard lebor for twenty
.yearse. The reviewing authority approved the sentence but remitted ten .
years of the confinement, designated the United States Diseciplinary
Barracks,fort Leavenworth, Kansas, as the place of confinement, ang "
,' for'arded the record pursuent to the prov:.sions of Article of War 50}

3¢ It 15 shown by the testmony -of . Secend I.ieutenant Stanley E.
«Southern. Jr., 608th Ordnance Company (Ammunition). that at noon on -
the date alleged, while" proceedmg towards: the officers' mess, he was '
accosted by the accused, who, without saluting, said,. *sir, can I = =
‘ speak to you?* Witness replied, *Private Browmn, don't you salute officers?'.
“Accused ignored the question and continued by saying *This morning you
told me ..." At this point the Lieutenent stopped end asked again, *Brown, .
don't -you salute officers?' Again the accused disregarded the question’
_&and.said,, *This morning you told me wee® With this, the witness started .
. Yo walk eway,. The accused got in front of him and with one hend grabbed
" the Lieutenent's jacket. The latter put up his hahds to push the accused
. eside end at the sams time called- %o enlisted persomnel standing neerby -
"in 'the mess line that they had better *get Brown away- from here before
e gets himself into trouble.! (B..7,8,11,12,13) . %At this point Brown,
.rith his other hand,, swung at me. 'His arm went &round my neck and hit :
me- in back of the necke Brown end I were struggling,’ I was still holde
'ing him eway from me and Brown hed me in a sort of headlocks" (R.8)
-Sergeant Arthur Buchanen, of the seme orgenization, rushed over and
pulled the accused away, The accused resisted the sergeant and tried

to hit him,  The latter struck back and Imocked the accus
ed to- the
'sronnd (R- ov9o1’40=16018t2h)0-

'Sergeant Buchanen' 8 testimny ahmrs that .he wes nearby vhen he
ol hirivate Brown and. Lieutepant Southern in'a struggle®s It lopked -
ru b dugh the accused "was going to throw him on the ground". . Witness.®

she forvard and said,, 'Breal: it u:p'., Thia was repeated but Brown

"24;oo§£;c¢a
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held on, Witness thereupon grabbed the accused by his shoulder and
pulled him away from the Lieutenant.. The accused then turned upon
the witness, grebbed him on the collar and with the other hand swung
end hit him across the shoulder (R. 20,23,24,25).

'I'he incident was also w1tnessed by Captain William A Snellgrove. Jres’
608+th Ordnance Compeany (Amummtlon),, who saw the accused with his arm
around Lieutenant Southern's neck. The latter eppeared’ to be pushing
him away. ‘He next saw Sergeant Buchanen and the accused* Bromm was.
on the ground end Sergea.nt Buchanen was helping him to arise (Re 26,27)e

It was brought out in the cross-exammatzon of Lleutenant Southern‘
that, on the morning of that day, witness had ordered the accused to ’
perform a certain duty on a conveyor line, The accused started to. . .
-argue end it was only after he had been ordered & second time that he ‘
. obeyed (Re. 9)e -

' h. The accused, upon being advised of his rights, chose to make
en unsworn statement, He stated that in the morning he had been working
on the conveyor line and Lieutenent Southern came up to him.and said
""I went you to get your thumb out of your ass and get down to the belt
‘line with the rest of the fellows', He meant to say something to him
about an officer cussing & man and at lunch time stopped the lLieutenant
and said,, "Lieutenant, I would like to speak to you"., He said, "Don't
" you salute officers?®, and *I couldn't exactly give him a salute because
I hed lost my respect for him,, 20°I couldn't give him that salute.  So
at that time he tried to walk:away from me end I tried to stop him,. and
put my hanas on, him, 80 he grabbed me at that time. I put.my hands on
.him and g0, I thought he was going to hit me, eand so I grabbed | ‘him oo
somawdy grabbe& zne on the shoulder end turned me around. and hit me -
en the jaw*. ‘(R 28329)

5. The evidehce supports the cha.rges and the speclﬁaatlons there-
undqr,. The specifications of Charge I set forth two distinct offences, ,
under that article, striking end offering violence against the Lieutenants
The circumstances warranted this pleadinge. The actions of {the accused
- 4in accosting end blacking the. way of. the Lieutenant, grabbing the latter's
jacket. and otherwise displaying an intent to exert physical force
e@nstitnte en act of: offering violenece within the meaning of that article
% (2o, 11928, pege 11;8).. The evidence shows an intent to infliet physical
'rlclonce on the officer: end en attempt to carry it out (Dige Ope JAG
191247, Bece 422 (1) )e There is also evidence that the accused struck
ihe I.ieutenant.. ' g
. - AS t6 the specification of Charge II, the evidence is sufficient

to show .$hat the accused attempted to hit the sergeant as alleged, it
being: Mrable that he missed his face end hit him over the shoulder.
The findihgs of guilty are warrented. . .

241008 ~°
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6. For the reasons stated, the Board of Review holds the record
of trial legally sufficient to support the findings and sentence..

' Judge Advocatee

02 Y , Judge Advocate.
M”W";\Judge Advocate,

241008



CCDINTIAL o

WAR CEPARTLENT
Branch Office of The Judge Advocate General
. with the
North African Theater of Operations

APO 534, Ue Se Amy,
13 September 1943 .

Board of Review
NATO 154

UNITED STATES EASTERN BASE SECTION

Trial by G.C.Ms, convened at
Constantine, Algeria, 22 April
1943, Dishonorable discharge

and confinement for three years,
United States Disciplinary
Barracks Number 1, Cran, Algeria,

Ve

Private First Class THOMAS E.
_ARMSTRONG (34305096), Campany L,
L6th Quartermaster Regiment,

R W N e Tl W P,

HOLDING by the BOARD OF REVIEW

. Holmgren, Ide and Simpson, Judge Advocatese

The record of trial in the case of the soldier named above, having
been examined in the Branch Office of The Judge Advocate Generel with the
North African Theater of Operations and there found legelly insufficient
to support the findings and sentence, in part, has been examined by the
Board of Review, The Board of Review holds the record of triel legally
sufficient-to support the findings of guilty of Charge II and its Spscifica-
tion and of the Specification, Charge I, in violation of Article of War
96, and legally sufficient to support the sentence. :

» Judge Advocate,

' (0- % . 9' H. Judge Ldvgcate.
: M #""Mudge Advocate.

Branch Office, JAG, NATOUSA. Board of Review. 13 September 1943
TOt' The Assistant Judge Advocate Ceneral, NATOUSA.

For his information.

Colonel, J AGD

O b wid57063
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12 September 1943

NATO 154 .

Y EMORANDUM s

SUBJECT: Record of trial in the case of Private First
Class: Thomas E. Armstrong (34305096), Company
L, 46th Quartermaster Regiment. - .

e Acc':usod was found guilty of being drunk and disorderly in
violation of Article of War 96 (Charge II, Specification 1), and guilty
also of the rollowinngharge and Specifications:

CHEARGE ‘Ix: Violation of the 93rd Article of _lar.

:Specifications " In that Thomas E. Armstrong, Private 1lst claass,
Compeny L, 46th Quartermaster Regiment, having taken an ocath
in the course of a duly ordered investigation then end there
conducted by Lt. Col. I, L. Peterson, I.GeD., an officer

- suthorized to adminster oaths and take testimony thereunder,
that he, the said Pvt lcl Thomas E. Armstrong, would testify
truly, did, at Fhillipville, Algeria, on or ebout the 29th

. day of March 1943, willfully, corruptly, and contrary to '
such oath, testify in substancs that he wes struck and

"kicked by American Militery Policemen at Phillipville,
&lgeria, on the 27th of March 1943 at about 8:30 PM.,.
which testimony was a material matter and which he, did

] not then believe to be tme. ' _

o " The offense or perjury under Article of War 93, is governsd by
t!u ccnmon law derinition of that crime, 4s such it is

*the willrul and cormpt giving, upon a lawful oath,

.or intzqy form allowed by law to be substituted for

an ocath, ‘in & judicial proceeding or course of .

j_u_a_t_i:. :._o of false testimony material to the issue.

or matter of inquiry® (underscoring supplied). (MCHM,

1928, pers 1), '
-
Since Ehe nbove Bpecification does not allege that the testimony was:
given in a iudicial procesding or course of justice® it fails to set
101‘:11 the offense of perjury under that Article of War (Dig. Op. JAG,

L 1912-40, sec. 451 (52)1 Mo, 1928, per, 1h91).

It is noted however that the . oath was alle
gedly administered by an
officer of the Inspector General's Department in the course of a duly

‘ordered investigetion of. tho
- milftery policenen. f“_"‘s soncerning the elleged acts of the

CONTSTTAL 267063
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Saction 125, of the Criminal Code (35 Stat. 1111; 18 Ues Se Co 4.
231) provides:

*Whoever, having taken an ocath before a competent tribunal,
officer, or person, in any case in which a law of the
United States authorizes an ocath to be administered, that
he will testify, declare, depose, or certify truly, or
that any written testimony, declaration, deposition, or
certificate by him subscrlbed, is true, shall willf‘ully
and contrary to such oath state or subscribe any material
matter which he does not believe to be true, is guilty of
perjury, and shall be fined not more than $2,000 and
imprisoned not more than five years.®

This statute is thus epplicable if the ocath 1s permitted or required
by some law of the United States and is administered by some tribunal,
officer, or person guthorized by law of the United States to administer
oaths in respect of the particular matters to which it relates.

Apposite therefore are the provisions of the statute governing
oaths to 'itnesses that

'Any officer or clerk of any of the departments lawfully
detailed to investigate frauds on; or attempts to

defreud, the Govermment, or any irregularity or misconduct
~of any officer or agent of the United States, and any '
.officer of the Army, Navy, Marine Corps or Coast Guerd,
detailed to conduct an investigation, and the recorder, and
if there be none the presiding officer, of any militery,
naval, or Coast Guard board appointed for such purpose,
shall have euthority to administer an oath to any witness
attending to testify or depose in the course of such
investigation® (Re. S, 183; 5 Us Se C. 4 93)0

Since the ocath in the instent case was thus authorizedly administered
in the course of an investigation by a duly detailed officer of the
Army, the false testimony constitutes perjury within the pmurview of the
above quoted section of the penal code. 4s such, it is embraced in those
crimes, not capital and not made punishable by another Article of War,
which are dencunced by .Article of War 96 (Dig. Op. JAG, 1912-40, sec. 451
(52); MoM, 1928, par. 152). The fact that the specification is laid
t(uzn;e:.)' Article of lar 93 is immaterial (Dig. Ope. JAG, 1912-I+O. sec. 394

3¢ The evidence, adequately summarized in the review of the Staff
Judge Advocate, fully supports the allegations of the specification. The
. alleged false testimony was given on the first day of the investigation
and on the following day when confronted with questions denoting that
the investigating officer had superior knowledge of the true facts, accused
simitted its falsity and gave a correct version of the incident (R, 22),

CONFIBGNTIAL 26706
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.Thero can be no doubt that his initiel teStimony was a deliberate lie,
designed for a corrupt and reprehensible purpose.

The only remaining question for consideration is whether his re-
traction of the false testimony had the effect, as is seemingly indicated
by certain views, of exculpating him from the charge. For it has thus
" been held that perjury cennot be predicated upon false statements corrected
before sutmission of the case in which they were made, for the reason that

*A judicial investigation or trial has for its sole
object the ascertaimment of the truth that justice may
be done, It holds out every inducement to a witness
to tell the truth by inflicting severe penalties upon
those who do not, This inducement would be destroyed

~ if a witness could not correct a false statement except
by running the risk of being indicted and convicted
for perjury" (Peo. v. Gillette, 126 App. Div. 665,673
111 N.Y.Se 133 (cited in 48 C.J, 828) ), .

This rule was evidently embodied in the holding inm Cl 220746 (1942)
(Bull. JAG, Jamary-June 1942, sec. 451 (53) ), that

'a witness who before the end of theutria'.l corrects his
earlier and false testimony purges himself of his false
testimony and cannot be convicted of perjury®.

- Similarly, in a: case under Article of War 95, where accused in his. original
--answer failed to reveal certain information, it was held that the record
was insufficient to support the findings for the reason that,

*As in the case of perjury, correction of a false state- -
ment before the interview during which it is made is
completed ‘purges! the falsity and brecludes prosecution
for it* (Cm 231119 (19h3)_; Bull. JAG, April 1943, sec.
453 (18) ). .

Then, in another prosecution under Article of War 95, the record of trial

- wag held legally sufficient upon facts where, in an interview, accused '
who had at first denied h_e bad initialed and transmitted certain messages
later admitted that he had dons so with the explanation that his conduct
¥as moant to be & joks. It was held that the o :

*false statement was made willfully and with intent to
-deceive, The accuged did break down under c¢crosse-
-Questioning and admit the truth, but this does not

condone or purge the offense® (CN 2 1 . .
T4, Yay 1503, seo. 45y (169 ) DHkS (1943); Bl

,’The digest of that case thereupon states

CONFIDGNTIAL 267063
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*This case i3 to be distinguished from CM 231119 (1943)
(2 Bull. JAG 143, April 19/43) where the .allegedly false
answer was caused by a reesonable misunderstanding of

the question and was corrected when the exact purport
of-the question was understoocd®, -, : R

(101)

The apparent conflict indicated by thée aforementioned holdings may
be expleined by the presence of the issue whether the gllegedly false
statement was made innocently and without @ willful intent to deceive,
Since the crime of perjury requires a willful and corrupt intent, the
resultent issue is susceptible to a showing by facts and circumstances
that the false statement was due to an honest mistake, misunderstanding,
inccmpletensss, or, by the weight of suthority, absolvatory recklessness
(48 CuJ. 830)s . Such issues may properly became questions.of fact for a
jurye Thus; in the exercise of the right to weigh evidence, the holding
in M 231119, supra, is appropriately founded upon a determination that accused
had misunderstood the question upon which the allegedly.false statement -
wag based.  But it seems that such consideration can be properly enter=-
tained only when some substantial basis exists for the submission of the
issue, for there is significant authority for the view that where false
naterial testimony has been knowingly given, it is not error for a court
even to refuse to charge the jury that a bona fide but incompleted attempt
to correct false testimony may show absence of eriminel intent (Seymour v,
U, S¢ (CoCok. Nebr.) 77 F, 24 577)e

Whatever the explanation that may be given for any holding to the
contrary, it mist be laid down as a recognized principle, consistently
with a. decision of the United States Supreme Court (U.S. v. Norris, 300 .
UeSe 564, 81 L.Ed. 808), that the crime of perjury is complete when a
deliberate material false statement is made and that nothing thereafter
done can alter the situation. In that case, which involved a prosecution
for perjury allegedly cammitted before a Senate subccumittes, the defend-
ant at first denied that he had received financial support in-his campaign
for senator and on the next day, before the conclusion of the hearing,
admitted having received such money. It was held'by the Court that the
telling under oath of the deliberate lie constituted ths crime of perjury
and that it was therefore proper for the trial judge properly to refuse.
defendant's requested charge that he could not be found guilty of perjury
if, whils the hearing was still in progress, hs corrected statements
that may have been incorrect or even intentionally false (U.S. v. Norris,
supra). The pronouncement is aptly made therein that the ocath that is
administersd to a witness calls upon him to disclose the truth in the
first instance and not to put the court and parties to disadvantage, .
hindrance, and delay of ultimately extracting the truth by cross-exesmination,
by oxgraneous investigations, or other collateral means: (U.S. v. Norris,

.. . The foi-egéing princ:ipieslxm_st.\ be regarded as controlling in the
_Mcqe. where the initielly given false statement was so obviously

S —
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- deliberate, willful and corrupt &s to foreclose any consideration of
accused's subsequeni retraction. The conclusion is campelling that he
cannot escape the consequences of that false statement. ’

, For the foregoing reasons, the Board of Review is of the opinion
that the record of trial is legally sufficient to support the sentence.

e ) dge | Advocate.
- /§ : 91 -, Judge Advocate.
P SO, M Judge Advocate.

' CONFIDENTIAL
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WAR DEPIRTLENT
Brench Office of The Judge hdvocate General
. with the
North African Theater of Operations

APO 534, Use Se Arryy,
7 June 1943,

NATO 155

UNITED STATES"

’

EASTFRY BASE SECTION

Trial by G.Celle, convened at
Constentine, Algeria, 20 April
1943. Confinement &t hard lebor
for three (3) months, forfeiture
of $25400 for three (3) months
and reduction to the grade of
privates

v._ “

Technicien Fourth Grade »
-JAXE (NMIT) EBARB (34231893),
Corpeny A, 713th Railwey
‘Operation Battalione

R A N e A A WL Nl g

_ OPIIVION by the BOARD OF REVIEW
Holrgren, Ide and Simpson, Judge Advocates.

The record of trial in the case. of the soldier named ebove has been
. exemined in the Branch Office of The Judge Advocate Generel, in the
‘North African Theatre of Operations, and there found legally ine-
sufficient to support the findings and sentence,. ‘The record has now
. been examined by the Board of Review, end the Board submits this, its
opinion, to the Assistant Judge Advocate General,

1, The accused was tried upon the following Cherge and Specificas
tionss .

CHARGE s Vioiétion of .the 93rd Article of War.

Specificathn 1s In that T/4 Jeke Ebvarb (1) ASN 34231893,
Corpany &, 713th Ry. Opne. Ene, did at Setif, French,
.Algeria, on or about March 15, 1943, with intert to do
him bodily herm, com:it en assault upon Ser;eent Delbert
A, Smith, ASN 37115485, Compeny "C", 713th Ry. Opn. Ine,
by shooting at him with a dangerous weapon, to wit, a

. rifle..

o)
';p Specification 23 (Finding of not 'guilty.)
7] . L
Y
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He pleeded not guilty to both Specifications end the dha?ge and
was found, of Specificetion 1, guilty, exoept of the viorcés "with intent
to do him bodily herm, cormit en essault upon Sergeent Delber? A.'Smith,
ASN 37115485, Compery C, 715th Ry. Opne En., by shooting et him with a
dangerous weepon, to wit, a rifle* and substituting therefor the words
sthrough carelessness, discherge a service rifle in his corpany area®;
of the excepted words, not guilty and of the substituted words guilty.
He was found not guilty of Specificetion 2, and guilty of violation of
Article of War 96, _

He was sentenced to confinement at hard lebor for three months
and forfeiture of "$25.00 of his pey for three months* and to be re-
duced to the grade of privete. .The reviewing authority epproved the
sentence, directed its execution and desigreted the Eastern Base Section
Stockade as the place of confinenent.. The senterce was published in
General Court-liartial Order No. 3, Feadquarters, Eastern Base Section,
tay 11, 1943.

2. The only question requiring considerestion is the legel
"sufficiency of the record of triel to support the findings of guilty.
A courte-rartial ray meke findings with exceptions and substitutions
vhere they concern figures, dates, amounts, or other details f"provicded
-that such action does not change the neture or identity of any offense
charged®, or where the evidence fails to prove the comrission of the
offense charged but proves the cormission of & lesser offense included
within it (nQf, 1928, par. 78¢)e In the latter situation a finding,
by exceptions and substitutions, is only authorized where all the
elements in the offense, of which the accused is found guilty, are
included in the offense cherged. Any foreign elerent renders it a
. separate and distinct offense (CM 144811 (1921); Dig. Op. JAG, 1912«

1940, sec. 452 (16); 182393 (1928) ).

3+ The exceptions end substitutions mede by the court in the

_present case do not relate merely to deteils, They o to the sub-
stence end chenge the identity of the offense. The gravamen of the
offense charged is.en &ssault upon a certein individual with a dangerous
weapon accorpanied by en intent to do him bodily harm, whereas the sub=
stitution charges the accused with the careless discherge of a service
rifle in his corpeny erea., It is obvious that this action introduced
elements not necessarily included in the offense cherged., "Thet a
court may not legelly find en eccused guilty of an offense with which
he has not been charged in the erraignment and which does not corprise
& lesser included offense therein, is deemed too elenentary a question
.of law to require discussion® (CM 211377, Short)e Consistently with
these principles, the Board is of the opinion that, in the instant

case, & fatel varience exists between the findings and the offense as
charged.,. : :

L4e It is noted that the court sentenced the accused "to forfeit
$25.00 ?f his pay fo? three nonths" and thet the Staff ‘Judge Adivocate,
in stating the terms of the sentence in his review, adds the words

CCNTzINTIAL
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*per ronth". 4 forfeiture, ec inposed Ly this sentence, is construed
to neen e forfeiture of twenty-five dollars ($25.00) only. Pay cexnct
be forfeited by impliceation, For imstence, a sentence to be confined
for two nontie "end to forfeit $2/,,00 of his p 7 for a like period®
way not, therefore, be interpreted"to ferfeit ylL,.OO of the pay of
accused per mont: for two rionths, or a totzl of $28.00" (Digc. Op. J’AG,

19121940, sec. 402 (9) ).

56 The court was legally conut tuted end had jurisdéiction of
the percon end offense- involved.

bo Tor reasons steted the Boerd of Review is of thie opinion that
the reccrd of trial is legelly insufficient to support the findirgs and
the sentence.

s Judge Advocate.

s Judge Aavocate.

/2 o~~cr o MW Judgce Aavocate.

)
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5iTO 155 1st Ind.
Branch Office of The Judge Advocate General ITOUSA, APO 534, .Ue Se Army,
26 July 1943. -

T0s Cormending General, NATOUSA, 4PO 534, Us Se Army.

1, Herewith trazsmitted to you are the record of trial and the
opinion of the Boerd of Review ‘based upon its exeminetion thereof,
in the case of Technician Fourth Grade Jake (IMI) Eberb (34231893),
- Compeny &, 713th Railway Operation Battalion, who was tried by General
Court-artial convened at Constentine, Algeria, 20 April 1943. He
was charged with assault with intent to do bodily herm with a dangerous
‘weapon, in violstion ‘of Article‘of Wer 93, end by exceptions and sube-
stitutions was found guilty of the cereless discharge of a service rifle,
in violation of 4rticle of Ver 96, He was sentenced to confinement at
hard labor for three months and forfeiture of "$25.00 of his pey for
three months"s The reviewing authority approved the sentence, directed
its execution end designeted the Eastern Base Section Stockade as the
place of confinement. The sentence was published in General Courte
llartial Order 3, Headquarters, Eastern Base Section, 11 May 1943

2« The offense of which the court found the sccused guilty 11:1-
volves elements not included in the offense with which he was charged
and hence a fatal variance exists between the findings and the Chearge.

3« The record of trial, after preliminary examination in this
office, was re-exemined by the Board of Review &s provided by Article
of War 50%. The Board of Review is of the opirion that the record of
trial is not legally sufficient to support the findings and the sentencees-
I concur in the opinion of the Board of Review end, for the reasons stated
therein, recommend that the findings and sentence be disepproved and

that all rlrhts, privileges &nd property of which he hes been deprlved
by virtue of said sertence, be restored.

.. L. I enclose herewith a form of action designed to carry this
recormenuatlon into effeet 3hould it meet with your epprovel,

HUEERT D, .HOOVER

. Colonel, JehoeGeDe ‘
Assistent Judge Advocate General

3 Inclosufeé -

'I_ncl. l - Record of Trisal

.Incls 2 - Opinion of Board of Review
Incl, 3 = Forn of Action

(Pindings and sentence vacated. GCMD 18, NATO,' 29 Jul 1943)

i
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BrathfﬁcoofﬁmJudgeLdvoca’oeGmenl
“with the ¢
Northlﬁiommeatarofopeuﬁm

Board of Review | ‘ AP0 53L, U, Se Army,

g RITED 8 TATES: . .5l S x:cnmm AFRICAN AIR FORCES
PR f .‘_;;~»-'1‘rialbyﬂ.c.!4., convened at la .
-0+ - Senla Alrbase, Algeria, 30 April 19h3.
;4.5 7 Dishonorable discharge (suspended),
© ) total forgfeitures and confinement for
el one (1) " Msoiplinary Training .
.1, «Conter lumbers o E

£ 7 "The ‘record of trial 5.n the oaso of the ooldier md abm hning' -
-i:.‘boenmdinﬂmwmﬁeootmemmau with-
.. the North Africen Thester of Operations and there found 10%._
- -sufficient to support: the findings ‘tnd sentence, in part, bas e
bythe&m'dofnmmr. mmuw«mmx@em

8/ Samucl 'r. Bolmm____, J‘udas Advocxta.:_
' s/ o. z. Ide - Judgu Aamt-.i{
s/ msaqem — Judgc mvooate.

. CONFIDENTIAL -
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SUBJECTs Necord of trial in the case of Private William
U, Baler (16095270), Compamy "C", 5615t Signal
A7 Dattalion, la Senia Aircrome, Algerise '

, 1. Tt was charged that accused, being on guard and posted as
sentinel, was found drmm's on hic post on or about 22 February 1943,

Under an Additional Charge and Specification, it was alleged that
accused, having been placed in arrest in his quarters on or about 23
February 1943, ¢id on or about 2 April 1943, break his arrest before
he was set af liberty by proper authority. _

The record of trial has been examined in the Dranch Office of
The Judge Advocate General and there found legally sufficient to
support the findings of guilty which were made by the court in respect
to the charpe of having been found drunk on post, but legally insufficient
to support the findings of guilty mads by the court in respect to the :
offense of breach of arrest. The record of ¢rial was found legally suffi-
clent to support the sentence. .

The record of trial baving thus been found legally insufficient to
gupport the findings in part, has now been examined by the Board of
Review, and the Board is of the opinion that the record of trial is
lepally sufficient to support both the findings end the sentence,

2, As respects the offense of breach of arrcst, laid under the

Additional Charge end its Specification, the evidence shows that on

22 February 1913, when the officer of the day, accompanied by the
serpeant of the guard (R, 5), came to the arca where accused had been
posted as a sentinel, he found him drunk and placed him under axrests
He then took accused to the guard house for questioning, turned him over
to the first serpeant and gave orders "that the man was under arrest and
- court martial charges be filed” (R. 2,25)s Accused, who testified wmder

oath, said after the officer of the dgy approached hie post and sald,
"you're drunk", accused was sent to base headquarters, and there "they
took my name, serial mmber and post and t0ld me'I was confined to camp
area under arrest” (R. 21). He was also told that he was "confined to
quarters” (R. 23). He adnltted in a volmtary statement that he kuew
that he had been placed under arrest and was not supposed to leave but

that "he went into towmn to get s )
arink"  (R.12)s get some more wine or samething more to

The first sergeant of accused's campany told him the next morning
he was confined to the corpany area, tut did not tell him of his arrest
in quarterse The sergeant also testified that accused was not in

.2. '
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Aarrest in quarters tut wes confined to the campany area, He never saw
a written order signed by the comp commander stating accused was
placed in arrest in quarters (R. 13). After a week, accused asked ika
sergeant for a pacs and was told he was still confined in the area

(Re 14)e On Uarch 2nd or 3rd, the first sergeant looked for accused
and could not f£ind hin, A search showed he was absent without leave
end be dld not return until the next morning (Re 15)e

. 3¢ The evidence thus shows that at the place and timec alleged,
accused having been found drunk on post and placed in arrest in
quarters by the officer of the day, btreached that arrest by leaving
his quarters and the company area before he was set at liberty by
proper authority. This sufficiently proves the offense of breach of
arrest, viclative of Article of Var 69 (par. 139, LI, 1928).

" ke Any camissioned officer has the power {0 order & soltier into
arrest whenever in his Judgment, restraint is necessary. The power of
arrest and confinement has its scwyee and authority, not only in the
Hanual for Cov (per. 20, 1CH, 1928) and in the Articles of
Ver (Articles of War 71, 72), but also in lonz standing customs of the
mlitary service (pare 427 (1), Dige Ope JAG, 1912-10). The arrcst
may be effected sither oral or written orders or carmmicatlons
(pare 20, 1, 1928),

If the arrest 1s made under the provisions of Article of War 69,
that 18, by an officer in whose Judgment restraint of en enlisctec man -
is necessary, the soldier arrested shall be restrioted to his barracks,

rs or tent, unless such limits be enlarged by praper suthority
o 21, LCU, 1928; Article of Var 69)e

5« In this csse, the officer of the day found accused; a sentinel,
drunk on bis post and cdeeming i:mediate restraint necessary, verbally
ordered him wnder arrest. The testimony of the officer of the day,
that he ordered accused placed in. arrest, is wnoquivocal and is nowhere
contradicted, The adriissions of accused himself show that he knew he
had been ordered in arroste This arrest operated to restrict him to
his barracks, quarters or tent, there boing no evidence that the limits
of his arrest had been erlarged by proper authority, The testimony of
the first sergesmt, that accused wns not errested but omly confirsd to
bis campany area, is incampetent, being the sergeant's interpretation
‘of the 1aw and his canclusion respecting facts of which he had ng
drect knowledge, it affirmatively appearing that he was not present
- when the officer of the day plared accused under arrest, A clear case
of breach of arrest was established and the court was fully Justified

in mkingﬁnd.tngn of guilty accordinglye..

(209)

S/  Sumel T. Holmcren , Judge livocates

5/ 0.2 Ide ___, Judge Aivocate,
S/  Gordon Simpeon ____, Judge Advocates

CONRBENTIAL







- . Rt
CO\\& ir./i_h\lu L
WAR DEPLRTLENT
Brarch Of"lce of The Judge Advocate Genergl
’ - With the --
Nortli_African_Theater_ of Operations

[

(1m)

APO 5°L, Ue S. Arr;‘/,
» T - 30 June 1943.
Board of Review,

NATO 183 -
UNITED STATES VEDITERRANFAN BASE SECTION

Trial by GeCol., conxféned £t Orzn,
Algeria, 18 YVey 101;’-?
Dlsrﬂssal.

v:’»:'. '. B )

First I.ieutenant GALLIE MDORE,. .
-, CMP (0321914761); L2lith Escort:
Guard Sompeny, USS-Boringen.

f A .

T A e - - - o --—.—------

HOID]I*G of” the BOARD OF REVIEW )

Holm;ren. Ide and SJ."1p.,on. Judre A:’ivocates.

RO T 7 e et o i o B o 0 e e —

‘—‘"'.'1; The Board oi‘ Review has exanined the record of trlal in uhe
, ‘case of: the. of ficer named ebove and subriie this, its opinion, to the
ABSiSt&nt J'udge Advocate General, ITorth A‘frlcon Theater of Operztions.

2.
tionsx '

‘I‘he' accusedf va'= trled on tlie following Cxe;ge o.nd Specilfica=-

Specification 1: In. thet Flr t Lieutenant: GALLIE B’OORE, C‘:P.,

R "(79th Escort ‘Guard: Co spairy United Stetes Ship BORLGEN,
©‘wasy at Oran,. Algeria, on or abcut 11 Iay 1942, in a
public place, to-wit, & public gtreet, Rue Alsace-lorraine
-and Rue, La.ron:l.ere, drmﬁ' erid Ciserderly vhile in uniform.

SPe‘c‘i’ﬁcc.tion 2¢ UIh that' FJ.I‘ ‘Lieutenent GALLIE IOCRE, C'P,
379tk Esicort Cuard Coiparyy, United Stetes Ship ZORLIGHT,
aid et 2h11tery Police He aoquarterg, ‘Oran,. Algerlaﬁ n, or
_kabout 1T Mey 1943, wrongfully beheve himzelf in'a 31 a5 “8
«_\respect"‘ul ‘and “irsolent ronmer forerd 311301' ROY F. TALKER,

CONFICTNTIAL
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v ) ) 3 T ) " f-, .
his superior officer, by serin_ to'hiw, "You cre f:r right
rgl?, or worde t¢ thet effect, end by usin. t.‘*_omrd‘s )
noesterdt, "Coclisucier®, or similcr terms in his presence.

N . ! - o
e vleaded nob. puilty to and was found cuilty cf the Chgrg'e and Speci-
ficetions. INo evidence of previous corviction wes introduced. He .
- wae senterced to be dismissed the service. The reviewing cvthority
" approved the senterce and trwrisnitted the rceord: of'tr',ial to the
ceconfirring authority vho confirred the sentence and forverdied the
record of tricl fer action under Article of War 503,

2. The eviience shous %hNat eccused arrived in Oran, Alieria,
by boat on ithe efterncon of Iar 11, 1942 (Ra. 19) and in corpeny with
Captein Roy C. lLcepke end some other officers, left the boct sbout
seven o'clock that evenins and went to an officers' club where accused

".end Ceptain Loepke, according to their testirony,. hed three glasses of »

red wine (R, 20,25,23) before the ber cloced &t eirht of clock, wien
- they-left and had nothing more to drink thet evening (R. 20,25)e

~

. Some two hours later, accused wes observed by a member of the )

. Americanr 13litery Police stending on the corner of Rue Alsace Lorraine‘

- &nd Rue Lermoniere in the city of Oren, drunk, with his hend on the
shoulder of -en enlisted men, erguing end telkin’: in a loud voice.
(Rs 547)e The enlisted men hed his hand on the shoulder of accused who
"seemed li%e he vwanted to ficht the private” (Re 9)e The letter ceid
he respected the officer end did not went to fight him, whereupon
accvsed "said he was just -a son-of-a-bitch from Virginia or something

*like thet” (Re 10)e . T , : '

- f —

The militery, policemen, who had first observed the aisturbence, -
- imediately reported the affair to two of his superior officers end
~ returred with them in e weapons carrier type truck end found eccused
" 811l talking to the enlisted men (R. 5,6,7)a One of the officers
Yook accused by the arm and placed him in.the back of the vehicle..

sThe truck had no teil boerd end accused sat-with his feet hanging out-

side--sémeone suggested he might fell off end "the ceptain who wes
on the truck help ’
t°'r_'ﬁlitar¥. Police Headquarters end entered IMajor Roy F. Wallier's rcors
,Bes‘;des Ma jor Walker, Second Lieuterants Alexender C. Weod, Lester Je
Zucker, Es J, MacNemera, a Major Klein end enother lieutenant were

present (R. 6). Captain Loepke who had been brought to the headouarters,

} Ai‘nlthe sare truck with accused was also there (R, L26).
' Upon énteriii@ the room v‘aé.cszs;ec‘l' wes "unsteady, st o it,
_ the 1 d we Yy Stegoered a bit,
(a.tld) sat down heavily in & chair that[wa‘s'nearby: (R, 13)s He sat
~Quietly for a vhile but he took offense at the menner in which the
. e:;a;unatlon' of & prisoner, ed 1 ‘
Lleutenam? MacNaara (Re 33) and *sudden
ver.y" ebusive lammage.toward ev_ex;ybpdy_,in the room, directing then

’

-CONFRIINTIAL

ed hin on the seat in the back", :They .then proceeded

en enlisted man, wes being concucted by 9()1
1y began to use loud emd - 7O

e

o]
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(his remarks) in general to the other officers in the room and one
genior officer, Mejor Walker® (R. 11,15,16). ‘He celled Lieutenant
“MacNerare & "louse" and when Major Walker esked hin cuestions, his -
. enswer . was "fuck you". A licutenant esked him a question and his.
-answer to that was "bull-sblt' Then 1= jor Wallker asked accused if hb
ever had gny training in military courtesy-and he replied, eccording
to.one witness, "You're God darmed right® (R. 6) and according to others,‘
. Wyou're dermed richt, pal® or words to that effect (R. 12,14,16,18). '
 He cheracterized the officers in the room generally as "cocksuckers®,
fvastards¥, end "lousy sons-of-bitches® (R, 12), When lajor Walker
. and 'Lieutenant Zucker que.,tloned him as-to his identity he elther did-
.'--not ‘remember: or would not tell:(R. lw ,17) and in a truculent menner
' called 4hem several names, including "vellow bellied non<corbetant
,'soldlefs', called ajor Wallter and Major Klein "cocksuckers® and called
8ll the officers "basterds® (R. 15,16 18). He said "I an a hell of a-
1ot more patriotic then most of you guys®, thet e was an enlisted man
for some time end probably *had more time in® than all the other officers™
*He' const:mtly drooled out his patriotism and what he thought of militery
‘police in Oran end several other remarks abcut what was going on end - ‘
(»Lleutenant ‘Iac’\Tarnara's) treatment of the- nrlsoners" . Accused was -
"weurlng I\hlltary Police insirnia at the tlme,(R. 16). ;

Upon refusmkJ to 1dent1fy hlz:self, ‘Lieutehant Z{'cl\er looked-in
,accused's pocket end got his identificetion cerd. He refused to give
the nere of his organazatlon, respondlnr to thig inquiry with abusive
language end it was not until the following mornlng; that this informa-
~tien was: ootalned (R. ll; 18 19). ' : :
_ Accused contlnued his use’ of abusive 1an{;uag)e in uhe presence of
‘I&a;or Walker end-the’ other officers then in.the room for about twenty
minutes (R, 12). He head difficulty. sneak:mg, his voice was-incoherent
'._and fon one occesion he ‘tried to say a partlcularly long vord.end,
cduldnt't get it out' (R. 6).v His face vas extrerely flushed, his nose
was. red ‘his eyes "very ‘heavy lidded", :"he set with a very tyuculent .
.1°0k on hisg tecey his: speec. h was ey*rerely thick, lhis answers to’ _
‘questiens quite 1ncoherent;. Waen  th ey did not consist of ebuse tbey
Lconelsted of 'irrelevanéies® (R. 12), - Licutenent. LacNamara descrlbed
accased ‘as being 'quite drunk' (R. 15).A'; T .

From ha,]or Walker*s offlce accused was tcl"en 1nto en a& Jommc v
‘oom vhere Cap‘bc.ln Loem.e found - him. five or ten rminutes later, asleep
. o 'a’ bench (R, 27) whcre he slept unt:.l about m:o o! clock the next
mmng (R, 21),

. Accused elec‘bed to test £y unce*‘ ‘oath (R. lq). He “said he' went -
into town about seven o'elock: on the evenlni_, of May 11, 19_,,, with -

. Ceptan.n Loep“e ané two otkey offlcers end had three glasces of red wine
&t an officerc! club beloxc it closed &t-8 o! clocxc' ’that they vall:ed

& a"ound -for about. en; hour end a 1~ah -then they started bacr to the, boet

M% ENTIAL
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but stopped at the

"corner of cone ctreet end were discuscing vwhich
way the stens verce lealing bock to the docliz. I was
telking to an enlisted men I Jidn't kmowe Ceptain
Loeple walked cown I would say -a&bout 60 yarés end

s® chile I vas stonding theors tclldny to. the enlisted
men the IP's cave 'up w50 told me I wes under arrest
I valked over to the vegnons cerrier there *% and sat

L)

down with ny feet hangin; on the outside ne:t to the
curbe. So one of tke IP officers vent down end asked
Captain Loepke if he wanted e ride. He caie up before
the truck roved and made me sit irside %% They took us
to Militery Police Headauerters,. %% ¥We vwent into a room -
vhere there were severel officers. Tihey told us to cit
dovhi It seered to Le ctuffy in the rcom and there wds
a lot of srioke #* and I begen to feel drowsy and clecnye
¢ T was agled scrme questions but don't rcuernber just

- what they were. #**'lizjor Walker asired 1 sore auectionse
One in particular I roumerber wes, what orgenization I be=-
longed to and the nems of the boet I care ‘over on., I
didn't reply to that becauce I was instructed not to give
any narmes of the orgenization or my bost.until 2L hours .
efter the boet was docized-~#2 I do not remember all what
did happens. I wag talen out .of the roor: to znother roor ##
there was a cot anfi/a benche The cot wec folded up end I
laid down on the bench and went to slecp." (R. 20)

Accused testified he @id not believe he used the words "you're
dam right pal® to iajor Walker, or words like thet, that -he did
not "use those words cormonly every day", that he dic¢ not use
the words "cocksucker®, "bastard", "vellow bellied bastard", or
similer words (R..21)..

- He stated the three glasses of wine lLe drank that night was the
first intoxicating beverege he had had in two vears; that he did not
offer to fight the enlisted ran to whom he was talking on the street
Just prior to his arrest; but had only stopped and asked him the wey -
beck to the docks  and had some conversation about the enlisted man heving

- been in Virginia end asked him vhat city he was from (Re 22)e

Accused said it seemed to be stufy i t Mlites !
_ ‘ ¥y in the roon at Military Police
_Head_qxgarters: ~and Pe felt drowsy end sleepy (R. 20); that he did not
renember making the remerks attributed to him, did rererber an enlisted

man vas brought in the room but did not remember whet went on end did

not remember Major Wallker asxking ' s i
ot Jor Walk sking whether he hed eny ins icns 1n
military courtesy. (R.. 23, 24)e - lr’tmcuon .

[

Captajn Ibepké'{testified for the defenses He corroborated accused

'
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. as to their acti V‘thu and moverents up to ‘the tire of the arrest.

(R. 25,:0,28). He was not interrogated about tihe eneounter betreen
accused and the enlisted man. He seid he cculd not remember distinetly
what happened. but claimed he had complete control of his faculties
(Rs 29)., His impression was thet accused was sober before he was
arrested (R.. 26) but at lilitary Police Headouarters, he seermed rore
irrational, "he seered to talk a lot and his words weren't as coherent
as they could have been" (R. 27)e He recembered lajor Wellrer inter-
rogating eccused but could not get the "exact drift" of the cuestions
asked (R, 26 +27)e. He would not say he heard it but accused might have.’
used- the worad "bastard" and did use some profenity; -accused might have
‘said fvellow bellled bastard’ and did sey that "that was a God daerm
hell of a way to treat an Americen soldier" (R. 27,72).

, The treatrent accorded the Americern soldier in the presence of
accused.which epparently started hin on his tirede of abuse, consisted
of the forcible restraint of & "very drunk" enli:sted man vwho had been
arregted weering e second lieutenant's bors and whom Lieutenant Mac—
Nemera seized "by the hair and pulled his head beck in order to
prevent him from striking a blow" (R. 33,3L).

Lo Accused was shovn to have been drunk end aluorderly while in
uniform st the place end time alleced, He was found bullyin~ an en=~
listed ran on a street corner in the city of Oran, Algeria, sbusing
and insulting him and trying to provoke a fight.lthe,occurrence of
which was only prevented by the discipline and self-restraint of the
soldier who declined to engege with a street brewl with an officer.
His assertion that he was simply stending on:the street talking to
the enlisted man vhen the military police came up and told him he
was under arrest is quite incredible« That he was drunk, b01sterous7
and profene is established by cleer end convincing testlnon*.

. The inexcusable misconduct of accused in the presence of Il jor:

- Walker was established by ‘the tectimony of ‘2ll the witnesses except
accused end his denials were unconvincirg, ecuivocal and weak.  Even
Ceptein Loepke, whom the defense called to the stand, edmitted that
accused used- profanity in the presence of Major Welker and the other
officers.’ It clearly appears thet vhen liajor Walker asked if he had~ -
€ver bBeen instructed in rilitery courtesy, accused impertinently ™
responded : 'Yyou're dermed risht, nel?, or words to that effect, Accused
offlciously interfered vith the 1nter”ora+ion of the enlisted nen ~
chargzed with impersoneting en officer. Iis vulger, obscene and ebusive
,1an5uage, his ¢runken boasting of his own ratrloulsm, his éxtrerely o
disrespectful behevior towerd Iz jor Wellrer and the other officers engaged
in the ‘proper performence of ptheir duties warrantea the findings and
the gentence’ itposed by the court‘

‘ ‘The’ ev1dence thus hows, beyond a reaconable doubt that at the
)Places.and tlnes alleged, accused was groesly: drunk ana consplcuously

& AN : «rL
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dlsorderlj end thm he used insulting end defa:"ztorv lensueze to his

superior officer and in his ‘presence. These acts on tke nart of _

. accuseqd, ‘apounted to conduct unbecominz en officer end rfevtlcwar, in
,v;olatz.on of Article of War .95 (par. 121, e, 19 ‘3).

5. I.etters from accused deted 23 lay 194'3 end 5 .Tune 1011.3,
request:,pg clmency are apcended to the record of trial, He expresse -
4 deep ‘regret for hlu actions which resulted in his trial, accounted
for his misconduct” ‘by saying he was "unaware of tlie effect. and potency ”
‘of-Algerien wine" and elso based his plea on his thirteen years-of
seryiceé:as & nonconnissmned and cormissioned’ ofw":.cer in the Unlted
Statés’ Army which he says was oerveﬁ without any. "quest:.on as to
cherac'cer" +. He expressed his personsl . desire to serve hfs cou.ntry
vln any capacity as an of 1cer or en enllsted man. -

0010nel J’ohn H. Ia.mung, defen e counsel, vrote-a lette4 Wthh is
also appended to the record, dated 3 June 1943, to the fCormanding
General, Iu.B S." 1n w.lch he reconmended clemency. He stated in partx

*I co not ¢ondone hls conduct ut I do thln.k
“his record over a number of years in the Regular Ary
‘as an’ enlisted man’ merlcs sore consideration by the .
i _frev1e.1ng autborlty. The of fenses of which the officer
. -was found’'guilty occurred on his first dey in North

. &frice and as the result of his flI'S‘t acqualntance G
. with Algerien Wlne.. L

" A wrltten statev‘\ent based on two end’ one-half vears' 'accualn’cance

_with ‘accused vas made by Major Loy J. Bexter end is eppended to the b
o recordn It reads in pert as followss:

%o ny best Imo'vledé;e and belief Lt. hoore
. was” “attentive to duty end -performed’ his duties
,in an excellent menner, &nd was g particularly
. competent. soldier, During x:(y contact with him he
..was never the subject of disoiplina:y ection of
- eny kind, To ry best, knowledge ‘Lt, loore was not
glven to- over indulnence 1n intoxicatin{_; llquors.

Captain Charles E. Har'gman also tiade: arwmtten statement. wh:.ch |

s included ih the record; "based on- twenty-sone months' sernce ‘with
‘{'accused waich. contams the Pollowings ™

: 'L’c !bore was 1st, Sgt. during this périod .
end many opnortunities were . rurushed to observe
his pe,rsonal habits, character +énd efficlency.

I}bore, wels i
end was xrever seen dnnking
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or under the influence of drink éuring this period.,
He wes held in high regard by ell officers with
whorl he wes associated at this Station. As In.
Adjutent of Lt, lloore's Battalion the vndersi red .
Officer knows th at character and. ef“ldiencj raulngs
’wére excellent,.”

Chaplain Irv1n Askine vrote a plea for clemercy which is also
appended to the records It reads as followss
‘ "], Undersicned pleads for clemency for First
Lieutenant Gallie Rpore, C.&uP., convicted by Court
Vartial undér the 95th Article of War on 18 lay IOAB.
and offers-the following reasons for his pleas

&+ Lieut, loore served in the Reguler Arvy
©+  egtablishment es en enlisted man for
‘thirteen vears and four months prior to
October 7, 1942, et vhich time he was
conmissioned from the ranks. XHe was a
Non-cormissioned officer for more thean
- twelve yeers, serving as Corporal, Sergeant,
Steff Sergeant and First Sergeant.- He thus
hes & rich background of valuable experisnce
- ®hich would be saved to his countvry if
Clerency can be extended permitting him to
Temein in the Army.

b. TUndersigned has personally interviewed

Va jor Loy J. Baxter, L.G.De, Major Willian
C. Kessen, Inf., and Captain Charles E.
Hertran, Inf., all of M.B.S. Headtuarters,
each of whom heve xnown Lt. Loore for well
over two years, both as an enlisted men end
as an officer, Each of them said they would
do enything possible to enable Lt. lbore to
stay in the Arry. Each of then said, without
any reservevion, that Lt. l'oore hed teen en
exerplery soldier end officer, to their
positive knowledge, until his recent un-
fortunete experience. lajor Kassen sa“d of
Lt. loore, 'Exerplary soldier', 'One of the
vest enlisted ren', 'Kever &aw or heard of
hirt being addicted to the use of intoxicents'.,
Major Bexter seid, 'Excellent colciert,
tAbove reproach'. Captein Hertren seid, 'Solid,
worthwhile soldier', 'lNever knew or hed even
heard of a single nis-step by Lt. Iloore',

Ce Lte lloore is a fermily man,’ setting great
by his wife and children. He has pasced thru

-7 -
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the chairs of a Preternity lmown to hive nothing
to do with roisterers “or fast livino nen. His
steady rice in the Arry, together with his having
been cormissioned from-the renizs and again
proroted wi thin ﬂeven ronths, attest to his solid
worth and re sponsibilitye

" d. 1t. lbore evidences a groat, cven &
pascionate desire, to serve his country in
this emergency. This desire is real and
deep. )

- e. Lt. loore swears that this is his first and
' only experience of this kind, in the Ax“‘y
" or out of the Army, end testimony of lllS
friends tends to beer him out. His ATy
record would seen to attest to it, also.

"2+ Undersizned submits ’chc»-" Lt. loore, being the
so0lid, worthwhile soldier his friends end his record
attest hinm to be, will never expose himself to a like
experience aZain. That Lt. lbore's solmcr"*-' beclzzround
_has crested in him a rich, soldier-like personality it
will be well to save for the Arry if that be roscsible.

Bis afore mentioned friends eand this Chanlain believe
that if thic officer be retzined in the Amy ne will
serve feithfully, end be & credit to his celling."

6. The vecord of tricl showe thet accused is 37 yecrs old, hed
fourteen years of service in the Arry, serving in ah infentry U-ili
until 1 Februory 1941 wlen he wes ascizpeld to Detached Enlls
List. He wes cormissioned from: the ranls 7 October 1942 with out heving
attended an Officers' Cendilate Schools Fe wos first serpcert of his
cormerny vhen coritissioned. IHe was tried for teing aLse“*'- wAthout lecve
atout fourteen vears g0 and had never heen urﬂea for any other oflens€
nor npurished unier Article of Wer 104 (R. 21,2

’,,_, 4

Te The court was legcelly constiiuted. INo eriors injuriouely
affecting the substenticl rights of eccused were corritted Juring the
’trlu%.. The Doard of Review holds that the record of trigl is 10;3.113/
sufficient to support the findings ané sentenece, Disnissael is i

o "»:".; I ovieti
andetory upon conviction of violatien of Article of War 0f.
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Iohth Bzeert Cuord USS Deorinsen, att

Torescin, holéing Dowrd ol Reviey thet

lezclly euflficient to cuppory the.sentepce, wal 2017 sk
amroved, Tader the rrovisilons of irticle of War'50é, you now have
the cuthority to oréeér tiic execution of the sentence.

2. Ifter mutliccticon of tle general courte-rerticl order in the cacse,
il corico theree? shioul: be forwerded .to this cffice with the foresoing
oldiny exd this incrceent. Tor convenience of refererce end to

freilitete ettechin: ce ¢l e published order to the record in trie
ccse, nlcace place the file nunhsp of The record in parenthesis ¢t the
end of the published order, &t follo"s:

A LLA
LDAT RICITCID

. Brizadicr Gonerel, USA
Aszistent Juise Acdvocete Genersl

(Sentence ordered executed. GCMO 9, NATO, 1 Jul 1943)
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: - WAR DEPARI‘MEI\!’I‘
Bra.ach Offlce of The .Judge Advocate General
with the . :
North Afr:,can Theater of. 0perat10ns ‘.

-

" APO 53, Ue 8. kemys
18 June 1943. L

Board .of .,Re*}iew ’

WATO 191

: ""HE. '!1:‘ JUARTERS _5'1‘H - v

UNITED STATES -

Trlal by G.C.M.. convened at APO
L6l Us So Army,. 29 May 1943. -
. “Dishonorable, discharge, - total for-‘_
. feitures and confinement at hard.
: ~“labor for ten (10) yearse - ,
RS '4Federal Reformatory, Chllllcothe, =
. . " Ohio, designated as place of
[ conflnement.. S

» o ;v._~ A

 Private cmnms W. GENT . -
( 34145783, 22nd Quart ermast er
Car Company. -

P

\' T,

REVIEW by the BOARD OF REVIEW
Holmgren, Ide and Slnpson. Iudge Advocates.

; ’..--...L.... ........ ———
. : LI .)“..‘ :ﬂ_,: X . . .
1.. The record of trlal inthe case of the soldJ.er named above
has ‘been exam:.ned by the Board of Reviews.® =

2.. The accused was tried ‘upon- the follow:.ng Charge and Speciflca--

tionr
2 1

A‘CHARGE: Violatiorf of the. '92nd- Article of Ware : %

Specification: In that Prte Charles Gem:l 22nd Quarter-

we master Car- COmpany. chd et about 2'miles Southeast’

‘f‘j or Special ‘I‘r(mpg Camp Area, in the'vicinity of Oujda,
French Morocw. ‘onor about Mey 19th 1943, forcibly end
feloniously. against ‘her will. have carnal knowledge of
;one Bertha,AZIZ4,' res:.ding at 22 Route Casablanca, Oujda.

: Frénch; Moroccosis '

He\Pleaded not @ilty %o both ' the. a ecification and the Charge "and -
‘was found of ‘the- specificatmn. -guilty, except the words, 'fOI‘C:Lbly

&and feloniously agamst ‘her;-will have- carnal kmowledge’ of Bertha.

- CONHDENTIAL. .
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 Aziza, residing at 22 Route Casablenca, Oujda, French liorocco", sube-

' ‘stituting therefor the words, "with intent to commit a felony, viz.,

~ rape, commit en assault upon one Bertha Aziza, by willfully end felon-
iously twisting the hand of end choking -the said Bertha Kziza®; of the

excepted words not guilty, of the substituted words guilty. He was .

fouhd not guilty of the Charge.but guilty of violation of .V'Article of
- Wer 93. Evidence of  two previous convictions was introduced.. - i

He was sentenced to dishonorable discharge, total forfeitures
' &nd ‘confinement at hard labor.for eleven (1l) years. - The reviewing -
_authority’_’approved the sentence but.reduced the period of confinement:
to ten (10) years. - He designated the Federal Reformatory at Chile- |
. licothey Ohio, as the place of confinement end forwarded the, record = . -
. pursuent to Article of War 50} - o T

- 3. The prosecution submitted evidence tending to.prove that accused

was a driver for the 22nd Quertermaster Car Compaay of the 5th Army,

That Bertha Aziza, en Arab women, approximatqlrj(ﬂ 26)years of age (R.. 18), °

vas accustomed to doing leundry work for the soYdiers at Sth Army Head- . .

quarters.  That about 1125 of clock on 19 May 1943, accused spoke to her:

‘on the road neer the gate and that she,.understanding that he wanted to

give her some laundry, got into his car (R. 20) and that accused drove

her some distance awey from the camp 'in spite of her request.to be lek. -,

cut of the car. That he turned~off tES hain. road and finelly stopped at
~en"isolated spot (Re 21,25).- Accused then unbuttoned his pants end said,

"Fucky, fucky?® She said, "No, let us go" (R. 21) &nd tried to open the

car door (Re 27). The mccuseéd then went around to-the other side of the-
cer, opened the door and started strengling her, pressing his hands
ageinst her throat and repdating,."fuclky, fucky"e She tried to push him
_ awvay saying, "o, no" (R. 21): He told her to remove her pants but'.she
refuseds. Accused then seized her hand and forced her fingers backe The i\
‘girl shouted with all her strength and was afraid accused would.kill her  ~ =~
(Re 21), " She grew tired and asked him to-let her rest for five minutese

He left ber alone for 15 ninutes and she started to run away. Accused RS
-8eized her,-took her pants off, laid her down on a cuSkion and she.allowed: '
- him %o spread her legs epart because she was afraid he would kill Her. He 7 |

inserted his fingers into her vagina causing her "#ich pain and she screameds -
Accused started strangling hér again end.put his pénis into her "very farfy -
- -ceusing her mich pain (R. 23)e Accused:seid, "Finished®*s She got out of & .
- the“car, put™on her pents and started walkitiy becke She bled a little ~
end there was blood on accused s fingers (R. 2l)e - Accused indicated that -

he ‘would take her to Oujda end she got 'in the car end rode with him to -

within about 1 kilometer from the cesipe ~S e Coay
Pt > X » - Scrat -irl' s throat
-~ end the swollen hend were OBscrvac p cies upon the girl's thr

- : rved by the nilitary police to whom she told
Zti;;oge(i’ 19,)5-’.1&1“ by Ceptein Kossack, & medicel officer who examined
colomeiis ospitel (R. 12)e -The latter officer also testified of dis-.
litfl » serabches end bruises on her neck, breasts end ebdomen, end & .
e blooq after a digital .exemination of the .V%‘ﬁ.' His Exurination ™
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indiceted recent nenivpuletion eitlher by fin_ers or penis or boid (Re i),
wus founé no blood or sperm ercund the entrence of the vegina. e could
nos enecire the verlingl inmvevior vwith a speciriui because shc was too
tencer (Re 13)e

The defense consisted of & flat denlal of the allegations. Accused
was svori as a wiiness in his ovhh belslf and testified that he had never
left the area with nis car around the time of the alleged cfiense, Thal
he was in the arca all of the tiie, puttiny weler in the radistor, "fool-
ing arous.d, and strei_liening up & few things Liere and there" (R. 41,.2).
That the fivst time Le saw Bertha Aziza that Cay was when she picked hin
out of a line-up in the coupany arca (R. Li2)e Fis alibi was vaguely
supported by the testimony of Frivate Blegmen who fthought he saw* accused
at-gbout 1155 tuat day, gessing up his cor, but &id not see him at lunch
tiet dey (R. 22,34). Iowever, prosecution's rcbuttel witness, Private
First Cless Slodsiky, testified tiest Le rode to the area with accused to
have nocn wess; it he did not see accused at mess and tlet after finishe
ing ress they looled for accuced's cer to ride bacl to tieir station and
it wes rnot tiiere (Ra §51)e Another prosecution rebuttal wditness, Private
Eenry liiclols, testified thet lie sew accused sitting in his car beside »
the road nesr the caip gute talking with Bertha Aziza at 1125 o' clock (Re55)

There vweas considerable testiuony adduced, relative to the complaining
witness' chastity and her reputation for uorelity in the camp area and
tlie coumnity--all of which was irmateriel tc the issue involved in the
instent casee

5¢ If en attempt is included in the offeuse charged it may be found
as & lesser included offence in violation of Article of War 96. However,
if such atterpt is denounced by soric specific article, it should be found
wider thiat article (pars 152 (c), G, 1923). The proofs were arple to
support & . finding of guilty on tie original charge and specification and
the court's finding of guilty of the lesser included offense is, a fortiori,
armly supported by the testiiony. The sentence is within the maxirmm prescribe
id for this type of crime by the Ta:le of hleximus Punishments (pare 104, MCM,
923 )

6. For the reasons stasel the Board of Review is of the opinion that
the record of trial is legelly sufficient to support the sentence.

, Juﬁge Advocate,.

s Judgse Advocate,

MNT’-MM, Juidge Advocate,

-3 -
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WAR DEPARTLIENT
Bra.ch Office of The Judze Ldvocate Ceneral
: with the -

“orth A_rlcun Theater of Operations

0 534, Ue. Se Aryy,
28 June 19i°.
3oerd of Review

1T 192

UNIT EIlD' STATES 1ST U, S. IITFAITRY DIVISION

Ve , Trial by GeCell., convened at Valmy,
a Algeria, 27 May. 1943. Dishonoreable

- discherge, total forfeitures and
confinerment at hard labor for twelve:
(12) rears. Disciplinery Treining
Center Ilurber 1, Oran, Algeria,
designated aS‘plaqe of confinerent,

Corporzl FRiK P. CALVALERI
(20297879), Corpany H, 18th
Irfantry.

N N N s N N s AN

. REVIEW by the BOARD OF REVIEW

_Holmgren, Ide end Sirpson, Judce Advocates.

. 1, The Board of. Rev1ew hes.examined the record of trial in thre
case of the above named soldier. _'

. 24 The accused vas tried on the Tollowing Charge and Specifica=
tionss ' L : . . i v .

'fCHARGE‘ Vlolatlon of the 75th Artlcle of W;r. '

Speciflcatlon l: In thet Corporal Frank P, Cavalerl, Corpany H,
18th Infertry, being present with his orgenization while-it
was engeged with the enewy, did, at or neer El Guettar,
Tunisia, on or about March 24, 19143, shemefully abandon the
said orgenization end seek safety in the rear ard did feil to

© rejoin it until several hours later.

Speclflcatlon 2+ In that Cornoral Frenk P, Cavaleri, Compeny H,
:+ 18th Infaniry, did et or near El Guettar, Tunisia, on or ebout
“March 25, 1943, run away from his orgenization which was then
engaged with the eneryy, and did not return thereto until the
' organization withdrew to the reer several hours later.

000182 CONFIDENTIAL
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Specu jcetion 23: ln that Corporal Frauk P. Cevaeleri, Company H,
"18th Infentry, being present with his orgenization while it
was enceced with the enemy, did, at or neer El Guetter,
Tunisia, on or about lerch 27, 1943, sherefully abendon the
said orgenization end seek safety in the rear, and did feil
to rejoin it unitil several hours leter.

e pleaded not- ouilty to end wes found guilty of “the Charge and Specifica-
tlons. o evidence of previous convictions was introduced, He was
sentenced to dishonorable discherge, total forfeitures end conflne*ﬂent et
Rerd lebor for twelve (12) vears.

- The reviewing euthority tool action as follows:

In the foregoing case of Corporal Frauk P. Caveleri,
20227379, Company H, 18th Infentry, the sentence is approved
and will be duly executed, Disciplinary Training Center
Humber 1, Oran, Llgeria, is designated as the place of
confinement., Pursuant to Article. of Wer 50%, the crder
.directing the execution of the sentence is witlihelds

- 3 The evidence shows that: accused was & scuad leader in a rechine
gu.n nlatoon of- Corpeny H, 18th-Infantry (R. 9) and on lerch 22, 19:3, his
corpeny received orders to attack along Djebel Berde in 'funisie tue follov-
ing yorning. The compeny attacked, took its objective end or enized a
defe 1se aceinst counter-attock, During all the degr- of lerch 22rd, the

shelling as well as the suall erms fire wes very heavy. The enery anproech-
ed to within eight hundred yards of the compery's position and unloaded
from half tracks. On the morning of Merch 2ith, the enery increased his
fire end shelled the pos:.tlon held by Commany G with direct fire from tanks
and howitzers all dey, attacked thé company that nicht encd forced it back
(Re 7)e The first end mortar platoons of Cormany H were "bacly shot up”e
During the dey of March 25th, the compeny excherged mortar ond rifle fire
with the Gerrans vwho were ebout four hundred yards awey on another ricgee

Thet night Corpany H mthd"ew to E1 Guettar. On lerch 27th it wes ordered
back to the front (R, 8)e .

Darlne, ‘the actlon on Mgrch 2Jth, accused's comneny corranler, Cap tein

Siai. £,

Robert E. Murphy, received reyorus thet Wltlon e s :ur_nlnr low end

went back-to the command post to see whet was being done about it. He
found accused. sit ting there,. Lecused told the captain he had come beck
for spcre weris for his 2.’

‘This enswer was not satigfactory because &
£ 13 J
nember of his crew should heve gone on the errand. Captain lfurphy order:

ed accused beck to.his gun (Re.8), His platoon cormander, testified ithat

con  the sa—e day accused left his
ru.-,chme .
wadi, seying "it wes gun sguad end went back into a

oo 1~o» for himn there"
Boued e Yt e, re", mc did not return to his

four hours Icter (R, 9).. serreant of the. company

testified Trespecting these t o
A L I‘s 1bs 3
.offlcers (R. 10 11)._ subs ta"tlally to the same effect as the

~2-
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3 'Captam I!urphy ‘cestr.f‘led ’chat on Narch 95th ’ ’

"We vere in sllt trenches and C(.valerl g,ot up end said
_he was going baci and’ that it vas g,e tting too hot for hime.
Fe scid he wesn't roine to stey there and get killed. I
told him to stay with his scuede He said I could go zhead
and shoot nlm." (Rre.9) . . 7 r

' When ordemd by the ¢aptain to stay mth hlS s*uad, accu.)ed Went
bac dovm inté a wadi towerds the rear.. :

. ‘The first sergeant of Ccmpany H gave the following sccount of the.
¢onduct of zccused on liarch 25ths : : -

"We were engaged with the enemy end the Germens were
shelling the 81 platoon of D Corpany which was left in
‘position near us.. Cavalerl wes in a foxhole a little to
the left of mine end neer re. He climbed out of his
foxliole - and sterted to go to the rear. FEe said he
.wouldn't stay there and get killed, He said he was going
back" (R. 12)..

‘With respect to what happened on l'erch 27th, Captain Lurphy
testified-accused "left the truck colwrm and went agein towsrd the reer,
saying it was too hot tor him. At the tiive we were advancing forwerd,
and ke went to.the rear®, (Re 9, '10) The sare day, accuséd said to one
of the sergeants of his company that *he was goinz to see the corpany
corrander end that he couldn't stand going up to the front any more®, As
bis cormeny was going dnto position on March 27th, the enemy laid an ,
artillery barrege on the area and accused cot unnerved, said he could not .
stey and get killed and left to go to the rear (R. 11)..

Accused elected to testlfy under oath. He ‘had been in the arry a
“little more then two and a half yeers end had never been arrested nor
previously convicted of ary offense (R. 16).. Fe had begen a machine gun ;
squad leader since January 27, 1942. He said he could not account for his’
actions during the shelling on the 24th and 25th of March, that "It's just
one of those things that when it happens makes me do the-thing I don't wanf
Yo do #» . 1 went back from E1l Guettar hill for an extractor. I went back
once again to see Ceptain Murphy. He told me to return to my squad end .
'L:Leutenant ILucas said to return up front. I went up and the shelling was -
going on yet, and I went back to the rear". He did not know why he went
back to the reer the second time (R. l’?). oy v o

N

One mtness, a  corporel, was offered by the defense. He told of the
Severe shelling on March 24th and 25th and of accused going back for )
..8pare parts for his gun., The condition of accused"s nerves was "very bad®
at that times The w:l.tness had served in the same ‘section with accused -and
W°u1d Say he had been’ consc:.entlous in. the past 1n hlS attention to duty '

ol ," . . . L ;
O s - ‘e . ’V -
. . “ -t - N
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and alrweys "fook cere of his scuad pretty ;ood" (R, 13,14)s The
witness recelled accused roins to the reer on ‘srch 25th and &.ain
en Merch 27th (Re 15)e

Lo The unconiredicted evidence thus estevlizlies thet nesr El
Guettar, Tunisia, on ;frch 2h, 1942, accused shamefully abandoned his
corpeny while it was enc ne t“e ereny erd sousht sa ety_in the rezar and
did not rejoin it vntil uhrhe cr. four hours lcter; that on larch 25, 1943,
he left his commeny vhick wés in bettle position end in defiance of the
orders of Lis comva“" corrender to stay with his szuad, fled to the reer;
that on lerch ”7, 1947, vhen the erermy leid & befrﬁve cn the area throuzh
which his corpely ve s aQV¢“01n eccused sherefully atendoned the orgeniza~-
tion and soucht sefety in the reer. The testirony of acéuced corroborates
the evicdence esteblishing his cuilt of the offenses laid tm@der Specifica=
tions 1. and 2 and inferéntially supports the testirony eSu8ﬂ115H1n: his
guilt of the offense leld under Specificetion 3. Accordinsly, the court
was fully werranted in findin: esccused ¢uilty es cherged (nar. 141, 10N,
19285 per. 433-(1) (2) (4) Dig. Op. JAG, 1912-19/0; p. 62%, 62, Winthrop,
reprlnt).

5« The court wes lecelly constituted., Iio errors injurioucly
affecting the substentiel rights of accused were cortitted during the
trizl, In the opinion of the Board of Review, the record of trisl is
leselly sufficient to sunport the findingss end the senternce.

Julge Advocete,

o : T s Judce Advocete.

‘.
dizz:&rw~.25148«4~¢4~\_/, Judre Llvocete.

-4 -
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Prerch .0f7ice of The Juige Advecete Cenere
with the
North Africen THeater of Operations

CONTIOENTIAL

Board of Review

LPO 534, U, S. 47,
26 June 194%.

N&TO 195

FIRST Us So ARORED DIVISION

UNITED STATES g
v ) . Trisl by G.Cs%, convened at APO
o ) 251, 17 Yay 1SL3.
Private JANES R.. McCAIN ) 4s to each: Dishonorable dis-
(14015492), end Private CALIFF ) charge, total forfeitures end
L. ANE (14038638), both of ) confinement at hard laber for he
Company *H", 6th Armored / ) rest of his neturel life. United
Infentrye. ) tates Disciplinery Derraciis, Fort
) Leevenvortk, Kensas, desistated as
) Place of confinenente.
L

'REVIEY by the BOARD OF REVIEW

Holmcren, Ide and Sirmson, Judre Advocases

l.  The record of %riel in tlLe case of ihe soldiers nemed.above
has been exarined by the LFoard of Review,

The cases of the two esccused, with their consent, were consolicdeted
and tried’in one proceedirs.

The eccused were tried cach respectively upon the following Charges
end Specificationss -

. CHARGE: Violation of the 58th Article of Var.

Specification 13+ In thet . .Privete James R. 1cCenn, Company "HY,
Sixth Arvored Infantry did neer aknassey, Tunisia, Horth
Africa, on or about larch 23, 192, desert the service -of
the United States by ebsenting hirself vdithout proner lecve
from his orgenization with intent to avoid hazardous duty,

- to wit:s when his orgenization, Cormany "E", Sixth Armcred
Infantry, made an ettac: on Djebel leeiia, Private MeConn
~ deserted .the compa.y, and did rensin absent in desertion
\ . [
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until he surrenderved at Mostegnon, Algeria, MNorth Africa
\' on or about April 13, 1943. -

st Specification 25 In that Privete James R. McCenn, Corpery "HY,

" of McCenn for absenting
Carolina, from about October

-absence without.leave from July 2, 1942 to July 19, 1942, in violation °f

~ charged, to forfeit all pay and allowan

: ing aythority approved the sentenm
United States Disciplinary.Berrac

did, neér Oued Zarga, Tunisia, No;?fih.Ai‘rica on or about

Yey 1, 1943, desert the service of ,the United States by
absenting himsel? without proper leave from his organization,
With intent fo avoid hazardous duty, to wits Actual combat
with the enemy, end did remain absent in desertion until he
wes gpprehended near Oued Zarge, Tunisia, North Africa on

or ebout May 2, 1943
CHARGE: TViolation of the 58th Article of Wars

Specification.ly. In thet Private Celiff L. Meine, Company *H",
. . Sixth Armored Infantry, did neer laknassy, Tunisia, Forth
Africa on or about Varch 23, 1943, desert the service of
. the United States by absenting himself without proper
leave from his .organization with intent to avoid hazardous
duty, to wit: when his organization,:Compemy "H", 6th
Armored Infantry, made an attack on D jebel, Neemia, Private:
~ lMaine deserted the corpeny, and did remein-absent in .-
- desertion until he surrendered at Mostegnon,’ Algeria, North .
Africe on or ebout April 13, 1943.. =~ . i T

Specificetion 2 1In thet Private Califf I, Naine, Company YH%j :

'~ Sixth Armored Infantry, did, near Oued Zerga, Tunisia, ’
North Africa on or about May 1, 1943, desert the service of ~
the United States by absenting himself without proper leave
from his orgenization, with intent to avoid hazardous duty,
%o wits Actual combat with the enery, and did remain absent
in desertion until he was spprehended near Oued Zarga, '
Tunisia, North Africa on or about May 2, 1943 , ’

Eachl_pleaded.;’th gl{ilts; to end was found guilty of the respective Charge’ -
end its Specifications. Evidence was introduced of one previous conviction
himself from maneuvers at Fort Bregg, North ' .

tion of Article of War 96; end of one previous conviction of Meine, .. 7:.

Article of War 61, Each accused was sehtenced to be dishonorably dise
nces due or to become due, and to ..
t ‘of his natural life. The review=:
ce 23 to each accused, designated the'.’
ks.};}?drt Leavenworth, Kansas, as the
ed the record of.trial under.Article of

be confined.at hard labor for the, rest

place of confinement end- fortrard

Yer 503,
-3¢ The evidence’ showsithat ab 0700 hours on the 29rd of Marchs:

RENEST SN
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the Sré Tettelidn of the &th frrored Infentin 'w&s ord
tre enemyr on the hlrh cround célled Djiebel ; de,
Turisia, North Africa, The cction cortlruel gl + il 13
but ¢ie to heavy machine sun end worter fire, the bot
receh its objective (Re 20,32)e Between 800 howrs, 20 Aprll 16. 1800 hours,
1 lay, the bettalicn was engaled in an atteck on Eill 299, in the vicinity
of *"Cued" (elsevhere spelled "Qued") Zarza, Tunisie (R. 9,11,20).

The eccused were meribers of Company "H'" of the 2rd Battalion; lMeine
of the Feadguerters Scuad of Headcuerters Platoon (R, 23) and licCern of
another platoon. }orning reports for the months of lerch, April end lay,
1017, were read erd introduced (R. 1l,15). - They show the fcllowing entries
respecting the accuseds lerch 21st - "zine from duty to M.I.A." (Ex. A);
larch 25th "Pvt McCann fr duty to M.leA.-as of lar 21lst" (Ex. B); May lst
*Prts MeCann & laine fr 1LI.A. to duty 1400 hours. -Pvts lcCann & laine
fr duty to Dcse 1300 hrse" (Ete C); lay 2nd "Pvts licCann & lzine fr dese.
to conf 1200 hrse' (Ex. D). It zppeers however that both accused were
present at the beginning of the atteck on March 23rd (R. 26,27,28)s A
Corporal Williem Joseph Ash, Corpany "HY, testified thet, on that date,
he was with lMaine near a railroad track ‘which had to be crossed in the
edvance -against the eneryy end that they were the last two to fo forwerd,
Witness testified thet he ordered lMaine to follow him and thet, "He steyed
behind.. I left and proceeded up the hill where the \ccmnany was. I crossed
back to Private laine and ordered him to cross the tracks., I -repeated the
order several times end he still wouldn't do 1t, so I left him and proceeded
on up the hill®* (R, 28,29)«’

Sergeant John RusneX, IMePes Servicé Compeny, lst Armored Division,

'testified that on the afternoon of May 1, both accused were turned over

to hin by a Corporal Hilgerman, with. 1nstruct10ns to return them to- their
orgenizaetion,. While witness was teking then to the regimental head-
quarters, both accused made comments that they had no intention of ,
"staying up there' (R. 22,23). They were turned over to the adjutant

and were not seen again by witness until the followirg day, May 2nd.

Witness then found them at & place almost seven miles north of Oued Zargs,
traveling away from the front (R. 23,24,25)s 'He stopped and’ disarmed ther.
Both accused told w1tness that they could.n't fstend it up there" (R. 24,25),

Captain .Tack D. Paul 3rd Battalion. Headq_uartnrs. bth Armored
Infantry, testified that when he was. at .the battalion CP, while the battalion
ves on Hill 299, the two accused came to him and reported that they were ,
*supposed to go back to the corpeny"s. When asked where they had ‘been, the
accused said, "they had besen over the hill®" (Re 9)e¢ They had only a part

‘ofitheir equipment. Witness thereupon sent them to the aid collection

Btetion. Whtm ‘they returned, a sergeent of the Medical Corps gave them

»directions as to how they could reach the advance post” (R. 10,11,12,32, 33).

After bemg* duly wamed, each Sof the’ accused made two sworn statee’

"mients, -one to:Captain ferl E, . Hudson, Personnel Officer,. 6th Armored Infantry
- ,(R- 15-18. Exhibits E&'F), and the othef to Captain Walter Jo Richard, 6th

R e LT T
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Armored Infantryy the investigating officer (R. 19. 20,21, Exhibits G & H)s
They were offered end introduced in evidence, These statements, referred
to herein for deteiled particulers, are consistent with the other evidence

- in the case. Fach accused edmits that on the 23rd of Merch, he, in company.

- with the other accused, left hls company neer laknassey, Tunisiaj that they
went ﬁo various towns end cities and finally turned themselves over,to the
militery policé, One statement indicates they turned themselves in at
Mostagmen® on April 9th and were sent to the thitary Police Headquarters
on April’ 13th (Exhibits E & F)e. They also admit thet, on May lst, they. were.
returped. in custody to the 3rd Battelion Headquarters, where they were
equipped and . g:.ven instructions -ag to’ hov} .they could reech their corpany .
‘They were to follow'a gully sround the ‘base of the mou.ntaln, ‘eross a -
srall patch of open . ground and find ‘the gompany in the trenches. When they
‘reached this open ground, with shélls firing overhead, they couldn't go
eny further and proceeded to the rear. They were later recognized end Te=
“turned: to the regimentsal ‘headquerters. ‘

L J.'Ipon being advised of. their rlgbts. the accused chose to re'naln
silen‘b. .

lz.. The entmes in the morning report were comnetent only in so far
as they indicate & state of cbsence durln" the period of time between
larch 22, 1943, and April 13, 1942; the period alleged in ,the specifica-
tions and whick is nore favorable to each accused than 1nc'ucated by .
Exhibits A, B& C.o It is also more favorable to then that the termination
of that first absence wes by surrender and that it occurred on or ebout
4pril 13, a date prior to lay 1, 19)3.

- Be The evidence is sufw“lcmnt. in each 1nstarce, to support the
findincs thet the accused quit his orgenization with the intension of avoide
ing hazarcous éuty within the purview of Article of War 28,

6. For the recasons qtdted the Board of Review is of the opinion that

the record of trial is lezelly saf11c1ent to support the flndlngs end the
senterce,

. Judge Advocate.

CQ '::[n 'Jﬁd—' s Judge Advocate.
’dwm M.om/, Judue Advocates
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UNITED STAT ES " HEADQUARTERS COMMAND ALLIED FORCE
Trial by G.C.Ll.. convened at Algiers,
'~'Algeria. 18 May 1943. Dishonorsble
'dlscharge, total: forfeltures, -and

- confinendnt, at hard. labory’ for ten
(10); yearss

..‘Federal Reformatory. Chill:v.cothe,
Ohiog'dedignated as plaee of confine-

 menta

wi.‘,' .
mechmcian _5th Grade ROBERE‘
8,5 VILLIAS (34200872),

qupany‘ By 28th Quart ermas}, er: L
,Hegiment ( Truck) .

PR

- - " 0 o

REVIEW by the BOARD OF REVIEW
- .,Heliﬁgx'en, ‘TIde  and Simpson, Judge Advocatese

T emes d

e Les *Theareccrd of trial in the cese - of the soldler nared above hes
been examined by the Board of. RevieWs.;

2.‘ The accused was tned upen the follomng Charse and Spec:.llca-
-'tion: ‘

GHARGE:; Violatlon of the 92nd Art:.cle of War.

Specifieation: In ‘that, Teclm1c1a.n Fifth Grade ‘Robert S. Williams,
“Company 'B' - 28th Quartermaster Regiment (trk) did, at Birkadem,
Algeria, . on or about 20 April 1943, with malice aforethought,
-willfully, deliberately, feloniously, unlawfully, and vith pre=-
meditation kill one Private First Class- -Johnnie lMoore, Compeny
_%B%, 28th Quartermaster Regiment, (Trk)s a human beln{; ty shooting
..him with a rifle,.

i_,ple”aded not ‘guilty: to:."both':;’-\:giéhCflia"rge;“‘and Spee‘-ifi'.’dation. "He was found

» IDE
237577 COF:‘PE oL ,’,‘”’AL


http:confinel!!-6ri.t1.at

(138)

not guilty of the Charge but' guilty of violation of Article of War 93.
. Of the Specificetion he was found guilty, except the words "with malice
aforethought®. end "end with premeditation", of the excepted words not.
quiltye | - | o ‘

No evidence of previous convictions was introduced. He was.sentenced
‘4o dishonorable discharge, total forfeitures and confinement at hard labor -
for ten (10) vears., The reviewing authority approved the sentence, :
desiznated the Federal Reformatory, Chillicothe, Chio, as the place of
.- canfinement and forwarded the record pursuant to the provisions of Article
of Wer 50%., = L ' : T '

3« The evidence shows that on 20 April 1943 accused was a Technicien
Fifth Grade end a member of Compeny B, 28th Quartermester Regiment (Truck),
then bivouacked about 1% riles from Birkadem, Algeria (R. 42)e Between
1730 and 1800 hours ‘on that date accused was seen to leave the vicinity
- OTthe pots and mess tables in the bivouac erea enc walk dowm the road.to
~+ the barracks, et which time he was not carfying enything in his hends™
- (Re 12).. About 15 minutes later he wes observed by witnesses returning
from his berracks cerrying a rifle over his right shoulder (R. 12,15,48).
- The accused passed and, spoke to Private Goodson end other witnesses who
were standing around the supply room (R. 18,48,49). He proceeded to a
‘point about 15 feet from where Private First Class Johnny Moore was

— T

standing, rade a left fece and.fired one shot from the rifle (Re 12,27,61).

- At tTmt tire he ‘was heard to say, "You don't believe I'1l shoot* (Re 67);
"1 told you I would kill you; I told y6u about putting re in the dozens”

.- . Corporal Bruel lewis, vho was stending neerby, went over and esked
. accused what the matter was (R, 27,30). . 4ccused did not reply and Corporal
Lewis knocked the rifle from his hends, took possession-of i%t, exiracted
an empty cartridge from the rifle and delivered the rifle irmediately into
the hands of Second Lieutenant Morton, Bloom who heard the shot and went to
.’.anestigate (Re 36)e Lieutenant Bloom found two live «20 caliber shells
~in the receiver of the rifle, end noted from an inspection of the bore-
and the .smell of burnt powder thet the rifle had been fired (R. 37)e

S, . .
~'The ;hop that accused fired struck Private First Class Johnny lioore, -
causing him to fell (R. 12,36,49). His coveralls had been torn end he
was bleeding copiously from the chest (R. 40)e He was teken to the 29th.
Statiox:i Hospital, where he was ac™i:ted between 1300 end 1830. hours, -
- 20 2pril 1913 (Re. 77).. He died a2t 2215 hours, 23 April 1943, as a result
of gunshot }‘701111& (\R...' 78‘,79’8]‘:'): - . o “( "“ T “ .
The prosecution offered in evidence a written voluntary statement
-made by the accused/to the investigating offiver.which was received in

evidence without objection by the defense. In this statement the accused

admitted shooting the deceased under the of i
- vved th circumstances d : -the
_ Pprosecuticon's withesses (R..85)s - renoee dhmerhel

2w
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The accused el°0ueu to remain silert but offcred one wit ‘nees in

aefe; se. This witness, First Serceent "Viillian Jeter, e>n151naw <o

the court the intricacies of the so-called gee of "Dozens", which
_lhad been referred to in previous testirony and in the voTunLa:x state-
rent of accused. From his testimony it apmesrs that ehout 7“ percent

of the ren of this cormeny were given to ‘the lewd ﬂestlno 5f Joxlng

with each other by casting vulrar &spersions uponl the he: racter,
chastity end legitimscy of not only the participent LUt upon his rother
and other memters of his family--Theat to onz who "plays the Dozens",

such indignities are not considered as insulting and retaliation is made
by trying to out-do the opponent by the erployment of words and terms of
even greeter vulgarity regerdinv'himself and his immediate femnily.

This practice hed lead to frequent serious trouble in the cormpany.
Those who did not play it resented the remsrks as insults and the '
company corrancer had ordered the pastire discontinued under penzlty of
counany punishuent. Accused wes one of the corpory rembers wno did not
“pl ey the "Dozens“ (R. 83,89,90). . T T

h. The’ court by excentlons found accused gullty of nanslaughter
uncer. Article of War-93. Mansleughter is a lesser offense which nay
‘be included in a particuler charge of rmrder (ICM, 1928, par. 148 (a) ).
‘It was properly within the purview of - -the court to find accused guilty -
of the lesser included offense. The sentence is the maximum thet ‘could
be irposed upon the findingse .The evidence supports the findings and
the sentence. The court was legelly constituted and had jurisdiction of
the accused and the offense,. No error affecting the substantial rights
of the accused was cormitted duringz the trial. The accused is 20 years
of age end had served in the Arry since January 23, 9k2,

‘ 5. The record of triel was authentlcated by "llastin G. White,
Colonel, JAGD, law Member" and the trial judse advocate, Article of
Wer 33 provides that such record "shall be cuthenticated by the signature
of the president end the trial judce advocate®. It appears by the record
that the president named in the corvening order, Colonel Harold G. Hayes,
was challenged pererptorily by the defense and withdrew from the trial
(Re 4)s Colonel White's narme appears ‘second on the list of officers
vresent -at’ the trial. The preswption is that he was senior in a rank
(Calle 128736-1919) and therefore president of the court (MCM, 1928, pars 39)e
The designation of the president as "law member" underneath hlS 51gnature
does not effect the validity of the authentication.

6o The Board of Review is of the opinion | that theé record of trlal
is legally sufficlent to support the flndlngs of gullty and the sentence.

. - ‘ 252 Judge Advocateg..
. - T “. ,—‘";' ﬂg:'i ’ . L
P Q L ¢ - w‘ Z i “‘ﬂ -y Judge Advocate.. -

. E; , .
4’:~ﬁﬁrvv¢a5v-§-fv\/". Judge Advocate.-

A
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APOSBA..Uu S.. Ay,

' 2 August 1943,
- Board of Review

NATO 213 _ |
"UNITED STATES )) 'MEDITERRANEAN BASE SECTION
\7. ) 7 ‘Trial by G.C.M., convened at .
) Oren, Algeria, 21 May 1943,
Private CHARLES H.. SMITH - ) ° ' Death, o
(36337437), 540th Engmeer ) '
Regiment (C). )

 HOLDING by the BOARD OF REVIEW
Holmgren, Ide ‘and Simpson, Judge Advocates.

l, The record of trial in the case of the soldier named above
‘has been examined by the Board of Review,.

P

v 24 ) The-accused was tried upon the» following -Cha.rge and Specifica;-:
tions . ' o s - . ’

CHARGE: violation of the 92nd irticle of WaTe.

Specification: Iﬁ that Private Cherles He Smith, 540th
Engineer Regiment (C),. did, .at Oran, Algeria, on
or about 7 May 1943, with malice aforethought,
willfully, delibverately, feloniously, unlawfully
and with premeditation kill one Corporal William

L. Tackett. a human being by cuttmg him mth ‘a
lmife. o

He pleaded not guilty to and was fou.nd guilty of the Charge and Specifi—
cation, No evldence of previous convictibns was introduced.. He was .
sentenced to.be hanged by the neck until deads The reviewing euthority

. @pproved the sentence:and transmitted the record.of trial to the confirme
- ing’ author:.ty who -confirmed-the sen‘bence and forwarded the record of

triel for action under Articls of Wer 50%.

3. 'I‘he evidence shows tha,t, accused and two other enllsted men

CO AL 67198
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beécn drinking in Oren, Alceria, about one o'clock pn tke efternoon of

7 12y 1942, and continued ¢rinking "in different caloons up around Villa
de Roses" until "a querter until. six". During this ting acfused had

ten or twelve drinlis of red wine (Re LU 45, 45,47)e About six=thirty

ot clock thet cvening, he was observed inside ti.e Villa de Roses, a house
of prostitution (Re 6), by Private Sephus Joe Stinnett (R. 12), &
rilitery policerzn, vho testified that accused

myes beck there reising cein when I first
sew him, sir. @He stood in two different lines
end when he zot up to the . lincs neither one would
telé hin in, so he got in front of the first line
" and almost started a fizht because the fellows™
behind him ai¢ not want him to-be in front of the
line end’'I took him out end pleced him in the rear
of the line and he cormenced reicing cain Ll
cursing me beceuse I put him back there end he
_cursed the 1P Corporal end then I was forced %o
put hin outsidee "#* I took him to the front entrance
enc told him it was time ke was going home® (R. 13)e

Corporal William Teckett, a rember of the 281st lilitary Police
Cotpany, who at the tice was on duty in an erea thich included the Villa
de Roses (Re 5), ceme to the door end sterted to let accused bzck in the
house, but accordingz to Stimmett, eccused

fstarted to curse re azein and told we if I
would come outside he would cut my throat and then
I started outside to errest him and the corporal
who was just outsicde told me to let him elone ¢w*
that he would take cere of him" (R« 12)e

Tackett tepped eccused on the choulder and started to teke him away,
but after they had gonc about eight sieps, eccused told Tackett he would
_cut his throat end "with thet he cwung & reézor or lmife et his throat®
ani blood guched from the vound, Tackett "wasn't able to stegger, -he just
fell®, Accused started to run but e sollier tripped him and Stinnett
*covered® him end took him insice %lhe house (Rs 12)s He celled Headguarters
for en embulance and & jeep and then searched accused ané took a knifé fron
his right hand, lower blouse pocket. The knife wae closed end the pocket
buttoneds Stinnett said there was no blood on the blede (Re 14,15,13,19).

- Although Stinnett hed not-put his hends on accused in evicting hinm
" from the house, &ccused becaye very ebusive toward him, caying, "you .God
darm rilitery pricks don't give & nen a chance to heve a good time® and
calling hin *sonc-a-bitéhes, things like thet" (Re 17)e N '

Privete David B, Anderson was standing in the line at the Villz de
Roses and observed accused "mumbling end arguing® with a rdlitery police-
man in‘the doorway, seying, "I vwill cut your derm. throat; or God deun
throet®, JAnderson went in the house, "didnt't like the looks of the

NislaYalNt /) '
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girls*, and went outside where he was waiting for some friends. He
noticed accused in line again, "still threatening end he head his knife

out in his hend, raklng his thumb ecross the blade, showing the other
soldiers how sherp his knife was%.. These two soldiers got tired of his

_threatening and telking end to0ld him *to put his damm Inife up end shut
up®e Accused dropped his hands and Anderson thought he put the knife
in his pocket because he went through *a motion like he was putting the
Xnife up® (Re 6)e Tackett approached accused, as inderson described it,.
*in a very nice, easy menner, He didn't jerk him or any thing,’ just
reached out, like that (indicating), very easy, he didn't give him no-
shove or treet him rough or anything like that® (Re 7)e Tackett had
just told accused in a naturel, norral voice (R. 11), "buddy, you have
had a little too much to drink". wh‘en, as Anderson described it,

*This fellow Smith, he ceme up overhead and cut

.him across the necke. - I seen the flash of the knife
. blade. The NP wes stending sideways to me and I seen
the flash of the knife across his neck" ('R. 7). '

Accused had been talking Spretty loud* when he said he would cut
the military policeman's throat; he had declared thet *I keep my knife
sharp"s Anderson described the knife as being a "boy scout® type with a
. blade about three inches long (Re 9)e The knife itself wes.identified,
‘marked as "Defense's Exhibit A® and.introduced in evidence., It is attach-
" ed to the record of triel (R. 10 11; Defense's Exhlblt 4).

. J'Ohn F. Broohneyer, a pharramst's mate, United States Navy. was i
" present when Stimnett told accused "to go to the end of the line and

stay there®. Brookmeyer said, "The 1P on duty inside the villa came
_out and told this soldier that if he ever heard him talk that way eboutb

‘an' MP again he would beat hell out of him®. Broolmeyer. went in the house.
and about ten minutes later, heard some womén screaming and rushed outside
where he saw Tackett lying face dowm in the road, bleeding profusely from
a wound in the left side of his neck. Brookmeyer applied first aid, under-
-teking to stop the bleeding by tying off the jugular vein with the hem of =
~ @ handkerchief. He assisted in placmg the wounded ran in a jeep which
.took him away (R. 20). : .

. 'l‘he evidence does not show exactly when Tackett died, but Flrst
‘Lieutenant Louis M. Pavletich,.ledical Corps, examined his corpse in
the morgue of the 7th Station Hospital on the seventh or eighth of May °
ahd found *a knife slash beginning at the mastoid process, which is the
prominence behind the left ear, extending down tthetrecheal line; it was
deep enough to sever his sterno-claeeido’ nastoid muscles, also, the common
carotid  ertery, bqth the interior end extenor Juguler veins and the
'vagus end hypoglossal nerves® (Re 26). :

Accused was taken to the officejof the Counter Intelhgence

: D.epartmen’c about seven-thirty o'clock on the night of the fatal assault.
There it was: observed that he hed a bruise over his left eye, ‘was bleedw

COM' IDE‘ "!AL


http:coNrt.DC

o CONFDCINTIAL

'in{, ~rom the nose ard hed a brush burn on his left env. A scrreant then

on duty et thet office said his locomotion eppecred to be norval, he stood
straight and talked clearly. Asked if he warted to reke & steterent, accused
replied, "No® (R.. 21,22). '

Lieutenant Pavletich exarined and tested the lmife identified as
*Defense's Exhibit A¥. He found the blade had been wiped clean but in
the slot or "groove where you open the knife®, there was some dark reddish
brom material. Applying what is knewn as the *Benzidine® test, the
lieutenant found the knife blade was Ppositive for blood.*** The whole
“blade was covered with a bluish resction vhich indicates that there was
blood over the entire blade". He did not have laboratory facilities to .
determine if the blood was from & humen being or en enimal (R. 26,28).

At seven fifty-five ofclock on the night of 7 May, a sample of
accused's blood was taken and examined by a laboratory techniciean who |
found three end seventy-five hundredths milligrems of alcohol for each
cubic centimeter of blood (R. 30,31,32,33:34)e

©  Lieutensnt Colonel Ao Ifs Kraut, Medical Corps, testified there was
a rough connection between the alcoholic content of blood end the degree
of intoxication but he placed rore reliance on the physical aspects of
.the individual. In his opinion, "there are individuals who can have less
‘aleochol in the blood or urine-and present a greater degree of intoxication
physically, end vice versa. 4 men may have a higher percentage of alcohol
in the blood or urine and still not be intoxiceted from a medical point
" of view'. (R. 36,37) : )

, Captain Oswald B. Todd testified thet ¥Siruons Laboratory of

Medicine for the United States Army" sets forth a recosnized standard

for deternining degrees of intoxication by the alcoholic content in

the blood of en individuals. "Two milligrems per cent is considered by .
this text as enyone with two milligrams is drunk; three milligrams per cent is
drunk end disorderly end four per cent deed drunk or one hundred per '
-cent drunk #*, The standerd set up does not teke into consideration any ' -
tolerance at all. It just states definitely that the individuel is drunk

or drunk end disorderly or dead drunk according to the quentity of alechol -
found in his blood® (Re 39,400e . '

... A Private Howard W, Wiggins, one of the enlisted men who had been

with hinm until shortly before accused went to the Villa de Roses, testified
that in his:opinion, accused was not sober -at that time (R. 45}e He
previously testified that, from observing the walk of accused,."he was
alright® end "well, he was a little shaky I guess", and as to his talky

*he was kind of loud® (Re 4h,45). . ' ’ L

| Accused elected to testify:under oath (R. 46). i ‘was in

Orenh on 7 May 1943, with two Other privates( andhtlz.ey ?itszlgeged;{?skso .
vent to a berber shop about two ofclock in the afternoon, remeined there
' about an hour and fifteen minutes and then " just went around tovm looking
the ‘tom over, drinking® (R 46)s He said he hed ten or twelve drinks of
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red wine (Re. 46,47)e He first seid he did not know whether he was at
the Villa de Roses, but later testified,

(141)

*I remember of being in-this place Villa de
Roses adg they call it and being in the place and
I seen some people in there and I don't know
" whether there was a line or how mény soldiers there
was and I remember somebody telling me to get outside,
"I rermenmber going outsude, somebody opened the door for

. me" (Ro }-L7)o

He testified he did not kmow whether he struck or cut a corporal
of the militery police or not and did not recell leaving the Villa de
Rosess He said he did not recall the detsils of what occurred that
evening because he was "very heavily intoxicated® (Re 47)e

: Cross-examined, accused testified he drank "tem or twelve wines®

end did not know whet he drank after that; he might have had more.

He remembered being at the Villa de Roses "just for a few minutes®e

At the seme time, he testified he did not know whether he went there or
not. He then testified he hed been inside the house but he did not
remembsr how long nor where he went when he left. A1l he remembered was
that he was in.the house and the next thing *I remember is when they

were jumping on me out in the street when I was down® (R. 48,49). He:
reverbered going pert of the way to the military police station end part -
of the way he did not remember. He did remember that Major Leidenheiner,
who wes investigating the case, examined only one witness in his presencej’
that the lajor addressed ’che following statemen‘b to accused in the course
of that investigetions v :

*You have the right to cross examine eny witness
that mey appear azainst you or you have the right to
call in eny witnesses for you, that is your perfect
right, but any testimony given by either witness may
be used against you, Do you understend? In other
words,. if you bring in a witness eand wish to cross:
‘oxaraine hinm and in your cross examination of him he
says something which. is something that could be used
against you, then that evidence will also.be admitted -
into the court the same as any testirony that might
be for youe Do you understand thate?" (R. 50) -

, ’I‘o the foreg,oing,, accused admitted he answered *Yes, sir, from "
those statements already made I don't think anybhing could be added to.
them or taken from thezr (R. 50)- . . .

Regarung other matters arising at the mvestzwation. accused was .
“asked the f01lomng questlons and gave the following answerss. - :

' 'Q. D1d you put the: following; question to Pfc* Tremblay: .
S It is a fact we went in ’che place end cot in the line

L e5e 26”198
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gnd we got in the line and was in line for sometinme
and' - apparently he was interrupted by la jor Leiden=-
heimer, who seid 'Smith, are you reliing a statement or
_just asking him something', answer, 'I-am just telling
" him what happened, sir'. -Was that question put by you
- to Tremblay in that form and 'did you reply to lMajor
.~ Leidenheimer as just read by rme? , .
A, . Yes sire B :

(u2)

. %Qs Question by Major Leidenheimer - *4llright go ahead'
- and then you continued as follows: 'And the IP told you
"and enother fellow - the line had moved up a little ways
. = and he told us.we had to clear that door and he told
~us to get.on the dutside and get in line again' lAajor
L’@denheimer 'He, meaning the 1P', you continuing *Yes
8ir, end I went on.outside and I didn't see Tremblay.
and don't know whether he came out or.not and the
. ‘other’ fellow - I don't know vhether he come out, or
" not ~ the line had moved up & little piece passed the
~door there, is that right Tremblaey', answer 'The P
_.didn't tell me to get out's Did you put those questions.
- .%o Pfc Tremblay and did he rake those answers? -
"Ae "Yes sire® - (Re 52) - : S :

. An officer of agcused's compeny, First Lieutenent Donald D. Casey,’
testified he had lmown accused for ebout ten months end that his

. Xeputation for military efficiency was good; that he knew of one or two
- occasions when accused probably took a drink or two, but *his reputation

LA

~.@s a'whole is above the average® (R. 42)e..

4

’ Sergeant Raymond McCoy, of the same compeny, testified he had known
. accused for about nine months end that his reputation for sobriety and
“ military efficiency was good and accuséd -had never had eny different
- reputation for either sobriety or military efficiency since the witness
- Joined the company in August,-1942 (Re 43)e. ' A

“4e. It thus eppears from the uncontradicted evidence that at the ,
] place-and time alleged,.accused mortally wounded Corporsl William Tackett
by cutting him'along the left side of his neck with a knife; that Tackett
died in”consequence of these injuries and his death occurred within a year
-&nd a-day of the fatal assault. Thé conclusion is inescapeble that this

accuracy, en
-inflicted

‘he accompanied this boasting with imprecati -
throatqg? & precations. and threatened to cut the

.Qutsids the

killing was. with ralice aforethoughte Accused had his knife open; boasted
thet he kept it sherp end showed other soldiers how keen the blade.wasj

the'military policemen ‘who ejected him from the Villa de RoseSe
house, when Tackett had started to lead accused away from the
@ was naking such a -disturbance, accused threatened to cut

hroat.end'immediately ‘carried the threat into executiohs. The

scene. vhere " h
Tackett's ¢

»v_.“'df»‘,forc‘e_ of .the blow and the depth and severity of the wound
: demn;trhajte;the" eriminel -intent’ and-fatel design of eccused in

A e
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this unprovoked ettack on the corporal, Ilialice is to be inferred, and
recessarily so, frem ell the circumstences attendant on this killing,
Althoush a melignent ettitude toverd deceased mey fairly te said to

heve characterized the conduct of accused in this case, lezel nalice

does not necesserily mean hetred or personel ill-will toward the person
¥illed. The use of the word 'aforethought*’does not ween that the melice
rust exist for eny particuler time before cormission of the act, or that
the intention to ki1l must have previously existed., It is sufficient
that it exist at the time the act 1s committed (@I, 1928, par. 1.8a,

De 163).

f’elice aforethought may exist when the act is unpremeditated.
It may nean eny one or more of the following states of mind preceding
or co-existing with the act or omission by which deatlh is causeds
**% An intent to oppose force to en officer or other person lawfully
encaged in the duty of erresting, keeping in custody,or imprisoning eany
person, or the duty of keeping the peace, or dispersing an unlawful,
‘assembly, provicded the offender has notice that the person killed is
szc? officer or other person so erployed® (NBRL 19°8 par. 14Ba, p. 163,
104). _

Tackett wes properly performing his duty as a military policemen-
when he took accused in custody, this being a necessery measure for
keeping the peece which accused was so persistently disturbing. Tackett's
demeenor towerd accused wvas placatory, proper end entirely inoffensive.
Without the slightest provocation, accused reacted to the corporal's
performence of his duty with a melevolent and fatal violence. .

There 1s no direct testimony that Tackett's death was caused by

the wound accused inflicted. The evidence shows, however, that the blow

with the knife was so violent that deceased irmediately collapsed; thet
“ his sterno-claeido mastoid museles, ‘the cormon carotid artery, the =
_;,interior angd exterior juguler veins and the vegus end hyperglossal nerves
- Were severed; that he bled profusely from the wound end was deed when
. examined by a medical officer, that or the following day. There is no
- factual basis for any other inference than that Tackett died solely as
'.a result of these wounds inflicted on him by accused. v

The only defense interposed was that accused was drunk and dzd.not

remember what he dide A laboratory test showed that immediately after

. the fatel attack, accused had three and seventy-five hundredths milli.-.
grams of alcohol to each cubic centimeter of bloods By some standards

. accepted by the medical profession, this elcoholic content indicates
a state of advanced drunkenness. .Those standards, however, allow no
tolerance for-the individual and there is expert testimony that there is .
-only & rough connection between the alcoholic content of blood andAthe

A,desree of intoxication; that more reliance is to be placed on the
physical aspects of the indiVidual. .

- It is shown that accused ‘hed’ been drinking cons;derably but when ,
taken to the pollce station shortly after the killlng. his locomotion

o 267198
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appeared to be normal; he stood erect end tallked clearly. While he
denied eny ‘recollection of cutting the deceased, it eppears during the
formel) investigation of the case that he hed 'a more detailed merwory of
the events of that fatal aftermoon than he wes willing to admit at the
‘triale. Drunkenness, attended by a pretended loss of memory, is easily
‘simlated and it was the duty of the court to scrutinize this evidence
carefully (M}, 1928, par. 126)e In order for drunkenness to effect

the nature of eccused's intent, it rmst be such as to cause hin to lose
control of his rental faculties (Bulle JAG, August, 1942, sece 422 (5) e
The conduct of accused, from the time he entered the house of prostitution,
indicated he hed control of his rental faculties, He was sober enough
“to try to get in front of other soldiers waiting in the line; to express
resentment toward and threaten to cut the throat of the military police-
* men, who properly put him out of the house; to teke out his knife and
. boast about its sherp blade; to pretend to put the knife away and surrep-
titiously keep it with ean obviously calculated intent to resist further
interference by the military police with his disorderly conduct; to cut
deceased unerringly and viciously along the neck just as he had threaten-
- ed to do; immediately to flee; to close the knife, put it in his pocket

. and to button the pocket flap in the short interval between the assault
&nd the time he was searched for the weepon. It is indicated, moreover,
that, in the same intervel, he had wiped the blood of hig victim from the
blade of the knife, The court was justified in concluding, indeed the
‘conclusion appears inescapable, that while alcohol may have had some
effect on the mental processes of accused, it did not render him incepable
of distinguishing between right and wrong, nor impair substantislly his
ability to conform'his actions to his calculated intent. Accused was
properly found guilty of muraer. &s charged.

Se- Consideration has beenhgiven to the rulings of the president,
who was in fact the law member, 1in excluding certain opinion testimony.
Colonel Rraut was asked whether'afﬁerscn would be drunk if, in a cubiec
centineter of his blood, he was found to have three and seventy-five
. -hundredths milligrams of alcohol (R. 26); Captein Todd, "Would you expect
.. an individusl 'who had three and seventy-five hundredths milligrams per
cublc centimeter of alcohol in his blood to be intoxicated?® (Re 40),

' and Private Wiggins, whether, upon his observation of the accused prior
‘to 1745 hours, the latter‘was drunk (Re 44,45)e -

The 0pinion sought of Colonel Rraut was to be predicated solely
-upon his heving hed some experience with blood alcohol tests and having
“read the accepted test set forth in Sirmors' worke The specific reason

for excluding the question was the belief of the law merber that the
witness was not "qualified to testify from any laboratory tests you
“may have made that the subject of these tests was 'in fact drunk® (R. 36)e
There was justifiable reeson for holding that background as too small a
foundation for generalizing (Wherton's Criminal Evidence, pe 1591) and
“the eptness of this ruling is shown by the subsequently adduced evidence:
that this witness placed rore réliance upon the phy51ca1 aspects of the
individual; that there was only a rough connection’ between the alcoholic
content in the blood end the degree of intoxication (R. 36,37)e 4n
opinion based upon conjecture is not proper (22 Corpus JE?EF75 53
8
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But aside from this objectionable aspect of the desired opinion, it was
‘quite within the province of the tourt to queetion the quelification

of the witness. A court has a proad legel dlscretlon in @ecldlng whether
an expert possesses the requisite quelifications and its ruling in the
exercise thereof cannot be held error unless it is palpably unrea“onable
(Wharton's Crlmcnal Ev1dence, sec. 968), .

_ The court was similarly alert w1th respect to the proposed opinion
testimony of Captain Todd and there is nothing to indicate eny irpropriety
in its rulings. Furthermore, the particuler guestion quoted ebove is

‘patently objectionable in both form and substance and its exclusion on

the ground that it was irrelevant anéd incorpetent was warrented..

’ 'lPrivate Wigeins was competent to expréss an opinion as to whether
or not accused was drunke. "It was shovn that he had been with accused
up to within a chort time before the latter went to the Villa de Roses;
that he had been drinking with him and that accused was *kind of loud".
It is well settled, where he has been in a position to observe the facts

upon which he bases his opinion, a witnéss not ‘an expert may give his
" opinion as to whether or not a person-is intoxicated (Wharton's Crininel
Evidence, sec. 1000; 1T, 1928, pars. 112b)e But the error of this ruling
was removed by the subsequently pernitted testimony of this witness that
accused was, in his opinion, not sober (Re 45)e Nevertheless, in justi-
fication of the ruling of the law member, the testimony of this defense
witness signifies an element of speculation when consideration is given
to his answers, respecting the walk of accused, that, *he was alrinht"
or *well, he was a little snaky I guess® (R. 15)e

It is also apnropriate to note that the defense was permltted to
introduce full and complete evidence concerning the blood tests, as well
as the conclusions set forth in the work by Simmons. The record is
replete with testirony as to the nature and significance of those tests
. and clearly shows that the defense suffered no injury by reason of any
specifically excluded questions,. Coincidentally, the court became fully
epprised of the qualifying factors affecting the velue of the tests and
: of .the fact that, as applied to a particuler individual, the recorded
- percenteges are not conclusive on the degree of his intoxication., Whate-
© ever the view, it ‘is ‘the considered opinion of the Board of Review that
: the rulings referred to could not have in juriously affected the sub-
stantial rights of accused or could readlly be passed under article of

War 37- A oo T

6 'AccuSed is‘39 years old and was inducted into the service
11 May 19&2. at Camp Grant.*Illinois.~’He had no prior service in the
Axmy.s ' o ' i ‘

7. The court was 1egally constituted. Yo errors injuriously
affecting the substantiel rights of accused were cormitted during the
.c;;a;f. -Death isAauthorized upon- conviction of Article of War 92, .

| | r—ol--... s 26 ’
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. '8, The Board of Review helds'fhe record of trial legally
‘sufficient to support the findings and the sentence,.

. , Judge sdvocate,
. v :

' _, Judge Advocete.

rvv/ Judge Advocate.

| i .

e 23 . lst Imd. o
- Branch 0ffice of Ihe Judge Advocate General NATOUSA, APO 53&, U. S. Army.
L Auguat 191;3- «

TO3 COmmanding General NATOUSA APO 534, U, s. Arw.

o 1. A In, the case of Private Charles He Smith (36337437) 5h0th
Engineer Regiment (C), attention'is invited to the foregoing holding
. by the Boarad of Reviéw that the record of trial is legally sufficient
. to support the sentence, which holding is hereby approved, Under the

provisions of Article of War 50%, you now have the authority to order
the execution of the sentence. ‘ .

.29' After publication of . the generei court-martial order in the
case, six copies thereof should be forwarded to this office with the -
foregoing holding and this indorsement. For convenience of reference '
- and to facilitate attaching copies of the published order to the record.
"in ‘this case, please place the file number of the record in parenthesiev
et the end of the published order, as follows; ;

| (m'ro 213).

. HUBERT D. HOOVER
v S » -, . 7Ty Colonely J.AGDy v o
S A Aasistant Judge Advocate General

" (sentence ordered executed. - aeu0 20, mo, 4 Aug 191.3) I : .

f;CQNFlDENTIAL‘:V :
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WAR DEPARTLEIT Q47)
Brauch Office of The Judge Advocate General
‘with the
North African Theaxer of Operatlons

AP0 53k, U. S. Amoy,
29 June ;9&3.H ’
Board of Review
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UNITED STATES 1V EDITERRANEAN BASE SECTION -

. Trial by G.C.M., convened at Oren,
Algeria, 2 June 1943,  Dishonorable
discharse, total forfeitures and
confinement et hard labor for forty

- (40) years, United States Peniten-.

_tl&ry, Atlenta, Georgia,, de51gnated‘
as’ place of conflrement.-

Ve

" Privete KAISER EELL (14038964),
Company "C¥, I 1st Engineerse

el N M e N S s AN

REVIEW by the BOARD OF REVIEW
‘Holmeren, Ide and Simpson, Judge'Advooafésﬁf

- o - - E T . R

le. The record of trlcl in the cese of the soldler named above has
been exanlned by the Bpard of Rev1ew. .

2. The sccused was tried upon the follow1ng Cbarge end’ Speclfica-
‘tionss . .

CHARGE: Violation of Article of War 93.

Specification 1t In that Privete Kaiser Bell,'Conrany “Ccr, hlst
~ Engineers, did, at Orean, Algeria, on or about 4 lay l9h3,
with intent to commit murder, commit an asssult upon First '
Sergeent Coy Singleton by willfully eand feloniously: shootlng
him w1th a dsnberous weapon, to w1t a rlfle. ’
Speciflcatlon 2 In that Prlvate Khiser Bell, Company 'C' hlst '
Fngineers, did,: at Oten, ‘Algeria, on_or wbout:l4 Nay 19h3,.
“with intent- to. cormiit murder, comit an ‘assault’ upon Staf;;
- Sergeent’ Edgar\ Sutith by attet«ptmb to shoot hlm w1th a
dangerous weapon, to wit a rifle,.

237585 ??CONHDENTIAE
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Ee pl eaded not '"uilty to end was found t,uil’t:y of the Char{_,e and
Speclrlcatlous. Ko evidence of previous convictions was introduceds. o
He- was ..ertenced to dlshororable dlscharge, total forfeltures end confife=-
rent at hard labor for forty (40) yéers.. The reviewing- euthority epproved
the sentence, designated the Unlted States Penltentlary, Atlantg, Georgia,
as the place:of confinerent end’ forwarded the record of trial for action
under Article’ of "Iar 50%, R T AP coo

3. The prosecutlon's testimcnj shows that on M LIay 19[;'-1 accused ‘
was a meiber. of Cormeny "C%, Llst’ Engineers, which was then workl"w et the
docks at’ Oran, Algerla. At 1200 hours St aff Seré,eant Edéar S*"l""'l
comrucnced serv:Lnrc a turrey dinner to the meny.: When accused ﬁes served |
: he_threw the food beck into the rot, claiming he was DEIng” dlscrirnnated
a0 a~a1ns.t~.‘ and ‘offered .to fizht Sergeent Smith: (Re. 7)«. Thet affernoon™ -

. accused complained To- Captaln“f"me Go Andros.that he vas not: Getting
enouvh ‘to eat (Ra'5) and after supper that evenln at about 1830 hours. :
' accused. was ‘teken to the\ comy ¥ orderly room by FJ.I‘St Sergeent Coy " -

11*;_1?50n vho reported to Captein Andros that: accused had been e‘mvstng

Sergeent ‘Smith and calling him "dirty_nemes®. (Re:5,8+ Prose.-Ex. "B", De 3): ;

Captain Andros reprimanded accused and warned him agalnst}future m.sconduct '

———— r o St "

Flrst Sergeent Slncleton returned to hls OV . tént around ;_?‘10 to :
2000 hours and retireds . He awoke a. short tlme later findlng acpvsed atande ;
~ing.inside his tent with a semce "rifle pointed at him.- “Kecused stated he
. was going to blow Sergeant Sinr*lcton's brains outs . Accused fired once. the
. bullet ..trucl’ Singleton's I‘l“ht arm,. gra ed his chest a.nd lodged .'Ln his
5 left forearr'r (Pros. Ex. 'B". p. 1.1. 5) - : ' R SN

. Sergeant Smith was-in’ hls tent at' a’f)out 2030 hours at’ which time
accused care to The entrance and; asked the time. . Shortly thereafter .
Srﬁt'ﬁ’h'éard a shot fired and presently accused returned ‘to his Zent, - b

" reising the flap. and" pointing & rifle into the tent, Smlth recognized

_ accused, jurped up and grabbed | th“"ﬁarrel of the rlfle ‘and stnzggzled vrith
the accused (Re.8,11) - Durisz-the" struc,éle accused Te repeatedly 'said e | .

" was [oing to shoot Smith.. ‘Smith took the rifle away from accuged who then

" ran awaye  Smith examined the’, rlfle, ‘found that. it. was loe,dgd and cocked _
and that the ‘Parrel ‘smelled of ‘gun powder (Re 8)o ‘Several other w:.tnesses
offered ‘testimony tendlng to corroborate certain elements of that submtted

: by the two prmcipal w:Ltnesses. _' : P :

. Accused did. not talfe the stend in hie o’ behalf but elected to make

. a sworn statement , vhich was received in evidences. He:claimed -an alibiy
that_he e knew nothin[: what_eger of the shootln and was asTee eep in bed at the K
. time the’ shootln{* £ took place - (Re 22).. :He wa ou.nd thére by the officer
of\the day ‘at about.‘2045 hours, *covered up head and ears' (R. 16) and

' "sweatlng very profusely' (R. 17). o r- :

B

- LL. The speclfioations set forth two distinct offenses u.nder the

.- ; - « . . »..,‘-..“_‘uv e
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article, an asszult upon First Serbeanu Singleton, with intent to conrnt
mrder, by willfully end felonlously ‘shooting him vith & dengerous wespon,
to wit, a rifle, end en assault upon Staff Seréeanu Srith, with intent to
cormit murder, by atterpting to shoot him with & deng gerous weepon, to wit,

-a rifle. The circumstences werrented this pleading. The evidence emply

* supports the findings of guilty of the Charge ené the Specifications.

o
0

~

* 5¢ The court was legally constituted and had jurisdiction of the.
accused and the offenses. No error affecting the substantial rights of
the accused was cormitted during the trial. The sentence is the maxirum
that could be irposed upon the findings. The accused is 21 yeers of age
and “hed served in the Army since °7 Mey 1941, . :

6. -The Board of Rev1ew is of the oplnlon that the record of trial
is legelly sufficient to support the findings of guilty end the sentence..

s Judge Advocage.

» Judge Advocate,. .

; Judge Advocate.
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Brerch 0f7ice of The Judige Advecate Generel
witl: the
Terth Africen Theeter of Cpcrations

AP0 53L, Us S. Arry,
5 Tuly 1943

Tecard of Review

1uTe 218

UNITED STLALTEIS ) HEADQUARTERS 2ND AR.DRFD DIVISICH
Y. g ‘Trial by G.C.ll., convened at

: ) - AF0 252, 12 June 1943. '

Privete JAES E. KEIDRICK ) To be herced by the neck until

(14026995), Headquarters ) dead, ’

Battery, llith Arrored F‘leld ) ‘ '

Irfille_y.ﬂsttallon. )

o 0 > T - 5 St o e T e T o

HOLDIIIG by the BOARD OF REVIEW
Folmoren, Ide and Sirpson, Judse Advocetes,

- e . - - " - -

l. The record of trial in the cace of the soldier nared above hzs
been "exarined by the Board cf Review,

2e Accused was tried upon the following Chax;ges'and Specifica’cilons:
CHARGE I: Violatioh of the 92nd Article of Tar.

Snec:lf‘lcatlon l: In thet Private Jares E. Kendrick, Heddquaerters'
Dattery, 1llhth Arrored Field Artillery Bettalion,: ch(.. neer -
DeRrrousseville, Alceria, on or about May 28, 1943, with
ralice eforethought, willfully, "deli’veratelj, féloniously,
unlarfully, end with premeditation kill one Carmen INunez, a
huren being, by suffocating her with hlS hends or by other
means forcefully employed. ' '

Specification 2; In thet Privete Janes E. Kendrick, Headquerters

. Battery, l4th Arrored Field Artillery Battalion, did, near
Debrousseville, Alrevla, on or about May.28,-1943," fOI‘CJ.le
and feloniously, &g &inst her m‘l have camal ‘knowledze A
of Carmen Nunez, e fcmale ruman be:.ng of about ten years of agee

270259 -
270559
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CHARGE II: Violation of the 99rd Article of Ware .
(Findinw of liot Guilty).

Specificationr (Finding of Lot Gullty).

He plesapd rot guilty to and wes found guilty of Charge I and the
Specifications thereunder and not guilty of Charge II and its Specifice~
tion. o evidence of any previous conviction was introduced. He was
sentenced” to be hanzed by the neclk until dead.. The reviewing authority
approved the seatence and trausmitted the record of triel to the confirm-
ing authority who confirmed the sentence and forwarded the record of
trial for action under Article of War 503,

3¢ The uncontradicted evicence shows that about 4 o'clock on the
afternoon of lky 28, 1943, Carmen Nunez, a girl-of delicate health, not
guite ten years old, small for her age and afflicted with what is =
cormonly called club feet, one of which had been injured and wes bandag-
ed; end her brother, Frencois, age about eight years, left the Nunez
hore in Ferme Blanche, Algeria, in a three querter ton Dodge arry truck .
driven by accused (R. /,16 17,19,20,21,52 80,8&), after sending Francois -back
to buy a bottle of wine, accused drove off alone with the Carmen in the .
direction of De Brousseville, turned into & field, had sexual 1ntercourse
vith her and abandoned 'her there vhere she was found dead five days later
_(R. 0921 1— ',3 075 811-986 87’/2)'

Accused had knowm the Nurez farily for sbout three weels, viesiting

them frecuently, givins the chiléren chewing gum, candy and the like

(R. 16,32). -On the afternoon of ll=y 28, 192, he had driven from his
carm into nearby Ferme Blanche in the Dodge truck, pone to.the place of
a ladere Ferrier and teken a gless of wine (R. 72,81,32). TFronm there he
vent .to the MNunez home There, according to !rs, Munez, he had another
glass of wine (R. 13). Ihunez, a barber by trade, got in the truclh: with
accused and enother soldier about three o'clock and went out to the
bivouac area (R. 9,10,13,23,29,72) where accused left MNunez (R. 10,73,83)
. and returned alone to the ITunez house in Ferre Blanche. There, as s, .
Nunez related it, he invited: the children, Carmen end Francois, to go
with him beel t0 the cerp to their father (R. 20)s lrs. Munez testirfied
she ohjected, but over her protest accused carried the two children to
the truck end .drove off with them towerds De Brousseville (R. 20).

Staff Ser'earf Elden V. KletZﬂan learned in Ferve Blarche lgter
that eveninzs that the little girl was missing and upon -his return to
"the bivouac area esked eccused if he had brought her to carp. Accused .
‘replied, "I don't know enything abocut it. I hevea't been back to'town'
(Re 12), - The next morning Cerren's rother saw accused at the carp and -
asked where the little girl was. He replied he did not Xmow anything -
about. the child, thet he @id not know vhere she wds. When the rother
insisted thet accused muet lmow, he grew vhite and pale and turned helf
wey eround as if trying to hide his face (R.. 21,22,24,30). 17, lunez
added that vhen his wife talked to accused "in an energetic manner,‘he :
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bowed his hecd ernd s&id *‘ne no kill', 'I_haven't seen the child'*, (R.. 20)

First Lieutensnt Gerald B, Blaleren, as a part-of his dbties a
provost rerskal, interrozated accused on lay 29, 1942 .concerning his
wvovenents on the preceding efternoon. " In responce to the questioninc,
accised ) ' , : :

v "tt*stated thet on that afternocn about 1700 o' clpelc. he went
into Feirme Blanche tekins another soldier vho tes on pass -and the
- ke returned o the bivouac area where he wes stationed about 3:15.
Fron there he hag Zone to where the planes were vwhich was about<a
mile avaye He stated that he had to get his transfer case erd his’
trensmission gressed, ‘He stdted thet this wes about 2:30 anﬂ
unon questioning he said fthet it tock hin about en hour or a llttle
rore to do +hls. Then he went to the vater point to £ill, tro five-
g2llon cans up with water. Trom there bc returned to where tho

planes vere end fronthere he went to dinrer, thet is suprer™ (R. lOO).

Asized the s;ec fic question whet“n“ he Lau reourned to Temrme Dlenche.
efter threec thirty, accused to L Licutency Tleleicn "he had not Deen in
torn gince the Qirst time" (R. 100). ‘

-

4

-,

~T'aior Renjsvin ‘P.. bre“uz, vho. was assilnel "ay 51, 1943 by the
"Divisicn G-1" to investigzte the casc of the miscing c“llg, (R.. 27)
testified:s '

"7ell, at about 1:00 o' clock on Jupe 2nd, 19”3, I saw the
accuced, Pvi. Kendriclk, for the-first tive in i1y Lancling of the
case vhen ke was brou bt irnto the tent of The Judrie Advocatc. )
Thon Colonel Qlrsted, T IcPhersen end yeell cort.enced an
interro;cticn, At 7:10 c'c‘oo“ the eccused ctatea in the precence
of the ouber two investisators, 'You coie in here vith ne and I'211
tell rou the whole uuo“"'. and av 7@ 10 o' clock ke Stgve to e that
the girl Car roen ume % had becn injured in e fell from his truck
on the 28th of lay, 19&3;. That he had been to her howe alfter hc

- had taiten the father to tle lith Field Artillery bivouec arez. Thet

" he hed deen {rirking ard thet he wos driving at ebout forty-five
miles pér hour hezded towerd Lis bivousc erca, when his truck struck
a burp and the little girl wee thrown out. He stated thet after she
was injured he difn't Imow whet to do, so he picked her body up,

laid it _in the truck and drove to a place shere it could be ebandened

after he hed seen thet she was past. all help.: The sccused then
stated thet he was willinz to lead a search partv to the spot where
the body was to be found.",.(R.-47,48)

Accorlingly a vearchlng verty was 1rr£€1ately o*gcnwzea by 2 jor
Brentz an. led by accused to an open field about tio riles northcest of
the totm of De Srou sevil_e, Algeric, vhere the body of the little girl
was .found ebout two rmiles off the Tor;akaéPev“e"avx Read (R. B,39467)e
The perty. found tire tracks leadlnr fron the~rouu to v;thin a short
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- dictance of & point vherc bleold steined
eppeared-to-have been tuc cravers cf a
by Lirs. Nhgez as o pert of Ler thQﬂvcr's cloulzn_,
At, this location $lhere vwere tlree or four grots on tle sround v
appeared to be hloodstzing, These snots were withia en arca ¢ not nore
‘than twelve inches in dicreter end werc four or five feet frow the place
where the wnderclothing was found; the greass cné weeds eround this aree
vierg presced dovm fc cone extent, over a spscce of thirty te forty square
feet, tut beceuse livestrock tere nastuvred ficléd, i'ajor Drentz

“thouzht it possible to find otlher spaces &i to this onc fd ke found
no evidence teadins; to show a struz.le Lod teken nlece there; ile end of
en Arericen tywe .cigerctie was. found near the underclothing (R. 22,7,
39,01,045,08,51,68); some tvo huadred sixty-five feet further o snot was
observed vhich had the epnezrence of & blood stain znd epnrosinatel:r
three hundred five feet further at a point epproximwiely ~ne-halfl nile
fron the nearest Arab hore the cerpse of the little sirl vos found

(Re %0,51,67,68).

A& picture of the victin was icdentified by the vnsworn testivony of
ker brother (R.. 32,35, Exhibit B) and Joceph Andrea, a recifent of Terme
Blonche, testified he recognized the body of the little rir’lﬂe the
;e‘uon vho had been identified on the photcsreph ks Carmen lhanez (R.21,62).

thor Brerntz sent for & photczrapher vho took pictures of the boly,
the underclothing end the spots on the ground. These pictures were
introduced in evidence anrd appenied to the record of triel (R. 29,40,41,
-42,13,58, Exhibits C,D,E,F4GyH,I,TJ and R).

Captain Theodore . Plure, ledical Cor who tres with the cearche
ing partr vhen the body was found (R..ﬁl), descrlbea 1ts appeerance
as follews:

"It was the body of & vwhite fomcle child Yxrins face "dovn
on. the ground and with the rizht arm: under the body zcross the
chest, exteonded beyond the left shouldler mwith the risght hend
clenched around a bunch of grass, The left forecarm was flexed
at the elbow about nizety degrees ond the left wrist wes
completely flexed with its cdorsal aspect resting on the ground
end the fingers extended, She was nartielly dressed, She had
on a.woolen garment ond a thin shirt on the upper part of her
body leaving the rest of the body cormpletecly bore. In a neat
pile dbout two feet from the body there ves some clothins
including a red dress, some bandage and a slipper.®#*##oler
face was imbedded in e .shallow depression.in the cround, but
the back of lHer heed. could be ceen end it ‘seered to be normel,
efked Alon~ the neck there were considerable soft snd swollen
perts. Across the back of the neelr is a club-shapsd Jepressed
area approximetely four inchev-ln‘-enuth, three-fourtis of am
inch wide et theé sicller end with the depression azboui onc &n?
one=half inches wice et the larser portion teo the left. This
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areca vas more Cecply discolored, precented ¢ cleor ¢ & nalneble
’
groove-like indentetion below the surroundin; sikin su rf .ce snd
ES
w0

anpecared tc Lave Leen nvoﬂuced by pressure epnlied to this por-
tion of the necl: 2t the tire or juet prior to deeth, w¥» TLere
was another depression. cleerly visible scross the middle of
the left deltoid muscles It had the same discolorziion, slight-
ly deeper end {he surroundin~ soft tissues as on the neck.-
This erca was apnroximeately three quarters of e¢n ineh wide erd
three incles longe A sindler deprescion is visible across the
arillary espect of the left axm, but without the induration or
contrasting discoloretion. The rirkings appecr to have been
nede by the pressure of some cobject at the tire or irredictely
-prceceeding deatl.. ®%% MNow the clothes we exaiined which hed
hﬁen found near the body. 'The lower nocterior of the dress was
covered with e dearl: brovm etszin vhich we asswed to be bldod,
#%% Before we rolled the body over we could see directly under
the genital orpens a lerse brovh stain on the ~round vhich
appeared to be 0ld dried blood." (Re 52)

Captain Plure coutinued:

"First of all we hed to cut tlhe little group of gress in
her right hend. **% e turned the bouy over befo*e e attempted )
to rerove the clothin: that wes on her and unon turning the body
over found tlat the fece muscles and. the tiscues of the fece were
-entirely gone. Thet ell vou coculd see was the exposed fecial
bones and the lover tceth. The anterior incisors were found in
zr2ll depression out of vhich the fzee had been rolled, At
the site vhich the feace ;o"*erlv cccunied was a little cdepression
® in that depression we found the rerzinder upper incisorse
As Ter es te could tell in the field there was no indicetion of
fracture, just the dislocetion of the uprer front teeth. Around
front of tre neck the slin was very derk and swollen, npce*ately
seft on pressure with e verced licuificetion end detericrstion of
subcuter.cous structv*os. It.ves irpossible to distinsuish eny
definite reris or any & Zefinite points of »ressure, or cubts.

"ys What, in vour onrinion, had cauced the dielo cation of the uprer teeth?
At In my opinion thet vwas {the recult of rarncot action or secondly’

thet they had been diclocated by sufficicent prescure arcinst the

back of the head cr necl: %o force tlhe uprer jaw into the ground.

In ry opinion thet would recuire cons iderable force.

Qs What was the opin io you thourht most logical? ,

Ay I felt thetv the teetli hald been lost due to & certain desree
to a loosening ol then br force of nrecsure on the bacl of the
neck end ailed by naturel conditicne surrounaing loose teeth
end the ~epot action, andt thot vhen the hody vwes rolled over
the teeth hed remained in the soil.” (R. 5L)

Ceptein Plume testified further thet vhen heevy pressure 1s epplied

270859 -5.
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tc en ind 1v1c nal "‘t *lze tine of death, the depressicﬁ »eraing - 1n the Iles
because the skiin has no resilence as in the,case of a liying person.. _
He said the .thurb and right index fincer ;:u vcry ‘snugly iM th 11“ enta-
tion. There was a corre ponc:uw denress1on on the-inner side of the :
left erm directly opposite ihet on the risht.  The index finzer u.t into"
thet croove very snusly (R- 53)e

The ceuse of the death of tbe child, in the opinion: o; Cz ptaln
Plure,. wes acplvxiation due to' compression of the fece. info the ground
cospletely -obstructing. the air passages of the noce .end mouth, - It
secried to the Captain thet the.face hed-been imbedded in the soil bj
Dressure anlied to the ball of the reck,  In this merticular 1nvtence,
suffocetion and auph"::la»lon aré inter-changezble terrs (Re 53,61)e
Captein Plume was of the opinion that the litile bunch of grass clutehed

1”'*“13/ in the chil d's richt hend was grcsveﬁ in the zronr of dezth end
“thet b this circurstence, together with the wry the fuce was irbedded in
the coil, vade it obvious that thc (_11’1 hed diel on the spot vhere-the
bOs..V TuS fOu"’l (R& :L\-)q » ‘

“From en autopsy pers o""efi by Ccptein Plure and & 1*‘re ch phyrsicien
(Re. 55), it was ceterpined tiet the ‘uscles swrroundin~ tha enus.of the
child were conoi idpra bl" relaxed and the vasira urusuclly ¢iletel fov &
child of ‘that ace wnd size, There ves an ebzencc of himen vhich inlicated
the irl hod been violated et sone tizme before her deatk, The lungs were
both completely COlluT‘Ceu nd there wes a totel absehce of air in them:
(Rr_/U): Ex, -fe.)'- o

-y

)

\'Ceptuix; Willie:. Cu Sivith stool with cecused in view of the tody of
© the ¢hill, about thirvy or Toriy rerds.eway, irmedictely alter it was
founld. Asled 17 Le m.uted to uvll more ':‘dllj ecvers uhlng thet hed .
Lapnened, accused .replied, "Yes, I thiulr I canl. ﬁ* ter havinz heen werned
of his riyhis by CvJ’Ju«.ll Saith, acc*'oed steteds :

: .
That-he @ Sergeent Ijoe wnd, énother an raferred to &s
apassari "'Ollv to tomm end vhile p..GI‘C irad .visited tlree
faulles an? drank ¢vite a bit, Cne of these failies were the
" Ferriérs who uneed to wash for them end encther foily wes Macdere
Des Fordes. They wend ch" to term efter visiting the Des Tordes
fenily pho lived neexr the old eirport end Crecli seme rore,’ Then he

and Faspasecri returned 1o CEID - 'I".-ev plcker’ up a cwv1llan La“ber
on-the way out and when 'they got to cerp ho drank sone rore wine’

and went to work on his truclt,. - Then ke ifiniszhed whatever he was
doing cn the trucl and thougkt of Se’""ear* Yee in tovn ond went
“beck to towm. That-he 1emberec1 he got ‘to tom enl didn't find
Sergeent Noe so Le drank some & ncre.. Then he rereiiers going to

the hmeg home. vhere he parked;in front of the: door.  And a little
£irl ves in the doore. He left there with the little cirl after

sorme conversetion with the nother. e.r~.1 sterted back to the camp

and mede a staterent thiet he was so drunk he ¢ oulén!t remerber see-
ing the road, . .They l/cu “the tovn and et the first buup they hit the

276359 S e
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litt e 1r1 fell oute Mo stonped &xd w o thet ele was pezt leln
£ the rocd loo“ih; for a n‘acc to ebonacn her. alter

t‘.qat he Cid ¢ ronerber vhet hed happencd,. - He vent beck to caip
end ste supyer, oxr r"”*e“ that te fried to eat surper, end ther
went cut anl lzid domm end went to sleen. I then ecled hin if he

had scea the end if it locked ss if it had fellen off & truck,
e czid vhet. the feace wight have been, Mo was zointed out thet
the bedy loolred as 42 had tedn rmtileted in the sexmel orgens end
esized him if he wanted to tell us Low thet occurred, He answered
that he woulin't cgy vhether - he dié¢ or didn't beceusze he head been
too drunik to remenber. He was eslied even efter the body end £11 .
the evidence on the ground hed been discovered as o how the sirl
hed died and Le still insisted that the death. was caused by her
felling out-of the truck® '(R. 6L, 45)e
Folloming the discovery of the tody of the rmissing c¢hild, accused
was again interviewed, this time by Colonel Thoras A, Roberts, Jr., who
bhad been eppeinted the idvestipeting officer in the ceases After being
rarned of his rirhts, asccused rede the follewing sworn statement to
Colonel Roberts (R,. 101,102, Exhibit "T7)s '

"I have no now stetesent tc walis reference to the deeth of
the child, ™t the stctement I nicde to Eajor Drentz on the roring
of June 2, 19/2, just prior %o leadiny Lejor Zrentz end e partx to
the body of the child, and vhich statement ycu have just resd to
me in this investica tion, is correcty in thet I reuerber tie child
beinz in my truclz but I had been drinking very heevily and wes very
drunk.. I was driving. the truck on the hichwey coing out .to caxp to
take the child, since she had begrsed so hard to go end her mother
had cénsented, out: to cerp vhere I had teken her fether ecrlier,
Thile driving recklescly in 'my drunken condition at & sneeld of
ebout forty-five riles an hour I hit a bad burp in the roed andé
the child fell ouwts I am not sure but I think the truck also
run over her. TWhen I stopped end nicked her up end sar she was
beyond help I beceme glarmed end frishtened so'I turned off the
road at the next turn-off to.the rifht end cerried her body out
into a lerce field there near Delrousceville (Alzeria) end laid
her on the grass end left her there., I was so drunk I do not
renember enything thet occurred fror there on, I tak eﬁception
to testirony of Mr. end. }Mrs. Nunez that it was at ry invitation
thet I carried IT. lunez to.carps. 1. Munez came out of his houce

" 8= me and Hepasaari passed end stopped us end asked for a ride up
the road as he wented to £o to.some tomms I desire Corporal
FHaapasaari called CER-B wltness gt the tire of the trlul to
subs»antlate that point. (Ex. T)e

. When accu"ed left tbe Nunez Rouse with' the two children, Lrs.
tunez testified "he was not drunk. he was gober" (R, 21).q:mechrician
Flfth Grade Georce E.. Haepaseari, who had gone to Ferme Blanche with
270 Bcgused on the, afternoon of‘ Iay 28th. ‘testn‘ied tha’c he and accused
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decided to zo back - to the cap area and "we left anc on the wey wherc
this bar.er lives, he wos stending cutside by the road ond he came

zlone ip the truck with us"; they arrived et the cenp about trree

fiftcen of clock ard et thet tirme zecused vwas not drunk, "He eppeared
norcl", His conditicn wes "no different® when he refurned to the cenp
shout Five thirty ctelopek (K. 72,72,75)e Accoriing to enother wilnees,
he vas csober et three o'clock, appecred "aori-gl" about five thirty o'clock
ond "seened sover eroush? vhen he rsturned to get his nmess Mit chout eix:
forty o'clocl: tiet afternoon (R. 10,77)s Still enotler witress vho sey
eceuced avout five thirdy c'clocls scid the natter of zoingy to a show carme
wy and acenced scid, "Waat chout me roing?®, thet his cordition as to
gorrictr then wos "He was just lile any other memn,.  Just. like eny oiler
sober ron" (Re 7¢)a :

Accuscd elceted to testifr vnder cath (R. £2). Me said he got
acruainted with tke Inmez fe:'ily in Ferme Zlanche arnd estirnated he hed
visited ther half o dozen tires., On the afterncon of llay 28, 197, he
end Macpasesri tock Ioe to torm about ore thirty ofclock, went to ITc.
sat around, talked end had o drink, THe found M,

s ce,

D2z Berdes there ard foo!r hin hore, returned to the Ferrier plece, set
terted buelr to corpe AS he wes passing by IMinez stepned

cut ef the deer of his houce and weveds Aeciced ceid he stopped, piclhed

I'mez up and carried hin te caips. There he told Kietzman he hed scme

work o Jo on the truck and went over to the neintsihence area but so ruch’

worik was checad of hin, he "thousl ebout Scrocant Noe end toolr offf to

Ferue Blenche but could not Tind hirme JAccused had "a :£loss or two of wine

end went fheck to Ire, Muncz's house® (R, 83) vhere he drenk "a couple

of sleczces of vine"s He caid he steyed there about ten or fifteen riinutes

ané -

*hed to be beck in cavp, I hadn't greased the truck
and I hed to get baclk before chowe ** I bade Mrs, Funez
cood=bre end ot in *the trucks The chiliren were in the
truclz end the little oirl asked her rother if she could 2o
to czp where her father ves gnd che didn't say anything at
first end the zirl eslred her agein and I said, 'Okay', end

1)

]

£

sre ca2id, 'Oy, and we tcok off then. ** Coing to Fornaka
there is enother little road thaet turns beck *# approxirately

one -hunired yerds. After I had gotten about one hundred
yerds ebove thet road, I thought about I wented a bottle of
wvire, cir, o I sent the little boy beck after it. ** I gave
hime tventy frane note; sir (R, 84). ** Well I.sat there,
I ¢on't ¥now ezactly, but epnrozimately five minutes ‘and he
Cifr't core tack =0 I turned around end went back to the
houce, end the mother ret re at the door and I acked her
vherc the 1ittle boy was end she said he had heen there and
Cotten & bottle and went efiter some wine, Well I was in a
Tuzh to get tack end I bede her good=bye. I said I hed to go
exd ret bzeli, % I went up the Fornsla highwey, ** after we
270359 €0t up cloze to this next little tovm, ** the little girl

o
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started lewshing end esked me if I wented to Yzir-zigt,
so I ¢&id not think rothin  of it ri-ht thene Then she
asized ¥ grein end storted »lerins with e the sare
wey ernd after I pessed this little torn I sterted to
loolzing for a road to turn cff end turned off and went
out in tize fleld == gbout a mile snd & helf #% e stoppeds
We both got-out, of*the truck énd she pulled off her dress
and 1aid domm on *the ground and prulled her pents off and
" we had intercourse®. (R. 86)

Accused - cqptlnued that the littlie girl appeared villln¢ to heve the
intercourse -and .it was not herd to perform (R. % )e Thet after the act
te got bacX in-the truc!: and she got up end put her pants back cn, got
her dress and“climbed upon the fendef, started to put her dress on

?%and she looked to me thet she had a kind of a speIl,.
sonsthinL that 1ooked like a spell on account of my sister
at home had several of them, ** It looked to me like she .

- reachéd for the side of the seat and then she then threw
her s&rms out and her eves rolled way back in her head ®wnd
she turned and fell (R. 87) *# richt off the running board **
Tace down. ** I cot off the truck because it scared me, and
I got eround to where I could look at her. She was shaking

80 end wigzling around-and I could see foam around her mouth

.'and I got scared ard jumped into the truck and sent streight

. back.to Headguarters Battery just as faxt ag’ I could go'

(Rr. 88).

On airect exemination mccused also testified that previously, at the
solicitetion of Cermer Nunez, he hed hed seynal 1ntercourse with her in
the home of her parents (R. 85).

On cross-exarinetion, accused said he could. net eccount for the fact
thet blood stains vere on the victin's pents eand dresse« "He did not re-
call statinc that he was so drunk he did not remember vhat happened
(R. 90)e He adritted there were two blood spots at "that scene" but he ‘
could not account for them (R. 90)a It seemed to him.that he %old some~
one the little girl had fallen out of the truck when it hi¥ & bump; he
did not rerember *just who'. ' He said it was not true thet the girl fell
out of the trucl when it hi* e buwrp and adnitited the statement he made
to Colonel Roberts (Ex. T) vas not the truth (R. 93).

The defence celled Captain W.. L. Barris, Medical Corps, who testified
thet his estirate of the desree of intelligence possessed by accused was
that *he appears to be about a2 dull norrel® (Re. 94,95)s The Captain hed
observed many ceses of epilepsy. The outsterding acts during such-an
attedk are that the patient firast tecomes rigid,; then relaxed end jumping
motions go bhrOL"h the bodyr; there is some foaming of the méutlh, a relaxa-
tion of the rectum and the. vaglna. snd the eyes tend to roll upward.
Sozetlaes erileptics are found dead from suffocetion due to huryznt their

K
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heccs in pillows édurins: e convulsicn., He express
vould be possidle for sffoecaticn to tel'e plece if

down into :hﬂ"“O\nL 1.0 the zir pecceres gecled
oxrzen (Re ©

4 the oplnion that it
ce vas nushed
141y to ghut off

*

P

ptein Herris elso testified sexvel sergation has livtle to do with
v end even chillren feel it (’2. 9’.9’?). :

o

2P

The prosecution recelled Ceptein Plume vho tectifiec thet in his
redicel copinion ke Aid not believe 1t noseible or concelvedle "'l"'t
Carcen Iiomen could heve buried her fece in the ~round as ke found her
and esphyyiated herself by rezcon of en epilentic fit (R, 163). EHe
seid, "I Zon't bellle—ve there g eny cuestion in iy ind as to the Cdeath
in this cese and it wazn't the recult of en esilentic ceizure” (R, 10L).

L. The evidence, inclulin: the stetenents @nd tectirony of accused
lecves no doubt thet et the plece ené tinme ellered, esccused 'o“c1ol_/ hac\
carnal J-“o'?.'ledge of Corren itnez, end that thereafter suffocsted her to
deeth by burring her fece in the soil with cuch force and violence e ¢
obstruct corpletely the nacsase of air o ler lunss. This wee rone and
rarder; es charsed.

e}

spmecyonce of blood stoins en the sround cowre two undred oi
Ifrern the scone..

Leensed denied the murder Lut cdoitted heving cesmel intercouvrse
the ¢hild vho 'wes not yet ten yeerc of eze. e testified ot the
1 thet she removed her omm c"ou;-;né: crd velunterily submitted o Liim
L thet after she hed nut ox her Lravers cnd tres in the et of puvting
er <ress, she wes ceizcd 35! syrtors of
vilenore He could net explain v nd torn end
ofy rcer the ecene ¢f the rorns, ner covld he ciplein the spots heviny
S on § G oeixtr-five

Fig mreneretion Tor his crivinel conduct -es cunnin~ly deviced and
Celiberetzly cxecutel,. Degirm ond nremelittiion crerzctericel hisevery
vovencnt, Tz first contrived: to cerry the father ¢f his vietin to the
tivouvace crea, no doult for Tk once of i
ci the p:‘c’:ncti 7 "'17.,\" v*qer wd of t
tal % 1ildren Trom thelir howve to the e
Then l“C"‘“'“Sl"u co the INuncz hore, le cerried the acl:
triel over the protcst of Sheir wother crd very culclls :gelf o
the 1itile Lo upon a fl_i:"s:’ ;“’.‘CwC..C. e then drcve 1o en izcolebel grod
i oen Tl <l te rone of cirk b force
o witrous her cousent, '\’a’l:: t PRy viehin elser
raping Ler cen only be coujecture cc.pel thie cone
clusion thet the Lilling wes Jelidbord 2 dmtonti , Tho cehner in
waleh her Teee weo lidedded in the - of hen tcoell,
the irndertitions on the teclr of lex e focetv thev
both lumge were ecoiml etely cellanved, end “he sping of e ad
c? cress Ly Lher rizht hand in tic ::_:\ony cf Cecth e::cluco*‘a:.y rzasoroble

hrpothesic other thon 'ceeused rurderel the chill in She mannes ¢ elicged,
2706}5 Althoush he escerted, in cne of the several conflicting, steries he
uvlui.' -‘G [Je)

£ 0 rreé A A - ERENY . $ 3
thet be wes in a m'.z‘.or contition ot the time, he did no
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,J
o
o
o]

contend +hen Lo iczt-f‘ errner o7 eviience

v
ves wcrchelled L ue ves © st hic
faculties thron lo thc'cftelloor he cormdtted e TLs zober
coolness ond delibera ulon vhich chorecterized his entire conduct erphesi
the rrevity of *he crimes eccused hos corritteds Tre court was Mully

justified in its findin;o of ouilty end in sentencing hi:: to desth.
J i . >

5. "Rere is the unlawful corzel kno-’e*”c ol awoven by force end
tvithout her consent® (LI, 928, Te 157)e For the procecution it is
only nececcurm- to prove that the eccused had cernel Imovledre of a certein
female end that <le ect wes done by foree cund without her corsent, Any
nenetration, nowcver glizkt, of & forale's cenitels is sulRiclent carnel
knowledpe.. This rzv be proved by circurstentizl evidence (Tharuo“'
Crir.-Law, pe 9%5)e 'hen theore is no comnsent, the force involved in t’c
act of penetretion a2lone would suffice to estehlish the elerment of fore

Tre erire of rene oy be or*ltted on a ferele of cny cre. IZut ey
ien law, which coverns the Cefirition of the offerce in courtse-narticl
ﬂ

ses, cexucl intercourse vazh a ferele unfer ten "oar° of =272 is punishe
able cs rane, vhether the actv wzs zccorplicied goeinst ter will or not,

es

or with or wvitaous her concent (52 C.J.,.p..lOlO, ge,. 15, note 12). A
ferele under thet ere is considered incapable of consent (52 CuJsy Do 1020,
cec, 20), and Ler ec-uiescence in the act Goes not constiiute consent
(thmarton's Crine. Lew, sec. 712).

Vieved in the 1lirht of the foresoinz p”+ncip*cs, the evidence is
ermly sufficient to show thet.the accuzed is ;uwilty of the crime of rarce.
Uron his own admission thet he hed cexuel intercourse with the ﬂq11¢,
wes shovm to be unier len reerc of ege, the sccuzed's suilt is corfirsed,
Zven thou h, 2s he clediis, she volunterily submitted, the foet of Ler
“ciwﬂ bhelow the ene of consent copviets hime Bub, lrrespective of this
lesel presurmntion, the evidence 1s replete with focte cnl eircumsteonces
thet ere indicetive of force endl went ¢f consert, It weuld be urnececsorily
renetitious to point out the M';;nlf"ce:..cr: of "“s blord steired undengcrient,
the Ziceleosures brouckt out by the sutopsy en? the progence of nen; other
irdications of &8 dirbolicel 1ntcnu1t" ené o col@ cnd ecloulating plovolence.

v r is the unlatvful kil‘inﬁ of & humen hﬁ*nf T l-mpli
aforethoucht® (11011, 1928, p. 152). I ic ‘o* the “"osvcu+1on 0

o~
*
-
v
=4
g
3
D
3

esteblich thet the eccuced killed a certein nerecn by ceortein reoovs,

cs allered, ond thet the 1:illins ves with rolice cforethovsht, This

irvelves procf thet -the nerson ellered to have beron Xkilleld ic dacd, thed

the person ¢iel in conseluerce of &n injury, thet cvel injurr wes ihe
_recult of the act of the sceused end tlet the Jesth took plece within

a yeer end & dex of cueh ecta
) Murder is Aistinguished from menslewyhier by this elenent of "relice
aforethou ki, "lice" iu law is nonifest by *he intentionsl Joine o
a tronsful sct to the. iniurr of enother (Tiertontc Criwe Law,see )19 et s2a,)e
- It mey be inferred from.e (eliterste intent to kill (Tharion's Cri. Law,

270259 . -u-
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) e cecsorils rxan hotred ~r.oopersopgl 1117+ill
s ths ™e voe ¢f Yle tord “afC"t*ﬂ:th" WeTotelbatorr
mewn et s 1le2d, swet crist for eny rerticenler noriod of
tirc before the corriission of the sel or $het thc irt ~tion to kill re
heve nreviocusly exic te~ It ic sufficient that it exict et the ti.e the
act wes conndtvted (1€, 1921, H. 110), Imlice aforethoucht may thuc he
fourd whien the act is not :VA‘ec_tgueu. It is elco arnrenricte to note

hat even ca- unintertionsl homicide, comdtted by ore whe o the tire is
enrered in the comrdssion of sore other felonly, as for 1nutance, Tape,:
ie rurder at.corron lew (29 C.J., p. 1097, sec. 70).

It is clear that &ll the necessery elerents of the crime éf rurder
have been estubllsned in the present cece. It is irreterial whether
decth ensued from en inderendent intertionsl ect of suffocefing thre.child’
or vhether the suffocation wes in concomitance with the perpetrriion 8f
g collateral felonicu acts Whatever the view, it comnstitutes rurder

A

under the corron law, which is epnlicable to the instant case.

7. Consideration hes been ~iven to the uce of tke alternative
nleedin-; conteired in Svcclflcatlod l. It charces the accused with the
killing "by suffoceting her with his heands or by other heesns forceahly
eriployed®s There is no doubt of the generzl irmropriety of alternative
plealing in criminal vroceedingse. It is free from fatel consequences
only if the alterxn iatives do not constitute seperete end distinct offénses
(Diz. Ope JAG, 1912, ». 487), erc not inconsistent (Winthrop, reprint,

De 195) and do not renaer the charge uncertain (20 CeJiy seCs 85 31 CuJey
sec. 131). : ’

It is also appropriate to observe thet where the pleader sets forth

a description of the means by vwhich an offense was cormitted, the proof
rust correspond with:the everments in general character and operationd
Thus a charze of killing by a partlcular 1eens cennot be suprorted by
proof of death by en entirely different meens (Whertorn's Crime Eve, D.1806).
4s sald in en old cese, "if a perzon be indicted, ...for-one species of
Iillirg, as by poisoning, he carnnot be convicted by evidence of s totally
different species of death, as by chowing stervins or stranrllng' (1 East,

PoCe 3113 cited in Therton's, sunre).

In the nrescwt cacze, tbe unlavful, xilling was by suf focation, This
at once is:indicative of ‘& particuler rode of killing end a peculiar -form.
of violences. A5 such, it is irraterial whether the suf*ocatlon ‘vas
accorplished by the use of hands or by some other reans. The nature of
the violence and the kind of death inflicted by it ere the same. It
has accordinbly been held that vhere death was cherged by suffocation
throurh defendant prlacing his hand on the riouth Of tke deceased, it s’
sufficient to show that eny violent reans ware enployed to stop deceased's
breath (Rex ve Waters, 7 Co & Po. 250, RECL 597; cited in 30 CoJe Do 135)e
Ioreover an alleretion thet thz accused strangled and cholied the deccased
with his hends, hes-bBeen held to be supnorted by proof that he strangled
her by placing e scerf around her neck (Thomes v. Con.. 20 SW 226 1 KL

270653
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s oeye ovvicuelr based
13

ed in such cacez could not Lave been nisled
1 o} g of

By

uoon tie view thev the accus
by eny difference betwenn

233; cited in 20 CeJsy De 125). These vrincinle
N 7

ent. tlc tkd Tere shete-

g rerticuler mede of & Lv "suffocciion' _

wletion®, or "eholdirs" (sc d in nete 13, sec, 2¢1, 70

it e "Hc”lcife“~.3551 tont ¢ Coime Lew, pe 202), would be sufficiente
decerintive to eunable & merien of orclnery urge:sce‘dlny o Jmov vhet

is intenied. Toreover, rencrel averrenitc ere TODET the mneriticuler

foets of the offerse cre peculiarly vithin the lmoledre of the accused

(Archﬂold cited in Wisthron, rcprint, pe 15405 21 CeJe, Do 673)e Neither

is en indictrent viticted by en clternctive statere in netter vhich rayr

1,

be rcjescted s surnlusele ("l CeJey DS fu', 77y intirepts reprint,

a3

3

Pe155)e
Tut in court-nervice pfzc~~1'.
the tecinical nicetr of wn indictient (D*“. 03. JAG. 1010 1°xO sec. h%l
25) Jo The nrire resuicite is thet the specification apprise the secused
of the offence chersed gociust him vith such definiteress snd corTectness
es to exzeble hiw to mrezere his defense tlhereto (Dif. Ope JAG, 1$1C-1CLO,

sec 427 (4) e

In viewr of the fOTv'O'“ﬁ nrizeinles, tie Boerd is ssbisfied that
whe asceuced in: the instant cete wes fully ennriced of & definiie chorce
el upon allegetions vhich cirnot be considered uncertoin, rmisleciing

dicisl to his ri;»uo.(zna sce iCr, 1928, nrer. S7b,

or in auy wenner mreju
v

well ¢ the ldefence
the esccuzed, ac a

-~ - 2 Ealy -t A
cently sirrificent thet

che vru the :gcé 2y ¥ . T
Cod thet I vill 4 (R. 32), the rceerl feilc to
the foimuel alri o Sh o hime The riern
ce n o ’

~

.

_'.'.A... N 3

Znternose any chiec
"0

O

arececelinrg, rerdiculerlyr bis identild Ltlon
no consrollins irmortence. -;orrover,
£ A

~ To.repreeent d photorronih of the
evifence with the emprecoed consent of

: 2 »roof of thet nicteriel foet s
. N (\P‘*’ ~ -
TAG, 1912-12L0, sec. 275 (2); 017 110657). It

2 o
is
=
2 LR T % s e Far S | o~ 2
Ilentit Shoroln wes lauc: calir-ed LU enntlcr
em1Y PR . N ~ ~n RPN T~
ez 1el) a5 the cecuoed (Rl 52) (Din. Cpe Ji0, 1510
- e~/ - .
C:', Jz_l"-.‘O O

of Review holde e record.

270559 - 13-


http:1~s:f01"'i.se
http:e~riC.er.cc
http:t~:e-E..cc
http:o:f1er.!.se
http:Vt?rr.�.cr
http:str[_~c�c..lr

(&)

~
v

- of trial legally'suffig&ent'to‘sqppdrt the findings end éeptencééf

PN
f“; y .y }fJudge Ad#ééaféy{ :
o e e R -
BERE IS
AT 218,55 | 1st Ind. TR
“Branch Offlce of The Judge Advocate Generel, NATOUSA APO\53A, Us S. Arzyy,
16 Taly 1943, - ! FE SRR

{

';TO: Conrmnding General NATOUSA, APO 3 U. S. Army.

ff‘- 1.. In the ‘case: of Private Tares E. Kbnlrlck (14096995). Headquarters‘
Battery,” th Armored Field Artillery Battelion,. attention is ihvited to o
the foreg01ng holding by the Boerd of Review that the record of #yial is
legally sufficient to support the sentence, which holdirg is hereby - -
approved, Upder the provisions of Article of War 50}, you now have the - .
‘aut%o:lﬁy to o”der the execution‘cf'the sentence, B o
2. After publicetion. of the renhrel court-rartial order in the .f,f°;
‘ case, six copies thercof should be forwerded to this office. with the -
. forecoing holding end this indorsement, For convenience of reference end
. to. fuClllt&te atteching copies of the pu“11¢ncd orler to the’ reoor& An.
' tris cese, please place.the file number of the record inm perenthesis at
‘,*;tne end of the pub‘lshed order, es follOvsc_ I e AT

(NATO 218).  . o .:f,,‘f . 'ff<: i : A fj‘;:f.ﬁa . :
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Srezell Cf7lice of The Judrse advocate Generel
‘ with the
Ferth Africen Theater of Operations

(265)

APO 5J‘L’ U. Se M"".:',
1 July ler“-
Poerd of Review

TATO 219
CULRITED STATES ) NORTH/EST AFRICAI; £IR FORCES
Ve ) Trial by CeCelle, convened et

: ) Casablanca, Frerch lorocco, 26
rivete RICID Y. KEIR ) 'y 194°. Dichenorable Dise
(22506195), Feadruerters and ) charge, totel forfeitures and
Service Coipany, Zlst Earineer ) confirerent at herd labor for
Aviztion Resirnent, C.E. D! one (1) year. United Stetes
’ ) Digceiplinery Barreclis, Fort

) - Leaverworth, Kensas, desirnsted

) . @s nlace of confinement

HOLDE'IG by the BOARD OF REVIEW
Hol’“‘:ren Ide end Slrpson, J’ud~e Advoc&tes. :

1. The record of trial in the case of the soldier nared above
has been exarined by the Board of Rev1ew CT

2e nﬂcused as trled upon tLe follovlnu Char~e ané SDeCl;lCS-
tion:

CH/RGE: Violation of the 58th Art:"r.éle of Ware

Specificetions In thet Private Pavronu e Keir, Hezdgluerters
and Service Corpany, 21lst Engineer Aviation Reciment a3ig,
at Nediouna Airbese, Freciich lorocco on or sbout 2 Februery

. 19)2 desert the service of the United Stetes #vé did renain
absent in desertion: untll ke vas apprehended ev- Casablanca,
French lorocco on cr abouu L Yerch 1943." S

He pleaced not -Qmil'ty,’co tbe 'Cbarr“e'and Specification. He was found
"guilty of the Specificetion except the vords "desert" snd "in desertion®,

244179 .
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subbu_w.tul u:_C“ﬁlor, roenectively, the vords "obsent his

nroner leave from? end "without lezve", of tle e::cepted Tore

end of tle subsiituted words, suilty. e wes found no* o
Charge vut guilty of violetion of Article of VWer 6le '1"e.u.C€ of five
previcus .convictions vwas initroluced. Three of these counvictions were

wr

leeve in violction of Article of Waur ol' one was

one for treach of rcotrictions, both in violestion
of Article of Ye was sentencecd to dishonorable 'diccherce,
forfeiture of £ll pay and azllowances .due @il to hecone due, and confine=
=ent et Lerd labor for one (1) vear. The revievins euthority epnroved
the sentence, cdecirnate tl:e United Stetes Disciplindry Borreciss, Fort
Lezvenmorti., Fonces, as the plg ce of con[’menep and forwardied the reccrd

- fer action vnuer Article of War B0%: ’ ' L

for abecice ritiout
Tor drwiltenness

_
alit

- /
Wer So.

2, The evidence shors $let on Februery .2, 1942, accused absented
hirself from his orgenization wi bl:out_proper leave (Re 7, Exhibis "A")
¢l on February 20, wes broucht into the nilitery police steticn
et Ceseblence by o rilitery policeren, There, upon being questioned
by the provost nzrslal officer, ke zeld "he res AWOL since Hovenber
20%h" (R-. 8,9) e '

.

After l-cvm.;' been scvised of Lig rlg,lt sceused told the i’weoti;at-»
ing officer in ¢ interview on llerch 20th that "he wes picked up.eutering
0ld Medina by tie rilitery molicenen arc at the.tine he hed teen drindng
end e hei no intention to .desert atv eny tire since he left his orgeniza~
ticn end thet ke wes Yeeping in contact . with merbers in the. OI‘""LlZ&t...OIl.

4 I«is'ort';m';iz ction pull d out", The 'investigeting officer
$ t cceused "adiitted he-had been ébsent v.:itl;out leeve" (R, 12).

The lorning Renort (Exhibit "A") containc the fo" 10*1“' entriess

Fche 3 "Pvt. Kclr duty.to A‘:’.'CL &5 of 2-2-13" JEL - ‘RF.

ir fr A% OL to D"SCI‘LlOl‘l."-----

,
2 "Dy, Kei

Feb. 2 JEL RF

----—--------"Pvt. Yeir fr Dcs. t0 AB Corf. Cas a’.uancu.
. Yorocco, %0 conf Bere G H, 157C0 JEL RF

el en upsvorn steteront throush his councel
othipng cervane to Uhe ratlters et issue.
»5 fron vre e:videncc Lhet eccuseld absenied hirgelf

vithiout proner ‘ch on Fe*ruvery 2, 1942, cad wes
and- resurecs terr control

o
@D

'bw,’qu-’ epl T
{6 poecrd off triel sihce

- ull ty of

GhZ ore nov supported by
. uneathonizel ahzence on thet fete by errest by
18 ig’ c,u.twl.,-zcd b:,r t:'_e nneon v-i‘..-l.cue' eviiernce, -

le-el,.

The centence 0404’f79 L1 c*‘\ﬂyn-‘-

c e G ptein D.. Qe Co ‘ r\ l?\E mlcer, r'a.,a. l;,pca 134
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Areg, ilestiliclr hio ure, each coptioned
"Cetention Recoru", T EDC ed irv Lce vivl.out objectich

(R, 3,10, Efdibits "BF cof 90" ). Tocend for the linited purpose
of chewiny, the deteution of sccured. by wilis uthorities, these exhibid
Ters Wcor“.,ve_..,, conteineld eny hesrcor and reveous matters end choule
heve ween excluled brr the court (pa 85 (X Dis. Ope JAG, 191“-10’0*
DOT e 1179, pe 121, 1T, 1828). It is conelu ded, however, that tie sub-
stentiel »ishits of the ecccuseld vere not injuriovsly affected by the
crroncove alidszcion of U )

heLe accurmﬂts.

: be The court vaze loptlly conctiiuted. Ilo errors 1n3 rionsly
alfeeting the cubsventvicd rishts of accused,were_connluted et the tricle

. 7Te TFor the rcsons stoted, the Board of Review tolds the recerd
=1 lecelly sufficient %o supnort only mo rmeh of the fincings of
ouilty s involve findinss that accused ebsented hirsels fron ni o
ation without nromer cvihority from Februsry 2, 197 to Februery
: %, in violiiion of irticle of Wer 61, end lesclly sufficient to
support tlie centences. United Stetes DlSClﬁl’PCTV Barracks, Tort
Lecventorth, Lunsas. is en esuthorized place of conlinerent uader the
fects obveining in this cece (par. 2b, AR 60C -u9:, C 2, 11 Jenuery, 19! ).

s Judége Acdvocatie,

., Judce Edvocele,

m J’V»AMW » Judre Alvoceaie..

244179
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AT0 219 ‘ ' let Ind.
reanch 0ffice .of 'I‘he Juf‘ge Advocaue Generel, J“’.POU“A, nPO _53L,,. Ue Se A7,
July 19h3 : :

e

T0: Corranding Generel, llorthwest J‘».fricen.Air Forces, APO'G_'?_%’O, TUe Se ATy e

l.. In trhe case of Privete Reymond YA I<'er" ("”"Oo"c ), e
néd Service Cospanyy .-ls“:, Encineer Avi -tﬂon Pc¢1:.c~.u, Cel., &t
1nv1ted to the foregoing hol by the Decrd of Review thet the record

of trial is lerelly sufficil nt .,o .Ju“ﬁO'*t only s0 ruch of the findir s of
~uiltr as involves o finding of ruiliy of ebsence.witiout leave “rom
Februsry 2, 1942 %o Tebruaxy 20, 10.4°, and legzlly sufficient to- sunvort
the sentence. This holdins is hercby aniroved. Upon telkinz & rec"ssar‘y,
corrective ..cclﬂn, «'o“ v':.ll nove aLu.llOI"t” to order Tie ::ecutlon of :
the senterce (sce s 1928, nazes 77 and 73). - '

dguarters
bention is
e

e
by

2. Affer nublicetion of . tlie e“:ral cov“t-‘:er‘,_ul oricr in "’1‘5
iz cories thereof should be forvardel to this oflice -

holiing i ’:1118 inlorseent. Tor convenience of re:‘erence

anc to f;CI_lt" ol C.lll’”‘ conies of the nublished oréer o ths recond

in this cezse, wleere nlace the file n]_ ber of the record in neverntiecis
at the end of Tthe published order, az follows:

AAAS
DT DICITUFD -
Briqscdi e‘“ Censrel, USL
cigyert Juire Alvoecte Cererel
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CONFIDENTIAL

WAR DEPARTIENT (‘169)
Branch Office of The Judge Advocate General
with the
North African Theater of Operations

APO 53[}., Uo So- AI'HIY»
9 July 1943
Board of Review .

NATO 228

UNITED STATES ~ HEADQUARTERS VI CORPS
Trial by GeCelley, convened at APO
306, 14 June 1943. Dishonorable
discharge, total forfeitures and
confinement et hard labor for
lifee Disciplinary Training
Center, Atlantic Base Section,
designated as place of confine=-
ment,. '

Ve

Private JAIES (NII) TUCKER
(32430845), Battery *I¥, 90th
Coast Artillery (44).

Wl Ml Nl NNl NN NN

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge .Advoca‘tes.

le The record of trial in the case of the soldier named above has
been examined by the Board of Reviews

2+ The accused was tried upon the following Charges and Specifica-
tionss

CHARGE Is Violation of the 92nd Article of Ware

Specifications In that Private Jemes (NMI) Tucker, Battery
*I* Ninetieth Coast Artillery (AA), did, at Casablanca,
French lrocco, on or about 1l May 1943, forcibly emd
feloniously, ageinst her will, have carnal knowledge of
Zahra Benit Mbareak,.

CHARGE II: Violation of the 93rd Article ‘Of Vare.
Specification l1: In thdt Private James (NII) Tucker, Battery "I*
Ninetieth Coast Artillery, (4A), did, at Cesablanca, French

Morocco, on or about 11 May 1943, by force and violence and
by putting her in fear, feloniously take, steazl and carry

241003 COi\:T;:L-I \in&L
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evay from the person of Zanrs Benit lberak, money in the
form of currency in the wount of fifty (50) francs, the
property of Zeshrea Benit lterek, the vealue of fifty francse

Specificetion 2¢ In that Private James (NMI) Tucker, Battery *I*
Ninetieth Coast Artillery, (AA), did, at Casablanca,. French
Morocto, on or about 11 May 1943, with intent to do him bodily
harm, commit an essault upon Hamad-Ben 4lie, by cutting him
on the head, with & dangerous weapon, to wit, & bayonet,

CHARGE III: Violation of the 96th Article of Vare

Specifications In that Private James (M) Tucker, Battery *I¥,
Ninetieth Coast Artillery, (A4), did, et Casablanca, French
Morocco, on or about 11 lay 1943, wrongfully and knowingly
fire a service rifle in violation of standing orders.

He pleaded not guilty to and was found guilty of the Charges and
specifications, ZEvidence of two previous convietions was introduced,

one for cbsence without leave, end the other for failure to obey a
lawful order. He was sentenced to dishonoreble discharge, forfeiture

of all pay &ni allowances due and to become due and confinement at hard
labor for the term of his natural life, The reviewing authority epproved
the sentence, designated Disciplinary Training Center, Atlantic Base
Section as plnce of confinement and forwarded the record of trial for
action under Article of War 50%.

Accused and Private Thomas L. Holloway (NATO 230) were tried by
agreement upon the same evidencs in a common trial but the case of
each accused was ccasidered separately by the court (Re 4)e

‘3¢ The evidence shows without contradiction that accused and a
companion, both colored soldiers, went to the farm of Cherif Nohsmad
Touhaml Elouazzani near Casablanca, French Morocco, after sunset, between
the hours of nine and ten on the evening of May 11, 1943, while it was
s8till "not too dark to recognize the person® (Re 7,12,14,16,19,22), end
entered the hut of lohamed Ben Homad looking for fa women®. There they
set upon Mohemed's wife, Zahra Benit l)barsek, end when she fled, pursued
and overtook her outside where they forcibly had sexual intercourse with
her three times, accused twice and his companion once (R. 9,13,15,20,21,22)
Zahra, thirty-five years old and the mother of five children (R. 10,20),
was in‘her hut with a baby in her erms when the soldiers entered (Re 13,19)e
She testified that accused *did use force and hit me and took my belt off
of me and did the intercourse® (R, 20); that they *have intercourse with
me once near my tent and twice in the court of Cherif's house' (Re 22)e
She cried and shouted for help and tried to defend herself from both the
soldiers (R, 12,17,18). She testified that they gave her *lots of punches
and hits all: >ver my teeth *# I stert to shout and one of them put the
rifle over my neck not to make me shout and hit me® (Re 19)e

241003  .-. ___
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Accused first had sexual intercourse with her while his compenion
stood guerd with his rifle., When some of the villegers cemg near, he
fired in the air to prevent them from coming closer, £Accused then stood
guard while the other soldier forced her to sutmit to him, Finally,
accused again had intercourse with her while his companion again stood

guard (R' 9).

Zehra also testified eccused tock from her belt ten lioroccan dollers,
which the interpreter expleined are equivalent in value to fifty francse.
(Re 21.22,23)

On that evening, accused and his companion, armed with rifles and
bayonets (Re 17), hed approached one Eachemi near the "house of Cherif®
and maede known their desire to have sexual intercourse.. When Eachami
told them there were no women around "they® struck him with the butt
of a rifle (Re 24) and, compelling him to accompany them (R. 15), went
to the hut of Hamad Ben Alie where accused hit Hamad over the head three
or four times with the flat side of his bayonet, drawing blood, and the
other soldier struck him once over the eye with his hand (R, 17,13)..

As the two soldiers had approached the Cherif faerm, shots hed been heard,
Yhen they begen searching the huts in the place, they saw Cherif on the
roof of his house and one of them fired his rifle in the eir, as Cherif
put it, "to scare me" (R, 7.8)s The soldiers were "shooting in the air®;
much firing was heard (Re. 11,17),=--between twenty and thirty shots (R. 13).

As accused and his compenion had entered lohemed Ben Homed's hut,
he tried to protect his wife from them, The intruders hit him twice over
the head with the rifle and accused stuck him in the buttocks with the
beyonet (Re 8,9,13,14,16,20).

The prosecution asked the court to teke judicial notice of paragrephs
1l and 2 of Circular #13, Headquarters Fifth Army, dated 17 February 1943,
which prov1des:

HEADQUARTERS, FiFTH ARMY
Ao Pe 04 #L6L, Ue Se Army

17 February 1945

CIRCULAR )
H
NUMBER 13, ) CEXIRACT

X X X
I. INAUTHORIZED FIRING OF WEAPONS

" le. It has been brought to the attention of this head=
quarters that there have been cases of soldiers firing rifles
from trains and of pilots firing their machine guns without
reeson in inhabited ereas, thereby causing fear and distrust
among the natives,.
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2e. All units under this commend are directed to teke
all steps possible to prevent any repetition of these, or
similar acta, There must be no un~authorized firing of

weapons.
' X X ’ X
By command of Lieutenant General CLARK:
A.. M. GRUENTHER,
Major General, GeSeCe,
Chief of Staff.
OFFICIAL:

/s/’ CHENEY L. BERIHOLF.
/t/ CHELEY L. BERTHOLF,
Colonel, As Ge Doy
Ad jutent General,

4 True Copy, I certifys

/s/ JOHN 11, STAFFORD :
1st Lte, TelAeGeDe : (R. 23, Exhibit 1),

Accused heving been advised of his rights, elected to remain
silent (Re 25)e

Le. It thus eppears from the evidence beyond a reasonable doubt
that at the place and time alleged, accused, forcibly and egeinst her
will, had carnal kmowledge of Zehre Benit )Mberak; that he not only
committed rape on his helpless victim but also robbed her of fifty
frencs in the course of his criminal assault; that he struck Hamad
Ben Alie over the head with the flat side of his bayonet, drawing

blood; that he end his compenion fired their rifles indiscrimlnately
end repeatedly in order to terrorize the natives.

The misconduct of accused and his companion was especially
reprehensitbles.. These soldiers invaded the privecy of an Arab's home
and tore their unfortunate victim from her infant c¢hild, When the
husbend tried to protect her, they assaulted him with rifle and bayonete
Accused forcibly had carnal knowledge of the woman twice and hia
compenion once., While one rapist forced her to submit to him, the other
stood guerd, firing his rifle and holding the villagers at bay when they
approached to give help to the screaming victime

The court was ebundantly warranted in finding'accused guilty as
charged, :

5» Rape is the unlawful carnel knowledge of a women by force and
without her consent, Force and went of consent are indispensable, The
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elerients of proof required are (&) thet accused had carnal knowledge of
a certain ferele, as alleged, and (b) that the act wes done by force and
without her consent (1.CL, 1923, par. 1L8b).

Robbery is the taking, with intent to steal, of the personal
property of another, from his person or in his presence, against his
will by violence ‘or intimidation, The teking must be egainst the
owmner's will by means of violence or intimidation. The violence or
intimidation mst precede or accompany the takinge It is egquelly robbery
where the robber by threats or menaces puts his victim in such fear that
he is warranted in meliing no resistance, The elements of proof required
are (a) the larceny of the property, (b) that the larceny was from the _
person or in the presence of the person alleged to have been robbed, and .
(c) that the taking was by force and violence, or putting in fear, as
alleged (1C1, 1928, psr. 149F)

The record of trial shows that the requirements as to proof in
the case of rape and robbvery, as laid down in the menual, are fully met,.
Likewise, the undisputed proof shows accused guilty of an assault with
intent to éo bodily ham with a dangerous weapon, as alleged, and of
willfully and knowingly firing & service rifle in violation of standlng
orders as charged.

6be The court was lesally constituteds, Iio errors injuriously
effecting the substential rights of accused were cormitted during the
trial, The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the sentences
Death or life imprisonment is mendatory upon conviction of Article of
YWar 92,.

Judge Advocetes

N o 7 . ST
€;~ EoL e ¢ Judge Advocates

Abhvud%?;;/Jé&;ﬁAqGAL'VM/. Judge Advocates
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VAR DEPARTLENT
Branch Office of The Judge Advocate General
with the
North African Theater of Operations

(175)

APRO 53114 Ue Se Armyi
9 July 1943
Board of Review

NATO 230

UNITED STATES HEADQUARTERS VI CORPS

Ve Triael by GeC.lfe, convened at

APO 306. Ue Se Armyy, lu June
1943. Dishonorable discharge,
total forfeitures and confine-
ment at hard labor for life.
Disciplinary Training Center,
Atlentic Base Section, designated
as place of confinement.

Private THOMAS L. HOLLOWAY
(35338400), Battery I, 90th
Coast Artillery (44).

REVIEW by the BOAFD CF REVIEW

Holmgren, Ide and Simpson, Judge Advocatese

le The record of trial in the case of the soldier named sbove has
been examined by the Board of Review,

2¢ The accused was tried upon the following Charges end Specifica-
tions:

CHARGE I: Violation of the 92nd Article of War,

Specification: In that Private Thomas L. Holloway, Battery "I%,
Ninetieth Coast Artillery (AA), did, at Casablanca, French
Morocco, on or about May 11, 1943, forcibly and feloniously,
against her will, have carnal knowledge of Zahre Benit llbarake

CHARGE II: Violation of the 93rd Article of Ware

Specification 1 In that Private Thomas L., Holloway, Battery *I¥,
Ninetieth Coast Artillery (AA), did, at Casablanca, French
Morocco, on or about 11 May 1943, by forge end violence and
by putting her in fear, feloniously take, steal and cerry away
from the person of Zshra Benit lbarak, money in the form of
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currency in the emount of fifty-(50) francs, the property of
Zshra Benit lbarek, the value of fifty francse.

Specification 25 In that Private Thomas L, Holloway, Battery "I",
Ninetieth Coest Artillery, (AA), did, at Casablance, French
Morocco, on or about 1l May 1943, with intent to do him bodily
harm, cormit an assault upon llohemed Ben Hemad, by stabbing
him in the .buttocks with a dengerous weapon, to wit, a bayonet.

CHARGE III: Violation of the 96th Article of Var,

Specifications: In thet Privete Thomas L. Holloway, Battery "I",
Ninetieth Coast Artillery, (AA), did, at Casablanca, French
lorécco, on or about 11 May 1943, wrongfully and knowingly fire
a service rifle in violation of stending orders.

He pleaded not guilty to the Charges and Specifications. He was found
not guilty of Specificetion 2, Charge II, but guilty of all other
Specifications and 1l the Charges. Evidence of one previous conviction,
involving absence without leave, was introduced. He was sentenced to
dishonoreble discharge, forfeiture of all pay and allowences due and to
become due, and confinement &t hard labor for the term of his natural
life. The reviewing authority disapproved the findings of gullty of
Specificetion 1, Charge II and of Charge II.. He epproved the sentence,
designated Disciplinery Training Center, Atlentic Base Section, &and for-
warded the record of trial under action of .Article of War 50%.

Accused end Private James Tucker (NATO 228) were tried by agreement
upon the same evidence in & common trial but the case of each accused
was considered seperately by the court (Re 4)e

3+ The evidence shows without contrediction that accused and a
companion, both colored soldiers, went to the farm of Cherif liohamed
Touhami Elouazzeni near Casablance, French liorocco, after sunset, between
the hours of nine ané ten on the evening of May 11, 1943, vhile it was
still *not too derk to recognize the person" (R..7,12,1h,16,19,22).'and
entered the hut of lohamed Ben Homed, looking for "a woman®, There they
set upon lbhamed's wife, Zehra Benit lbarak, and vhen she fled, pursued
and overtook her outside where they forcibly had sexual intercourse with
her three times, accused once and his comparion twice (R. 9,13,15,20, 21 022)e
Zehrs, thirty-five years o0l¢ znd the mother of five children (R. 10 20),
was in her hut with a baby in her arms when the soldiers entered (R. 13,19).
She testified that the soldier accompeanying accused "did use force end hit
_ me and took ry belt off of me and did the intercourse® (R, 20); that they
*have intercourse with me once near my tent and twice in the court of
Cherif's house® (Re 22)s She cried and shouted for help end tried to
defend herself from both the soldiers (R. 12,17,18), She testified that
they gave her "lots of punches end hits all over my teeth ** I start to
shout and one of them put the rifle over my neck not to make me shout end
hit me? (Fe 19)e
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Accused first stood guerd while his compenion had sexual intercourse
with hexr and wnen some oi the villegers came neer, he fired in the eir
to prevent them from coming cleser, With his companion standing guard,
accused then forced her to submit to him. Finally, accused resumed
guard while the other soldier agein had intercourse with her (Re 9)e

Zahre also téstified accused's compenion took from her belt ten
lloroccan dollars, which the interpreter explained are equivalent in value
to fifty freres (R. 21,22,23).

On thet evening, accused and the other soldier, armed with rifles
and bayonets (Re 17), had approached one Hachari near the "house of
Cherif® and made known their desire to have sexual intercourse., When
Hachami told them there were no women around *they® struck him with the
butt of a rifle (R, 24) and, compelling hin to accompany them (Re 15),
went to the hut of Hamed Ben Alie where accused's companion hit Hamad
over the heed three or four times with the flet side of his bayonet,
drawing blood, and the accused struck him once over the eye with his
hands (Re 17,18)e 48 the two soldiers had approached the Cherif farm,
shots were heard., When they begen searching the huts in the place, they
saw Cherif on the roof of his house and one of them fired his rifle in
the air, as Cherif put it, "to scare me® (R. 7,8)e The soldiers were
*shooting in the air"; much firing wes heard (R. 11,17),~-between twenty
and thirty shots (Re 13)e

As accused and his companion had entered lvhemed Ben Herad's hut,
he tried to protect his wife from them, The intruders hit him twice
over the head with the rifle and accused's compenion stuck him in the
buttocks with the beyonet (Re 8,9,13,14,16,20)6

The prosecution asked the court to take judiciel notice of peragraphs
1 and 2 of Circular #13, Headquarters Fifth Army, dated 17 Febdbruery 1943,
which providest:
HEADQUARTERS FIFTH ARMY
he Po Ou #1464, UesSeArmy
17 February 1943,

CIRCULAR )
3
NULBER 13.. )

I. UNAUTHORIZED FIRING OF WEAPOLS

l. It has been brought to the attention of this head-
quarters that there have been cases of soldiers firing
rifles from trains and of pilots firing their machine guns
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without resson in inhabited ereas, thereby causing fear
and distrust arong the natives..

2. All units of this commend are directed to teke all
steps possible to prevent any repetition of these, or
_similar acts. There must be no unauthorized firing of
weaponse

LI Ll

‘

By commend of Lieutenant General CLARK:

A. M. GRUENTHER,
Major General, GeSeles
Chief of Staff.

OFFICILLs:

s/ Cheney L, Bertholf
CHENEY L., BERTHOLF.
Colonel, Ae Go Doy
Adjutent Generels.

A True Copy, I certifys

/s/ JOHN li. STAFFORD
/t/ JOHN 14, STAFFORD
15t Ltes JedeloDe (Re 23, Exhibit 1).

Accused, being advised of his rights, elected to remain silent

(Re 25)e

e It thus appears from the evidence beyond a reasonable doubt
that at the place and time alleged, accused forcibly and sgeinst her
will, had carnal knowledge of Zahra Benit }barak, and that he and his
campanion fired their rifles indiscriminately and repeastedly in order
to terrorize the natives.

The misconduct of accused and his companion was especially
reprehensible, These soldiers invaded the privacy of an Arab's home
and tore their unfortunate victim from her infant childe When her
husband tried to protect her, they assaulted him with rifle and bayonet.
Accused forcibly hed carnel knowledge of the woman once and his compenion
twice,.

While one repist forced the assaulted women to submit to him, the
other stood guard, firing his rifle and holding the villagers at bay when
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they approached to give help te the screaming victine

The court was abundantly warranted in finding the accused guilty as
charged in Specification axd Cherge I and Specificetion and Charge III.

5e Rape is the unlawful carnal knowledge of a woman by force and
without her consent, Force and want of consent are indispenseble. The
ek ments of proof required are (a) that accused had carnal knowledge
of a certzin femasle, as alleged, end (b) that the act was done by force
and without her consent. (}CM, 1928, par. 118b).

The record of trial shows that the requirements as to proof laid
down in the menual are satisfactorily met.

6. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
triale The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty (except in
respect of the findings of guilty of Specification 1, Charge TI, and
Charge II, which were disapproved by the reviewing euthority) and the
sentence, Death or life imprisonment is mandatory upon conviction of
violation of Article of War 92,

» . Judge Advocates.
(Q . Z Ao 0, » Judge Advocate,
gWWW v Judge Advocate.l







WAR DEDI/RTIELT
Brench Office of The Judge Advocete Genereal
with the
llorth Africen Theater of Operations

(181)

APO 53&. Ue S Armzy,
14 July 1943.

Board of Review

TATO 233

UNITED STATES HEADQUARTIRS ATLALITIC BASE SECTION
Trial by GeCeliey, convened at
Caszblanca, French lMorocco, 2
June 1943,. Dishonorable dis-
cherge (suspended), total forfeit-
ures and confinement at hard labor
for one year and nine ronthse.
Disciplinery Training Center,
Atlantic Base Section, designated
as place of confinement.

Ve

Private GILLUS D, ESTERS
(37153869), Compeny H,

22nd jJuartermaster Regiment
(Truck)e

LA W WA YA WL WL Nl L W A

HOLDING by the BOARD OF REVIEVW

Holmgren, Ide and Simpson, Judge Advocates..

The record of trisl in the case of the soldier nared above, having
been examined in the Brench Office of The Judge Advocate General and
there found legslly sufficient to support the findings but legally
. insufficient, in part, to support the sentence, hes been exanined by
the Board of Review., The Board of Review holds the record of trial
legelly sufficient to support the sentences

» Juidge Advocate.

", Judge Acdvocate,.

'gcm.okam/ Mmdge Advocate.‘
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ILATO 2 3
1 EIDRANDU L,

SUBJECT: Record of triel in the case of Privete Gillus D,
Esters (37133869), Compeny *H", 22nd Quartermaster
Regirent (Truck).

l.. The accused was found guilty of insubordinate and disrespect=
ful behevior (Article of War 63), of failure to obey an order of a none
cormissioned officer (4rticle of War 96) and of the wroncful cutting
of a certein individual with a razor, described &ac a dengerous weapon
(irticle of Ver 96). He was sentenced to dishonoreble discharge,
total forfeitures and confinemernt at hard labor for one yeer end nine
months. The only quecstion requiring consideration is whether or not
the sentence as eprroved is in excess of the maxirmum limits fixed by
peragreph 104, 17CLi, 1928, Consideration thereof leads to the conclusion
that it is excessive if the offence set forth in specificetion 2 (Article
of Vlar 96), is only e compon or sirple assault and battery, which would
authorize but a six months' sentence. If, on the other hand, the offense
is of en esyravated cheracter, an additional punishment might be imposed.

2+ The specificetion alleges that accused at & certein time end
place "wrorngfully cut lle Claude Latuillere, in the back with a dsngerous
weepon, to wit, a razor”, This zets forth both en assault end a battery,
two separste and distinet offenses under the law (5 Corpus Juris 715),
with the assault as a lesser included offense of the battery.

A mere ascseult ray involve matters of aggravetion., While, at comron
law, the term %egcravated assault® hes no technical end definite meaning,
it describes a species of assault vhich, for verious reasons, has core to-
be regerded as more heinous than corrmon assault (5 Corpus Juris 728).

The prectice is to set forth in en indictment such eggravations as would
explain, if not justify, the sentence imposed by the court (Wharton's
Cririnel Law, sec. 340)es State statutes, dividing assaults into verious
gredes requiring distincitiveness of indictment and prescribing distinctive-
ness of punishment, are generally held to be merely declarstory of the
corron lew, Approprietely, in Simpson v. State, 59 Ala. 1,8,31 Ame. R, 1
(cited in 5 Corpus Juris 714, note 1), the court, in construing e statute
punishing assaults with intent to rurder, naim, etc., stated,

"1t is apperent the statute was intended for the
punishrment of severel distinct offenses, the elements
of each being &n act done, whicl of itself, though it
8y be an indicteble offense, is egeravated by the
intent atterding it, end the hirher offense contemplateds
Lzch wes en offense, khown to the common law, indictable
and punichable as a misdemeenor, We do not meen, of
course, that each was at common law recognized ss a
separste, distinet, technical offense.. An assault was
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a misdemeanor; if attended with e felonious intent, the
intent.was & matter of aggravation, justifying the
irmposition of severer punishment...*

Consistentlytherewith, an essault has been held to be of an
aggravaeted kind where it is cherged to have been mede with a dangerous
weapon end & batiery, in turn, to be an esggravation of an assault
(5 Corpus Juris 735, sec. 211), A4s stated, "The assault is still the
-original offense, and the mesans, the intent, and the extent to which it
is carried, qualify only the egrravation of this originel offense*
(Cokely v. State, L Iowa 477, 479; cited in 5 Corpus Juris 715, note 92).
Furthermore, where & complaint fails to charge a statutory offense, but
charges assault end battery at comron law, en allegetion that the defende
ent was armed with a dangerous weapon has been held to be a metter of
agrrevetion only and not deseriptive of the offense (Com. v. O'Donnell,
150 Iass. 502, 23 N.Ee 217; cited in 5 Corpus Juris 7235, note 3L).

It appearing, therefore, that agcravated cormon law assaults and

. batteries are determinable by allegation rather then by precise defini=-
tion, the next inquiry is whether the specification is sufficient in
setting forth such & case, The term "wrongfully® is connected with a
definite allegation of cutting. In its legal significetion and textual
connection, it is obviously interchangeable with *unlawfully® {71 Corpus
Juris 1642, 164))e The words of the specification thus import unlawful
conteet with the additional element of seriousnesse - The word "asseult®
alone, if it had been employed, wovld have carried with it this requisite
idea of illegality and at common law such words &s "unlawfully®, "willfully®,
"knowingly®, or the like, would not have been necessary (5 Corpus Juris 765).
It may be otherwise by statute, but even in such a case it has been held
Moore v, State, L Okl, Cr. 212, 111, P, 822 (cited in 5 Corpus Juris 765) ),
that an information charging thet eccused did intentionally and wrongfully
assault, beat, cut, stab and wound a certein person with a knife, suf=-
ficiently alleges a bettery within a statutory definition of any wilful
and unlawful use of force or violence upon the person of ancther,.

It might be suggested that the term "willfully® should have been
used instead of "wrongsfully®, for "willfully" denotes en intention to
injure (68 Corpus Juris 291). But disregarding eny question of their .
interchangeability, it is to be noted that, while intent to do injury is
‘ordinarily an element of a cormon law offense of asseult and battery, no
specific intent is essential. The general criminal intent may be inferred
from the act; it bein; presumed thal a men intends the natural conseguences
of his conduct (5 Corpus Juris 776, 777)s Thus where a person uses a
deadly weapon with violence upon the person of another and the act has
a direct tendency to do sone great bodily harm to the one assailed, the
intent to injure him may be inferred frem the act {5 Corpus Juris 776,
note 26),. In short, an allegetion of spécific intent is only essential
vhere it constitutes the gravamen of the offense, as in the distinctly

" defined cases under state statutes or in certein offenses under the article
of war which ere characterized by ite.

2««!
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It is believed therefore that the specificetion is effective in
setting forth & case of assault and battery with egrravating circumstences,.

The absence of proof that the weapon used wes, in fact, a ré&zor,
is immaterial (Dig. Op. JAG, 1912-1940, sec. 451 (12) ).

In the light of the significence attached to the element of aggrava=
tion under the cormon law, it is appropriate that the punishment for this
offense should be gauged by what.is provided for in the riost closely re-
lated specific offense under the Articles of Wer, It is .certain that it
warrants a greater punishirent than that for en ordinary assault end
battery under irticle of War 96. The obvious element of auérav=tlon. as
recognized by the common law, should not be ignored. : )

In line with the foregoing, if not directly in p01nt, is the case
decided in CM 220396 (1942); (Bull. JAG, January-June 1942, page 20),
In that case the accused did "with intent to cormit & felony, viz.,
robbery, cormit en assault upon ... by willfully ené feloniously cutting
the said ... in and upon the trunk of the body with a knife"., The court,
by exception and substitution, found him not guilty of assault with intent
to commit rovbery, but guilty of asseult "with intent to do bodily herm
with a dengerous weapon®, The Board of Review held that the assault with
intent to do bodily herm with a dengerous weapon is not included in en
assault with intent to commit robbery, but fassault and battery is a
lesser included oifense where the allegation, as in this case, charges a
battery", The Board accordingly held that thé record of trial was legelly
sufficient to support only so much of the finding of guilty as involves
findings of guilty of "assault and battery, aggravated by cutting with a
knife, in violation of Article of VWar 96", It held that the asseult and
battery was proven to be an aggravated asseult with a knife and that "the
most closely related offense to the assault and battery eggravated under .
the circumstances here shown is assault with intent to do bodily harm,
for which the maximum suthcrized punishment is dishonorable discharge,
forfeiture of all pey and allowances due or to become due, and conflnement
at hard labor for one yeer®,

It is.believed that the instant case sets forth a similar offense,
both by specificetion end proof,

s Judge Advocate,

» Judge Advocate..

Judge Advocate,.
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Triel by Ge.Celle, convened at
APO 302, 15 April 1943
Dishonorable discharge, total
forfeitures and confinement

at hard labor for duration

of his natursl life, United
States Penitentiary, Lewishurg,
Pennsylvania, designated as
place of confinement.

Ve

Private JAMES (NII) BRAIDY
(34018168), Compeny D, 244th
Quartermaster Battalion,.

REVIEW by the BOARD OF REVIEW

Holmgren, Ide and Simpson, Judge Advocates.

l. The record of trial in the cgse =’ the soldier above named
has been examined by the Board of Reviewe

2¢ The accused was tried upon the following Charges and Specificae
tionss:

CHARGE Is: Violation of the 92nd Article of Ware

Specification 1x In that, Private James (NITI) Braddy, Company D,
244th Quartermaster Battalion, did, at Bekerie, Commune Mixte
of Morsott, Constantine, Algeria, on or about 19 February 1943,
with malice aforethought, willfully, deliberately, feloniously,
end unlawfully kill one Mahacene,(Yamina) bent Aoves, a humen
being, by shooting her with a rifle.

Specification 2& In that, Privete James (I11I) Braddy, Company D,
24;th Quartermaster Battalion, did, at Bekaria, Commmne Mixte
of Morsott, Constentine, Algeria, on or about 19 February 1943,
with malice aforethought, willfully, deliberately, feloniously,

2 it Yabiias ¥
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end unlawfully kill one lmhacene, (Djamila) bent lohaux.,
bumen being, by shooting her with & rifle,

CHARGE II: Violation of the é4th Article of War.

Specificetions In that, Privete Jemes (N)I) Braddy, Company D,
2i4th Quartermaster Dattalion, did, at Bekeria, Constantine,
Algeria, on or about 19 February 1943, offer violence ageinst
1st Lieutenant August Koenig, CeA.Ce, Battery D, 106th Sep
CA Bn (24), his superior officer, who was then in the execution
of his office, in that he, the said Private Braddy, did load
his rifle and then point the same at said Lieutenant Koenig,
directing him at the same time, in a threatening manner, to
keep back and not to walk toward him,

CHARGE IIIs Violation of the 96th Article of Wer.

Specifications In that Private James (NII) Braddy, Company D
2iith Quartermester Battalion, did, et Bekeriae, Cormune
Mixte of lorsotte, Constantine, Algeria, on or about 19
February 1943, wrongfully fire a U.Se Cals 30 Model 1903
rifle in the direction of inhebited Arab huts, greatly
endangering the humen beings living therein.

Accused pleaded not guilty to all Charges and Specifications. 4s to
Specification 1 of Charge I, he was found guilty except the words "with
malice aforethought® and *deliberately®, of tke excepted words not guiltye
As to Specification 2, he was found guilty except the words "with malice
aforethought® and *deliberately®, of the excepted words'not guiltye

Of the Charge he was found not guilty, but guilty of violation of the

93rd Article of War,.

He was found guilty of Charge II and its specification and of
Charge III and its Specification. Evidence of one previous conviction
was introduced. He wes sentenced to dishonorable discharge, total fore
feitures and confinement at hard lebor et such plece as the reviewing
authority may direct for the duration of his naturel life, The reviewing
authority epproved the sentence, designated the United States Penitentiary
at Lewisburg, Pennsylvania, as the place of confinement and forwarded the
record of trial for action pursuant to Article of War 503.

3« The prosecution's testimony showed that on 19 February 1943 at
1830 hours, First Lieutenant August Koenig and Second Lieutenant Lewis
D. Humble of the 106th Sep. CA Battelion (AA), were proceeding in a jeep
ealong a pass between Tebessa and Thelepte. ,That they turned off on
another road and went into a *dip%s That as they came up the other side
they heard some shooting end as they came up over .the bluff, Lieutenant
Koenig saw three soldiers 170 feet down the roed and one of them was
firing a rifle at some huts to the right (R. 13,14,19)¢ The huts referred
to were about 250 feet off the dirt road that leads from the Tebessaw
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Feriana Highway to the old Speedy CP about 10 miles south of Tebessa (Re 8)e

The three soldiers were the accused, and Privates Grier and liller.
The accused was the soldier who was firing his rifle, Lieutenant Koenig:
actually saw Braddy fire two rounds at the time and had heard reports
before seeing the three soldiers (Re 13)e The witness saw a light end
smoke coming from one of the huts and accused was "facing half right
at an otlique angle facing toward .that corner®,. It was getting nesr dusk,
but there was plenty of light. The two officers continued up to the men,
stopped the jeep and Lieutenant Koenig got out and spoke first to Miller,
asking, "What's the shooting for?® Mliller *sort of stuttered® and said,
"The Arabs are shooting at us", He observed that they had been drinkinge
At that time accused had his back to Lieutenant Koenig end was reloading
his rifle. Lieutenant Koenig told them he was placing them under arrest
and ordered them into the jeepe They gave him a little argument but
got into it. Accused was sitting in the rear. They started away end
were driving along when they stopped the jeep end accused junped out the
rear end backed awayes Lieutenant Koenig told accused to get back in the
jeep, that he was taking them to their compeny commender. Accused kept
backing avay end said, "No one's going to take me in'., Lieutenant Koenig
walked towards him and accused "pointed the gun in my direction and told
me to stop® (Re 14)e Lieutenant Koenig stopped and asked accused if he
realized he was an American soldier and *that I em an officer®, Accused
replied, "I know that, Lieutenant, but no one's going to teke me in®,
With that accused drew back the bolt of his rifle, told Lieutenant Xoenig
to stop and went off to the left of the road down into a gulley (Rs 15)

Mahrez.Tiaba Ben Hassine testified that he lived in cne of the huts
in question and identified the huts from a photograph which was duly
received in evidence (R. 30, Pros. Exe B)e. At the time of the shooting
he was standing near the huts end saw soldiers coming towards them.,. As
they came near the huts, one of them fired two shots (Re 31) in his
direction (Re 32)s They were colored soldiers (Re 31)e After they fired
two shots they-went further up the road end were firing at a berking dog
that was chained to the hut, Six shots were fired by the same person
toward the hut of Djeffal lahacene. He saw a "small taxi® (R. 32) in
which were "Miilitary Americans® (Re. 33) stop and pick the boys up (Re ),
eand heard cries from the Mahacene hut. He investigated and found Yamina
Mehacene "moening and pointing to her stomach and a half hour later she
died", Djamila Mahacene "was dead when I entered the hut", She "was in
a kneeling position when we came in, and I touched her and found she was
dead, so I laid her on the ground. I noticed blood from her shoulders®,
Fe had seen her alive that daye. She seemed to be in good health (R. 33).
Yamina Mahacene was the wife of liahacene Ben Djeffal and the mother of
Djamila Mehaceneos After she died he dug the grave and buried her end her
daughter (Re 31). .

Sergeent lMike Se Ward went to the scene later end found 8 empty
cartridges and an 03 c¢lip in the vicinity within a radius of 50 yerds

(Re 39)e
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On 13 March 1943, an eutopsy wes performed upon the two victims of
the shooting by Captein Arthur J. Horvat, M.Ce. (Re 42) who testified that
there was a vwound through the abdomen of en Arab womsn about 30 years of
age, ebout 3 inches above the pubic bone, evidently caused by a projectile,
The cause of death was the projectile going through the abdomen with
rupture of the bowel and uterus.. A fragment of bullet was recovered fram
the buttock and received in evidence (Pros. Exe F). It was identified
by the witness eas a 30 caliber pro jectile (Re 43)e

The second autopsy was performed upon a little Arab girl about 3
years of agee There was a wound in the'left bicep region, also one in the
chest on the right side, end a wound in the opposite side of the chest;
also a wound in the rirht deltoid region of the erm, fracturing the right
hurerous (R. 44)e In the opinion of the witness, the wounds were caused
by a projectile passing through the body and were sufficient to ceuse
death (Re 45)

Djabri Ben Ali testified thet he knew the two deceased persons in
their life time, was present when they died and was present when their
bodies were exhumed for the autopsy (Re 46)e

The accused, after having his rights fully explained to him, elected
to be sworn as & witness in his own behalf (R. 50)e He testified that on
19 February 1943, the date of the shooting, he went with Niller and Grier
to take a walke That they caught a ride into town where they had a few
drinks "and got to feeling pretty good®,. After dinner, asbout 2:30 or
3:00 otclock, they got another truck and headed back to campe On the
way they met some French soldiers who had some wine "on their shoulders
in canteens" and stopped and "went to drinking with them, That is how
I got drunk and I don't know how I got to camp or what happened®. Before
they met the French soldiers they had drunk 3 or L quarts of wine but
did not know how much he drenk with them.

Upon cross examinetion accused testified that he did not -remember
seeing Lieutenant Shulman, the investigeting officer, when he got back
to camp (R. 51)e He did not remember getting supper, He was not drunk
when he left Tebessa sbout 2300 or 3:00 o!clock but was feeling pretty
good.  That he had drunk mch wine or liquor before this time and hed
had one previous experience of being in "a so-called blenk®, a period
where he did not know what he was doing.. That he was in what he would
call a blenk state from the time they left the French soldiers. EHe
next knew what he was doing "sometime through the night when I waked
up*, end his tent mate told him he was drunk. That he cleaned his rifle
the next day when he started on guerd end the patch looked "a little
rusty* end not smoky dark loocking like it does when he cleeans it after
firing on the rangee..

He did not know whether or not he fired his rifle on February 19thg
that he knows he did not fire it while he was sober (Re 55)e

-4-,
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Staff Sergeeant Robert E. Baker testified as a defense witness that
he had known accused since 11 May 1942, that he was a good werker, a good
soldier; had never been in trouble in the compenye That he gets along
well with the other men in the company (Re 56)e He had seen' accused
have a couple of drinks while he was out on pass but never while on
duty.. That he acted normally when drinking (Re 57)e

The prosecution called First Lieutenant Sem Shulmen as a rebuttal
witness., He testified that he saw end telked with accused at approximately
8300 or 8530 on the evening of 19 February 1943, end that in his opinion
accused hed been drinking but was not drunk. That he was leaning egeinst
a tree end his words were "thickened™ (Re 59)e.

Private A, J. Grier was called as a prosecution witness and
testified that he was with accused on the afternoan of the shootinge
That some shots were fired before they got to the huts and sgain after
they passed the huts and that Private Braddy was the only one firing (Re 65)e
That he was firing towards the mountain (Re 67), in the gemeral direction
of the huts end the mountein; that some of his bullets could have gome
into the mountain in the background end he did not know if eny of the
projectiles could have gone into the Arab huts (Re 68)e

le In considering Charge I and the two specifications thereunder,
the court by exceptions found accused guilty of menslasughter under
Article of War 93 ;

While there was no direct testimony that accused seaw the two persons
whom he is &lleged to have shot and killed, or that he purposely shot
at them, there is ample evidence that he fired his rifle in the direction
of a group of huts which he knew, or should have known, to be inhebited.
Lieutenant Koenig saw him firing a rifle at some huts (R. 13,14,19).
The witness saw a light end smoke coming from one of the huts (R. 14)e
Mehrez Tiaba Ben Hassine testified that he-lived in one of the huts ehd
at the time of the shooting he was stending near the huts and saw the
soldiers coming towaerds them and that one of them fired two shots in his
direction and thet they fired at a barking dog that was chained to the
hut (Ro 32). ,
This firing a service rifle in the direction of an inhabited group.
of huts in utter disregard of humen life clearly constitutes an unlawful,
"act malum in ge, and since death resulted therefrom, the offense of mane
slaughter was comﬁitted.

Menslaughter is a lesser offense which may be included in a particular
charge of murder (MCM, 1928, par. 148 (&) )e It was properly within the
purview of the court to find accused guilty of the lesser included offense,
The evidence amply supports the findings of guilty of all the Charges end
Specifications and the sentence..

Penitentiary confinement is authoriged for the offense involved in
Charge I and its two Specifications; recognized as an offense of a ecivil
nature end so punishable by penitentiary confiinement of more than one
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year by section 154, Title 18 of the Criminal Code of the United Statese.
; . .
5« It is noted that Colonel Leon Ce Boineau, Adjutant Gerleral,
-signed the indorsement referring this caese for trial and thgt he later
sat as & member of the court. Article of War 8 in part provides thatge=

*No officer shall be eligible to sit as & member
of such court whéen he is the accuser or & witness for
the prosecution,’

The signing of the indorsement of reference for trial is purely
an administrative act and was well within the knowledge of defensea
No objection was made to Colonel Boineau as a member of the court and
the Board is of the opinion that he was eligible to sit as a member
thereof,

6. There were two adjournments in the progress of the triale. The
proceedings of the second day of the trial were not signed by the trial
judge advocate as is provided in par. 41 (d) of the Menual for Courts
Martial, Ue S. Army, 1928 (R. 59)s However the record was properly
authenticated at the conclusion of the trial,- War Department Policy
Memorendum No. 3 (May 24, 1941) provides in part as followss:

¥24 A record of general courte-martial trial wils
not be returned for corrective action where the defect is:

*That the proceedings up to an intermediate adjourn-
rent were not authenticated by the trial judge advocate,
provided such proceedings were not then written in final
form for the use of the court by the court reporter end the
record of triel at the end thereof is authenticated by a
triel judge adwvocate who attended the trial in that capacity
during the period as to which there is no intermediate
authentication,®

In the opinion of the Board this irregularity is cured by proper
authenticdation of the entire record and does not affect the validity of
the proceedings..

The court was legelly constituted end had jurisdiction of the accused
and the offense. No error injuriously affecting the substantiel rights of
the ‘accused was committed during the trial. The accused is 22 years of
age and had served in the Army since 26 February 194l.

Te The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty end the sentencee

-Judge Advocates.

Q.
WW N/ Judge Advocate..
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AP0 534, Ue S. Army,
26 July 1943
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HATO 240

-

UNITED STATES HEADQUARTERS II CORPS

Ve Trial by GeC.lls, convened at

APC 302, Ue S. Arny, 24 April
1943. Dishonorable discharge,
total forfeitures end confine-
ment at hard lebor for twenty
(20) years. TUrited States
Penitentiery, Levisburg, Pennsyle
vania, designated as place of
confinement.

Private First Class CHARLES
(ILT) STOJAX (3605113L4), 690th
Coast Artillery Separate
Battery (AL) (AW).
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- HOLDING by the BOJRD OF REVIEW

Holmgren, Ide end Simpson, Judge Advocateses

l. The record of trial in the case of the soldier nered above
has been exariined by the Board of Reviewe :

2 Accused was tried upon the following Charge and Specifica-
tionss '

| CHARGE I:Violation of the 65rd Article of Were

Specificetion: In that Pvt. lel. CHARLES STOJAK, 690th Cehe
Btry Sep (AA) (aAW), did, at Tebessa, Algeria, on or about
Februaery 21, 1943, behave himself with disrespect toward

. Capte ETCYL De DILLARD Jr., his superior officer, by say-
ing to him, "Give me a gun eand we'll see whose boss around
here®, or words to that effecte.

CHARGE IIs Violation of the 6ith Article of War.

Specifications In that Pvt. lcl W STOJAK, 690th C.Ae
. NA'.LO ’
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Btry Sep (4A4) (aw), aia, at Tebessa, Algeria, on or about
February 21, 1943, shoot at Lt. MAX W, BEESLEY, his
superior officer, who was then in the execution of his
office, with his Gun, Submachine, Caliber 45.

CHARGE III: Violation of the 75th Article of Ware

Specifications In that Pvt. lcl CHARLES STOJAK, 690th Cede
Btry Sep (4A) (AW), did, at Tebessa, Algeria, on or about
February 21, 1943, while before the enerty, by his nise
conduct endenger the safety of the entiaircreft defense
of his platoon and surrounding errmunition dump, which it
was his duty to defend in that he caused such disorder
and confusion that it disrupted the functions of the re-
rmainder of his platoon at his antiaircraft gun position
during a time it was threastened by eneny forces..

He pleaded not guilty to end wes found guilty of the Charges and
Specifications. Iio evidence of previous convictions was introducede
He was sentenced to dishonorable discharge, forfeiture of &ll pay and
allowances due and to become due and to confinement at hard labor for
twenty (20) years, three-fourths of the members of the court present

at the time the vote was taken concurring in the sentence. The revieve
ing suthority approved the sentence, designated the United States
Penitentiary, lewisburg, Pennsylvania, as the place of confinement and
forwarded the record of trial for action under Article of Wer 50%.

3e The evidence shows that on 21 Februery 1942, the 690th Coast
Artillery Separate Battery (4nti Aircreft) was stationed neer Tebessa
charged with the mission of protecting from attacks by enemy aircraft
an errmmition dump “which extended elong the road about four miles and
contained a *trerendous stock® of arrunition, "approximately enocugh
for three train loads". The battery cormander, Captein Eteyl C.. Dillerd,
*had alerted the entire orgenization, informed all men that they would
rermain at their positions, and that no one would leave on pass” (Re 6,7)e

" This disposition of the orgenization followed a "breakethrough®*
by eneny forces in the Kasserine Pass region about 15 February 19.3.
There was a general retirement of American forces and a continuous
streem of vehicles, artillery, tenks and various units returnihg to the
reer (Rs 7)e On 21 February, the front line was described as "very
fluid" with the nearest enemy elements about eight miles from the
vicinity of the battery's position (Re. 1l)e

Accused, a rember of this battery. had been given permission to
visit one of the other gun squads on the afternoon of 21 February (Re 24)e
_About five fifteen ofclock, he cane ruwuning across the field, went in
his tent, got a "tormy®" gun end sterted out towards Second Lieutenant
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lax Beesley's\squad (Re 24,25,27)e A3 he left *he met & boy* from the .
106th Coast Artillery Battalion who challenged him. Rifle shots were
then exchenged between accused and en unidentified person (Re 25, 26).

Earlier that afternoon. Lieutenant Beesley. comander of gccused's
pletoon, had picked up the telephone and heard accused cursing one’ of .
the corporals (R. 17)e. This telephone system connected all twelve gun
positions of the battery to one line, affording complete intercqmmnica~
tion (R, 9). Lieutenant Beesley, recognizing the voice of accused on .
the telephone, "called his neame, got his attention and told him to go
to his squad and go to bed¥.. Accused asked who 1t wase. The lieutenent
told him and again ordered him to go to bed, to which accused replied,
*Fuck you, I'n coming over to see you® (R. 17)e About forty-five
minutes later Lieutenant Beesley found the telephone line hed been
severed (R. 17,18) and accorpanied by Privetes First Class lopez and
Klug, he set out to repair the bresgk, for which accused later admitted
he was responsible (R. 9,18). It was then about a half en hour before
nightfall, The Lieutenant, Lopez end Klug were following the tzle-
phone line when accused approcaclhed and from & distance of about one
hundred feet called to them, "halt*. They dropped to the ground end
lopez eanswered the chellepge (R. 18,20,22,23), What then happened
was described in the testlmony [ ¢ Ippez. as followss

e went out to look for the breek in the line and
ran into Private Stojak on the way sbout 150 feet from
us. He hollered "Halt, and I answered and told him it
was Private Klug and me., He said he knew there were
three of us and that he wanted to get the Lieutenent, so

- I seld no, it was just Private Klug end I.. Well, for a
while there was a pause. In the mesntime, Private Stojek
kept crawling towards us., Lieutenant Beesley told us to
Sound off egein and I yelled and then & burst from the
tomy gun went over our heads, He said, 'Lopez, get up,
I want to shoot you', so I stayed there, and then he
hollered out, 'get up, you son of a biteh, I want to .
shoot you's. I stayed where I was and after that he fired
another burst fror the tormy gun.® (R. 22)

'Klﬁg, testifying about the same occurrence, saids

*Well, Lieutenant Beesley, myself and Private Lopez
sterted to look for the cut in the wire., We met Stojaek
coming towards us &nd he halted us. He fell to the ground
end so did we, lLopez telked to him and seid there was only.
two of us, but Stojak said he knew Lieutenant Beesley was
in the crowd and there were three of use. Stojak called
for Lopez to get up, end Lopez said just so you can shoot
me, and.stojak said he wouldnptt shoot, He said he didn't
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went Us he wanted Lieutenant Beesley. The next time
Lopez hollered Stojak shot at us.. He called for
Lieutenant Beesley to get up and called him a 90 day
- wonder and said get up so he could shoot him and called
him names, We laid there on the ground ané he shot a

couple of bursts at us, and when it got dark we crawled
on backe Lopez came in later.® (R. 23)

Accused cursed Lieutenant Beesley and kept up the firing for about
fifteen minutes.. The men did not return his fire because the Lieuten-
ant told them not to shoot.. By that time it had gotten too derk to

"see well. The firing and shouting ceased and the Lieutenant and the
two men returned to their gun squad (R. 18,23). )

Lieutenant Beesley testified that all the men of the one squad
he observed at the time had to arm themselves, get in the gun pit end
watch out for accused, and that ®with 211 the men in the gun pit
watching for this one men, it would be rether herd for them to observe
and keep watch for enemy aircraft® (Re 19)e -

Caeptain Dillard heard of the disturbence and went to investigate
(Re 7)e After passing the first gun position end going about seventye
five yards, accused came up to that position and a corporal disarmed
him, The Captain returned and found the squad "apparently very nervcus®
He sent for Lieutenant Deesley who came presently, whereupon accused,
who had been pacing back and forth, rumbling and cursing, jumped down
into the pit and "grabbed a hand grenade". The Captain *"had to tell
him about six times before he put it back" (R. 8)e When he picked it
up, he alarmed everyone and several men fell to the ground (R. 8,13)e
At this time night had fallen but there was sufficient mocnlight to

- see "fairly well in your irmediete vicinity, #* you could recognize

individuals at fifty yards® (R. 12). .

Ceptain Dillard returned accused to the battery area and put him
under -guard. There accusded told the Ceptain that he was "really a
handy ren with a tormy gun® end if the Ceptain would give him a gun,
*they wopld soon find out who was boss around here® (R. 9,13,14). He
told the Captain, "if he had known that he was going to be court-martiale
ed insteed of being transferred out that he would still be out there and
‘would not have turned his gun in., He said you heve the upper hend now
but if we both hed-a gun we would see who was boss® (Re 30).

) An -enlisted man of the battery testified that he saw accused

about six o'clock on.the evening of 21 February end at that time %he
was plenty drunk® that he had been drinking "some kind of medicel alco-
hol diluted with water, lemon extract I think®.. *They* (inferentially,
. accused and a Private O'Briemn, Re. 14,29) had a quart bottle but the
witness did not know how much accused had to drink (Re 37)e Captain
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Dillerd could tell Ly his talk that accused had been drinking some=-
thing and *was uncer the influence of some sort of heverage that
would tend toward intoxication®. ihen accused jumped in the gun pit,
he hed no trouble with This stebility® and going back to the bettery
aree over "pretty rough ground®, accused had no nore trouble walking
than did the Ceptain (Re 9,10,13)e Lieutenant Beesley testified that
accused wes not drunk (Re 21)e

For the defense, Second Lieuteneznt Deryl P, LicCroty, one of the
battery officers, testified that when the battery was alerted, "I
don't believe that the enewy was within twenty wmiles of us. I think
that since we had been on the alert we hadn't seen an enexy plane, **
So far s facing the enemy, except for prisoners, we haven't seen a
German®, He hed steyed with accused's squad for a week or ten days end
found him en excellent soldier (R. 31).

Sergeant Edwerd Demny, Headcuarters Battery, 106th Coast Artillery
Seperate Battelion (Anti-Aireraft) had knowm and had opportunities to
observe accused since 2l February when accused was "turned over® to
hine. He testified he had worked accused "all day long lots of deys
end he has been willing and he has proved to me thet he can be trusted®.
He would say accused is en excellent soldier (Re 36)e

Accused did not testify nor melie an unsworn statement.

e It thus appears from the uncontradicted evidence that at
the plece and time alleged, accused insubordinately emd disrespectfully
said to Ceptain Dillaerd, his superior officer, "Give re & gun and we'1ll
see who is boss around here¥, or words to that effect; that waliciously
ard without provocation, he fired a Thompson sub-rmachine gun repesatedly
at Lieutenent Leesley, &lso his superior officer, at a time when the
Lieutenant was undertaking to repeir e telephone cormrmunications line
which accused had wantonly cut;’ that he upset. end distracted the rem-
bers of his platoon by his sweggering, threstening conduct to the extent
that sore of them were obliged to take cover cnd protect themselves from
accused instead of keeping & lookout for enery aviatione. This repre«
hensible misconduct occurred at a time when the enery was advancing
toward the arrmnition duinp which accused and his organizetion were charged
with protecting., The situation was crucial and called for & rexirunm of
coordinated, disciplined effort. By precipitating confusion and dis-
traction among the persomnel of his platoon, accused grevely endengered
the safety of his comrades and the vest stores of armmnition which it
was his duty to guard. The court properly found him guilty of ell
Charges end Specifications,

5« Specification, Cherge II, alleges thet at a certain place and
time accused shot at his superior officcr, who wes then in the execution
of his office, with a sub-machine gun. It is obvious that the language
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thus employed was intended to tet forth en offerse within thet ge. il
cless of cases which conderm the offering of violence towerd a superior
officer, Dut it is defective by reasson of its failure to follow tle
significant lenguage of that article or to employ words vhich would
exclusively irport vrongfulness., However, it is the opinion of tre
Boerd of Review thet the record justifies the conclusion that the
accused could not heve been misled by these defects nor that his
substentisl rights were injuriously affected thereby (Article of VWar
37; MM, 1928, par. 87b).

6. Confinement in e penitentiary is not euthorized in this ceoe
for the reason that no offense of which accused was found guilty is
recognized as an offense of a civil nature and so punishable by cone
finenment for more than one year by eny statute of the United States
of general application within the contirentel United Statcs or by the
law of the District of Columbiae.  See Article cf War L2.

7+ lajor He He Arnold, Jr., Executive Officer of 106th Scparete

Coast Artillery Battalion (Anti-Aircraft) wrote the reviewing eatliority
a letter, dated 1 lfay 1943, which is appended to the record of tﬁj&l,
recormending clermency. He refers to the record of trial in the c-
vartial proceedings 4n which Private Willien 1ll. O'Brien was the ace
and which he seid grew out of the sare circumstences es obteined in
this case. He said O'Brien was accuitted and that in his opinien the
sentence adjudged egainst accused is unduly severe, He stated thet if
" the sertence of accused were "sufficiently reduced, it is the desire

of this cormand that he be returned to our custody to serve the rerzin-
der of his sentence®.

8+ For the reasons stated, the Board of Review holds tle record
of triel legelly sufficient to support only so ruch of the sentence as
involves dishonoreble discherge, forfeiture of ell pay and allowances
due or to become due and confinement at hard lebor for twenty (20)
yeers in a place other than a penitentiery, Federal reformatory or
correctional institution..

y Judge Advocate.
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NiT0 240 1st Ind.
Branch Office of The Judge Advocete Genersl, 1.aTOUSA, APO 534, U. S. army,
26 July 1943.

T0: Commending General, Headquarters II Corps, AP0 302, U, S. ATLYe

1. In the case of Private First Class Charles (I17I) Stojak.
(36031134), 690th Coest Artillery Separate Battery (A4) (AW), attention
is invited to the foregoing holding by the Board of Review that the
record of trial is legally sufficient to support only so much of the
sentence as involves dishonoreble discharge, forfeiture of all pay and
ellowances due or to become due and confinement at herd labor for twenty
years in a place other than & penitentiary, Federal correctional institu-
tion or refornetory, which holding is hereby epp