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(l) 
Brench Office of The Judge Advocate General 

with the ' 
North African Theater of Operations 

Boerd of Review 

N.ATO 2221 

UNITED STATES 

v. 

I'rivat'3s JOBH W. HARRIS 
(14 067 743) • EDDIE R. RAY 
(34 067 629) and LEO 
PATI'ERSON (14 067 740), all 
of 86th Q;uertermaster 
Company (Railhead). 

APO 534. U. S. Arrey, 
9 .Tune 1944. 

) PENINSULAR &SE SECTIOl~ 
) 
) Trial by G.C.M., convened at 
) Naples, Italy, 7 !larch 1944. 
) As to each: Dishonorable 
) discharge and confinement for 
) life. 
) u. s. Penitentiary 1 Atlanta, 
) Georgia~ 
) 

IlEVlEW by t1?-8 BOARD OF REVIEW 

Holmgren, Simpson and !Jackay, Judge Advocates. 

l. The record of trial in the case of the soldiers named above has 
been axamined by the Board of Review. 

2. .Accused were tried upon the following Charge and Speci:t'ication: 

CP...ARGE: Violation of the 92d Article of War. 

Specii'icationz In that Private First Class John W'. Harris, 
Eighty~sixth ~termaster Company (Rhd), Private F.ddie 
R. Rey, Eighty-sixth Qµartermaster Coopany (Rhd), and 
Private Leo (NMI) Patterson, Eighty-sixth ~terma.ster 
Company (Rhd), acting jointly and in pursuance of a 
cQlllDX1n intent; did, at Naples, Italy, on or about 6 
December 1943. with malice aforethought, willf'ully, 
deliberately, feloniously, unlawtully.and with pre
meditation kill one Private Bert (Nl.'.II) Raby, a human 
being, by shooting him with a pistol. 

Each pleaded not guilty to and wa~ found guilty of the Charge and Specifi
cation. No evidence of previous convictions as to accused Hal:Tis end 

'/ 
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Patterson was introduced. As to accused Ray, evidence .of one previous 

conviction by summery court-martial for being drunk in a public place in 

violation of Article of War 96 was introduced. Each accused was sentenced 

to dishonorable discharge, forfeiture of ell.pay and allowances due or to 

become due and confinement at hard labor for the term of his natural life, 

three-fourths of the members of the court tiresent concurriilg. The review

ing authority awroved each of the sentences, designated the U. S~ Peni

tentiary, .Atlanta, Georgia, as the place of confinement and forwarded the 

record of trial for action under .Article of War 50t. , . 


. . 
3. The evidence shows that about 1700 hours on 6 December 1943, in 


Naples, Italy, •rive or six colored soldiers•. including the three accused 

went into a dance hall where "the lady who ran the place•· asked Corporal 

William Kenyon, 36th General Hospital, 'Private Bert Raby1 and a soldier 

named Sapp to request the colored soldiers to leave. She explained she did 

not like negroes •mixing in with white people at the dance' (R• 6,13)'. 

Kenyon testified that Raby •went out in the dance hall and was'.talking to 

a:ie of the fellows•--not one of the accused--wbo responded, •we don't went 

to be any place we are not wanted' (R. 13,19 ). Harris walked up to where · 

Raby was talking and said 'I want to talk to the mother-fucking wanan. I· 

am a citizen, and I can talk to the m:>ther-fucking women if I want to• (R. 

13 1 16).· To this •everybody said yes, he did, but they might as·well leave• 

(R. 14). Kenyon also testified that he also talked with accused Patterson 
who in the :iooantime happened to turn his back and as he did so witness 
heard a 1 click1 which he 'very much distinguished as inserting a shell in a 
Beretta or an automatic• and which .caused hilil. to keep his •eye on all of 
them as much' as he could to see that they 'didn't pull no gun or start 
using it' (R. 14). Kenyon testified further that the colored soldiers 
left, and that about an hour and a half later witness heard a COJlm)tion at 
the door, and •Sapp, Raby, end I'' looked out the door to see what the trouble 
lt'aS. Witness and his companions were about ready to leave. They went to 
the door and witness heard one of the colored soldiers whom he thought was 
Hatris'say, 'There they are. That' a the man 11''3 want•, or something to that 
effect. The IDal4 who made the remark was by the door •on the first step, 
just outside of the door•. Witness continueda 

1At that time, Ray started through the door, end Patterson 
was 'standing in back of him...1160, they started through · 
the door, the three of the fellows, and Bert Raby hit Ray 
in the mouth and knocked hilil. and another fellow back out 
ot the door, and I grabbed one of the fellows and pushed 
him b&ck out the door. We immediately closed and bolted• 
the door shut, and I· told Raby to get away from the door· 
and leave them alone. Then I walked into the· dance hall 
and l waan' t gone long, I don't know how long, but just 
a matter of· a few seconds or so, maybe, and I CBI!J3 back 
to the door. Bert Raby was standing there with the door 
open, and arguing with the colored fellows outside. When 
I walked over towards the door I I seen a fellow poke a 
revolver out ot his pocket. ~ closest recollection of the 
~ waa Harris. He had hold of a gun• (R. 14). 

- 2 



(3)
He testified turther that, 

'Raby reached out ot the d.oor to try to pul:l the etm 
away !ran Barris•..Harris pulled_ the gun out ot Raby' a 
hand, and during that same 1llstant, I glenced ·and seen 
£&D.other gun, which I just glanced at a second, which I 
thought was Patterson bad that gun.- . 'fell.· I closed the 
door when Harris jerked the gun out ot ·Rab)r' a J;i,an4.... 

· We was both leaning on the door with our 1wi48 to held 
it shut. Then the shots were fired. I heerd thr6e shots, . 
and somebody in ·the room by me at that time, Raby, hollered 
and said, 1 Bill, I'm·hit.' .He turned away trom the door 
and started walking back towards the back end ot the hall 
way and Sai>p..•laid him dO'tfn on the fl,oor of the ldtchen••• 
and sa:nebody hollered, •Stop shoOting, y-ou have killed ; 
somebody.' They was running downstairs.•••I sent a fellow 
after an· ambulance or somebody to take Raby to the· · 
hospital. -They came within. ten or titteen minutea. Rab;y· 
was dead before we carried him dOWll the steps• (B. 1.4.JS). 

· .A. medical officer testified'tbat in his· 011iliion, Raby' s death wu 
cauoed by •1a gun-shot wound of the chest• (R. 6). 

Kenyon testified that~ did not identify tlie three accused . 
•positively' but he •was reasonably certain that they were the ones•. lfe 
explained that he 1 disttiiguished1 Patterson from his hei.ght, his 1 t0!1e ~ · 
voice• and from •icy looking at him three or tour times during the~e.venins 
when he was standing· with his hands in his pocket in which I knew there n.s 
a gun•. He recognized Harris •on account of the size of his. large noae•, 
the •teme of his'voice• and his constant use of a certain· vulgar 1slena. 
word' (R. 16,73). Kenyon testified respecting his identification .ot Re7 
that- .. 

'l am not positive, except that when I was to go and 
identify Ray, he had a swollen lip at the time, and he · 
said himself that he recognized me and the.t he was l:Jit 
by Raby at the door• (R. 73). 

Kenyon testified.further that he was positive enOU8h of his 14eatiticat1on 
~ accused that he 

•picked them OU.t ot approximately one thousand different 
·negro(e)s I "looked:· at·, ·and--they- admitted bei!ig there and 
being upstairs the night of the shooting• (R. 74) • 

. -· . 

During the day ot the shooting, Kenyon and Raby each had su or seven 
gl.aSses of-cognac, each glass containing a little more than an ounce (R. 17, 
18). · -It appeared to Private Firiat Class Robert .lmldy, :tr.• 86th ~ter
master Compani (Railhead)~ who saw them, that Raby •was under the influence 
ot whiskey or soxbe kind of drink9 but that Kenyon •seemed to be pretty 
aober• (R. 20,21,22). 

_,_ 
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Imidy. accused Ray and another man were in the houae where the argument 
arose when the other two accused entered. Lundy testified that the members 
of the party were drinking, and that they went upstairs and 'the argument 
started'. Witness testified.a 

•this 	white person came up and says, 1 The lady don't went 
you up here.• HaITie says, 'What? Where's the lady? I 
want to talk to her.' The fellow asked BaITis if he called 
him a damned liar. Harris says no, he diem' t _say anythizlg 
to him. Thie f'ellaw he just keeps V'lldng. - ·He says, ar 
asks/ •Does anybody want to f'ightt· I'll tight. I'll fight 
anybody, end don't pull a knife-because I have one scar on 
lcy' shoulder now :from a knife wound-•b:ere I was ·cut.• .l 
nigger·cut him in French Morocco. I tells him,' 'Well,· 
fellow, we were ·going down now.•· ·This white corporal up 
there tells him, the other· fellow, to keep quiet. 1'b,eae 
.fellows is getting out now. 'l'his Corporal says. 'Here, you 
fellows come back up' , and we goes d01lllstairs. end gets a 
cou11le of drinks, and I tells the fellows I em going back. 
I was supposed to be back. at· six o• clock, and then we starts 
talking and Pe.\terson•••SB.Y.s, 'I can't understand wey these 
folks wants a. J'im Crow place here~ 1 Harrie says, 1Yes. 1 He 
hadn't done eeything to him. •we just wanted.to tind out 
why the lady didn1 t say eeything up there... (R. 21,22). 

Imidy testified that Ray was upstairs 'when the firSt argument started• 
(R. 69) and that while the colored soldiers including the tbree accused 

were •sitting erotmd talking' in the tavern after harlng left the dance 


· hall, 1BQOObody1 proposed that they go back u11stairs 'end straighten this 
thing out•~ Patterson at the time asked Lundy 1 did I have a gun, and I told 
b1m no• (R. 24)~ Lundy also testified that· the .following morning at break

. f'aat, Patterson,· who was his tentma.te, said, 'I went back upstairs there 
· last night end knocked on the door, and they opened it end- at that time 

pulled one of' the'boys in end shoved him back- out, and the boys started 
blastlilg• (R. ·23), 1I!Af!i'>ing •shooting• (R. 25). Lundy testified he had seen 
the three accused at breakfast but he did not -know whether Ray and Harris 
-were present dUring this conversation nth Patterson '(R. 23). 

During the afternoon preceding the BhootiJ:lg, Harris showed· one of the 
colored soldiers _who was with him a •gun• which he had in his possession 
and both Patterson and Rey told this soldier they else nre armed (R. 27,33). 
This e_oldier testified that he had been drinking in the tavern and began 
to •teel bad• 110 he -'dropped off to Bleep~. Ha testif'ied he did not feel 
like he -	 . 

1had gotten to. Bleep no time before these·kids down there and 
the lady that runs the house were trying to wake me up, and 
there was a rumbling from upstairs. I n.lkeji out the door, 
end someone else ran out, ·too, end I' finally got out to the 
street, and walked out on the street. I heard someone cel.i 
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the name of 'Floyd Gippinga' • or something like that.· 
and I called Patterson, and he says, 'Come on up here. 
We are up here.•• 

This soldier testified that Patterson, Harris and Ray were together and 
when they got out in the street the witness asked them what happened •up
stairs there•, and Patterson · 

'said. 'Oh, nothing, nothing. You weren't up there, were 
you?' I said, 'No.•· He said. '.Let's go back to camp.• 
We turned arotmd in the street end rode off. Going to 
Aversa, this guy, I don't lmow exactly who it was, ren up 
behind tis with a flashlight end asked the question, 'Are 
you the guys that fired the pistol back there in the house?'. 
Patterson said, 'No.• Then I asked· Patterson again what 
house they were talking about a pistol being fired in, and 

·whet happened. Jw.a, Patterson said, 'Nothing. Nothing. Go 
on to canp'' (R. 27). 

After having been informed 1 o:f his rights under the 24th .Article Of War1 

and told that he did not have to make a statement and if 'he :volunteered to 
do so, whatever he might say would. be used tor or against him', Harris 
made a written statement Oil 12 December 1943. which was introduced in 
evidence 'insofar as it applies to the accused, Harris' (R. 7,8,9,11,69,70, 
71; Proa. Ex. 1). He stated that after he, the other accused and two other 
soldiers bad been drinking in a tavern during the afternoon. in question, 
they went upstairs 11 where they had dancing and quite a few girls". He · 
stated further that there was a. 11 big white fellow• there who said 'the lady 
didn't want no niggers in there•. Harris told Patterson 

''Let me speak to the house lady. I can talk a little 
Italian myself'.' All the boys came over. Thia white 
soldier said, 'What do you think, I em telling a God
dmm lie'? You can't believe me?' I replied to him, 
'You are not any 1t0man·, I want to speak to the WOill8ll.' 
He asked me, he said, 1 One of you niggers stabbed me 
once before;' he said, 'this time you can't.do it.• He 
asked me did I want to :fight. I told him, 'No, I don't 
want to tight.' He said, '~l your knife out, I' 11 make 
it too late tor.you.' lllndy came up and said, 'There's 
no use in that.' Jw.other soldier came up and said, 'He's 
from the South, e.nd he is drunk1 don't pay any attention 
to him;• he said, 'we all can have fun right here.' Jind 
I told him, 'No, we'd better go. He don't went us in 
here• I And this Other big White fellOW t he Cam8 Over and 
shook our hands end said everything was all right, .that 
we could come back when we got ready. 1 

Harris also stated that--he and hh companions went downstairs .and after 
dri.Dking more, decided to return to the dance. Harris stated that 'Patter
son, Ray .sndJ!undy, and one or two fellows from another company were with 
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(6) 
us•; that someone knocked on. the door of the dance hall and 

'The door was partly open and the big white soldier 
come to the door and when he saw.it was us colored 
fellows, he slammed the door on one of the boys. He 
got out of the door and the door was closed. Patterson 
was ahead of me and Ray was behind me, and Thomas was 
r1ear the door, of the other apartirent. The door into 
where they were dancing opened again and the white 
soldier argued some more and slammed the door again. 
Somebody fired a shot to let them know some respect 
for us colored boys as soldiers in the J.rmy. Tb.en 
some JIX)re shots were fired. I don't know who fired. 
Patterson had a .32 automatic; I had a .32 automatic; 
and Lundy had a gun. Ray had an automatic and I don't 
know what size it was. The other two ,boys who joined 
us, .they had guns to( o). I didn1 t fire my gun, which 
was loaded with a full clip. We all ran down and started 
home. The next day me and Patterson, Dorsey, Green, and 
.Alexander went back that way to pick up one or the boy's 
overseas cap which he had dropped the night before at 
this house. The M.P.' s arrested me and found the gun 
which I carried" (Pros. Ex. l).· 

Patterson was likewise •warned that under the 24th Article of War he 
need not make a· state~ent, but if he volunteered to do so, whatever he might 
say would be used against him, should the investigation result in a trial' 
(R. 11). After being thus warned, Patterson made a written statement on 16 
December 1943, which was "admitted into evidence insofar as it pertains to 
the accused, Patterson" (R. 11,12; Pros. Ex. 2). In the statement he related 
details of the are;ument between Harris and 'this white fellow• substantially 
in agreement with what Barris had stated. After the argument had ended, the 
soldiers went downstairs and bought another bottle of cognac. Patterson 
stated that 

'We drank about half the bottle or cognac and two more 
soldiers came in. They had a drink with us. I don't know 
who th~y were. One was low and one was kinda tall. They 
said 'Let's go upstairs' and then they.went upstairs in 
front or us. Ma, Harris, and Ray went up behind them. 
They knocked on the door and the door opened end they 
pulled the little guy inside. They had a rumpus in there • 
.Ii.bout t~t time the door opened again. The little guy 
staggered out. When he staggered out, he staggered back 
ott the door and shot• (Pros. Ex. 2). 

Ray was warned in substantially the same language as was Patterson. 
After being so warned, he made a written statement on 14 December 1943, 
.W.ch was admitted in evidence •insofar as it applies to the accused, Ray• 
(R. 12; Pros • .Ex. 3). He stated that he went to town armed •that morning', 
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had some drinks and then went to "the place where the trouble happened•, 
where he and his companions drank and talked. Then they went up to the 
'dancing place" where he thought he saw "Harris & Patterson, and two or 
three vrhite fellows•. He stated further there "v1asn' t eny orgunent while 
we were there". Ray returned to the tavern, had so~ more drinks w.d tbl.ked 
to a girl in the hallway. He stated that then "some soldiers CE:llle in end 
said it looks like they're going to have a fight up there• and that he left 
by himself and went back to cemp (Pros. Ex. J). 

. 	 
For the defense, a pistol taken from Harris the day after the shooting 

and another which Patterson admitted he had borrowed were introduced in 
evidence (R~ 31,33; Def. Exs. B,C). Three other pistols were recovered in 
the course of a sefi.I'ch of the belongings of members of the 86th ~uarter
ma.9ter Company (Railhead) end were also introduced in evidence (R. 31,33,34; 
Def. Exs. D,E,F). This search was made "at least a week' after the shooting 
occurred (R. 33,34). A ballistics er.pert testified that the bullet which 
was taken from Raby' s body was not fired from any of the five pistols which 
were introduced in evidence (R. 29,30,31,32). The prosecution announced 
that it •will stipulate tbet the bullet taken from the body of the deceesed 
was not fired from the weapons that were recovered·" (R. 30). In explana
tion of this stipulation the prosecution.also stated 

'that it is not in a position of admitting that they are the 
only guns at the scene. The stipulation is to the effect as 
to the €,1.IDS recov~ed. We don 1 t take the posi'tion they were 
the only guns the~e at the particular time' (R. 31). 

witness upon visiting the scene of the crime found that "three shots had 
been fired. Examining the door, I found two bullets in the door. One in 
the frame, and one in the side of the door**•I have recovered those two 
bullets• (R. JO). The door it.self showed a hole caused l:ir a bullet (R. 32). 

The day following the shooting, some articles of clothing including an 
'overseas cap• with the word 1 Gippings• on the inside of its band were re
covered at the scene of the crilre (R. 35). 

It was stipulated at the request of defense counsel that the prosecu
tion had no evidence of previous convictions as to the accused Harris and 
Patterson and evidence of only one previous conviction against Ray, which 
was by sUI.'.l!OO!'y court-I!lElI'tial for being drunk in a public place (R. 36). 

4ccused Harris testified to substentially the same facts preceding the 
shooting he had related in his pretrial statement (R. 36-51). He testified 
that when he returned dovinstairs •some men came in the room' where •we were 
drink:ingM. They were invited 

•to 	have a drink. They takes a drink of co1:11ac. The little 
one says, 'let's go upstairs.• I said, 1 0.K. Go. ahead. Go 
on. We'll be up.' Patterson, me and Ray.•••r started to go 
back to the dance. Just then, I seen somebody tussling out 

- 7 



(8) 


at the door. It was dark, and I couldn't make out who it was. 
I knew it was t2.ose f.1.lJ'S that came up with us. Aa I saw the 
tussling in the door, the coor opened and then the door closed. 
J.s the door closed, one guy, the arr.all fellow, he fell back out 

·of 	the door. 'I'hen I could see the reflection from the gun 
when the fellow shot. Then we all ran downstairs. We ran dO\'lll 
stairs and got out end Bing Crosby called P&tterson. Patter
son went out. That's all I know about the shooting" (R. '.fl). 

He testified that to •my knowledge' only one shot wo..s fired (R. 43) end 
that •I don't know• about his written statement that 'there were soma more 
shots fired' (R. 50). Accused also testified that he included in his 
statement the language that 1SQmebody fired a shot to let them know some 
respect.for us c9lored boys as soldiers in the krmy', because the Criminal 
Investigetion Division agent to.whom he made the statement 'made me sey that • 

. He said to put that in' (R. 4J.). He also testified that he was standing 12 
or 14 feet from the door where the shooting occurred and that his "frie{n)ds 
weren't doing no shooting• (R. 38~42). He did not know the "other two boys• 
who had joined them (R. 39,47,48), but that "we went up behind them"(R. 50). 
He admitted that he •really did1 deny being at the scene of the shooting 
when his pistol was taken from him the next day and that it was about a day 
and a half or two days before he decided to admit he had been •up there• 
(R. 50,51). He denied !mowing anything about an "overseas" cap or going 

after it the next day (R. :;13). • 


Accused Patterson testified to substantially the same version of the 
shooting as he had related in his pretrial statement (R. 51-62). In his 
testimony, he· added that during the ar€,'Ull1ent in the dance hall, he went 
outside and borrowed a pistol from one Freddy Thomas after which he returned 
and found "Harris and the men still talking' (R. 52 .5.3 ,55). He explained 
that he had borrowed the weapon because 11 it was getting late('..and we had 
to walk to camp, and we had to have sane protection• (R. 53 ,54). Patterson 
also testified that when the shooting started, he was about 'fourteen feet 
from the door• and Hal:Tis was standing opposite and Ray behind him (R. 56, 
57). He did not know the •small guy" and •can't describe his appearance• 
(R. 59). 

Accused Ray also testified, corroborating in substance what he had 

related in his pretrial statement (R. 62-66). He testified that he was 

armed on the day of the shooting end had borrowed the weapon he had from 

Freddy ~e Thorn.as. He explained having armed himaelf by testifying "there 

were a lot of German spies around town, and a lot of trouble in tovm em:>ng 


·the Italians, and you know, I heard a lot about spies, and I heard a boy 
say that a fellow got killed by spies about a week before we moved here• 
(R. 63). P.ay also testified that he. was not i.n the dance hru.l at any time 
and "never got hit or irJ. no arguments of eriy kind' that night (R. 62,63,76) • 

.F?r ,~he ~rosecution, the Criminal Investigation agent who had taken 
Harris pretrial statement, testified that he bad not told Harris to include 
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· in that statement the le.n.::,'"'tlage •sonebocly fired a ·shot to let them kr.o'.7 

scne respect .for us colored boys as· soldi12rs in the Ancy' (R. 69,70). 


4. There is evidence that at the place and time allee;ed a bulle't 

.fran the pistol of one of the three accuced, fired throueh a closed door, 

mortally vrounded Private Bert Raby, the person narr.ed in the Specification.· 

~e shots were fired, one of which penetrated the dopr, end struck 

Raby in the chest. 


It happened at the entrance to a·danc~ hall in~ bawdy house, accessible 
:throo{;;h an Italian tavern which 11as on the floor below. A.bout' an hour 
prior to the title the shooting occurred the three accused, ;nth one· or 
t·:10 other colored soldiers, entered tte dance hall ar..d were told by P.a.by 
that the v;cr.&n who •ran the place• did not like negroes."mixine in with 
v:hite people at the dance 11 • One of the soldiers, other than the accused, 
expressed a willingness to leave but accused Harris retor"ted saying, 
1 I want to talk to the mother-tucking \7CJ:lan. I am a citizen, ancl I can 
talk to the mother-tucking ucrT.rin if I want to•. Raby, soc"e·.1ha.t under the · · 
influence of liquor, took offense at this remark and asked Harris i:f' he 
•called him a demned liar• and abo C.ared any one of then to fight, addi.ne; 
that he r.ad once been stabbed by a 11nigger• and would "make it too late 
for" anyone to use e lmife on him. Ray and Patterson v1ere present at 
this altercation during which the latter surrep.titiously loaded a pistol 
he had on his person. The arguraer.t however ended and the colored soldiers 
including the three accused left the hall nnd repaired to the tavern , , 

-	 where they sat talkinc and drinld.n.z. Comr..er.t ·;:as made by Patterson about 
their having •a Jim Crow place here•. 

Finally ·saneone proposed e.;oinc upstairs to· •strai£hten this thing 
out•, and at· this point. Patterson asked a fourth soldier, who refrained 
fran engaging in the proposed venture, if he had o. CWl• Harris and· Fay 
were also armed. Together the three accused ascended the stairs, got 
neer the door to the dance hall and 'Jcen it opened and they. could see 
inside, one of the accused was heard.to say •That's the man we want•, 
v.hereupon Ray, followed by the other two, started. to enter. Raby met them 
at the door and hit R:ly •in the mouth•. B:l'forced him and another of 
the accused outside into the htllway atid after Raby's canpanion hed ejocted 
the third one the door was closed and bolted. :Raby.however reopened 

· the door and. stood arQline nith the accused. A scuffle en$ued in the . 

course of which a \'7itness saw at least two of the accused, identified 

as Harris arid Patterson, each with a ;istol in his hSnd.· The one in the 

hand of Harris Tias seized by Raby but the former recovered it. Raby 

and his canpanion then succeeded in' closing the door e.nd while they 

were 1eani.Dg against it, the three shots were fir~d. \ 


The defense propoaed~. to show that the shooti.Dg was done by one of .. 
•two other boys• who had entered the tavern while accused were there 

and had been invited to a drink. · ~~3' later went u:pstairs followed by 
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accused and •1ben, a~corc1in{; to Harris, the 1 Sl:lS.ll fellov1• '.'las punhcd 
auay fran the door as lie tried to enter the dance hall •I could see th.e 
reflection fran the gun when the fellow shot 1 • Patterson's account ~.-as 
simil~r, testifying th~t he could not describe the eppeara~ce of the 
'SI:Jall b"UY' and statirig that of the two soldiers, •o~e was low. end one 
r•as kind.a tall". Ray, contrary to other evidence, denied ever havir.£:; 
been in the dance hall and, though he was later found v:ith a swollen 
lip and had admitted to a·witl:less that he had been hit by P..aby at the 
door; testified he .•never got hit or.iri no arcuuents_of any kind• that 
night. . . . 

The court was justified.in believinc the evidence adduced by the 
prosecution.. A rationalistic view thereof canpels the conclusion that 
the accused resented-. their" .e~clusion from the dance ho.ll and sincled out 
Raby as an· object of special enmity. For more thc.n en hour v;hile toc;ether 
downstairs they rankled <:JVer what had occurred. And before returninc 
upstairs •to straighten this thiDg out•, .signi:f'.ici::nt reference i7as t:Jade 
to the~r possession of :f'iree.rm.s•. z;one . of the i>istols recovered ~n th~ 
DU.bsequent investigation was.found to have been a weapon used i~ the 
shooting, but this fact has no material significance except as i't 

· demonstrates a deliberate and concerted effort on the part of the accused 
to evade responsibility for their acts. The conclusion is inescapable 
that they acted jointly and ill pursuance of a canmon intent. Every 
ciroumstf<nce tends to show that their purpose was unlaWfu.l and, to· the 
knowleage of all of them, attended with dire consec...uences•. By thus joining 
in a carman design to ccmnit an unlawtul act, the natural and probable 
conse~uence o.f the execution o.f ~hich involved the.coi:tingency of taking 
human life, all of the accused became responsible for the hanicide 
camli.~ted by one of them while actiDg in :f\lrthera.nce o:f' that camion desi[;Il• 

. It· is of no-material importance which one of them. .tired the fatal sh.,t. 
The .shootil% was deliberate.and wanton, and do~ without legal justification 
o~ e_xcuse. · ldllioe- is fairly in:i'el'able :rraa.· tlie use .of a deadly weapon 

" elld .. the. otller circumstances in evidence. Each accused was :pro~rly :found 
' guilt,-. as ebarsed (NA!I'O 1470, Hall et alf .18 u.s.c.A. SSOJ 26 i.m. J"u.r., 

. " . Han101de.,..secs. 58,60,64.66; 29 c.J•. :P• 1073 et seq.). 

)~_ .·: 5·. :- The· chUge sheet shows that accused Harris ia 24 'ye~s old. He 
_ enlisted 1n the Arm1 28 March 1942, and had no llrior service• Accused 


.. _.· '. aar is 30 ya~s old. _})) was inducted in.to the J.m:f 13 Febl'll.8l'Y 1942• 

. ,,, a.nd had no :prior service. · AOeused Patte.r,son is 20 :years .. old. He 


· ::/;.'"' exiJ.isted in the;~- 'Zl March 1942, and bad lld prior service. .. · · 
~ . .. 

~; :.. . . .. . ., . . ' . . . - . 

·. ·.~;<:,: 6~ 'nie c~rt .,;as leg~lly COXlstituted. No. errors. injuriously: 

· atf'ecti?lg the substantial Tights o.f accused wer& .ocmnitted duri:cg the 

trial. The Board Of Re.View. ia Of the opinion that the record of trial 


· .--18, legally sutficient .to support the· tindi.n&s as to each accused and 

the sentences. Confinement in a peniter.iti~ is authorized by Article ' 
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of War 42 for the offense of :crurder, recoenfzed ao an offense of a 
civil nature and so :punichable by penitentiary confinement for more 
than one year by Section 454, Title 18, United States Code. 
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Branch Office of The Judge ~dvocate General 

with t.he 


Horth .African Theater of Operatfons 


JJ:'() 534' u. s. Arr;ry. 
23 Ney 1944. 

Board of Review 

l:i.TO 2225 

UNITED STATES ) VI CORPS 
) 

v. ) Trial by G,C.M., convened at 

Private WILLIJ.J,l H. •row 
) 
) 

.Aro 306 , U. S. Army, 
1944. 

26 .i..pril 

(14 019 802), Company B, ) Dishonorable discharge and 
57th Signal Battalion. ) 

) 
confinement for 20 years. 
Eastern Branch, United States 

) Disciplinary Barracks, 
) Greenhaven, New York. 

REVIEiV by the BO.ARD OF REVIEW 

Holmgren, Simpson and :Mackay, Judge Advocates. 

l. The record of t rial in the case of the soldier namE"" above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charce and Specification: 

CIIARGE: Violation of the 86th Article of War. 

Specification a In that Private William H. Tow, Co~any B, 
57th Signal Battalion; being on guard posted· as a 
sentinel at Company B, 57th Signal Battalion, two (2) 
miles Northwest of Nettuno, Italy, on or about 8 
.April 1944, was found drunk upon his post. 

He pleaded not guilty to and was found guilty· of the Charge and SpecHica
tion. Evidence of three previous convictions, two by summary court~martial 
for wrongfully discharging a rifle from a train and for being drunk in · 
uniform in a public pf.ace_; both in violation of Article of War 96, ·and one 
by special court-I!J.artial for two absences without leave in violation of 
Article of War 61, for being found drunk in uniform in a pu~ic place in 
violation of Article of War 96, for using insulting langtiage toward a non
comnisaioned officer then in the execution of his office, in violation ot 
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J.rticle of Wer '65, and for behaving himself with disrespect to a commis
sioned officer in violation of .i.rticle of War 63, was introduced.,. -He was 
sentenced to dishonor~ble discharLe, forfeiture of all pay and allowances 
due or to become due, end confinement at hard labor for JO years, three 
fourths of the me~bers of the court present concurring. The reviewing 
authority approved the sentence, but reduced the period of confinement to 
20 years, designated the Eastern Brfillch, United States Disciplin&ry Barracks, 
Greenhaven, New York, as the place of confinement, and forwarded the record 
of trial for action under .Article of War 50i. 

3. The evidence shows that on 8 J.pril 1944 accused, a member Of a 
guard, at 1930 hours passed inspectfon- a~-guard mount {l!ld that·--a.·f ~240 hours 
he was posted by the corporal of the b'Ual'd on •post number two" (in the 
.Anzio Beachhead.), his tour-on. ctufy running unfil-inianight.· · The corporal of 
the-guard who pos.ted accused testified· the latter was sober both at guard 
mount and when he was posted but •.showed signs of drunkenness• at 2335 
hours (R. 7,8,9). 

The sergeant of the gucrd testified that about 2330 he was inspecting 
the guard anutlid not find acer.sod on ·•post number two"'• but after'"a'five 
minuteseach found him sitting on the ground, his helmet off. his-"rifle 
on theground and a cup "rie;ht ne4-t. to hirii". Witness testified he could 
smell wine. on accus~d.'..S _breath, and knew he had been drinking. .Accused 
was~told to return to his post and a few minutes later his relief arrived, 
accompanied-by the corporal and sergeant of the guard (R. 10). The corporal. 
or· the guard testified accused had 'halted• him at a distance of 35 feet 
(R. 8). Accused was relieved-about 2355 hour~ and was taken •to the Medics• 
by the sergeant of the guard who testifie¢1 accused did not have anything 
to drink from the time he was relieved until he was examined by "Captain 
Kearney• about 0030 hours on 9 April (R. 10,11). The area was subjected 
to some shell fire after the time the sergeant found~accused-sTfting--on 
th~ ·grotmd but before he was relieved (R. 11,12). 

· .. Capt~-~ Edward P. Kearney, lVl'edical P~techment, 57th Signal Battalion, 
stationed on. the .Anzio Beachhead, testified he examined e:ccused. He 
testified 

'his mind was over-active, he tried to be humorous and lie 
-was over-loquacious and a bit over-friendly p~rhaps, end 
in the course of the physical examination, I discovered 
the odor of liq_uor·on his breath. I tested hls reflexes 

--- - ·-·- ·--- • (iend he had a posltive bumper. He had apparent lack of 
efficient balance, but upon walking, appeared. to be 
relatively good' (R. 13) • 

.Witness con:cluded accused was suffering from ac).lte_.,&J,coholism and was not 
'qu.!_te fit' to fulfill all th~ dutres Of a gu~. He··arso testified accused 
was iiiOaerately ~\"ti. 13,14). • -· . ~"'··-· ....,. , 

Accuse11__,testified that on 8 April ..J:!~· had three quarters of a canteen 
Of wine before SUJ>per but no1!! after that, and that the d8y befor~ he had 

~ ··-.-:.~ .. 

Cr:. !-,9'. -, J··---. :. · :. ·... TIA.L
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been drinking •a pretty good bit' (R. 16,17,18). He testified further 
that on that date he was posted as a sentinel on post number two, '•more or 
less .a wandering post". around some radio trucks, under orders 'to wander ih 
around the kitchen to see if anything cune up' (R. 15,17). He testified 

'I walked for a while and decided to get a drink of water. ' 
Cie<•When I got dom there,. I was kneeling dovm pouring out a 
cup of water. I heard someone walking and I saw it was••• 
Sergeant of the Guard. I sat down. He cwne up end said, 
'You are sleeping on guard'. I got up and said, no sir, I 
was not asleep. I had never taken the dr..!:!flk and got up and 
walked my post. He never looked into the cup. He was nevel"' 
close up enough. r::••a shell or two came in. ·rhe first one 
wasn't too close but the second F.~s within twenty-five or 
thirty yards away. The shell exploded before vre could..all 
hit the ground. All of us were nervous• (R. 15,16). 

' 
He testified further that at the 11~dics1 tent 

'I said, 'Doc, they think I em drunk and not able to pull duty'. 
I had to walk frcm corner to corner of the tent to te-at my 
balance. lzy- eyes, they were red, because I was nervous. I 

, then went to the con:q:iany area and went to bed11 (R.- 16). 

4. It thU.S appears that accused, when on guaru and posted as a sentinel 
at the time and near the place alleged, was found drunk upon his post. That 
accused was duly posted as a sentinel was not controverted. There was 
evidence that the incident occUITed on the .Anzio Beachhead which the court 
judicially knew embraced l~ettuno, Italy. Ji. corporal of the guera testified 
that when he saw accused ~n his post at 2335 hours he showed signs of 
drunkenness. The medical officer who exEilllined accused shortly thereafter 
found him to be "moueratelyij drunk and •not quite fit• to be on b-uard as a 
sentinel. T-here is ample evidence to justify the court in finding accused 
guilty of the offense charged (r.;cr.:, 1928, par. l.46a). 

5. The charge sheet shows accused is about 26 years old. He enlisted 
in the Army 2 September 1940, and had no prior service. 

6. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The 
Board of Review is of the opinion that the'record of trial is legally 
sufficient to support the findings and sentence. 
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Branch Office of ~e Judge .Advocate General 

with the· 


North African Theater of Operations 


APO :SJ4, U. S. Army, 
2 July 1944• 

Boerd of Review 

HATO 2238 

UNITED STATES 	 ) 

) 


v. 	 ) Trial by G.C .1!., canvened at 
) J..l?O 464, U. S. .Army,· 30 March 


Private W.ALll:R S. PAYNE ) 1944. 

(13 118 146), 3641st ) Dishonorable discharge and 


· ~termaater Truck Company. ) confinement tor life. 

) u. s. Penitentiary, Lewisburg, 

) Pennsylvania. 


REVIEW by the BOARD OF· REVIEW 

Simpson, Mackay and Irion, Judge .Advocates. 

1. The record of trial in the· case of the soldier named above has 

been examineq by the· Board of Review. 

2. .Accw:ied 'tlas tried upon the following Charge and Specificatiai: 

CHARGE 1 Violation of the 92d .Article of War. 

Specification• In that Private Walters. Payne, 3641st Quarter
master .Truck Company did; near Vaireno Caianello, Italy, on 
or about 'Zl February 1944~ with malice aforethought, willtully, 
deliberately, feloniously, unlaWfully, and with premeditation 
kill one Private first class Prescott P. Ringold, 3641st 
Q,uarterma.ster Truck,. Company, a human being by shooting hini 
with a rifle. 

-He pleaded not guilty to and was tOl.lJld gailty of the Charge end Specification. 
-. 	Evidence of one :previous conviction by (summar;y) court-lllartial far insubordi
nation and,disrespecttul language tow~ a noncommissioned officer in violation 
ot Article cit War 65, was introduced.· . He was sentenced to dishonorable 
disc~ge, forfeiture or all pay end allowances due or to become due and . 

.o::: " ·. 
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confinement at bard labor for the term of his natural life, three-fourths 
of. the members of the court ~resent concurring. The reviewing authority 
approved the sentence, designated the •United States• Penitentiary, 
Lewisburg, Pennsylvania, es the place of confinement and for:varded the 
record of trial for action under .Article· Of War soi. . 

3. The evidence shows that after dark on the evening of 'Zl February 
1944, near v8irano Ceianello, Italy, dece~ed was playing cards in a tent 
which he occuiiied with five other soldiers, including accused, all members 
of the 364.J.st ~arterimster Truck Company (R. 12,13,17,18). Candle light 
coming from a table near the door was the only illumination (R. 15 ,21,23,24). 
Accused entered the tent about 2100 hours and sat'on deceased's bed which 
was in· the front part of the tent. Deceased told accused •he should get 
off his da+m bed and go on down to his own and get on it 1 • . There was no 
argument between them, •they just had one or tw~ words' •. Accused got off 
deceased' s bed and,' going to his own which was in a rear corner of the ~ent, 
sat down. Shortly accµsed got up from his bed, obtained a ritle, .end again 
seated himaelf on his bed with the weapon across his lap. (R. 13,17,18,20, 
22,ZT) Deceased le:!'t the tent but returned to his bed in two or three minutes •. 
Shortly thereafter he walked toward a heater in the middle of the tent and, 

.when about ·six feet away, spoke to accused, the stove being between them. 
(R. 13,19,20)

. . ~ 

Technician Fifth Grade Lonzey Townsen, 3641st ~termaster Truck 

Company t testified that deceased. speaking loudly enough for everyboaY to . 

hear, said 11 you drawed your rifle on t:ia and di dn' t shoot, but you might 

just as well had of' or something like that•. According to this ritness, 

accused replied· 1Well, I will•, whereupon the gun was fired.· (R~ 13,16) 

Private James L. M:>ore, Of the same organization, testified that attar 

deceased got up he heard deceased say 1 Have you got your gun•, and that· 

deceased also said 'You've got your gun. Now shoot me• and that accused 

•just. got up end shot him•. This witness noticed particularly that deceased 

did not have his hand in his pocket. (R. 19,22)• Townsen testified he did . 

not pay partic~ar attention to what deceased said as •he was always doing 

a lot of cussing around there• (R. 16). 

· Technician Fifth Grade .Aldon T. Perry, also or the same organization, 
testified that he had been asleep .in the tent but was awakened by loUd . 
talk on the part of the deceased end by deceased shouting at accused.-. When 
deceased first started talking, he was near the door ot the tent, where 
a card game was in progress. Witness did not pay any attention to -the · 
remarks as •we were always carrying on and talking', end the only thing 
he ~eard deceased say.was 'Thi.a mother fucker drawed a rifle cm me end I .· . 
don t.like it a bit•. (R. 25,26) Witness testified that he thought aocus~ 
was sitting on 'Roen' s" bed in the rear ot the tent, adjoining that ot · . 
deceased (R. 26,27). Witness told decea.Sed to •cut that noise out• ao he· 
~~ld.go back to sleep, but he was tmable to get to sleep because 'the .!'eliowa · 
~re playing cards end carrying on1 • · 4 11ttle later· witneas waa awakened -'· ·, 

a second time when deceased again spoke. to. accused and thua Called witness• . ~ .·.· 
attention to the people in the tent. ·Witness did not know if this was the · 
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time he saw deceased on "Roan•s• bed - "I don't remember. You see, sir, 
we cerry on like that so much until I don't pay much attention•. (R. 26) · 
This witness testified that the second tixoo his attention was attracted by 
deceased's voice, it was 1 pretty loud 11 but he did not see deceased or pay 
any attention to where he was. He also testified he did not hear deceased 
get up and move about. (R. 27) 

Ji. noncomnissioned officer who went to investigate the shooting met 
accused as the latter cane out of the tent with a rifle in his hand. This 
witness took the weapon from accused and &sked what had happened. Accused 
replied he had shot deceased (R. 28,29) and s&id 'he w&s arguing'. Witness 
also testified 'If he said he threatened his life I didn't pay attention 
to it•. Witness also testified that on 28 February he stated to his company 
comnander accused bad said to him 11He threatened my life and I shot him" 
but further testified accused did not in fact make that stater:ient to him. 
(R. 30)' Witness SG.w a wound in deceased' s rieht art1 that v1ent through the 
arm and 'into his stomach11 (R. 49). Over the objection of the defense, 
witness was pem.itted to testify that on entering the tent (R. 28), he saw 
deceased · 

'lying there holding his stoi:;iach and he said, 1 Private 
Payne shot me. 1 He said, 'Private Payne shot me in the 
stomach.' I said, 'What for?' He said, 'He shot me for 
nothing'' (R. 29). 

This statement was made about five or ten minutes after the shot was heard 
by witness (R. 28). Deceased at the time was on the ground, to the rear ot 
the stove, his head to the left and his feet to the right, as yiewed from 
the entrance, and his head was farther to the rear than his feet (R. 54). 

Deceased nas taken to the 11th Evacuation Hospital where, at about 2150 
hours on 'Zl February 1944, while 1 in a state of collapse or shock' and "in 
a moribund condition•, he was interviewed by. a medicel officer who was 
permitted to testify over objection by the defense, that deceased said 
accused had shot him and that' he further said •He shot me for nothing". 
Deceased did not give any indication that he thoU£:;ht he would live or die 
as a result of his injury. He expired between four and five hours later. 
(R. 33,34) Another oedical officer, who performed an autopsy upon the body 
of deceased, which he identified by 'his identification tegs and by informa
tion that was on the medichl record which accompenied the body•, testified 
that deceased 

1 had died.as a result of an injury from a bullet wound 
having passed through his right arm, into his stoma.ch 
entering his liver and pancreas m;.d perforating three 
loop~ of the small intestines•. (R. 11) 

Accused's company co!lillBilder and first sergeant, called a.'3 defense wit
nesses, testified that accused had been a truck driver and was a good worker, 
his work always having been satisfactory. He had a good reputation for 
being peaceful, quiet a.•d inoffensive. (R. 35,48) 
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.t.ccused testified in substance es had the witnesses for the prosecution. 
He testified that after he had gone to his own bed when deceased had told 
him to. get off his bunk, deceased aterted swearing, got up end left the tent. 
Thereupon accused loaded his rifle which was beside his bed, inserted a 
clip end laid the rifle •by• the bed, 'beside him. Accused believed there 
was~ round in the chrunber and did not think the rifle was 'on safety•. He 
loaded the rifle because he 1 didn1 t know wby he went out there• and because he 
knew "he generally had a pistol 1 , . though that evening accused did not see a 
pistol in deceased 1 s hand or pocket. (R. 37 ,39 ,40) Accused testified he 
did not see deceased when he re~entered the tent in about ten or fifteen 
minutes. After deceased had laid down on his bed for a few minutes, he· got 
to his feet and went toward the middle of the tent. Accused saw deceased 
come eraund the left hand side of 'the stove, advancing toward accused, with 
his left arm raised end his index finger-pointing toward accused who Wa.9 

about six feet away. Deceased, whose right hand was by his side, by his 
rie;ht pocket, was saying something about 'You've got your rifle, shoot me• • 
.Accused testified that deceased •said: he didn't want to hurt me•. Accused 
picked up his rifl~ and held it horizontally at hip level, his right hand 
on the trigger housing, his left he.nd below the lower band. .Accused also 
testified he had a hand •on the trigger•. The gun •went off•. (R. 38-41) 
Accused rUrther testified he had known deceased since they arrived overseas, 
about· ten I:Pnths before; end that they had not had any quarrels or fights 
prior to the killing, that he had never had any trouble with deceased, that 
the latter had never pointed a gun at him, never 'pulled a knife' on him and 
never threatened him, except that on the night of the-killing deceased 
thre'atened accused saying "something about fucking up. He said he was going 
to fuck me up end all like that'. Accused could not •say what he said. 
It's just the way he was talking'. (R. 36,40,41) 

4. It thus appears from uncontradicted evidence tha't at the place and 
time alleged in the Specification, accused shot 'Private First Class Ringold• 
with a rifle and mortally wounded him. There is evidence that deceased 
left the tent where he and accused had engaged in an acerbic though incon
sequential quarrel an.d that deceased threatened to 'fuck' accused •up•. 
While deceased was gone, accused secured and loaded his rifle. Shortly, 
after returning to the tent, deceased portentously advanced toward accused 
and stated_ in,substan'ce nyou' ve got your rifle, shoot me•. Thereupon accused 
fired once from hip level, inflicting a wound from which his victim died a 
few hours later. Deceased was not armed. There was testii:oony that sotnetime 
prior to the shooting deceased bad expressed resentroont toward accused, 
saying 'This mother fucker drawed a gun on me end I don't like it a bit'. 
Accused testified that his victim bad advanced upon him with his left arm 

. 	raised end index finger pointing at accusea, his right arm by his aide and 
right hand by his right pocket~ and that-deceased was about six feet away 
when t~e rifle was fired. However, the bUl.let from the weapon passed through 
deceased' s right arm and into his abdoroon, demonstrating thet his right hand 
was not. by his pocket as accused had claimed. .Accused also testified that 
deceased. "said he didn't want to hurt• him just before the shooting. ·The 
co:irt was warranted in concluding from these end the other. circumstances· in 
evidence that there was· no excuse or justific~tion for the fatal assault. 
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· ~ccused contended he did not intend to kill his victim and implied that his 
weapon was in~dvertently discharGed. ~his testimony was for the court to 
evaluate and it was warranted in concluding that the weapon was fired 
intentionally. The evidence shows that accused pointed his rifle at his 
victin E..nd fired at close ranbe• The death of deceased was a natural and 
probable consequence of this act, a consequence accused is presumed to have 
intended. There was no leLal justification or excuse. A finding of the 
requisite IllD.lice to clu.racterize this homicide as murder.was justified from 
accused's fatal use of a deadly weapon end the other circumstances in evidence. 
He was properly found guilty as charged.. (llCM, 1928, pars. 112a, 148a) 

5. Accused was alleged to have killed 'Private first class Prescott P. 
Ririgold". Deceased was identified by the proof as only 'Private Ringold' 
and '!Private First Class Ringold'. The identity of deceased as the person 
nemed in the Specific~tion was sufficiently established 'by the proof of his 
surname end occupation (NATO 965, Saunders). · - . 

·6. Prior to arraigm;ient the defense stated it wished to enter a •pl.ea 
of insanity" and SU&;ested an inquiry into the mental condition of accused 
at ~he time of trial and at the tim3 of the con:mission of his offense. The 
court adjourned on JO 1':arch 1944 in order that the inquiry might be made 
(R. 3,4). . 

The court reconvened on 15 April 1944, whereupon Captain J'ames B. 
Conner, :t;Iedical Corps, .Chief of the Neuropsychiatric Section, 262d Station . 
F..ospital, testified for the. defense that he bad examined the ~ccused on 3l 
l'.arch ..l.944 and thereafter and had formed the opinion that accused was sane 
at the time of the examination and at the time of the commission of his 
offense. Witness expressed the view that at the time of the comnission ot 
his offense accused was suffering f:rora mild psychoneurosis, a fear or panic 
reaction and emotional instability. Witness was of the opinion that at the 
tilll3 of the commission of his offense accused could distinguish·between 
right and wrong; that he •could, with difficulty, adhere to·the right'; 
end that his ability to adhere to the right "was not as strong as would be 
that of a non:nal individual' (R. 7-9). A written report of the psychiatric 
examination by the witness, dated 6 April 1944, and setting forth conclusions 
as indicated above, was received in evidence (Def~ Ex. A). 

Following the reception of Captain ColU1er's tectimony the court found 
that accused was sane at the time of the trial but deferred findings as to 
his mental condition and responsibility at the time of the coLlllission of his 
offense. kcused ·was then arraigned and the trial proceeded. Ho further 
specific findinbs with respect to the mental condition or responsibility of 
accused were made by the court. In view of testio::my of the psychiatrist 
it would have been appropriate for the court to h&ve reached findings (I.:C'w, 
1928, par. 75a) upon the issues as to whether at the tiDe of his offense 
acci.iBed was so far free from mental defect, disease or derengenent as to be 
.able concerning the particular acts charged both (a) ·to distinguish right 
i'rdm wrong and (b) to adhere to the right (I.JC1l, 1928, par. 78a). Although 
the psychiatrist testified in effect that accused's power to adhere to the 
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right was abnormally low, the .court was justified, upon all the evidence, 
in concluding that, in fact, at the time of the comnission of his offense, 

accused was able both ·to distinguish right from wrong and to adhere to the 

right. Its conclu~ion to this effect is i~licit in the findings of guilty 

(Bull •. JAG, December 1942, sec. 395 (44a)). 


7. The record of trial states that evidence of one previous·conviction 
was admitted as Exhibit •c•. That exhibit shows two previous convictions, 
one of which was committed more than a year prior to the offense here 
alleged. It is reasonable to infer that the trial judge advocate intended 
the court to consider only the later conviction and that the court:confined 
its consideration to that one. Regularity nay be presumed. 

a. The charge sheet shows that accused is about 21 years old, that 

he enlisted in the .Army .2 October 1942, and bad no prior service. 


9. ·The court was legally constituted. · No errors injuriously affecting . 
the substantial rights of accused were cOillllli."tted during the trial. The 
Board of Re.view is of the opinion that the record of trial is legally. 
sufficient to support the findings and sentence. A· sentence to ~eath or 
imprisonment for life is mandatory Upon a•court-martial upon conviction Of 
IllUI_'der under Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the offense of murder, recognized as en offense of 
a civil nature and ~o punishable by penitentiary confinement for more than 
one year by Section 454, Title 18, United States Code. · 

1i- ... >•""" ·J-;,.._, r 4 """-f J'udge Advocate. 

@..uf<M•Jb, , Judge Advocate. 

~~· , Judge .Advocate. 
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Ilranch Office of The Judge Advocate General 

with the 


North ~\.frican Thee.ter of Operations 


iJ'O 534, u. s. Ji.rmy, 
29 Thy 1944

Board of Review 

NATO 2Zl7 

UNITED STATES ) 45TH INF.t.I·IT'RY DIVlSIOl'l' 
} 

v. 	 ) Trial by G.C.L:., convened 'at 
) .ii.PO 45, U. S. Army, 6 illy 1944. 

Private ~'IILSON G. DISHER ) Dishonorable discharge and 
(14 053 339), Company A, ) confinement for 50 years. 
157th Infantry. ) · Eastern Branch, United States 

) ·Disciplin8ry Barrecks,! 
) 'creenhaven, New York. 

REVIEW by the BO.ARD OF fu.vIEW 

Hol~en, Simpson and Mackay, Judge Advocates. 

--------------...---
l. The record of trial in the case of the soldier named above has 

been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE Ia Violation of the 58th Article of War. 

Specification l: In that Private Wilson G. Disher, 'Company •J,.•, 
l57th In.fantry, did, in the vicinity of Vena.fro, Italy, on 
or about 13 December 1943, desert the service of the United 

· ·States by absenting himself without proper leave from his 
• organization with intent to avoid hazardous duty, to wita 

Combat duty against the Axis Forces, and did ren:e.in absent 
·in desertion until he surrendered himself' at Venafro, Italy, 
on or about 3 January 1944. 

Specification 2: In that Private Wilson G. Disher~ Company 'A', 
· 	 157th Infantry, did, in the vicinity of Anzio, Italy, on or 

about 14 ?Jarch 1944, desert the service of the United States 
by absenting himself without proper leave from his organize

·r ;"1 !\ 
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'tion with inteiit to avoid 'iiazardous_ duty, to wit: Combat 
duty against the Axis Forces, end did remain absent in · 
desertion until he was apprehended in the vicinity of Anzio, 
Italy, on or about 17 :v:arch 1944. 

Specification 3: In that Private Wilson G. Disher, Company·~·. 
157th Infantry, did, in the vicinity of Anzio, Italy, on or 
about 23 r.ei.rch 1944, desert the service of the United States 
by absenting himself without proper leave from his organiza
tion with intent to avoid hazardous duty, to wit: Co~.bat 
dnty against the A.xis Forces, and did remain absent in ' 
desertion until he surrendered himself in the vicinity of 
Jmzio, Italy, on or about 28 I.'.arch 1944. 

CHARGE II: 	 Violation of the 86th i.rticle of War~ 

(Finding of not gui~ty.) 


Specification: (Finding of ?ot guilty.) 

He pleaded nqt guilty to the Charges end Specifications. He w~s found 
guilty Of Charge I and Specification 1 thereunder; guilty of Specification~ 
2 end 3, Charge I, in each case, •except the words 'Desert the service of 
the United States by absenting' and •With intent to avoid hazardous duty, 
to wits Combat duty against the .A.xis Forces•, and 1 in desertion'., substi 
titing for the 1st and 3rd exceptions respectively, the words 'absent' end 
1 without leave' • Of the excepted words, Not guilty and of the substituted 
words, guilty•, and not guilty of Charge II and its Specification. No 
evidence of previous convictions was introduced. Re was sentenced to dis
honorable discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for 50 years, three fourths of the 
members of the court present concurring. The reviewing autliority approved 
the sentence, designated the Eastern Branch, United States Disciplinary 
Barracks, Greenhaven, New York, as the place of confinement and forwarded 
the record Of trial for action under Article Of War soi. 

3. As to the Specifications, Charge I, the evidence.shows that accused, 
a member of Company J.., 157th Infantry, absented himself therefrom without . 
leave on 13 December 1943 and remained so absent until 4 January i944 
(Specification 1). He again absented him.self without leave on 14 i1B.rch 

. 1944 and remained 	so absent until 17 Mar-ch 1944 (Specification 2). He 
absented himself without leave a third time on 23 1£rch 1944 and .remained 
so'absent until 28 lJarch 1944 (Specification 3) (R. 4,5 16,7,9i Pros .• Ex. A). 

The evidence further shows that on or about 13 December 1943, accused 
was returned to his company which was •up on the other aide of Venafro 11 • An 
attack ?n the enemy ~as being planned (R. 6). The. next evening after . 
accused s return his platoon sergeant reported that he "left.to.go back to 
the hospital" (R. 7). The 1 aid station was just below the C.P. and· he never 
came down there• (R. 7). Accused had •never said anything" to the first 
sergeant of his .company about going to a hospital (R. 6). When next seen 
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by the 'first sergeant ac~-~ ,i'JU)wi;i;~Jtf~li, at Naples• end when 
asked what he was doing there replied he was •an pass from the 182nd Station 
Hospital' but upon being 'pressed admitted he had no pass (R. 6,7). A ser
geant from accused's company saw him at the Fifth Army Rest Center in lfoples 
every day from 26 Deceober to 31 December'l943 (R. 9) • .Accused voluntarily 
returned to his company 4 Jenllal'y 1944 (R. 7). 

The evidence further shows that ell or about 14.March 1944, accused was 
returned to his organization which was in a rest area or division reserve 
within the .Anzio Beachhead. At the ti~ 'an attack across the diagonal Road 
by Padiglione' was being planned (R. Jt). It was stipulated that the company 
was then in a combat zone and in a position to Qe immediately disposed 
tactically against the enemy (R •. 5). Some shells landed in the area that 
night, there were a few casualties, end the next morning accused was missing 
('R. 4,7). The 'area was very small end a very thorough search wa.s made' for 
accused and "he was.nowhere to be found' (R. 7). Accused 'was returned by 
the.1!ilitery PolicEi about three days later, about 17th March 1944' (R. 5,7). 

The evidence further shows that on the night of 21 March 1944. the 
planned attack was canceled and the next night accused's company was 
'ordered to relieve the 30th Infantry• (R. 5) and'~ved up into the line• 
(R. 7) • .Accused moved up with the company (R. 7). He was 'in house 6 up 
by the Tomb' and remained there all that day and the next night.· The next 
night a search was made for him and he could not be found {R. 9). 

Accused at his own request was sworn and {'with reference to the 
Specifications ·and Charge I) testified as to the absence alleged in Speci
fication 1, Charge Ia 

•At 	the time I left, .I think we were· on Hill 740, I just came 
back to the hospital for about two hours. I had been sick 
and was st·ill sick, and ever since the day ~ best· friend 
got killed up there I have .never been worth a danm any more. 
I left the hill and went back to Naples to the Hospital tor 
treatments and they would not put my name on record. I 
came back up I think on January Jrd end came to the hill to 
the com.pe.ny where they were and went up on the line for four 
days until we got relief and pulled back to Piedmonte• {R. 18). 

AS to the absence alleged in Specification 3, Charge I, accused testified: 

•we 	left the area about six that night end went to relieve 
L Company of the JOth Infantry, 3rd Division~ We went up 
to relieve them end went to within half a mile of the 
front. A. man fell out and sprained both ankles. I pulled 
the man out and took him to the hospital. While back there 
the Mess Sgt. came over and asked me to cerry rations ' every night to the front end I said I would and planned 
going up there the following night. I stayed there and 
caiTied rations up.five nights until 1Jajor Kruger sent for 
me. I came up and went to house No. 6 end reported to 
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Sgt. Bruenell cl!d.- ~tfd t&lr~the :t'irs~night and then 
went back to the hospital. In the meantime I was hauling 
rations up in ~ peep. I asked permission to go to the 
hospital end went to the Medics end was told by a Captain 
to come back. I went back and stayed about tbree days and 
then went back to the hospital and when I returned I 
returned to the Pines• (R. 15). 

Accuaed testified further that he did not get permission •rrom anyone' to 
accompany •that man• to the rear (R. 17) and that he had had •an operation 
tor appendix• and 1 It hurt me ever since on account of wearing a cartridge 
belS,• (R. 18). 

4; It thus appears from the uncontradicted evidence that at the time 
and place alleged in Specification l, Charge I, accused absented himself 
trom his organization without leave and remained unauthorizedly absent until 
on or about 4 January 1944. He left his coI!lllBild when· it wes preparing to 
go into action against the enerey and remained absent for 20 days. The cir 

. · cumstances and the testimony of accused justify an inference that accused 
quit bis organization with intent to avoid the hazardous duty of combat. 
The evidence supports the finding of guilty of desertion as charged (MCM, 
1928, par. l,30a). 

An extract copy of the morning'report of accused's orgenization, which 
was i,ntroduced in evid~ce without objection, showed that he absented him
self without leave and remained unauthorizedly absent for the· periods of 
t~ alleged in Specifications 1 and 3, Charge l:. ?OOreover, accused corrob
orated the proof of his absence on the da.tes alleged in these Specifications. 
The court as to Specifications 2 end 3 of Charge I found accused not guilty 
of absenting himself With intent to avoid hazardous duty but guilty of 
absence without· lea-re., The finding as to each Specification is supported 
by the.evidence. 

5. The charge sheet shows that accused is 20 years old. He enlisted 
in the ArJey 7 November 1941 and had no prior service. 

6. The court was legally constituted.. no errors injuriously affect
ing .the substantial rights of accused wer·e conraitted during the trial. The 
Boerd of Review is of the opinion that the record of trial is legally 
sufficient to support the findings end sentence. 

Judge .Advocate•. 


Judge Advocate. 
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Branch Office of The Judge Advocate General 

with the 


l\orth .Africcm Theater of Operations 


J.'PO 5.34, U. S. Army, 
24 Ji.me 1<)44. 

Board of Review 

1JA1'0 2295 

UNITED ST.ii.TES 	 ) .3D lNFJJ~RY DIVISION 

) 


v. 	 ) Trial by G. C.M., convened at 
) S. I.eucio, Italy, 19 Kovember 


Private Frui.NK E. :U • .'VE!J)ER ) 194.3. 

( 6 .361 .3.36), F..eadquarter1;1 ) Dishonorable discharge and 

Co:opany, 30th Infantry. ) confinemen~ for life. 


) U. s. :Penitentiary, Lewisburg,
') Pennsylvania. 

------~------------
REVIEW by the BOJUID OF REVIEW 

Holmgren, Simpson and 1Jackay, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 

been examined by the Board of Review. 


2. Accused. was tried upon the following Charge end Specification: 

CI·Ji.RGE: Violation of the 92d Article of War •. 

Specification: In that Private (then Staff Sergecnt) Frank E. 
Lavender, Headquarters Company, ,30th Infantry, did neEir 
Dellona, Italy on or about 16 October 194.3, with malice 
aforethought, willfully, ~eliberately, feloniously, 
l.llllawfully, and with pre::ieditation kill one laster Sergeant 
ilichard Y.oenig. Heci.uquarters Conpany, .30th Infcmtry, a 
hUI:lllll being by stabbing him in the abdomen with a dangerous 
weepon, to ;tlt, a hunting knife. 

He pleaued not ~uilty to and was found guilty of the Charge and Specification. 
l\o evi~ence or previous convictions was introduced. He was sentenced to dis
honorable discharge, forfeiture of all pay and allowances due ·or to become 
due and confinen:ent at hard labor 	for the term of his natural life, three
foarths of the rne:!'lbers of the court present concurring. The reviewing 
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authority: approved the sentence, desienated the "United States" Penitentiary, 
Lewisburg, .PennsylvUlia, ~ the plac~ of confine!nent and forwarded the 
record of trial for action- under J:..rticle of War: 50i. · 

3. The evidence shows that about 1400 hours on 16 October 1943, accused 
_ and 	Sergeant Ricbsrd ·Koenig, friends of long standing and both ~mbers of' 
Headquarters Company, 30th Infantry, stationed in Italy, went to Caserta 
with a truck .and driver to get some wire and batteries (R. 35,36,38,65,66). 
During the first part of the trip Koenig and the driver were alone in the 
driver' s seat and accused, who had a bottle of cognac from which he drank 
frequently, rode in the rear. The' driver took a drink from the bottle and 
found it •strong•. Koenig had one· drink before leaving but did not do any 
drinking en route (R. 36 ,38 ,39 ,40,41). Before reachilig Caserta accused got 
in the front seat to show the driver the way. Accused became ill and "threw 
up•, hanging out the window of the truck (R. 40,41). At Caserta accused' 
drank some •Vino• but Koenig had none (R. 39). On the return trip accused 
rode in the rear of the truck and continued to drin:K: cogne.c. He: was drt.mk / 
end the driver' testified that he •couldn't reason with him" (R. 37,41)~ It 
v.ras after dark v;hen they returned to the cor.1pE:Uy area and the truck was 
parked some 200 yards fror.1 the "CP1 with accused asleep in the rear (R. 37). 
Without wald.ng accused Koenig and the driver started walking towarc1 the •cp• 
when accused awoke and ca:i:e after them (R. 37). As to wh£i.t then occurred 
the driver testified: 

,
1.1..f'ter we saw Sergeant Lavender· ••• he was walking toward 
the C.P. The C.P. was about 200 yards away. from where 
the truck was. We were walking toward the C.P. and as 
we got to the C.P. the guard halted us and we stopped 
and Lavender and Koenig had a little argur;--.ent and scuffle 
there and I seen Koenig fall along a culvert and after ./ 
tllet arguroont I got disglisted and seid 'To hell with you, 
I em going to bed'. Then I left and went to the C.P. • 
(R. 37,38). 

Witness left before completion of the argument and scuffle and did not hear 
accused make any threats about using a knife, nor did he see a knife in the 
possession of either accused or Koenig (R•. 38,40,41). J.sked if he knew 
what caused Koenig to fall, witness replied nwell, it was dark and .I sew 
Lavender and Koenig close toeether and Koenig fell," end •it was muddy and 
slippery• (R. 40) • 

. A. soldier who was on i;uerd at a road intersection near the •c.P~•. 
testified ~bat about 20_00 hours he halted accused and-Koenig end that accused 
answered.with the correct countersign. As they approached witness they.were 
not e.rguing, but after they had passed him he saw Y.oenig who was on 
accused'~ right, fall or "slide" down. Koenig arose, joined accused, and 
the two turned ~ound and. came back past" his post. He did not hear · 
accused say anytning and did not see them again that evening (R. 4~,43 ,44) • 

.Another witness testified he was on guard at the •c.P.• on 16 October 

0943 end at about 2030 hours heard accused and Koenig arguing and went to 
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investic;ate. He askec.1 wh&t the trouble was, but as they did not reply 
witness conclucled nothing was wrong and returned to his post. Later accused 
passed this witness and went to the switchboard ~one (R. 44,45). 

J.. soldier who \ms on duty at the switchboard, about ten yards fron the 
"C.J?.", testified that at about 2030 hours accused asked him about the lines 

.and Bif the linemen were out on them". Accused then asked witness if he 
could sleep there in the switchboard roam and upon receiving permission 
lay doym. .Accused "wa.s loud end was using· vulgar language• and told the 
witness •of his argument with Sergeant Koenig and his fight. and of hitting 
him". Witness was of the opinion accused was drunk and testified accused 
said "he had come back bringing wire and hed gotten into an argument with 
bin sir and that he had hit him• (R. 46,47,48). 

First Lieutenant John E. Dwan, of accused's company, testified that 
sometime around 2000 hours on 16 Oct.ober 1943, Koenig cED3 to the "C.P.• 
and requested.witness "to go outside with him" and hmlded him a knife. 
Koenig was not drunk but gave witness the impression of "exciter:ient, his hair 
was nussed, he was sweating and out of breath•~•he had no headgear anCi. was 
dressed in only shirt and trousers•. 'Lieutenant Dwan took Koenig to 1 the 
small room in the stone building' and brought Ljajor John Hr Darrah, l.Iedical 
Corps, to see him. I~jor Darrah had Koenig lower .his trousers and open his 
shirt and ;dtness saw several wounds in Koenig's abdomen, one of which was 
bleeding freely.· About ten minutes later Major Darrah asked Koenig to get 
up and get in a jeep and as Koenig atte1"1pted to do so he fainted. At the 
trial Lieutenant Dwan identified a knife as the one given him by Koenig and 
testified he and l::S.jor Darrah examined the blade of the knife carefully, but 
were unable to find any blood because of mud on it, 1 the type of foreign 
matter thut was found around the C.P. that night as it had been raining". 
Shortly thereafter l.ajor Darrah had Ac>enig placed in a· jeep to be taken to 
the clearing station (R. 48,49,50). 

A sergeant in accused's company testified he had been in the wire 

section with accused for a little more than a year and in ~lose contact 

with him and that. accused had a knife which he customarily carried. He 

described-it as havinc a blade about four inches long with a corrugated 

piece at the top and white rin[;s with two brass brads to hold the handle 

in place. He testified that the knife shovrn him at the trial u1ooks like 

it to nei:<..,.fror:i the way the handle is constructed' (R. 52,53). 


The first sergeant of accused's company testified he had known accused 
since 1939 and that he had a bone-handled knife with a blnde four and one

. half or five inches long which he carried _in a leather scabbard end a lmite 
shown him in court was accused's knife (R. 62,63)~ This witness testified 
further that about 2100 hours on 16 October he looked for accused and found 
him asleep in the switchbcard room,•ewakened him and 11 stood him against a 
wall', whereupon accused asked "'Jhat's the matter, Johnny?" Witness then 
took accused to the "'ii'ar Room.11 , and searched him. J..ccused was wearing a belt 
with a heavy. leather scabbard but there was no knife in it. · i'li tne.ss noticed 
accused's knife on a table in the War Room and that it had wet mud on it. 
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The knife and scabbE.rd were identified by the witness and introduced in 
eviuence. (R. 63,64,66). Witness then took accused "by jeep• abou7 2.Q 
miles to a stockade and .luring the trip accused did not •say anything• .. 
however when they arrived, accused asked •how bad Pete (Koenig) was cut• 
end req~ested witness to take cere of 1 his 1 mail. Witness ~esti£ied that 
accused had been di-inking and while it was possi 'ole he was ,·iirunk when 
witness awakened him, he was sober when they arrived at the stockade. (R•. 
·64,65) 

&witness for the defense testified that he saw accused and Koenig 
•in the afternoon• of 16 October 1943, _that accused bad been drinking but 
witness did not notice any unfriendliness between them, and after dark 
Koenig appeared normal and · 

•csme 	over where I was sleeping and told me •••We asked him 
to get some radio parts and he said he had gotten them and 
dropped them by the truck and told us to get them in· the 
morning• (R. 56). 

This viitness testified further that Koenig was wearing a ·jacket at the time 
of the conversation and. that the next morning it was found on his bed near 
that of witn-ess. He did not see accused when talking to Koenig. (R. 56,57) 

I,Jajor John A.. Darrah, :r.:edical Detachment, 30th Infantry, testified that 
about 2000 hours on 16 October 1943, •just across the Volturno River•, he 
dressed a stab wound in Koenig's abdomen. (R. 6,7) The wound was_al;>out one 
inch long, one and one-half inches deep, about even with a line drawn down · 
from the collar bone and about two and one-half' inches below the ril>s, on 
the right side. He noted vein and arterial bleeding. (R. 7,8) Koenig was 
not •in very good shape at the time• and his face was "grayish in cast• (R. 
8). Witness inserted a small steel probe and met an obstruction about one 
and one-half inches in. The probe was quite blunt and it is not possible 
that it penetrated anything beyond the, wound. As the wound did not appear 
to be a major one, he stopped, not feeling eny extensive exploration was 
particularly indicated. (R. 10) Witness then took Koenig to a clearing hos
pital •. lJajor Derrah testified further that Koenig, shortly after he first 
saw him, produced a knife whi~h in his opinion could have caused the wouncl 
and at the trial identified a knife as being identical with the one he saw. 
(R. 8,9) In his opinion the cause of death was1 

'The paralytic ileus or the gangrenous bowel~ end the 
stab wound was "the cause which set in motion the chain 
of events that resulted in the death of Sergeant Koenig•
(R. 28). 

Witnes.s gave as his reason for this opinion that: 

'In the first place there would have been no operation 
required had it not been. for the wound. In the second 
place becaus~ of his unf's.vorable reactions to the attempt 
made to repair his bo~y trom the injuries it had received. 
Further attempts were necessary to all of which he responded 

.- l'"1 n.r- ~avorabl;r. and eventually died.' (R. 28) · 
2 'uJtlU . c··~~,i~·~·~~\ ~T"'L · . 
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(Jl) 
Asked his belief as to the cause of the gane,Tenous condition of the small 
bowel, he testified: 

•severel 	explenations present theUJSelves. The most cor:x:lon 
was the actual thrombosis. A clot breaks loose in the body 
and goes elser1here where it does build up an er::bolisn end 
P:l:ues a vessel. Naturally, if there isn't any way for the 
blood to get around the block by some I!1e£.D.s that part dies 
for the wruit of blood just the sar.;.e as if a water line went 
out and there is no way around the block to supply that pert 
of the city.• (R •. 28) 

Asked if such a clot would •operate independent of the wound", witness 
repliedz 

•Yes and 	no. You have to get a man sick before those clots 
f'orru in his body. They don't happen in healthy people wc.lk
ing around.• 

Witness further testified: 

•Another 	cause • since there was no clot demonstrated - was 
that there was a kink of the bowel which wrapped around 
one of these attachments and therefore applieu pressure to 
the wall of the blood vessel end pinched 1 t off from the 
outside.•••I have never seen an actue.l volvulus in 6 person.• 
(R. 29). 

A third possible cause 01· the gangrene was pointed out by this witness, 
who stated there 

•are 	the motor control areas that also supply blood vessels 
in the same area. Irritation could so stimulate these 
autor:lB.tic nerve centers so that there was a constriction 
of the walls of the vessel u•A. disturbance in that area can 
very well have caused a constriction.' of the superior 
mesenteric artery sufficient to cause the death of that 
part. Such a constriction probably had already occurred 
on about the 7th post operative day when the patient showed 
signs of a coronary heart disease. This cause did not 
show in the autopsy. ·This cause would not show after death 
because nerve control would cease and the vessels would 
restore to normal~*"'l'he man might have just pinched him.self 
from his own autointoxication. It nevertheless followed as 
a direct result of the injury from external force.• (R. 29,30) 

Captain Glen H. GUI:lllless, Thdical Co?'l's, 94th Eve.cuotion Hospital, 
witness for the prosecution, testified that he saw Sergeant Koenig when he 
entered the hospital on the 16th or 17th of October and that his examina
tion disclosed that Koenig's 
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•abdcmen 	 was moderately distended with no paristalsis. He 
had mld generalized tenderness but no spasm. Damage within 
the abdominal cavity was indicated, 1 ·• 

that 

•Upon 	opening the· abdominal cavity we n_oticed a large amount , 
of blood therein. I would estirmte that he had roughly two 
quarts of free blood 'within the peritoneal cavity'; 

and 
. 

•a 	laceration measuring 2 centimeters in width on the 
anterior superior.right lobe of the liver, which was oozing 
blood in a mild amount.• (R. 13) 

Witness continued that Koenig: 

'did moderately well for the first few days efter operation 
and•••about the 7th post operative day he went into. a 
sudden severe collapse.'· •~'Without any warning he developed 
low blood pressure and a cold clSI:JI!lY skin, vagueness, 
restlessness and a peripheral cyanosis which is siqply a 
dark' bluish discoloration of the skin which is an indica~ 
tion of poor circulation or insufficient aeration· of his 
lungsn"He continued in about this sane condition approxi
mately 48 hours and then seemed to come out of it more or 
less apontEm.eously. 1 (R. 14,15) 

However, on the tenth post operative day-the sutures were removed, the 
wound seemed well healed, and: 

1 a few hours later he apparently had an attack of coughing 
•. 	 and gagging which did not seem to upset him a great deal 

end a few minutes after that I discovered he had split his 
wound wide open.• 

Koenig was taken to the operating. room and the ~ound •r:reed up•, ·and witness 
found: · 	 · · 

'lTesented into the wound itself was a loop of the.small 
· bowel which appeared to be moderately irritated but at the 

time appeared to be ~ompletely viable' (R. 16); 

that 

'The second day after the second operation I found that he 
.·was -draining ~a moderate amount of vile smelling purulent 
matter from t~e lower end of the incision. At that time I 
tho\lf)lt.he ~as de~eloping a fecal fistula which was later 
confirmed' (R. 16,17) 1 
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and 	that 

"Since he reached the fatal stage his wound was, at the 
lower one-half, infected froo the contents of the intestine 
draining into it. U•There was nothing we could do to avoid 
the situation• (R. 17). 

Witness testified he was present at the autopsy and: 

"In the abdomen we found that the entire small boTI'el was 
completely gangrenou·s as well aa vres the ascer. . .µng colon 
and the approximate one-third of the trensv6~se colon.~•• 
In the terminal portion of the small bowel there was a 
perforation which was inherent to the original incision 
and which was the source of the drainage which I referred 
to• (R. 18). 

Witness then testified: 
, 

"Q,: 	 After having attended l~ster Sergeant Koenig from the· 
time of his entry into the 94th Evacuation Hospital, on 
16 October, 1943, up until the time of his death which 
occured, as you testified, on or about the 2nd or 3rd. 
of November, 1943. What, in your opinion caused the 
patient's death? 

A: 	 The primary cause· of death was gangrene of the bo'1el. / 

Q,: When Master Sergeant Koenig entered the hospital did 
he have a wound in his abdomen? 

Jp Yes sir. 

Q,: 	 Could that wound have been caused by a knife? 
At 	 Yes sir. 

Q.: 	 Could thet particular wound••••Was this wound which 
1.laster Sergeant Koenig suffered, in your opinion, the 
cause which set in motion the chain of events that you 
have testified to the court, that resulted in the death 
of Sergeant Koenig? 

A: 	 .I believe it did. 

Q,: 	 Would you, in your opinion, say that these intervening 
causes which you described to the court, were links in· 
a chain of causation relating to Master Sergeant Koenig's' 
death, set in motion by this wound? 

Aa 	 Yes, I believe it did. 11 (R. 19) 

Witness testified further that he observed the original wound, that th~ 
knife "contacted• Koenig's liver anda 

•rt is possible that it also contacted and perforated the 
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bow"""l.••-i'he stab wound, I would say, entered roughly halt 
way between both .these areas e.nd it ·could easily have 
penetrated the small bowel' (R. 20). . 

_ ·witness testified :f'Urther that a men having gangrene ot _the bowel will 
d.ie whether stabbed or not end that i.t was •conceivable' that the gangrene 
of the bowel ·could have been caused by something other than the stab wound 
(R. 22,23). He also testified that Koenig was 4l years of age end received 
normal end reasonable treatioont (R. 26,27). . - . . 

A defense medical witness, Lieutenant Colonel Everett C. Drash, 
?£dice.1 Corps, 8th Evacuation Hospital, testified it seemed.to him the only 
possible explanation for the gangrenous condition ot the bowel was · 
thrombosis. He observed that 'the gangrene was ~imited to the exact area 

·that was supplied by the upper mesenteric, artery•. He felt volvulus was 
•extret:lely unlikely', as it 'almost never occurs Unless ther6 is some con
genital abnormality present• and •none was found•. (R. 31) Witness also 
testifieds · 

•.As 	 far as the' nerve infiuence is concerned I think that 
again, ia very unlikely because the same mechanism exercises. 
in every patient who has peritonitis ·irritation, whether · 
from blood in the peritonial cavity OI' peritonitis from any . 
cause•.It that were true any patient with peritonitis 
irritatian would be liable to have gangrene of the bowel. 
This is quite rare and in my experience I have never seen it. 
Gmigrene ot the bowel is quite rare and almost never occurs 
associated with peritonitis. For these r.easons we will fall . 
back to the- .first possibility. That the t;angrene of the 
bowel which is su:pplied by the superiOI' mesenteric artery 
must have been due to some block in the artery and whieh was 
not discovered at autopsy• (R. ·31 ,32). · 

He· thought _the wound was •a part or the complete picture•, that it would 
have been very unlikely that death would have occurred 'in this wey• it 
deceased had not received the OI'iginal wound. The wound bad •an indirect 
COilil_ection1 

, •not very direct• with the thrombosis as .that is very unusual 
in a person who is up end around. It tends to occur in a patient who is 
usually 'bedfast•. Koenig had gone through two operations and was a bed 
patient for 16 days befOI'e he. died. Asked it he could clarity the relation

..ship o~ the gangrene as the cause or deaj;h to the original :wound this · 
1i1tness replied s . . - · .. 

'Yes, I thillk it was a p,art ot the cOm.plete picture. In 
other. ward~. I think it very unlikely that death would have 
occurred in this way bad not he received the original
wound.' {R. 32) 

Another defense medical witness, "lJajor Maurice L. LeBreauer Medical 

Corps, of the 8th Evacuation Hospital, tes~ified that in his opi~ion the 
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gangrene could have occl.lired if Koenig had not been stabbed encl thnt the 
gangrene was indirectly; not directly relatea. to the wounu. .i;.sked if •in 
this particular case• he thought the knife wound 'had any effect on causing
the gangrene• witness replied: 

1 It would be difficult to place the blame on the knife wound. 
Indirectly it is entirely possible to say it (the gEUlf;renous 
condition of the bowel) was related to the knife wound but not 
directly.• (R. J.3,34) . 

Lieutenant Colonel Dras..h and lJajor LeBreauer were present during the 
second half of Captain Gm:mess' testiriiony and most of Major Darrah's testi
mJny. They were advised that they could use the facts disclosed thereby as 
a basis for their testimony. (R. 31,34) 

Accused elected to remain silent (R. 67) • . 
4. It thus appears from the evidence tha'j; on the night of the date 

alleged in the Specification accused, whfle drunk, bad'an arguraent with 
Sergeant Koenig, the person named in the Specification, and shortly there- . 
after Koenig, with a knife identified as accused's in his possession, sought 
and'received medical attention for a stab wound in the abdomen. It further 
appears that later when accused was about to be confined izi the stockade 
and was sober he asked how badly accused was cut. There is substantial 
evidence to warrant the inference that accus~d stabbed Ser,i;i:,ant Koenig a.$ 
alleged. Koenig died soim 18 days later. 

The record presents a question as to whether in legal contemplation 
the evidence discloses a sufficient causal connection between the stab 
wound and Koeni'g' s death. That Koenig received prorqpt, normal and approved 
medical attention and that the ilnlu:ldiate cause of death was gangrene of the 
small bowel was not disputed. There is no evidence of malpractice or 
negligence on the part of any of the medical personnel who·attended him. 
The surgeon who attended Koenig from the time he entered the hospital,· per
formed the operations cm him and witnessed the autopsy, testified that the 
stab wound was the cause which set in motion the chain.of events which 
resulted in his death. This.opinion was·concurred in by another surgeon 
who attended accused. One of the defense medical witnesses testified he 
thoUght the stab wound was·•a part of the complete picture• end that it was 
•very unlikely that death would have. oqcurred in this way had not he received 
the original wound•. The other defense medical witness testified that 
indirectly it w~s •entirely possible to say it (the gangrenous condition), 
was related to the knife wound, but not directly'. · 

As to whether this evidence is Sufficient to support the included 
finding of causation I!lllSt be determined.by the established rules of causal. 
connection as applied ili homicide cases •. Following are authorities in which 
rules pertin~t to the instant case are mmounceda 

· 29 Corpus J'uris, Bdmi_cide, Section 55, ·page 1080: 

'Death Resultill8 from Disease Caused by Injury. If a wound 
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or other injury causes a disease, such as gangrene, 
er:ipyema., erysipelas, pneumonia, or the like, from which 
deceased dies, he who inflicted the wound or other injury 
is responsible for the death. 1 

The following illustration of the above rule is set forth under Section 
55, supra: 

''Where pistol shot wounds inflicted by defendant on a 
pregnant woman cause a miscarriage, and the miscarriage 
causes septic peritonitis, and the s~ptic peritonitis thus 
induced 'causes the death of the woman shot, defendant is 
guilty of the horrJ.cide. Peo. v. Kane, 213 N.Y~ 260, 107 m: 
655,.I.Ril915F 607, .AnnCasl9l6C 685, 32 N.Y. Cr. 365.•• 

26 American Jurisprudence, .Section 52, page 195 1 

'Disease or Physical Condition Resulting from, or Co
operating with, Injury.--One who inflicts a blow or wound 
upon another, which devolves into or initiates an afflic
tion or disease, is criminally responsible for the death 
of such person ultimately resulting from the affliction 
or disease. It is not indispensable to a conviction .th.et the 
woi.md.s be necesscrily fatal and the direct. cause of death. 
It is sufficient that they cause death indirectly.through a 
chain of natural effects and causes unchanged by human action. 
This rule is applied not merely where the consequential de
velopment is in the form of an immad.iate infection of the 
wound itself, such as erysipelas, septicemia, or blood poison
ing, but also where the condition developing is anatomically 
dissociated from the mere external wound, as in the case of 

. miscarriage or pneumonia, or where blows cause congestion of 
the brain resulting in death, or in e::cposure which causes 
death. It is equally well settled that the conse~uences Of 

.an act which is the efficient cause of the death of another 
are not excused, nor is the criminal responsibility for 
causing death lessened, by the pre-existing physical con
dition Of the person killed, at the tice the act was done,.or 
by his low vitality, which rendered him unable to withstand 
the shock at the wound inflicted, and without which predis
posed condition the blow would not have been fatal, if a 
causal connection between the blow and the fact of -Oeath is 
made to ap:pear. • 

Wharton's Criminal Law, 12th Edition, Section 201, pages 259,260)1 

•No detense that death was caused by disease induced bi 
wound. Where a wound, in its regular course, induces a 
fever which leads to death, the party inflicting·the wound 
is responsible for the consequences. Even if a man is 
laboring under a mortal disease.,.. those who hasten his death 
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are responsible for the homicide. Nor is it any defense that 
the constitution, age, or habits of the deceased made him ~ 
peculiarly susceptible to such disease as the wound inflicted 
would probably engender. But it is easy to imagine a case 
in which a slight scratch, by producing local inflammation, 
might terr..inate in death; Wld in such case it would seem 
hard, at the first view, to charge the defendant with a result 
which woulc not under ordinary circtliilBtances follow from such 
a wound. Yet if the defendant intended to take life, and in 
shooting, for instance, inflicted a wound which, though not 
ordinat':i.ly dangerous, in the particular case produced lockjaw, 
we cannot say that the deceased's death did not ensue in the 
ordinary course of events from the shooting. The difficulty 
arises where a scratch is negligently.given by a nonlethal 
instrument. Here we csn truly say that as the death was not 
an ordinary consequence of the negligence, there is no im
putability of :murder. Supposing, however, a person .negli
gently uses a dangerous instrument, then we must hold he is 

. liable _for the consequences, peculiar, as they may be, which 
wounds from this instrumeni produce. For it is in accordance 
with the ordinary course of events that a dangerous instruroont, 
if negligently used,. should produce dangerous results. 1 

Following are some con:q:iaratively recent decisions from representative 
jurisdictions dealing with the ql;lestion of causation in hooicide cases: 

Where a dangerous wound is wrongfully inflicted, although of such 
character not necessarily calculated to cause death, yet by reason of in
fection does result fatally, it is sufficient to sustain prosecution for 
homicide (Corraoonwealth v. Kilburn, 34 s.11. (2) 728, 236 Ky. 828). 

Generally, one inflicting injury, which combined with disease, caused 
victim's death or accelerated death from disease, is criminally~iable 
therefor (Rutledge v. State, 15 P. (2) (Ariz) 255). 

If wound causes disease which :produced death end there is no evidence 
of gross neglect ·o~ improper treatzrent, death is imputable to _wound (Moore 
v. State, 71 s.w. (2) (Tex.) 531). 

One who inflicts injury on another is guilty of homicide if injury 
contribu~es mediately or ~diately to other's death, and the fact that 
other causes contribute to death does not relieve other of responsibility 
(State v. Luster, 182 S.E. (s.c.) 4Z7). 

Where act of defendant accused of homicide contributed to death of 
victim, causal relation between unlaw.t'ul act of detendant and death is made 
out, notwithstanding other independent causes also contributed (People v. 
Freeman, 60 P. (2)· (Calif.)·333). 

One who inflicts an injury on~enother is deemed by law to be guilty Of 
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homicide if injury contributes mediately or innnediately to other's death, , 
notwithstanding that other causes also contribute to death (Hicks v. State, 
11 N.E. (2) (Ind.) 171). 

If person dies by action of wound and by I:iedical or surgical action, 
jointly, wound must be regarded sufficiently a cause of death, and wound 
need not even be concurrent cause, much less the next proximate cause, for 
if it is the cause of the cause, no ·more is required (Taylor v. State, 101 
s.w. (2) (Ark.) 956). 

As respects guilt of homicide, where wound causes disease which pro- · 
duces death and there is no evidence of gross neglect or £mpro:per treatment, 
death is imputable to the wound (:F.ranklin v. State, 128 s.w. (2) (Tex.) .389).. . 

One who inflicts a dangerous wound upon another is held for conseque~ces 
flowing from that injury, whether sequence is direct or through operation of 
int'ermediate agencies .dependent on and arising out of original cause (Rucker 
v. State, 129 s.w. (2) (Tenn.) 208). · 

If person inflicts a wound with deadly weapon in such manner as to put 
life in jeopardy and death follows as consequence of such felonious act, 
it does not diminish its criminality to prove that other causes cooperated 
in producing death ( Connonwealth v. Giacomrnazza, 42 N.E. (2) (M:l.ss.) 506). 

When e~ned and appraised in the light of the above authorities, it 
is clear 'there is substantial evidence to warrant the conclusion that 
Koenig's death resulted from or was caused, in the legal sense, by the stab 
wound inflicted by accused. · 

5. The charge sheet shows that accused is 36 years old. He enlisted 
in the Army 5 June 1939 and had prior service from 10 October 1928 to 9 
September 1931; from .31 July 1934 to 23 September 1936; from 25 September 
1936 to 1 December 1937 and from 2 December.1937 to 5 Mey 1939. 

6. The court was legally constituted. No errors injuriously affect
illg the substantial rights Of accused were committed during the trial. The 
Board of Review is of the opinion that the ·record of trial is legally suffi
cient to SU.Pport the findings and sentence. A sentence of death or irr:qirison
ment for life is mandatory upon a court-martial upon conviction ot murder 
under .Article of Yar 92. Confinement in a !Jenitentiary is authorized by 
.lrticle of War 42 far the offense of murder, recognized as an offense of a, 
civil nature and so punishable by penitentiary confinement for more than one 
year_ by Section 454, Title 18, United States Code·• 

..._-...i<..:e::..:::bo:::s.,.en=.t.1.)'"------• Judge Advocate. 

J'udge Mwcate. 

Judge .Advocate. ~~: 

i70536 CONFte[]\JTIAL 



()9) 

Branch Office of The Judge .Advocate General 

with the 


North African Theater of Operations 
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31 May 1944. 

Board' of Review 
I 

, NATO 2328 , . 

U·N Ii' ED ST A.TES ) 
) 

· 45TH INFANTRY· DIVISION 

v•. . )) Trial ·by G.C.1:;:., convened at 

Private U!>YD F • HANSON . 
( 17 001 150) , Company G, 

) 
) 

APO 45, U. s. Army, 12 :May 
1944. 
Dishonorable discharge and 

157th Infa,ntry. , ) confinement for life. 
)' · Eastern Branch, United States 
). Disciplinary Barracks, 
) Greenhayen, Kew York. 

.••_. -------------------· ,

REVIEW by the BOARD OF REVlEW 

Holmgren, Simpson and Mlckay, Judge Advocates. 

1. The record of. trial in the case of the soldier named above has 
been examined by the B6ard of Review. 

2. Accused was tried upon the ;following Charges and Specifications: . · 

- CHARGE I: Violation of the 6lst Article of War. 

Specification: In that Private Lloyd F. HANSON, Company 'G', 
157th Infantry, did, at Gioia, Italy, on or about 19 January 
1944, without proper.leave, absent himaelf from his organi
'zation until on or about 23 Jant:tary 1944. 

CHARGE lls Violation of the 58th Article of War~ 

Speciricationi In that P.riwte Lloyd F. HANSON, Company •G•,' 
157th Infantl'y'. did, near G16ia, Italy, on or about 23 
January 1944, desert the'service of the United States with 
intent to avoid'bazardou.S duty, to wit a Cou:bat duty against 
the .Axis Forces, and did remain absent in desertion wtil he 
was apprehended near Naples, Italy on or about 14 February 
1944-. 
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He pleaded not guilty to and was found guilty of the Charges and Specifica
tions. Evidence of three previous convictions by summery courts-martial, . 
two for being drunk in uniform in a public place in violation of Artiple Of 
War 96, and one for absence without leave in violation of .Article of War 61, 
was introduced. He was sentenced to dishonorable discharge,.forfeiture of 
all pay and allowances due or to become due and confineoent at hard labor 
for •the rest or• his natural life, three fourths of the members of the 
court present concurring. The reviewing authority approved the sentence, 
designated the "Eastern Brench of The United States Disciplinary Barracks, 
Greelihaven, Ne-q York", as the place of coxi.finement and f'orwarded the record 
of trial for action under .Article of War 50-!. 

3. The evidence shows that on 19 January 1944 at a rest area at Gioia, 
Italy, accused absented himself without leave from his company and was · 
brought back to his organization 23 January ;i.944, by ioombers of the military 
police (R. 5,6 1 8). Asked by his company commander where he had been, accuse,d 
replied 1 he had been in some little town• (R. 6)~ When he was returned to 
his company, at the same place, the company was preparing to go •to the 
striging area and ~d already struck ·tents• (R. 5). The company had been 
"alerted' and the company commander testified that 1 it is a common assump
tion that when you go to a staging erea,sooner.or later you will get• into 
action against the enenw (R. 6). This' officer also testified that when 
accused was brought back on 23 January, he · 

•went JSTOL an hour after he came back. It Was the 23rd• 
Vle searched for the man~ I myself, and sent searching 
parties looking for him. The company moved and came to 
the Beachhead w}.thout him. He was apprehended by the 
1Tilitary Police and we got notice of it on 14 February' 
(R. 5). . . 

Accused reported back to his company on 'the Ileachhead" about l :March 1944 
(R. 5 ,8). 

Accused remained silent (R. 8). 

4. It thus appears from uncontradicted evidence that at the place and 
time alleged in Charge I and its Specification, accused absented himself from 
his organization without proper leave and remained unauthorizedly absent 
until 23 January 1944. He was lJroperly found guilty as here' specified (1:m,1,
1928, par. 132). · 

. It further appears from uncontradicted evidence that at the place and . 

ti:;ie alleged in Charge II and its Specification,· accused again absented 

himself without leave from his organization and remained absent until on or 

about 14 February 1944. There is evidence that when accused was returned 

to his command on 23 February, he found it alerted ·and prepm.ing to I!X)ve to 

a staging area from where it was reasonably to be anticipated the organiza

tion would go into action against ·the enemy. It did, in fact, :promptly 

enter combat in the Anzio Beachhead. Accus~ who had been brought back to 
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his command by military policer:ien, remained there for only about en hour 
when he again unauthorizedly absented hirr~elf. The court was warranted in 
concluding that accused was rotivated by the specific intent of avoiding 
the hazardous duty of participating with his organization in action against 
the eneey when he so absented hinself and in finding him guilty as here 
charged (Ml 28; i=cr.r, 1928, par. lJOa). 

The termination ot the absence alleged in the Specification, Charge II, 
was established by hearsay testim::my but the time and manner of termination 
of accused's absence were immaterial, the gravamen of this offense being · 
the quitting of his command with the intent to avoid. hazardous duty (AW 28). 

5. The charge sheet shows that accused is 24 years old. He enlisted 
in the Juwy 12 July 19)+0, end had no prior service• 

. 

6. The court was legally constituted. No errors injuriously affecting 

the substential rights ot accused were committed ~ing the trial. The 
Board of Review is ot the opinion that the record" of trial is legally 
sufficient to support the tindill8s and sentence. 

L,&.~~"*'"';;l;i:'.21/.~~~~J"udge .Advocate. 

--~~!!!?:!:~~~::e;~~=--, J'uage Advocate. 

----""-dA '>.tJ1e*7 , Judge Advocate. 
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Branch Office of The Judge Advocate General 

with the 


North African Theater ot Operations 


APO 534, U. S. Army, 
l June 1944. 

Bom-d of Revie\v 
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UNITED STATES ) 45TH INFANTRY: DrVrsION 
) 

v. 

Private ~·i!.IJ.EL C. Im:D3 
(33 139 153), Company B, 
180th InfEintry. 

) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Anzio Beachhead, Italy, 12 
May 1944. -
Dishonorable discharge and 
confineme}lt for life. 

) Eastern Branch, United Stete~ 
) 
) 

Disciplinary Barracks, 
Greenhaven, New York. 

REVllW by the EOARD OF REVIEW.
• 

Holmgren, Si~son end 1i3ckay, Judge Advocates •. 

------------------· 
l. The record of trial in the cese of the soldier named above has been· 

examined by the Board ot ReView. 

2. Accused was tried U,POn the following Charges and Specifications 1 

CHARGE Ia Violation of the 6lst .Article of l'ar. 

S:pec1ticat10111 In that Private Samuel c. Himes, Company B, . 
l80th Infantry, did, rlthou~ proper leave, at or near San 
Salvatore, Italy, absent himselt without J)roper leave. 
from his Com;pany from on or about 17 October 1943 to on 
or ab~t 24 October 1943. 

CHARGE IIa Violation ot the 58th .k-ticle ot War. 

S:peciticationa In that Private Samuel o •. Bimes, OoJiipeny B, 
180th Infantry, did, at or n~ar V~lle, Italy, on or about 
the 17 December 194.3, desert ·the service o:f' the tllited 
States by absenting himselt :from his organization without 
proper leave with intent to avoid hazardous duty, to wits 
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Combat operations against ele~ents of the German J..rrrry, 
and did remain absent in desertion until he surrendered 
hinself at Cruierta, Italy, on or about the 17 January 
19411.· • 

JiDDITIOKJJ.. CIIJiilGE 

CHARGE& Violation of the 58th Article of War. 

Soecificetion: In that :Private SEJnuel C. P.J.mes, Compmiy B, 
~ 	 180th Infantry, did, at or ne~ Pacliglione, Italy, on or 

about 27.February 1944, desert the service of the United 
States by abscntinG hir."~elf without proper leave from 
his CompElllywith intent to avoid hezerdous duty, to wit: 
Combat operations against elements of the Gennan krray and 
did remain absent in desertion until he was apprehended 
at or near Anzio, Italy .on or about 29 April, 1944. 

He pleaded not e,uilty to. and was found guilty of the Charges and Specifica
tions. Evidence of one previous conviction by special court-martial for 
absence without leave in violation of Article of War 61, was introduced. 
lie '\'1as sentenced to dishonorable dischargt;9, forfeiture of all pay and 
allowances due or to become due, and confineo.ent at hard labor for the 
1 behnce of his .natural life', three fourths of the members of the court 
present concurring. The reviewing authority approved the sentence, desig
nated the 'Eastern Branch of The United States Disciplinary Barracks, 
Greenhaven, New York' as the place of confineme.nt and forwarded the record 
of trial for action under Article of War 50i. 

3. As to Charge I and its Specification, tµe evidence shows that on 
17 October 1943, in the vicinity of San Salvatore, Italy, accused absented 
himself without leave from 'his organization and remained absent until 24 
October 1943 (R. 4,5; Ex. A) • 

.J.s to Charge II and its Specification, the evidence shows that on 17 
December 1943, near Valle, Italy, accused aeain absented himself without 
leave from his company and remained absent tmtil 17 January. 1944 (R. 4,5,8; 
Ex. A). When accused so absented himself, his 'company .was in an assembly 

1area• and-its members were on the alert to move out on very short notice•, 
~preparing tO go on the frai t lines• (R. 5 ,8). When. the company 'pulled 
out that night' accused was not present (R. 6). The second night after it 
had moved 'into position•, the canpany came under enenw artillery fire and 
suffered some casualties.(R. 7). 

As to the Additional Charge and its Specification, the evidence shows 
that an.'Zl Fe~ruary 1944, near Padiglione, Italy, (in the Anzio Beachhead) 
accused again absented himself without leave from his organization and 

. remained absent until app}:'ehended the latter part of .April 1944, approximate
ly two or three weeks before the day of t~e trial (12 !.By 1944)" (R. i,4

1 

12,13; Ex. B). On 27 February, patrols of accused's company were, in con
tact. with the enemy and the unit was under eneiey mortar, mzutrr;v. e.nd small 
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arms fire and was suffering some casualties (R. 7). On that date, accused 

was on a patrol which captured sorue prisoners of war. These prieoners were 

taken to the battalion co:::mend post in charge of accused end another sol

dier. Accused never returned to his command Wltil his subsequent apprehen
sion (R. 6,9,10,11,14). · 


Second Lieutenant Robert VI. Ha:nilton, Heaciquarters 180th Infentry 

Regiment, t'estified he saw accused •around the middle of February• and asked 

him if he had· deserted his company·to which accuseA replied •no•. This 

officer then •took him b&eK to his battalion OP' (R. 11,12). 


First Lieutenant Sem. Doering, Headquarters VI Corps, testified that 
about the 'latter• part of April, he had some information that 1 sor:.e J.oerican 
soldiers had been staying vri th some colored soldiers in another unit•. He 
made a search and found accused 'sitting on the bed there playing c&rds 
with some of the colored soldiers• (R. 12). Accused claimed he was from the 
1 10th Barre.gs Balloon company•. Lieutenent Doering took accused gnd another 
soldier he had also apprehended into custody and took. them to their c01q>any 
coillI"'...anders for. identification. This officer testified:. 

•J..fter we started down the road, .I don't know which one ·of 
. them it vies but he made it clear that they were stragglers 
·end had ·been just staying around in various places. They 
said they had been stayinB in caves and so on around the 
place and went over there to play cards occasionally' (R. · 
lJ). 

On or about 9 1~y 194~, after the investigating officer had warned him 

of 1 his right to remain silent or to make a statement· with knowledge that if 

he did so choose to make a statement, it could, and probably would, be used 

against him in the event of trial•, accused stated orally that he left bis 

cornpenysbrnetime in February, 1944, when he had been instructed to take 


· •some~ prisoners back to the rear• and when 'he got ""these prisoners beck 
there, something happened that he couldn't get back up to his conpeny• so 
he went to the •Cannon Cor;:ipany· of the 180th Infantry end stayed there far 
a few days•· (R. lJ,14). Afterwards he 'went up around Campo Morto where he 
had .been picked up by some MPs'. He stat·e~ further that 

1 he .tSlked with Lt. Hamilton of our re.giioontal '.MPs who told 
.him to go back to Cor;ipeny B which was his conpany. He said 
that he went beck by Cannon Company and that he intended tq 
go to his company but they ste.rted shelling, or some 
activity anyway, and instead he went dovin around the coastal . . 
tovins here end he stayed there until he was picked up• (R. 14). 

Accused renlained silent. 

4. It thus appears from uncontredicted evidence that. at the place and . 
time alleged in Charge I ·mid its Specification,. accused absented himself ·· ·. · 
without proper leav~ from his organization end remained· unauthorizedly absent . ~ 
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until on or about 24 October 1943. He was properly found guilty as here 
charged (MCM, 1928, par. 1,32). 

It ~so appears from uncontradicted.evidence that at the place and 
·time alleged in Charge II and its Specification, accused again absented him
self without proper leave from his organization 8;1ld remained unauthorizedl~ 
absent until on or about 17.January 1944. There is evidence that when . 
accused so absented himself, his company was on the •alert• to move out on 
short notice. The evidence indicates that shortly the comnand actually 
moved 'into combat position, ceme under ·hostile gunfire and suffered casual~ 
ties. The accused was then absent from his unit and the.circunistances 
warrant the inference that when he absented himself accused was actuated .by· 
en intent to avoid the hazardous duty of engaging in •combat operations 

. against el8mants of the Genmn army• as here averred. - The court waa warranted' 
in finding him guilty. as charged. The J>lace end manner of accused'~ re~ 

· to milltary con~ol does not appear nor is.it of any importance here where 
· tb,e· gravamen of the offense charged is the quitting of his cOI!lIWJld with the· 
. intent to avoid hazardous duty (AW 28; MCM, 1928, 'par. l30a) • 

." . ' .... 

It el.So appears from uneontradicted ~vidence that at the place and time 
alleged 1Ji the Additiaial Charge and its Specification, accused absented 

·himself without l.Eiave from his conmmd end %'emained unauthorizedly absent. 
tmtil on or about 29 April 1944. AccUsed was a ~er of a combat patrol 
which had taken enemy, prisoners.· He was directed to take them to· the rear• 
.A.t ~he. tlme accused' s company was. under enemy fil"e and was sutterins casual- . 
~ies. When accused .reached the battalian commmd .P9st with the prisoners, 

- ·he· failed .to rejoin hi.s unit bilt, straggled with another OJ;'ganizatian. He 
stated that at ane time he was· about to rejoin his own unit but 1 they started 

· shelling, or some'activity anyho~ and inste~d he ~antinued his stragglins 
around co.astal towns until bis apprehension•. · It .is -:tairly to be in:tened 

.. trClll these and the other c·ircumstances in evidence that accused absented 
,,c· ·:himself without. le.ave :trom his organization with an iutent to avoid the 

:.--_r hazardous duty of .•combat opera:tions against elem.ants of the German aneytJ, 
. , as.averred;: lie was properly :toun~ guilty as. charged (.Alf 23; MCM, 1928,. 1>8r• 

1~/\..) . ' . .. . . 
..... ,;JV9 " .' .;, . ' . ' - ., . .._ ,. - . . . 
. .. .... ~ - ' . 

._. > · .:5. .A.ceused ata.ted he is 24 years old. He ...~ .inducted into the,~ 
7 J'~bruery 1942. No prior service is. shown (R. 15). 

'· -. 6 •.. The court ~ legall/oonstituted.' . No e~ors injuriousiy e.ff'e~t~ 
,. the substantial .righh of accuaed were conmitted during the trial.· The · 
. Board of Renew is of the _·opinion that the record of trial is legally su:t

·.. : ~ t,iciea~ to. au:pport t_he f!J)dings . and sentence. .._ 
"1·:· - · ..... _. 


,-.. 

· .. 

.. 
··•.: J'udge .Advocate. 

' 
~:x.E~9....l!:a.ld4~~~-· J'udge Advocate. 
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Branch Ottice of The J"udge ~TOCate General 

with the 


North J.frican Theater ot Operations 


.Aro 534, u. s • .Army, 
15 1une 1944. 

Boerd ot Review 

?UTO 2J7l 

UNITED ST.ATES ) 
) 

v. 

JJajor HAROlD 1f. NEWMAN 
( 0 .3.38 485), Headquarters 
and Headquarters Squadron, 

) 
) 
) 
) 
) 

Trial by G.C.M., ccmvened at 
Berl, Italy, 21 March 1944.. · 
Dismissal and contina:nent tor 
two :rears. 
Eastern' Branch, th1ted States 

4,3d Serriee Group. ) Disciplinar;r Berrae.ks, 
) Oreenhaven, New York. 

HOLDING b:r the BOJlID .OF REVIEW 

Holll6i'en, Simpson and !eckay, J'udge '-dvocates. 

--~---------~------

'l'he record ot trial in the case ot the officer named abOTe has been 
examined end is held by the Boerd of Review to be .legally sufficient to 
support the sentence. 

TOt Comnanding General, NJ.TOw.A, .APO 534, u. s . .Army. 

l.. In the case of :rlliljor Herold W. Newman ( O .3.'.38 485), Headquerlera 
end Headquarters Sque.drai, 4.3d Servicse Group,•attentia.t is invited to the 
foregoing holding by the Board of .Renew that the record of trial is legally 
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NATO 2371, 1st Ind. 

15 J'une 1944 (Continued). 


sufficient to support 'the sentence, which holding is hereby a11proved. thder 
the provisionB of .Article ot Wsr 50i. you now have authorit7 to order 
execution of the sentence. · 

2. .After publication ot the general court-martial order in the ease, · 
nine ·copies thereof should be torwarded to this office with t.he toregoing 
holding.and this indorsement~ P'or co.nvenience of reterence end to facili 
tate' atuch.ing copies Of the published order to the record in this caae, 
please place· ~e tile number ot the record in i>arenthesis at the· end of the 
publiahed order, as follows' · 

(N.U'O 2JTl)•. 

HUBERr D. HOOVER 

Colonel, 1.A.G.D. 


Assistant 1udge·.l.dvocate General 


(Sentence ordered executed. GCJ«> 40, HA.TO, 16 Jun 1944) 
..... _ 
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SUBJEOI': Recoid of trial in the case of Major ruRO!D 'Ii. NEWL:AN 
( 0 3.38 485) , Headquarters and Headquarters Squadron, 
43d Service Group. 

l. It was alleged in the Specification, Charge I, that at Cerignola, 

Italy, on or about 12 February 1944, accused did 1willtully, feloniously, 

and unlew:f'ully' kill Staff Sergeant Warren E. West, 7J7th Squadron, 454th 

Bomb Group, by shooting him with a pistol. The court found accused guilty 

as specified. 


2. There is evidence that at the place and time alleged in the Speci
fication, Charge I, accused and an_ enlisted man went to an officers' mess 
where they found 15 or more Italians 'right up to the door• of the building 
(R. 72). Accused and the soldier 1 begen chasing them awa~ and at this ti.ma 
accused discharged his pistol (R. 73).. He entered the officers' mesa and 
said that 'he had just fired a gun and it scared hell out of some civilians• 
(R. 63,66). The soldier accompanying accused 	testified that the latter 
•stated that he fired over a truck in an attempt to slow it down• (R. 81). 

Accused testified that a speeding truck was passing and 


'There were several civilians there. I got off the 
curb and was standing in the street and out away 
from the civilians to try to slow down this truck. 
I had ~ yellow gloves on and thought it would make 
it more plain to him. He made no attempt to slow 
down, •11111tso I pulled the gun out, pulled the slide 
back and pulled the trigger• (R. 115). 

Accused testified :t'urther he was positive the pistol was pointed in the air 
when he fired (R. 116). 

The officers' mess in front of which the shooting occurred was an Via 

Roma, the main street in Cerignola, Italy, where both vehicular and pedes

trian traffic was, as a rule, •very heevy• (R. 6,8,9,75). 


There is also evidence that the bullet fired by accused ricocheted in 

the course of its flight and struck and killed Staff Sergeant West who at 

the time wes walldng ·along Via Horr.a about 100 ·yards frcm where the pistol 

was discharged (R. 6,7,11-14,17.19,24,25,27-29,33.37,39,41,42,44-48,55-60, 

88,90; Exa. B,D,E,F,H). 


3. By the findings of the court, accused. stands convicted of the 

offense of voluntary LlBllSlaughter. 


In considering the elements ot voluntary manslaughter, Wharton's 



(SO) 

Criminal I.aw (12th Edition), Section 426 (page 660), emlounces that I 

·~egligently b.andling lo~ded gun or pistol. causing 
.ieath, constitutes the crime of voluntary manslaughter 
at cOlmlOll law· as where a recklessly tired.shot results 
in a homicide; without en intentian to kill; er pointiDg 
a loaded pistol, believing it would not be discharged; 
or attempting to shoot over the head of another, knowing 
that thereby the life of such person was end.angered, 
death resulting, the crime is voluntary manslaughter, 
although the act was simply a reckless one and without 
malice•, 

and the intent and willfulness involved in voluntary manslaughter are 

treated in 29 Corpus Juris, Pages 1128 and 1129, as follows1 


•While a 	specific intent to kill is not an essential 
element of manslaughter• although it may be present, 
nevertheless, to constitute voluntary manslaughter, 
the killing not only may, but must, be willful or 
futentional. An intention to kill may be inferred from 
the willful use of a deadly weapon; but, it the 
weapon is not deadly, the intent to kill cannot be 
inferred, but m.i.st appeer from the evidence. There 
is also authority to the effect that one may be guilty 
of voluntary manslaughter by shooting in a wanton, 
reckless, and careless manner, or by the reckless 
and careless use of a deadly weapon, and thereby 
killing a person, or causing death by other acts 
manifestly dangerous to life, but this on lJI'inciple· 
can only be on the ground of an inference of actual 
intent to do harm, and if there was in fact no intent, 
the killing· is either murder or involuntary mansle.ughter•. 

Illustrative of the theory that death ensuing from the negligent use of 
firearms may be voluntary homicide, the Supreme Court of Kentucky announced 
that it was established by a long line of cases that 

1where one kills another by the wanton~ reckless, or 
.grossly careless use of firearms, the offense, if 
without malice aforethought, is voluntary manslaughter, 
although he had no intention to kill. (citing authorities). 
These opinions rest on the common-law principle that a . 
man must be held to intend the necessary consequence of 
bis e.ct' (Ewil:lg v. Com., 129 Ky. 2'J7 ,242, lll SW 352, 
cited in footnote 1.8 , 29 C.:r. 1129). 	 . 

Even malice ei'orethought, the intent involved in murder, the higher 
degree of unlawful homicide, may be implied from conscious recklessness. 
i.s stated in the ?41nual fOl' Courte-1!.ertial, malice aforethought· (which 

includes willfulness) inay exist when there is · 
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'knowledge that the act which causes death will probably · 
. ce.use the death of, or grieTous bodily harm to, any person, 
whether such pereon is the person actually killed or not, 
although such knowledge is accompanied by indifference 
whether dee.th or grievous bodily harm is caused or not or 
by a wish that it may not be caused' (par. 148a). 

The circumStences Of the instant case warrant the conclusio~ that 
-accused's act in discharging the pistol was unla..tul end likely to enda:nger 
lite, thus appropriately excluding the hy:pothesis that the resultant homi
cide coo.stituted merely in't'oluntary men.ele.ughter (!.!Cl.!, 1928 • par. l49a). 
It can reasonably be said ~hat the act of discharging the deadly weaJ;>On 
under the conditions end circUIIS tances shown, was reckless or grossly 
cereless and that accused must be held to have intended the consequence ot 
his act. Contravening accused' a claim that he tired the pistol in the air, 

· 18 evi,dence indicating that the bullet ricocheted upon a ha.rd surface 
before it struck Sergeant West. The conclusion reasonably foJ+ows that 
accused recl9.essly tired the pistol in o :maDner predictably calculated to 
endanger lite and that the court was justified in· finding as it did that 
accused's conduct was in legal effect willtul. 

1udge .Advocate. 

CONFtD~~!-TJAL 






Branch Office of The Judge Advocate Genera1 

with the 


North African Theater of Operations 


APO 534, U. S. Army, 
16 June 1944. 

Board of J?eview 

N.A.TO 2373 

UNITED STATES ) 36Tii INFJ>NTRY DIVISION 
) 

v. 

Privates SFJlAST.UN J. DI ~URO 

) 
) 
) 

Trial by G.C.M., convened at 
Aro ,36 1 U. S. Army, 5 April 
1944•. 

( 31 3~ 678) • VESI'ER JOEllSON ) As to each: Dishonorable dis
(34 253 788) and JASPER L. RINE 
(35 037 711), all Of Company F, 
l43d Infantry. 

) 
} 
) 

charge and confinement tor life. 
Eastern Branch, United States 
Disciplinary Barracks, 

) Greenhaven. liew York. 

REVIEW by the BOARD OF. REVIEW 

Holmgren, Simpson and Mackay, Judge Advocates. 

-----~------~-------
1. · The record of trial in the case of the soldiers named above has 

been examined by the Boa.rd· of Review. 

2. Accused were jointly tried upon separate Charges and Specifica
tions, as followsi 

DI MAURO 

CHARGE I: 	 Violation of the 75th Article ot War. 
(Finding of guilty disapproved.) 

Specification: (Finding of guilty disapproved.) 

CHARGE II: Violation ot the 58th Article ot War. 

Specification a In that Private Sebastien J. DiMauro, Conipa?Jy "!'; 
143rd Infantry, did, at or near Paestum, Italy, on or about 
l1 September 1943, desert the service of the llnited States, 
by quitt~ng his organization, and did remain absent in de
·sertion until he was apprehended at or nee.r Paestum, Italy, 
on or about 1 March 1944.

2
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JOHNSON 

CHARGE I: 	 Violation of the 75th Article of War. 

(Finding of guilty disapproved.) 


Specification z (Finding of guilty disapproved• ) 

CHARGE Ila Violation of the 58th .Article of War. 

Specificetionz In that Private Vester (nmi) Johnson, Comp8JlY' .F, 
143rd Infantry, did, at 'or near Paestum, Italy, on or about 
11 Septeober 1943, desert the service of the United States, 
by qui tti.J:lg his organization, and did remain absent in 
desertion until.he was apprehended at or near P.!.§,Stum, Italy, 
on or about 1 1.'.£.rch 1944· 

CHAIDE I a 	 Violation of the 75th Article of War. 

(Finding of guilty disapproved.) 


Specification.a (Finding of guilty disapproved.) 

CHARGE Ila Vio.Lation of the 58th .Article of War. 

Specificationa In that Private Jasper L. Rine, Company l!', ll1Jrd 
Infantry, did, at or near Paestum, Italy, on or about 11 
Se.Ptember 1943, desert the ·service ot the United States,- by 
quitting his organization, and did remain absent in desertion. 
until he was apprehended at ar neer Paestwn, Italy, on or 
about 1 lV!arch 1944· 

Each accused pleaded not guilty to and was found guilty of the Charges end 
Specifications pertaining to him. No evidence of previous convictions was 
introduced. Each was sentenced to be shot. to death with musketry, all of 
the members of the court present concurring. The-·reviewihg'-authorlt;y 
approved each sentence end forwarded the record of trial for action pursuant 
to ~ticle of War 48. The confirming authority, the commaildin8 ~eia.!'.~ 
North African Theater of Operations, disapproved the findings of guilty of 
Charge I end its Specification· in.the-:case of each accused~ confirmed each 

. sentence but cOl!lllUted each to dishonorable· diacharge, torte!ture of all 
pay end allowances due or to become dl:ie -eifd-con'l'thement at hard labor tf!r 
the term of his natural life, designated the Eastern Branch, United States. 
Disciplinary Barracks, Greenha.ven, New York, e.s the place of confinement 
end forwarded the record Of trial tor action under Article Of War 50f. 

· .- 3., The e~dence shows that on the m;;rning of 9 September 194.3 
accused .s organization, Company P', l43d Infantry, participated in an 
amphibious landing at Paestum, Italy, end engaged with the eneicy (R. 11,18). 
An assembly point had been designated and each ot the accused had been in· 
structed as to its location. They were carryilla anmmition which they were 

211s15 C_, ,_,Di. ' . 
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•supposed' to carry forward, •out to the battalion• (R. 14,19). The boat 
on which accused Rine El!ld Johnson crune ashore_ was 15 minutes behind those 
carrying the other members of their organization (R. 14). A.f'ter J.snding, 
the occupants of the boat immediately started to join their organization as 
directed but they were met by their battalion supply officer who told them 
they could not reach their can:pany and not to go forward that day because 
of a tank engagement (R. 11,14,15,18). The next morning they went to the 
division headqu~ters where they were joined by accused Di.Mauro when they 
were about to have lunch. While they were eating, a sergeant from their 
battalion talked with Technician Fifth Grade George Scott, a member of 
accused's JOrnpany, who was in the group. Scott testified that the sergeant 
showed him where the battalion was located. He further testified the group 
were· 'all standing together when this sergeant talk.ed1 (R. 12,19). He also 
testified •We could see the moi.mtain and he showed us pointing about where 
the company was• and that at that time each of the accused was :present (R. 
20). Scott and another member of the group were picked up in a •jeep• by the 
sergeant and Scott returned to his. company (R. 12,19). This witness also 
testified neither he nor anyone he knew gave accused permission to remain 
absent f'iovm. the organization on 10 September or 11 September (R. 19). 

Technician Fourth Grade Flavius B. Ball, also a member of accused's 
organization and the senior noncommissioned officer present with the group, 
testified that after eating lunch he left accused telling them he was •going 
out and find the Regiment•. He learned the location of the Servipe Company 
where a •straggler line' was maintained for troops 1 who didn't know where 
to go•, and a warrant officer told Ball to take the other men and report to 
that company (R. 12,J.4). Hall returned to get the accused and heard one of 
them say 'I like this place just fine• (R. 13). Hall testified that then 

'I told them I :found the place where we could go and told 
. them to go with me and they looked at each other and were 
slow about m:>ving and that is why it seemed they had some 
little discussion between them.while I was gone• (R. 15). 

Ile further testified that the accused refused to go and that they all said 
they woul!i not go (R. 13,15,16); that . 

· 'I put back my pack real slow and took about ten steps and 
asked them two or three times to follow me·. They didn't 
make any move at any time to leave and I left them, all 
three of them. They distinctly·knew that I knew where to 
go. I believe they knew th~t so they sat there and didn't 
make any attempt to go farther' (R. 16). . 

This witness did not say anything further, but joined the Service Company 
and subsequently his own organization (R. 13,16) • 

.Another noncommissioned officer, a member of the 36th Division 1:1.litary 
Police Platoon testified he apprehended the three accused on or about l 
March 1944 in a house in the town of' :&:artinelle, near Paestum ( R. 21). 
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An extract copy of the morning report of Compeny F. 143d Infantry. was 
admitted in evidence, "as it applies to e~ch of the accused~, the defense 
stating it had no objection (R. 17; Pros. Ex. 1) •. It contained the follow
ing entries 1 

111 Sept 43 

34253788 - Johnson, Vester (NMI) Pvt 

35037711 - Rine, Jasper L. . 1'vt 

31325678 - Di.Tuuro, Sebastian J'. 1'vt 


Above 3 EM fr Dy to MIA near Paestum, Italy. 

2 	Oct 43 

34253788 - J'obnson. Vester (!~II) l?vt 

35om11 - Rine, J'asper 'l-· . Pvt 
31325678 - DHiauro, Sebastian J. Pvt 


Above 3 EI.I fr MIA to Drop fr P.olls of this organization. 

1 	Mer 44 

34253788 - Johnson, Vester (l\11.II) Pvt 

35037711 - Rine, Jasper L. Pvt 

31325678 - Di?i&:iuro, Sebastian J. 1'vt 


Above 3 EM fr Drpd fr Rolls to Pr Coni' as of l Mar. 411.• 
(Pros. Ex. l). 

The certificate of authenticity states that the entries are copies of the 

part of-the morning report •which relates to Pvt Vester (Nli:I) Johnson•. 


-

Accused Dil.Buro testified that he had been designated to act es an 

interpreter for a Captain Bayne and was· to find him on the beach, but that 

though he waited there three hours he did not see the officer. The next 

day after Di?Jauro zoot Johnson, Rine,· and Hall at the division •CP". Hall 

left saying he was g0ing to find the organization and he did not see Hall 

thereafter. On 11 September 1943, they went to Capacchio where witness 

•preS\UOOd1 their company was located, but they did not find any of their 

elements there and that they went up a mounts.in to about the place the 

'CP' was·supposed to.be and there learned their 'outfit***had moved up• 


-(R. 22,2.3,25.J• He further testi:f'ied that 

•we asked a lieutenant about our outfit. if he knew 
. anything about it. Jj.s tar as he knew they were still 

on the front lines and the best thing to do was to 
wait until they got back and join u:p with them then• 
{R. 2.3) ,· 

an~ "There we: nothing to do but to wait• (R. 25). He heard fighting 
going on bu: .. didn't go· up there" (R. 27). He attempted to learn the 'Where
abouts of his ·division by es~ing •an artillery and antiaircraft outfit', two 
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military policemen in Naples, some paratroopers, a sergebllt in a motor 
pool, at a ration dump, and 'soldiers at the e.ir corps• (R. 24). Accused 
did not try to see anyone at.the division headquarters.and about 20 November 
1943 went to 1mtinelle and in February went to Naples but returned to· 
Martinelle (R. 25,27). · Dil!auro testified that during the period from 11 
September 1943 until l ?.~ch 1944 they obtained food by going to en Air 
Corps base, where •no questions were asked•, but living •was pretty bad' 
(R. 26,28). · 

Accused R~e testified that he landed with Hall and after spending the 
first night in the town •a little off the beachN they joined a line of 
stragglers in the vicinity of the division 1 CP1 , though at the time they did 
not know the •c:p• to be such. They had been told to join their command at 
the·railway, but when they got there the organization had gone ahead. ·Hall 
left to look for the company and did not retum (R. 29,30). He looked at 
some graves near the 1 CP1 with Dil:Iauro, but Rine did not go to the personnel. 
section-of his regiment or join the straggler line (R. 32). At, about 1100 
hours they left the division •c:p• and went to Capacchio, where ~there was 
no shooting••*not in that direction•. -Tllis accused further testified that 
they learned the 14Jd 11 CP1 vr.:18 about 15 miles ahead, but they did D.Ot 
start going there because they were ordered by a lieutenant •to wait until 
they came back for a rest•. They stayed there f'rom 11 September to 20 
November Ellld then went to Martinelle where they stayed until l March 1944. 
They did nothing, 1 just sat around' (R. 31,32). Twice they went to Naples 
looking for their organization 1 but couldn't find out much'. They also 
tried to go back to division headquarters (R. 30,32). Rine tried to locate 
the division at least three times between 9 September 1943 and 1 Msrch 
1944 (R. 33). 

Accused Johnson testified he and Rine did not find any. ·other members 
of their co?r!Pany at the reilway and that Hall <!id not order him to go with 
Hall to locate the company. The day after Hall departed, the accused 
left the CU.vision headquarters. but he did not know where they went or 
in what direction. They learned that 'their units were about 15 miles 
ahead' Of them bUt a lieuteneift told them I to Wait there' Snd they did not 
go farther. Jemison did not know the name of the lieutenant who told 
them •to.wait.there• or whether.he was en officer of the canpany. He did not 
know the officers of CoIDpany F al though he had been in that organization . 
1 since Camp Blanding, Florida'. He did ~ot know how long they remained in 
the different places they stopped and, though he did ~ot report to anyone, 
he did try to rejoin his company (R. 36,Jl). He be~Ieved his unit was 
fighting and he was very anxious to walk •north• but he did not do so and 
did not know why he did not. He never went back to his diti.sion head
quarters and stayed with the other two accused all the time, but intended 
to re join llis company ( R. 33 ) • . 

4. It thus appears f'rom substantial evidence that at the place and 
time alleged each accused absented himself without authority from the 
service of the United States and remained absent until apprehended as 
alleged. 'l'he three accused were within sight of the location of their 
company on 10 Septembel' 194.3 and were i.mder competent orders to join it. 
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Their subsequ.ent failure to report to their organization r~sulted in an 
absence without le~ve from their company (NATO lo87, Le.piska). .Similarly, 
on that same date each accused refused to accompany the senior noncommis
sioned officer of the group end report to their Regimental Service Company 
where a •str.aggler line' was then being maintained for men separated i'rom 
their units. Also, on 11 September each accused, then at his division com
mand post~ left that area and stayed absent from military control for almost 
six months. Thus it appears each accused absente'd himself from his company 
without proper leave as found. As the absences were much prolonged and no 
satisfactory e:x;planation of then was given, the court was justified in 
inferring from that end the other circumstances in the case an intent on the 
part of each accused to remain permanently absent. Xhe only explanation 
off~ed by accused for remaining absent, rem::>ved from their organization and 
free from military control, was an alleged order of an unknovm. and unidentified 
lieutenant to wait until their organization came back~ This testimony es 
well as that of the accused that they intended to rejoin their company was 
tar the court to believe or reject in whole or in part. The absences 

'occurred in a theater of hostilities and continued for approximately six 
months though the accused were frequently at or near Army installations at 
which they might return to military control. The court was -justified 1n 
coo.eluding that each accused was guilty of desertion es alleged (hlCM, 1928, 
per: 13oa). · 

The extract copy of the morning report showing accused missing in 
action, which was ~dmitted •as it applies to each of the accused• (R. 17), 
purports· in its certification to apply only to accused Johnson. It is 
manifest, however, that the exhibit was intended to apply to all accused and 
the defense stated it had no objection to the admission of the docmnent. 
The failure to object operated to waive any objection based on faulty authen
tication (MCM, .1928, par. 116a). 

5~ Accused were tried jointly upon separate but substantially identical 
charges and spec::ifications, without their express consent, and, so far as 
the record shows, in the absence or en order for common trial from the 
convening authority. None of the accused. objected to the procedure, and 
each was accorded every right end privilege which he would have had if' tried 
separately, including the right of peremptory challenge. In no respect was 
the defense ·of any of the accused antagonistic or prejudicial to either of' 

. the other accused (:rt.CM, 1928, pars. 49c,7lb). While it would hB.ve been 
. . preferable if the convening authority had ·directed the conmon trial and each 

accused had been asked it he had any objection thereto, it does not appear 
that eny accused was in any respect preju~ced by the procedure. 

· 6. The charge sheets show that accused D:i.Mauro is 21 years old end was 
inducted into the l.rmy 26 February l943t. that accused Johnson is 25 years old, 
end. his service 'Ft. Bragg, N. C. 6 March 1942'; that accused Rine is 24 
years old. 

7 • The court was l~ally constituted. No errors injuriously affect
ing the substantial rights of accused were comm:f.tted during the trial. The 
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Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings end the sentences. 

~.~Judge .Advocate. 

~..,...,,....,..,=: J'udge Advocate. 

(~<Jr4~ , J'udge Advocate. 
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Branch Office of The Judge Advocate General 
. with the 

North .African Theater of Operations 

.APO 534, u. s. Army, 
16 June 1944· 

Board of Review 

1\1..TO 2J73 

UNITED STATES ) 36TH INFANTRY DIVISION 
) 

T. ) 
) 

Trial by G.C.M., convened.at 
jpQ 36, U. S. Army, 5 April 

l?rivates SEBASTI/iN J. DI 1JAURQ_ ) 1944· 
(31 325 678), VE.STER JOHNSON 
(34 253 788) and JASPER L. RINE 
(35 OJ7 711), all of Company F, 

) 
) 
) 

As to each: Dishonorable dis
charge and confinement for life. 
Eastern,Branch, United States 

l43d Infantry. · ) Disciplinary Barracks, 
) Greenhaven, New York. 

HOLDWG by the BO.ARD OF REVIEW 

Holmgren, Sin:q:ison end Mackay, Judge .Advocates. 

The record of trial in the case of the soldiers named above has been 
examined and is held by the Board of Review to be legally sufficient to 
support the sentences. 

#.·~- J""3o Advocate. 

~ •'• ..~ , Judge Advocate • 

. ~~· Judge J.dvo~ato. 
NATO 2373 

\ 

1st Ind. 

Branch Office Of The Judge Advocate General, NATOUSA, APO 534, u. s. Army,

16 June 1944.. · 


TOs Commanding General,. NATOUSA., .APO 534, U. S. Jriny•. 

1. In the case of Privates Sebastien J. Dil~uro {ji 325 678), Vester 
Johnson (34 253 788) end Jasper L • .Rine (35 OZ1 711), all of Company 1, 
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NATO 2373, 1st Ind. . 
16 J'une 1944 (Continued). 

l43d Infantry, attention is invited to the foregoing holding by the 
Boerd of Review that the record of trial is legally sufficient to support 
the sentences, which holding is hereby approved. Under the provisions of 
Jrticle of War 50i, you now have authority to order execution Of the eentellces. 

2. After publication of the general court-martial order in the case, 
ll copies thereof should be forwarded to this office with the foregoing 
holding and this indorse:ment. For convenience of reference end to facili 
tate attaching copies of the published order to the record in this case, 
please place the file number of the record in parenthesis at the end of the 
published order, as followsa 

(NATO 2373). 

HOBER!' D. HOOVER 
Colonel , J'.A .G.D. 

Assistant J'udge Advocate General 

(Sentence as to each accused as commuted ordered executed. 
OCID 41, NlTO, 17 Jun 1944) 
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Ih-ench Office of The Judge .Advocate General 


with.the 

North £fricen Theater of Operations 


.APO 5.34. u. s. Army,
14 June 1944• ' . . 

Board of Review 

UNITED STATES ) VI CORPS. 
) 

v. 

Second Lieutenant ERNESl' A· 

) 
) 
) 

Trial by G.C.M., convened at 
.APO .3o6, u. s • .Ai-my, 14 £pr11 
1944. 

SHRUM ( 01 177 976) , Field ) Dismissal and confinement tor 
.Artillery Section, Headquarters 
VI Corps. · · 

) 
) 

20 years. 
Eastern Branch, United States 

) Disciplinary Barracks, 
) Greenhaven, New York. 

REVIEW by the BOARD OF REVIEW 

Holmgren, Si~son and Mackay, Judge Advocates. 

1. The record of trial in the case of the officer named above has been 
examined by the Board of Review.· 

2. Accused was tried upon the following Charges and Specificationss 

CHARGE I & Violation of the 8,Sth Article of War. 

Specif'icationa · In that 2nd Lt. Ernest A. Shrum, F.A. Hq, VI 
Corps, was, at Nisida, Italy, on or about 2.3 January 1944, 
found drunk while on duty. 

CHARGE II: Violation Of the 58th .Article Of War. 

Specification la In that 2nd Lt. ·Ernest A. Shrum, F.A. Hq, VI 
Corps, did, at Nisia.8., Italy, on or about 2.3 January 1944 de
sert the service of' the United Stat-es and did remain e.'bsent in 
desertion until1he was apprehenQ.ed in the vicinity of' Naples, 
Italy, on or about 30 January 1944. 
. , 

Specification 2 s In that 2nd Lt. Ernest A. Shrum, F.A., Hq VI 
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Corps, did, in the vicin~ty of Naples, Italy, on or about 
30 January 1944, desert the service of the United States, 
and did remain absent in desertion until he was apprehended 
in the vicinity of Avella, Italy, on or about 3 March 1944. 

He pleaded guilty to Charge I and its Specification and not guilty to Charge 
II· end 1 ts Specifications. He was found guilty of the Charges end S;peci
fications. The trial judge advocate stated in the presence of the court 
end accused that he had evidence of -one previous conviction but this evidence 
was not introduced. Accused was sentenced to dismissal, forfeiture of all · 
pay and allowances due or to become due, end confinement at hard labor for 
the term of his natural life. The reviewing authority approved the sentence, 
designated the 'Eastern Branch, United States Disciplinary Barracks, Greenheven, 
New York, as the place of confinement and forwarded the record of trial for 
action pursuant to Article of War 43. The confirming. authority, the 
Com:nanding General, North African Theater of Operations, confirmed the 
sentence, mitigated the confinement to 20 years, designated the Eastern: 
Branch, United States Disciplinary Barracks, Greenhaven, New York, as the 
place of confinement and forwarded the record of trial for action under 
Article of War 50i. · 

3. The evidence .shows that an.·23 January 1944, at Nisida, Italy, 

accused's battery was 'loading on board an I.Sr•. In the performance of 'his 

specific duties•, accused had gone to the 'water-proofing area~ before the 

remainder of the battery end, as assistant -1TQ.M', was helping load the ahii> 

and was making arrangements for the battery mess (R. 7 ,8). Accused had 

been 'drinking a bit• (R. 7) end his battery co~der gave 4im •a direct 

order to stay in his quarters• in the cabin of the vessel (R. 8). This 

officer testified that he would say accused 'had been drinking too much', 

~hat he was drunk (R. 9) •. He took accused to his cabin to 1make sure he 

got there• (R. 9,10). Accused was not •temporarily• off duty when found 

drunk, 1it was prior to su:pper end the mess should have been organized end 

cooking started' (R. 10). Lieut'enant Colonel J'ohn R. Culleton, Headquarters, 

VJ; Corps, another of accused's superior officers, testified that on 23 

J'anuery 1944, accused •came to my cabin end talked to me. At that time he 

was drunk" (R. 11). This witness testified that he told accused to go to 

his cabin E!Ild stay there end that he would see him the following morning (R. 

12). He further testified that he did not believe accused 


•we.a 	1n a very rational condition. I don't believe he 
could have thought out his actions from then on in. 
He was completely befuddled by liquor• (R. 12) • 

.Accused's battery COIIJnender testified that 

'Then we sailed end at that time I didn't see him and 
as he didn't come to diliner, we had the whole ship 
searched and he wasn• t there•••• (R. 8). 

Neither his battery command~ nor Colonel Culleton saw accused again·until 
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the day of the trial. Both these officers testified accused did not heve 
permission to absent himself from his organization •at any time during that 
period' (R. 9,11,12). 

On 30 January 1944, an officer of the Corps of 1li.litary Police, stationed 
with the rear echelon of the Fifth Army, observed accused with another 
officer getting into a stolen 1 jeep• and •took them to the Provost Marshall s 
Office at Bagnoli', Italy (R. 11+). There.accused, who was wearing an 
officer's uniform -end insignia, exhibited documents identifying himself and 
said he was stationed at Nisida with the VI Corps Headquarters. .Accused 
•wean' t charged with anything' and no official record was made at the 
Provost Marshal1 s office respecting his detention {R. J..4,15). He was re
leased and furnished a driver to take him back·to Nisida where accused 
stated he could be found any time (R. J..4,15). · On the following day the 
officer who had taken accused into custody tried without success to locate 
him at Nisida (R. J..4,16). 

On 3 March 1944, accused was ap}Jl'ebended in a farmhouse near Avella, 
Italy. Two· 1 troopers• and a private from the.Canadian Army and one private 
from the .American J.:rmy were with accused when he was apprehended (R. 17,18, · 
19). A witness testified that 'They had several beds set up and they had 
their belongings strewn out at the farmhouse• (R. 18). .Accused •appeared to 
be an enlisted man• but he gave his correct name and stated b,e was an 
officer when interrogated by an agent of the Criminal Investigation Division 
(R. 19,20). 

Accused elected to renain silent {R. 21). 

4. It thus appears from the evidence as well as accused's pleas of 
guilty that at the place and time alleged in Charge I and its Specification, 
accused was found drunk on duty. He was properly found guilty as here 
averred~ 

. It is also shown by uncontradicted evidence that at the place and 
tine alleged in Specification 1,. Charge II, accused absented himself without 
leave from his organization end that seven days later he was taken into 
custody by military police, near Naples, Italy. .Accused effected his release 
from this custody by representing that his station was at near-by Nisida and 
that he could be found there at any time. Instead of returning to that 
station,. he resumed his unauthorized absence, which continued until his 
apprehension 33 days later, near Avella, Italy (Specification 2. Charge II)• 
.Accused was found attired as en enlisted man and living in a farmhouse, 
where he was conso~ting with enlisted personnel. These end other circum
stances, together with the fact that accused'~ initial absence was concurrent 
in point of time with his having been found drunk on duty and had thereupon 
been ordered by his superior officer to repair to .and remain in his quarters 
on a landing ship, warranted the court's finding that the unauthorized 
absence set forth in each Specification was accompanied by an intent to 
remain permanently abs~41t from his comnand. The findings were_ justified. 
While it might be said -that the periods of' absence set forth by the two 
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Specifications constituted, in effect, but one contiDUOUB absence and 
hence one act of desertion, the sentence imposed would have been authorized 
upon the finding of guilty of any one of the Specifications. 

5. ruie the original sentence ot the court was that accused be 
'dishonorably discharged' the service, the court 'upon express stipulation 
by the accused and the defense counsel that there.was no objection•, 
reconvened about two hours after adjourmnent end amended the sentence to 
~rcn'ide tor the more appropriate sectence of dismissal. "The procedure was 
clearly proper (CM 166782; Dig. Op. 1JJJ, 1912-40, sec • .395 (Jl)). 

6. The charge sheet shows that accused is 23. years old. Accused 
stated that he enlisted in the 18th Field .Artillery 13 March 1939 and was 
commissioned Second IJ.eutenant 19 February 1943 (R. 23). · 

7. The court was legally con.sti tuted. No errors injuriously a:ffect
ins. the substantial rights of accused were colllllitted during the trial. The 
Board of ~view is of the opinion that the record of tr~al is legally 
sufficient to support the findings and sentence. 
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APO 534, U. S. Army, 
14 J1.llle·1944. 

Board ot Review 

·NATO 2376 

UNITED ST.ATES ) VI COJU'S 

v. 

Second Lieutenant :ER!li"F.Sr .A. 

) 
) 
) 
) 

Trial by G.c.!.:., convened· at 
APO 306, U. S. Army, 14 April 
1944. 

SHRUiv: ( 01 177 976) , Field ) Dismissal and confinement for 
Artillery Section, Headquarters 
VI Corps. 

)
l 

20 years. 
Eastern Branch, United States 

) Disciplinary Barracks, 
) Greenhaven, New York. 

HOLDING by the BO.ARD OF REVIEW 

Holmgren, Simpson and Mackay, Judge Advocates. 

The record of trial in the case of the officer named above has been 
axe.mined and is held by the Board of Review to be legally sufficient to 
support the sentence. 

~~IM 1udge Advocate, 

~""" , Judge J..dvocate. 

CA::&"zi::~ , 1udga Advocate, 

NA.TO 2'376 let Ind. 

Branch Office of The Judge .Advocate General, N.Jd'OUSJ., JJ:O 534, U. S. Army, 

14 June 1944. 


TO : cOzr.manding Gene:;-al ,qlA.TOUS.A, Jl'O 5.34, U. S • Arrr.y • 
/ ~i .•• ~ 

1. In the case'.' of Second Lieutenant Ernest A. Shrum (01 177 976), 
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NATO 2376, 1st Ind. 

14 June 1944 (Continu~d). 


Field J.rtillery Section, Headquarters VI Corps, attention is invited to 
the foregoine holding by the Board of Review that the record of trial is 
legally sufficient to support the sentence, which holding· is hereby 
approved. Under the provisions of J.rticle of War 50i, you now have authority 
to order execution of the sentence. 

2. After publication of the general court-martial order in the case, 
nine copies thereof should be forwarded to this office with the foregoing 
holding end this ,indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in this 
case, please place the file nwnber of the record in parenthesis at the 
end of the published order, as follows: 

HUBERr D. BJOVER 

Colonel, J •.A.G .D. 


Assistant Judge Advocate General 


(Sentence &111 mitigated ordered executed. GCW 39, NA.TO. 16 Jun 1944) 

,. 
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Branch Off'ice of The Judge .Advocate General 


with the 

North African Thenter of Operations 


.APO 534. u. s. Army. 
1.3 June 1944. 

Board of' Review 

U N I T E D S T· A T E S ) 
) . -

v. 

Private JOEN' J. MCRPHY 
(12 063 419), Sixth Port 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Naples, Italy, ·21 :March 1944. 
Dishonorable discharge and 
cOllf'inement tor.life. 

Headquarters Company, ) U. s. Penitentiary, Lewisburg,· 
Transportation Corps. ) Pennsylvania. 

REVIEW by the BO.AID OF RE.'VIEiV 

. Ho~en, Sim,Pson and Mackay, Judge Advocates.. 

l. The record of trial in the case of the soldier named above has . 
been exemined by the Board of Review. 

2. Accused was tried upon the follovri.ng Charge end Specification: 

CH/.RGEa Violation of the 92d .Article of War.· 

Specifi'cationa In that Private John J. lllrphy, Sixth Port 
Headquarters Co?lUJany, Transportation Corps, did, at Valle 
di Maddaloni, Italy, on or about 30 January, 1944, with 
malice aforethought• willtully• deliberately• feloniously• . 
unlawt'ully • and w1th :premeditation kill one Caterina 
Vigliotta, a human being by ldcld.J:lg her about the head 

·end body. · ' 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tion. Evidence of one previous conviction by special court-martial for 
larceny in violation of Article of' War 93, was introduced. He was sentenced 
to be hanc;ed by the neck until dead, all members of the court present con
curring.. The reviewing authority approved the sentence and forwarded the 
record of trial for action pursuant to .Article of Wer 48. The confirming 
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- authority, the Cormnanding General, North African Theater of Operations, 
con.firmed the sentence but cO?:mlted it to dishonoreble discharge, forfeiture 
of all :pay and allowances due or to become due end confinement at hard labor 
for the term of his natural life, designated the 'United States• Peniten
tiary, Lewisburg, Pennsylvania, as the place.of confinement and forwarded 
the record of trial for action under .Article of War 50i. 

3. The evidence shows that about 1000 hours on 30 January 1944, accused, 
who was then world.ng at a stone quarry neer Z.::Sddaloni, Italy, was 'observed-
following Caterina Vigliotta, a SL.all girl, ten or eleven years old, away 
from the quarry 'in the d~rection of the railway station• (R. 13,14,26,27). 
He returned to the quarry after an absence of about a half an hour (R. 27, 
29).. What hap,pened in the interim was told in a written statement accused. 
made on 2 February 1944 after being warned that 'under the 24th Article of 
War, he didn't have to n:ake a formal statement and that if he did, it might 
be used against him'. Accused was asked if he 'would wish to meke a state
ment,. and he seid he would' (Fl. 21). He stated: 

. 
'On Sunday morning, 30 Jan 44, I met a little girl. 

•I seen her once before: 

'She was walking alongside the road, near the qUBITy. 

'She walked down into the sunken lane. She followed me. 
· I offered her so;::e cendy. 

'She came neer me. When I offered her the candy sh~ said 
the Americans were no good. She started to holler & I 
hit her in the mouth. 

1She holl~red & I kept on kickinc her until she stopped 
~hollering. I left her layine; face down on the ground. 

'I went back to the Q.uarry. I took my truck to the village 
and ate in a restaurant. I finished and took my truck 
back to Naples. 

'When I returned Tuesday morning to the Qµarry I was 
arrested by the MP' s. When I was arrested I had on ths 
same :pents and shoes that I wore on the day I killed 
the girl. 

'I got excited when I saw the girl bleeding & I was 
afraid to let her go• (R. 22; Pros. Ex. 2). . 

A ten-year old Italian girl testified t~t she observed accused about 
1000 hours on 30 January 1944 ~t a point about 50 meters :trom where the -· 
~ifeless body of Caterina Vigliotta was subsequently found (u related ·below) 
and that he attracted her attention 1 becauae his jacket and. hits coat that, 
he had on seemed to have bloodstains.on them• (R. 24,25.,26). J. wanan.ao · · 
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(1).) 
worked at the stone quarry testified that when accused returned, she saw 
blood on his overcoat (R., 26). An .American soldier on duty at the quarry . 
at the time testified that another enlisted man asked accused •What's that 
on your face, Murphy? Did you have a bloody nose?• . and that accused then 
wiped his face w1 th a borrowed handkerchief. Witness also saw that ''l'he 
bottom part of his pants legs were wet--end muddy-looking, dark end dirty-· 
looking' and that accused appeared to haVe been running (R. 28 ,29). At'ter
wards at a restaurant where the soldiers had their noon. meal, one of them 
testified that he noticed when accused 'went to wash, and, after tald.Jlg 
his glove off, the hand had a look like .a dirty red look, it looked like 
it was covered up with dirt almost over the hand, but it was too dark for 
nru.d' (R. 30). Two days aftenards when he was arrested, accused bad stains 
oh the cuffs of his trousers which had the appearance of blood. The 
trouser 1 cuffs• were inside accused' s shoes end his socks .were rolled up 
over the •cuffs' (R~ 12,13). 

Late in the day of 30 January 1944 the body of Caterina Vigliotta was 
found in a ravine a quarter to a half a mile away from the quarry (R. 13,14, 
17,25). hi. Italian physician exar.iined the child's body the following day 
(R. 16,17). "lie testified he found 

'injuries in the back of her head. There wa1;1 a cut. 
There was one finger that was practically smashed•••• 
(R. 17), 

and that there was a •very slight hole' in the back of her head which he 
'would estimate• was caused by a weapon of some kind (R. 17). This hole 
was the 'size of a sewing needlen and in the opinion·of the docto~, extended 
entirely through the bone structure ( R. 19). There was no physical evidence 
of any attempt to 'violate this girl sexually' (R. 18). The physician 
testified that the girl •was in a struggle and that was the cause of death' 
(R. 17,18). 	 . 

Accused testified that on 30 January 1944. he secured permission to 
leave ?.!a.ddaloni quarry where he Worked and after he 'went to the bathroom" 
he decided to teke a 'little walk• (R. 31). He went toward a ravine 
between the railroad tracks and the road, and 

•i7b.en 	I got into the revine, this little girl in back 
of me**ll'She called me. She asked me if I had any 
candy. She said 'caramella' , in Italian. So, I put 
Tf!Y hand in U!Y pocket, end offered her sor:i.e. She came 
running down to me. When I gave it to her, she hesitated. 
She didn't teke it from me. She started saying, 'Arericans 
no buono' ·• I asked her why. Then she started pointing 
around the sections that were bombed. Then I got mad~ 
and I hit her with U!Y hand•••In the mouth• (R. 31,32). 

Re testified further that when he struck her, she began to bleed and 

'I wanted to leave her alone, and I heard some kind of a 
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voice that told me to keep on hitting her. I started 
kicld.ng her• (R. 32). 

He testified he did not stop striking her because he could not, that 

•This 	voice was telling me to keep on going. After she 
just laid there, I just stood there looking at he:, as 
if I didn't do it, as it I just passed by and seen her 
laying there. I stood there a while·, looking at her as 
i:f' I never did al'lythi.ng like that in "III'J life. Then, I 
went back to the quarry. The people looked at me kind 
of strange, as if I had been drinking. .ill the American 
boys said that I had blood on ·rey :f'ace. He asked me 
'Did I have a ble>Sdy nose?' I said, 'No' •. Then I asked 
tor a handkerchief to wipe it off. After that, I just 
went on with my work• (R. 32). 

He described the voice as •like 8118els on one ·side and devils on the other. 

This voice kept on saying keep on going' • During the time he was beins 

examined at the hospital, he did not tell 11ajor Erickson about the voices 

he heard; he m:iant to tell him but ·•just coulan' t recall it•. He had 

heard these voices 1 qu1te a few tittles' before•.Accused never had any 

intention o:f' 'bothering'' the child sexually (R. 32,34).. . 


4. When accused was arraie;ned, defense counsel announced that the 
•accused, at this time, pleads not guilty by reason of insanity at the time 
ot the commission of the alleged offense• (R. 5). The prosecution stated 
to the court that •this particular case has been referred to a board of · 
medical officers end they have observed the accused, and at this time, the 
chairman of that board is present, and with the approval of the court, the 
prosecution will call as its first witness a medical officer who has con
ducted an enmination as to the nental condition of the accused' (R. 6). 
Thereupon, liljor Clifford O. Erickson, Medical Corps, Chief of Neuropsy
chiatric Section, ,36th General Hospital, stipulated to be a qualified . 
expert (R. 6,9,10), testified for the pro'secution that accused had been a 
patient in the Psychiatric Section of the 36th General Hospital from 2 
February 1944 until 8 March 1944 and that in the opinion of this officer, 
accused •at the present time• is sane and that •he was probably sane• at 
the time .ot the commission ot the offense. charged although he might have 

.- been 'under the control of his emotions to a large extent rather than his 
" judgment•• '?)iis officer also testified that. at the time of the commission 

ot the ortense, he was of the opinion accused •was capable of distinguish
. ill8 rigb.°t',trom 'll'l'Ollg1 end 1 in general• YI.as capable •or intelligently 
. oanducUng and cooperating.with his counsel in his defense•. Major Erickson 
teattt1~d.turther that he 'could not be-one hundred per cent certain• that 

··· acCliaed was able to· distin8Uish between right and llI'ong at the time of the 
homic1d.•. 'bd it_ was his opinion that accused 'probably could' (R. 6,7). He 

· teaUt1et.· that, 'The. only ·finding of significance on the physical exemina
. t1Clii na :the eliape ot the patient's head• -which would indicate that he 
; F,Ob&blJ'. had. :wh&t w call hydroce11halus. or in lay terms, had water on the 
~ d t.~·time he was· born which influenced the shape of his head' (R. 7).
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A test •showed there was some decrease in the size of the brain, probably 
due to· old pressure :f'rom hydrocephalus•. A psychiatric examination •gave 
him an intelligence quotient of 89, or a Mental .Age of 13.3 years, which 
would tall in the low normal, or border-line group• (R. 8). 

. 	 . 
_Major Erickson also testified that from 

•questioning 	the patient and conversation with him and 
observing his behavior during this period of time, I 
felt his judgment was somewhat defective, but not so 
marked as to constitute insanity•••! felt that he 
suffered from constitutional psychopathic state, as a 
primary' diagnosis, associated with borderline intelli 
gence, and.an old hydrocephalus, mild• (R. 8). 

He testified also· that •1 believe that likely there could.be occasions• on 
Vihich accused could not .control his actions (R. 8) •.• 

A written report or: the psychiatric examination of accused made by 
tlajor Erickson was introduced in evidence (R. 9; Pros. Ex. 1). In addition 
to matters cumulative to the officer's testimony, the report includes his 
statement that· "there is no delusional thought content present• and an 
expression of opinion that accused was suffering froo a defect of reason 
resulting from a disorder of the mind {constitutional psychopathic state-
emotional instability and inadequate personality) at the time of the alleged 
offense but that this •defect did not prevent him from lmowing the nature 
and quality of the act he was doing• nor did it •prevent him from knowing 
the consequences of such an act• and f'urther that his mental state was not 
such that he was unable to refrain from. the act {Pros. Ex. l) • 

The defense did not at this stage of the proceedings offer any evidence 
in support of its plea of •not guilty by reason of insanity4'. At the con
clusion of the evidence elicited from !1:Sjor Erickson, the court 'denied' 
the J;>lea ( R. 10). · 

5. The uncontroverted evidence shows that at the place and time 
alleged, accused killed Caterina Vigliotta, the person named in the Specifi 
cation, by kicking her about the head and body. In his pretrial statement, 
he admitted having made the fatal assault and while there were no eye
witnesses other than accused, the discovery of the lifeless body or the 
girl where accused stated he bad assailed her, his bloodstained appearance 
after the ho:micide and proof of his J;>resence about the time end near the 
place where the killing occurred, sufficiently corroborate the confession 
which his voluntary statement contained. The physician who exsmined the 
body of the victim did not categorically testify that death was caused by 
the assaults, but testified that it was caused by a •struggle•. This 
testimony, together with the circumstances in proof,.sui'ficiently establishes 
that death was in tact caused by the blows struck by accused. The court 
was warranted in concluding that the killing was unprovoked and done without 
legal justification or excuse. Malice aforethought was properly inferable 
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from the deliberate, vicious and wanton attack accused made upon his 

helpless victim. He was properly found guilty as charged (lieh!, 1928, par. 

149a; NATO 218, Kendrick). · , 


6. The issue raised by accused's initial plea of not guilty by reason 
Of 1 insanity at the time of the commission Of the offense• WELS :f"ully met 
by the testimony: adduced by the prosecution that accused was sene and could_ 
distinguish between right aDd. wrong and had the mental power to adhere to 
the right when be committed the offense. This was supplemented by the 
aaIIiission in evidence of tbe official report of the,psychiatrist, made at 
the conclusion of an extended observation of accused, which stated that 
while accused at the time of the commission of the offense was aufferill8 
tram a disorder of the mind resulting from a defect in re~son (constitutional 
psychopathic state, emotional instability), such defect did not prevent him 
from knowing the nature, quality and consequences of his act in fatally 
assaulting his victim nor materially affect his ability to retrain from the 
act. The psychiatrist found no evidence of deluslons as sugg~sted by the 
testimony ot accused. Upon all the eviaence the court was justified in 
concluding that accused was so tar free from mental defect~ disease~ or 
derangement as to be able, concerning the particular act charged, both to 
distinguish right from wrong and to adhere to the right. That the court 
reached such a conclusion appears from the findings of guilty (Bull. JAG, 
December 1942, sec. 395 (44a)). · 

7. Defense counsel objected to the introduction of accused's pretrial 

statezoont because it was not 'freely end voluntarily made' (R. 21,22). The 

evidence shows that on 2 February 1944 accused was questioned in the •11.P. 

jail house•· at Maddaloni end then denied he knew why he was· arrested. He 

was taken by the officer who interrogated him to the place where the body 

of the girl was found and esked 1 about the blood on his pent~ and shoes, 

which he failed to explain' (R. 20,21). This officer testified that he 


'asked him if he had ever done anything like this before. 
lie said, 'No, I have not.• Then he told me exactly what 
happened'. (R. 21). 

Up to that time accused's •rights under.the 24th Article of War' had not 
. been explained to him. But the officer testified that · 

'Then I told him that under the 24th Article ·of War, h~ 
didn't.have to ~e a formal statement and that if he 
did,. it might be used against him. I asked if he would 
wish to make a statement, and he said he would. I took 
out a pad and pen end took dov.n this statement• (R. 21). 

This officer also testified that he told accused 'he di~'t have to say 

anyt~. It he did say somethirig, it might be used against him' (R. 20). 

Accused s written statement included the language •I.make this statement of 

ll\Y' own tree will~ (Pros. Ex. 2). . 

CONFiQENT!'4L 270205 



CONFIDENTI~-
(75) 


The warnings thus given accused were both timely and adequate. He 
could not have been misled nor does it appear that any advantage was taken 
ot him in connection with the obtaining of the statement. It. was properly 
received in evidence as having been voluntarily made. 

8. The charge sheet .shows that accused is about 22 years old. He 
enlisted in the Arrr:r:f 21 Apri! 1942, end had no prior eervice. 

9. The court was legally constituted. No errors injuriously attect
ing the substantial rights ot accused were camnitted durillg the trial. The 
Board ot Review is ot the opinion that the record ot trial is legally 
sufficient to support the tindings end sentence. A sentence to death or 
impriscmment tor lite is mandatory upon a court-martial upon conviction ot 
murder under Article of War 92. Confinement in a penitentiary is authorized 
by &-ticle of War 42 tor the offense of Ill.ll'der, recognized as en offense ot 
a civil nature end so punishable by penitentiary continement tor imr~ than 
one yePr by Section 454, Title 18, United States Code. 
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Branch Office or The J'udge Advocate General 

with the 


North African Theater ot Operations 


.APO 534, u. s. Army, 
13 J'tme 1944. 

Board or Review 

UNITED STATES 	 ) ~ULAR BJ.SE SECTION • 
) 

v. 	 Trial by G.C.M., convened at ~ Naples, Italy, 21 March 1944. 
Private J'OHN J'. ]JIJEpRY ) Dishonorable discharge end 
(12 o63 419), Sixth Port ) confinement for life. 
Headquarters Company, ) U. s. Penitentiary, Lewisburg, 
Transportation Cori)s. ) Pennsylvania. 

HOIDING by the BO.ARD OF REvn:w 

Holmgren, Simpson and Mackay, J'udge Advocates. 

-·------------·---
The record of trial in the case or the soldier named above has been 


examined and is held by· the Board or Review to be legally sufficient to 

support the sentence•. 


J'udge- Advocate. 

J'udge Advocate. 

J'udge Advocate. 

Nld'O 2m 1st Ind. . 

Branch Office or- The J'udge .Advocate General, NA.TOU&, APO 534, u. s. J.rrrq, 

l.3 J'une 1944. 

TO: Comzsnding General, NA.TOUSA, 	 .APO 534, ~· s. J.rmy. 

l. In the cue Of Private J'ohn J'. J.ttrPhy (12 063 419), Sixth Port 
Headquarter• Company, Transportatiai. · Corps, attention is invited to the 
foregoing holdill8 by the Board of Beviey that the record of trial is 
legall7 autticient to sup~ the sentence, which hol_ding is hereb;y appro'Yed. 
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NATO 23'n, lst Ind. 
13 J'une 1944 (Continued). 

Under the provisions of .Article of War 50}, you now have authority to arder 
execution of the sentence. 

2. After publication of the general court-martiel order in the case, 
nine copies thereof should be forwarded to this office nth the foregoing 
holding and this indorsement. '!far convenience ot reference and to facili 
tate attaching copies ot the published order to the record in this case, 
please place the tile number of the record in parenthesis at the end of the 
published order, .as follon 1 

(NATO 23'n) • 

HUBERT D. ·HOOVER 

Colonel, J'.A.G.D • 


.Assistant J"udge Advocate General 


(Sentence a1 comm.uted ordered executed. . Gell> 36, NA.TO, lS .Jun 1944) 





-------------------

('19) 
Branch Office ot The Judge Advocate General 

with the 
North.Af'rican Theater of OJ>erations 

.I.PO 534, u. s. Army, 
22 June 1944· 

Board of Review 

NATO 2435 

UNITED STATES ) PENINstlUR .BASE SEOI'IQN 
) 

v. ) Trial by G.C.M., convened at 

.Privates WILLJJID PEARSON 
(36 399 290) end JOHN T. 
.ARNOID (14 122 209), both 
or 3321et ~artermaster Truck 
Company, 37th ~uartermaster 

) 
) 
) 
) 
) 
) 

Na,plea, Italy, l8 April 1944. · 
Pearsona Disap;proved • 
Arnold 1 Dishonorable discharge 
end confinement for ten years. 
Federal Reformatory, Chillicothe,
Ohio·. . 

Battalion, Nobile. ) 

REVU:W by the BOARD OF REVIEW 

Ho~en, Simpson and.1eckay, Judge Advocates. 

l. The record of trial in the case of the soldiers named above has 
been examined by the Board of Review. 

2. Accused were tried upon·~the following Charges and Specifications: 

CHARGE Ia Violation of the 94th .Article of War. 

Specifications In that Private John T. Arnold, then Technician. 
Fifth Grade, Thirty.Three Twenty First ~uartermaster Truck 
Company, Thirty Seventh 'iuartermaster Battalion, trobile, 
and Private Willard (NMI) Pearson, Thirty Three Twenty 
First Q.uartenna.ster Truck Company, Thirty Seventh Q.uarter
master Battalion, tbbile, acting jointly,· and in pursuance 
of.a CO!ll!IPn intent, did, at Naples, Italy, on or about 
8 February 1944, feloniously take, steal and carry away, 
twenty thousand pounds of flour and sugar, value about 
eight thousand dollars ($8,000.00), the property of United 
States Governtoent, intended for the military servic~ thereof. 

CHARGE Ila Violation of the 96th Article of War. 

270058 

http:8,000.00


{80) 	 .r~~· \f ~!I f'-f: ~ r-,·. ,. A·· l·· 
......... - . , .,. v -· ~ 


Specifications In that Private J"ohn T. Arnold, then Technician· 
Fifth Grade, Thirty Three Twenty First ~uartenJaSter Truck 
Canpeny, Thirty Seventh Q.uartermaster Battalicin, l.iobile, 
end Private Willa.rd (NMI) Pearson, Thirty Three Twenty 

. 	First Qµarterrnaster Truck Company, Thirty Seventh Quarter
master Battalion, AJ:>bile, acting jointly~ and in pursuance 
of a common intent, did, at Naples, Italy, on or about 
8 Febru.e,ry 19441 willfully attempt to sell twenty ·thousand 
pqunds of flour and sugar of the value of at>out eight ; 
thousand dollars ($8,000.00), the property of the United 
States Government, intended for the military service 
thereof. 

Acctised pleaded not guilty to the Charges and Specifications. .Accused 
Arnold was found guilty of the Charges and guilty of the Specifications 
except, in each case, •for inserting the word 'approximatelyf ir'll'lediately 
prece~i.Dg •twenty thousand pounds' , and except the words and figures 'eight 
thousand_ dollars ( $8, 000. 00) 1 , substituting therefor~ the words! '-eight · 
hundred dollets ($800.00)1 •, of the excepted words and figures not guilty, 
of the substituted words and figures; guilty. Accused Pearson was found 
guilty of Charge I and its Specification, with exceptions arid substitutions 
as above, and not guilty of Charge II and its Specification. No evidence 
cf previous convictions was introduced as to .I.mold. Evidence of one 
previous conviction was introduced as to Pearson. Each was sentenced to 
dishonorable discharge, forfeiture· of all pay and allowances due or to 
becon:e due end· confinement at hard labor, Arnold for ten years and Pearson 
for five years. The reviewing authority disapproved the findings of guilty 
end the sentence and directed a rehearing in the case of Pearson, approved 
the sentence as to .Arnold, designated the Federal Reformatory, Chillicothe, 
Ohio, as the-place of confinement in his case end :f'orwerded the record of 
trial :for action under Article of War .50t• 

. 3. ~ evidence shows that on 8 February 1944 accused _!irnold was on 

du!Y at __ th.a :port ct.J~a13l_~~ ..... It-~:i. asa ~k dl_:iver •on __the i;>:i~~s1lfrt• 

(R. 20,26; Pros. Ex. l). His truck was assigned the 'port number• 016 

· (R. 19,20). About 2215 hours that evening accused's truck end .. trai,ler were 
found parked about half a mile from Punta del Gatta o~wthis A Port ROe.d'. 
This location was also described as being.in the town ot Torre .Annunziata 
about 16 miles al~g tJ.+e shore out of liaples (R. lO ,17). A noneo!II!lissioned 
officer, who ha.d just previously observed black msrket activities. in the 
neighborhood, about a halt mile away, found the parked truck end saw a man, 
whom he identified at the trial e.s .Arnold, sitting in the driver's seat. 
Witness asked accused if there was any trouble and the latter replied he was 
'out of gas'. It had been reining for half an hour and the ground under ' 
the truck was dry. The nonc~sioned officer looked in the gu.olinLlank 
mid it was tull (R. 10,11,14). He testified that accused then said 

·--·-~· 

'he had something wrong with tne motor and I asked him 
to start· 1t up, and 1 t ran ox. I asked what he had on 
his load, and he said a 'I have nothing ·now but we were 
heul.ing 8IlllllUilition thise.tternoon.• So, I said we'll 
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look in the trailer and it was a full loed 9f flour and 
sucer, a mixed load. · I then went b·~-end asked ·:who he 
was end he said. he was Robert James. I looked at his 
dispatch and the 'II registration combination to the 
engine and on the tractor, and I asked him if the 
dispatch was made out in J..rnold1 s name. Then I asked 
him his name. He, said his name was Robert James.• 

This witness testified further that ac.~~sed Pearson.the~peared and 

identified himself' by his correct name; that the.n ... , 


•our Captain ordered these men to get in their·truck and 
drive to the 574th Ration Dun:p after questioning both 
men. We asked where they were from and they said hauling 
out or Torre .Annunziata to the 574th Ration Dw:rp. They 
said they were both stationed in Aversa, and were told 
then to proceed to·the 574th Ration D.unp1 (R. 11). 

This 'ratiOll dump, the witness believed, was located in Naples (R. 15). · He 
also testified that accused's vehicle had ~artermaater markings OJ;L it, was a 
United States Government vehicle and he believed it was •ten ton• (R. 11,12) •. 
Further, tJ:iat the truck .was "Entirely loaded with flour end sugar• end 
there was •a full load on the trailer• which 'was loaded completely in the 

.front end sloped to the taiLgate• (R. 12,16). He testified he knew 'better 
than: one htmdred. (100) se.c~• were on the vehicle (R. 16). The witness ·_ 
further testified thal; ·trui~~ ·sacks 'had a quartermaster- stamp• and contained 
•u.s •. government sugar and f'l~uz:· (R. 12 ,l}). - -- 

It was the duty Of Private Joseph P. Sweatoz, 6623d_Regulating 

COl:lpany (Provisional), to dispatch •to the right d~s• cargoes unloaded 

from ShiJ>s lying at 1 berths 12 and 149 in the port of Naples (R. 21). 

Sweatoz identified a ·ticket dated 8 February 1944, signed by himselt, 

disI>atching truck number •oi6• loaded with 20,000 J>Ounds of .nour end sugar 

fran the J>Ort to the 574th Ration Dump (R. 21,22,24; Pros. Ex. 2). Sweatoz 

testified the flour and sugar was in paper sacks, some containing 50 pounds, 

others 100 end he was not ·sure how much of the load was flour end how much 

sugar ( R~ 24). After me.king out the dispatch ticket, he delivered it to 

the driver of ·the ·truck who made no objection to the remsrka on the 

~ic~t (R. 24,25)._ 


The prosecution requested the court to take judicial notice or the 
I ' .Pl'ice of flour and sugar as listed by the Q;uartenmster, Headquarters 

Peninsular Base Section, :..herein flour ai:td sugar is listed at four cents· 

J>er pound• (R. 25). 


Arter 'he was told he did not have to make a stateDent unless he wanted 
to en.d ·that everything he said would be used against him if' there would be a 
trial', e.c~used .Arnold on 23 February 1944.made a ..J>.t~tement (R. 6,7,8) which 
we.a introduced in evidence (R. 9; Pros. Ex. 1). ·It statest . 

'On or about 9 February 1~44, I was working in .the Port 
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as a truck driver on the night shift. Willa.rd Pearson, 
of the J7th Q,M, was working days but he had s.tayed on 
that night end had ~ssed two trucks which had returned 
to the com_peny area. 

•Outside Gate #3 around 6 p.m. ~ I m~t e. civpien ·.who 
. asked me if I would deliver him a load Of flour. I 
said, 'Yes, 1 and he pror.'lise_d·me _$4,000.00. I was 
supposed to meet him on- the road. just this side of 
Torre del Greco, and he would tell me where to go. 

,•I went alone to :Berth 12 and got a load of flour and 
sugar. I was driving a 10-ton truck, marked 016. 

•On 	the docks I met Pearson and· he asked me where I was· 
going with the load. I told him.· He esked t6 come . 
along, and I said if he'd help me, 11 aspli'I; .with him 
half and half'.· 

•We 	went out to 'l'oITe.del Greco, but we didn't see any· 
sign of the civilian. Pearson asked Irie_ .to stop so he 
could take a crap. So I stopped. I stayed there.about 
twenty minutes~ · 	 ~--·-

1 Two Officers and. three soldiers then came up and asked 
what I was doing. I said I waa·out of gas. ·But they 
checked. end found the tank full. Then I told them I had 
motor trouble, end they started the motor without any 
trouble. 'l'hey checked my load Of flour end sugar and my 
dispatch ticket. Then they.told me to take my load.out 
to Duni> 574. as written on the ticket. Pearson got in. 
and we headed back for the Port. I got another dispatch 
ticket, because the first ticket showed my timE} of departure 
as ot 7100 or 7•30 p.m.· I tore.up the first ticke~. 

'From there we went to Dump 574, where we delivered th& 
sugar and flour. I gave the dispatch ticket to an Italian 
civilian at the gate. 

'Pearsc>n stayed on all night in the Port and slept in my 
-truck. I slept in the drivers' ·shack. I never'received 
any of the $4,000.oo• (Pros. Ex. 1) • 

.Accuaed Ji.mold. elected to remain silent (R. 26) • 
. .... 	 .,~ 

The.evidence directly touching on the complicity Of accused Pearson 
in the offenses alleged is not set out in view of his acquittal ot Charge · 
II and its Specification and the disapproval of findings of guilty of 
Charge I and its S;pecitication in his case. · 

4. It thus &lJpesrs trom uncontradicted. evidence that at the place 
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end time alleged in the Specifications of Charges I and II, accused Arnold 
did feloniously teke, steal, carry away and attempt to sell approximetely 
20,000 pounds ·or flour end sugar of the value of $800.00-1 property of the 
United States, intended for its military service, as found by the court. 

By his pretrial statement accused in effect confessed guilt of t~e 
offenses charged. It was fully corroborated. Instead of trensportiDg 
the flour and sugar from the pier to the retion d~p. which it was his duty 
to do, accused deviated from his proper course and drove the truck with the 
subsistence stores thereon to a place some J6 niles away where, when 
apprehended, as may be inferred, he was evraithi.i the 'arrival of the civilian 
who had agreed to pay him $4,000.00 for the load. He made false statements 
as to his identity and the reason for his being there. The offense ot 
larceny was cot:iplete upon the initial act of asportation accompanied by the 
fraudulent intent permanently to deprive the government of the property. 
This offense was separate and distinct from that of the atten:pted sale, as 
charged. 'An agreement to sell had been me.de. By going. to the appointed 
place with the design of effecting a delivery and sele of the property to 
a prospective purchaser accused •c~mnitted m1 overt act which if .not inter
rupted by circumstances independent of the doer's will would have resulted 
in the commission of the offense, as alleged". All the facts and circum
stances clearly indicate that accused when apprehended had taken all steps 
necessary to complete his part of the nefarious agreement and had thus 
:iooved directly toward the comniasion of the offense of selling the specified 
property. There are also circumstances from which it could be inferred 
that the consummation of the sale was en apparent possibility. · .A.ccuse-d was 
properly found guilty as charged (MC11, 1928, pars. 149g,150i,152c). 

5. Accused .Arnold was charged with both the larceny and attempted 
sale of the same government property. There is no unreasonable JW.ltiplica
tion of charges and accused may be punished for both offenses (Bull. JJJJ., . 
January 1944. sec. 452 (8)). · 

6. The charge sheet shows that accused Arnold is 22 years old. Be 
was inducted into the A:rmy 24 June 1942 an~ had no prior service. 

7. The court was legally constituted. No errors injuriously· affecting 
the substantial rights of accused were comnitted during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and sentence as to accused Arnold. 
Penitentiary confinement is authorized for the offense of larceny here 
involved, recognized as an offense of a civil nature end so punishable by 
penitentiary confinement for more than one year by Section 87, Title ~8, 
United States Code. 

~ · 1udg• Advocate. 

:::::~ :-: Judge Advocate. 

. c-~&lff~ . Judge .Advocate. 
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General 

with the 
North .African Theater of Operations 

.APO 534, u. s. Army,
26 June 1944. 

\ 

Board of Review 

HA.TO 2443 

U N I T E D S T A T .E S · 	 ) ISLiiliD BJ.SE SECTION 

) 


v. 	 ) Trial by G.C.!J., convened at 
) Palermo, Sicily, 24 1anuary 

Private KESSON VI. S:D.'l:O!~ · ) 1944. . 

(34 250 426), Company A, 246th ) Dishonorable dischers+ and 

Q.uarte:rnaster Service Battalion. ) ' confinement for life. · 


) U. S. Penitentiary~ Atlenta; 
) Georeia. 

REVm1 by the BO.ARD OF REVIEW 

Holr:igren, Simp.son and l.!ackay, ·Judge Advocates• 

1. The ·record of trial in the case of the soldier named above has 

been examined by the Board of Review. 


2. Accused was tried upon the following Charge and.Specification: 

· CHARGE 1 Violation of the 92d Article of War• 

Specification: In that Private Kesson W. Sin:mxms, Company 1 J.1 , 

246th Q.uartermaster Service Battalion, did, at Paler.mo, 
Sicily, on or about November 2, 1943. with malice afore
thought, willfully, P,eliberately, feloniously, unlawfully, 
and with premeditation kill one l':J.eria Carollo, a human 
being, by sh'ooting her with a service rifle. 

He pleaded not guilty to and was found guilty of the Charge and Specifica
_tion. No evidence of previous convictions was introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay end allowances due ar to 
becoma due and confinement at hard labor for the term of his ·natural life,. 
three-fourths of the metJ.bers of the court present concurring. The review
ing. authority approved only so much of.the sentence as provides for.dis
honorable discharge end confinement at ha.rd labor for the term of :the . 
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naturE.l life of 
Georgia, as the place of confiner::.E;nt Ellld forwarded the 

action under i.rticle of Yiar 50t. 


3. The evidence shov1s th.ut on 2 Novei:iber 1943, Company "'~• 246th ~arter
master Service Battalion, of which accused was a oe~ber, was stationed at 
La Favorito Park, Palermo, Sicily, and thct the decec.se6., :.aria Carollo,· 
lived vii th her sister in a house located sor:1e 100 feet fro;n the eLstern 
boundary of the battalion area. Parallel to and so:oe 80 feet east of the 
area boundary was a toot path which after passint; the home of deceased 
curved westward bisecting the bounaary. (Ex. 7; R. 9,25,Z?,35-37,63) .At 
1515 hours accused, ar:-:ed with a Springfield service rifle (R. 60), was 
posted as a sentinel on post nw;;ber 10, e:1:ten<3.int.; along the above path,· 
with oruers to prevent soldiers fror.1 leevinc anQ civilians from entering the 
battalion area (R. :5,9,10,36,58-60). Civilians were prohibited fron enter
ing the battalion area but were not prohibited from crossing the path into 
th~ plot between the area boundary and the path (R. 27). ~bout 1830 hours 
a shot was heard in the vicinity of post number 10 and inmedietely there
after a wo!:".an scree.ruinc;. Within a te..-1 r-J.nutes the corporal of the guard 
u.d several officers from accused's company appeared and found accused on 

his post wd I.L!ria Cc:.rollo lyiUG on the kitchen floor o::'. her home, with a 

•tig c;ashirl£ \.·ound" in her lower abdoren, groaning with i>ain. (R. 6,8,11-lJ, 
21,23,25,46)" She was t£.ken to a civilfon hospital (R. 23,46) where iJ.JrJB
diately following an.operation she died at 2230 hours (R. 50,53,55,56). 

1:8.ria's sister, en eyenitness to the hocicide, testified thet·on the 
afternoon in que::i-~ion she and 1'.aria returned ta their home about 1700 hcurs, 
ate soue bread, then went out into tl..e yard and were picldng grc.ss r.hen she 
saw a..~ .bmerican colored soldier, whoo she identified as accused, approaching 
(R. 39,40,44). She testified the solaier called her 'Senorita• and she 

replied "Ho, its signorina• and accu.sed then sud 11Fickie, Fickie' (R. 40). 

She walked tow~d where :.:c.ria was picking gress end bei;o.n picking grass. 

whereupon accused addressed hii;.self to Il.aria and ukept seying •Si01orina', 

and asking l.&ia 'Fickie, Fickie' .• ( R. 41) • She rdded t:£ t she was near 

the path and called to her sister to come away from accused anc come over 

to where she was when: 


1I1!aria started to walk toward me when I heard tile shot and 
· aav1 her fall. I kept tellinc ~ia to get away froo. the 
soldier; and, while I was telling l.:aria to get awa;;,· from _ 
him end corae up where I was stariding, I heerd the shot end 
saw 1~ia fall" (R. 42). 

She testified :rui:ther that et the time 1'k:.ria was shot she was pickin;; t;rass 
just a few feet off. the path, in the unrestricted area between the path and 
:he battal~on erea boundei.ry, and accuse2. .was about tvro paces from her (R. 42). 
•~hen she first saw accvsed he hc.d his rifle slung on his shoulder and. nhen 

he shot l.£ria, te hacl it.in his hwids "at an aiming pQ.sition" (R. 42,43). 

She testified she ran to ~::Orie after she was shot a:r1d accused placed his . 

_forefinger 	to his lips and pointed his rifle at her •to keep me quiet" (R.
44) • She then dragged r.:C;ria into their home (R. 44). On cross-ex8ll.inution 
the sistel_' said she did not know whut the word 1F.alt• meant, that there were 
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no other soldiers around. when the shot w&s fired end a little before tlu:t 

she and !.'.aria h.1..:d talked "a little bit" with another colored soldier near 

there ( R. 44,45 ) • 


One of the surgeons who attended lmia testified he first saw her in 
the operating room; that she was in a critical condition. having been wounded 
by gunshot which entered her back and csne out her abdomen, the wound in 
front being much larger than the wound in the back; that her intestines 
were 1 hanf;ing out• but that she was conscious and spoke clearly and was 
'worrying about dying• and said 'I run dying• (R. 49,50). Over objection by 
defense this witness was per~dtted to testify that while Lb.Tia was on the 
operating table he asked how she received her injury and she replied: 

1 •*1tthat while she was picking grass near the La Favorito 
an .American negro soldier came up to her and asked if she 
wanted to ene;age in a loving match and she refused. He 
took. his gun from his shoulder and shot her• (R • .54). 

Another surgeon, who operated on Maria, described her condi tiqn at the time 

as •very critical' (R. 55). 


A medical officer who observed Maria on the kitchen floor of her home 

testified she had a 11 bis gashing wound' and that her intestines were hanging 

out·. He testified a projectile had. entered the stooll of her back, in the 

region of the base of her spine, and had come out throuc;h the lower abdomen. 

(R, 46) . ' · 

The guard on-post number 11, which adjoined accused's post, testified 

that just before dark he observed two girls picking grass near his post and 

stepped. in front of one of them and by ,motioning indicated she could not 


. enter the battalio:u area whereupon she turned back and continued picking 
grass. Subsequently they both left in the direction of post number 10 snd 
he salt them picking grass along the path on accused'~ post. (R. 16,17,19, 
20,80,82) He testified.that at the time they le~ his post one could see a 
person nine or ten paces away (R. 20). About five minutes later, 'just a 
short while' after the girls left the v).cinity of his post this witness · 
heard a shot from the direction of accused's post end called the corporal of 
the guard (R. 13·116,20,82). Preceding the shot this witness did ·not bear 
Mcused eill the corporal of the guard or call · anybody or challenge anybody 
nor did he hear enythi.Jlg unusual (R. 16,17,81). 

The corporal of the gu.e.rd testified he We.a about 200 yr.rds from 
accused's.post at ~830 hours when he heard a shot end a woman scream and 
went immediately to the scene where accused halted him at about 12 iiaces. end 
Yitness advanced to about six paces when accused recognized him (R. 5,6,8,59). 
Accused was on his post; about 20 feet from :Maria' a home and about 30 yards 
trom th& battalion area. -Upon beil:lg asked who fired the shot. accused 
replied he had, that •a lacy was going into 'C' company area•' that he 
halted her three times· and that he 'shot at the ground' and did not know 
he had hit her (R.·8,9,59)~ Witnesa said it was dark and accused. could not 
see him clearly (R~ 11). . . • 
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.Another soldier testified he heard a E.hot and a woman screEJn and went 

ii:u::iediately to the scene where he heard an officer ask accused if he could 

•tell 	it was a woroon, and he said he could. He asked how 
far away he was, and he said about four or five feet away 
and that he ardered her.to halt'. (R. 11,12) 

The executive officer of accused's CO!t\PBnY testified he arrived on 
the scene a few minutes after the shot was fired and accused pointed out 
the. spot where }Zaria was when she was shot and that the place indicated was 
about 25 feet outside the battaiion area. He testified accused told him he 
wa-S a'bOu.t seven feet from !Jaria when he fired. (R. 25-27) This witness 
made a-special effort to notice the light candition'beceuse he 'knew it 
would be an importsnt factor in the case• and that when he arrived "the moon 
was up and it was clear.· You could distino"'Uish a man or woman at a distance 
of fifty yards'. (R. 27 ,34) He testified further that the direction in 
which Maria was walking when. she was shot, as indicated to him by accused, 
was not in the direction of the battalion area but would be going away from 
the battalion 'e:rea. He also noticed some fresh grass lying on the pathway 
and some more in Maria's. hand when he saw her on the kitchen floor of her 
ho~e after the tragedy. (R. 32,33) 

The battalion chaplain went to the scene immediately upon helll'ing the 
shot.· He testified, it was net quite dark "because I could see these two 
figures" (accused and corporal of the guard). He could see them at a dis~ 
tance of about ten or fifteen yards before he reached them. (R. 21,24) 

Accused testified: 

. 'Around six 0 1 clock I was walking around the post.. I walked · 
.	down. to No. ll post. and then l heard a noise behind me, and 
I turned around. I turned eround'to see what it was. I saw. 
something walk through the bushes. I took. the rifle trom 
IIG' sboulder·at slilig arms, took it down to port arms, and · 
then 1· said; 'Halt.' .I said, 'Halt,• three times and saw 
somebody Walking through the bushes end then decided to shoot 
into the ground. I took.the safety off the rifle, and I 
shot into the grOUlld• (R. 65). · 

He said he did not mean· to·· shoot enyb~dy .but 'meant to• shoot into the 
~und 'tor tbeni to a.top• (~•. 65). · .He denied·ever having previously seen 
l:ari~' a.sister,. 'the WOll'.an· who was iii here testifying", and said he did not 
see.__ eny ~ther lady• or have. any conversation with two women along his post 
'ha~ e~ning nor ·did he see ·anybody picking grass anµ that the only conver
satlon ._:J:ie had with anrone was when he 'hollered.Halt• (R. 65~73,75-78).: .. 
Looking .at a i:ihotogre.ph ot the scene identified and introduced in evidence 
accuaed in~eated that.he and lEria were on ·the 'left' of the path when he 
shot· her end testified. that civilians were allowed on- the 'left' of the · 
pathway CR•.;67-69) I . ~ - t estitied he we.a -about seven feet. trom ?.!aria when 
he shot her; that she was going toward the areai that she was •near the 
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Battalion Ju:ea I and ~t:n: • aea' n.ow: h~o ft an angle and. he II couldn I t see 
her very good bec£.use it 'ws derk'; that all he "could· see r:es t>o:::etld!lb 
noving throue;h the bushes• but he "clidn' t kr1on v1het it was• (:n. 6J,69,74-71'). 
He testified that e.fter he fired the shot "she fell C.o•m on her knees" and 
begEill screar:Jing but he 11 didn1 t pay any attention to vrh1;:J.t she did. She never 
did enything but holler 11 

•. He testified he "never knev;• he 1 had hit hern and 
did not go to her and did not see anyone come to her and thout;ht she was 
screaming because 'she might be scared or somethine;1 • He paid no attention 
to who c5rried her to the house end. he 11 stood there for tv:o or three minutes 
before" he "walked toward the Park'. He "never did onythinc until the 
Corporal of the Guard c--me up• and that all of this occurred about 1.3 or 14 
feet fro1:; post number 11. · (R. 73.75-78) 

The defense presented three officers of accused's corrp£J.ny, including 
the cCEpcu::.y cor;.;msnder, who testified that accused hed a very good record 
as a soldier, was usually quiet end retiring and had not given eny trouble 
(P.. 61-6h). , On cross-exar:in&tion the corporal or· the t.,-ua.ru a], so so testified 
(n. 59 ,60). 

J.nother defense witness, e soldier in accused's co~pany, testified he 
had be;en on gue.rd when the compeny was stdioned 11 in back of J?al.ermo• in 
.l:ovember end had •.quite a. bit" of trouble with civilians "Tr;ing to .keep 
them out of the area•, th.at "the people were awful stubborn a.bout keeping 
out of the area' end ·thet s01~etimes the bilerds would shoot in the air to 
keep them out. This witness testified he was on co:mpe.ny guard, post number 
one, and not bQttalion guard and the "accident was on the back of the area• 
end he "was never on there" • (R. 78 , 79) 

4. It thus appears from the uncontroverted evidence that et the place 
end tir.ie alleged accused shot 11&-ia Ccrrolo., the person noned in the .Specifi
cation, with a service rifle and thet in .consequence of the injury inflicted 
the woman died a few hours later. The uncontroverted evidence further s~uws 
that accused shot deceased in the back when he wus about seven feet from her 
end at the titw she was some 25 feet outside the battalion area entl not on 
the path which was accused's post, nor in a restricted area. There is 
evidence showing that at the time she was· shot deceased w~s proceeding in 
the 011posite direction from accused end. away from the e.rea. Viitn~sses who 
arrived upon the scene a few minutes after the shooting te~tified.it was yet 
light enough to recognize a person t.t several pclCeS £nd. one Of them, who 
ma.de a special note of the fa.ct, stated one could di~tinguish a person at 
50 Yards. There is no evidence that accused was other than sober. Accused's 
teatitDny that he challenged deceased three tities before he shot her is 
en~irely uncorroborated. The guard on the adjoining post did not hear him. 
The sister of deceased testified t'!:.et accused first ne.cle indece1;t proposals 
to her end then to deceased. Thia was corroborated by the declaration of de
ceased made when she was on the operating te.ble and acutely aware that death 
was imminent. The sister beve en eyewitness account 0£ the shooting showi:cg 
it to have been entirely unjustifiable end testified that afterward, when 
she went to the aid of her dying sister, accused pointed his rifle at her in 
a threatening tnallner and placed his f orefillger to his lips indicating for 
her to keep quiet. l.::&lioe eforethoU[tllt .was inferable· :f'rom the circumstanoes 

\ 
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in evidence. 

Accused's version of the homicide was uncoIToborated end in its prin
cipal parts in direct conflict with the te~ti~ony of deceased' a sister, the 
guard ·on the adjoining post, and a number of-other witnesses. FJ.s testimony 
that he did-not see any person other than deceased either before or after 
the shooting, that he did not know or pay an~' attention to hovi deceased was 
carried to her hore, that he did not; go to deceased after she was shot, and 
that he supposed she nas screaming beceuse she was 1 scared or sowething' 
does. not comport with ordinary hUI:l.ail conduct. .His testiraony was for ev&lua· 
tion by the cotU't. 

Accused's defense was founded UIJOn the principle that a how~cide done 
in the performance of a legal duty is justifiable (1IC!I, 1928, par. 14.8a). 
In rejecting this theory the court, acting within i t£irerot;o.tive, found the 
homicide was without legal .iustification. There is in the record substantial 
evidence to support this coLClusion. 

The dyint; declertttion of deceased was aclr.li tted over the objection Of . 
defense counsel. This was not. error. Before the admission ·of the declare· 
tion it was cleu-ly established that deceased was in extren:is at the time . 
she made the utterance and clearly indicated by her stateDent 1 I am dyingw 
that she we.a acutely aware death was imminent (I:rCM, 1928, lJar. 148a). 

5. The ~eviewinc authority approved only so much of the sentence ea 
lJI'OVides for dishonorable discharge and confinement at hard labor for the 
tern of the natural life of accused. The disE..pprovW. of that portion of the 
sentence· adjudging forfeiture of all pay and allowances due or to become due 
was unnecessary. The inclusion in the sentence of total forfeiture was not 
legally itr;>roper (Bull. J'.AG, November 1943, sec. 450). 

6. The charge sheet shows accused is 24 years old, was inducted i:cto 
the kr:TiJy of the United Stetes 16 February 1942, and had no prior service. 

. . 
7. The cotU't ·was legally constituted•. no errors injuriously effecting 

the substantial rights of accused were committed during the trinl. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings end sentence. A sentence to deeth or 
imprisonment for life is mandatory upon a court-mLirtial upon conviction of . 
murder under Article of Vlar 92. Confinemf;nt in· a penitentiary is authorized 
by Article of War 42 for the offense of n:urder, recognized es en offense of 
a civil nature and so punishable by penitentiuy confine:::::.ent for more thEJi 
one year by Section 454, Title 18, United States Code.

I . 
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Branch Office of The Judge Advocate General 

with the 


North .African Theater of Operations 


APO 534, U. S. Aruzy, 
30 June 1944. 

Board of Review 

1:ATO 2454 

UNI.TED STATES ) XII AIR FORCE THAn·a1m & 
) REP.UCEI.:ENT COM!\ '.Jll·ill 

v. ) 
) Trial by G.C.M., convened at 

Private First Class WILLIE J. ) · Constantine, Algeria, 1 June 
FERKINS (34180 627) and Private ) 1944. 
CHAPllS M. DAVIS'" (33 192 143), ) As to each1 Dishonorable 
both of 2036th Q;.tartermaster ) discharge and confineoent for 
Company, Truck, Aviation, on ) 15 years. 
detached service with XII-Air ) Eastern Branch, United States 
Force Training & Replacement ) Disciplinary Barracks, 
Colllllland. . ) Greenhaven. New York. 

REVIEW by the BO.ARD OF REVIEW 

Simpson, Mackay and Irion, Judge Advocutes. 

1. The record of trial in the case of the soldiers named above has been 
examined by the Board of Review. 

2. Accu"Sed were tried upon the following Charge and Specifications: 

CHARGEs Violation of the 93d Article of War. 

Specificatian 11 In tbat Pvt .. Charles 111. Davis and Pfc. Willie J. 
Perkins, each of 2036th ~1IC Company Trk. Aviation, acting 
jointly and in pursuance of a cOillllPn intent, did on National 

Route #10 near Ain-Fakrotm, Algeria, North Africa, on or about 
27 Nover.1ber 1943, by torce -end violence and by putting him in 
fear, feloniously take, steal and carry away from the person 
of SABB.A Achour ben M:>hamed a sack of flour valued at 250 francs 
and 10 ,400 francs, the property of SABBA Achour ben 11ohamed, 
value of $285.00. 

Specification 21 In that· Pvt. Charles M. Davis and Pfc. Willie J. 
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Perkins, each of 2036th Q;.:c Corqleny Trk • .Aviation, acting 
jointly and in pursuance of a common intent, did on National 
Route /)10 neer Canrobert, Algeria, l7orti1 .Africa, on or about 
Z1 Hover;:ber 1943. by force and violence and by putting him in 
fear, feloniously take, steal and carry avmy fron the person 
of Illielifi Said 1560 francs, the property of Khelifi Said, 
v&lue of $31.20. 

Specification 3: In that Pvt. Charles l.1. Davis and Pfc. Willie J. 
Perkins, each of 2036th Q.LC Company Trk. Aviation, acting 
jointly and in pursuance· of a comr;10n intent, did on National 
.Route #10 near Canrobert, Algeria, North Africa, on or about 
Z1 l'ovember 1943. by force and violence and by putting him in 
fear, feloniously ta~e. steal and carry away from the person 
of }Iarr~t Djem,£i 1600 francs, the property of Harr~t Dje~i, 
value of $32.00. 

Specification 4: In that Pvt. Charles 11. Davis and l?fc. Willie J. 
Perkins, each of 2036th Q;,:c Company Trk; Aviation, acting 
jointly and in pursuance of a·'common intent, did on National 
Route #10 near Canrobert, Algeria, lJorth Africa, on or about 
Z1 i;ovei:iber 1943, by force and violence and by putting him in 
fear, feloniously take, steal and carry away from the person 
of Ha.dji Zaid 600 francs, the property of Eadji Zaid, value of 
$12.00. 

Specification 5 a In that Pvt. Charles 1~. Davis and l?fc. Willie J. 
Perkins, each of 2036th Q,I1:C CoL'iJanY Trk. Aviation, acting 
·jointly and in pursuance of a common intent, did at Canrobert, 
.Algeria, North Africa, on or about 27 Nover:i.ber 1943, wrongfully 
and unlawfully conmii t an assault upon the person of An.ziani 
Jacques (Assistant Administrator) with a deadly and dangerous 
weapon, to-wit a .45 calibre colt revolver, by then and·there 
pointing the srune at the said Anziani ·Jacques and threatening 
to shoot him. 

Each accused pleaded not guilty to the Charge and Specifications. Each was 
found guilty of the Charge and Specifications 1, 2, 3 and 4 thereunder, and 
not guilty of Specification 5, •but guilty of a violation of the 96th AW'. 
No evidence Of previous convictions was introduced as to accused Davis. 
Evidence of one previous conviction by summary court-martial for breach of 
traffic regulations in violation of Article of War 96 was introduced as to 
accused rerkins. Each was sentenced to dishonorable discherge, forfeiture 
of all pay and allowances due or to become due and confinement at hard labor 
for 15 years, three-fourths of the members of the court present concurring. 
The reviewing euthority approved the sentences, designated the Eastern Branch, 
United States Disciplinary Barracks, Greenheven, New York, es the place of 
confinement and forwarded the record of -trial for action· under Article of War 
50i. 

- 2 
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accused, who were stationed at Telergma JU.F'tase, Telergma, .Algeria, end 
were assigned as drivers of 1 GI:.c, 2-i- ton cargo trucks•, enc0tmtered Sabba 
Achour ben t:Ohamed a short distance fro:ci Canrobert, Algeria, on National 
Route Number 10 (R. 6-9,11,13,17)~ This highway leads from Ain-Beida 
northward through Canrobert and Ain-Fakroun. Sabba Achour testified that 

'They stopped me and asked we if I wanted to buy anything. 
'l:b.ey had something for sale. I told them I had no money 
to buy anything. They hit me on the nose, leg, and back 
of my neck. Aft~r that they took my wallet away and took 
the road to Ain-:i3eida1 • (R. 7) 

This witness also testified that accused atta~ked him twice and took 
l0,400 francs and •50 kilos of grain• from him (R. 8). (Specification l) 

:Khelif~ Said testified that he and Hadji Zaid were leaving Canrobert 
about 'five months ago, or four months ago• when :Khelifi was.stoppea_by the 
two accused \.v'ho pointed a pistol at him• and took 1560 francs from him (R. 1.4, 
15). Khelifi testified that after taking his money, accused Perkins twisted 
his arm and 'I made an advance to get be.ck r:iy money. He hit me ·on. the side 
of my cheek' (R. 14). He testified further that while acQused were taking 
his money, his friend Hadji Ze.id •was· standing there with his mouth wide 
open. After they took my money they worked on my friend' (R. 15). (Speci
fication 2) 

HadJi Za.id testified that as he was walking from Canrobert, accused, 
who wer.e coming from the direction of Ain-Beida, stopped him, pointed a 
pistol at him and took his •money away - 600 francs• (R. 9,10). He identi 
fied accused Davis as the one who pointed the weapon at him and testified 
that after taking the money, Davis 'walked into a man's house by the name 
of Harrot Djemei 1 (R. 10). (Specification 4) 

Harrot Djemei testified that during the afternoon of 'Z1 or 28 November 
1943, he was at his home near Canrobert when he saw two colored soldiers, 
one of whom he identified as accused Davis, get out of their truck and· l.ihake 
hands with two of his friends, Sabba .Achour ben Mohamed end Hadji Ze.id 
(R. ll,13). Harrot also testified that 	 · · 

•:rey 	friends were talking with the two .Americen soldiers 
when I walked up. .As I approached I noticed that · 
these two Americen soldiers were searching my friends' 
pockets so I took off and left the place with my 
brother. We started running down the road. "The truck 
followed us end they hollered for us to stop. We 
continued rwming. Finally, they :fired with their 
pistols so we were afraid and storped. When I stopped 
they grabbed me, knocked me on the ground, and took 600 
francs of my money• (R~ 11,12). 

Harrot testi:fied·turther he was sure that accused Davis was one of the two 
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soldiers involved, that 'I know it is that man. I can't forget him. He 

is the one th.et knocked me down and took my money away• (R. 13). .Also, 

he testified that the ·soldier with Davis was not so tall, .but •a little 

stocky' and that accused Perkins 1 is one like him' (R. 13). (Specification 

3). 

During the afternoon of 27 November 19439 Jacques Anziani, •Assistant 

Administrator•, Canrobert, was directed 'to go down to the-village and see 

what was going on• (R. 17 ,18). Accompanied by two Canrobert police agents 

and an American soldier t .A.nziani proceeded to a point on the road to Ain

Beida about two kilometers out of Canrobert where he found a parked truck 

(R. 18,20,21). He testified that 

'When we drove up the occupants of the truck were off 
in the village about 100 meters away from the main 
road. They were firing revolver shots. One matter which 
I noticed was that only one man had two revolvers. 
J-s I approached them I cried out 'Police'~ At.this 
moment the two men went toward their own truck. The 
driver took his place while the large one (Davis) stood 
on the running board on the richt-hand side, holding a 
revolver• (R. 18). 

-Accused Ievis pointed his pistol at .Anziani who was about three or four 

meters away (R. 10,12,14,19,22). The truck was then Q.riven.off (R. 10,12, 

14). (Specification 5) 


On 27 November 1943 ,- about 1500 or 1515 hours, a gendarme on duty at 

.Ain-Beida testified he received a report of a disturbance and upon investi 

gatins, letil'Iled et 'the gate of the town' that a truck had just passed. 

He testified that 'they went into a house of tolerancei and he •went over 

end noted the number of the truck' which was 1 G1::C No. i2 (Star) 2036-0
TRK-33•. He also testified that as the truck departed, he recognized its 

occupants as two colored men one· of whon was accuaed Davis.· (R. 23,24) 


An officer of accused's organization testified that on 27 November 

1943, a 1 GIIJC, 2-i ton, cargo• truck with 1 12 (Star) 2036 TRK 33• stenciled 

on the ~er had been assigned to accused Davis and was dispatched about 

0705 or 0710 hours that morning (R. 2,5). 


Accused Perkins testified that·about 1300 hours on 27 November 1943. 
'immediately titter chow• ( R. 26, 27), he, accompanied by Privete Elbert Fields• 
2036th Ci·lJ Company, Truck (Aviation) (R. 30), left Telergma for a gravel 
pit at St. Ibnat where some It0.lian prisoners of' war put a 'good loed1 of 
gravel on his truck. He testified further that he was using his regularly 
assigned truck, number 43, on this detail and that he drove his loaded truck·•to the gas dump' where he unloaded the gravel and then returned to his 

camp area about 1530 hours where he remained until about ·1800 hours. (R. 

27-29) He denied that Devis went with hini on this trip (R. 29 30).


1 

Fields testified for the defense that he remembered the day •a report 
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ot innstigation concerning some robberies' was made (R. 35), and that he 

•was 	with Pvt Perkins that day on the gravel haul. We went 
up to the other side of St. D:>nat after gravel. We didn't 
get any gravel because the prisoners were gone and we 

.returned to Telergma and to camp• (R. 31). 

He testified also that they left before noon and did not eat the noon meal 
(R. 32). that he and Perkins left Telergma about 1000 hours and returned 
abol.it 1700 hours when an officer •questioned us about the robberies• (R. 31). 
Fields testified he was sure this questioning· occurred the same day 'there 
was supposed to have been a robbery• (R. 32). 

In rebuttal, the company officer who had interrogated Fields and accused 
Perkins,· testified that the questioning occurred 28 Noveober 1943· This 
Officer also testified that the truck assigned to Perkins was marked on 
the buni>er 1 12 (Star) 2036 TRK 43• and bore •u.s.A. registration number• 
4187315. (R. 34) He testified further that this particular truck was out 
of com:oission on 27 November (R. 36). kl ordnance maintenance officer testi 
fied that the 'record of all vehicles entered and worked on since June 2, 
19431 • which was kept tmder his control and supervision, showed that truck 
No. 4187315 from 2036th 'Q.uartermaster Truck Company came into his shop for 
repairs 26 November 1943 and left the shop 1 December 1943 (R. 36 ,37). 

Accused Davis elected to remain silent (R. 34). 

4. There is substantial evi.de;.ice justifying the conclusion that at the 
places and times alleged in Specifications 1, 2, 3 and 4 of the Charge, the 
two ac.cused, by :torce and violence and putting them in fear, feloniously 
took, stole and cerried away from the four persons named in these Specifica
tions the property and money as averred." It was shown that accused, each 
armed with a pistol, were comporting themaelves in a violent and turbulent 
manner along the highway where they comnitted the robberies, discharging 
their weapons, beating end terrifying their victims. It appears that each 
of the JLrabs robbed was forcibly obliged to part with the possession of 
his· property, that three of these victin:e were subdued by blows and the fourth 
was ·robbed at the point of a pistol. The Arabs were warranted in making no 
other resistance than that shown by the e~idence. It we.s satisfactorily 
demonstrated that each we.s assaulted and put in' fear· and that the fear was 
.based upon a well-founded apprehension of present danger. The property 
stolen, as allege~ in the several Specifications, was in each instance shown 
to have been taken from the person or in the presence of the Tictiin. The 
court_ was warranted in finding accused guilty of the robberies as specified 
(MQ.1, 1928, pars. 1491',149g). The robberies were- closely related in point 
of time, and those alleged in Specifications 2 and 4 arose trom what 8IWUilted 
to a sillele transaction. There were, however, ·at-2.east three distinct rob
beries.each o:t which was punishable separately. 

· 

1 

There is also uncontroverted evidence that at .the :i;>lace and til!le alleged 
in 8Pecification 5 ot the Charge, accused Davis conmi tted an assattlt upon one 
J'acques .Anziani by pointing a ~istol at him. There is also substantial 
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evidence that accused Perkins was present at the time of this assault and . 
that· both accused, acting -in concert, had just completed the robbery of four 
Arabs end hed been engaged in indiscriminate firing in a native village. 
When .Anziani, a member of the French police, undertoo}: to investigate these 
disturbances; one of the accused held him at bay with a revolver and both 

drove away with the ef~ects they had stolen. Accused were obviously acting 

together and in ~oncert. Each was responsible for the acts of t~e other 

done in p~suance of the conim:>n design. The court was warranted 'in c9nclud

ing accused were guilty· of an assault with a· dangerous weapon as here 

specified, in violation of.Article ot War 96. · . 


.Accused Perkins claimed an alibi. ·However, he was identi:t'ied as one Of 

the offenders by three of the four Arabs who ·were robbed. Moreover, .Perkins' 

testimony supporting the claimed alibi was· at such variance with that of the 

soldier he testified he was with at the· material times that the court was 

warranted in refusing to give it cre.dence. Further, the truck1 with ·which 

Perkins claimed he was hauling gravel when the oftenses were ~mmitted was 

shown by competent proof to have been irl. a mailitenance shop. for repairs on 

the day of. ·the assaults and robberies. The court was warranted in rejecting 

acctised Perkins' alibi. 


5. It was alleged in Specification 1 that,.besid~s the money they took 
trOm their Victim, accused also robbed him Of a sack Of flour. The evidence 
shows that t!le money was taken as averred but that •50 kilos o:t' grain• were 
stolen rather than a sack of flour. This variance, .which m!e?ht under .o":her 
conceiv&ble circUI!lBtences become ma.teriali i's ot no controlling 1n;>erten'le here 
where a robbery, substantially as alleged, was established 'by the evidence. 

6. · . The court granted the prosecution's motion to amend 8,peci:ticat1on l . 
by substituting the figure 1250 francs• for the figures •350 francs• as alleged, 
end to change the allegation of the· value of the property averred to have 
been stolen from 1 $285.00• to •$215,00•. Defense counsel agreed to the ob.angel 
proposed by the Jn:) tion ( R. 26). This :procedure, was :propel\. . · . 

7 • In Specification 5, the name of the person assaulted was alleged to 

be Anzieni J'acques (.lssistent Administrator) while the proof showed his name 

to have: been Jacques ~zieni, and his occupation and address 1.A.sst. Adminis

trator, Civil Service, residence Cenrobert•. ·The assaulted perscm was thus· 

BUtti~iently described in the Specification, both as to name and·oc~upation, 

to enable accused to bow· the nature and details of· the oi'fen·se they were · 

alleged .to have committed, tbder the· circumstances; they could not have been 

misled .or injured (NA.TO 2481, Conrad). . . . 


· · 8. The,~ab witneaaea ~estitied upon affirmation rather .then ilnder oath 

CR. 6,9. 1 11,13)~ , This 11rooedure 1a perm1asible under the atdute end wu 

proper \AW 19). · · ·· · · · 

. ' . ' .. 

9. 'rh• chere;e •heeh •bow that aco~•4 Perkin• 1~ •bou~ 28 1Ul'• 'old, 

was inducted into the J;.rm:y l4 .November 1941, with no J)rier HrT1oe 'ed. th•' 

accused De.vie is about 29 ;veers ol.d, ·Wu inducted in~o the~ 14~ :uly' · 
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1942. with no prior service. 

10. The court was legally constituted. No erro:rs injuriously affect
ing the substantial rights of accused were cOllllllitted during the trial. The 
l3oa.rd of Review is of the opinion that the record of trial is legally 
sufficient to support the findings_ and sentences. 

-~~Judge Advocate. 

~·'7~~, Judge .Advocate. 

~~.,.. -'?i?~• Judge Advocate. 

. •• ., . ,, I ·-.,...~..,.,-.,AL
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Branch Office of The Judge Advocate General 

with the 


?forth African Theater of Operations 


APO 5.34, U. S. Artrv, 
24 June 1944. 

Board of Review 

NATO 2481 

UNITED STATES ) JD INFANl'R'i DIVISION 
) 

v. 

Privates TOM F. CO!'ffiJID 

) 
) 

Trial by G.C.M., convened at 
APO #J, U. S. Army, 25 February 
1944. 

(:fl 556 742) end JOSEPH 
CBEBRA (.35 055 917), both 
of Company A, .30th Infantry. 

~ 
)
) .. 

As to eachz Dishonorable dis
charge and confinement for 40. · 
years. 

) · u. s. Penitentiary, Lewisburg, 
) Pennsylvania. 

REVIEW by the BOARD OF REVIEW. 

Holmgren, Simpson end :M:tckay, Judge Advocates. 

1. The record ·of trial in the case of the soldiers named above has · 
been examined by the Board of Review. 

2. Accused were tried jointly upon the following several end joint 
Charges and Specificationss 

CHARGE I1 Violation Of the ,58th Article Of Wer. 

Specification t In ·that Private Tom F. Conrad, Company 'A', .30th 
Inf'entry, did, at Pietravairano, Italy, on or aboUt 13 Decembel" 
1943, desert the service of the-United States and did remain · 
absent in desertion t.mtil ·he was apprehended at Naples,. Italy, 
on or about 12 January 1944• 

CHAl1GE IIs .Violation of the 93d Article of Wer. 

Specification; In that Private Tom F. Conrad, Company- 'A', .30th... 
Infantry, and Private Joseph (NMI) Chebra, Company 'A',. _'.30th 

6}Anr!!!~---- .. ~,,!l'~P!'!·I"\'liv ir~~. !.) ~~~~ 2~',i~ . 
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Infantry, acting jointly, and in pursuance of. a conmx:>n · · 
intent, di.d, at l'ia.ples, Italy, on or about 12 January 1944, 
by force ·and violence and by putting him in fear, feloniously 
take, steal en.d carry away from the :presence of D' Atri Pasciuali, 
12 realllS of mimeograph paper, 7 officers mess CO!llPbnents, end 
50 intrenching shovels, :property of the United ~tate1:3, value 
in excess of $50.00. 

CHARGE III1 Violation of the 96th .Article of War •. 

Specification: In that Private Tom F. Conrad, Company ··A•, 30th 
Infantry; and Private Joseph (NMI~ ·Chebra, Company 1A1 , 30th 
Infantry, acting jointly, and in pursuance of a coil'.llWll intent, 
did, while engaged in the cOmmission of a felony, viz, robbery 
against one D' Atri Pa.sciuali, at Na:ples, Italy, on or about 12 
January 1944, 'wrongfully, :feloniously, and \llllawfully fore~ 
the said D' Atri Pasquali to accompany them from near the port 
of Naples, I~aly, to near 66 Pa.squali Scura, Naples, It.aly, 
without the consent of the said D' .Atri Pe.squali. 

CHARGE Is Violation of the 58th .Article of War. 

Specifications In· that Private Joseph (NMI) Chebra, Com:p8ny 1.A•, 
30th Infantry, then Private First Class, Company 1 .A.1 , 30th 
Infantry, did, at Pietravairano, Italy, on or about 13 December 
1943, desert the service of the United States and did remain 
absent in desertion until he was apprehended at Naples, Italy, 
on or about 12 January 1944. 

CHARGE II: Violation of the 93d .Article of War. 

Specifications In that }lrivate Joseph (NMI). Chebra, Company 'A', 
JOth Infantry, and Private Tom F. Ccnrad, CompaD.y •,A•, 30th 
Infantry, acting jointly, and in pursuance of a common intent, 
did, at Naples, Italy, on or about 12 January 1944, by force 
and violence and by putting him in fear, feloniously take, 
steal and carry away from· the presence of D' .Atri Pasciuali, 12 

. reams or mimeograph paper, 7 officers mess components, and 50 
.intrenching shovels, property of the United States, value in 
excess of $50.00. 

CHARGE Ill t Violation -of. the 96th .Article of War. 

Specification• In'that Private J'oseph(NMI) Chebra, Company •JA..1 , 

. 30th Infantry, end Private Tom 1. Ocmrad, Con:qlany 'A',. 30th 
Infantry, ~~ting jointly, and in pursuance of a caimDn intent, 
did; while _epgaged in the commission of a felony,· viz, robbery · 
against one_ D• Atri Pa.sqUali, at Naples, Italy, ·on· or about 12 

.·January 1944, wrongfully~ feloniously, end unlaw:f'ully force 

•' 
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the said D' Atri Pasquali to accoLlpany them :f'rom near the :port 
of Naples, Italy, to near 66 l?asquali Scilra, Naples 1 Italy, 
without the consent of .the said D'.Atri Pasquali. · 

Each accused pleaded guilty to the Specification of Charge I pertaining to 
him, except the words ~desert• and ~in desertion•, substituting therefore 
respectively the words 11 absent him.self without leave from• end 'without 
leave~, not guilty of the excepted words, guilty of the substituted words, 
end not guilty of the Charge but guilty of a violation of the 6lst .Article 
of War. Each accused pleaded guilty to Charge II pertaining to him and the 
Specification thereunder and not guilty to Charge III pertaining to him and 
the Specification thereunder. Each accused was found gtiilty of Charge I 
pertaining to him and the epecification thereunder, as pleaded, and guilty 
of Charges II and III pertaining to him end the Specifications thereunder-. 
No evidence of previous convictions was introduced. Each accused was sentenced 
to dishonorable discharge,,forfeiture of all pay and allowances due or to 
become due and co'nfinement at hard labor for 50 years, three-fourths of the 
:members of the court present concurring. The reviewing authority_approved 
the sentence es to each, but reduced the periods of confinement to 40 years, 
designated the 'United States• Penitentiary, Lewisburg, Pennsylvania, as the 
place of confinement and forwarded the record of trial for action under 
.Article of War 50i. 

3. The evidence shows that both accused absented them.selves without 
leave from their organization, 13 Decemb.er 1943 (Ex• .A). 

· A Pasquali D' Atri testified that on the night of 11 J'anuary 1944 he was 
working for the American government as a truck driver. He was in the p~t 
of Naples driving an. 'American governLJent• truck loaded 'with cases• which 
he was talcing to •the depot•. Before he drove out of the gate at the port 
the two accused •opened the door and entered inside the truck•. (R. 12,14, 
17) The two accused sat on the seat with D' Atri and motioned him to keep 
silent, Chebra menacing D'Atri with a pistol, which the latter testified was 
'placed in. llliY' side to keep silent". This witness left the truck to get 'the 
dispatch', returned and drove the truck away, ·leaving 'Naples with the two 
in the truck". (R. 14,15) D' Atri was going to Cretchedona but the accused 
told him 1 to turn around,• which he did (R. 15). Witness testified that 
when they-~rived •one block before Pasquali Scura• Chebra got out of the 
truck but •on not :finding the place, we all climbed back on. the truck', and 
drove to San Giacomo. There Chebra again got out end again they 'all climbed 
back in the .truck and went back to the same place'. D'Atri was driving the 
truck 1 all this time•, although Chebra 'had' driven the truck. (R. 15,16) 
They stopped the truck at the side of a building where there were some 
American soldiers and civilians. D'Atri entered the building followed by 
Chebra and 'the soldiers and civilians unloaded the boxes .off of the truck'•· 
D'.Atri testified, 'Ckle remained guarding me wW)e the others unloaded the 
truck• and •after they unloaded part of the truck, they told me to get on 
end not say a word to the. police•. D' Atri also testified he would not have 
gone with the accused if they had not had a pistol, and that he would not 
have :permitted them to teke the cases which belonged to the .American govern
ment if they had not menaced him With the pistol. (R. 17) · 

http:Decemb.er
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Second Lieutenant Robert Baird, 58th 1::ilitarv Police Company, testified 
that on the ni£)it of 11-12 January 1944 when he was duty officer in the · 
•1,:p• headquarters, he received certain infornation from an Italian nar:ied 
D'~tri l?asquali encl that as a consequence about 11.)0 A.M. he entered 'this 
apartfilent' with some companions end found accused with 1gove~t property• 
consisting of six or seven officers' r.iess components, a case of shovels and 
five or six cases of min~ograpb paper. (R. 27,28) This witness testified 
Chebra was wearing •staff sergeBllt's stripes• and that after 'duet~ and 
investigation• Conrad took witness and his companions •to his place that he 
called his room•. Lieutenant Baird testified Conrad •said he end Chebra both 
lived there•. (R. 29) 

A •c.I.D. 1 agent who accompanied Lieutenant Baird testified that they 

found accused 'within ·an apartment, sitting on the cases which had been 

renoved from the vehicleP. He.testified' "The officer's mess components hed 

be~n broken open within the room where Conrad and Chebra were apprehended'. 

( R. 19) -This agent testified Conri;id took, them •to the place where he had 

been living while he was AWOL•, that it was a private room with a bed and 

wardrobe, in an •apartment where various Italians were also residing', and 

it had •the appearance of being occupied for quite some time'. (R. 25) 


This witness testified that he and his •partner• exa.'!lined both accu.sed 
and warned them of .their r.ights wder Article of War 24. He identified sworn 
statements which he testified accused signed and swore to aft~r the ~arnings. 
The defense stated it had no objection end the statements were admitted in 
evidence. (R. 20,21; Exs. B.C) 

In his statement Chebra said·& 

'Conrad end me left our organization about a month ego. 
A few days later we met up with F.dward fushane end Pete. 
••*The nicht before we got the truck we were all in a 
tavern drinking and some kid came up to Dushane and told 
him he knew where he could get a gun 'so me and Dushane went 
up there. The Italian gave the gun to me and then Dushane 
and me parted. I didn't give any money for the gun, I didn't 
have a dime, to spend for a gun. ••~hat night me and Conrad 
went down to the port and got on the truck. A civilian was 
driving it. · I don't know how far we went or just how it was 
done but we made the civilian drive over to the place.••• 
we unloaded the truck. There was three or four Italians 
helping us, one of them was the guy that gave me the gun. 
I had never seen the others before. We took the stuff up 
to the apartment. I don't kl1ow where Dushane and Pete went 
to but they didn't stay around.after this. I had been 
drinking pretty heavy that day. I made a pig of myself • 
.After this r drank son:e more. · When we were caught we were 
laying down sleeping' (R. 22). · 

In his statement Conrad saids. 
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'About a month ago I left my organization while it was down 
here for a rest period. · Joe· Chebra left with me. u~ost of 
the time I lived wit~ Joe, near the place where we were 
c&ught.••"'The day before we pulled this 'raid' we were all 
in a tavern together and some Italian that spoke a little 
Engli~h came. up to us and told us if we could get.sooe 
.American goods he'd buy it off or us. We were short of 
'dough' so he took us around to place where we could 
deliver the stuff. That was t~e place where we were caught. 
That nieht Dushane and Pete got a gun off of the Italian 
and made arrangements for the following night. The next 
night Joe and I went out and got the truck while Dushane, 
Pete and the Italians waited at the place where the stuff 
was to be taken. Joe and I went down to the port, bum(m)ed 
a ride on the truck and when we got out a ways we told the 
driver to turn around end made him dr~ve to the place. He 
knew we had a pistol so he didn1 t give us any trouble. iihen 
we got there, three Italians, including the orie th~t spoke 
English, Dushane and Pete helped us take the stuff upstairs. 
We told the driver to gei in his truck and beat it.••itThe 
English speaking Italian t.ook a quick look at the stuff' and 
said he'd be around at nine o'clock in the irorning to buy 
it. Joe and I just sat there and pretty soon the MP' s 
came up and we told them we were the guys they were looking 
for. 

"The only reason we did this was to· get some dough. If we 
hadn't been drunk we woulc1.n1 t have done it• (R. 23,24). 

Accused made unsworn statenents through counsel. Conrad said& 

10ne day about the middle of Decenber, when our outfit was 
back for a rest, Chebra and I went to a town about a mile 
from where we were bivouacked .and got drtmk. .After we got 
drtmk we went to Naples. I had over $200, and was just going 
to have a· good time for a while ang. when I ran out of money 
coma back. 

1 1 hung around Naple.s and did a lot of drinking.**•I don't know 
whose idea it was to get hold of a truck. I guess it was 
because an Italian some one knew kept wanting to buy some 
stuff'. Both the day before and the day of the robbery I wa~ 
drinking a lot. 

1 I have admitted that I was along.when the robbery happened 
and I haven t t lied about it and won1 t lie about it• But I 
didn't desert and never.had any intention of deserting. l.Jy 
outfit wasn't in combat, and I was just in Naples doing SOI:le 

drinking, and I still had sane money. I knew that if I didn't 
go back I'd be picked up sooner or later, but I just kept 
putting off going back because I didn't want to face the Illll.Sic. 
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1~ outfit wasn't in combat ·durin.s any part of the time I was 
absent. I did intend to go back~ (R. 30). 

Chebra said: 

"Con.rad and I got drunk one day at a tov;n near v:herc our outfit 
w&s bivouacked. I had about $JOO e.."ld su.scested v;e co to Naples 
and celebr&te, and we did. That's how ell this trouble 'started. 

1 V/e did a lot of drinkint; in l~aples. Yi'e ~w::e ch~ al.Dost 
ell the tit'1e. ~ie ran into a couple of ·,;.~ollows nru;:ed Deschaine 
end Crescent. Crescent spoke sone Iteli~n. end th&t way we 
got mixed up with some Italiens v:ho wentecl us to get hold of 
sorr~ stuff and they would buy it. Desch~ine _fixed it up to 
get a gun frorr. sowe.Italian. 

"The charge about the rohbery is rit;ht. · 'l was dru.:11-;: ~t the time, 
but e.s far as I know I <lid wha~ I'm accused of doir.c about 
the robbery. But I didn1 t desert •• I intended to rcj0in my 
outfit but just kept putti:n£; it off. 

'l{f outfit y;a:m' t fi,;llting while we were .J..YiOL" (R. Jl). 

4. It thus appcv.rs fro;;, t:he evidence as well es accused's ple&s of 
guilty that each accused at the place and time alleged in the Specification 
of Charge I pertaining to him absented himself without leave from the be.;.

vice of the United States and rems.i~~cl absent without leave until apprehended 
as elleged. Each was properly found guilty of a violation of J..rticle of Viar 
61. 

Likewise it appears from the evidence as well as accused' s plees of 
guilty that each accused at the place and ti~~ elle£ed in the Spe~ific~tion 
of Charge II pertainine to him·, acting jointly with the other in pursuance 
of a col!l!OOn design, by putting an Italian Ll@l, w:iose name w&s. vuriously 
given as rasquali D'Ltri and D'Atri Pa~queli, in fear, and without his 
consent, took froin his presence•articles subste.ntially as alleged. That the 
articles were of the value alleged was properly inferable by the court. ·The 
confusion as to which of the Italian' s names was his surname and which his 
given name is imoateriel, encl the accused were in no way I!lislecl or hanred 
thereby. The conviction of each accused of the Charge II es to him and the 
Specification therei.mder was clearly warranted. 

The evidence with respect to the facts alleged in the Specification 
i.mder Charge III e.s to each accused is uncontradicted and ample. The lan
guage employed in the Specification augBests that it was intended to charbe 
kidnapping and there is serious doubt as to whether thELt offense is here 
well pleaded or proven under either coillOX>n law or federal statutes. J..t 
co~l!llOn·lew it was generally held that an essential element of the offense 
of l'..idnapping was the taking of the victim to another country (35 C.J. P• 
903 et seq.). Section 408e, Title 18, United States Code, corumonly known 

t0'. ,., '· - 6 ~ 
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as the 'Lindberg Ji.ct•, denounces kidnapping but only when it involves inter
state or foreign commerce and that element of the offense is not here present. 
Section 22-2101, Code of tpe District of Columbia likewise denounces kid
napping but contains as an essential element that the act must be 'for ransom 
or reward" and it is questionable if the record contains evidence to prove 
the presence of that element. The offense described is, however, clearly 
a disorder to the prejudice of military discipline and conduct of a nature 
to bring discredit upon the military service, properly chargeable tmder 
Article of War 96. In any event, the sentence imposed is authorized for the 
offense of absence without leave and the adequacy of the pleading of the 
offense of kidnapping is immaterial. 

5. The court received in evidence generally the pretrial statements 
of accused wherein each implicated the other, as well as testimony of 
similar oral adrnissions. The court tailed to limit properly the applies~ 
bility of.this evidence. The court shouid have received the evidence as 
applicable only against the accused making the statement or admission es 
they were not made in the oourse of the joint venture but subsequent thereto. 
However, as all of the facts contained in the statements and admissions· 
were proved by other competent evidence it cannot be sSid that the error 
injuriously affected the substantial rights of accused. 

6. The charge sheets show that accused Conrad is 28 years of age, was 
inducted into the Army 25 March 1943 ·and had no pr+or service; that accused 
Chebra. is 31 years of agE'., was inducte·a. into the Army 24 lJarch 1943 and had 
no prior service. 

7 •' Th~ court was 'legally constituted• . No errors injuriously affecting 
the substantial rights of accused were comnitted during the trial. The 
Board of Review is ot the opinion that the record of tl'ial is legally 
BUf':f'icient to support the findings and sentence as to each accused. Peni
tentiary confinement is authorized for the offense of robbery here involve~, 
recognized as an offense ot a civil nature and so punishable by penitentiary 
canf'ine.."llellt tor more than one .year by Section 463, 'l'itle 16,. thited St11tea 
Code. 

(ab~nt) 

~~"" _. .cJ--., • ~ ..,..._;;. iudge Ad,:ocate • 
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· with the 
North ll.frican Theater of Operations 

J,W 534, u. s. Army, 
26 June 1944. 

Board of Review 

NATO 2490 

UNITED ST.ATES 	 J ' FIFTEENTH .i.rR FORCE 
) 

v. 	 ) Trial by G. C.M., convened at 
) APO 520, U. s.· Army, -7 !Jay , 

Private CJ.:RLTON F. WADDELL ) l.944. 
• 

! 

I 

(12 0.35 104)~_ 49th Bombardment ) 'Dishonorable discharge and 
Squadron, 2d Bombardrnent Group ) confineoent for ten years. 
(Heavy). ) Eastern Branch, United States 

) Disciplinary Barracks, 
) Greenhaven, New York. 

REVIER by the BOJJID OF REVIEW 

Holmgren, Simpson and Mackay, Judge Advocates. 

l. .The record of trial in the case' of the soldier named above has 
been examined by th~ Board of Review. 

2. Accused was tried upon the following Cberges and Specificatioi1s: 
I . 	 • . 

CHARGE I: VioleyiOJ.l pf the 58th .Article of War. 

Specification: In that l?rivate Carlton F. Waddell, 49th BoEbard
ment Squadron, 2nd Bombardment Group. (H), did, at 1'::S.ssicault, 
Tunisia, North Africa, on: or about l December 1943. desert 
the service of the United States and did remain in desertion 
until he was apprehended at Sale 1 French !lbrocco, lJorth 
Africa, on or about 10 DeceLber 1943· 

CHARGE II: . Violation of the 94th·.Article of War• 

Specification l: In that Private Carlton F. Waddell, 49th Bom
bardment Squaaron, 2nd Bombardment Group· (H). did, in . 
con junction with· Private Gordon T. Durst, 429th Bombardment 
Squadron, 2nd Bombardroen t Group (Heavy), at· :Massicault, 
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'.l.\misia, l~orth .td'rice, on or about 30 Hover.:J.ber 1943. feloniously 
tru:•e, steal, end drive away one (1) {ton 4 x 4 truck (jeep), 
value about eight hundred dollars ($800.00), the property of 
tha United. States, furnished and intended for the military 
service thereof • 

.Specifice.tion 2: (Acquittal on motion.) 

He plcaci.ed not guilty to the Charges and Specifications. He was found 
i;uilty of Charge I and its Specification and of Chc.rge II and Specification 
l thereunder. On motion he was found not guilty of Specification 2, Charge 
II. Evidence of previous convictions was introduced, one by sm:irnary court
;;iartial for being drunk and disorderly in quarters in violation of i.rticle 
of i"ier 96, end three by special cour-ts-r:.srtial for beinf; drunk and disorderly 
in quarters encl for willfully destroyint; property leased by the government 
in violation of. Jirticles of 1'/ar 96 end 89, for absence vri thout leave and 
breech of restriction in violation of ,,';.rticles of War 61 and 96, and for 
beir..g dr\ink and disorderly in uniform in e public 'l>lace in violation ~f 
i.rticle of War 96, respectively. He was sentenced to dishonorE.ble discharge, 
forfeiture of all pay and allowances d.ue or to become due, and confinement 
at bard labor for ten years. The reviewing authority approved the sentence• 
designated the Eastern Branch, United States Disciplinary Barracl:~s, Green
haven, l:ew York, 'as the place of confinenent end forwarded the record of 
tritl for action-under J1.rticle of Viar 50-1-. 

3. The evidence shows that an l December 1943, accused absented. W.m
seli' without leave from his organization at 1iassicault, Tunisia • .J.t this 
time aircraft of the organization were engE.iged in combat. (R. 5-8; Ex. l) 
Approximately 15 days previously accused had been removed f:rom flying status 
and designated •a detail mru:." (R. 6). His extra e~uipment ·and clothing, 
which were kept in a 1 li ttle wall tent" behind his "ref,"Ular• tent, were 
missing when accused's absence was noted. The equipment had been packed 
the previous day end the clothing was in the tent the night before accused 
left. (R. 7) 

.Ar1officer of_ accused's banbardment group testified that on l DeceLlber 
1943 a •jeep• with serial ntmlber 20305352, valued at $961.00, which had been 
assigned to the group, was missing. .Accused wc.s not the driver. (R. 8) · 

On 9 or 10 December 1943, two military policemen on ootorcycle patrol 
in Sale, French lbrocco, saw an unoccupied •jeep• parked near a "beer joint•. 
As they went to investigc.te, accused came out wearing 11.a green cap and a 
rain coat•• il.sked if he were an officer accused answered in the affirmative. 
(R. 9,10) One of the military policemen testified: 

•r asked him about orders or bis AGO Card.and be said it 
was in the hotel where they were staying. When we went 
in, he went upstairs end· came back with a leather 
flying suit, sheep lined. I told him they·issue those 
to all coIT~et men, so that doesn't show that he is an 

• 
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(J.Dcj)
officer. We went back and. he was looking through his 
bags to find orders: When he first pulled. out a cap 
he said it was an officer's cap. It was a tan cap with 
'braid on it. Ire went into the other room where he said 
his driver was staying. I said, 'Let me see your dog ta£;s'. 
J.s he pushed open a jacket, I saw a 45 in, the shoulder 
holster... I pulled my 45 out, put a shell in the chareber 
and told him to give me the 45, and that we would have to 
take him to the police station because he didn't have enough 
identification to let him go.• (R. 9) 

Witness disarned acc~sed end took him to the provost r.iarsf.al at Rab&t ( R0 9, 

10). This witness el.so· testified he heard accused making a state:r-ent in 

'the •L:P• st&tion in "Casa• to an officer, who aSked accused 


'if.the .45 was his and first Uaddell said, 'Yes'. He 
told him, well, they don't issue pistols to a private 
very often, end he said the sooner they got it straight, 
his trial would be that much faster, and he V10uldn' t 
have so much bad tine sea.inst him.• (R. 10) 

The officer told accused he did not have to tell him anything, 1 He told him 
that any statement he made will be used against him, that is he didn't have 
to say anything if he didn't want to• (R. 10). 

Captain Oakland· D. Ramey, Provost J.:farshal at Rabat, testified accused 
stated at the police station tlw.t he was an officer and 1 didn1 t have to 
answer any questions•. He stated he did not have an 1.AGO Card" and that his 
travel orders '\7ere "being flown down to Marrakech1 • That officer saw 
accused's identification •tabs" and testified 'to the best of~ ~emory it 
was for Privutes•. Accused would not give any more information about him
self and was locked up. The following morning the provost marshal 1 had him 
out to camp for breakfast and he t~ld the same story that Durst did1

• 

Durst was a con:panion of accused. (R. 11) This witness testified accused 

'admitted he was a deserter, as best as I can remember from 
the Fifteenth Air Force at Tunis, where they were stationed 
a:;i.d they had, him and his partner, Durst, swiped a jeep and 
also he had a pistol that he had, the best. I can remember, 
he swiped it froo a Staff Sergeant wto was with him in the 
Air Force end that he posed as en officer so that he could 
get gasoline" (R. 11) • 

.Accused also stated to this witness that he and Durst, who acted as chauffeur, 
had driven 'to Oran and had repairs some place and went dom to Rabat end 
Casablanca and back to Rabat11 end that "they were going to I1Nrakech to fly 
to the States• (R. 11). Uhen asked what words accused used •on desertion", 
witness testified: 

"Well, he didn't ·say desertion, he said that he was absent 
from the outfit from the lst of Decer.iber. That took place· 
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on the lO·ch. iie sc..icl he was a1:.;ent from his outfit, he said , 
he left his outfit, Vlliich r;:.ewi.s u deserter." (R. 13) 

·r;itness testifie:i he O.id not tell accused he did not hzve to ansTier any 

questions and did not mention whether· the answers would or woul·d not be 

used against hiu (R. 12,lJ). Accuse_d and his companion had flight clothes 

md their kgs with then (R. lj). Witness did not recell the ntu::iber of the 

Mjeep• but identified a certified copy of E.. receipt he received for the 

"jeep' when it was turned in at the 'Ordnmice 1W.;pn at Casablanca. That 

docw:::.ent wes received in evidence, .defense stating it had uno objection". 

It showed ttat the number of the vehicle was i;20305325. .;.~ fincl parat;raph 

of the exhibit, which referred to the vehicle as ustolen", was excluded by 


-the law member. (R. 11,12; Ex. 3) 

First Lieutenant Jauis 'l'. Turner, Port Provost I.£rshel at Casll.bfance, 

testified .that on 12 December 1943. in his.presence, at the military lX'lice 

headquarters, accused signed and sv;ore to a stateI!:ent which was introduced 

in evidence (R. 14-'.16,21; Ex. 4). This witness testified that accused had 

telked with a "CID" aeent in an adjoinine; office before the statei:.ent v:as 

signed, and that he 'could hear theill talkine in there" but that he could 

not rece.11 v;hat was sc.id. When the .stater:ient was presented to this witness 

for ·execution he explained accused's rights to hin. The vrl. tness testified 

he was_busy at the time but did not try to finish with accused "es quick as 

possible'. (R. 14,15) He testified further: 


•I 	told him that he didn1 t have to make a staterrent. That 
it could be used for hi:u or against hiD. That what he said 
here could be used in court-martials against him, and that 
if he should be willillf;, that it was the whole truth and 
nothing but the truth.• (R. 15) 

The provost marshal also testified he read the statement to accused before 

the latter signed it, that no coercion, threats or promises were employed 

end that there was no conversation other. than the expltmation of accused's 

rights (R. 14,17). 


Before the statement was received in evidence accused testified •on 
the sole question as to whether or not the confession was voluntary•. He 
testified he had never seen the port provost marshal of Casablanca and that 
that officer was not present when he signed the statement. He also testified: 

•we 	were called in by the CID approximately three times 
and told that if we made a statement it would save them 
the trouble. If we did, it would go much easier on us, 
that we would heve the trial at Casablanca,• "(R. 18) 

and that the •CID'· told them 11 desertion and AWOL were considered the same 
B? long as you were in uniform•. (R. 18) The •cm• did not explain his 
rights to accused or tell him thet the ~)unis'bI:lent 11 for AWOL was the same 
as desertion" (R. 19 ). The "CID• did n;t make any threat.a and the only 
promise that they :made was for "a fester trial". A lieutenant in charge of 
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•the MP outfit' at Casablanca told accused he did not have to make a state
ment. but nobody read or talked to accused about the 24th Article of War. 
He testified he was familiar with the contents of 1 that document• before he 
signed it. (R. 20) · 

The statement of accused was es follows: 

. 1Having been warned of my rights under the 24th .Article 
-of War, I freely. ch~ose to make the following statement: 

' 	 ' 
1 I ,left Tunis cm. 30 Noveober 1943 with Duret; we left in , 

a jeep that we had stolen. I stole a pistol in a tent 
of the 429th Bomb,Sqn the night we left. We rode to 
Rabat in 8 days, getting gasoline at vb!'ious .American 
gas dumps by showing trip tickets that we made out our

·	selves. We .~eked up an l:.reb boy at Mescara on our way. 
We spent, the nights in, hotels; we also spent one night 
at a railroad station and another night in an English 
officers' bivouac]£ area. We had intended to go to South 
Africa when we first started out; however when we goti 
here, we decided to go to the States if' we could. On' 10 
December 1943 I parked my jeep in front of a caf'e and 
went in to 'get a couple of drinks. This was in Sale. 
Two motorcycle M.P.' s rode up; one of the motorcycle 
?J.P. 1 s started to salute me e.nd I saluted him back; I 
was wearing en officer's overseas cap that had no braid 
and no officer's rank insignia. I started talking with 
the M.P. 1 s and one of them asked me for my A.G.o. card; 
I told him I did not have it on me. and told him I would 
go down to the Hotel room and see it' I had it ill the 
bag; after we got down there, he put us under arrest. 

1The ~eason why I intended to desert from the U.S. J.rmy 
is ·that· I was court martialed and fined 4 ti~s since 
I have heen in Africa where I came to on November 10th, 

•191'2. 	 I got so thoroughly disgusted or losing s~ IlllCh 
pay and always beizlg chased around by a 'guard that I 
made Jl\Y' mind up to get away from it all.• (~. 4). 

~ . 	 . ·... 
' 'l'he court granted a motion to strike •so much or the exhibit as pertains 

to the thef't ot this pistol' (R. 21). 

J.ccuse4 ~1-cted to remain silent (R. 22). 

4. It- thus ap:pea.ra from unoontroverted evidence that at the place 
end time alleged in Charge I and its Specification, accused absented himself 
Without leave. trom his organization and was. aplJI'ehended eight or nine days 
later at Sale. French !ibrocco, approximately 1,000 miles trom his station• 
.lf'ter accused had been fully apprised of his rii;hts, he signed a confession, 
shown to have been voluntary, and ma~e other statements to the err.act that · 

266683 
-, 

http:ap:pea.ra


' (__., 
(112) f: ·-·~ ·. ·. . . ':>~ :~ , 
~e deserted beceu.se h~~el 11tho~y~ ai"s~s?edl with the Army and had 
concluded •to get away froo it all', end at one time intended to go to 
South Africa or to the United States. Aliunde the confession the evidence 
of accused's intent not "to return to his place of service is eI:1ple. Though 
the absence· was not prolonged, accused was apprehended a great distance from 
his station. While absent he was in the neighborhood of nuwerous military 
installations, but did not surrender to military authorities. When appre
hended accused falsely represented himself to be an officer, admitted he was 
trying to get to the 1States1 , and was in possession Of~ governmell.t vehicle 
which he and his companion had wrancfully taken when the absence began. 
F.rora these facts and the other circumstances of the cese, t~ court was 
justified in finding accused guilty of desertiori (hlC1!, 1928, par. lJOa). 

With respect to Specification 1 of Charge II the evidence shows that 
when apprehended about 1~00 miles from his I>r-.oper station, accused was· in 
possession of a 1 jeep' and that imr::ediately after he had absented himself. 
hara hi~ organhation. such a vehicle was missing. Tl2e testioony was to the 
effect that the serial number of the missing vehicle corresponded with that 
shown on the receipt given for the vehicle which accused had when apprehended 
except that the last two digits were reversed. Accused admitted to the 
provost marshal at Rabat that he and IXirst 'swiped a jeep' and in his written 
confession he stated •we left in a jeep we had stolen•. That the vehicle 
was property of the United States and was turnished and intended fer.:- the 
military service was shown by the testimony that it had been essignc-d to the 
bomberdmmt group of which accused was a member. There was· testim:my '!ihat · 

-the value of the vehicfe was in excess of the value alleged. .All eleir.Sll~S 
of the offense illeged'i.n Specification l_of Charge II were established 
(JJCM, 1928, par. 150i). · 

5. Ce.i>tein Ramsey testified that pri.or to accused's oral statement to 
him witness did not warn accused of his- right to rEmain silent end that lfhat 
he said might be used age.inst him. The statement, as presented in this 
witness' testimony, ·amounted to an admission of b•illg absent without leave · 
and a confession of the larceny alleged in Specification 1 of Charge !I. 
While that part ot the statement which consisted of the admission was properly 
in evidence without a shorlng accused had been warned of his rights, that 
portion which was. a confession would ordinarily reQ.uire further inquiry into 
the 8Ul'roundillg circumstances before its·admission; in view or the tact that 
acc\iaed.'was confessing to a military superior (1IC?J, 1928, par. lllµi). However 
accused, ef~er he had· been told he did not have to make a statement, according 
to his oral testimony, signed and swore to a subsequent written confession · 
before Lieutenant Turner which contailied .a stat~nt that he had been warned 
ot his rights under Article of War 24. · In that confession accused stated 
•we left in a jeep that we bad stolen•.· .It would thus.appear that though the 
admission of a portfon of the oral statement made .to Captain Ramsey was 
objectionable, 'the written confession. which was clearly admissible embodied 
the a_8Ill8 facts. Too,· 1 t is tmdisput ed tliat when apprehended accused and his 
COI!lllen~6n bad in their possession a redently atolen •jeep•. ll'rom'that pos
session .. under the circumstances here present,' ·the court would have been ·. 
fully nrranted in ·finding accused guilty or Specif'ication l of. Charge_ II. :.. 
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lt cannot be said accu.Sed'e substantial rights were injuriously affected 
by the receipt in evidence of the oral confession (AW '37). 

6. The charge sheet shows that accused is 22 years old. He was 
inducted into the .Army of the United States 15 December 1941 and had no 
prior service. 

7. The court was legally con.sti tuted. No errors injuriously affect
ing the substantial rights of accused were conillitted during the trial. The 
Board of :Review is. of the opinion that the record of trial :i:s legally 
sufficient tp support the findings and sentence. ' 
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:Branch otfiee of !he. Judge Advocate leneral 

with the 


North J.f'rican !heater of Operations 
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APO 534, lJ'. S. Jr~, 
2l JulT 1944. 

Joard of !eTiev 

mo 2531 

UJJ'I!l!J:D S~A!rllS ) ARMY .lIR J'ORCll SERVICJ: 'COMM.Um 
) MEDITERFADAll mum or OPERUIONS 

T. ) 
) !rial b7 G.C.M•• conTened at 

Privates NAT!AN~ J. SOC>'!! 
(37 061 631) and GEORGE M. 
MC Q.DI (32 076 9o4) and Private 
First Class TIR;IL DAVIS 

) 
) 
) 
) 

Naples, Italy, 19 May 1944. · 
·;Davis: Acquitted. 
Cohens J'inding of guilty disa.PJ'roved. 
Scott and McGhee: Dishonorable 

(37 371 )63), all of Deta.chm.ent 
Co~ B, 743d M111t8.r;r Police 

) 
) 

diacba.rge aiiii' confine:ment for life. 
U .· S. Penitentiary, Lewisburg, 

:Battalion (Aviation), and 
!echnician lifth Qrade VILLIJM 
D. CO!D (32 452 735), !tead-· 
quarters Detachment, 743d 

)
) 
) 
) 

PennsylTalli&. 

lalita:t7 Police J3attalion ) 
(A-Tiat1on). ) 

uvm b7 the ro.um or UVIEW 

Maola\7, .Irion and liemick, .Judge Advocates. 

l. ~e record of trial in the ea.s• of the soldiers named above has been 
examined b;r the &ard ot lleTiev. 

2. .Accuae4 were tried upon the following Charge and Speci:t'icationl 

C!URGJ:: Violation. of. the 92d Article of Yar. 

Specification& In that Private llatbaniel J. Scott,. Detachment
Oo~ :B, 743rd. M111t&l7 Police l!attaii!;n (!Tn), and 
Technician· fifth grade Villiu D. Cohen, !eadqtlarter• 
detachment,· 743rd. Mil1ta:t7 Police llatiali!,Jl (ATD.) and 
PriTate tirat class Virgil (IMI) Davia, Detachment CoJIP8.Il1' 
:B 743rd. Milite.17 Police l!attalian (An). and Private 

'l ri ~orge H. McGhee Detachment Com:.P8nY :B, 74Jrd. Milita.17t;120 .
~6. . 
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(ll6) Police :Battalian (Avn), ·acting jointly and in pursuance 
of a co:mmon intent, ·did, at Acerra, Italy, on or about 
2030 hours, 9 April, 1944, with malice aforethought, 
willfully, deliberately, feloniously, unlawful.17, and with 
premeditation kill one Eugene C. Evans, a human being by 
shooting him with a Thompson sub-ma.chine gun caliber 45. 

Ea.ch accused pleaded not ga.ilty to and accused Scott, ~{cGhee and Cohen were 
found guilty of the Charge and Specification. Davis was found not gu1lt7. 
Jio evidence of preTious conTictions as to accused McGhee or Cohen was intro
duced. As to accused Scott, evidence of one previous conviction by.summary 
court-l:lal'tial for discharging a submachine gun in his squad room through 
carelessness in Tiolation of Article of War 96 was introduced. Scott, McGhe.e 
and Cohen were each sentenced to dishonorable.discharge, f'orf'eittire of all 
pay and allowances due or to become due ·e.nd confineuent at hard labor 11 for 
life•, three-fourths.of the li1Bmbers of the court present concurring. The 
reviewing authori~y disapProved the findings and sentence as to accused 
Cohen, approved the sentences as to accused Scott and ~1cGhee, designated the 
"United States• Penitentiary, Lewisburg, Pennsylvania., as the place of con
finement and forwarded the record of trial. for action under Article of War 
5(>l. 

3. The evidence shows that on 9 Ar,ril 1944 Detachment Company :B, 
743d Military Police :Battalion, of ·which accused were members, wa,s bivouacked 
about two miles fro~ .Acerra, Italy (R. 5,6,59,62,11s,119). About 1800 hours 
on the date alleged, Prive.ta ~ene 0. Evans, Private Leonard Ji:. Tayll')r, 
and Private Milford L. Taylor, all :raembers of the 65th Ord:n.a.nce Ammuuition 
Co:mpa.ny (Aviation), were in a room on the second floor of a· house of prosti
tu.,ion at 63 Via Calzolaio-1n Ace~ra with two Italian girls when four_ other 
colored .American soldiers entered and "asked abottt wo~en• (R. 7,15-18,21-23, 
2s-30,34,35.59,60,63; Ex. 2). HilfordL. Taylor testified the "la.dies told 
us to tell the boys that they wasn't having any intercourse with them 
because it was Easter". Leonard Taylor testified that at the request of one 
of the girls he told the visitors 1 the girls hid gone to Naples• whereupon 
a soldier, whom Taylor identified as accused McQhee, asked Taylor •What you 
~oing to do?•, to which Taylor replied •Nothing". .After some words the two 
e~d in an altercation during which McGb.ee struck Teylor in the face 
causing his mouth to bleed. There was eTidence that during the altercation 
between McGhee and Taylor, llva.ns :produced and loaded a .45 caliber automatic: 
pistol. (R. 17-19,22-25,30,31;33,35,37,42,56) The visitors withdrew and 
lilvMs, w.ith the pistol in his hand, followed them down the stairs and fired 
as they drove away in a wee.pons carrier (R. 17,18,31; hs. 4, 7). 

Evans rejoined Leonard Taylor in the room with the two girls and Milford 
Taylor departed (li. 33 ,39). The four were in the room when about three' hours 
later a COJllil20tion was heard outside. lilvans was loading his pistol and went 
toward the door with the weapon in his band. (R. 39,43) One ot the girls 
was about to unlock the door when suddenly it was broken open and three or 
four colored soldiers •come in shooting" (R. 1S,19,27,35,36,3s,j9,42,43). 
Five or six shots were tired in rapid succession. Taylor and one ot the 
girls ran out the door, the other girl dived under a bed a.nd Evans tell to 

- 2 

C 0 N' l' I D :&: :N T I A L 

http:Co:mpa.ny
http:Prive.ta
http:three-fourths.of
http:unlawful.17


C 0 N F I D E N T I .A. L 
(U7) 


the floor with two bullets in his lef.t.~Q1l.lder, one in his head and a 
fourth in his right shoulder. (R. 7-11,19 ,20,28,36,3S-,39 ,42; Ex. 1) It was 
dark and none of the occupants of the roo~ were able to identify any of the 
intruders (R. 19,26,31,36,39,43). The colllJIB.Ilder of the local ea.rabinieri 
arrived shortly after the shooting and found Evans• body on the floor in a 
pool of blood, on the floor near it his pistol,- and just inside a.nd to the 
right of the door six empty .45 caliber cartridge cases (R. 52-55,58). An 
.American lieutenant .who arriTed a few minutes later examined Evans• pistol 
and found it h.a.d been fired recently but had seven rounds of live ammunition 
in the m8€azine and none in_the chamber (R. 64,65,88,89). This witness testi 
fied that the magazine of this type pistol holds seven cartridges and an addi
tional one could be inserted in the chamber and that when it is f'ired a 
live cartridge is automatically pushed from_the naga.zine into the chamber 
(R.- 90,91). Three days after the homicide the investigating officer re
covered two copper-jacketed .45 caliber bullets from the soft plaster wall 
opposite the door. They entered the wall about three or four feet apart 
and about four :feet from the floo;r. The six empty cartridge ee.ses found in 
the room, the t""o bullets retrieved from the wall and three other eopper
jacketed .45 caliber bullets removed fro~ ~ans 1 body were tilrned over to a 
ballistics expert for identification. (R .. 10-14,54,61,64-66,87,99-101) 

A medical officer testified that four bullets entered Ivans• body from 
the front and that his death resulted from the shock: caused by the wounds 
(R. 10-12). 

About 0200 hours on the morning following the shooting, accused's com
pany CO.llll.Oallder e.xa.ulined a .45 caliber Thompson subJ:JB.ehine gun issued to 
accused Scott and :found it had been fired recently. The gun had a fresh 
odor of bu.rnt ~owder and particles of burnt bits in the barrei. It was 
turned.over to- a ballistics expert for identification. (R. 5,92-94,98) 
~e weapons were kept in a rack, were always available a.nd there va.s no 
way of knowing when they were removed (R. q4) • 

A ballistics expert who examined the cartridge cases. bullets and 
Ila.chine gun testified that the five bullets and six cartridge cases were 
fired fro~ Scott's Thompson submachine gun. ~e based his conclusion on 36 
points of aiailarity he observed through a co~ison microscope between 
the pattern of markings on the cartridge cases and bullets turned over to 
him for.identification and those on four cartridge cases and bullets fired 
b7 hilll. from Scott's gu.n. Two microscopic photographs showing so::i18 of these 
similarities were introduced in evidence. (R. 95-108,112,114; lCxs. 14,15) 
Scott 1s Sllbma.chine gu.n, the six eTidence cartridge cases and fiTe bullets 
and the four test cartridge eases and bullets were also introduced in 
evidence (li. 98-102; Exs. s-13). 

Private Emanuel Bethea., a member of acciised 1s company, testified that . 
on the night ot the homicide, pursuant to an agreem.9nt with ace11sed Scott, 
he was Walking Scott's post with Scott's submachine gun when about 2030 hours 
Scott arrived a.t the post in a weapons carrier driven by accused Davis. !he 
weapons carrier etopped about ten feet frolll witness and Scott approached him 
Bayill& he Would take over the post whereupon witness returned Scott's sub
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(ll6) 	 Police l3a.ttalian (.A.vn), acting Jointly and in purSUBllce 
of a COllllDOn intent,. did, at Acerra, Italy, on or about 
2030 hours, 9 April, 1944, with malice aforethought, 
v111tull;r, de11bera tely", feloniously, unlawi'ull;r, and with 
premeditation kill one Eugene C. Evans, a human being by 
shootin,g hi1ll with a !L'hompson sub-machine gun caliber 45. 

Ea.ch accu.sed pleaded not guilty to and accused Scott, i!cGhee and Cohen were 
found g\lilty- of the Charge and Specification. Davis was found not gu.1lt7. 
No evidence of previous convictions as to accused McGhee or Cohen was intro
duced. As to accused Scott, evidence of one previous conviction by. summar7 
court-.'28.rtial for discharging a submachine gun in his squad room through 
carelessness in violation of Article of War 96 was introduced. Scott, McGhe.e 
and Cohen were each sentenced to dishonorable.discharge, forfeittire of all 
pay- a.nd allowanc:es due or to become due ·and confiner.ient at ha.rd labor 1 for 
life1 , three-fourths.of the members of the court present concurring. !L'he 
reviewing authori~Y" disapProved the findings and sentence as to accused 
Cohen, approved the sentences as to accused Scott and McGhee, designated the 
1Un1ted States• Penitentiary, Lewisburg, Pennsylvania, as the place of con
finement and forwarded the record of tria1 for action under Article of War 
~. 

3. !L'he evidence shows that on 9 April 1944 DetacbJolent Company :B, 
743d Military Police l3a.ttaHon, of ·which accused were members, ws.s bivoue.cked 
about two ndles fro~ Acerra, Italy (R. 5,6,59 1 62,118,119). About 1800 hours 
on the date alleged, Prive.te ~ene C. Evans, Private Leonard :S:. Ta.yll)r, 
and Private Milford L. Taylor, all aembers of the 65th Ordnance .Ammunition 
Co~ (Aviation), were in a room on the second floor of a· house of prosti 
tu.,ion at 63 Tia Ca.J.zolaicf in Ace:r:ra with two Italian girls when four_ other 
colored American solcliers entered and "asked ab011t women• (R. 7,15-1g,21-23, 
28-30,34,35.59,60,63; Ex. 2). MilfordL. Taylor testified the "ladies told 
us to tell the boys that they wasn't having any intercourse with them 
because it was Easter•. Leonard Taylor testified that at the request of one 
of the girls he told the visitors 1 the girls hid gone to Naples• whereupon 
a soldier, whom Taylor identified as accused McGhee, asked Taylor 11 W'hat you 
~oing to dot•, to Yhich Taylor replied 'Nothin,g". After some words the two 
engaged in an altercation during which McGb.ee struck Taylor in the face 
causing his mouth to bleed. There was evidence that during the altercation 
between McGhee and Taylor, »rans produced and loaded a .45 caliber automatiG 
pistol. (R. 17-19,22-25,30,31,33,35,37,42,56) The visitors withdrew and 
Evans, w.ith the pistol in his band, followed them down the stairs and fired 
as they drove ava::1 in a weapons carrier (R. 17,18,31; Exs. 4,7). 

Evans rejoined Leonard Taylor in the room with the two girls and Mpford 
hylor departed (:a. 33 ,39). The four were in the roo!ll when about three hour& 
later a COllllllOtion was heard outside. Evans was loading his pistol and went 
toward the door with the weapon 1n. his hand. (R. 39,43) One of the girls 
was about to unlock the door when suddenly it was broken open and three or 
four colored solcliers •come in shooting" (R. 1S,19,27,35,36,3s,J9,42,43). 
Five or six shots were fired in rapid succession. Taylor and one of the 
girls rrui out the door. the other girl dived under a bed and ha.ns fell to 
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the floor with two bullets in his le!,_t . .§l).Qµlder, one in his head a.nd a 
fourth in his right shoulder. (R. 7-11,19,20,2s,36,3s,39,42; Ex. 1) It was 
dark and none of the occupants of the roo~ were able to identify any of the 
intruders (R. 19,26,31,36,39,43). The colllJlander of the local cara.binieri 
arrived shortly after the shooting and found Evans• body on the floor in a 
pool of blood, on. the floor near it his pistol,· and just inside and to the 
right of the door six empty .45 caliber cartridge cases (R. 52-55,5g). An 
.American lieutenant .who arriTed a few minutes later eXB.I!lined Ev-ans• pistol 
and found it }l.ad been fired recently but had seven rounds of live a.num.mition 
in the magazine and none in.the chamber (R. 64,65,sg,g9). This witness testi 
fied that the magazine of this type pistol holds seven cartridges and an addi
tional one could be inserted in the chamber and that when it is 'fired a 
live cartridge is automa.tically :pushed from the na.gazine into the chamber 
(R.· 90,91). Three days after the homicide the investigating officer re
covered two copper-Jacketed .45 caliber bullets from the soft plaster wall 
opposite the door. They entered the wall about three or four feet apart 
and about four feet from the floor. The six empty cartridge ca.sea found in 
the room, the tvo bullets retrieved from the wall and three other eopper
jacketed .45 caliber bullets removed fro..i Evans' body were tlirned over to a 
ballistics expert for identification. (R •. l0-14,54,61,64-66,s7,99-101) 

A medical officer testified that four bullets entered ivans 1 body from 
the front and that his death resulted fro~ the shock caused by the wounds 
(R. 10-12). 

About 0200 hours on the morning following the shooting, accused's com
pany COll1lll8.nder eXSJll.ined a. .45 caliber Thompson submchine gun issued to 
accused Scott and found it had been fired recently. The gun had a fresh 
odor of burnt ~owder and particles of burnt bits in the barrel. It was 
turned.over to a ballistics expert for identification. (R. 5,92-94,98) 
1'he weapons were kept in a rack, were alwa;rs available and there was no 
way of knowing when the::r were removed (R. q4) • 

A ballistics expert who examined the c:a.rtridge cases. bullets and 
machine gun testified that .the five bullets and six cartridge cases were 
fired fro~ Scott's Thompson submachine gun. ~e based his conclusion on 36 
points of aillilarity he observed through a co:irparison microscope between 
the pattern of :markings on the cartridge cases and bullets turned over to 
him for identification and those on four cartridge cases and bullets fired 
b1 him from Scott's gun. Tvo microscopic photographs showing soJle of these 
similarities were introduced in evidence. (R. 95-1os,112,114; Ex:s. 14,15) 
Scott' a Bllbma.chine gun, the six eTidence cartridge cases and five ballets 
and the four test cartridge eases and bullets were also introduced in 
evidence (R. 98-102; Exs. S-13). 

Private Jemanuel Bethea, a member of accused's company, testified that . 
on the night ot the homicide, pursuant to an agreement with accused Scott, 
he was Wal.king Scott• s post with Scott's submachine gun when about 2030 hours 
Scott arrived at the post in a weapons carrier driven by accused Davis. !he 
weapons carrier stopped about ten feet from witness and Scott approached him 
sayill& he would take over the post whereupon witness returned Scott's aub
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machine gun to him. Scott then d..lsappeared with the gun in the direction ' 
of the weapons carrier. _Xowever, it vas dark, and :Bethea could not see 
whether Scott left in it. :Bethea called the corporal of the guard, remained 
on the post without a weapon until 0015 hours bllt did not see Scott again 
that night. (R. 44-50) 

The investigating officer was also line-of-duty investigating officer 
for his organization. Xe testified that on 15 April 1944, acting in the 
latter capacity, he took statements from each of the ace11sed concerning the 
facts surrounding 1"ans• death without: first informing them of their rights 
under Article of War 24. Slibsequently, on 2S April 1944, in his capac1t7 
as investigating officer in the instant case, he read the charges ~o each 
acCllsed individually, advised each as to the signer thereof and informed 
each as to his rights under Article of lfar 24. Af'ter having been so advised 
each accused 1 tated he had previously relate~ all he Jcnew about the matter 
and requested that his previous statement be used. The officer then copied 
the previous itatement of each acCllsed and each signed and swore to his 
state:r.ent before the officer. (R. 66-76, 7g, 79',sl-83) The statements were 
offered· in evidence with the specific qualification that each was tendered 
as evidence solely against the accused who made it. Over the objection of 
defense the state!llents were admitted in evidence, •as admissions against 
interest• and the law meiuber admonished the members of the court to •consider 
each statement ~s against· the· maker· only. and not as evidence against the 
other acC\lsed•. (R. 76,Sl-83,85,86) An objection by defense to the res.dill& 
of •any hears~ declaration contained in the statement• of Scott was likewise 
overruled (R. 84,85). The statements by Scott and McQhee contained recitals to 
the effect that they had been warned that they might remain silent and that 
whatever they said could be used against them. 

Scott, in his statement, said, among other thingsi 

•About 2000 	hours, 9 April 1944, McGhee, Cohen and I met Davis 
driving the weapons carrier toward Acerra. lfo stopped and 
asked us if' we wanted to ride with hil!l. We asked him where •._ 	 I• ~. 

he was going, and he said, 1 to take some laundry down'. We 
all got into the tl"\lck. I rode in the front seat, Cohen and~ 
McGhee in the rear of the truck. We vent to Acerra.and stopped 
at a whore house. Davis, Cohen, and McS-hee got out and went 
upstairs. I stood in the street door-way for a little while. 
Then I started up the steps and some civilians came down past 
me • I continued on up to the porch where I met Davis, McQhee 
and Cohen coiling out. We went doYn the stairs with me walldng 
in front. We all got in the truck and started away. Then I 
heard two shots. I don't k:nowvho fired them. Davis, McGhee 
and Cohen said, 1we are going be~k dwon there.• I said 11 
am with the 'bllnch1 • .We went back to-our ca.mp and parked the 
truck at the corner of the barracks. Davis stay-ed outside. 
McGhee, Cohen and myself went inside the barracks. I went into 
the Da.y room. In a little while McGhee came into the ~oom 
and said, •Come on, we are ready to go•. I came on outside 
with McGhee and when we vere in the ya.rd I saw that Cohen had 
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an Ml Ca. ••30 rifle, McGhee had e. Thompson sub-machine gun. 
Davis.had no weapon as far as.! know. As we went into the ya.rd 
Davis ~aid to-me,_ 'Where.are some of the corporals or sergeants, 
so I can borrow a pistol; I don't want to go down there without 
e. weapon 1 • Davis, Cohen, McGhee and I then started out for 
Acerra in the weapons carrier. While we were moving along in 
the truck they said, 'Scott where is your weapon?• I told them 
that the sentry, Pvt •.Bethea on post #2 had it. Pvt. Bethea 
had rq Thompson machine ga.n· on ·post when I visited him at post 
12, Apri,l 9, 1944 about 2130 or 2200 hours. We drove up to 
the Post #2 in a wea.pon(s) carrier. Davis was driving. I asked 
the sentry, 1let me have the g'1n a few minutes, I will bring it 
back right away'. The sentr;r did not say anything but handed 
me the gun. 

•nut 	reason we went after my gun was because at ca.:np, McQhee 
had a Thompson subma.chine gun in his hand, standing out in the 
yard near our barracks, Cohen had a.n Ml Cal •• 30 rifle in his 
hand at the same tilile. Davis was standing there also. Davis 
had no wea:Pon as far as I know. I think it was then about 2130 
hours. Davis McGhee, Cohen and I then went back 1;o the hoiise 
that we had been to previo:usly·.·· Davis wa.."lted to drive the truck 
into the ll!ae doorway into the coU:rt yard, but McGhee said, 1no, 
park it on the street •. ~ truck.was left on the street. . 
McGhee got out first, Cohen second, I was behind Cohen, and DaTis 
was behind me. We went upstairs to, the l'Oom. The door was open 
when we reached it. I heard lots of shots being fired.· The · 
room had e. dim light in it. I saw McGhee and Cohen go throUgh 
the door with their weapons at about port arms. Davis was behind 
ma. I don't lt:now whether Davis had any weapon with him at that 
time or not. I don't kriow whether Cohen and McGhee fired their 
weapons or not. I did hear shooting, more tha,n one shot. I 
was standing in the cioor-Ylcy' and I fired one shot with my 
ma~hine-gun into the room. I do not. know whether I hit atly
one or not. I did not see anyone fal1. as if hit. I did not hear 
aivone ;yell out as if they bad been shot. Lots of people ran 
down the stairs. I ran down also. l still carried my gun. I 
ran down the street toward rrr:r camp. •••• 

•»afore 	the party- broke up I went to bed. J.f'ter I was asleep 
for awhile Cpl Baab woke me up and said :Bethea bad called up 
for -:r gun. I said there is nothing I can de> about 1t. Later 
ou in the uight I was awakened. and placed under arrest.• 
(Ix. ~) ' ' 

~bee's statement .included the follovin&: 

· •1 was colaing back to camp from a walk and I met a weapons carrier 
Yith .Davis driving e.nd Scott on the front seat and Cohen in the 
back. So· the;r insisted I go with them. I got in with them. and 
we vent to Acerra. We go to this house. When we get in there 
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were three other colored soldiers in the place and some girls. 
When we got in one of the soldiers said, 1this place is fin.ished 
get out•, the soldier.who said this was lying on a s;iia.11 bed, 
and so Scott went over to the bed and had some words with him. 
A soldier pu.lled a pistol and put a bullet in the chamber. This 
soldier was standing. in the corner, so I told him it was no use in 
doing that, cause maybe the fellow was drinld.ng and did not k:nov 
what he was doing. !:e insisted we get out in a hurry. Two 
vent out right away, and then Scott, and he then pushed Cohen 
out, and he ca.me out behind us calling one of his soidier friends. 
So when we got in the weapons carrier he fired at us, one shot. 
Ye then came to camp and Scott insisted we go back. Scott got a 
subJ11B.chine gun and ga.Te it to me. Ke went upstairs in our 
quarters and got it when we were back at the ca.mp. Scott insisted 
on going to Post 12 to get another sub-Thompson gun, saying that 
this one was his. We went to Post #2 and he got the weapon from 
the sentry and we go back to the house and when Scott got in 
he opened fire. All the people in the room ran out. 'When we 

· got out on the' ground he insisted that I drive the vehicle back 
to ca.mp because we could not find Davis. I would not do this 
because I didn't have a key and I didn 1t take the v~hicle down 
with me. So I walked back to ca.mp. The four of us vent dOwn 
to this place twice. I carried a gun, Scott carried a gun, Cohen 
had a rifle, Davis did not have a weapon. Scott was the only one 
of our group in the house the second time. 

'When we went to Post #2 Davis stopped the truck in alongside 
sentry. Scott called the sentry by name, trom the tru.ck, a.nd 
said, 1give me my gun'. IV view of the sentry was obstructed 

· by the canvas top on the truck, and I was talking to Cohen, so 
I didn't see the sentry give the gun to Scott. !rb.e sentry said 

' something in r epl;y to Scotts f demand f'or the gun, but I did not 
understand the words. When we got back to the house the second 
time I saw DaTis get out of the truck. I do not know where he 
went to.· I saw Scott ·fire his gun. !:e did not put it to his 
shoulder, but fired it by holding it in both hands above the 
hip. I was beside the doorway right behind Scott, who was in
side the doorway in the room. I saw the flashes of the shots. 
I did not count the.nmiber of shots fired., but there were more 
than one •. I did not see anyone get hit nor hear anyone scream 
or make a noise as if hit by a bu.llet. The people in the room 
all ran and were making a lot of noise by yelling~ I followed 
the other soldiers and women down the stairs to the turn in the 
steps, where Cohen was sta.nding. Cohen and I ran on down to the 
truck in the street. Scott then walked up to the truck where 
Cohen and I were ata.nding, Scott said, 'Get in the truck and 
drive 1t away from here•. Scott had a ma.chine gun in his band 
at the time. I would not drive the truck, and walked down the 
street towe.ra 'J1lY camp by myself. I do not know where Scott and 
Cohen went fraa there. I next saw Cohen in our barracks. I 
never saw Scott anyi;tore that night. , 
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•Wh.en 	we were at the house the first ti:!le, and after.·we were told 
to get out by the soldiers, and we all started away, one of the 
soldiers, who had a.:i:i .Army Cal •• 45, followed us down to the ground 
and fired the pistol as we got into the truck. I did not see. 
him fire the pistol,, but while he was following us down stairs 
I saw the pistol in his band. All this oecur(r)ed on 9 April
1944• (Ex. 7) • . 

.Accused's former and present eomnany COllL"1JS.Ilders and a lieuten.8.nt from 
accused's company testified for the defense that McGb8e, Cohen and Davis had 
performed their duties in a •satisfF-.ctory :manner, bad not been in trouble and 
had good military records (R. 115-120). 

The accused elected to remain silent (R. 121). 

4. It thus appears from the evidence that at the time and place 
alleged Eugene O. Evans, the person named in the Specification, was killed 
as the result of being struck by four bullets fired fro~ a .45 caliber 
Thoapson submachine gun issued to accu.sed. Scott. !he homicide occurred in 
a-room on the second floor of a house of prostitution. Scott admitted he 
was standing in the door of the room occupied by Evans and "fired one 
shot with my ma.chine-gun into the room•. Accused McGhee admitted he was 
"beside the doorway right behind Scott, who was inside the doorway in the 
room. when Scott fired• e.nd was himself arced with a submachine gu.n. :Both 
these ~ccu.sed a~i tted further th.8.t a few hours before the homicide the1" 
visited the room where the homicide occurred where l·fcGhee had an altercation 
with a com:panion of »vans, and Evans, with a pistol in his band, forced them 
to leave, followed them to their truck and discherged his weapon as they · 
drove awa:y. Scott stated tha.t, as they drove away, his companions said "we 
are going back dwon there•, to which he replied "I am with the bunch". 
Eoth Scott and ~rc~ee admitted going so.rae two miles to their camp, arming 
themselves with sub~chine guns and returning to the room occupied by Evans 
where the evidence shows they broke open the door and •come in shooting". 
The attack was so sudden thB.t although Evans had an automatic pistol in his 
hand he did not, apparently, fire it. · 

There is evidence that the return to the scene was ~otivated by a comlllOn 
unlawful. purpose, that is, that. resentful of the indignities imposed upon 
them by Evans, accused Scott and McGhee, araed with deadly weapons, returned 
to even the score. Evans was armed but accused were plainly the aggressora. 
No excuse or Justification for the homicide is suggested by the evidence. 
:B7 joining 1n a colll!lOn design to commit an unlawful a.ct, the natural and 
probable consequence of the execution of which· involved the contingency of 
taking human lite, Scott and McGhee each bees.me responsible for the ho•icide 
couitted by Scott acting 1n furtherance of such common design. The shooting 
was deliberate and wanton and without legal excuse or justification. Malice 
is inferable from the possession and use of deadly weapons and other circum
stances 1n evidence. Scott and McQhee were 'properly found guilty as charged
Cmo 1470, l!al.l et al; ?UTO 2221, l!'a.rris et al; lS u.s.o.A. 550; 26 Am. Ju:r., 
llolllicide, secs. 5s,60,64,66: 29 CJ p. 1073 et seq.). 
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5. The statements of accused Scott and McGhee were adrdtted in evidence 
over objection. The objection vas based, in substance, upon the fact that 
some two weeks before the state~ents were secured accused, without being 
advised of their rights under Article of War 24, had given similar statecents 
in the course of an illvestigation into the line-of-duty status of ~vans at 
the time of his death, and also on the additional ground that the statement 
of each accused was competent only as 8€ainst the maker. The record is 
clear that before the statements introduced in evidence were made each accused 
was fully informed of his right to remain silent and after being so informed 
requested that his previous statement be used as the basis for the etatement 
he desired to make. In compliance with such request the previous statement 
of each accused was copied and each accused signed and swore thereto. The 
statements were tendered in evidence with the specific qualification that 
they were offered only 8€ainst the maker in each case. In addition the law 
member specifically advised the court that each statement was to be considered 
only as nidence ~inst the maker thereof'. This procedure was proper. The 
fact that a confession or e.dmissi~n of one cooffender is inadmissible against 
the others does not prevent the use at a joint trial of such confession or 
admission ~inst the one who made it (MOM, 1928, par. ll4c). The voluntary 
nature of the statements was cle&rly shown by the evidence. 

6. There was no error in the action of the court in overruling the 
objection by defense to the reading of •any hearaa.y declaration• contained 
in the statement of a~cused Scott. Consideration of the statement was 
specificall7 limited to the author thereof. Moreover, there vas ample and 
convincing competent evidence aliunde Scott's statement to sustain the con
viction of Mc~hee. It ie not reasonable under the circwnsta.nces to suppose 
tbat the hearsay declarations contained in Scott's statement, even if 
in.a.d.m.isaible, had any influence on the finding of the court as _to the 
accused McQhee or that their adaiasion under the eirCUllSta.nces in any way 
prejudiced aey eubstantial rights of the accused McGhee. 

7. The charge sheet shows that accused Scott 1B 26 years old. l!e vas 
inducted into the J.rrq 6 March 1941, and bad no prior service. Accused Mc;}).ee 
is 28 Tea.re old. lie was inducted. into the ~ 23 Jul:' 1942, and had no 
prior service. 

S. The court vas legally constituted. ?lo errors inju.riousl7 affecting 
the substantial rights of accusedvere collllllitted during the trial. The 
l3oard of Review is of the opinion that the record of trial is legally suffi 
cient to support the findings ns to accused Scott and McQhee and the sentences 
as to these accused. Confinement in a penitentiary is authorized by Article 
of War 42 for the offense of lllllrder, ~ecognized as an offense of a civil 
nature and so punishable by penitentiary confinement for more than one year 
by Section 454, Title 18, United States Code. 

S:'i1.~~~~~~~~~ Judge J.d.Tocate. 

-/:!:.~~~~~=-==~-· Judge Advocate. 
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Branch Office of The Judge Advocate General 

with the 


North African Theater of Operations 


Board of Review · 

lWO 25.39 

UNITED STATES ) 

v. 
) 
) 
) 

Privates·BERN.l.RD 0 1DOI'lli"ELL ) 
(J.3 016 153) and S1'EVE ) 
KORINCHOK (3.3 015 ·912) • both ) 
of Company C, 5lst lJedical ) 
Batt'alion, and Private CECIL " ) 
E. GUNTER (34 760 942), attached ) 
to Headquarters Detachment. 29th ) 
Replacement Battalion. ) 

) 
) 

J..l'O 5.34. u. s. .Army. 
_2~ June 1944. 

Pl!NlNSUUR BASE SECTION 

Trial by G.C.M., convened at 

Naples• Italy, 9 i.Iay 1944. 

As to 0 1ponnell. and Korinchok: 

Dishonorable discharge and 

confinement for 10 years. 

As to Gunter: D1shonorable 

discharge and confinement for 

15 years. 

O'Donnell and Korinchoka Federal 

Reformatory, Chillicothe, Ohio. 


· Gunter: u. s. Peniten'biary. 
Lewisburg, Pennsylvania. 

REVIEW by the BO.ARD OF REVIEW 

: Holmgren. Simpson and Mackay, Judge .Advocates. 

1. The record of trial in the ca.se of the soldiers named above has 
been examined by the Board of Review. 

2• AccUBed were jointl.y tried upon the f'olloYing several " and joint 
Charges and Specifications a 

QI DOl-i'iEIL .AhD KORmCHOK 

CHllRGEa Violation of' t~e 94th Article of War. 
. ' . 

Specification~l• In that Private Bernard (NMI) O'Donnell, Co. •c•, 
51st Medical Battalion and Private- S~eve (NMI) Korinchok, Co. 
•c•, Slat Medical Batt~ion acting jointly, and in pursuan,L 
of a camnon intent with Private Cecil E. Gunter, did, at Naples, 
It81.y, on or about 2200 hours, 14 March 1944, feloniously take, 
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steal, end csrry.e.way thirty-two (32) U. s. Jtrrrry blankets 
of the value of about $247.68, property, of the United States 
furnished and intended tor military service thereof. 

Specification 2: In that Private Bernard (NMI) 01 Donnell, Co. •c• 
Slat 1.ledical Battalicn, and Private Steve (NI,:I) Korinchok, Co. 
•c•, 5lst !.!edical Battalion acting jointly and in pursuant ot 
a cOJilIWn intent with hivate Cecil E. Gunter, did, at Naples, 
Italy, on or about 2200 hours, 14 1'.f.arch 1944, wrongfully end · 
knowingly sell twenty-six (26) u. s. Army blankets of the value 
ot $201.24; property ot the United States furnished and 
intended for military service thereof. 

GUNTER 

CHAroE Ia Violation ot the 6lat Article of War. 

Speciticatio:na ~that Private Cecil E. Gunter, casually atchd 

.· 	 headquarters Detachment, 29th Replacement Battalion, did, 
without }>roper leave, absent himself from his cOI:mmd at Agnano, 
Naples, Italy, trolltabout io March 1944 to about 16 March 1944 

ClURGE IIa 	 Violation of the 94th Article of War. 

Specitication la In that Pvt Cecil E. Gunter, casually atchd Hg_ 
Det, 29th Repl Bn, did, in conjunction with Pvt ~rnard 01 Ixi:J.w~ll 
and Pvt Steve Korinchok, both of Company •c•, Slat ~dical · 
Battalion, at Bagnoli-, Italy, on or about 14 March 1944, fel 
oniously take, steal, and C8.ITY away thirty-two (32) blankets 

·of the 'value of about $247 .68, property of the United Ste.tea 
turnished end intanded·:.L'o:r the military eerTice thereof. 

Speciticaticm 21 In that P1't Cecil E. Gtmter, casually atchd liq 
Det, 29th Repl Bn, ·did, at Begnoli, Italy, on or about 16.March 
1944. telonioualy take,. steal and carry away eig:ti.teen (18) 
blenkets ot the ie.lue.ot about $139.32, property of the United 
States turniahed end intellded for the military service thereof. . 	 . 

Sp.citication 31 !Ji that Pvt Cecil E. Gunter, casually· atchd Hq 
Det,_.-29th Repl Bn, did, in conjunctiai 'With Pvt Bernard O'Donnell,
end PTt Steve Xorinchok, both of Company •c•, Slat 'Medical 
Bettalion, at Bagnoli, Italy, on or about 14 March 1944. wrong
tull.y and knowingly sell to Izzo Alberino twenty-six (26) 

·blankets of tbe value of about $201.21~, property of the Unitad 
States hrnished and intended for the military service thereof. 

Each accused consented to a cOI!IDCI>. trial. Each pleaded not guilty to and 
wa.a toun4 guilty of the Charges and Specifications pertaining to him. No 
endmice, ct pr6vicus convictions as to accus.d Gunter and 01 Donnell was 
introduoed.· Edden.ce or two previous c6nv:icUons by summary court-martial 
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as to accused Korinchok, one for entering an off-limits area end being 

disorderly in a public plape in violation of .Article of War 96, end one for 


• 	absence without leave in violation of Article of War 61, was introduced. 
Each accused was sentenced to dishonorable discharge, forfeiture of all pay 
end allowances due or to become due end confinement et ·hard labor, O'Donnell 
end Korinchok for ten years and ~unter for 15 years, three-fourths of the 
members of the court present concurring.in the sentence as to Gunter. The 
reviewing authority approved each sentence,· designated the Federal Reforma
tory, Chillicothe, Ohio, es the place of confinement for O'Donnell end 
Korinchok and the U. S. Penitentiary, Lewisburg, Pennsylvania, as the place 
of confinanent for Gunter, end forwarded the record of trial for action 
under i.rticl~ of War 50i~ 

3. J.13 to the Specificetions of the Charge respecting O'Donnell and· 
Korinchok end Specifications land J, Charge II, respecting Gunter, the· 
evidence ~hows that during the evening of 14 !;:arch 1944. et Fuorigrotta, 
Italy (in the vicinity of Bagnoli end Naples), the three accused end en 
Italian woman ni;mied Liai Umilia, went to the house of one Izzo .Alberitlo •• 
This Italian testified that the accused had 32 blankets with them and that 
the woman consulted him about their quality end, according to witness, 
obtained a loan from· him to enable her to purchase the blankets from the 
soldiers~ (R. 10-12,14) Of the blankets, 26 •were bought and six (6) were 
refused'. The price agreed upon was·$+30.oo, of which accu.Sed Korinchok was· 
then paid $43.00. Each of the other accused was to get $43.50 on the f'ol 
lowinS day. With the exception of two or three •which were a little differ
ent• end were possibly English, the 32 blankets were •regular u.s. Anny .: ... 
blankets•. (R. ll-l.4) 

.A.ccused Gunter made a written statement on 19 March 1944, after he was 

•quoted 	the 24th .Article bf' War and warned of hia rights 
as a soldier end was told that he did not. have to make a 
statement if he did not want to, end he was also told that 
if' be did make a stateill:lnt that it could be used against 
him it the case ever came to trial' (R. 20). 

The statell2nt was-admitted in evidence only •against the one who sif;ned it• 
(B. 20,21; Ex. 2). Gunter. stated therein that while absent without _leave he 
got acquainted with accused O'Donnell and together th~y often visited the 
f'e.mi.ly or •Izzo .Al Bartino1 • On 14 March 1944, he and O'Donnell left 

1 Izzo's.house at about 1930 hours, f'or O'Dol:mels Celll!l• 
On the way he told me that he had' made a deal .to sell 
sane Army blankets tor $5.00 each.· O•Donnel told me 

1 

that he was on guard near a tent where t}tere were some 
blankets and it I would hel:p him- take -the blankets to 
Izzo' a house we would s:plit the money. I agreed. 
O'Donnel showed me the tent where the blankets were, 

-telling ~ that he would watch f'or other guards and let 
me know when to take the bl~ets from the tent. I went 
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into the tent and sat down on sot."le blankets. A few 
minutes later O'Donnel and another guard Pvt. Korinchok, 
came into the tent. O' Donn.el told me that Korinchok 
was in on the deal and that the money would be split 
three ways. I agreed to this; The three of us agreed 
that I would take the blankets fro1'1 the tent· and carry them 
about 100 yards away and leave them· there until O'Donnel 
and Korinchok were relieved at 2200 hours. Then they were. 
to come and,help me carry the blankets to +zzo's ho~.e. 
O'Donnel and Korinchok then left the tent to take up 
their posts, so they could warn me if anyone cmne around. 
I made two trips carrying the blenlrnts a.bout .100 yards away 
from the bn. area, and put them on the ground in a near 
by field. I then went to Izzo's house and I stayed there 
until about 2130 hours then I went be.ck to where 01 Donnel 
and Korinchok were walking guard. 0' Donnel told me I 
shouldn't be hanging around that soreone might see me. 
So I then went to wheFe the blankets were in the field and 
waited there· until O'Ibnnel and Korinchok came, it was 
about 2215 when they arrived. 1 

Gunter stated further that, 

1 The three of us then carried the blankets to Izzo's house. 
Izzo agreed to buy the blankets for $5.00 each. Izzo 
said that he had only 5,000 lire with him, saying that he 
would pay the balance to:norrow. He gave Korinchok $43.00, 
and told 01 Donnel and I that he would pay us the next day. 
On the following dayfat.about 1300 hours O'Donnel and I 
went to Izzo' 8 house and he gave us each $43.50:.• (R. 21; 
Ex. 2) 

i 

Arter being ,warned in substantially the·, same language as in tie. case of 
Gunter, accused O'Donnell made a written statement on 18 IJarch 1944; which 
was admitted in evidence •as it pertains to the accused that signed it 1 · 

(R. 20,22,23; Ex. 3). 01 Ibnnell stated therein that on the night or 15. 
March 1944 he met accused Gunter at the home of 'Izzo Alberino1 where they 
were drinking with •some of the girls', including Lisi Umilia, and that he, 
O'-Donnell, proposed to sell her some blankets at a price of five dollars 

. each. He stated further that 	 · 

•Gunter 	and I had a few more drinks with the girls and · 
left about 1930 as I had to go on guard at 2000hrs. Qn 
the way back to my camp we agreed that we would get some 
blankets from my camp end bring them to Izzo .Alberino' s 
house to· sell for five ($5.00) dollars each. We knew, 
that my poet was near the tent where the blankets were 
stored. I was to watch out for the other guards end Gunter 
was to go into the tent and take the blankets out and 
throw them in a field until I got off guard which was 

2200 hrs. wee~'~t:J~~,, l[ets to Izzo 
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i.J.berino' s house. Gunter went into the tent where the 
blankets were and I took up my post, which was·#4. 
Post i/J connected with mine and the guard on there was 
Pvt. Korinchok. Pvt. 'Korinchok was standing around the 
tent and"I asked him if he cared to take a walk or would 
he stick· around and i:-.eke some easy nx>ney. He said he 
would stay around. I called Gunter out of the tent and 
we told him that we would watch out for the other guard 
while he toolc the bl6Dkets 6ut of the tent. G~ter I!lade 
two trips taking 32 plankets. Later Korinchok and myself 
met Gunter when we got off guard. We went over to the 
field where Gunter had the blankets and took them down 
to Izzo Alberino's house. Six of these blankets had holes 
in then and we were unable to sell them. We' sold the 
remaining 26 for one hundred and thirty ($130.00) dollars. 
Izzo Alberto, not having enough money to pay the full amount, 
give Pvt. Y:...0rinchok forty-three ( $43. 00) dollars and informed 
Pvt. Gunter and myself to cor.-~ back to next day and he 
would pay the balance. The following day Gunter Ellld myself 
returned to Alberto's house and received from him forty
three ($43.00) dollars each. LE.ter that night I took the 
six blankets--tl+at we were unable to sell bEi.ck to my 
organization.• (R. 22,2.3; Ex • .3) 

.Accused l{orinchok made a written state~~nt on 19 March 1944 after having 
been warned in substantially the sane lenguege es were the other tuo accused 
(R. 20,22,23; Ex. 4). The state~ent was adLlitted but with the u.~derstanding 
that it would •not be used in evidence except.for the person whose signature 
appeal's thereon• (R. 2il). In it, I\orinchok stated that, 

•on the night of !.ilrch 14 at 2000 hours I went on guard et 
Post #3 at the 5lst I.Iedical Bn., Co. C, J~ 782. The Post 
next to oe was :post #4 and the sentry walking that :post wes 
Pvt. Bernard 01 Donnell. I was walking my Post .end heard a 
noise in the motor pool supply tent where u. s. Arrey blankets 
are stored. I went end investicated end found a soldier in 

··the. tent laying on some blankets. I asked him what he was 
doing and he answered that he was a friend of Private O'Donnell 
and was just waiting for him to get off duty. .1-i.t about 
2215 Pvt 01 Donnell and myself met Pvt. Gunter out in the 
field where he had 32 blankets. I was appointed the guard 
while Pvt. O'Donnell and Gunter take the 32 blankets to the 
home of Izz.§. Alberino. At about 2230 Gunter came back and 
informed me that the 32 ·blanket$. were d·own at the house. I 
then went down to the house and Pvt~ O'Donnell encl Gunter and 
myself had a few drinks. Izz~ Alberino refused to buy six 
( 6) of the thirty-two (32) blankets as they had holes in 
them. The remaining -twenty-six ( 26) were purchased by Izz~ 
.Alberino at five ($5.00) dollars. Alberino was unable to 
pay the full amount so he paid me forty-three ($43.00) dollars 
that night and told O'Donnell end Gunter to return the next 

day for their s~~,·~~t'-~fi!'-ftf.•t 
Cut~i·j~tN ~ '1 . 2s13s4 
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The court, at the prosecution's request, took judicial notice of 1 .AR· 
30-3000, 31 August 1943, wherein U. s. lJ:'rrJY blankets are listed' at $7.74 
each (R. 25). 

As to the Specification of Charge I, pertaining to accused Gunter, an 
extract copy of .the morning report of· Headquarters Detachment, 29th Replace
LJ.ent Battalion, introduced in evidence (Ex. l; R. 9), shows the following 
entries: 

1 11 I.:ar 44 

34760942 Gunter rtns & qtrs Pvt 


l:>uty to AWOL as Of 10 I.m 44 0645• 


In his statenent dated 19 I.iarch 1944, Gunter stated: 

•on the 9th day of I.filch I left the 29th Repl. Bn. on pass. 
I.ty- pass was up at 2030 hours, but I did not return to 
Il'.\)1' camp~••For the past seven days, I have been staying at 
the 45th Hosp. and the 5lst lied. Bn

1 (R. 21; Ex. 2). 

As to Specifi~ation 2 of Charge II, relating to Gunter, the'evidence 
shows that about 20 minutes past midnight of 16-17 l.Brch 1944, a sentinel of 
Company D, 5lst Medical Battalion, stationed at Bagnoli, Italy, halted Gunter 
when the latter 'with 18 blankets on his shoulder• crossed the sentinel's 
post and was undertaking to climb over a near-by wire fence (R. 16,17). 
Gunter 'laid the blankets down and walked up• to the sentinel (R. 17). The· 
latter testified he knew there were 18 blankets because they were coun-ted in 
his presence (R. 16,17). The sergeant of the guard, w4o arrived at the 
scene, testified that accused Gunter had in his possession 18 blankets which 
had been taken from a tent where they were stored and which were the property 
of the Uni.ted States (R. 18,19). The witness testified further that he 

•asked 	him who he was and he told me. I asked him what he 
was doing with the blankets and he said he just wanted them • 
.And I said, 'do you know what you get for stealing blankets', 
and he didn' t answer. Then he told me to be a good guy and 
to leave him off. I told him that I'm not that kind of a 
soldier, to do these things• (R. 18). 

In his statet~nt dated 19 !,uch 1944. accus~d Gunter stated: 

•On 	16 I~ch 1944 at about 2000 hours, I met O'Donnel at 
Izzo's house. end we stayed there drinking wine until about 
2300 hours. We left together end walked back to his camp. 
After arriving in his camp we went' to the tent where we had 
pre~iously taken the blankets from•.There were no guards 
around, so O'Donnel suggested that we take some more blankets 
to Izzo. We each took a bundle of blankets. O'Donnel left 
first, he was several yards ahead of me,· when a guard flashed 
his light on me and called halt. · I stopped, dropped the.-.... ~ 7 ~ .,...... T 'V~-:" ~ Al

.. ; .... •Ci " ,. ; : ~ "1 1· lil 
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blanl:ets and went bt.ck to the guurd. 'rhe Cpl. ru:lci the Sgt, 
of the guard ca..e over and took r.1e to the c,uarcihouse, also 
the 18 blankets which I had ta.ken fror:l the tent" (R, 21; 
Ex. 2). 

The three accused elected to reL;ain silent (R. 25,26). 

4. The uncantradicted evidence shows that at the places and times 
alleged in the Specifications of the Charge respecting O'Donnell and Korinchok 
and Specifications l and 3, C)l.arge II, respecting Gunter, the three accused, 
acting jointly and in pursuance of a common intent, took, stole and caNied · 
away 32 United States J.rmy blanl:ets of the value as alleged, furnished and 
intended for the military service, an~ thereupon wrongfully sold 26 of these 
blankets, inferentially, to Izzo Alberino, The completion of the asportation 
and the sale were established by the testimony of an Italian who was shown 
to have been involved in the wrongf'lµ sa:le and a preceding larc.enous . t.akins 
is clearly inferable from all the circumstances disclosed. The ;pretrial 
statements of the three accused contained 'admissions amounting to confessions 
of guilt of both offenses and were sufficiently corroborated by the testimony 
of the Italian accon:q:ilice. Accused were properly found guilty as here 
charged (1ICM, 1928, par. 150i). 

The 1.mCOntradicted evidence also shows that at the place and time alleged 
in the Specification, Charge I, relating to him, Gunter absented himself 
without leave from his command and retr.ained absent tor a period of six days. 
The moniing report as well as the admissions in accused's pretrial statement 
establish his guilt as here alleged o.mr, 1928, par. 132). 

The evidence also shows that at the place and tioe alleged in Specifi· 

cation 2,-Charga II, relating to him, Gunter took, stole and carried away 18 


.blankets, of the value averred, property of the United States furnished · 
end intended for the military service thereof. This accused was apprehended 
in the act of -carrying away the stolen blankets. Admissio~ of guilt were 
in:q>licit in his conversation with the noncommissioned officer who talked to 
him immediately after his apprehension·. These together with his written 
:pretrial statement clearly dem:mstrate his guilt (I.IC1I, 1928, par. J.50i). 

~:..:. ' 
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.Article of War 94 and were properly charged in separate specifications. 

Accused were punishable for both offenses (1,.C:.", 1928, par. 150i; Bull. JAG, 

January 1944. sec. 452 (8); N.AI'O 1135, I,Iorning). 


7. The charge sheets show that accused O'Donnell is 23 years old (he 
announced in court he was 24) and was inducted into the Army 20 I.Jar-ch 1941, 
with no prior service; that accused Korinchok is 22 years old and was 
inducted into the Army 15 l.18.rch 1941. with no prior service; and that accused 
Gunter is 21 years old and was inducted into the J..rmy 18 February 1943, with 
no prior service. 

8. The court was le£;all;-</ constituted. No errors injuriously affecting 
the substantial rights of accused were cor.:unitted during the trial. The 
Board of Review is of the opinion that the record of tri~ is legally suffi 
cient to support the findings and sentences. Penitentiary confinement is 
authorized for the offenses of larceny and sale of property furnished or to 
be used for the military service, of value in excess of $50.00, recognized 
as an offense of a civil nature and so punishable by penitentiary confine
ment for more than one year by Section 87, Title 18, United States Code. 
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1 :~cLter or CrerG.tiorJ.s 

.h.i,"\) 5Jlj., U. S • JJ.Tff',,., 

2.'t June 1944• 

..=:o.s.rd cf :i.i.cvicr: 

'J: L D S '~ A T ES 	 ) FIT..ST J~..C:Jill DIVISIOi; 
) 

v. 	 I 
\ Trh.l by G.C.I.:., co:.vened at 
) .:J?O 251, u. :;,. J-.xr.;y, 8 i,.ay 

I1riv£:.te j7irst Cl£.~s n::c:::2 \l. J 
\ 154h. 


1~:l:... ( .?5 .JL~l 575 ~, CoL1x ny ::: , ) Dishonoreble discher£e crid 

6th ..;.r:.:ored Infur.try :icL;ir.:.ent. ) confine::..en t for 30 yer;.rs. 


) . =aste~1 LrW1ch, United .;,ta·tes 
) ~isci:;;ilim..r:,· :c,.rrLcks, 
) Greenh.:.ver.. , l'ieTI Yorl:. 

:::Ji.VIE",/ by the BOiJID o~· fu,'"'VJZ;l 


I~ol,;~re::, i3itlpson E:nd llickay, Judge i.dvocates. 


1. 'rhe record of triW. in the case of the soldier nemed above has 
been ey~ned cy the Jow·d of F:cview. 

2. ,'.:..ccused rras tried. upon the followini:; Charr;e and. Specific:::.tions: 

CI:MGE: Violo.tion of the 5Gth .brticle of ilar. 

Specification l: In that f'riwte First Class Robert W. Rehm, 
Cor.:pany "I 11 , .Sixth ..".n-:cred Infantry Regiment , · did, near Q.ualiano, 
Italy on or about 21 January, 1944, desert the service of the 
United States by etsen tir.G hii:1Self "l'li thout proper leave fro:r:r 
his organization with intent to avoid hazardous duty, to wit: 
Transportation to s~aging area et I:Lples, Italy for ehlbarkation. 
on ships enroute to new coti.bat area, and service thereat; end 
did rerilain abcent ·in desertion until he was.apprehended at 
1~aples, Italy, on or about 23 January, 1944. 

Specific~tion 2: In that Priv&te First Class Robert w. Rehm, Company 
11 1-, Sixth J.rr.,oreu Infantry Regiment, did, at staging area at 
l-Japles, Ita1.y, on or ·about 24 Januery, 1944 desert the service 
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of the United States by absenting himself without proper 
leave from his organization with intent to avoid hazardous 
duty, to wit: Transportation by water to the beachhead at 
J..nzio, Italy, and service thereat; and did remain absent in 
desertion \.llltil he was apprehended at Naples, Italy on or 
about hlarch 7, 1944. 

Specification J: In that Private First Class Robert W. Rehin, ·com
pany ·1111, Sixth Ji.rmored I.nfantry Regiment, did, at bivouac 
near Camigliano, Italy, on or about 8 !.:arch, 1944 desert.the 
service of the United States by absenting himself without 
proper leave from his place of duty, with intent to avoid 
hazardous duty, to wit: Transport·ation by water to the 
beachhead at .Anzio, Italy, and service thereat; and did 
remain absent in desertion until he was apprehended at Naples, 
Italy on or about·14 I.larch, 1944. 

Accused pleaded not guilty to and was found guilty of the Charge and 
Specifications. lio evidence of previous convictions was· introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due and confinement 'at hard labor for 30 years, three
fourtha of the members of the court present concurring. The reviewing 
authority approved the sentence, designated 11 United States Disciplinary 
Barracks, Greenhaven, New York 11 , as the place of confinement and forwarded 
the record of trial for action under Article of War 50i. 

. . 3. The evidence shows that on 21 January 1944, Company I, 6th 
:,,.Armored lnfantrjr, of which accused was a member, was in a staging area near 

' · Q;ualiano, Italy. The company was finishing the water-proofing of its 
vehicles· 11 for· some kirid of a move•. They did not know where they were going 
but they knew they •were going' by water• and 11 were getting ready for a · 
movement by water•. (R. 5,7 ,10) The men knew they 11would be making a trip 

··by.water and going into a_new combat z.one 11 , ma.king an amphibious landing 
:_., (R. 8). lfo passes were issued for that day alid all JOOinbers of the organi

. zation were restricted to the company area "(R. 7 ,10). On that date acctised 
was missing and though a search was made for· him, he coUld not be found. 
He did not haye permission to be absent.- (R. 6,8,10; Ex. B) The company 
moved to· •the palace grounds• in Naples •a day or two later• (R. 5), and . 
accused •was brought beck• to his company on 23 J'anuary 1944 (R. 6,8,10). 
It was stipulated that accused had been apprehenaed •at, Naples" (R. 11). It 
was commo~ knowledge that a landing had been made on the .Anzio beachhead 
end •it was common knowledge that in ell probability• that was where the 
cOlJ:lPanywas going~ 

.· When the organization. arrived at the-palace e;rounds it was •constantly 
on an alert•' no passes were issued, end the troops' were .told •no one was to 
leave the palace grounds without permission from higher authority•. While 
at .the palace·grounds each man was· informed -the number of the boat he was 
going on• (R~ 9) On the morning of' 24 J'anuary 1944 accused was missing at 

· 	reveille. and was not with the company again until l!arch. He did not have 
permission to be absent. The company left. 11 the palace ground11 on 'Z7 J'anuary 
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1944 end er:iliE.rked, sdlil1f; for .J.nzio the next ciay. (R. 6,8,10,11; E:x:. B) 
It was stipulated ths.t accused was apprehended in l';eples ·on 7 l!a.rch 1944 
(R. 11), that 

"On or about 7 I.£.rch, 1944 at about 0930 hours a group 
of casuals were brought to Service Compeny, 1st 1'.rmored 
Division.for temporary att&cbment, until trcmsportation 
could be arra..."lt;ed for them to return to their organi
zations. Pfc Robert i'l. Relu11, Coc.pany 1 I 1 , Sixth Armored 

. Infantry ReGt• was. ar.1ong these casuals. · 

•0n 	or about 8 March, 1944 ut about 0730 hours a check 
of all the ce.suals was made and the roll was called. 
Pfc Rehm was not present. · ~ search w2s made of the 
surround.inc area, but he could not be found.. ·\Then the 
trucks left for the boat at about 1000 hours he was 
still absent•, (Ex. ~) 

and that accused was again apprehended at Naples, Italy about 14 Il"..arch 1944 
(n. 11). He· was returned to his c9mpany on the beachhead .on l4 1''.:arch 1944 
(R. 11; Ex. B). 

Accused elected to remain silent. 

4. It thus appears from undisputed eviuence the.t at the places and 
times alleged in the Specifications accused absented himself without 
leave from his organization or place of duty as averred end remained 
absent until apprehended as sJ.leged. There was evidence that· at t_he tii:;;es 
alle2,'ed in Specifications 1 and 2 accused's company was in a staging area 
on a status of alert,-where its vehicles were being waterproofed and prepe
retians were under rm.y for tre.ns-shipt"'.ent by '11ater to a nevr CO!:Jbat zone, 
the Jw.zio Deachhead. It was cO!IJr.l'.)nly knoun ami;ing the men that anphibious 
landings had been made by J.r1ericLll troops at near-by J..nzio and that 
enf;agem.ents v:ith the enemy were in progress there. It was. shown that 
accused did not voluntarily return.to his command after his first absence 
but was apprehended and returned to his unit where he again absented him
self without leave before the organization sailed. From these and the 
other circuostances in evidence, the court was warranted in ascribing 
accused's conduct to a desire and intent to avoid the hazardous duty of 
combat in the area to which the company was moving. 

, The evidence shov.is further that the company sailed for the .Anzio 
Beachhead on 28 January 1944· ·Accused 'Was apprehended in ,Naples on 7 March 
where he was being held until transportation could be arra"lged to take him 
to his unit. Penuing these arrangements, accused again absented himself 
wi~hout leave end was again apprehended in Naples the following week. It 
was reasonable to infer that the sawe motive which actuated accused to 
absent hi~~elf on the first two OCC6Sions, that is, the intent to avoid the 
hazardous duty of combat with the enemy, again was the motivating force 
when he soucht to avoid being transferred to his company et the time and 
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under the circumstances alleged in Specif1cat16n 3. .Accused was properly 
found guilty as charged (AW 28; 11CM, 1928. par. 130a)~ 

5. The charge sheet shows accused is 24 years of age, that he we.a 
inducted into the ·Army 24 September 19.42 and had prior service trom l August · 
1938 to Jl July 1941, with the l52d Inf6lltry. 

6. The court was legally constituted. No errors injuriously aff'ect
ing the sub~tential rights of accused were coranitted during the trial. The 
Board of Review is of the opinion that the record of trial is.legally 
sufficient to suwort- the findings and sentence. 

___(...a....b....s....en_,t........,)_____, Judge .Advocate. 


Judge .Advocate. 

J"udge Advocate. 



-------------------
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hanch Office 'Of 1he Judge Advocate General 


with the 

North African Theater of Operations 


APO 534, U. S. Jrnry, 
24 July 1944. 

:Bos.rd of' ReTiev 

:NATO 2572 

tJ'lilTED ST.A.TES 	 ) PENINSULAR :BA.SE SECTION 
) 

v. 	 ) Trial by ~.C.M., convened at 
) Naples, Italy, 6 May 1944•. 

Private PERCY ll. !U.IES ) Dishonorable d1scharg~. sus
(39 614 9Sl), 25th Chemical ) pended, and confinement for 
Decontamina.tion Company. ) 15 years.

) li.!TOUSA Disciplinary Training
) Center, Oran, .Algeria. 

OPINION by the :BO.ARD OF REVIEW' 

Ma.cka7, Irion and Reaick, Judge Advocates. 

l. fhe record of' trial in the case of the soldier named above having 
been examined in the :Branch Office of ~e Judge Advocate Qeneral with the 
North African Theater of Operations and there found legally insufficient to 
support the findings of g\111ty in part, has been examined by the :Board of' 
Beviev, and the :Board submits this, its opinion, to the Assistant Judge 
Advocate Qeneral, :Branch Office of' ~ Judge Advocate Qeneral with the 
North African Theater of' Operations. 

2. Accused was tried upon the following Charge and Specification: 

CRA:RGJ:: Violation of' the 5Sth Article of Var. 

Specification: In that Private Percy i::. !!ayes, 25th Chemical 

Deconta.mination Company, did at !'ornak.a, Algeria, on or 

about 23 August 1943, desert the service of the United 

States by absenting himself' without proper leave from his 

organization vith intent to avoid hazardous duty, to wit: 

participate 1n the invasion of' Italy. 


!'.e pleaded not guilty and was found guilty of the Specification ~except the 
words, 'with intent to avoid hazardous duty, to wit: participate in the 
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invasion of Italy', substituting therefor, 1and did remain absent in deser
tion until he was apprehen,ded at Oran, Algeria, on or about 11 February 
19441 • Of the excepted words, Not Guiltyi of the substituted words, Guilty", 
and guilty of the Charge. Evidence of one previous conviction by summary 
court-martial for violation of Article of War 96 was introduced. lie was 
sentenced to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for 15 years, three
fourths of the .members of the court present concurring. The reviewing 
authority approved the sentence, ordered it execu.ted but suspended execution 
of the dishonorable discharge until the soldier's release from confinement, 
and designated the NATOUSA Disciplinary Training Center as the place of 
confinement. The proceedingsl!Bre published in General Court-Martial Orders 
No. 208, :!sad.quarters Peninsular :Ba.se Section, 26 ~ily 1944. 

3. The evidence shows that accused was a member of the 25th Chemical 
Deconta.mination CompaJlY which, on 23 August 1943, was located at Fornaka., 
Algeria, about three miles from Port Aux Poole (R. 6,10). Prior to that date 
the organization had been "running smoke lanes" in Oran (R. 7). "ley"ing out 
smoke lanes on the ground to simuJ.ate the beachhead, ma.k:ing1rial runs, testing 
the ti~ needed to land the boat, and the methods of communication", and had 
engaged in hiking, physical training, exercises and so.me close order drill 
(R. 9). On S J:ugu.st 1943 the organization had been attached to the 5th k'fq 
Training Center for training, and smoke screen training was practiced which 
most of the men and officers believed was "connected with the coming invasion" 
of Italy (R. 7). On 23 August 1943 accused absented himself without leave 
from his organization (R. 7; h. l). llis cowna.nd.ing officer testified that 
after accused's absence had bee~ reported to him by the first sergeant, 

•1 	tried to locate him, and I heard by rumor that he was in 
O~a.n. One X.C.O. said that he had tried to get him to 
return to the org8.nization, but I was unable to locate him 
then or for·several weeks after that. I notified the 
military police that he was absent without leave, and after 
that I had my mail orderly make inquiries with the military 
police in Oran to see whether or not he ha.d been apprehended" 
(R. 7).. 	 . 

Witness testified that the organization embarked at ?.fers-el-Xebir !!'.arbor, 3 
October 1943, while accused was "still on an AWOL status• (R. 7), and landed 
at Naples 14 October 1943. The first time accused was seen by his commanding 
officer after 23 August 1943 was on 29 March 1944, when accused was returned 
from. a replacement center and Vas in confinement. Xe also testified that a 
letter was received to the effect that accused had been apprehended by the 
military authorities on 15 February 1944 and "confined at the M.P. Disciplin&n" 
Center and returned back to Oran". Witness testified that accused was dropped 
as a deserter on 23 September 1943 by the authority of "the NATOUSA Circular" 
(R. S) and tbat~at that time, even though the invasion had been made on 9 

September, witness did not knov the coi:a:pa.ny was going to land in Naples and 

it was his •iapression• from his orders that the organization was •going to 
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la7 smoke screens on the beach1 • The onl;r infor:ma.tion the COlllI&lY ha.d as to 
what was goillg to talce place was the trainill8 program instituted b;r "Colonel 
Parker•. (:a. 9) 

.lccuaed testified th.at the training his organization was engaged in 
about 23 Augu.st 1943 consisted of 1 close order drill~ hikes and diggin& slit 
trenches, and we laid~ smoke screen on the highway•, which he considered to 
be 1Jut training that we were taking only a little bit more of it•. He did 
not kiiov where the Invasion Training Center was, nor what the letters •I.!.c.• 

. stood tor. Re testified he did not know at that time of any invasion that was to 
be ma.de, nor was he 1alerted for movement• and further there was no •rumor 
going around• that they 1 lllight be going somewhere•, except one rumor that •we 
were going back to the States•. (R. 10) He testified further that when he 
left his eolZlpa.?1)" on 23 J.ugu.st 1944 he did not leave with the intention of 
avoiding ha.za.rdo'lil.s dut;y, and that he left his company because 

•1 	did not like my collllll8.D.din& officer~ He didn't like the 
?legro(e)s, and I was told at one tirie the only way I could 
get a transfer was to mess up with an officer, that is if 
I wanted a transfer." 

lie bad not heard by rumor or otherwise that his organization was going over
seas, and did not bx>w they would leave. Re testified that he did not return 
shortly to his organization •:Because I was intending to get myself transferred 
if I could1 and that "I had gone out there ·one time around, after about ten 
days. I don't remeIMber the exact number of da;rs. Allyhow, the;r weren't there, 
and l didn1t know what to do 1 • He testified that he was apprehended by the 
military police in Oran "about the 11th of February• 1944. (R. 11) 

4. It thus appears from uncontradicted eTidence and from. accused's 

testimony that on 23 August 1943, at the place alleged in the Specification, 

accused absented him.self from hie organization without proper leave. He 

remained absent without authority until he was apprehended at Oran., Algeria, 

about 11 February 1944. 


5. There remains for consideration the question as to whether the 

findings of desertion generally in lieu of desertion with intent to avoid 

hazardous duty, involved in the exception b7 the court, was legally Justified. 


f.he Specification alleged that accused deserted by absenting himself 

without proper leave with intent to avoid hazardous duty, partici:J8tion in 

the invasion of Italy'. In legal effect the court found accused not guilt7 

of the alleged specific intent to avoid hazardous duty bu.t foUnd "that he did 

"desert•.· In view of the finding of not ga.ilty of the specific intent to 

avoid hazardous duty the only tenable conclusion is that the court intended 

to find accused guilty of that form of desertion denounced by Article of War 

5g and defined by paragraph 130a of the Manual for Courts-Martial, 1928, as 

absence without leave accompanied by the intention not to return. · Is the 

offense thus found a lesser included offense within that charged! If.not, 

the find1ngs involve a·fata.l variance in so far as they concern the findings 

of gu.ilt;r of desertion, for it is.well established that an accused cannot 
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legally be convicted of a.n offense or of any element of an offense not 
charged or included in the offense alleged. 

In charging the accused with having deserted the service by absenting 
himself without proper leave with intent to avoid hazardous 4uty only the 
narrowly limited form of desertion recognized by Article of War 2S was : 
alleged, and the averment that he did "desert" lllUSt be so construed. This 
narrow for~ of desertion is complete when a soldier absents himself without 
leave with the specific intention of avoiding hazardous duty. A general 
intention not to return to the service of the United States is not an element 
of the offense (AW 28). Proof of the offense as herein charged would have 
been co~plete upon the introduction of evidence of absence without leave 
coupled with the intention of avoiding the hazardous duty described. Accused 
was not pu.t on notice by the Specification that he was charged with or that 
he mu.st defend himself against aey other element of wrongdoing. The offense 
of desertion as found was not included in that charged. 

That a fatal variance results in such cases has been authoritatively 
determined by the Office of The Judge Advocate General. In a case in which 
the allegations were equivalent to those here charged but in which the proof 
was inadequate to support a finding of the specific intent to avoid hazardous 
duty though sufficient to show the broad intent not to return to the milita.17 
service, it was held, in the language of the :Boa.rd of Review, as follows: 

1 The offense of desertion is defined as ••••absence without 
leave accoapanied by the intention not to return, or to 
avoid hazardous duty, or to shirk important service 1 (M.O.M., 
1928, par. 130). Thus it is appi.rent that desertion is an 
offense requiring a 2pecific intent of mind. It is equal.17 
clear that the word tdesert 1 is a broad, inclusive term and 
when used in a specification is susceptible of attributing 
to the accused any one of the three intents of mind described 
above. When, therefore, the word 1desert 1 in a specification 
is modified, as in the present case, by the phrase '***in 
order to avoid hazardous duty••••, its meaning is narrowed 
and the justiciable issues of the Specification are accord
ingly restricted. Furthermore, when a Specification alleges 
desertion with an intent to avoid bs.zardou.s duty, the proof 
lilllst show such an intent. If the proof shows no such intent, 
but rather an intent not to return to the service, there is 
a fatal variance between the allegata and the probata and a 
finding of guilty of desertion based on such proof cannot be 
approved. CM 224765 (1942)." (:Bull. JA~. November 1942, 
sec. 385) • 

The record is legally sufficient to support only so 1211ch of the findings 
of guilty as finds that accused did at the time and place alleged in the 
Specification, absent himself without proper leave from his organization, in 
violation of Article of War 61. The duration of the absence was not alleged 
and the court was therefore without authority to find in this respect, as it 
did. The duration of the absence is not, however, material in so far as 
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punishment is concerned. The record of trial is legally sufficient to 
support the aentence. 

5. !rhe charge sheet states that accused is 35 7ears of age, was inducted 
into the Arw;r of the.United States 15 December 1942, and had no prior service. 

6. The court was legally constituted. Other than noted, no errors 
injuriousl7 affecting the substantial rights of accused were committed during 
the trial. The ~oard of :Review is of the opinion that the record of trial is 
legally sufficient to support onl7 so lllllCh of the findings of guilty as 
involves findings that at the place and time alleged accused absented hia
self without proper leave from his organization, in Tiolation of Article or 
Yar 61, and legall)" ·sufficient to support the sentence. · . 

Judge Ad.vocate • 


Judge Ad.vocate. 


ll.A!I!O 2572 lat Ind. 

:Branch Office of The Judge Ad.vocate General, !tilOUSA, APO 534, U. S. Arfl4!',

24 Jul)" 1944. 


ro a ColJ!me nd 1ng Qeneral, ll.A.TOUSA, APO 534, U. S • J.riq. 

1. There is transmitted herewith for 7our action under the fifth 
subpara&raph of Article of Yar 5C>t. the record· of trial by general court
martial in the case ot Private Perey :I. Hayes (39 614 981). 25th Chemical 
Decontam1nstion Company, together vith the opinion of the :Board of :Review in 
this :Branch Office that the record of trial is legall)" sufficient to support 
only 10 lllllch of the findings of guilty as involves the lesser included 
offense of absence without leave in Tiolation of Article of Var 61, and 
legally IJUffident to support the sentence. I concur in the opinion of the 
:Board of;l1eviev and recolllJllend that so mnch of the findings of gu.1lt7 of the 
Charge and its Specification as finds accused guilty of an offenae other 
than absence without proper leave from hi• organisation, at the place and on 
the date alleged, in violation of Article of Yar 61, be vacated and that all 
righta, priTileges, and propert7 of which accused bas been deprived bT virtue 
of the findings 10 vacated be restored. 

2. !hie ii a case in which accused va.s tried for desertion by absenting 
hiaaelf without proper leave fro• hi• organisation with intent to avoid 
hasardou.1 dut7, to wit: participe.tion in the invasion of Ital7, the apecial 
otfenae of desertion recognised b;r Article of War 28. :B;r an exception 
accu.sed vaa found not gu1lt7 of desertion with intent to avoid basardou•. . . 
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~ 2572, lst Ind. 
2.4 July 1944 \Continued). 

duty but guilty of that type of desertion denounced generall.7 by .Article of 
War 5g, and inTolvi.ng an intention not to return to the military serTice. 
Under established precedents these findings involved a fatal variance with 
respect to desertion. Although the sentence is not affected, the findings 
ot guilty of the Charge and Specification involve en illegal conviction of 
desertion with its attendant legal disabilities, which disabilities should 
be relilOved. ~e action herein recommended is designed to Tacate the con
viction of.desertion and to confirm so mu.ch of the findings under the Charge 
and Specification as involves conviction of the lesser included offens~ of 
absence without leave in violation of .Article of Var 61, and to confirm the · 
sentence. 

3. There is transmitted herewith a form of action designed to carry the 
foregoing recommendation into effect should it meet with your aPJlroval. 

~ l>. ROOVJ:R 

Colonel, J.A.G.D. 


Assietant Ju~ .Advocate Qeneral 


2 	Inclsi 
Incl. l - Record of trial, NATO 2572 
Incl. 2 - Draft of action 

(Findings vacated in part in accordance with recommendation of 
Assistant Judge Advocate General• GCID 59, NA.TO, 2S Aug 1944) 
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Branch .Office of The .Judge Advocate. General 

with the 
·North African Theater of Operations 

APO 534, U. S. !.:rmy,
2 .:;_ugust 1944. 

Board 	of Review 

U ·N I 	 T. E D S T L T E S ) NORTH:Elli'l' BASE SECTION 
) 

v. 	 ) Trial by G~C .M.·, convened at 
) i:.PO 386, U. ·S. Army, 28 


Private JOHN H. JORDON . ) April 1944. 

( 34 277 761) , ~49lst ~uarter- ) 'Dishonorable discharge and. 

master Truck Company. - ) confinement for ten years.


) Eastern Branch, ·united States 
) Disciplinary Barracks, 
) Greenhaven, New York. 

REVIE':l by the B-0..\RD OF REVIE'i'i 

Mackay, Irion and Remick, Judge Advocates.: 

------~---------

1. The record of trial in the case of the soldier named 

abo.ve has been examined ·by the Board of Review. 


2. Accused was tried upon the following l:harge and 

Specification:. 


CHARGE: Violation of·the 93d Article Of ~far. 

Specifi~ation: In that Private John H. Jordon, 349lst ! 

· 	 ·-luartermaster Truck 0ompany, did, at Carcopino, 
Corsica, on or about 1700 hours, 29 February 1944, 
with intent· to commit a felony, viz, rape, commit 
an assault upon Catherine Sanzonetti, Carcopino, 
Corsica, by willfully and feloniously knocking .. 
her .to the ground, placing his knees on her chest, and 
strangling her vvi th his hands. 

'. 
·He pleaded "guilty to the specification of the charge except 
the·. words 'with the intent to commit-a felony, viz rape'. To·· 
the excepted wo:;-ds not guilty •. To the charge· w.t thout the .... 
excepted "words ¥** guilty·. Guilty to the specifiqation as . 
modified", and was 1'ound guilty of the Charge and Specification • 
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c~) 
:'.:::vidence of one previous conviction ·oy smr..i·.:.ary court-martial 
for being off-limits in violation of •.rticle of ·~·.'ar 96 was 
introduced •. He vms sentenced to dishonorable discharge, for
feiture Of all pay and allO\','ances d.ue or to become due, and 
confinement at hard labor for ten years. 'l'he reviewing authority 
a.:;iproved the sentence, designated. the :C:astern Branch, United 
States Disciplinary Barracks, Greenhaven, New York, as the place 
Of confinement and forwarded the record Of trial for action under . 
•::.rticle of \Jar 50i!. 

3. The evidence shows that on 29 February 1944, accused 
a·member of the 349lst '""uarterrc.aster Truck Company (R. 6,7 ,63~, 
together with some other soldiers of. his organization, secured . 
permission to leave camp and arrived about 1200 hours at 
Carcopino, a small village in Corsica(>:. ?,26). Private Clyde 
1''ord, a member of the group, testit.'ied t.hat the soldiers 11vent 
to several bars anc. had. some drinl;;s, and then walked through 
the village stopping occasionally to visit with lfrench inhabitants. 
·,ii tness testifieQ. that some time after 1430 hours, as he was 
-walking 	down the· road which ~onnects Carcopino with another 

village, 


nth ere was a' French lady walking dovm in 
front, so I passed her and went right on 
around another curve, so I met tv10 Corsican 
girls and they were wa].king up and down the 
road, so I went. around the curve and I met 
Johnnie and these other two girls and Johnnie 
is walking about three paces behind these 
girls. I hesitat~d and asked him where -he 
was going and he said. he vms going up the hill. 
He said he was going up there for a piece of 
e.ss. Yiell I told him if them v.omen didn't 
want him, to go with me to th.e camp • Th en 
I walked about thirty paces and I happened 
to look back. Jordan was walking in betwee·n 
these two girls, and then: I looked back · 
again.and saw one girl on the left.hand side 
of ·the road and one on the right. Then I 
looked back agairi and as I was looking , 
around Johnnie was on the left hand side · 
of the road and Johnnie shev'd her down. 
Then he got astraddle of the girl, so I 
got out ·0f sight then. I: walked .on down 
the road a little bit further and met a· 
Frencbman walking up the road. One of the· · 
girls had yelled before I met this Frenchman. 
I kept on walking· and meets an old French 
lady. She said •~;merican beaucoup zig zag 
crazy' , so I walked on down to the cafe and 
started talking to a Frenchman". (R. 7-9) 

'· 
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.. itness testified that he· asked accused "v.here he was going end 
he ssid he.w::o.s soing for e piece of tail" (R. 24), 8Ild "He 
told n~e he v12.s goinr: to try and eet a piece of nss from these 
v1omen 1 that's o..11" Ta. 10). To witness, it "looked like" · 
o.ccused said to the girls as he ap_rr cached them, "zig z::i.g, 
chewing cum, bonbon" (H. 9). -~.itness first heard "the screBin" 
v:hen accused "shoved her on the ground" (!\. 21) ·and saw accused 
shove her •••ccused's knee could have been on her chest and "it 
could have been that he was not astraddle but had one knee on 
her arm" (:.:... 22). ,,-i tness testitj,ed that after hearing the 
scream he did not go back and investige.te because 111 didn't 
want to have anything to do with it because I knew v.hat the 
_consequences would be" ta; 24). 

'lhree photographs· o :f the scene of the allee;ed incident v1ere. 
introduced in evidence without objection (l:{. 14). Ford · 
identified Lxhibit •.:i. as a "~icture taken as you look up the hill 
towards the village" {R. 13), representing "the. road betv:een 
tv.o villages" {R. 11). ..itness me.rl<:ed the photograph to 
indicate the spot where the incident occurred and testified that 
it we.s "on the lower side of the road" that "she "VJas laid dov.n." 
{R. 13).. He identified Exhibit :a as ·a photograph "ot the· same 
road" "looking dOV41 the.hill" and "in the general location" 
of the scene of the-incident (R. 13,14). ·Exhibit C appeared to 
witness "like on the right hand side of the road going down the 
hill in front of the house" (R. 14). lie described the scene as 
follows: 

"Sir, it is going up the hill and the road 
has a lot· of curves. \;here this place are 
it is the curve right on the end of a 
straight· line, I reckon, about 350 feet, 
probably a little bit turther. Anyway, 
there's a wall on the right hand side and. a 
tell bank on the left hand· side" {ii •. 15). 

The bank was about eight teet high and there was one house 
about 350 yards away {R. 15). 'lhe wall on t~e right side or 
the road was about four feet high, and the road was about 15 
feet wide (R. 20). First Lieutenant liichard D. V:eist, 976th 
Signal Service Company, identified Exhibits A, B and C as 
photographs he had taken the day before the trial· and testi
fied that they were a "fair representation of the road that was 
photographed" (R. 44,45). · · · . . 

Catherine Sanzonetti, 16 years of age and a resident or 
Carcopino,(Corsica) testified that on 29 February 1944 she 
"was climbing up the hill to fetch some water and saw the 
two American soldiers stop and say·to me 'chewing gum'" (R. 25.,. 
27). She replied w,:e do not 'W8.!lt any chewing gum. Go ahead. 
Go your way", and continued to walk. 'lhen, witness testi:tied, 
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(J.44) 
"the _.rr.erican (identified b-,- >1i tness es 
accused) followed me. He struck me end 
shoved me dmm and· nut one of his hands 
to my throat and one Of his knees on my 
stomach". {R. 26) · 

~he continued., 

"li.e crossed my hand and turned my head with 
one of his hands and continued to speak to 
me. 1'.Iy friend cried 'police, police', and 
the American left me. Tv,·o Frenchmen came on 
the spot and they took me down to my house" 
(R. 26,27). · 

Y:i tness later che.nged her clothing and went to bed {R. 29). 
~'.i tne ss· test ifted that accused ''took my back by ray clothing. vii th 
one hand on the front and one on the back" and that she was thrown 
dovm "on the back;'. He "crossed" her hand and :put one 'or his 
hands "to my throl:l.t and he was speaking" (ll. 33). She testified 
the.t accused held her by the throat about three or four · 
minutes and until she lost consciousness (R. 28). Her throat 
y~as blackened (H. 29) and later her "eyes were bloody" (ii. 30) • 

. J.1.er clothing "was absolutely ·wet" {R. 33) and was torn in one 

place "between buttons". On her "head was a little hit caused 

by a stone 11 

. (R. 34). ;;;he testified that accused with one hand 

"was trying to get to my private parts" and "was trying to get. at 

my underdress" and 11 I think he wanted to make love with me" 

(R. 34,35) •.. itness did not think accused was drunk (R. 31). 

Felice Leca, a resident of Carcopino (Corsica), and a friend 
of Catherine Sanzonetti, testiried that on 29 February 1944 she 
was walkin~ with l~liss Sanzonetti "to get some water" when 
accused "put his hands on her shoulder" ·and "offereP, us chewing 
gum" {ii.. 36,37). ',.itness replied "Sors d'ici, va t'en" and 
Miss Sanzonetti said "go away" and. "~•hat are you talking?" 
(R. 3':1}. Tb.en, she testified, accused "threw her (liiiss · 
Sanzonetti) down on the ditch on her_ back", whereupon he "used 
both of his hands on her throat''. 'l:hen witness "noticed that he 
wanted to strangle her", witness cried for help and the police • 
.Accused then left. (R. 37 ,42) \iitness testified: "I just 
noticed he was using his hands on the throat of the girl. I 
have not seen his' hands do anything else" (R. 42} and that 111:.nen 1 

screamed he got up" (R. 40). Miss Sanzonetti "was crying and 
she had some marks on her neck. ~ome white marks. She was 
crying 'mama., ·mama'" and "her eyes were .red'j.· (R. 38) '!here 
"was swelling" on her throat and she_ was badly hurt (R. 40). 
She reached her home after the accident "hanging on the arms of 
tv10 other ladies" (:tl. 38). ~hortly -after witnesi.:; screamed two · 
Corsicans arrived on the scene but witness did not- know if 
accused fought them (R. 38). ·,;hen the two Corsicans reached a 
point about four ~r_five meters fro~ him accused· got up (R. 40). 
",iitness did not know if accused was drunk; 11 ~·.11en I cried 'police' 
he went away right away, so I don't think he was drunk"· (R. 40,41) • 
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The "two Corsicans" were 0harlos l.iiccarelli and Georgio 
'.i.uninetti, both residents of "Savrola-Ce.rcop1no" (R. 4.9,51). 
Tuninetti testified that he was standing in the door of his 
house when t;.lss Sanzonetti passed, then he saw accused "walking 
quickly in the same .direction as the girl", and then, about 
three minutes later, when "the i..merican negro was about fifteen 
metres" from his house, witness "heard 'au seccurs, au secours'"· 
"~h~reupon witness "just went on the spot", :rcund Miss Sanzo.netti 
lying on. her back on the ground, fought accused and knocked him 
down, and told accused to go away. In witness's opinion accused 
"was drunk. He was smelling of eau de vie". {R. 51-54) · · 

Captain Joseph J. DiSalvo, lriedical Corps, made a tilysical. 
examination of Catherine Sanzonetti at her home in Carcopino 
"about 48 hours after the incident took place''. Captain DiSalvo . 
testified: 

"I made a cursory examination and on the 
examination of her head round a swelling 
of the left pariet'al bone about the size of a 
peanut. Examination ·Of the eyes revealed a 
severe sub-conjunctival bleeding of the 
right eye. I also found a slight tenderness 
of the hyoid bone, v.t.ich is sometimes called 
.-.dams ••pple". · 

1 

In ;witness.' s opinion the condition of her eyes, which were blood
snot' "v1ould indicate that a great deal of pressure had been 
applied to her hyoid bone upon her neck", but there were. no 
ru.arks on her neck. · (R. 54-57) 

:First Lieutenant ..;-.lfred \1. Tauschel, 349lst .wuartermaster 
'i'rucking Company, testitied for the defense that the day before~ 
the trial he had accompanied defense counsel to the tov;n ot 
Carcopino and that Exhibit B looked "very much like part of the 
terrain i observed".· On E:rJlibit ~·.witness "distinctly" remembered 
"observing the wall" on the right hand Side· Of the road, a.bout 
30 to 36 inches in height. · The "lower end of town" was on the 
right, and "facing up" on the left were the buildings of a 
town. (R. 58-62). , , 

..'..ccused testified that between 1000 and 1200 hours on 29 
February l944 he walked with other soldiers of his organization 
"up to a little village'",· where the group "stayed around a . · 
little while and then started to drink", visiting three or 
four bars and having>"vino" and "eau de vie" at each bar .CR. 63, 
64,oo,67). Accused,.J.,eft the group, walked "quite a distanoe" 
before he met anyone, and then met Boyd (R. 64) • 

• 
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"Boyd asked me vb.ere I was going. I am not 
sure but I think that is vhat he asked, but I 
told him·I was going to the camp. I never 
turned around, so he went on and I v~nt on. 
Then I met the tv10 ladies". · 

~ocused talked with them and asked them if they would go with 
him. 

"I don't know mat she said. I spoke the' 
words.you hear. I asked her 'jig jig' or 
somethine. Right then she spoke me 'zebe'. 
I said 'zebe' p.o good. '1.hen she says the 
word again, so I struck her", 

and knocked her down. ('R. 65). .Accused testif'ied that he did 
not at any time "touch this girl under her dress" nor unbutton 
his trousers (R. 66). He "didn't do anything but hit her". · 
then he hit her the girl screamed. Two men came up beh,ind the . 
girl and aooused "got to fighting then". (R~ 66). Accused 
further testified that when he went "up there" he did not k.D.ow 
what his purpose was. 'ri;e were just af'ter what we could find". 
(R. 67) 	 . 

In the course of' the direct examination ·ot accused the defense 
introduced in evidence a sworn statement made by accused on 
4 March 1944 bef'ore an agent ot the Criminal Investigation 
Division (R. 58), Vvhich reads as follows:·. . 

"On or about 29 Feb 1944, a little after 1200 
hours , Eddie GR.:J!AM, CLYDE FORD, HOUSTON ' 
SH.ARP, and myself, left camp to walk around. 
Vihile walking around, we came to a little 
village, located in the mountains. We 
stayed in the village tor quite a while· and 
'drank: quite a bi't ot wine. At about tour 
or five o'clock, a truck f'rom our organization 
came up. Cpl. VILROY JONES was driving. In 

.. 	 the truck was B:ENNIE COLEY I OLIE HO\I..um & 
FRANK REED. They came in the cate where we 
were.and some of' them started drinking with 
us~ Clyde Ford went out saying that he 
was going to see it he could find a piece 
ot ass, or something like that. .A little 
later Eddie Graham and I lef't. 'iie were going· 
to see it we could find. some 'trim'. Vie Ce.m3 

.to another little joint, stopped there and 
got some more to drink. I was about drunk and 
I_ !'ett Eddie Graham in the joint. I started 
a.own the road and I met Clyde Ford. Beh4d 
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him there were tY.o v;anen (r:'rench). Clyde 
told me that he had 6. one c,ut some 'trim 1 • 

.Seeing these two i:'rench women, I decided 
to proposition them. I spoke to them. C·ne 
walked. off end the other stopped. I started 
speaking to her and gave her some C2!ldy. She 
said something like 'Zebe', the way they 
{the ]'rench) say it, :r:ieans 'kiss my ass'. I 
~old her she wasn't no good. She said something, 
l. do not remembeE v.he.t, but I slP p_r;ed .her, 
she fell down & l. had hold of one of her 
arras. She was speaking ree.l fast end if I 
put my knee across her chest, holcing her 
anns and if I cholced her I do not remerr1ber 
because :i; .was drinking and about drunk. It 
.could 	have hap9ened but due to my drunken 
condition I clo not remember. ..hi le I Y:as 
holding her two c i vili8.ns C2.IDE; up. They 
began talking real fast and I let go of the 
girl. I tried to explain to them vhy I 
hit the girl. They did not seem to under
stand and one of them went to hit me. I 
hit him and sort of stllhned him. The other 
one jumped in during ·the struggle with these 
two men,· my helmet fell off. I hit the 
second one and got away from them. I then 
walked back to Camp. 

''U1ile I was struggling with the woman Clyde 
Ford was v.i th the other one. I do not l<.now 
wbat he was doing. 

"Before I gave her the c~::.nCiy : told her 'Jic
jig' or something lii:~e thc.t, I do not remember 
the exact VJords but it was in refer6nce to 
getting some 'trim' • 'l'he helmet vies shov:n 
to. r.te by the C.I .D .. :.gents is mine & the 
one I lost up en the mountain, during the 
fight with the Frenchmen. 

"~·hen we all went up to . this village, v:e were 
going up there to see if we could find one 
of the houses where you can get some 'Trim'. 

11 'l'his is about all I remember concerning this 
affair" (Ex. D). 

;.ccused testified 'that when he approached the girl and. SRid 
"jig jig" he was trying to "get it from" her. 'Ihen, v:hen she 
said ."' Zebe' or something like that", V·hich he had been told 
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in :.frica mee.nt "kiss my ass 11 
, he "just told her 'you are no 

good'". .She repeated the remark and he _hit the girl a slap 
"on the side of the ear". He also testified that he did no.t know 
how he slapped her, for he was drunk. (i{. 68,69,72) He did 
not remember having his hands on her thr9at. He "just had her 
by one hand" and with the other he.nd "I ·was doing nothing •. I 
might have bad her head over my hand and then these two ladies 
and the two Frenchmen came behind them. I didn't have ti:n:e t'o 
place my hr:..nds on her throat". Accused testified further: "I 
was drinking" and !!There is a lot of it I don't remember". 
(R. 70) ~',.ccused did not kEOiiv nor speak any French, but 

spoke English. He did not offer cigarettes or anything to drink. 

The girls asked him for "'bonbon' or something". (R. 71,72) 

He did not know the wan.en before. He testified: "Clyde met 

the women and they were 'goin~ the same direction. I met Clyde 

first and then the women". lR. 73) ~ 


4. It thus appears.from_th~ evidence, including accused's. 
testimony, tha4 at 4he place and time alleged accused assaulted 
Catherine Sanzonetti, the person named in the Specification, 
striking her and knocking her to the ground. Accused had, by 
his ovm admission, approached and "propositioned" his victim, 
using the words "jig jig". Accused testified that his victim 
had replied. in a foreign tongue, saying "kiss my ass". No other 
provocation, justification or ex9use is suggested by the · ·~. 
record and manifestly the alleged reply was ho warrant for the 
brutal and comrdly battery accused inflicted. Having sought 
sexual intercourse wi. th Catherine, vb.o was 16 years old, and 
having been.refused, accused no~ only struck the girl but 
knocked her to the ground~. An .ilmerican soldier, a canpanion · 
of accused; testified accused shoved her clown and "got . 
astraddle of the girl" or placed his knee on her chest or arm. 
Tb.e victim testified that. accused choked her, tore her clothing 
and tried to "get at" her underclothing and private parts •. While 
the victim's companion did not see accused use his' hands except 
upon the girl's throat, several witnesses saw accused on the . 
ground with Catherine. .Accused, in his pretrial statement, did 
not deny he got· on the ground· and put his knee. on the girl• s 
chest, held ,her arms and choked her, and stated that if he. did. 
those things he did not remember them because of his drunken ;'. 
condition•. By his plea he admitt.ed. he ,bad knocked her to the 
ground, placed his knees on her. chest and· strangl~d her with his 

·hands.· Accused continued his assault until the arrival ot two· 
natives, with whom he exchanged blows before leaving. · The· " 
events surrounding .the assault permit the .conclusion that . 
accused at· the time of the assault had the intent to .have carnal 
knowledge of- the girl by toroe. and without her consent•. Ace.used~ s , 
actions after he was refused interoourse· indicate he intended. · 
to overcome any resistance by "force· ari.d pe~etrate .th_e girl's · 
person. Once the assault ,with intent to com.it rape .was mad~-
i twas no defense that accused desisted. The evidence·asto.· 
accused's drunkenness was COJlf'licting and,. in .SO tar as it .boi:'~ · 

-··· . .' 

8 ·... 

http:admitt.ed


(149) 
on the ~uestion ot accused's capacity to entertain the specific 
intent alleged, was for the court's determination.· The record 
supports the findings. 

5. The record. shows that a Monsieur Charles Ciccarelli 
"testified" but falls affirmatively to-·show that he was sworn 
before his testimony was received b.:r the court.· He was a.n eye
witness to the events following the assault, and his testimony 
did not differ materially from that of the witness Tuninetti. 
(R. 49":'51} ~~s the record states that Ciccarelli "testified" 
the cc.inclusion may be drawn that the witness ms. in fact 
regularly sworn. In any event, this witness'stestimony was but 
cumulative and corroborative of other competent and undisputed 
testimony and was in no way essential to support the conviction~ 
'1100, as accused admitted in his statement·· (Ex. D) all the 
material facts to which witness testified, the substantial 
rights of accused could not have been injuriously affected 
by any omission in the preI1;1!:ses (Dig. Op. J:.G, 1912-40, sec. 
376 (3) ). 

6. 'l'he charge sheet shows that accused is 25 years of.age 
and was inducted into the .:..nn.y 26 I•!ay 1942. No prior service i a 
shown. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. ~he Board of Review is of the opinion that the · 
record of trial is legally sufficient to support the findings 
and the sentence. 

__Jr:~~~..L:.Y.~wt:.~~, Judge .Advocate. 

~;4~~~Z::..~~~~~·Judge Advocate. 

- 9 





C 0 N' F I D li: N !!! I A L 
(1_51) 

Branch Office o! The Judge .Advocate General 
with the 

North J.!rica.n ~ater o! Operations · 

APO 534, u. S. Ar'Ilq, 
25 July 1944. 

Boa.rd of Review 

U l:l I T E D S ! A T ~ S 	 ) 
) 

V. 	 ) 
) 

Corporal EARNEST JERNIGAN, SR. ) 
(3g 234 430). 194Sth Qua.rter ) 
ma.stet Company (Truck) ) 
(Aviation) , 34th Service Group. ) 

) 

.&RI<Y .AIR FO.RCE SERVICE COU'.·WD 
~ITERRAJ:IEAN THEA!rER OF OPERilION'S 

!rrial'by G.C.M., convened at 
Bari, Italy, 29 May· 1944. 
Dishonorable discharge and 
confinement for life. 
U. S. Penitentiary, Lewisburg, 
Pennaylvania. 

Mackay, Irion and Remick, Judge Advocates • 

1. !!!he record of trial in the case of the soldier named above has 

been examined by the :Boa.rd of Review. 


2. .Acc:u.sed va.s tried upon the following Charge and Speci!icationl 

CHARQ:Z: Violation of the 92d .Article of Var. 

Specification: In that Corporal EARNEST (NMI) JERNIG.!ll SR. did, 
at San Severo, Italy, on or about 20 March, 1944, with ma.lice 
aforethought, vill!ully, deliberately, feloniously, unlawfully, 
and with premeditation kill one, TRELMA11 C. R. (IO) LIMIJEL, a 
human bei.Dg by shooting him with a pistol (to wit: A German 
P-3s, Luger Type Pistol) • 

.He :pleaded not gu.ilty to And Vas found ga.11ty of the Charge and Specification. 
lio evidence of prnioua comictions was introduced. Re was sentenced to dis
honorable discharge, forfeiture of all pay and allowances due or to become 
due and confinement at· hard labor for •the teriil of your natural life•, three
fourths of the members of the court present concurriDg. The reviewi?lg 
authority approved the sentence, designated the •United States~ Penitential7, 
Lewisburg, Pennsylvania, as the place of confinement and forwarded the record 
of trial for action under Article of Yar 5~. 
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3. The eTidence shows that i~ March 1944 the 19~th Quartermaster. 
Coupa.I11' (Truck) (Aviation) was stationed at San Severo, Italy. The motor 
pool of the organization was located two miles from the com:paJcy" area in a 
building approxima.tel7 110 feet long and35 feet wide, in one corner of which 
was a room about 24 feet by 15 feet which was used as sleeping quarters b7 
seven members of the cor.."PSJlY who worked in the. pool, including accused and 
the deceased, Corporal Tb.el.man O. H. Limuel (R. 5-7; h. 13). The room waa 
dark, the only window having been closed b7 masonry (R. 48). · 

One of the occupents of the room, a witness for the defense, testified 
that on the evening of 19 March when accused and Liwel were in the room vith 
him, Limuel 11 pick:ed up a five gallon can and poured it in the stove. The 
stove exploded• and the flame a •jumped all OTer•. Accused was lying on a bed 
with his head toward the stove and was burned •pretty bad". His head was not 
covered by a blanket and the flames •Jlllst have hit his.face because he went 
to the dispen8&17 right awa:y•, on hie own initiative. (R. 62,63) Vitneu 
also testified he did not hear accused make a:ny statements before, the "£ire• 
and that when accused returned from the dispens827 Limu.el told accused •he 
didn't know he got burned that bad. Jernigan said 'Well, I did••~ Witness 

· further testified accused. 11 didn't sq that the fire had been an accident'. 
(R. 64) J. medical officer testified accused received second degree burns 
(R. 65). 

The following afternoon between 1600 and 1700 hours, accused, Li.mu.el and 
a number of other a·oldiers were in the motor pool building gathered around a 
fire, re!&iring a speedometer (R. 18,28). Limu.el ha.d put a pan of va.ter on 
the fire, -preparato17 to washing his face (R. 28,43). One witness testified 
that the group was •standing around.11 the fire •laughing and talking• and that 
there was not B.1JY argument (R. 28). Yitness also testified Lima.el said to 
accused· 11 am SOI"17 that you think that I burned you intentionally• and later 
•You are a two-faced kind of a guy11 • J.ceuaed asked 1 1'.m tvo-fe.ced, eh• and 
LiJmel replied •Yes•. Accused said ·~ you• and Limu.el answered 11 You 1re 
welcome•. ~s witness further testified that dcring this conversation 
Liwel and accused •didn't talk like the7 were argaing. They- were laueh1ng 
and taJkjng". (R. 32,33) Another witness testified that there·vas no 
argwnent between accused and himself and that •they Just had a casual co~er
sation• about accused being burned (li. 25). A third witness testified I 

•Jernigan 	had been to the dispensary and he had come back; 
Lin:uel asked Jernigan how Jll8ll1' times did he have to.go to 
the dispens827. Lilllll.el didn't think he had been burned 
that 11Uch. · Limu.el told Jernigan that he had heard that 
Jernigan said that he had tried to burn him up, and he 
called him a two-faced guy11 (R. 37). 

A four.th witness testified: 

1 1 heard Limu.el hll Jernigan that he had heard that, •;rou 
1a.id I burned you on purpose, then 7ou would kill me • ' ' 
Limu.el also said, 1 You•r~ kind of funny a.nyvey, ;you sq one 
thing here and then go tome where else and 88.7 another.' 
Ye all la.U&he~• (R. 43). 
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C 0 !T F I D E ll T I A L 

!rhen this witness heard accu.sed say to Limel "I heard you say that if' you 
knoved I said that. I would kill you?• (R. 46)~ Witness also testified& 

•Well 	all I heard Limuel sq was that. 11 heardyou said that , 
I burnt you on purpose. 1 1Yes, • Jernigan ea.id, and then. 'l 
heard that you said that. you would kill me too 11 (R. 48). 

Shortly after the conTersation Limu.el turned and vent to the rooii. in 
which they slept to get a towel (R. 28,43). One witness testified •ve 
thought he would come back to wash his face• (R. 35). In two or· three llinutea 
(R. 34), when Limnel entered the bedroom (R. 43), accu.sed followed hill (li. 34,
43), armed with a pistol which he carried in his ·right hand and 'behind JiU• • 
.Accu.sed, tiptoeing slowly in a crouched position, reached the bedrooll and 
entered. (.R. 18,30 34,37,39.44) Shortly six or seven shots were fired in 
rapid succession. all, according to witnesses. sounding alike. (R. 18,19,241~. 
37 ,44). Accu.sed then came out of the bedroom with the pistol in his hand. 
Re walked out of' the motor pool, put another clip into the pistol and said to 
a Witness Who Vas b7 the door 1lta.ve J'OU got anything to say about 1t1 • fhil 
witness testified accused 1 looked at me and glared his eyes, like he was 
asking a question•. (.R. 29) This witness also testified accused called hi.a 
by name and intended to say something else, 11bu.t he was frightened• •. YUneaa 
thought accu.sed was going to shoot him. (R. 34) Another witness testified 
that accused asked him the same question and this witness replied in the 
negative (R. 44). A third witness heard accused ask •some guys• 1 if anyone 
else bad aeything to sq about 1t1 • In four or five minutes witness va1 
approached by accused vho asked to be ta.ken to 'Lieutenant Yoodard1 • (li. 50, 
51) 

.Accused got in a vehicle, placed a. pistol in the glove.compartment and 
was driven by witness to the coin);l8ll3' area. On the Vay' accused said, "!b.ese 
~s thi?llc they are running over someone. I bet I didn't miss him once•. 
On arri-m.l at the area accused •got out. Re_ walked around the truck and then. 
came back and got the pistol in the locker and then he walked towards the 
Lieutenant". (R. 51) First Lieutenant Edvard :a. Woodard, accused1s CO.m.p&D1' 

commander, testified that after the shooting accused came_ to the COinJ;l8.ll3' area 
in a truck and gave witness a pistol. Witness fUrther testified accused 
stated •1 have to shoot Lim.el before he shoots me•, and surrendered himself, 
asking to be"""i'ak:en to the lllil.itary police. Witness also testified he turned 
over to a Captain Thomas D. :Powell the pistol received from accused. !b.e 
pistol was introduced in evidence. (:a. 7,69; Ix. B) 

Soldiers who entered the •quarters room• tound Limuel lying on the tloor 
with a cake of soap and a towel beside hill (R. 37 ,3s,45). Re vaa groaning but 
did not say aeything (B.. 41,42). One witneu testified that •70u couldn't 
see him so "ttell when he was on the noor. There vs.a just a little light•••• 
and that they •tried to hook up a light•. (R. 20,21) When they 1tarted to 
carry Limu.el out of the room they felt something in a pocket of his fatigue 
jacket. !rhe1 unbu.ttoned the pocket and 11way down inside 1 they found a :Beret ta 
pistol. (R. 24,38,46) Deceased was wearin& •coveralls' over his fatigue · 
jacket, all the bu.ttons of' which were fastened. except that at the collar (R.
21,3s,45). Three witnesses testified they did.not know that Limu.81 ha.4- a pistol 
and they had never seen him with one (R. 26,110,46). 

- 3 

0 0 N J' I D :m 11 ! I A L 270779 

http:34,37,39.44


C 0 11 1 t D I ll T I A L 
(bS4) 

One vitneBS testified he knew that accused and Lilllll.el .were the only tvo 

vho vent into the room before the shooting, that he "was b7 there all the 

time, and••• would have seen anyone go in there• (R. 49). 


Captain Qeorge :a:. Lord, Medical Corps, testified that he examined a "bo71 , 

who was shown. to have been Lililll.el, at about 1630 hours 20 March 1944 a.nd found 

•Re 	was suffering from multiple wounds of the chest, abdomen, 
legs, and one in the arm, and there V&S evidence Of acute, 
profound, internal hemorrhage• (R. 59) 

and that Limuel died about 15 or 20 llinutea after hi• admission to the hospital. 
·AA autopq 1hoved 

•the 	course of the fatal m1111le where it entered the left ot 
the seventh rib on the right aide. It passed downward shatter
ing the lower border ot the right lun&, penetrated through hie 
diaphragm. h a large gap holdiJl& his liTer and lodged i taelt 
in the pelvie bone• (::a~ 59). 

!his officer identified the 1m1ssile that caused the death• arid testified he 
turned it over to a •Mr. Loveday•, togeth&r With •another llissile 1 (ll. 59,60). 

Mr. ~mas !. Lovedq, of the Orirainal Investf8ation Division, identified 
a pistol as one he received from Captain Powell, and. three •P-38 bulleta•, 
two of which he testified he had received :trom Captain Lord, the third being 
•the 'bllllet used by Lieutenant :Bird in identifying and teating the bullet.• 
(R. 54,55). It was 1tipu.lated·that it •Lieutenant :Bird• were present he woul4 
testify a.s set forth in a balliatics report which was received in evidence 
(ll. 55,56; llx I). That reP<>rt, signed by J'irst Lieu.tenant George ll. :Bird o:t 
the •6709 C.I.D. Platoon•, was entitled 11Ba.111stics fest: Murder, San Severo, 
March 21, 1944". !herein Lieutenant :Bird atated: 

•1. 	 Received following itema from InvesUgator Rarry 1isher, 
March 23' 1944: 

a. 	 One 'P38 1 .Automatic Pistol, Caliber 9 lllll, I 56s1-k. 
b. 	 Jnvelope marked '.A.' containing bullet rec:overed from 

bod¥ of deceased, marked 1fl. 1 on base. · 
c. 	 Envelope •:a-;• contain~ bullet recovered from. bod.1' of 

deceased, base of bullet deformed. 
10 1d. 	 hvelope containing bullet found at.1cen.e of criae. 

•2. 	 !eat shot vaa tired fro.m. above piltol and compared under the 
Com.parieon Microscope with bullets ·from envelope a J., :B, and 0 
and 1t Ya.a determined that the above pistol had fired all three 
'bulleta.• (:Ix. I) 

LoveaaT also testified that after he had warned accused 1 that he did not 
have to make aJcy" 1tatement, and that after he did llB.ke a 1tatement 1t could be 
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used for or against him in court", accueed made a writt•u 1tatement to a "Mr. 
Jiaher1 and himsel!. After the defense counsel atated. •I would like to haTe 
it read before the court", the atatement was received in evidence. (lt. 57; 
Ix. J) It read aa !ollo~~I 

"I, Earnest (NMI) Jernigan, Sr, ASH 38,23-4,430, Railk:. Cpl., 
Organization l94Sth ~-M· Tr~cldng Oo. having been warned of 
my rights under the 24th .Article ot War, by Harry .liaher, 
C.I.D. and without threats or promises, duress or coercion, 
and knowing that ~thing that I a93 may be used against me, 
do hereby ~e the tallowing statement& 

11 I have known Cpl. Thelma.n C.R. Lifilnol atince Saptember 1942. 
We were both members of the 194.8 Trucking Co. Up until 19 
March 1944, Limuel and I were eJ.'ll."3\/'B o:.;i. · friE>nd.ly terms. We 
worked together and got a1ong 'Well together. 

"On Sunday, 19 March 1944, at ra.tout 2mo hours I vas asleep on 
my cot in our qua.rtera at the Mater Pool. Suddenly I wae 
awakened when I felt a burning sanaation on my face. I had a 
bla.Dket over my head. I stood up and smothered the face with 
the blanket. With.reference to the stove m:r head vas on the 
end of the cot nearest the stove. I then put on my clothing 
a.nd sat on the aide of my cot. At the time this happened the 
only onea 1n the room were .JDYeelf, Limuel and :Brow. I eat 
there for about one halt hour when Donnell and.Pratt came into 
the room. I asked Donnell to t8.k:e me to· the dispensary to 
have m:1 face treated and we both went out together•. Shortly 
after I was burned on the face and neck Liniuel told me that the 
etove had explod.ed.. 

"On ·00 March 1944, I, Limu.el, Grace, Pratt, Simmon• were 1tandizic 
around the tire at the Motor Pool. Limu.el ea.id to me •You told 
Pratt that I tried to burn 7ou ~· • I 1a1d, 1pid. Pratt tell 7011 
that.• He did not answer.· I 1aid 1Juat like 7ou 181' that I 
told Pratt th.at you tried to burn me up, I heard that 7011 la.14 
that 1011 would kill me it I .aid ~thing elle about it. · That 
I didl:l' t .know who I wa.1 tooling Yith.' ·Re cursed ond said 
'That's all right. You just wait until I.come back.• I alre~ 
ba4 m:f back turned to him when that conversation ended. Re 
walked off but I did not know where he went. About two or three 
minutes later I wlk:ed to the bs.ck room to get e. drink: of water. 
Just as I entered the door there were two shots tired at me. 
I backed a'Wlq', pulled 011t a P-38 Automatic Pistol I carried in 
f47 bosom and fired in the directio~ the bullete came trom. I 
saw the flashes made b7 the two ehota and I fired several shot& 
in that direction. 'I ran out to the Motor Pool where Dalrymple 
was greasing a truck and told him to drive me to the Com:p~ area. 
He clrove me to the· company area e.nd I turned the gen I hAd ueed 
OTer to Lt. Yoodai-d. I then went to thd Town Major (American) 
at San Severo and gave myself up11 (Ex. J). 
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CONFIDENTIAL 


(156) 

Captain Thomas D. P,owell, 34th Service Groey, testified that as an 
investigating officer he read and explained .Article of War 24 to accused and 
that accused made a statement, which witness identified. The statement, which 
was received in· evidence (R. 11; Ex. D), was substantially identical with the 
statement quoted above except in the first paragraph it recited accused had 
been warned of his rights by Captain Powell and the final para.graph contained 
the following additional matter: 

1 Limuel did not fire at me vi th· hie bFetta. He used his .30 
cal. Government rifle~ The shots that were fired at me did 
not sound like those from a pistol. After I fired, I saw 
that Limuel 1 a scabbard was empty, and that his riffle was 
laying on the floor about two feet from him. I put it back 
in the scabbard ••• The Town Major told me I had better not 
talk to anyone. When the C.I.D. man ca.me to see me, I did 
not know for sure who he was, and felt that .I cou.ldn1 t tr\18t 
a atra.nger too far, in talking to filllYOne. Especially after 
what the Town Major, Col. Davis had told me. The bullets that 
Limuel fired, or the marks from them, should be on the wall of 
the Motor-pool" (Ex. D). 

The defense introduced by stipulation a report of a neuropsychiatric 
examination of accused by Major John P. Spiegal, Medical Corpe, Neuropaychlatriat, 
"in order to show that due to certain emotional impulses of the accused, his 
actions we~e not of murder but of manslaughter only" (R. 67,68;Def. Ex. 2). 
In that. report Major Spiegal stated: 

"Ria ju.d.E;ement concerning right and wrong 1s good at the present 
time. He has no hallucinations though he states that he 
frequently heart hh mother• s voice warning hiih to 'at~ out 
of trouble•. It is not considered that this is an actU&l 
auditory ballucination, but rather a vivid. memory impresaion of 
hi1 mother!• often repeated warning1.n · 

and. that 

"On the night of the murder, he became convinced. that this man 
was going to get a gun to kill him. Re became greatly alarmed, 
excited, and determined to kill him firet, which he accordingly
did. • 

"There is no evidence that in the.pertorma.nce of this act he was 
not able to dietinguhh right from wrong, or that he vaa not 
mentally responsible. Re cannot be said to have been insane at 
the time of the commieaion of the act. It can be said, however, 
that as a result of his emotional instability and Schizoid 
Character, he was 1o·di1turbed. by L~uel's actions, that hie 
judgement was aeriouely impaired, and that hie power to react 
in a reasonable and moral manner was seriously weakened• (Def. 
Ex. 2). 
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(1'7) . 
Lieutenant Woodard, who had been accused' a company commander for 20 

months, testified that accused gambled sometimes and bad some ar~uments in 
that connection but had not caused 81J.'Y' trouble and bad not been brought 
before witness for disciplinary action. Witness also testified that he had' 
not observed al!Ything peculiar in accused's behavior and that accused was a 
man witness lilced to have in the organization. (R. 69, 70) 

The motor sergeant of the company testified that accused was the best 

worker in the motor pool, that his character was excellent, and that diaci~ 


11naI7 action had not beeri necessary (R. 71). 


Accused elected to remain silent. 

4. It thus ap:Pears :trom the evidence, including accused's statements, 
that at the place and time alleged accused shot Thalman c. H. Limu.el, the 
person named in the S:Pecification, with a pistol, death resulting shortly. 
Accused bad follo~d his victim on tiptoe in a crouched position, armed with · 
a draw pistol held behind him. After fatally wounding Limuel accused inserted 
a fresh clip in his pistol and asked two witnesses "Rave you got anything to 
sa:r about it". There also is evidence that w1 thin a. few minutes of the shoot
ing accused stated to another soldier "I bet I didn't miss him once". Accused 
reported the shooting to a company officer and asked to be taken to the 
military police. At the time of the shooting the victim had a.pistol in a 
pocket of his clothing, but there is no evidence that he attempted to use it 
against accu.eed. Aside from the pretrial statements by accused there is no 
suggestion in the record of trial of legal excuse or legal. provocation. 

The defense contended that the killing was done in self-defense after 
Limuel bad shot at accused with a service rif.le. Accused's atatements in this 
resp:1 ct are misupported by the evidence and the court va.s clearly va.rranted1 

in concluding otherwise. ~e defense further contended that accused killed 
Limu.el while alarmed, excited and. fearful for his own life and that the killing 
was 'but manslaughter. However, the court wa.a justified., upon the evidence, 
in rejecting this· theoey and. in concluding that the homicide was the result 
of cold and calculated premeditation. The report of the neuropsychiatric 
examination atated that accused was able to. distinguish between right and 
wrong and though it also atated accused's jud&ment was seriously impaired and 

• 	 his power to react in a reasonable and moral manner was seriously weakened 
there was 'no evidence that he could not adhere to the right. Malice waa 
inferable from the use of the pistol and other attendant facts and circum
stances. The court was warranted in finding accused guilty of mlll'der in viola. 
tion of Article of War 92 (MOM, 1928, par. 148a). · 

5. The defense, in an attempt "to determine the character of deceased.", 
asked a witness 11 Did you know whether Limusl got in arr;y fights in town". The 
president of the court .objected. to the question and the law member sustained 
the objection. (R. 64) The ruling wa.s correct. The character of deceased was 
not in issue a.nd 8llY attempt by either the prosecution or the defense to adduce 
testimoey thereof would be clearly objecUonable. Similarly an inquiry as to 
whether Limuel had been engaged in certain specified fights would be entirely 
irrelevant and equally objectionable. The only inquiry along these lines that 
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might be permitted when relevant is concerning an individual's general reputati.on · 
in the community as a peaceful and law abiding citizen. :But while' inquiry into 
Limual' 1 general reputation in his organization as a peaceful and law abiding 
individual might have been of probative value and admiasible if a proper founda
tion had been laid, an inquiry into specific unlawful. acts or incidents of 
violence aa va.1 here attempted va.1 improper. 

6. The charge sheet shows that 'accused is 3l years of age, was inducted 

into the Army 24 August 1942 and had no prior service. 


'1. The court was legally constituted. No errors injuriously affecting 

the substantial righ,ta of accuaed vere committed during the trial. The :Board 

of Review 11 uf the opinion that the record of trial is legally sufficient to 

support the findings and 1entence. A aentence of death or impriaonment for 

life h mandatory upon a court-martial upon conviction of murder under Article 

of War 92. Confinement in a penitentiary is authorized by Article of War 42 

for the offense of murder, recognised aa an offense of a civil nature and so 

puniahable by penitentiary confinement for more than one year by Section 454, 

Title 18, United State1 Code. 


Ju.dge Advocate. 
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E:-eneh Offi:e of 'l'he J'udge Ad.Tocs.te General 


with the 

North African Theater of Operations 


.APO 534, u. s. Army, 
18 September 1944. 

Board of :Review 

NATO 2649 

UNI'l'ED STATES ) 
) 

v. ) Trial by G.C.M., convened at 
) Bizerte, Tunisia, 19 .April 

Private D.All! s. LIPR3 ) 1944· 
(.15 214 998), aoin.Pany C, ) Dishonorable discharge end 
.389th Port Battalion. ) oonfinelmnt tor ten ~ars. 

) Eastern Branch., United States 
) Disciplinary Barracks, : 
) Greenhaven, New York. 

-------·-----------
REVlilt by the BO.ARD OF REVIEW 

:Mackay, IriOll end Remick, J'udge .AdTOcates. 

l. The record ot trial in the case of the soldier named above baa 
been examined by the Bosrd of Review. 

2. ~cused was tried. upon the following Charges end Speci:ticationsa 

CH.UGE I 1 Violation of the 8lst Miicle of War. 

Specifications In that Dales. Lippa, Private, Company •c• 

j39th. Port Battalion, did, .:Dear Bizerte, Tunisia, cm or... 

about tbe 4th day o:t Jopril 1944, attempt to reline the 

e~ with supplies designed to aid certain German 

Pris,!onera .o:t 'lar to escepe, to wit a by giving :Karl Heinz 

Steder, a German pria,!oner of War, a compass, o:t a Talue 

ot about $1.00. · 


ClW1GE Ila Violation of the 96th .Article of l'ar. 
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(160) 

Genmn pri•!oner~ ~t war. 117 gi~udi •aid Pri•!onora 
of' war f'ood, news l::ulletiDB, newspapers~ i..money and drugs end 
by consorting w1 th and counseling the said pris,!oners of' war. 

Accused pleaded not guilty to Charge I and its Specification end guilty to 
Charge II and its Si>ecif'ication, except the we>rds 'consorting with' and 
'counseling the'. He was found guilty of the Charges and Specifications. 
lio erldence of previous convictions was introduced. He was sentenced to 
dishonorable discharge, f'o~feiture ot ell pay and allowances.due or to become 
due and to be hell8ed by the neck until deed, all members o:t the court present 
concurring. The reviewing mithority approved the sentence and forwarded the 
record ot trial pursuent to Article of' War 48. The confirming authority, the 
Commanding. General, North African Theater o:t Operations, con:f'irmed the sen
tence but cOIIlllllted it to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due anq confinement at bard labor for ten years, 
designated the Eastern Branch, United States Disciplinary Barracks, Greenhaven, 
New York, es the place of' confinement and forwarded the record of' trial tor 
action Ul;lder Article of' War 50i. 

,3. The evidence shows that duri.Dg F~bruary i944, a compeniollBhip 
developed between accused and Private Charles w. Prichard, Comp6JlY G, .504.th 
Parachute In:f'antry, who at the time wera patients in a hospital in Naples, 
Italy, and.who subsequently were transferred to the .33d General Hospital 
near Bizerte, Tunisia ( R. 7,12). Prichard testified that during the course 
of' that association, accused hed said that 

'he was fighting on the wrong side'ot the wer; it he ever 
.got close enough to the front, he w8.s going over to fight 
with the Germans' (R. 7) J 

that the witness' suspicions beceme aroused because or this assertion eLd 
he told accused that he, too, 

'liked the German people end thol.18ht a lot of them but it 
wasn't sate j.ust to talk eround anybody. I told him this 
in order to f'ind out what I could about him. Then he 
seemed to' have a lot o:t trust in me. He told me to go 
over end visit his Germen friends and we went over there 
taking some f'ood •••that night•· (R. 8,13). 

The Germans, ot whom there were nine, were 'on a farm attached to this 
hospital area.•. One ot their number, Irarl Heinz-Steder, spoke Eng~ish. 
(R. 8) 

Prichard testified that on the first visit to the Gem.ans, he end 
accused went after nightfall to the house where the prisoners were staying 
end stop~ed at a gate which was fastened. There accused whistled and •one 
of' the fellows• came out and let them in. Prichard was introduced •to- the 
boys• and accused •gave them their stuf't and got a bottle Of cognac•. (R. 
8) During the visit, the witness played •several games of checkers•. He 
testified he heard Steder tell accused 
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•the 	Germans didn't went to conquer the world; they only 
wanted to unite the :Em-opean nations to protect themselves 
from the Oriental race• (R. 8). 

Accused also gave the Germans •Stars and Stripes end a daily·news bulletin 
at this time• (R. 8). Prichard testified further that he saw accused every 
day after the first visit and the latter would tell him of having been over 
to visit the Germans and would bring back cognac end offer the witness a 
drink; that after about four or tive days, he and accused went back to see 
the Germans and 

•Lipps 	asked Steder 1:r there was anything he could get 
them to help them in any way. Steder says, 1 yes, you get 
us a compass to escape; we need a compass to. escape; n 
have no ways of finding direction•, and Lipps said that 
he would get a compass if' he possibly could. Then Steder 
said, 'if you can't get a compass, we can use a watch as 
a compass and will you get us a watch' and he promised he 
would get a watch if' he couldn't get a compass• (R. 9); 

and further that accused 

•t01d me to check with the boys coming in the nrd coming 
-back trom the f'ront with their equipment and see if' I could 
get a canpass. ' In the meantime, they only need a luminous 
dial watch which you have•, he said, 'You are a good friend 
of' the Germans', he said, •you only paid thirty-dollars tor 
the watch; will you 'give that to the German boys end I will 
gift you fifteen-dollars, that we will donate the watch 
together' • I told him that I diem' t 1f8Ilt to part 1ti.th my 
watch and he nade a statement that I was a hell of a friend; 
I was for the German boys but I didn't want to cooperate with 

·them, end he got quite angry and we parted that night• (R. 9). 
I 

The w1 tness testified he we.s •quite positive• he heard the word •escape• 

used (R. 15). · . 


Prichard testified further that accused said he had brought Stea.er to 
listen to a news broadcast at ·the hospital; had brought the Germans •onr 
to see the ioovies"' ·and that these prisoners were 'dressed in fatigue .clothes 
ot some sort• which accused told the wi~ness he had taken to them (R. 10.ll)• 
.Also, this witness had seen accused giTe the Germans a bottle of atebrine 
.tablets, some lice powder, playing cards, magazines, one large can ot black 
pepper and one dollar apiece in .American currency, eight of which were •gold 
seal money• and one, which he gave Steder, 'blue seal' (R. ll,12,16). 

Prichard testified also that cm one oecesion •we went there in the day
time and the Germans wouldn't let WI· inJ they said .we weren't allowed in 
there•, so accused •told them we ..,auld be back during the night aba.it eight 
o'clock' (R. 14). . 
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Prichard subsequently reported the acti•itiea of accused to Fir3t 

Lieutenant Ernest L. Krieger, Medic&l Administrative Corps, mo ~s the 

officer in ContDBJld.of the Detachment of Patients, 33d General Hospital (R. 

10,21). l'hen asked by defense coilnsel why he did not lDE4ke the report . 

immediately, Prichard testified that 


•I didn't think I ·hed sutficient evidence on this msn to 
.turn him in end .when I knew it in my Oll'n mind that this 
men was a traitor to our country, then I turned him in•. 
(R. 14) 	 . 

Ueutenmit Krieger ordered Prichard to •carry on' e.s he had bem doing e.ud 
to gain all the intorme.ticm he could about accused (R. 10)• 

. On 29 March 1944. Lieutenant Krieger assigned Technicien Fifth Grade 
Louis Maslofsky, attached to 33d General Hospital, as a 11 apGcial agent• for 
the purpose of •cheeking up• on the patients and en the eame day, in the 

· course of that investigation accused, who had heard Ma.slofsky speak e. few 
words of Hollendese or Germen, asked the latter how he liked the Germans 
alld told :Maslofsky that 'he thought tne Germans were pretty good ••• end he 
Tisited a place where they have nine G~rman Prisoners• (R. 23). At ~slofsky' s 
suggestion, be end accuse~ Tisited the Germans end :Maslofsky, .at accused's . • 
request, procured a bottle ot e.tebrine tablets for the prisoners (R. 24). 
Maslofsky we.a •only supposed• to get accused what the latter requested end 
•not to give him eny thing unless he asked for it• (R. 30). When first 
assigned to the investigation, Maslofslcy was not t·old specifically about 
accused but was told t.o observe all the patients in the ward (R. 23,29). 
After telling Maslof'slcy' h01r he liked the Germane, · accused began deriding the 
French and Italians end praising the Germans (R. 24). Me.slofsky testified 
.that accused 

•ran ,down the Jmericen Army once when he told I"..a that he 
was sick and disgusted the way he was being treated here 
end. it he ever got close enough to the Gertnmi linea he 
was going to get on the other side'. (R. 30) 

Jlaslofsky testified further that accused said these Gertoan prisoners •waren' t 
fed any too good end they were being treated terrible•. On the occesion ot. 
their first Tisit, when Maslofsky end accused reached the house where the 
Germans stayed, accused whistled end in about 15 minutes one of the J,lrisoners 
ceme out and unfastened the doar. J.1a.slofsky testified tliat during the visit, 

•Lipps had asked them ii' they needed anything end the 
.German 	said, •well, I don't know yet• and Lipps told. him 
that the hospital was ready to move out and if' they 
needed azcythi:cg, they would have to get it now, there 
wouldn't be :cobody to bring it to you•. (R. 24) 

1'h11 Tiait we.s mde on a J'r!day (R. 24). On the following Tuesday, 4 April, 
accused told Jlaslof'slcy' he .. na going to.Tisit the Germans. that night 8Ild. 
ealce~f tor some upirin tar the prieonera (R. 25). Maslotsky testified that he 
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reported the prospective visit to Lieutenant Krieger who gave him e. compaas 
with instructions that if accused ehould ask tor such en instrument, •not to 
give it to him but to sell it to him1 (R. 26). Me.slotsky testified that he 
mentioned the compass to accused during a checker game on 4 April 1944 end 
the letter 

•was 	enthused about it. He said, 'you have a canpasa?' 
I said, •sure'. He said, 'those fellows need a compass'. 
I said, 'What the hell the need a compass for?' He said, 
'lbey aren't going to be over here all the time; a tew ot 
them ere figuring on going away; they have work to do'• 
(R. 27). 

~d further, that 

'he told me that those.fellows needed the compass. He 
said a tew ot them was going to make en escape; they 
needed the compass to get back to Germany again• (R. 63). 

Maslotsky testified that he did not get any money tor the compass because 
accused said he did not have •any change• (R. 27). 

Accused, Prichard and :Maslotsky set out tor the house wher~ the Germana 
nre quartered on the night ot 4 April (R. 26,27) end on the wa;r, lihslotalq 
handed accused the compass end a box ot aspirin (R. 27 ,61)•. lrfealotslq 
teetitied that upon arriving at the house, Steder poured drink• an4 

•Lipps 	took the compass out ot his· pocket ·and made a :Dm'9 
to give it to Steder .end Prichard happened to turn his 
head a 11ttle bit end when Lipps saw Prichard turn his 
head, he pulled the compass. back. When Prichard turned 
around age.in, Lipps handed the compass to Steder and 
Steder imnedie.tely put it in his pocket• (R. 28). 

About 2130 hours 14lalofslcy said he had some work to do and left (R•. 28) • 
..&.t about 2215 hours, while Prichard, accused and the prisoners •were all 
aittins there•, Captain RelJ;>h w. Ponrs, Counter Intelligence Corpe, Head
quarters, Eastern Bue Section, accompanied by another J.merican o:tficer, an 
agent ot 'the OrimjJJal Investigations Division, a captain ot the French ~ 
·end 'the owner ot the place• went into the room where the Germana were 
quartered and Captain Powers asked it' 1enybody in the house• spoke Zllaliah. 
Steder replied be did and Captain Powers asked 

11 Have ;you got a com;pass in thia room?' end the German •,lld, 
'Yea, Bir, I have'. 'l'be Captain asked tor the com;pau aD4 
the German walked over to a bed and sot the compaas trom 
under the bed1 • (R. 10,16) 

. 
'l'hi• oo~aea: which had been merkod with a '•mall 1 x1 mark' we.a identitild H 

·the aeme one :Lkalotslcy had gotten trom Lieutenent Xrieser.(R. 17,2lr Ix. l) 
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and had later given to accused who in turn had delivered.the instrument to 
Steder 9ll the night of 4 April ( R. 17,18). Captain Powers testified that in 
accused's presence he asked Stader where.the latter got the compass end 
Steder replied he got it from an Jmerica.n soldier 'Whose name he did not remem
ber; end further, that Steder explained he got the compass in order to compare 
it with the kind they had in the Ger.man Army (R. 18). Captain Powers 
testified further that he asked accused if he had seen the compa.ss,before 
and the latt~r replied 'he had never seen it before in his life' (R. 59) 
and knew nothing 'about.getting a compass to Steder' (R. 60). 

Steder testified tor th~ prosecution upon his affirmation' to tell the 
truth (R. 34). He testified that he asked accused for a watch or compass 
(he explained it was possible for him •to get the time even with a compasa') 
because the French farmer for whom the :prisoners worked wanted them to 
labor more than ten hours a day in violation of the •conterenc~ ot Ge~eva• 
(R. 35,37). He also testified that he had made a statement to t~e effect 
that he had told accused he wanted the watch or compass in order to escape 
'but it wasn't true'; that 'in the moment one of our enemy soldier is accused 
to do something against his .government, it is better for Germeny• (R. ,36). 
Steder explained further in his testimoey that he thought by making a atate
ment to accused that he wanted to escape, accused 'might be caught.end 
punished as en .American soldier if they found out about it' (R. 36) • 

.Accused testified that he had seen German prisoners world.Ilg in the 

fields and on one occasion when he was returning fro1ll the airport, •tbia 

German prisoner• asked him for a cigarette end started 


'discussing that they were French prisoners and the tood 
was very poor and they had no clothinS end that they were 
working lo?lg hours •••• (R. 45), 

end further that 

1while going after wine I came in contact with this 
.soldier again and he was discussing about the food 
troubles ••• end he asked me it I might ge" them aoi:ne 
bread end I told him I would see·. if' I could ••••· 
(R. 45). . 

· .lcoused took them butter and bread end on one occasic::a meat (R. 46). Be 
testitied turther that he had met Prichard in a hospital in Ite.l:r end both 
were evacu~ted to the 3.3d General Hospital in Africa where Prichard was in . 
a tent adjoining accused (R. 43,44). .Accused denied that he and Prichard. 
became very good friends (R. 44)•.He testitied that 'Prichard seemed to be 
quite a drinker' and went.with accused oTer to the houae llhere the German 
prisoners stayed to get sane wine but there •was a lady there and she. 
ran ua out• but aceU8ed returned that enning and got some wine and cognao 
(R. 46). Accused denied his having expressed sympathy for the Germana either 
in or out ot Prichard' s presence and also denied he had ever said it he got 
near enoush. to the Germans' lines, he would go over to their side. He 
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testified the German prisoners, 'this one that talked English', COJ!lPlained 

about world.Ilg m:>re then was allowable under the •Geneva Convention• and 

wanted a watch to check on the time they worked •. (R. 47) kcused told 

this prisoner watches were hard to get ~d the German said 


'he could determine the time by the canpess and he asked 
me it I would get him a compass• (R. 148)• 

.Accused testified he promised to try to get one but that the German neTer 

mentioned he wanted the compass to aid him in an escape nor did accused 

think that was the case (R. 148). He did ask Prichard it he wanted to sell 


'his watch but the latter said ~no' (R. 48). Respecting the compass, accused 
testified a week or longer had-elapsed after the German had asked about the 
compass end he had 'forgotten canpletely' about it (R. ·48) when Maslofsky, 
during a game or checkers, 'mentioned about a compass' and accused asked if 
he wanted to sell it. lEalofsky re:plied he did not (R. 49). .Accused . 
testified :f'urtner that 'a few days passed by and he came arowid again ••• 
end he said he had the compass' (R. 49) 1 that he told Maslofsk;y about the 
German prisoners and Maslofsky said he would like to go over to where the 
prisoners were to get some souveJdra. During that· da;y accused and 
Prichard went to Ferryville. They passed by where the Germana worked and 
accused gave the English-speaking prisoner s6me soap. (R • .SO) 'qpon return- 
iDg tran Ferryville, where 'Prichard drank very heavy', accused •ran into 
this Corporal Ua.slofsky' Who said 'I found the compass.... I think I am goins 
over this evening; cane back after lt'hile and we will go .over• (R. 51). 
J.ccused testified that he had asked Maslofsk;y to get some atebrine to take 
to the Germane; that accused, Prichard, who 'was pretty well drunk', Sll4 
Maslofsky •started oTer there and on the way-over Maslotslcy' gave• accused 
the compass (R. 51,52). Upon arrivillg at the house, Steder showed accused 
•an article about somethiDg1 , Prichard and the 'other tellows• played 
checkers, •and we proceeded .to talk and in that-length of time I gave 
him the compass• (R. 53). .Accused also testified that when he handed 
Steder the canpass, he told the German to thank Ma.slotsky for it as the · 
latter 'was the one that gave them the compass• and that •Steder showd him 
out• and thanked him for the instrument (R. 53). Prichard and accused stayed 
a while longer, drinking wine, and as they were abcut to go, •two .American 
officers and a French captain, civilian, and the French in the house oome 
in' end •this American officer said 1 we went that compass•'• Steder got the 
compass out of a box 8Ild handed it to the officer. (R. 54) 

J.ccused also testified he had given the Germana underwear end •a l,)air 

ot work overalls', atebrine and aspirin tablets, a small bottle ot iodine 

and occasionally news bulletins and issues ot the Stars and stripes ( R. 56). 

He testified further that the night the Germens' quarters •were raided' he. 

was .asked.by the officers abcut the compass and- 'I admitted knowledge ot 

the compass; I knew the can.pass was there• (R. 57). J.ccuaed testified he 

gave the prisoners clothes for cognac and. also pve them cigarettes and aome 

:llX>ney for some ot the wine (R. 58); also that he exchanged souvenirs with 

the Germans and gave them •a dollar bill apiece• (R. 59). 


4. There is evidence that prior to the date ot the act set forth in the 
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Specification of Charge I, accused had becane acquainted with a group ot 
German prisoners living on a !'renc.h-owned farm where they were employed near 
accused's organization. It is shown by the evidence that accused maintained 
triendly relations with these Germans end clandestinely fraternized w1th 
them. Upon frequent Ti.sits at the farm, he gave the Germans food, playiDg 
cerds, magazines, newspapers end other articles. On one occasion he gave 
each a dollar bill in American currency. He expressed himself in tavor ot 
the Gehnan cause end was heard to say that he would join the German forces 
it he ever got close enough to their lines. The evidence shows that while 
in company with another soldier, to whom he confided his leanings end 
act!Tities, accused asked one ot the Germans, Xarl Heinz Steder, who could 
speak Eo8J.ish, it there was anything he could do to help them.. Steder 
replied, •yes, you get us a compass to escape; we need a· compass to escape; 
we hen no n.ys of finding direction•. 'Thereafter, on the date alleged, 
accused surreptitiously gave Steder .a compass•. There is tbus substantial 
evidence to sustain the court's findings ot guilty under the Charges end 
Specifications. 

It is however pertinent, regarding the alleged ottense under .Article 
ot War 81, to adv~rt to the following language by Colonel Winthrops 

· 1It need hardly l?e -remarked that the t'erm 1 the enemy, 1 or 
-'an enemy,' does not include enemies regularly held as 
W'isanere .2.t .J:E,; such, while so held, being entitled, by 
the usages of civilized we.rte.re, to be turnished with 
subsistence, quarters, &c. It would include, howeTer, a 
prisoner of war who has escaped end while he is at large, 
as also one who, having been made prisoner ot war, has been 
peroled, end is at large upon his parole' (Winthrop's, 
reprint, P• 631). 

:Manifestly, official acts in furnishing subsistence end other needs· to 
regularly held prisoners ot war ere not within the purview.of Article of 
War 81• !Ut this view is without application to the tacts and circumstances 
as disclosed in the instant ease. Here the ·acts of accused were designedly 
nefarious in nature, going ,,eyond 1t'het might be deemed authorized end 
legitimate in coDllection with persona in the.status ot prisoners ot war. 
There is evidentiary aupport tor the theory that accused gave the compasa 
to Steder tor the sole and deliberate· purpose .of enabling the Germans to 
effect their escape to their.own forces end thereupon further the cause ot 
the enemy. In this respect, regardless ot the precise status of these 
Germans, as -prisoners, or of the jurisd.iction under which they were held, 
accused's acts are susceptible to no other-interpretation than that he 
attempted to relieve en'd render aid to the enemy within the eaidemnation of 
.Article ot 'l'ar 81, as alleged• 

.5• The defense asserted that the actions ot Lieutenant Ei'ieger e?ld 
Maslofaky were such as to constitUte a defense of entrapment, but this con
tention was not sound. Accused intended to obtain a compass and other 
articlH for the prisoners end this intent was his own. Once the intent to 

/. ~ 
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eo eu,pply the prisoners existed eny person could properly furnish oppor
tunity or even lend assietance to the accused tor the purpose of' detection 
end punishment. '-ccu.eed volunt~ily bought the compass trom Maslo:tsky and 
requested the latter to provide the aspirin. .An aleused who f'or:nulates 
a plen and diligently seeks its coD.S\mlmation c~ot CClI\Plain entrapment 
where others of' whom he asks assistance accede to his request. The case 
presents the situation where acts were done assisti.ng accused to commit an 
offense which he himaelf' conceived rather than the situation 'Where an 
innocent person was induced. to comnit the of'fense charged (Bull. 1JJJ, 
December 1942 end February 1944, sec. 395 (35)) • 

6. Th~ charge sheet shoo that accused 1a 29 years of' age. He wae 
inducted into the J:rmy 17 November 1941, with no prior senice. 

7. The court was legally conetituted. No errors injuriously atf'ectine; 
the substantial rights of' accused were comnitted during the trial. The 
Board ot Renew is ct the opinion tbat the record of' trial is legally 
autticient to su,pport the tindi.ngs and the sentence. 

- 9 - 266317 


http:assisti.ng


0 N F I D J: ll !r I A L 
{168) 

:Branch Office of !he .Tud€e Advocate General 

with the 


North African Theater of Operations 


APO 534, U. S. Army, 
21 Jul;v- 1944. 

:Boe.rd of EeTiew 

NATO 2649 

) .il.A.Sm.N :SASE SECTION .,. 

T. ) Trial b;r G. C.M. , conTened at 

) :Sizerte, Tunis~a. 19 April 
Private DALE S. LIPPS ) 1944. 
(35 214 998), Oom~ny 0, ) Dishonorable discharge and 
389th Port :Battalion. confinement for ten years.~ lla.stern :Branch, United States 

) Disciplinary :Barracks, 
) Greenhaven, New York. 

110LDING by the :SO.ARD OF liEVIJi;W 

Ma.ck:a.1', Irion and Reaick, Judge Advocates. 

The record of trial in the case o! the soldier named above has been 
examined by the :Soard of Review and held legally sufficient to support the 
sentence. 

Judge AdTocate. 

~o 2649 lat Ind. 

:Branch Office of The Judge Advocate General, litllOUSA, APO 534, l1. S. Ar'III1', 

21 ;u.J.;v- 1944. . . 


!rOa Oolll.lll8.?l.dillg General, NATOUSJ., APO 534. U. S. Army. 

l. In the case of Private De.le S. LipPs (35 214 99S), Company C, 3S9th 
Port :Battalion, attention is ill'vited to the foregoing holding 'b7 the :Board o! 
BeTiev that the record o! trial is legally sUt':ticient to· support the sentence, 
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(169)NATO 2649, 1st Ind. 

21 July 1944 (Continued). 


which holding ii hereby approved. l1nder the provisions of Article of Yar

5ot. 7ou nov have authority to order execution. of the sentence. 


2. After pu.blication of the general court-martial order in the case 
. nine copies thereof 1hou.ld be f'orwa.rded to this otf'ice vith the foregoing 
holding and this indorsement. ror convenience of reference and to faciii 
tate attaching copies of the P11blished order to the record in this case, 
please place the file number of the record in parenthesis at the end of the 
pu.blithed order, as follovsl 

(NilO 2649) • 

mmER~ D. xoovm 

Oolonel, J.A.~~D. 


Assistant Judge Advocate General 


(Sentence as co!IDlluted ordered executed. GC?al> 47, NlTO, 21 Jul 1944) 
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:Branch Office of The Judge Advocate General 

wUh the 
~orth J.friC8ll Theater of Operation• · 

APO 534, u. S. J:rrq, 
.1 J.U&WJt 1944•. 

:Board o! Review 

NA!rO 2600 

U N I ! I D S T A. T JI S ) 3D INJ'.A:NTRY DIVISIO!T 
) 

v. ) Trial b7 G.C.M.~ convened at 

Second Lieutenant PliESTOll W. 
) 
) 

Ponuoli, Italy, 4 l'ebl'Ual7 
1944. 

DMMEBEa (Ol 319 115), Compaq 
G, 15th Infantcy. 

) 
) 

')
) 
) 

DiamilBal and confinement for 
15 7eare. 
Eastern :Brmich, United Statea 
Dilc1plina.r7 :Barrack:•, 
Greenha.ven, ?iew Tor~• 

..__.____..,. . . . 

Mackar, Irion and liemick, Jud.i;e Adncat.81. 

1. The record ot trial 1zl the 'case ot the otticer named above ha.1 been 
examined by the :Board ot Review. 

2. J.ccuaed waa tried upon the following Charge and Speciticationa 

ORARGEa · Viol a.tion ot the 58th Article ot Yar. 

Specit1cat1onl In tbat 2nd Lieut. PBESTON w. IEMNEBER, Co~ 
G, 15th Infa.ntr7, did, at Naplu, Ital.1', on or about.20 
Ja.nuary 1944, deaert th• aerTice ot the United State1, b7 
quitting hi• organisation, with intent to avoid ba.lardou• 
duty, to wita an amphibioua operation, and did remain 
abaent in deaertion until he 1urren4ered h1m.11lt at.?laple1, 
It~, at aboa.t 1800a>·Januarr1944. 

. . 
B'.e pleade.d not gu1lt7 to and waa !o'lll:ld guilt7 of the Charge and Specification~ 
lo evidence of preTioua conviction1 was introduced. He was aentenced to be 
ditmi11ed. the service, to forfeit all pq and allo\tll.ncet due or to become due 
and confinement at hard labor tor ro rears, three-tourth1 ot the members of 
the court present concurring. !rhe reviewing authority approved the sentence, 
reduced the period of confinement to 15 79ara, 4eaignated the Eastel"n !ranch, 
United Statea Diaciplinary :Ba.rrack:1, Greenha.Ten, new York, as the, place of 
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continement and forwarded the record of trial for action under Article of 
War 48. The confirming authority. the Oomma.nd.ing General, North Atrica.n 
!rheater of Operations, confirmed the aentence, designated the lCa.atern :Branch, 
United States Dhciplin&ry ::Sarrack1, Greenha.ven; New York, ae the place of 
confinement and forwarded the record of trial for action under Article of 
War 50!. 

3. The eTidence 1hov1 that on a> January 1944 accused's organization 
·Va.a in the proce.ss of 8 loading·. aboarcl'lhipa for an amphibiOua operation" 
agail:;~t the Gerinan 1Army. Accused's compaziy left its area around 1000 houre 1o 
load aboµd an "LCIH at Pozzuoli, Italy. :Sy- 1436 hours the lo!,!.ding was 
complete and by- 1500 hours the ship hA.d left port. - Captain Eugene A. Salet, 
of accused.1a regiment. who was indcommB.nd .of the "follow-Up" goup of t~e 

·regiment, 	testified that accused' a batta11on had as its mission upon arrival 
at its destination to follow the assault battalion-of the regiment, move 
inland about :tour milea and establish itself' a.t a predeaign.ated spot. (R. 
14,15) This witness also testified that accuied was not authorized to remain 
in N'aplet (R. 17). 

Captain Salet further testified that in his capacity as inveatigatin& 
officer he had warned accused of his righta and had told him that anything he 
said "orally or otherviae could be used against him11 • This witness testified 
that. accused thereupon stated he.had been told by oral order from his comp8Jl1' 
commander that .~e was to leave on ro Januarr. (R. 14,16) Witness also 
testified, 

11 1 further asked as to what preparations the battalion had 
been making_ the previous ~1 on the 19th. Re said the7
loaded the-bags and most of ~he officerfs bags. They were 
generalzy getting rea.dJ' to leave the next Wq. To· continue,
he said the battalion commander had told them they were 
leaving; that they had ha'1:a sand table, to know where the 
!Jeach was: that they were shown the approximate terrain the7 
were to occupy, and, in general, important factors of their 
mission. I asked him ae to What time he l.ett hia orga.niZation. 
Re said on the morning of the 20th. I asked him where had he 
gone, and he said he had. va.lked into :Naples alone. On aITivin& 
in Naples, he hung around the docks and had gone into a church 
and preyed. I asked hi~ his purpose in leaving his organiza
tion, and he said he was attempting to stra.ighten himeel.f" out. 
I asked in what ft1' and he aaid that he couJ.dn' t get himself 
into the proper mental frame of mind to go with hie organiza
tion on the operation. I asked him, also, if he realized 
the consequences ot his acta. Re ea.id he did. I believe he 
told me that he just didn't have the stuf't• (R. 16). 

Witneas also stated it would be •better" to s~ accused stated he realized 
the "seriousness" rather t~ •con1equences" of his· acta (R.'"1.6). 

Captain Ourtis 1. Yarbrough, Peninsular :Base Section, testified that 
about 1800 hours 20 Janua.i:r 1944 when he wa.1 •night duty officer·at the 
Q.uestora :Building in Napleslt a.ccused came to the desk of witness and stated, 
•I am AWOL from my outfit and d.idn.1 t get on tbS boat" and stated he wanted 
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to "turn in". Witness w.rned him to be careful what he said, that the 
matter was serious and that anything he said could be used against him. 
Accused told witness •he missed the boat because he wanted to; he didn't 
want to catch the boat and now he wanted to turn himself in". When talking 
to witneis or to a "Major Mikulak", who entered the room about that time, 
accused stated "he had left his organization that morning and had gone to 
Naples to hide". (R. 9-11). Witness further testified accused stc..ted in 
effect "he couldn't take the conse~uences of an 09eration" (R. 11).; Witness 
did not observe any abnormalities about accused except "jti.st that 11ttle 
nervousness" (R. 65). 

Major Michael N'. Mikulak, Deputy Provost Marshal, Peninsular :Base Section, 
testified he was present when accused talked with Captain Yarbrough and the.t 
accused a1so talked with witness, stating he was "AWOL", that he believed 
his organization bad sailed and that "he just couldn't teke it 2~y more" (R. 
12,13). Witnees further testified that accused talked to 11 General Immell" 
in his presence. In connection with that conversation witness testified: 

"General Immell told him that he was letting his men down, 
and the lieutenant answered a.nd said, 'I d~ lmow that.• 
General Immell then aaked him ••• then told him that •you know, 
lieutenant~ you can't ever face those men again. 1 He answered 
it didn't make a.ny difference if he failed the men; that the 
men in his organization didn 1 t' have any confidence in him 
anyway; that they would probably do 'better without him." 
(R. 13.14) 

Witness testified he did not observe any abnormalities in.accused's condi
tion and that accused' a actions did not lead him to suspect accused was 
abnormal (R. 66). 

Second Lieutenant Louis Levine, 58th Military Police Comp8.DY, testifiea. 
that he waa duty' officer at the Central Police Station, District Number One, 
Naples, on 20 Jan:oary 1944 and tha.t accused w.s placed in hrs custody that 
evening and remained in the office all night. Witness testified that while 
in arrest accused stated to him that he "Just didn't have the guts" "to go" 
and that "he thought he could go, but he· couldn't lead someone else". About 
2200 hours accused went •to sleep. on the floor with a blanket," but was 
awakened by the commotion that followed the shooting of an 8}lP" in front 
ot the building approximately 2o yards away. Witness testified that accuaed 
was apprised of the killing and accused "said that he hoped that they would 
catch the man who shot the corporal" but did not vomit, appear nervous, 
show any excitability or indicate arJ.y abnormality. (R. 67-69) Witness 
believed accused slept later that night (R. 70). 

Captain Isadore Xaplan. Medical. Corps, 70th Sfation Hospital, testified 
he Wa.s in charge of the officers' ward at the hospital. and that accused. was 
a patient of his from 24 December 1943 to 10 January 1944 during which period 
accused was· examined for ga.stro-intestins.l s)'llllltoms. Accused was not suffer
ing from diarrhea at the time of his first examination although he 'did 
develop that condition about five days later. (R. 70,71) Witness also 
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teatified he had occasion to observe accused Yi th psy-choneuroais in mind 
but that accused did not exhibit any symptoms of that condition (R. 72-74). 
In witne1s' opinion accused knew the difference between right and wrong ~d 
waa not suffering from any maladjustment. or diaa.blli ty which would keep him 
from ad.haring to the right (R. 73). Witness also testified that in his 
opinion a person suffering !rom •anxiety 1tate mild" can adhere to the right 
(R. 75). 

Accuaed ma.de an unavorn statement which was read to the court. The 

atatement was as follows: 


"I was assigned to G Com:Paey', 15th Infantry-, on 17 December 
1943, a!ter spending three and one-half months aa a casual 
in variou1 replacement depots. The following night the 
regiment moTed to the front, and as I had not been assigned 
to a platoon m7- time was aipent at the compa:cy C.P. There was 
some artillery- fire, not cloae, and I got somewhat excited. 
On the night of 20 December I accompanied Lt. Thomas, one o:t 
the Company officers, and six men on a patrol.mission. 1~ 
position was at· the tail of the column. We ran into machine 
gun, pistol, mortar and. artillery fire. I followed after the 
patrol, as best I can remember, panicky and. llna.ble to think 
clearly-. I Just felt tenae and Dauseated. My thou.ghta would 
not function. On the way back I fell on the bank of a str·eal'Jl 
and lost 'tq glaases. .After that I followed the patrol but hei 
a hard time doinc it. After ·returning to our area I could not 
sleep.· I tried to eat but vomited my food. The followiD4: ~ 
when I explained I had lost 'tq glasses I Wll.s sent to the 8th 
EvacUa.tion Hospital to obtain.new one1. When I entered the 
hospital I was given sedative•. I do~'t remember much. I we.a 
beginning to have attacks of diarrhea and I also had a mild 
ease of trench feet. After tvo nights at thia hospital I va• 
1ent to the 70th Station Hoapital. There I received glaaeea 
and after I had complained about the nauaea, cramps and 
diarrhea I was having, an Xray ot 'tq stomach was ~de. Once 
when I complained of rq stomach, paragoric was prescribed. 

· I was finally told that the Xr~s were negative and that my 
trouble was caused by tenaion. I.was d11charged from the hos
pital on 10 Janua1'7 and spent the next nine ~s in training 
operations. I continued. to have diarrhea, nausea, no appetite 
and vas unable to aleep. In one training problem 'tq mi111on 
waa to install a•road block. I wae not able to concentrate and 
placed the road block at the vrong road Junction, bringill8 down 
hea-yy criticism on G Company ey the :Batta.lion Commander. In 
another problem I took my platoon the wrong place and the 
hecutive Officer eeemed to blame. me for it. When ,,. were on 
811 LOI, on another exerc1... the Company Commander told me'to 
keep the men from gambling and I gave the order and then he 
chewed me out when he found a game going on on. cl.eek. I CU.HI 
I failed ner7 time I tried to lead men~ Dur1~·aJ.1 thh 
period I felt depre11ed and.worried over haTiJ:I& no confidence 
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in myself. I did not feel that the men bad e:ny confidence 
in me e.nd the way I was feeling I didn1 t see why they' should. 
They didn't seem to want me around. I did not feel capable of 
leading a platoon and l worried about it all the.time. The 
men followed the Sergeant but didn't pay any attention to me. 
I couldn't help feeling that the platoon would be better off 
vithout me. I couldn1 t seem to be able to get to know 8.Il1'one 
that I could ta.lk to or tell how I fe;Lt. I was ju.st all tied 
up inside. The other officers seemed calm and confident and I 
was too ashamed, I guess, to tell them or anybody that I wasn't 
good enough to do what they could do. I just felt interior to 
everybody. On 19 January we were told about the coming operation 
and that we would load on the ships the next da.y. On the morning 
of the twentieth I left the Compr-.ny and walked: into Naples. I 
did not feel capable of leading my men in combat and could not 
bring myself to continue "1IrJ assigned duty. I found a church and 
spent part of the morning praying. I vent to the Red Crosa and 
wandered around the streets of Naples. I could not force l!ly'self 
to go back. I knew I would fail. I realized from the last tima 
that I could.n1 t take it and wouldn't be able to lead the men 
in battle. I felt that it woQ.ldn 1 t be fair to the men for me 
to try to take them in combat. At 1800 I turned Jey"self in to 
the Provost Marshal's office at Naples. I don't know when my 
organization departed. I enlisted in the A:rmy in March, 1941, 
because I was told by my Draft Board I would soon be drafted 
aziywa:y. I wa.s in CA at first, and then was transferred to FA, 
and becaiu a T/5 radio opera.tor. In the summer of 1942 my 
Battery Commander said he wanted all non-coms to put in for OCS, 
and tal.ked me into putting in. I was sent to Fort J3enning 
Infantry OCS, I got through but don't .know hov, as I hadn't had 
srry In:t'an try tra.inin&. I was surprised that I got thro~. I 
know now that that was.a mistake. Before I went to OCS our . 
unit went overseas. I got a hernia and had to have an· operation. 
I went to OCS when I got over the operation. I was born in 1917 
in Brooklyn, ll.Y. I went to achool until the middle of the 
eleventh grade. I quit and worked as a clerk and-messenger and 
vent to art school at nights for a few months, but quit both. 
I later got a job with the same place, and quit to take a trip. 
Later I worked a ahort time a.a a clerk. I ma.de from $15.00 to 
$25.00 a week at such jobs. I never bad 9.n:f responaibilit7 over 
other people or any executive position. I vaan1 t getting any 
place, on17 making $18.00 a week, so vent in the A:rm7 a.a I was 
going to be drafted e.rJ.yYtq. I bad _pneumoni& when I vas four and 
other childhood diseasea. I had two inJuries when I was little. 
Once I was struck by- a golf club and once I was hurt in an 
auto.mobile accident and vas unconscious for a number of hours. 
I had vh&t doctors call enureeia until I was aix yea.rs old or so. 
I have the bad habit ot biting my nails and the end.a of·my fingers. 
I haven• t been able to stand seeing anybody injured since I saw 
an accident '4len I va.1 about fourteen or fifteen. I vas told to 
go phone for an ambulance but I got pa.ral.ys~d in poaition a.nd 
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couldn't move and someone else had to go. Then I got sick and. 
votlited. Since chilclhood, in fact all my life, I have gotten 
sick at my stomach when under l:UlY stress. When I used to par
ticipate in athletics a little I would get so tense with 
excitement that I couldn't go on. Other things, like planning 
to go on a trip, and. once, wt.en I had come back from a trip, 
Uf>set me at the stor::a.ch and made me tense and caused me to have 
diarrhea. I like to be With people I know but have a hard time 
making friends. Ever since I was assigned to the 15th Infantry 
I have felt very lonely. I haven't gotten a:ny mail from my 
family since early Noveir.ber, and what I received then was dated 
in September. I have a. sister twenty-eie;ht years old who has 
been a.n invalid with arthritis since she was a.bout six years old. 
I have been told that this is not a sworn statement in a legal 
sense, but I want ~o state. that I consider myself bound to tell 
the truth, and have told the truth in this statement just a.s 
much as 1! I had been sworn" (R. 18-21) • 

l·iajor Andrew D. Ha.rt, Jr., .Medical Corps, Chief of the Neuropsychiatric 
Section of the 45th General Hospital, called by the.defense, testified that 
accused was given physical, neurological ~d psJ(lliatric examinations, the 
results of the first two being negative (R. 21,22,27). The report of the 
psychiatric exa..iiL.ation was received in evidence (R. 28; Def. Ex. A). Witness 
read from the report with respect to accused's mental status the following: 

"While under observation in this Hospital, the patient ha.s 
appeared somewhat diffident and moderately depressed. His 
a.t'fect has not been inappropriate. · He has appeared tense, 
but not outwardly apprehensive; his attitude and behavior 
have remained quiet and cooperative. Examinations have 
shown no abnormality of thought content or orientation, no 
retardation of memory, no impairment of insight or judgment. 
There has been no attempt to rationalize present difficulties. 
The patient states simply that he was a.!ra.id for himself and. 
for his men to put himself in a position where he would. as 
in the la.st instance, be irresponsible and unable to act. 
This Officer's intelligence rating is obviously average or 
above average11 (R. 29). 

Witness testified his conclusions were, 

"Thie officer suffered a.n acute anxiety reaction during recent 
brief erposure to enemy shell fire·, 20 December 1943. l'ollow
ing this experience, he remained nervous a.nd suffered a loss of 
confidence in his ability to stand combat duty or to lead his 
men. In addition he developed certain ga.stro-intestina.l 
symptoms which have persisted e.nd which are commonly related 
to anxiety" (R. 30), 

and made the following diagnosis: 
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"Psychoneurosis, .Anxiety State, Kild, manifested chiefly by 
gastro-intestinal symptoms, and related to brief combat duty 
in Italy, 194311 (R. 30). 

lfajor Hart testified that in his opinion accused could distinguish right from ~ 
wrong but witness could not tell whether accused could adhere to the right if 
he wanted to (R. 47). Witness also testified he could not explain the dif
ference between "what the accused ha.s11 and cowardice and testified, 

"I would say that cowardice is a term which bas been used in 
the past to denote fear and refusal to act according to our 
cultural ethical standards during a time of stress. I think 
in the present such is indistinguishable frol:l thousands of 
battle reactions among men who have been exposed to combat" 
(R. 46). 

This witness also testified. 

"it is one of the most difficult problems in medicine for a 
psychiatrist to always tell with certainty the difference 
between a psychoneurotic and a malingerer. If I may amplify 
that: it seems largely a matter of personal opinion as to , 
the genuineness of a patient's complaints ••• the seriousness 
with which they have affected his attitude. In such a decision 
a physician may be fooled fairly easily by a patient who has 

. knowledge of symptol:ls and the disease, and who is a good·enolJ&h 
actor to play the part well. The diagnosis between ma.lingering 
and psychoneurosis is very seldom made, because it is very 
difficult to diagnose malingering" (R. 43). 

Witness further stated the question as to whether accused could adhere to the 
right cannot be.answered a~ that question is not practical and is a "philo
sophical conundrum" (R. 4-0). 

Lieutenant Colonel John Powell William, Hedical Chrps, Chief of Hedical 
Service, 45th General Hospital, testified that he was "in agreement with the 
general conclusion" of the report of Hajor Hart (R. 50). He testified 
regarding accused, 

"I think: his behavio:i; that morning when he walked in from ca.mp 
and walked around Na.plea shows a ma.n who was having a terrible 
time making up his mind to do something that he knew was 'Wl'ong. 
We have every reason to believe that, because he says he knew 
it was wrong. He knew he was absent from his duties to avoid 
hazardous duty and told me so in those words. I think he was 
making a real effort to make himself do what he should do. As 
to whether you can say_ that he was able or une,ble, I don't think 
that's possible", · 

and, asked if he thought accused was capable of "doing what wns right", 

"That's something I can't answer. I wish I couldt} but I_ don't 
. c(] ....8 
. u. 27 
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know the answer to that. That is what I wa.s trying to explain 
that the vc.rious reactions are so unpredictable that it doei?n' t 
follow rules or logic. The thing I'm asked was is he malingering 
or so sick he couldn't do his duty. I don't ~elieve that ca.n 
be a.nsucred ••• I mean. I don't believe I can ~swer it" (R. 53). 

This witness testified "a coward is a psychoneurotic ••• acute anxiety state. 
that's 'Wb.n.t a coward is" (R. 56) and that "There is not one single bit of 
evidence of insanity". Witness also testified: · 

"The one thing he could not force himself to follow. the only 
thing that we have evidence on was that he wns not able to 
follow good Jud.~1ent and force himself back to combat" (R. 60). 

4. It thus appears that at the time and near the place alleged in the 

Specification accused quit his organization which was then embarking for an 

amphibious operation against the enemy (the Anzio beachhead). The evidence 

is undisputed that he "missed the boat" deliberately and with the express 

intent of avoiding what he believed to be. and in fact was, hazardous duty. 

It likewise ap?eaxs the absence was terminated as set forth in the Specifi 

cation. The evidence clearly establishes the offense alleged (MCM. 1926. 

par. l30a; AW 28). 


5. The defense introduced the testimony of two psychiatrists. both of 
whom expressed the opifiion that accused knew the difference between right and 
wrong and both testified they could net say whether or not accused could 
adhere to the right. One of these witnesses testified he could not explain 
the difference between "what the accused has" a.nd cowardice, and the o~er 
testified "There is not one single bit of evidence of insanity" and that he 
could not tell whether or not accused was malingering. On the other hand 
the medical. officer who was in charge of the ward accueed occupied in the 70th 
Station Hospital for 17 days shortly prior to the date of the offense cherged 
testified unequivocally that he thol.lf;ht accused knew the difference between 
right and wrong and was not suffering from any maladjustment or disability 
which would keep him from adhering to the right. Upon all the evidence and in 
the light of its own knowled.ge of human motives and behavior the court was 
justified. in concluding accused was legally and mentally responsible for his 
acts Yi thin the meaning of the fifth au.bpa.ragraph of paragraph 78a of the 
Manual for Courts-Martial. 

6. After arraignment the defense moved for a continuance stating there 
wa.s reason to believe that "serious questions" would arise during the trial 
concerning 11 the actions, mentcl state, behavior and demeanor of accused" and 
that as the organization was then engaged in combat "it has been, is, and 
will continue to be impossible to get any evidence from any person of that 

• 	or&a.nizatio~ other than the accused". The charges had been 3erved on accused 
on the date of trial, but defense counsel had received a copy of the charges 
two days prior thereto (R. 61). The defense assigned as a reason for the 
granting of the motion "it has been impossible to make an investigation". 
'!'he defense did not specify. the names of _vi tnesses desired or the substance 
of their ez::iected testimony. The trial Judge advocate. in opposing the motion. 
stated that he had · 
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"consta.~tly, since this case was referred for trial, offered 
his services to defense counsel in furthering the case for 
him. Until this m;tnute, he has not requested the trial judge 
advocate to cause to appear in court witnesses to w~!ch he 
now refers. It definitely would he.ve been possible to bring 
back witnesses from the beachhe~d, bad that been re~uested. 
I would like the rec~rd to show that constantly officer 
couriers are going back and forth to the beachhead, and no 
one has been requested to appear here as a witness" (l?. 6). 

The motion was denied and was not renewed prior to the conclusion of the 
trial. An examination of the record as a whole does not indicate the.t the 
denial of the motion was error (i.:ci~r, 1928, par. 52). Defense did not, insofar 
as appears, desire any particular witness not called and did not know what 
evidence might be found. The only ground given for the continuance was that 
it had been 1.mvossible to make an investigation. Alxtensive inquiry into 
accused's mental condition had, however, been ma.de. There was no dispute as 
to the :i;hy"sical actions of accused a.nd three medical witnesses testified in 
detail as to his mental state. There is no showing that further investiga
tion would have brought forth evidence that would have been other than 
cumulative. In any .event, the defense rested (R. 63, 75) without renewing the 
motion. It must be concluded the reasons that prompted the motion originally 
no longer existed or had lost force a.nd that defense was content with the 
evidence presented to the court. · 

7. In the course of the trial the defense made what was in effect a 
plea to the jurisdiction of the court on the ground that the charges were 
referred to the trial judge advocate for trial without prior personal consider
ation ~Y the appointing authority of the advice of his staff ju~~ advocate 
thereon. In supp9rt of the plea it was stated that the charges were referred 
for trial, by command of the appointing authority, on 2 February 1944 and 
that the written advi~E! of the eta.ff judge advocate bore the same date but 
that, because of the absence of the appointing authority from the locali't7 
where the reference was made, it was physically impossible for him to have 
considered the wr1tten advice (R. 60, 61). Whether advice by the staff judge 
advocate in other form was considered by the appointing authority in person 
does not appear. The plea was denied (R. 6~). 

Article of War 70 provides that before directing the trial of a:r:ry- charge 
by general court-martial the appointing authority will refer it to his staff 
judge advocate for consideration and advice. Para.graph 3sb of the Manual for 
Courts-Martial restates this requirement and provides that the reference to 
and advice by the staff Judge advocate shall be in manner and form directed 
by the appointing authority but that it shall.include a written and signed 
recommendation of the action to be taken~ 

Whether or not the matter stated by the defense counsel presented an 
issue as to compli~ce with Article of War 70 and paragraph 35b of the Manual 
for Courts..J-lartial, it is to be noted that the Boa.rd of Review, discussing 
the s11bjeet .in a recent case, said: 

RThe requirements for reference of charges and records of trial 
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<iso) to eta.ff J~e advocate1 have heretofore been held to be 
directory onl:r and to have no effect upon the legality ot the 
:proceedings (CJ.I 215720, l.2.21; CX 215721, Ilobucher: CM 2248231 
Grenseback) 1 (CJl 229477, l'lo7d). 

It thus appears the plea wa1 properly denied, 

e. The charge 1heet lhovs that accuaed ii 26 7eara of age. He •nliated 
in the A:rm:r 3 March· 1941 and vaa commilsioned 29 April 1943. . lfo pr!ior 
1ervice is shown. · 

·9. The court wa.1 legal~ conatituted.. llo error• injuriously attectln& 
the substantial rights of accused were committed during the trial•. The 10$.1'4 
of Review ii of the opinion that the record ot trial 1e legally 1utficien\ 
to support the findin&• and the eentence. 
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:Branch Office of The Judge Advocate General 


with the 

North African Theater of Operations 


APO 534, . U. S. Army, 
31 July 1944. 

Board of Review 

NATO 2650 

U N' I T E D S T A T E S 	 ) 3D I:ill'ANTRY DIVISION 

) 


v. 	 ) Trial by G. c.~!., convened at 
) Pozzuoli, Italy, 4 Yebrua.ry 


Second Lieutenant PBESTON W. ) 1944. 

KEl<iMEBER (01 319 115), Company ) Dismissal and con.finemen t for 

G, 15th Infantry. ) 15 years. 


) Eastern Branch, United· Sta.tea 
) Disciplinary :Barracks, : 
) Greenhaven, New York. 

HOLDING by the :BoARD OF REVI!.'W 

Mackay, Irion and Remick, Judge Advocates. 

. 	 . 
The record of trial in the case of the officer na.:ned above has been 

examined by the Board of Review and .held legally suffi'cient to support the 
sentence. 

--~~2k-~..cla~~~;!i!::~• Judge Advocate. 

Judge Advocate. 

NATO 2650 · lat Ind. 

:Branch Office of.The Judge Advocate General, NA.TOUSA, APO 534, u. S • .lrmy, 

31 July 1944. 


~·· 
TO: Commanding General, NATOUSA, J.PO 534, u. S. Arury. 

1. In the case of Second Lieutenant Preston w. Kemmerer (01 319 115), 
Company G, 15th Infantry, attention i1 invited to the foregoing holding by 
the :Board of Review that the record of trial ia legally sufficient to 
eupport the sentence, which holding is hereby approved. Under the provisions 

cLh .\J ~~ ~ ~ ; I :~ d L 'kL 26582 7 

h.A..~C.. J 'J'-d. 
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CJ.Sa) 

NATO 2650, lst Ind. 

31 July 1944 (Continued) • 


of Article of War 50~. you now have authority to order execution of the 

sentence. 


2. After publication of the general court-martial order in the case. 
nine copies thereof should be forwarded to this ~ffice with the foregoing 
holding and this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, please 
place the file number of the record in parenthesis at the end of the published 
order. as follows: · 

(NATO 2650). 

. ' 

HUBERT D. HOOVER 

Colonel. J.A.G.D. 


Assistant Judge Advocate General 
.. . ~ 

(Sentence ordered executed. GCID 53, NATO, Jl Jul 1944) 
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Branch Office of The Judce Advocate General 

with the 


Horth Af'rican Theater of Operetions 


i.:PO 534·, U. S. i.rr:J.y, 
2 July 1944. 

Board of Review 

liATO 2663 

Ul::ITED STATES 	 ) 
) 

v. 	 ) Trial by G.C.M., convened at 
)' Pozzuoli, Italy, 18 april 1944. 

?rivate !1::.J:uEL R. SILV..'~, ~JR. ) Dishonorable discharge and 
( Jl 309 562), Corr.ti any K, 30th ) confinew.Wlt for 30 years. 
Infmtry. ) u. s. Penitentiary, Lewisburg, 

) l'ennsylvania. 

-------~-----------
REVIE',7 by the BOJJID OF ~·1 

Sit:Wson, !.:C.ckey, und Irion, Judt;e .ti.dvocc..tes. 

l. The record of trial in the case of the soldier nemed above has been 
exaulined by the Board of Review. 

2. Accused was tried upon. the followinc Charges and ~pecificationa: 

CHARGE I: Violation of the 6lst Article of War. 

Specification l: In that Private 	1.!anuel R. Silva, Jr., C0r.1pany •1(11, 
· 	 30th Infantry, did, without proper leave, absent himself from 

the 225th Station Hospital in the vicinity of Naples, Italy, 
from about 1400, 8 Deceuber 1%3, to about 1430, 21 Deceillber 
1943. 

Specification 2: In that l?ri vate 1lanuel R. Silva, Jr., Cor::.pany 1K1 , 

30th Infantry, did, without proper leave, absent himself from 
his orgenization at Q,ualiano, Italy, from about <:17.20, 9 hnuary 

. 1944. to about 2030, 25. January 1944 •. 

CHiJIGE II: Violation of the 58th Article .9f War. 

Specificati9ll: Iii that l?rivateLlanuel R. Silva, Jr., Company •xw, 
2$'7261 



.-(184) 

30th Infantry, did, in the vicinity of N • .Asturu, Italy, on 
or about 1530, 4 February. 1944. desert the service of t~e 
United States by absenting himself without proper leave from 
his orgG.nfzation, with intent to avoid hazerdous duty, to wit: 
Co~~at with.the eneI1:t'f, and ~d rerre.in absent in desertion i,mtil 
he surrendered himself at l~aples, Italy, on or about 1745, 24 
l".arch 1944 •. 

He pleaded not guilty to and Wbs found guiity of the Charges and Specifications. 
No evidence of previous convictions was introduced. He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowance~ due or to be core 
due and confinement at bard labor for 40 years, three-fourths of the members 
of the court pre.sent concurring. ·The reviewing authority approved the 
sentence but reduced the period of confinew.ent to 30 years, designated the 
'United States• Penitentiary, Lewisburg, Pennsylvenia, as the place of con
finem~nt and forwarded the record Of trial for action under .Article Of War 50t• 

3. Aa to Specification 1, Charge I, an extract copy of the morning 
report of Detachment of Patients, 225th Station Hospital, admitted in evidence 
without objection, showed the following .entries: 

1 9 December 1943: 1 31309562 Silver, 1!.enuel R. Inf Pvt 
fr atchd "fr Co, 30th Inf to .AWOL at 1400 8 Dec 43' 1 

(R. 7; Ex.I). 

J\coused voluntarily surrendered himself to military authorities in Naples, 
Italy, 21December194~ (R. 7,8). 

As to Specification 2, Charge I, the' first sergeant of Cotipeny K, 30th 
,Infantry Regiment, testified by deposition-that accused, wto had been 
assigned to that organization on 8 January 1944. absented him.self :without 
leave on ,the day following his assignment to that command (R. 8-11; Ex. II). 
On 25 J'anu.ary 1944, accused was apprehended in lfoples by a military policen-.a.n 
who testified accused, when arrested, was in possession of an 'illegal pass• 
and was 'loaded down.with cigarettes• (R. 11,12). 

As to the Specification Of Charge II, an extract copy Of the morning 
report of 9om_pany K, 30th Infantry Regiment,· admitted in ~idence without 
objection,'showed the following entries: 

l ~ . . ' 

; .' ".. . , ~5 Feb. 19~ (2) :ruiles N. Astura, Italy. 

, · 3130952 Silva, Manuel R. Pvt.· fr duty to .A.W.O.L • 


..,, 15JO, 4th 1 . (R. 13; Ex. III). 


koth~ extract copy of the morning_ report of accused's company, dated 4 
J'ebrwarj'.1944, also admitted in evidence without objection, showed the 

. iollowillgi · · · · ·· ·titii~yl..i.~~Qaucn1 . (li) ~lee~·:·~~ca, It~y Org. W/(6) OU• 
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e.: (13.3) E.r.~. Rer..E.ined in de~ense area (li-) roles N.E. of 
Co~ca, Itely thru-out the day & ni0ht.· Pvt Beard, Sa;nuel I, 
Fr 1}.f to : 'lsBing 2000-1-29-44. ~·:o casualties, !.:orale 
Excellerit" (Ex. IV; R. 15). 

At the request of the prosecution, the court took judicial notice that 

•the 	locE.'.li ty kcown as Conca, Italy is a settler.lent which 
is on the .Anzio-Nettuno beachhead. The entire J.inzio
1;ettu..'10 beacthead on or about 4 February 1944 was an area 
of cor::bat 11 (R. 15 ,16). 

O:.i 24 1.ierch 1944, accused went to a military police station in Naples e.nd 
said "h~ wanted to turn hirL.Self in as he was AWOL• (R. 13 ,14). 

· For the defense. it was stipulated that the Chief -0f the I~eu.ropsychiatric 
Section, 262d Station Hospital, if present't would testify in substance as 
follows: 

11 Neurologice.t exer.iination was negative except for tremors 
of extended fingers. Psychiatric exa!l'ination showed patient 
to be resentful towards society, perticularly towards the 
il.rrcy and doctors. His_ insi.sht and judgn:ent are poor. Ee 
is antagonistic, sullen, petulant e..'1d inpudent. Diagnosiss 
Constitutional psychopathic state, ezootional instability.' 

·~t the present time, is this soldier able to underst'e.nd the 
nature of court-tiartial proceedings e.nd to assist his defense 
counsel in the preparation and trial of his case? 

''Yes.' 

•At 	the time of the alleged Qffense, was this.soldier 
suffering from a mental defect, disease or dere.ngement? 

''Constitutional psychopathic state, er.x:>tionel instability.• 

"Did such mental defect, disease or derangement prevent him 
from distinguishing right from vll"ong, concerning the :particu
lar acts chE.rged? 

11 No.' 

1 If he could distinguish right' from wrong concerning the 
,particular acts cherged, did suoh mental defect, disease 
or derangement ,prevent him :from adhering to the right? 

"'Yes, .Partially, in that it was more difficult :for him to 
adhere to the right due to his emotiOllal: instability 1ihan .. 
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in the cese of a normal individual. Due to his e11iotionel 
instability, he is unable to.be guided by judgment as is the 
nonnal individual, and instead is guided by his enotions'~ 
(R. 16,17; Def. Ex. I). 

Accused elected to make an unsworn statement through his counsel in 
which he stated that he was born,of Portuguese parentage, lJ Decer.iber 1920 
in Gloucester, lassachusetts, where he completed nine years of school; he 
was a fish cleaner in civilian life and was only seasonally employed (R. 18). 
Ee stated further that 

•Prior 	to entering the army I had been twice admitted to 
the Danvers State Hospital in uiassachusetts for mental 
examination. They told me that I was sick but my condition 
was not severe enough to warrant hospitalization in the 
crowded mental institutions of the State of IJassechusetts" 
(R. 18). 

He also stated he was infiucted into the Army 8 ~pril l94J, took basic 

training with an infuitry division and was sent oversees as a replacetlent 

in October 1943 (R. 18). 


4; .._The uncontradicted evidence shows thai at the place and time 
alleged in Specification 1, Charge l, accused absented hiinself without. 
proper leave from his organization and remained absent until he surrendered 
in Naples, Italy, about 12 days later. He was. properly found guilty as here 
s;.ecified (1.:C?,1, 1928, per. 1J2). 

Also, it appears from 1.lllcontradicted evidence that at the time alleged ' 
in Specification 2, Charge I, accused again absented him.self without proper 
leave frora his cOI::ll:lmd and remained absent until he was apprehended in Naples 
some 17 days later. The place where accused absented himself without· 
authority, alleged in this Specification ·to have been Q.ualiano, Italy, was 
not shown. This or.U.ssion was not material (Dig. Op, J.An, 1912-40, ·sec. 416 
(10)). Accused was properly found guilty of absence without leave as here 
alleged (!,ICLI, 1928, par. 132). . 

It also appears from uncontradicted evidence that at the place and time . 
alleged in the Specification, Charge II, accused again absented himself 
without leave from his organization and remained so absent until he surren
dered him.self to military authorities about 49 ·days later. When he absented 
himself, his company was stationed in a corri.bat area. Accused reported to his 
corr.pany ·one day and on the next, absented himself without proper leave. The 
court was warranted in concluding that accused was actuated by an intent to 
avoid the hazardous duty of co~bat with the enenw when he quit his organiza
tion under these circur.1Stances. Findings of guilty of desertion as here 
alleged were proper (~W 28; 11CI.:, .1928, par. lJOa). 

5. Evidence was introduced by the defense counsel showing a diagnosis 
~Ya .medical officer in the case of accused of constitutional psychopathic 

- state, emotional instability·at the time of the 'alleged offense•~ The 
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rs~'cilir. trist who e:x:LD.ined. l:h;1 wan of the opi;.ion th~ t &cc::.sed r.as r.1le, 
concernin.:; the perticule:r ects ch"rLe'~• to G.istincuish betv:een richt and 
\ITOD[;, ~-ut was rn.rtie.lly prevented by his ::.~entt.1 stc:.te fro::1 aC.hering to the 
rit;ht •in t'l:~.t it v1e;,.s nore dii'ficul t for hi..-. to E..G.Lere to the richt due to 
his er,otianl.l in~tubilit:r tl:i.E.Il in the ewe of c, nor::.c.l inc:i.ividuel•. This 
officer v;:o:s el::;o of the 011ir.:.ion t::;..s. t accused, because of l:in ins tc..bili ty, 
was "unable to bo cuiC.~d t:· judt!;.:ent a::, io t::e r..or.:.c.l indi vicJ.uul, E.:nd instead 
is t,uided by his e;,;otio::;.s". It was for the court to deterrrJ.r.e, 1"'ror1 all the 
evidence and from its knowledce of htur!bll behavior, whether accused wc..s so 
fer free fro::'l mental defect, disec.se, or d.cru~c0i.:en t &s to be able concern
ing the pc:.rticule.r acts charged both to dieting:U~h ri;::ht fror: m·oq;; end to 
adhere to the right. The evidence u;ion vrtic:..t accused based this defense, 
vie\'led r:ost fevorably to hii;i, ocly purported to shovr e.. partiel uent&l defect. 
It was not sugcested th£. t he had been prevented by th&t defect frori: adl:ering 
to the rit;;ht but ody that such adherence vre.s re:..J.ereJ. more difficult than 
in the case Of a nor.::&l indivi duel. The court was wcrruited in cor.cluciing 
that accused was responsible in law a.:~ in f&ct for the conse~uences of his 

. conduct. ~·hile no s:pecid find.int; of mer.ta responsibility we~ rnade by the 
court, it was included in the general find.int;s of guilty (~..er.:, 1928, pu·. 
78; Bull. Ji.fl, December 1943, sec. 395 (44a)). 

6. The following is contained in the revieTI by the staff judge a~vocate 

of the record of trial: 


•.Accused '\"18S esdo::.ed to the Division e.nU. to JO th Inf£ntry 
. on 	6 Kove1::ber 194.3; on 8 i;over.;ber he WE.s tissing - the nature 
of the absence is unknown as his unit wc.s then in conbet; he 
returned to duty on 15 1;ove;~.ber roid vient KiiCL the sar.e de..y ro:.d 
soi:.1etime tl:ereLfter appacer.tly turned in to the hospitel from 
which he went J:llOL on 9 Decetfuer; he surrend.erea on 21 
December end went AnOL on 9 January; after apprehension, 
accused was returned to his unit on 2 February end, while his 
coi:.:.pany was in coz:,bat, went lSlOL on 4 February. During five 
months service in the States, accused had one 7-day furloui;h 
uid a tVIO•dey AWOL. The psychiatrist reports that accused 
has a long history of crimind activity in civil life, and 
describes accused as entcgonistic, sullen, petulant and inpudent; 
that accused states he was peroled from a 011e-yec.r prison sen- · 
tence on condition that he e;o into the J.rr:i.y.• 

·, 7. The charge sheet shows that accused is 23 years old, was inducted into 
the .Arrey 8 J;.pril l %3, and hLd no prior service. 

a The court was legally c.:onsti tutcd. No errors injuriously affecting 
the substantial ribhts of accused were comr::itted during the trial. The 
Boord of Review is of the opinion that tte record of trial is legally suffi 
cient to support the findings E.nd sentence. :Penitentiary confinemnt is 
authorized by Article of \'la:r 42 for the offense of desertion in time of wer. 

Judt;e .i~dvocate. 

Jl~dge .i.civocate.1 

, Jud[;e ~avocate. 
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. Branch Office of The Jud[;e 1..dvocate General 


with the 

I~orth J.frican Theeter of Operations 


APO 534, U. S. J.:rny, 
2 July 1944. 

Board of Review 

. NATO 2669 

UNITED STATES ) vr co:ms 
) 

v. 	 ) Trial by G.C.~.:., convened at 
) J..?O 306 , U. S. Arcry, 5 June 


Private ED\"/J\RD L. BLISS ) 1944. . 

( 12 056 638), Company D, ) Dishonorable dischar£e and 

52d Q.uarterr:.aster Truck ) confinement for 20· years. 

Battalion (DUKWS). ) Eastern Branch, United States 


) uisciplinary Barracks, 
) Greenhaven, Nevr York. 

REVIE'll by the. BOJ.P.D OF REVIE.1{ 

·SiIT\Pson, 1.:ackay end Irion, Judge Advacates. 

1. The record of trial in the case of the soldier named above has been 
exer:iined by the Board of Review. 

2. 	 J..ccused was tried upon the following Charge and Specifications , 

CHARGEi Violation of the 58th .Article of War. 

Specifi,cationi In that Private Edward L. Bliss, CoIT\Peny •n•, 
· 	 Fifty-Second Q.uarteniaster Truck Battalion ( Dlkws) , did, 

at CARDITO, ITALY on or about 29 November 1943 desert the 
service of the United States and did ret:ain absent in 
desertion until he was apprehended at CASrELI.JUJ.;J.RE, ITJ.LY 
on or about. 18 J,J.arch 1944. 

He pleaded not guilty to the Charge and Specification. He was found guilty 

of the Charge and guilty of the Specification except the words •was appre

hended•, substituting therefor'the words •surrendered him.self to military 

authorities•, of the -excepted wards not guilty, of the substituted words 

guilty. !io evidence -of previous .convictions was introduced. He lm.S 
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sentenced to dishonorable discllar£e, forfeiture of ell pay and allowances 
·due or to become due and confinement at hare: labor for 20 years, three
fourths of the members of the court present concurring. The reviewing 
authority approved the sentence, designated the Eastern Branch, United 
States Disciplinary Barracks, Greenhaven, New York, as the place of con
finement ei+d forwarded the record of trial for action under Article of War 
501. 

3. The evidence shows that accused, a ~nember of the 52d Q.uarten.;aster 
Truck Battalion (DUKVIS), absented himself therefrom without leave on 29 
November 1943 end re:r:iained so absent unt.il about 18 1,:arch 1944, when, it 
was stipulated, ·he surrendered himself to military authorities at a United 

"Stat~s Hospital at or near Caatellamnare, Italy (R. 6-8; Ex. l). Accused's 
company commander testified the absence comnenced at Castellrumnare (R. 6). 
A noncommissiane~ officer of the same organization testified the absence 
cor®enced in Naples ( R. 8). 

.Accused elected to remain silent. 

4. It thus appears from the uncontradicted evidence .that at the time 
alleged accused absente~ himself without proper leave from his organization 
end remained unauthorizedly absent until about 18 March 1944 when he sur
rendered at en krmy hospital. He left Jrls organizatien in an active theater 
of operations and remained absent for 110 days. When, as here, the absence 
is much prolonged and there is no satisfactory explanation of it,· the court 
is justified in inferring from that alone an intent to remain permanently 
absent (I.!CM, 1928, par. l30a). · 

5. The Specification. alleges th.et. the absence co~nced at Cardito, 
Italy, while there is testir.nny that it corllm:lnced elsewhere in Italy. The 
variance is immaterial as the place of the offense is not of the essence 
(NATO 440, Gnbert; NATO 1279, J..lex; 1000 1715, Kinlow). . 

/ 

6. The charge sheet show.a accused is 26 years of at;e, enlisted in the 
J.rmy 16 February 1942 encl had no prior service. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed during the trial. The· 
Board of Review is of the opinion that the record of trial is legally suffi
cient to ·Support the. findings and sentence. 

~4..- ,..-.._)
\V~ Judge .Advocate • 

.-c;s;:~~ :Judge .Advocate. 

~~~ , Judge Advocate. 
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. 

Branch Office of The Judge Advocate General 

with the 


North African Theater of Operations 


Alla 534. u. s. Army. 
? August 1944. 

:Board of Review 

NATO 2694 

UNI!l!ED STATES ) l~ITERRANEAii BASE SECTION 
) 

v. ) Trial by G.C.M., convenea at 
) Algiers, Algeria, 5 June 1944. 

Private HOMER J. C.AliLTON ) Dishonorable discharge and 
(37 387 299), Detachment ) confinement for ten years. 
Medical Department, 79th ) J'ederal Reformatory, El llano, 
Station Hospital. ) Oklahoma.. 

< 

BEVIEW by the :BO.ARD OF REVIEW 

Mac~, Irion and Remick, Judge Advocates. 

1. The record of trial iii the case of the soldier named above has been 
examined by the Board of lleview. 

2. Accu.sed wa.s tried upon the following Charge and Specification: 

CRA.RGE: Violation of the 92d Article of War. 

Specification: In thn.t Private Homer J. Carlton, Detachmen~ 
Medical Department, 79th Station Hospital, did, at Cap 
Ma.tifou, Algeria, on or about 21 April 1944, with Ma.lice 
aforethought, willfully, deliberatel7, feloniously, unlaw
fully, and with premeditation kill one Private Uarvin E. 
Pietz, Detachment Medical Department, 79th Station Hospital, 
a hi:unan being, by hit ting him in the face with his fiat and 
by kicking him on a.ud about the head and neck with his foot. 

He plea.d.ed not guilty to the Charge and Specification. He was found guiltl" 
of the Specification except the words nwith malice aforethought" and the words 
nand with premeditation", substituting the word "and" between the words 
"feloniously, unlawfully", of the excepted words not guilty, of the aubstitu. 
ted words guilty and not guilty of the Charge but guilty of a violation of 
Article of War 93. No evidence of previous convictions was introduced. He 
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was sentenced to dishonorable discharge, forfeiture of all pay and allowances 

du.a or to become due and con1inement at hard labor for ten years. The review

ing authority approved the sentence, designated the Feder.al Reformatory, El 

Reno, Oklahoma, as the place of confinement and forwarded the record of trial 

for action under Article of War 50-i-. 


3. There is evidence that at about 1330 hours on 21 April 1944 accused 

went with Corporal Guy G. Pitts, both then of the 79th Station Hospital 

Medical Detachment, to a. ca.fa or bar a.t Cap Matifou, llhich was near Algiers, 

Algeria. (R: 5,10,22). They remained in the bar until about 1800 hours that 

evening end during that period accused drank about half a quart of brandy 

(R. 22,23). At about 1430 or 1500 hours :Private Marvin E. Pietz, the deceased, 
together with :Private First Class ~yron J. Swanson and.another soldier, all 
then of the 79th Station Hospital Medica.l Detachment, came to the same bar and 
had a.bout three drinks. Then they lef't,vent to another,be.r where they had 
one or two drinks, and returned to the bar where accused was. (R. 23,26) At 
a.bout 1800 hours (R. 5,10), an argument developed between accused and Swanson, 
who had come to the bar w1 th Pietz (R. 26,27,30). During the course of this 
quarrel accused said "I am a. tough go:y-, and you too are a tough go:y-11 and he 
said to Pietz "You are after my style" (R. 14). Thereu~on, accused, Pietz 
and Swanson wa.llted out of the bar, followed by Pitts end several other soldiers 
(R. 6 1 11,13-15,20,21,23,27-29 1 31). Sw~son gave Pietz his camera. to hold (R. 
27) and Pietz stood 11 in the ma.in road side" 1 vith his hands in his pockets, 
holding the camera, smoking a. cigarette and not "engaged in any fight" (R. 11, 
14,16,29,30). 

Suddenly accused n took a swing" at Swanson and missed him, then came 
upon Pietz from the aide and struck Pietz vi th his fist on the jaw, knocking 
him to the ground (R. 6, 7,11,12,16,18,27). Accused, according to the testimoey 
of a :British soldier, who was near by, then ran away for a distance ot about 
ten or fifteen yards (R~ 6-8). Witness testified he went up to Pietz and 
picked him up from the pavement where he lay 1 and that while he was still 
holding Pietz in his arms, accused returned, again struck Pietz on the body 
causing witness to lose his balance so that.Pietz "slipped out of" his arms 
and fell to the pavement for the second time (R. 7). While Pietz lay on the 
pavement, accused, who was wearing brown boots, kicked Pietz on the right 
side of the head a little aboTe the ea.r (R. 71 11,12 1 161 18-20). Accused then 
ran away and Swanson "tried to· capture him" and nchased down the road after 
bim.11 about 100 feet, where he again had another altercation vith accused (R. 
10,12,24,25,27,31). The two had their fists .clenched but "they never struck 
a blow" (R. 32). Pietz did not at 1J:DY time strike or attempt to strike 
accused nor make a:rJ.Y' threatening gestures toward him (R. 14,16,18), and none 
of the other soldiere struck accused (R. 6,9). 

"' The :British soldier who bad gone to Pietz 1 s aid took Pietz, with the 
a11i1tance of some :British and .American soldiers, "to the ca.fe to save him 
from further punishment" (R. 7,12,24). Private First Class Carl W. Paul, the~· 
of the 79th Station Hospital i.:edical. Detachment, testified that after he had 
•separated" Swanson and accused, both of whom "had their hands drawn up and 

ready to fight", he immediately ran to -the bar and 


E·e"When I arrived there I saw Pietz laying on the ground and . (J0/1 

there was. a French lady there with a pail of water pouring ~:J 
some water on him to bring him to. 11 
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Pietz's lips and mouth were blue and he was unconscious. Witness testified 
that he put some water on Pietz•s face, and after 

"I saw that I got no response I turned Pietz over and 
proceeded to give him artificial respiration. I ordered 
someone to go and try to stop a vehicle and that person 
halted a. i·teapons carrier a.nd we then put Pietz on the 
Weapons carrier to take him to the hospital." 

Witness also testified, 

"I held Pietz in my ar:ns and he was still unconscious. Half wey
between he.died in my arms." 

Witness knew Pietz was dead because "On the way to the hospital I watched his 

pulse" and "his pulse q_uit beating half way to the hospital". (R. 30-33) 


Accused meanwhile had returned to ~he scene (R. 16,27,31) and as Pietz 

was being placed in the weapons carrier by Paul and the other soldiers, Paul 


. said to accused 11 Do you realize what you have done, well, you have killed a man 
practically". Accused ttiooked very scared." (R. 32) Pitts, the soldier with 
whom accused had started out that afternoon (R. 22), met accuseda.nd the two 
walked back to camp together. On the wa.y back accused said "I hope the boy 
gets better". Pitts testified that accused 11 talked allright" to hi.it, a.u.\ that 
although they were walking fast, accused was keeping up with him and walking 
"steadily". Pitts did not believe that accused was drunk. (R. 24,25) 
Swanson testified that accused "couB. outrun" him and that accused, whose 
s-;eech was clear, "looked alright" to hio. He did not believe accused was 
drunk. (R. 28) Three ~ritish soldiers who observed accused all testified 
that he was steady on his feet (R. 9,12,17). One observed accused's physical 
a.ppeara.nce and testified that "his clothes were allright11 (R. 8); another 
observed accused's manner of speech and testified that it was 11 slightly thick11 

(R. 12); the third, who had observed accused's locomotion "from tha ~"a:y he 

stood and the wa:y he had been walking about 11 , testified that in his opinion 

accused was drunk (R. 17). 


At about 0930 hours on 22 April 1944 an autopsy was performed on the body 
of Pietz at the morgue of the 79th Station'Hospital, to which he had been 
taken (R. 32,34). The medical officer who performed the autopsy te~tified: 

"The autopsy indicated a presence of blood in the inter-cranial 
cavity covering the entire brain. The middle meningeel arteries 
on both sides were torn. There was a small fracture across the 
petrous portion of the temporal bone and·there was some blood 
in the middle ear a.nd in the inner ear and in the mastoid cells 
on the left." · 

In his opinion the 11 cause of death was due to Inner-cranial Hemorrhages" a.a a 

result of a heavy force applied to the left side of the skull and the conse

quent 11 tearing of the blood _cells". The "fall a.lone would not have been suf

ficient to have caused the death11 , although it might have contributed to it. 

(li. 33,34) 
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Accused made an unsworn statement as follows: 

"Well, sir, I went to Camp l·:atifou on a pass the 21st of April •. 
I went into a cafe there and was just trying to pass the time 
a.~ when two gcys ~e in the bar at around two or two-thirty. 
Their names were Swanson and Pietz. While I was in there in 
the a.fterno-0n just passing the time away I was taJ.king to the 
bar tender there and. I stewed U\tl to the bar and I was looking 
at the bottle and a French girl had. just been loold.n~ a.t it. 
These two fellows came and went out after several drinks, s~ 
three or four a.piece.and the little French girl went out too. 
And they were cutting up and when she came in they went to the 
end of the bar and I·wa.s next to the bar; talking to her. 
That is after they came back in; after they was cutting up 
with the girl. They bad ordered a drink.or two a.gain while I 
was talking to the girl. Swanson and Pietz were just standing 
at the end of the bar drinking with another fellow I can't 
recall who it was. They saw me standing alone and Swanson he 
hollers down the bar and says; 1 Carlton quit talking to the girl; 
she is mine.• I didn't think anything and I just moved down. 
Pietz said, 1 Come on, let•s go get him, we ca.n whip him. 1 I 
clid.n' t lalow wruit to do; ·I was scared. I ke:pt talking to her 
e:n;:rway~ And so he says, 1Shut your damn mouth Carlton or we 1ll 
come on down after you.' So I just looked down the bar and I 

1said, 'Take it easy f~llows, and he then comes on down and Pietz 
eggs him on and Swanson was a.lrea~ with his sleeves being rolled 
up. Re comes u:p to the bar where I was and I was afraid he was 
going to tackle me and Pietz, he said, 1Come,on outside, and we 1ll 
lmock your bra.i~s out. 1 Not wanting no more trouble in fighting 
he went outside and they walked outside and then I walked out. 
So Swanson was standing from Pietz a.bout three or four steps and 
they were eecy-ing something to'each other, then they 1~1 1 'Let's 
get him,' e.nd Swanson throws his chest .. out and turns on toward 
me and Swanson stepped forward and they was so close that I 
thought they would both get me and I hit him and when he gets 
up 1 hit him again a.nd Swanson came running down the road after 
me as I ran away. I. ran a.bout twenty-five to thirty yards. I 
lalew he was close to me and I tholl&ht he would stop and of 
course I doubled up my !ists; as I was afraid he would kill me 
sir. I kept back, backing· away from him and. then I came ba.Ck 
?-o"'-n there after Paul, Sergeant Paul, parted us. I seen the 
crowd and Swanson quit chasing me and he stopped me then. I don't 
know - - - I seen the crowd a.nd I went there and I seen :Pj,etz l~
ine; down and I thought he wa.s knocked out. A.nd I kneeled down t'o 
give him artifieial respiration and I was helping Pitts pick him 
up and by that tirue the weapons carrier ca.me and we walked off 
with him and Swanson hit me a glancing blow, like this, and I 
handed him over to Paul and they took him and I got by the weapons 
carrier and I even pur.ched a hole in my leg going there and then 
Swanson was trying to fight with Pitts then. So I tho~t I had 
better get out of here and started.down the road and he said he 
would catch me down there and Swanson keeps running 'If!(] Pitts 
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was then with me and he said, 1Let1 s get our raincoats,• and 
I said, 1Let 1 s forget about the raincoats.• He said he was 
going back to get them and he goes and then all at once he runs 
down and said that they were all after him.. I saw Swanson 
rwming him too. And I said 1Let 1 s turn in to the OD, I might 
have hurt him. 1 I seen the OD on the sidewalk and I hollers and 
stops him, I said, I told him, come here. I· told him about it 
and he said for me to come With hir:l. Sir, I do not know why they 
started an argument with me. I was just talking to the French 
girl and the first time and the second time he said, 1Shut your 
damn mouth.'" "I don't believe Swanson would have come at me 
if' Pietz he, didn't say, 1 Come on, we can whip him.' When they 
first came in the bar I didn 1 t think there would be any trouble. 
I was sitting in the bar just drinking. I could tell what was 
wrong with them but when I was talking to the French girl they,· 
well, Pietz.was egging Swanson on. He said, 'Let's get him and 
Swanson stepped towards me and I hit him. That is all I have 
to say" (R. 35,36) • 

. 4. It thus appears from eddence that at the place and time alleged 
accused attacked Private Marvin E. Pietz, the person named in the Specifica
tion, and struck him w1th hie fist on his head w1th such force as to knock hill 
to the ground. Accused then withdrew momentarily and when Pietz was assisted 
to his feet and was being held helplessly in the arms of another soldier 
accused returned and again struck Pietz on the head with his fist, thereby 
knocking him to the ground for the second time. While Pietz lay on the ground 
accused kicked him in the head with his booted foot with sufficient force to 
tear the middle meningeal arteries on both sides of his head, fracture the 
petrous portion of the temporal ione, and injure the middle ear, inner ear, 

and mastoid cells, thereby causing inner-cranial hemorrhages. Pietz died 

shortly thereafter on the way to the hospital. 


Accused's attack on Pietz followed a petty dispute between accused and 

another soldier, and there is evidence that it was wholly unprovo~ed by Pietz. 

The circumstances exhibit nothing api:lroaching legal excll8e or justification. 


•The 	homicide was deliberate, willful, and unlawful. Accused' a version of the 
incident was for consideration by'the court. Assuming, as stated by accused, 
that Pietz joined in an assault upon accused, the proof permits a conclusion 
that the aseault was not of such severity as to justify the vicious retalia
tion by accu~ed. There is evidence that accused was the aggressor throughout 
insofar as Pietz was concerned. 

The court• a action in redu.cing the fatal assault u;pon Pietz from murder 
to volWitary manslaughter may have been induced by the belief that the homicide 
was committed "in the heat of a aUdden passion, C3.used by adequate provo~tion" 
(MC::, 1928, par. 149a), ar, in the language of Section 274 ot the Criminal 
Code of the United States (18 u.s.c.A., aec. 453), "u;pon a sudden quarrel or 
heat· of passion". The evidence Justified a conclusion that the homicide was 
willf~ly, deliberately, feloniously and unlawfully committed, as_found. 
That the court saw f'i t to tind accused guilty of man.slaughter only was a dis
po1ition favorable to him and certainly without injury to arJ.y of his substan
tial. rights (NATO 581, Grant). . 
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There was some evidence that accused was under the influence of intoxi

cating liquor when he assaulted Pietz. While one witness testified that 
accused was drunk, he was described as being stea~ on his feet and as able 
to walk and talk normall7•. Hil own statement demonstrated a full recollec
tion of what had transpired before and at the time of the assault. Moreover 
the blows he inflicted on his victim showed a directed malevolent design 
with malicious intent. The court, 1n the light of these circumstances, was 
Justified in concluding that accused had sufficient control of his faculties 
to entertain the specific intent to commit the crime of which he was found 
guilty (litA.TO 951, Qhastain). 

5. The charge sheet shows that accused is 23 years of age, was inducted 
into the AntfT 23 September 1942 and had no prior service. 

6. The court was legaJ.17 constituted. No errors injuriously affecting 
the 1ubstantial rights of accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient to 
1upport the findin&s and the sentence. Penitentiary confinement is authorizai 
for the offense of manslaughter here involved, recognized as an offense of a 
civil nature and so puniahable by penitentiary confinement for more than one 
year by Section 454, Title 18~ United States Code. 

, Judge Advocate. 

, Judge Advocate. 

- 6 
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Branch Office of The Judge 4..dvocate General 

with the 


North African Th£eter of Operations 


JJ?O 534, u. s. Army, 
.3 July 1944. 

Board of Review 

\JN ITED· STATES 	 ) P.Eml~SUI.J.R I31.SE SECTIOH 
) 

v. 	 ) Trial by G.C.I.~•• car..vened at. 
I l:aples. ltc.:ly, .31 Ley 1944• 

Private O.ti&iY R. TUCI:ER ) Dishonorable dischL.rge and 
(33 189 975). 305th ) C0.'1finement for 12 years. 
Q.uarter::l:lster Railhead ) Eastern Branch, United States 
Cor..pe.ny. ) Discipli4c.ry Barrac~s, 

) Greenheven, New York. 

ru:rn:.1 by the BOi.J=\.J OF &-vIEW 

Si:l;pson, L:&ckay anc1 Irie!!, Jud;_:-e /.dvocates. 

l. The record of trial in the cc..se of tl:e soldier na.":'ed. above hi:..s been 
exs:lined. by the Boe.rd of Revie...-: • 

. 2. Accused was tried upon the follor:L<~ Ch£re:;es and Specificeticr.s: 

CRi.JlGE I 1 Violation of the 64th .1;.rticle of '7ru:". 

Spccii'icc:tionz In thet Privcte Obery R. Tucker, Three Hundred Fifth 
Q;.iarten."L.ster RG.ilheL.d Co:;:r:,c.ny, h<=-vine received a lawful cor...:.end 
fro::i First Lieutenant P.£ll'ry E. Williw:.::i, Three Hundred Fifth 
Q.uuterr..aster R .. ilheed Co.:;pc.n:y, ·his superior officer, to go 
i;,'.J2e<l.ii:..tely to the coLpe:iy area. did c.t l;&_ples, Itc.ly, on or 
about .April 22, 1944. v1illfully cisobey t:-.e s~~e. 

CE.i1ff''....E II: Violetim of the Ci3cl i.rticle of' Wc:_r. 

Specification: In thc.t l'riv~te Ober"/ R. Tucker, T!lI'ee Hundred .Fifth 
Q.uarterrJE:.stcr Reilheau Co;:i:;:icr.y, diu, at 1;q1es, Ittiy, ·on cir 
about 22 .h:pril, 1%4, beLc.ve himBe;lf dth di~respect toward Fir.st 
Lieutenent Rarry E. i7illie1;.s. '.i.'Lree Eur.J:-e:. Fifth ~U£:.rterr.r.nster 
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RaiJ.head Conpany, his superior officer, by sayinf; to him, . 
•r don't belonc to your' Goddarr:n company and I don't want you 
to fuck around with :r.ie----I don't want nobodrto fuck with me,•. 
or words to that effect. 

-
Ee pleaded not guilty to an~ was found guilty of the Charges and Specifica
tions. Evidence of one previous conviction by specicl court-martial for 
disobedience of orders of a commissioned and a noncommissioned officer in 
violation of i.rticle of 'iTax 96 vras introduced. He was sentenced to dis
honorable dischar~e, forfeiture of.all pay and allowenc~s due or to beco~ 
due, and confinement at hard labor for 25 yeEJ.rs, three-fourths of the members 
of the court present concurring. The revieY1ing authority approved the 
sentence but reduced the period of confinement to 12 years, designated the 
E&stern Branch, United States Disciplinary Barracks, Greenhaven, New York, 
as the plece of .confinement and forwarded the record of trial· for action 
under Article of War 50i. 

3. The evidence shows that in Naples, Ittly, at about 1945 hours on 
or about 22 April 1944, First Lieutenant Harry W. Willieoa, the company 
co1.1Llmder of the 305th Q,uerterr..aster Railhead Company, was making an inspec
tion outside a ration dunp. Lieutenant Williams testified accused had been 
a member of that orcanization for approximately three weeks and was 'definitely 
acquainted• with witness "as his company comr::ender". Witness also tes',ified 
that while he was me.king the .inspection, 

'I caoe upon Private Tucker who was outside the company 
area. I knew he had no pass, he was dressed in fatigues, 
and did not have a hat. I asked the man to e,o into the 
company area. He refused and started to walk away. I 
asked the rum what his neme was and he replied, 'I don't 
have to tell any God Damn person my nbllle1 , or words to· that 
effect. I then asked the man to give me his dog tags. 
He refused and I then ordered him to give me his dog ta[;s. 
He refused, and said, 'I don't have my do& tags and there is 
only one person who cGil get them, and that is me,'. I then 
ordered the man to go ir:imediately in the company area 
and he add, 1 I don't belong to your God Damn com.:pany 
and I don't want you to fUck around with me. I don't want 
anybody to fuck around with me', or words to that effect. 
I 'then ordered hio two or three more times to return to 
the company arsa and he would not go. I went and got the 
acting sergeant of the e,"Uard and returned within two or 
three minutes with the.guard. Private Tucker was still there 
and I then gave him three mre orders to return to the co!q)any 
area. He refused, saying, 'I'm not going to go any dc.mn 
place' • The man then walked off. .Approximately 20 tlinutes 
later he we.a returned to the company area by the sergeant 
of the ~-uard.• (R. 6,7) 

. · Private Richard J. Jackson, a member of the orgmizetion, testified 

- 2 - . 
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for the defense that he was present on or about 22 April 1944. when Li~uten
ant Willie.ms had •a conversation• with accused, just outside the company 

. area. Witness testified he was with some friends 1 from the church' and that 
.when Lieutenant Williams left he saw accused enter the company area unassisted. 
(R. 8) Witness· also testified that as far as he knew accused was not escorted 
or forced to return to the area by anyone. Witness further testifl.ed that 
there were three or four other soldiers !rpm the company outside the area at 
that t~ and that Lieutenant Williams did not speak to them. (R. 9). . . ' 

Accused elected to re:c::iain silent (~. 9). 

4. It thus· appears in evidence that at the 1Jlace el;l.d t~ alleged in 
the Specification, Charge· I, ·accused's company com:iander reJJeat,edly ordered 
him to return to the cocyany area, substantially as alleged, and that accused 
deliberately and 1Jersist~ntly disobeyed the order. Accused's willful 
refusal to obey it constituted a violation of Article of War 64 (r,:;o.r, 1928, 
par. l34b). . . 

It also alJ:pears in evidence that at the place and time alleged in the 

Specification, Charge II, accused addressed Jlrofane and obscene language to 

First Lieutenant Harry E. Williams, his caii.JJany commander, substantially as 

alleged. This was manifestly disres1rectful behavior and th, court was 

,Justified 

1

in finding accused guilty of violation of kticle of liar 63 (1'..CLl, 

1928, par. lJJ). 


. 5. The charge. sheet shows accused is 26 years o_f age, that he was 
·inducted into the A:rmy 7 l.ey 1942 wd had no prior service. 

6. The court was legally constituted. No errors injuriously affecting 

the substantial rights ot accuflA<l were comnitt.ed· during the trial. The 

Board of Review is of the opinion that tbe record of trit;l is legally 

sufficient to support the findings and sentence. 


J'udge Advocate. 

J'udge Advocate. 

J'udge Advocate. 

- 3 
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:Branch Office of The Judge Advocate General 

vith the· 


North African Theater of Operations 


:Board of Reviev. ' 

XA!I'O 2707 

UNI!l!JCD ST.A.TES 

v. 

Private JOE M. LOPEZ 
(38 121 735), Company F, 
337th Engineer General 
Service Regiment. 

APO 534, U. S • .Umy, 
5 August 1944. 

FIFTH Amcr ~ 
) 
) 
) 

Trial by G.C.M., convened at 
APO 464~ U. S. Amy, 24 Mey 
1944. 

) 
) 
) 
) 

Di•honorable discharge and 
confinement for ten years. 
Eastern :Branch, United States 
Disciplinary :Be.rrack:1, 

) Greenhaven, New York. 

Mackay, Irion e.ud Remick, Judge A.dvocatea. 

1. ~ record of trial in the caH of the 1oldier named above has 
been examined by the :Boa.rd of Review. 

2. .1ccuaed waa arraigned upon the following Charges and Specifications: 

ClliliG::S: I: Violation of the 58th .ArUcle of War. 

Specification: In that Private Joe M. Lopez, Comp&n7 ~. 337th 

Engineer General Service Regiment, alia1 "lnso Pino", did, 

at or near SALERNO, Italy, on or about 30 September 1943, 


·d.eeert the aervioe of the United States and did remain 
ab1ent in desertion until he aurrendered himself at the 2nd 
:Replacement Depot, :BAGNOLI, Italy, on or about 13 JanUBZT 
1944. . 

CHARGE II: Violation of the 94th Article of War. 

Specification 1: In that Private Joe M. Lopez, Compa.Il1' 7, 337th 
Engineer General Service Regiment, alia1 •J:nzo Pino", did, 
at P.AESTUM, Italy. on or about 8 Ja:tJ.usxy 1944, knowingly and 
wilfully apply to his own use and benefit ration& for 48 men, 
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of the value of about $36.00, property of the United States 
furnished and intended for the military service thereof. 

Specification 2: In that Private Joe M. Lopez, Company F, 337th 
Engineer General Service Regiment, alias "Enzo Pino", did, 
at P.AESTUM, Italy, on or about 9 January 1944, knowingly and 
wilfully apply to his own use and benefit rations for 48 men, 
of the value of about $36.00, property of the United States 
furnished and intended for the military service thereof. 

The defense moved that the words "alias 1Enzo Pino'" be "dismissed" from the 
Specifications, which motion was granted. Accused was tried upon the Charges 
and Specifications so amended. He pleaded not guilty to and was found gull ty 
of the Charges and Specifications as amended. No evidence of previous con
victions was introduced. He was sentenced to dishonorabie discharge, for
feiture of all pay and allowances due or to become due and confinement at 
hard labor for 30 years, three-fourths of the members of the court :present 
concurring; The reviewing authority approved only so much of the findings 
as to Charge I and the Specification thereunder as found "accused guilty of 
absence without leave from his organization from 26 November 1943 to 14 
Jan~ 1944, in violation of the 6lst.Article of War", approved the sentence 
but reduced the period of confinement to ten years, designated the Eastern 
:Branch, United States Disciplinary :Barracks, Greenhaven, llew York:, as the 
place of confinement and forwarded the record-0f trial for action und~r 
Article of War 50i. 

3. ~e evidence shows that accused, who had Joined Comi:any F, 337t~ 
Engineer General Service Regiment, "in the States" (R. 6), met Private Archie 
Motton, of the Peninsular :Base Section Stockade, in Salerno, Italy, the middle 
or last part of November 1943 (R. 14,15). Motton testified that at that 
time he bad been "AWOL• since 25 September (R. 19). Witness further testified 

"I asked him where was his pass and if he had a pass, and 
he said 1No', he didn 1 t have no pass and I said I didn 1 t 
have none either" (R. 15). 

Witness also testified that he and accused thereafter "sticked with each 
other• until 9· January 1944 "when he got picked up" (R. 15). They went to 
a small town near Vietra where they stayed with nan old man and a lady that 
could speak English" and later when they met two Italian girls they spent 
"the rest of the time" in Vietra with them (R. 16). Witness testified he did 
not learn accused's name for "a pretty good while" and finally learned it in 
January 1944 by seeing his "dog tags" (R. 16,17,.19,20). Witness also testi
fied that during the time he and accused were together they were living 
approximately 45 yards from a United State• Army installation (R. 18) and 
that accu.sed· stated on one occasion "he wasn1 t going back until the M.P.' s 
picked him u;p" (R. 17). Witness further testified that on 8 JanUJJXy 1944 he· 
and accused went to a ration dump in Paestum where they drew rations for 48 
men, which they took to the house in which they were living. The rations 
consisted of "coffee, sugar, vegetables, fresh meat and different things". 
Witness testified·accused had said "All that we 
of it". Witness also testified that on 9 Janua

don 1 t 
ry 

eat we will sell some 
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"We went u;p to the same ration dump and he said that he sigiied 
for the first load and he· wanted me to sign tor .the sec.one!., 
and I signed for the second load and we took them to the eam~ 
house" (R. 17) 

and that later that day (R. ,16) 

"When the :t.r.P. 1 a were in the house w1 th me they told me I was 
under arrest. Joe Lopez was in the bed and when the M.r.•a 
took me out Joe Lopez disappeared" (R. 19). 

A clerk from "Ducp Q,512 near I'aestum", "part of the tJ'n1ted S!ates .Arm;r", 
identified accused and testified that the acc11Sed came to the dmnp about a 
January 1944 with Archie Motton, "WJ.other .American soldier •••, a color~d ·man11 , 

and that · 

"The accused a.long with his companion came into the office of 
the ration dump and requested that they be issued rations. 
Since there wa.sn1 t an officer with them, I asked them their 
unit and the number of men that were 'supposedly in their unit 
and if they had a strength'return. The;y replied that they 
didh't have a. strenGth return with them, but would make out 
one. The strength return was made out and rations were issued 
for 48 men" (a. 9,10). 

Witness testified that accu.sed stated "that he was with a detachment ot the 
37th Q.uarterma.ster that bad come into the area" (R. 13,14). The rations.: 
which were "United States .Ar'f113" ration'911 (R. 12), were issued to the acc11Sed 
and Motton. Witness further teBti~ied that the following day accused and 
Motton returned, requested rations, made out a strength return, and were again 
issued rations for 48 men 1 the same as the f.irst time" (R. 10). Wi tnesa 
testified a.ccused ha.d used the name of "Enzo Pino". He also testified he 
did not see accused with the rations in his possession and could onl;y sa:y
a.ccused was authorized. to get them. (R. 13) · 

A written statement of accused which an agent for the Criminal Investi 
gation Division, North A.f"rica.n·Theater of Operations, testified accused 1igned 
after witness advised him he 11 did.n1 t have to say ~thing" and that aey-thing 
he did say could be uaed against him, was admitted in evidence over objeot~on 
by the defense that •a proper foundation for the introduction of a eonveraa
tion•t had not been laid (R. 21,22). Therein accused atated: 

"W• landed on Sept 9th, 1943, in the invasion. I atayed two 
days in Italy. I got sick and they shipped me back to the 
hospital in Bizerte--to some Evacuation Hospital. l was there 
about a. month and. then I was shipped back to Italy. They put 
me ill the 29th Replacement En. in the Salerno area.· They gave 
me a place to at~. l stayed there about a month. Then I met 
this bo7, Archie Motton, in Salerno. Re said he was A. W.O.L. 
and he asked me if I Ya.a A.W.O.L. I told him •No, 1 I waa just 
wa.J.ld.ng around, a.nd I didn't have no :pass. We loafed around 
Salerno for sometime. W• used to eat down at the American 
ships. We came ts> ?iaplee, and here we stole a. truck to go back 
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to Salerno. Archie said, 'Let's get this truck e.nd go back 
to Salerno and we can get some rations from ration dumps.' 
We got rations for 48 men twice for the 37th Ql~. I signed for 
them once and Archie the other time. We took the rations to 
our girl friends' house and put them in the bed room. We had 
been living with these two girls for about two months. We 
used to bring them food from different.camps a.round that we 
went to. I wasn't in the house the first time the M.P. 's come 
there. And when I went back to the house, the girls told me 
they had picked up Archie a.nd put him in the jug. I took off 
and put myself in the 29th Replacement Center in Naples. They 
brought me over here to the P.B.S., then locked me in here one 
night. And then they took me back, and again brought me in 
here." 

"Q.uestion: · 'What were you going to do· with those rations yo11 
drew for 48 men?' 

Answer: •We got them for the girls· and us to eat.• 
~uestion:: 'What did you do with the truck?' 
Answer: •We left the truck on the streets in Salerno.' 
Q.u.e stion: 'Did you ever sell a:ny rations?' 
Answer: 1No.'" (Ex. E). 

The law member admonished the court to disregard all references to the stolen 
truck (R. 22) • 

It was stipulated that the value of 48 rations was $36.00 a.n,d tJ:i..;.t 
"accused voluntarily surrendered himself to the 2nd Replacement Depot, Bagnoli, 
Italy, on or about 13 January 194411 (R. 22,23). It was further stipula.t.,d. 
that accused was shown on a roster of the 29th.Replacement Battalion compiled 
on or about 22 November 1943 (Il.• 2J). 

Over objection by the defense the court admitted in evidence.an extract 
copy of the following entry from the morning report of Company F, "337th 
Engineer Regiment" for 6 March 1944: 

n 6 March 1944 · 

38121735 La:pez, Joe M. Pvt 
AWOL as of 30th Sept 43, enroute to join Orgn fr 7th 
Repl Depot, asgd to 337th Engrs per par 44 SO fl95 Hq 
7th Repl Depbt, dtd. 23 Sept 43" (R. 8; Ex. C). 

Accused testified that he was in Italy in the ear~y part of September 
1943 as a member of the "337th Engineers" but was hospitalized due to a foot 
infection and that early in Oct.ober he was sent to the 29th Replacement Depot 
"where they n took 11ttle hikes but had no roll calls or anything like that". 
Accused also testified he had Tha.nksgiving·dinner with that orga.niz~tion and 
met Motton about five days later•. Accused further testified he did not intend 
to desert and "tlll'.lled in" to the "29th Replacement" on 13 January. (R. 24,25) 

4. The evidence as to Qiarge I and its Speci!ication shows that accused 
absented himself without Jeave from his organization near Salerno, Italy, on 
or about 26 November 1943 and remained so absent until he surrendered himself 
on or about 13 January 1944. Accused's own testimo?Y established all the ele
ments of violation of Article of War 61 and there is ample other evidence to 
support the findings of guilty of this Charge and Specification ':! A1W'roved. 
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Similarly, undisputed evidence shows that at the place and on the ·dates 
alleged in SpecificatiotBl and 2, Charge II, accused, acting in concert with 
l·iotton, fraudulently obtained the property set forth in the Specifications 
and ap~lied it to their own use and benefit. It lik~wise ap~ears that the 
property was property of the United States furn1shed and intended for the 
military service. Accused in his statement ·admitted the rations were taken 
to the house of their female companions and clearly indicated the rations 
were obtained for consumption by the four or for other unauthorized purposes. 
Each of the me~ was a principal and responsible for the acts of the other 
done in the course of the acco!!Xplishment of their common purpose. The 
obtaining of the rations was ~llfully and knowingly done on each occasion 
and the value of the property was established by stipulation to be as alleged. 
Application by the accused to his own use and benefit, of property belonging 
to the United States, furnished and intend.t.d for the military service thereof, 
as alleged in both Specifications, was established by the evidence and 
warranted the court in finding accused guilty of violations of Article of War 
94 (M'-'.1-I, 1928, par. 1501). 

6. The morping report of Company F, 3~7th Engineer Regiment, for 6 
March 1944, admitted in evidence over objection by the defence, was properly 
received for the recited facts of assignment to the unit and absence without 
leave therefrom following assignment were within the personal knowle(lge of 
the officer making the entries (l>ICM, 1928, par. 117). That they pertained 
to accused appeared from the ·identity of names. 

6. The ad.mission over the objection of the defense of accused'~ state
ment given to the Criminal Investigation Divisio.o. a.gent was proper. ~he 
statement appears to have been volu~tary and made after accused had been fully 
warned of his right to remain a1lent and that whatever he ·said might be used 
against him. Whether the statement be regarded as a confession or as a mere 
admission against interest, it wa.s admissible. 

7. The court properly admitted previous inconsistent statements of 
accused which· the prosecution offered in attempting to diminish his credibility. 
The foundation for the introduction of the evidence was appropriately laid 
by- asking the accused on cross-examination if he had not made the inconsistent 
1tatements, directing his attention to the time, place and other ciroumstances 
of au.ch statement. Either a denial by witness that he made the statements or 
a response that he did not remember makin{J them rendered admissible evidence 
that he did in. fact make them. (MCM, 1928, par. 124b). 

a. Upon arraignment the defense made a motion that the Specifications, 
Charge II, be "dismissed" upon the groUD.d that another soldier had been trial 
for the offenses involved (R. 4). The motion was properly denied. The fact 
that another person may have taken part in the offenses and been convicted as 
a participant did. not affect the amenability to prosecution of accused. 

9. The charge sheet shows that accused is 22 years of age. He wa1 
inducted into the Army 22 June 1942 and had no prior service. 

10. The court was legally constituted. No errors injuriously affecting 
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the sullstantial rights of accused were committed during the trial. The 
:Soard of Review is of the opinion that the record of trial ia legally . 
sufficient to support the findings and sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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IBranch Oi'tice of The 1uclge .Advocate General 


with the 

North .African Theater ot Operations 


APO 534, U. s • .Arrey, 
10 ~t 1944. 

Boerd ot Review 

UNITED ST.ATES 	 ) 
) 

T. 	 ) Triel by G.C.M., convened at 
) Pozmoli, Italy, 30 March 1944. 

Private ~ CJ.FAZ2J:J ) Dishonorable discharge end 
(33 693 249), CoJru>eny B, ) continement for 20 years. 
7th Infantry. ) Eastern Branch, United States 

) Disciplinary Barracks, 
) Greenhaven, New York. 

REVIEW by the BOARD OF REvlEW 

Mackay, Irion and Remick, J'uclge .Advocate~. 

1. The record ot trial in the case ot the soldier umed abow. has 
been examined by the Board of Review. 

2. .Accused was tried upon the tollori.ng Charge end Specitice.ticm: 

CHARGE: Violati_on of the .58th Article ot lfar. 

Specitication: In that Private FlUNK {NMI) CAF.AZZO, Company •B•, 

7th Inte.ntry, did near. Begnola, Italy, on or about 7 ?.arch. 

1944, desert the service ot the United States by absenting 

himself trom Military Control with intent to avoid hazardous 

duty, to wit; embarkation for a combat area, end did remain 

absent in desertion until he was apprehended at Naples, 

Italy~ on or about 2120 hours, 9 Me.re~ 1944. 


He pleaded not guilty to and was found suilty ot the Charge end Specitication. 

No evidence ot previous convictions was introduced. He was sentenced to dis

honorable discharge, :f'orteiture ot all pay and allowances due or to became due, 

and confinement at hard labor tor 40 iears, three-tourths ot ·the mem]:\ers o:t 

the court present concurring. The reviewing authority approved the sentence· 

but reduced the period of continement to 20.years, designated the Eastern Branch, 

United St~tes Discipl~ Be.rracka, Greenhaven, New York, as the place ct 
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confinement and forwarded the record of trial for action under Article of War 
501. 

3. The evidence shows that on 7 March 1944 accused was among the 
persozmel in a shipment of Third Division prisoners being loaded upon ships 
at the port of Nisidi, near Bagnoli, Italy. for transportation to the .A.nzio 
beachhead (R. 5,6). Second Lieutenant Seymour Hartman. 15th Infantry Regiment, 
testified that on that date his duties were 'to ship men that return from 
hospitals to the beachhead. To put them aboard transportation to sail. They 
are loaded on trucks and from there aboard the ship that takes them to Anzio.• 
(R. 4) Lieutenant Hartman •personally called the roll• at the port within 
five minutes after the men had detrucked, and accused answered to his name 
and was checked. Lieutenant Bartman 'accounted for each man• e.s he ~tepped 
aboard, and testified that he 'saw the accused ellter the re.mp of the ship•, 
which was •an :cs.r•. (R. 5) At about 2100 hours 9 March 1944 accused was 
arrested on the Via Roma in Naples. Italy, by a military.police sergeant on 
•jeep• patrol, and was 1 booked1 fo~ not having· a pass (R. 6,7). When Lieuten
ant Hartman next saw accused, on·11March1944, in the office of the Provost 
Marshal at the Replacement Depot, accused complained to him 'o:t backaches 
end legaches• but did not re~uest permission to go to the hospital (R. 5.6). 

Second Lieutenant Israel J. Korenbaum, 7th Infantry, testified that 
accused signed and swore before him to a 'document•, that in obtaining it 
there was no coercion or reward offered, that 'acc~sed's rights• were e~lained 
to him before signing, and that he told accused 'that anything he might ~ey 
could be used against him'. TJ;le statement, dated ll 1larch 1944, introduc~d 
in evidence without objection lR. 7-9; Ex. A), reads as followsa 

•I 	was a new replacement to the 7th Infantry and went up with 
a bunch of fellows I had co~ over from the states with. ib.en 
I joined the 7th, I understood they were in the line, and the 
replacements stayed back in a field. The next day we moved up 
a couple of miles and the lst Bil of 7th came back into reserve. 
We joined them about 2400 . the second night and dug our holes _ 
right in with them. I was with the 7th five·or six days while 
we were in s'econdary reserve. ·I went on sick call and I was 
evacuated through hospitals to the 52nd hospital fc:tr four days 
and then to the 53rd V~D. Hospital. The doctor took a blood 
teat and a· spinal test. They were both negative. I laid in 
bed tar a couple of days because my back and legs were bothering 
me. The doctor then discharged me from the hospital and sent 
me to the 29th Replacem:int Battalion. 

•Ai>Proximately February 	28, 1944. when I tiret got to the 29th, 
they· couldn' t find my records, so· they had me sleep in the supply 

" 	 tent. I got mixed up because I didn1 t know where to go and they 
didn't have rey records. I slept in the supply tent several nights 
and was told by a.supply man that I belonged in the medical ward, 
but later he said -that I had missed a shipment but no one had 
ever told me I was on a shipment. I slept several difterent 
places .because I was not assigned any place. Finally, one day, 
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at a time when I was sleeping with som fellows in the 10th 
Replacement Battalion, a sergeant ceme and got me end they 
put me in the stockade. Th.is was March 6, 1944. They told 
me I would be shipped the next mrning. The next morning I 
asked to go on sick call to tell them about ?Jzy' back and legs 
and that I couldn't take that kind of duty. They were going 
to let me go but when they found I was on shipment they 
W<?uldn' t let me go. On the 7th of l!arch I was put on a truck 
to go to the boat. When we got to the docks, I got off the 
truck end I met a fellow named Basile, who was also supposed 
to ship out. 

•We 	 took off and spent the first night in a CBJip near the docks 
and then went to the house of some people he knew. We spent 
the night of the 8th at their house. Basile told these people 
we had a pass. We took a train to Naples on the way to the 29th 
Replacement Depot. The last train to Bagnoli had already left. 
We were on a side etreet near Via Roma, trying to get a place 
to spend the night, when we were picked uP by the 11>' s and put 
in the city jail. A lieutenant from the 29th got us out the 
next morning end took us to the 29th to the stockade. llajor 
Frye talked to me this mrning but Lt. Hartnmi did IOOst of the 
talking. He was going to send me to the ioodics but Maj·?r Frye 
said no, that I had done general service in civilian life ..nd 
I should do it in the army. I told them I had not done ge:u1ral 
service in civilian lite. I was treated just like a baby e.zi.d 
I couldn't do this kind of duty. It was too hard for me. 
Major Frye said I woi.ud. 'be shipped to the beachhead today, but 
I said I couldn't do this kind of service. I knew he meant to• 
ship me back to the outfit at the beachhead, but I said I 
wouldn't go. 

'Before I made any of the above statements, I was told what ?Jzy' 

rights were and that I did not have to say anything unless I 
wanted to. It was explained to re that anything I said could 
be used against me, as well as for me. I make this statement 
willingly and truthfully' (Ex• .A.). 

. The court was· asked •to take judicial notice of the faot that the Anzio 
beachhead is a combat area end it was such on 7 March 1944' (R. 9). 

Accused made en unsworn statement through counsel as follows: 

'The accused was 18 years old when he was inducted into the 
army end has been in the 8I'Iey' 9 months. He is at preaent 19 

· 	years cil:d. He was assi~ed to the ,3rd Infantry Division in 
February 1944· He reported to the Anzio beachhead e.nd was 
wUh his unit for several days but because of backaches e.nd 
aches in his legs he reported for sick call. He was evacuated 
through hospitals back to Naples; that while at the stockade 
he asked to be sent to a :b.os,pital; that inasmuch 0 as he was 
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scheduled for shipment it was refused him. He didn't get on 
the boat but started back to the 29th P£placement Depot to 
see the Chaplain and see if arrangements could be made to see. 
a doctor. He has been bothered with these aches in his back. 
and legs all his life. While in the states he was excused 
from marches because of this condition• (R. 9). 

4. It thus appears frcm uncontredicted evidence, including accused's 
own statement, that at the place end time alleged accused absented himself 
without proper leave from a group of soldiers being returned by ship, an 
•rsr•1 to the Anzio beachhead, and remained absent until he was apprehended. 
two days later. He 'took off• from the ship and thus fro:n military control 
as alleged, and was not returned thereto until two days later, when he was 
'picked up• by a military poli~eman in Naples for being without a pass. 
Uity on the Anzio beachhead was combat duty and was manifestly hazardous • 
.Accused complained that his back and legs hurt him and that he could not for 
that reason do duty in the line, but under the circumstances and in view of 
the other statements IIBde by accused, the court was justified in concluding 
that when accused absented himBelf he did so with the intention of avoiding 
the hazardous duty of embarkation for a combat area as alleged, in 'tiolation 
of .Article ot War 58 (m,r, 1928, par. l,30a). 

, 
The Specification alleges that accused absented himself from 'Military 

Control', rather than that, in the language of Article of War 28, he :iuit 'his 
organization or place of duty•. However, when accused absented himsei.:.'." from 
the detachment with which he was being returned to the beachhead he did in 
fact absent himself from his place of duty. The omission of the technical 
words was harmless end it does net appear that accused was misled or injured 
thereby. 

5. The charge sheet and record show that accused is 19 years of ege, 
was inducted into the Army 12 June 1943, and had no prior service. 

6. The court was legally constituted. No errors injuriously affecting 
the· substantial rights of accused were committed during the trial. The 
Boe.rd ot Review is of the opinion that the record of trial is legally suffi 
cient to SUJlport the findings end the sentence. · 
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:Branch Office of The Judge Advocate Genere.1 
with th• 

North African Theater of Operations 

(2:ll) 

APO 534, U. s. Army, 
28 July 1944. 

:Board of 1Review 

:NATO 2767 

U B I T E D S T-A T E S 	 ) 3D INFANTRY DIVISION 
) 

v. 	 ) Trial by G.O.M., convened at 
) Pozzuoli, Italy, 22 March 

Private ~HAS l • CAliBOLL ) 1944. 
(34 281 390), Reconnaissance ) Dishonorable discharge and 
Company, SOlst Tank Destroyer ) confinement for 20 yeara. 
Battalion. ) Eastern Branch, United States 

Disciplinary :Barracks,J Greenhaven, Nev York. 

REVIEW b7 the :SO.ARD OF REVIEW 

Ma.~, Irion and Remick, J~• Advocates. 

l. The record of trial in the case of the soldier named above baa 
been examined by the :Boa.rd of Review. 

2. Accuaed. vaa tried upon the following Cha.rgea and Specifica.tiona: 

CHABGE Ia Violation of thl ~th Article of War. 

Specification 11 In that Frivate ~oma1 1. Carroll., :aeconnailUAce 
Comll&l1', Su !lundred Jirat '!anlt D11tro7er !atteJ.lon 414, at 
Ca11rta, Ite.1.7 on or about 15 lovtmber 1943" cluert the Hrvloe 
of the 'OnUecl Statei1 and 414 remain abaent in cleaertion untU 
he wa1 apprehended at Pier J.9 Port· ot Duke>, lte.l.7 on or abod 
l? December 1943. 

Specification 21 (Jind1ng of guilt7 dhappro.,•d b7 the rnieving 
author!t7.) 

CHARGE Ila T1olat1on ot the ~4th Article of War. 

Specification 11 In that Private Thomas J. Carroll, Beconna111Uce 
Comp~, Six !undr•4 111"1t Tank Dutro7er !attalion, 414, at 
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· Xaples, Italy, on or about 15 November 1943, feloniously take, 

ateal., and carry awa;y a three-quarter ton Weapons Carrier 
vehicle, number 2164452, of the value of over $50.00, property, 
of the United States furnished a.nd intended for th• military 
service tzi.reof. 

Specification 2: In that Private Thomas F. Carroll, Re9onnaiuance 
ColllpS.Icy', Six Hundred First Tank Destroyer Battalion, did, at 
Pier A, :Port of Duko, Italy on or about 17 December 1943, 
feloniously take, steal, and carry away five cases of cigarettes 
of the value of over $50.00, :property, of the United States, 
flll'llished for the military service thereof. 

. 	 . 
Re pleaded not guilty to the Charges and Specifications. Re was found guilty 
of the Specifications of Charge·I except, aa to ea.ch, the words "desert the 
service of the United States" and "in desertion", substituting therefor, in 
each, the words "without proper leave absent himself'", of the excepted words 
not guilty, of the substituted words guilty, not guilty of Charge I but guilty 
of a violation of Article of War 61, and guilty of.Charge II and its Specifi 
cations. Evidence of one previous conviction by special court-martial for 
YillfulJ.7 and knowingly misappropriating a vehicle, property of the United 
States, in violation of Article of War 94, and for assault with intent to c1o 
bodily ha.rm in violation of Article of War 93, was introduced. Re was sentenced 
to dishonorable discharge, forfeiture of all PBY' and allowances due or to 
become due and confinement at hard labor tor 50 years, three-fourths of the 
members of the court present concurring. The reviewing authority disapproved 
the finding of guilty of Specification 2, Charge I, approved the sentence, 
reduced the period.of confinement to 20 years, designated the Eastern ~ranch, 
United States Disciplinary Barracks, Greenhaven, New York, as the place of 
confinement and forwarded the record of trial for action under .Article of War
50l. 	 . 

3.· The evidence shows that accused was admitted to the 8th Evacuation 
Hospital 9 liovamber 1943. An inde% record of patients, Form 52a, Medical 
Department, United States Army, from that hospital was admitted in evidence 
with the consent of the defense. (R. 5; Ex. I) It showed the source of admie
sion was another evacuation hospital and contained the following hospital 
memoranda.l 

•PsychoneuroeiB, awciety 	state. Pt went AWOL from hospital 
before he had a.ny'thing but preliminary exa~ina.tion. 

•LD - Yes 

"AWOL 15 November 1943" (Ex. I). 

A military policeman testified that on the night of 20 November 1943 
while he was on duty at a bridge at Capua checking passes and blackout 
regulations he stopped a ~b!ee-qua.rter ton truck, al.so known as a weapons 
carrier, which was using bright lights in violation of regulations. Witness 
testified that th• number of the' vehicle which he got from the vehicle itself 
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waa 2164452 and that it va1 being operated by accused, whose identity he 
eatabliahed by his dog tags. Asked if he could identify the driver in the 
court room witness testified 1 I think: it is the man at the table but I couldn't 
swear to it". Witness testified he saw some civilians in the vehicle but 
that accused was the only soldier therein. (R•. 10-14) He 1aw accused again 
the following morning in th• aa.me truck with ciTiliana therein. Witne11 
testified that on this occasion h• ma.de the c1T1lians get out of the truck and 
told &ecuaed "to go about his business". (:a. 11,13) · 

Another military policeman testified that about 1430 hours on 17 December 
1943 he was on "roving patrol• checking' a building on. Pier •AM "in the port• 
vh•n he observed a weapons carrier •pulling awqn from a building with fin 
caHs of •special service" Camel cigarettes which were packed 50 carton• in 
a ca1•. Witness testified that h• apprehended accused and when accused failed 
to produce a requisition for the cigarettes, which accused had 1tated he poa
191194.• vi tneas took him to 11Port Police Headquarters" and that he told 
&CCUHd •to lit there with the other person Who was '(1th him bec8.uae the 
comma».ding offi9er wanted to apeak to him" ,(R. 14,15,29), but that accused"~ 
up a.nd drove off in the weapons carrier" imobserved (R. 16). Witness testified 
h• believed accused va.s th• man he apprehended and added •I canr..ot be· too aurff'. 
The man apprehended gave accused's name when booked and had a dispatch ticket 
with accused's name on it. {R. 14,15) 

A quartermaster officer testified that the value ot a tbree-quart~r ton 
weapons carrier, in condition to be operated, was in excess of $50.00 (~. 20) 
and that the ve.lue of cigarettes ps.cked 50 carton to the case would be $Z1.00 
a case (li. 21) • · 

Captain James A. Arti1, lllth Reconnaissance Squadron, testified that 
on 21 December 1943 while he was driving on th• :Naples-Caserta highwq ha 
observed a weapons carrier numberen 2164452 being driven by accused. Witness 
recognized the vehicle as one belonging to his organization by th• word 
1 Snooper11 written on the bUlJ1l>•r, by the words "Jilted Again" on the hood. and 
by the organisational designation on the side. Witness also testified that this 
vel;licle had been •stolen• from a parking lot in :tlaplea about 1630 hours 14 
Xovember 1943-. Witness testified that when he asked accused on 21 December VbT 
h• had the vehicle accuaed replied hia captain had given it to him "when his · 
tank vaa &hot from under him". (R. 6-8) Witness also testified that there were 
tvo 15-year old Italians. and two negro soldiers in the rear of the weapons car
rier. Accused. had been drinking, but was not intoxicated. and did not have a 
d.ifPatch ticket. Witness went to the "Police Station• with accused where 
witness testified accused was booked. (R. 6) Witness was •sure" the vehicle 
aocuaed was driving belonged. to witness• organization and that no one else ever 
claimed it after the.recovery (ll. 7). 

Tha defense called as a witness a clerk in the provost marshal's section 
~ VI Corps Headquarters who i~entified a "blotter card" he received from the 
desk Hrgeant {R. 22). Re testified. that the card, which had to do with 
accuied, contained a notation that accused. was released to his unit about 17 
December 1943 {R. 23) and that nsince this case was not an unusual case they 
would release this man inatead of having someone pick him. up11 (R. 25). 
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The defense introduced a stipulation that if Captain J. E. O'Connor, 
Chief of the Neuropsychiatric Section, 262d Station Hospital, were present he 
would testify: 

"~· That accu1ed was able to understand the nature of th• 
proceedings at a Court Martial •. 

11 2. That accused was able to object to e:n:y member of the 
Court. 

11 3. That accused was able to instruct his defending officer. 

"4. That accused vas able to understand the details of the 
•Vidence. 

n 5. That accused is a.bl•, Yi th the advice and assiatance of 
l•gal counsel, to conduct the defense of his case. 

1 6; That accused at the time of the alleged offense was not 
suffering from a defect of reason resulting fran disorder of 
the mind. 

"7. That au.ch defect of reaaon did not prevent him from knoV!ng 
the na.ture and quality of the act which he was doing. 

•a. 	 That such defect of reason did not prevent accused fro.~ 
knowing th• consequences of au.ch an act. 

"9. That th8 accused, if he did know t.b.e consequences of •uch 
act, posaessed a mental state in that he is unable to retrain 
from su.ch act. 

1 l0. The accused va.s euffering at th• time of the offense from 
an emotional or }i:lyaical disorder which might afi'ect hia behavior. 

1111. Accused is claased ae a 1 Constitutional psychopathic state. t 

11 12. This state.might affect accused's behavior in that due to 
this condition he possesse1 traits of character that ·&hows itself 
irrea:ponsible con.duct, a lack of usual normal restraining feel
ing of.others and a seeming inability· to resist compulaive whims 
and desires of a criminal nature or a foolhh nature. 

1 13. i'uniahment is not likely to diminish the chances that he 
will repeat this or similar offe.naes. 

11 14. Punishment 1a not likely to increase or decrease his 
efficiency as a aoldier. 

1115. llo treatment· 1a required im~diately during detention, or 
after release. 
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11 16. Punilhment is' not likely to aggravate his mental condition 
or precipitate other mental disturbances. 

11 17. It ia recommended that accused be 'Sectioned VIII' alter 
sentence. 

11 18. It ia the opinion of the examiner that the best interest 
of the army would be served by discharging the accused from the 
service" (R. 27,28;.Def. :mx. 1). 

Accused elected to remain silent. 

4. It thua appears from th• evidence with ~espect to Specification 1, 

Charge I, that at the time alleged accused absented h1ms~lf without proper 

leave from the 8th :Evacuation Hospital, which was, at the time, his place of 

service end station. The initial absence waa ahown by the entry on Form 52a. 

Paragraph 71, Army Be~ationa 40-1025, October 12, 1940, provides that W.D., 

M.D. l'orm No. 52a (Index Record of Patients) will be maintained in time of 
peace or war by all hoapitale wherever they mar be located. It· further provides 
that in a theater of operations the ind.ex card will serve as a. "nominal list 
of patients and also will be used for the purpose of recordizl& brief clinical 
notes, extracts from field medical records, and other data pertaining to the 
pa.tied and deemed desirable by hospital commanders". That form, which is a 
permanent record the maintenance of which iB thus required by regulation, was 
introduced vith the express consent of accused and was competent to prove the 
truth of the fa.eta recited. A:ey objection based on the theory that the record 
may ban been compiled from other, original, sources va.s effectively waived by 
the consent to its introdU:Ction (MCM, 1928, par. ll7a). Though the evidence 
does not show the exact place of the commencement or termination of the ab~ence 
the ~ecord 1ufficiently·1novs that_ both occurred in the vicinity of Naples, 
ltal7. 

The evidence with respect to Specification 1, Charge II, shows that at 
the place ~d time alleged the vehicle described in the Specification, of 
value aa alleged, vas atolen. While there 1a no direct evidence that the 
vehicle was the propert7 of the United States it doea appear that it had. been 
turniahed for the m1litar7 service and ownership as alleged may reasonably be 
iDferred from tbe cbaracter of the article and the other circumstances in 
evidence (MOM, 1928, par. 150). Accuaed was 1hown by the evidence to have bem. 
in ;poaae11ion ot the vehi~le on a> and 22 November and 17 and 21 December 1943, 
uailic it 1n each instance tor non-mil1tar1 purposes. His only explanation of 
hie poHosion of this recently 1tolen property was that his company commander 

, had- given it to him 1 when his tank va1 a.hot trom under him". The finding of 
· larceDT b7 accused wa1 warranted b7 the evidence. ' 

!he evidence with respect to Specification 2, Charge II, shows that a 

man givinli'; the name of accuaed and drivin& a vehicle ailllilar to that stolen· b7 

accWJed, ,,as apprehended with five ca.sea of apecial aervice cigarettes, of 

.value aa allege4, in hi• po11esaion. He atated he had a requisition therefor 

but waa unable to produce 1t. When apprehended and told to wait for question

~ he.left. without permiaaion. Accused'• story of ~•gi.timate poaseasion was 
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negatived b;y the tact that he effected the asportation ot the cigarettes b;y 
means ot a recently' 1tolen J.rmy vehicle, as well as b;y the other circum1tance1. 
The ta.ct that the cigarettes were property of the United States, turniahed 
tor the milltar7 service, waa inferable from the circwnatancea. The court 
was Justified in concluding accuaed stole the cigarettea as alleged, in 
Tiolation of Article ot Yar 94. 

5~ llo question •• railed as to accuaed' • ability to d11t1Dg11iah right 

fr'om wrong b11t there Wal & 1ucge1t1on contained in the 1tipuJ.ated h1timo~ 


ot the pqchiatrilt that &0CU1ed ii a con1titutional p17chop&th wUh a 1ub

normal ability \o ad.here to the right, •a teeming inabil1t7 to reliat cam

pullive 'Whima•. fhia teetimo~ vaa tor conlid.eration b7 the court. Upon all 

th• Hidlnce the court was Juet1f1ed in concluding tha.t accused wa.1 legall.1' 

responsible tor hia a.ch, Vi.th the meJltal capacity to dhtinguish right tra11 

wroll£ and to adhere to the right. 


6. The charge sheet lhov1 that acc11aed 11 33 7ear1 otqe 1md vaa 

1nd11chd into the J:nq 17 ipril 1942, with no ;prior Hl"Yioe. 


7. The court wa1 legall7 con1t1t11ted. lio e~ror1 1nJur1.011al7 attectinc 
the 1ubatantial righ"ta of accu.ed were comrni tted during the trial. The :Board 
of Review ie of the opinion that the record of trial i• legal.17 au!ficient 
to !:lWppc:rt the findings as approved by the reviewing authority and the sentence. 
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:Branch Offic• of The Judge Ad.vocab General 
With the . 

North A.trica.n Theater of Operations 

.APO S34, U. S. Army, 
27 Jlll.y 19~. 

:Board of Review 

!XATO 2840 

U.t-4l!rED 	 S~A'l'ES ). 3D IJl7.AJf~ DITISIO~,,T. 	 Triai b7 G.O.M., convened at 
) Nettuno, Italy, l May 1944. · 

Private JAN.1!4S E. '.1.'0:i.:BER! ) Diahonorable d11charge and 
( 35 637 885), Company L, ) - confinement for 20 years.,15th ln!a.n tty. 	 Eastern :Branch, United States, Disciplinary ::Barracks, 

) Greenhaven, New York•. 

ro:V'IEW b7 the :BO.A.RD Ol' BEVIEW 

Mackay, Irion and Remick, Judge Advocates. 

1. !!!he record ot trial in the case ot the soldier named above haa been 
examined b7 the :Soard ot Review. 

2. Accused was trhd upon th• following Charges and Specif'icat1on1: 

ORARGlll Ia Violation ot the 58th Article of War. 

Specification: In that Private James E. Tolbert, Comp~ •L•, 
15th. Intant17, did near Jettuno, It~, on or about 13 April, 
·1944, cleHrt th• een1ce ot the United Statee by ab11nting 
himself Without proper leave from hie place of duty, With 
intent to avoid hazardou1 duty, to Vita combat With the enemy, 
and did remain abHnt in de11rtion until about 15 April, 1944. 

· CHARGE II: 	 Violation of the 64th Article of War. 

(Jinding of not guilty.) 


SJ;>ec1t1oation: (Finding of not guilty.) 

Accused pleaded not guilty.. to the Ohargu and SpecUicat:lona. Re wa1 found 
guilty of Charge I and ite Specification &Ad not guilty of Charge II and its 
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Specification. No evidence of preTioua convictions was introduced. ne·was 

sentenced to dishonorable discharge, forfeiture of all pey and allowances due 

~r to become due and confinement at hard labor for the term of his natural 

life, all members of the cotU"t present concurring. The reviewing authority 

approved the sentence, reduced the term of confinement to 20 years, designated 

the Eastern ~ranch, United States Disci~lina.ry ~arracks, Greenhaven, New York, 

as the place of confinement and forwarded the record of trial for action under 

Article of War fiOi-. 


3. The evidence ehowa that on or about 12 April 1944 accused. was a memba
of a group of 19 prisoners who· were being taken from Naples, Italy, to the 
Anzio beachhead. · The noncolllllliBSioned officer who was in .charge of the group 
testified tliat vhen accused asked what would happen after he got back to the 
beachhead, witness replied he bad orders to return accused to hia orga,nization. 
Witness testified accused then said "Well, you can take me to the beachhead 
but I won't go back to the infantry". Witness also testified the aame conver
sation was repeated "a couple of times" before they disembarked a~ .A.nzio. (R. 
16,17) ' 

In the morning of 13 April 1944 accused rejoined his organization, Company 
L, 15th Infantry Regiment, which had moved from a rest area on the beach into 
the line near Nettuno, Italy, as "division reserve" and was under artillery 
fire. A few men including accused's platoon sergeant were killed. The members 
of accused's platoon "were all working on ·the dugout roofs and fixing them up". 
Accused's squad lead.er a88igned accused to a dugo11t vith a "Private Middlebrook" 
,and "told thell\ to go to the next ·house and get some lumher, which va.s the last 

tillle I seen Private Tolbert". He also t.stified tba.t accused had. not been 

present for duty since and that no one had given accused permission to remain 

absent. (R. 8-10) 


Private Jack W. Middlebrook, Company L, 15th Infantry, testi!ied that after 
accused had been assigned to his dugout they went to a near-by ho~se in search 
of lumber, aocused leaving his pack and blankets in the dugout. Witness told 
accused to go in some of \he buildings SAd search for lumber while witness did 
likewise in some others. Witness also testified that after he had gathered 
up aome lumber he could not find accused though he looked around "for quite a 
vhil•"• Witness returned to his area and reported that accused wa.e nowhere 
around. Witneaa further testified tba.t he did not see accused in the comI)any 
area after that time and that no one gave accu.sed permitsion to rematil absent. 
(R. 11,12) 

J'irat Lieutenant Donald A. llutler, Read.quarters Company, Third Infantry 
Division, testified that on or about 15 April accused was brought to him by 
•an M.P. officer". Witness testified that after he had warned accused h• 
could remain silent if' he eo wished and tllat anything he might say could be 
used tor him or against him,'accused made the voluntary oral statement that he 
believed he should be reclassified e.nd that for that reason he did not want to 
return to his organization and had left.it. (R. 13,14) 

Second Lieutenant Herbert o. :Bardo, Headquarters Company, 3d :Battalion, 

-2

26G879 
OONFIDEN'?IAL 

http:Disci~lina.ry


CONJIDJ!:ll!IAL 
·, 

..'(~9). 

15th Infantry, testifbd that he vaa the investigating officer encl had a 
·conversation with accused during which the latter mac!.e a volmltar, oral 
statement after witness informed accusecl that anything he eaid could.be· used 
"for or against him in a court-martial and if he didn1 t want to aq 8llTthing 
he did not have to" •. Witness testified he •made notee11 on accused' a etate
ment, and. identified a document as a cow of thoH notee. Th9 trial Jud&e 
advocate told witness he might use the document to refresh h11 memorr and 
then asked. witness what statement the accused ma.de. Witness asked •.Do 7ou 
want me to reac!. this?" referring to a etatement purporting ~ be an &tf'ida.vit 
of' accused•. The trial Judge advocate 1tated 1 If' tbe7 are 7our notea. rou 
can do what you like. 11 Thereupon vitne ss read the clocument to the court. (ll. 
19,20) Then, directed by the court to "relate that part that ha.1 a bearinc on 
the allegations" (R. 21) witness read the f'ollowi.ngl 

11 'Then I vas Hnt l1p here 8l1d Joined 1111' outf'U on 13 .&i>ril, 
while they were in division rHe"e• !he 1a1ne ~ at about 
11.x or HTen o1 clock in the evening, I took off' and vent 4owzi 
to ?fettuno. I left l\Y outfit beca.uae I can't take that at'tlff, 
I 1m not an infantryman. I was picked~ 'b7 an M.P. Lieutenant· 
about tvo dqe after I lett ..my outtU. u (ll. 22) · · 

First Lieutenant George s. :Burka, CompaJl1' L, 15th Infa.ntr;r, testified 

that on 16 April 1944 h• vas accused' 1 compa.uy commander and on that elate he 

talked with accused at the regimental 1 CP11 • Witness teatifi•d that when he 


·said. to accused •I va.nt ;rou to report back to the company tor duty at once• 
accuHd replied 11 I can't, air I am not able•. (R. 23,24) Witness ·abo 
testified that he 1 atood there for a minute and wanted. to eee if he wanted 
to 1q anything elle• but acc\lled did not make azq further remark (R. 26). · 
Witne1s further testified that as he left he "had a feeling that he (accuaed) 
might not comply with the order ••• to cane back to dui,-• (R. 28). 

Accuaed stated a_t the trial 1 S1r, I don't aee much U.e in making a etat9
ment. I told it so many times" (R. 31). 

Before the court was closed to consider the eentence the president asked 
if.there wa1 s:fl7 evidence "as to the pqaical·or mental capability- of the 
accu~ed that might have a bearing on the caae• to which the de:tenae replied 
"~o more questions are raised by the defense of/physical or mental disability
vith regards to the epecif'ication. 11 The court then asked the trial judge · 
advocate if' he had a •report ot the Division Psychiatrist on thie case• (~. 
32) to vhiCh he replied 11 not vit~ my papers• (R. 33) •. 

4. It thus Si)pears that at the place and time alleged accused va1 

returned to hi• organization Which vas then in combat vi th the ene1117 and., 

under artille17 fire-. He vas a11igned to a dugout and ordered to get lum~r 


and conatruct a top for it. Accused left hia equipment in the dugout a.n4 

accompanied an.other 1oldier in eearch of lumber, but did. not return 8l1d 

remained absent until he was apprehended two dq1 later. ~he abaence vaa 

lhovn to ·have been without lean and from accused' a· 1tatementa m&de both 

before encl attar he absented himself' as vell a1 the other evidence, the 

court ~ae warranted in concluding that accueecl had the intent· to avoid the 
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hazardou.8 duty of combat with the enellliY' when he so absented himself' from his 

place of duty (MCM, 1928, par. 130a) • 
. 

5. Tne investigating officer was permitted to read to the court from 

a document described as a copy of his notes, but which was in fact a statement 


_prepared 	by witness for accused's signature. The rules relative to the use 

of a memorandom permit a witness to refresh hie memory or a pa.rt of it b7 

reference to memoranda and if a witness doei not actually remember the facts 

but ~•lies on the memorandum exclusively the memorandum may be admitted in 

evidence if the witness can state that the memorandum accurately r~presented 


his knowledge at the time of its ma.ld..ng (MOM, 1928, par. ll9b). The pro

cedure followed in the instant ca.se did not conform to either rule.· However, 

the defense did not object to the procedure and did o9Ject to the admission 

of some of the material on the ground that it was hearsq, by implication 

approving the method of proof. Other competent evidence established the 

material parts of the testimony thus adduced, and.it does ~ot appear that 8ZJY 

substantial right of th• accused was inJurioualy affected by the error (AW 37). 


6. At the close of the trial the court inquired if there wa.1 any evidence 
as to accused's mental or legal responsibility. The response of the defense 
ma.de it apparent that no issue was raised as to accused's mental condition. 
There is attached to the record of trial a psychiatric report on accused, dated 
21 April 1944, stating that accused was not suffering from ~ mental disease, 
defect or derangement. The report contains the following: 

•MEtlTAL 	 STATUS& As of April 20th 1944. lio 'mental disease or 
derangement. Wo combat induced nervoua,! atate. 

•Intelligenc~; 	 Mental age 10 yeara (Xent Teat). General knovled&e 
barely con1istant with claimed Grade VII edncational level. Cal
culation and general tho\l&ht proceasea sluggish 'but correspond to 
meaaurabl• mental capacity which ii in lower range of normal. · 

"Military .Attitude; Soldier 1a laZ7 and. apathetic, no apparent 
sense of sham• or obligation. Deaf to argument or threat. 

· Prefers court martial to opportunity to redeem himself. Hope 
of improvement b7 punishment slight. · Ultimate Section VIII 

· probable it ever ret~ned to a:rq duty." · 

. 7. The charge aheet ahova that accused h 21 years o:f' age and wai 1nd11C11d 
into the .lr'ltf3' 31 October 1942. No prior eervic• ia sholfll. 

e. Th• court was legally constituted. Xo errors inJurioualy affecting 

the substantial rigb.h of accused were COIIDllitted during the trial. The l!oard 

of Review is o:f' the opinion that the record of trial ii legally sufficient 

to aupport the :f'indinga and the sentence. · 


Judge Advocate. 26 6 8 79 
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BrB.llch Office of The Judge Advocate General 

with the 


North African Theater of Operations 


APO 534, t1. S•.Ar'fllJ', 
26 July 1944. 

:Boa.rd of ReTiew 

mo 2843 

U :I I T lt D S T A T I S ) ~IRD m.ANTRY DffiSIG 
) 

v. 

Private .AB.THOR C. PRILEROOX 
(31 267 856), Company L, 
30th lnfant17. 

) 
) 
) 
) 
) 

Trial bT ~.O.K., eo:::rve~ed at 
Bome, Italy, 13 June 1944. 
Dishonorable discharge and 
confinement for 25 years. 
Eastern Braneh,.United States 

) ·Disciplinary Barracks, 
) Greenhaven, E'ev Tork. 

.------------------
I 

llVIn by the :BOABD 01 REVIEW 

Ma.ck:a.1'. Irion and Bemiclc• Judge Advocates. 

l. !he record of trial in the case of the soldier na.med above has been 
eu.mined by- the lJoard of ReTiev. 

2. .Accused vaa tried upon the following Charges and Specifications: 

~~ Il Tiolation of the 5Sth Article of Var. 

Specification: In that Private Arthur C. Philbrook, Co:ir:p&Il7 1L1 , 

30th Infantry, did, at or near Ando, Italy, on or about 20 
~. 1944, desert the service of the United States b7 
absenting hilllSelf without proper leave froa his organis&tio:a, 
with intent to avoid hazardous duty, to ritl Combat ~st 
the enemy. and did remain absent in desertion Until be 
surrendered hiraself at or near J'oglino, Italy, on or abou\ 

21 Mq, 1944. . 

ClW\a Ill (J'inding of gu.1lt7 disapproved bT revievilig author1t7~) 

Specification& (J'indill& of guilt7 disapproved by- reviewing au.thorit7!) 

Ke pleaded :a.ot pil.~7 to and was toun.4 sn1U7 of the Charges ad 19pec1t1cat1on.t. 
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No eTidence of previous convictions was introduced. He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowances due or to become 
due and confinement at bard labor for 50 years, three-fourths of the members 

of the court present conclirring. The reviewing authority disapproved the 

fin.d.ings of guilty of Charge II and its Specification, approved the sentence 
but reduced the period of confinement ·to 25 years, designated the.l:a.stern 
Branch, United States Disciplinary !ax-racks, Qxeenha.ven, New York, as the 
place of confinement and forwarded t:q.e record of trial for action under 
.Article of War 50!

3. The undisputed evidence shows that about 1230 hours 20 Mey 1944, 
Sergeant James V. Ilalford, 0olllp3.Jly L, 30th Infantry, accused's squad leader, 
spoke 'With accueed when he was in the 11 chow-11ne•~ at Anzio, Italy, and "told 
him to get ready, that we was ready to move out at 4 o 1clock11 • This noncommis
sioned. officer testified that the squad was a member of "these M-3 sled tea.ms• 
that were 1 pulled by a tank11 , that the squad was going forward to the assembly 
area where their 1 sleds11 had been left (R. 5 ,6) and that the squad knew that it 
11u.st be ready to go on· call at any time. Witness also testified, 

1 I told him we were going to move out. An infantry guy knows 
where you got to go when you say move out. I also told him 
we were going to a forward assembly~ area". (R. 7) 

Witness further testified 11 the company commander and the battalion com;i.a.nder 
intormed evecybod.¥11 that an attack vas about to begin and the·organizati.on 
was moving forward (R. S). Yitness·testified he looked for accused 15 minutes 
later to tell him •to change to :f'a\.1gu.es 11 but could not find him 11at service 
compall1', the Red Cross• or 1 the area• and did not see accused until about 
noon the next ~ (R. 7,S). This witness also testified that he did not give 
accused perJJd.ssion to be absent and that it anyone else had done so 'Witness 
1would have known about it• (R. 8) • 

.A. military police.man testified that at Foglino, Italy, at about OSOO 
hours 21 May 1944 accused •cs.me to the stockade to give himself up• and that 
after witness had warned accused that h8 might remain silent and that anything 
he said would be 11held for or against him.1 , acdu.sed stated to witness th.at 

•he 	left his company at l o'clock in the afternoon of May 20th 
and went to the area of the 10th Engineers and found an empt7 
dugout and stayed there that afternoon and that ni{;ht and the 
next morniD€ he turned into the 3rd Division PWll:". · 

Yb.en he turned in accused did not have a weapon or a pa.ck. (R. 9) 

!!:he co~ clerk of Co.lllp8lcy' L testified that accused was brought back 
to his colllp8.ll1' about 1000 hours 21 ~ and placed under an armed guard; 
that later in the day when the company commander asked accused if he would 
go back and join his squad accused said he could not go, or words to that 
effect. Witness also testified accused, when ordered by the officer to join 
his squad and •move out with the compe.ny1 replied •Captain, I ha~en•t the gnts 
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and I can't gon. (R. lO,ll) Captain Robert :s. Pridgen, 30th Infantry. 
accu.sed1s COm:pa.Jly cowaander, testified substantially as the compa.ny plerk had 
done (R. 13). 

Accused's company •moved out• to attack the ene:tey" at about 1830 hours 
21 May and engaged with the enemy (R. 12). The sled team engaged in combat 
with the enellliY on 23 l~ 1944 (R. 14). 

Accused elected to· remain silent. 

4. It thus appears from the evidence and accused's admissions that at 
the place and time alleged accu.sed absented himself without proper leave from 
his organization. vent to an area occupied by another organization where he 
stayed during the afternoon and night, a.nd surrendered himself to a member of 
the military police the following morning as alleged. Accused left his · 
organization shortly after he bad been warned by his squad leader that in a 
few hours the organization was going forward to en.gage the eneiv. Under the 
circumstances and in Tiew of the statements by accused the court was justified 
in concluding that when accused absented himself he did so with the intention 
of avoiding the hazardous duty of combat. as alle-ged, in violation of Article 
of War 58 (MOM, 1928, :par •. l30a). 

5. !rb.e report by the staff judge advocate acco:inpa.nying the record of trial 
contains the followipg: 

•Shortly 	after the accused arrived at the beachhead in 
J8ll.U&l7 he was evacuated vith a wound in his foot. After 
he vas released from the hospital he told the Third Division 
liaison officer at the reJ)lacement depot that he would not 
return to the front at that time. Re also told the liaison 
officer tba.t the wound he bad received was intentional.l.J' 
eel!-inflicted. Accordingly,· he was placed in the stockade 
to await trial for the self-inflicted wound. Investigation, 
however, did not disclose beyond a reasoxiable doubt that the 
accused had actually inflicted the wound, :Bather, the cir 
cwnstances indicated that the accused might actua.l.17 have 
been wounded b1 the eneq but was confessing to an offense 
he did not commit in order to be tried b1 court-martial. It 
was. therefore. decided to send· the accused to the DiTision 
Ps7chi&tri1t &t the beachhead tor f'urther observation to 
determine whether he was mentall7 f'it for combat. After 
obaerTing the accused for six days. the Division Psychiatrist 
determined tbat he was tit and returned him. to his un1t which 
was then in a rest area. lb.en the time C8Jll9 for the unit 
again to enter combat the offenses with which the acC\lBed is 
now charged took place.• · · 

6; fhe charge sheet shows that accuaed is 20 7ears of age, tbat he was 
inducted into the !r"Jq 10 March 19~3 and bad no prior aerTice. 
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7. The court va.s legally constituted. No errors inJuriously affecting 
the substantial rights of accused were committed duri~ the trial. The lX>ard 
of lieviev is ot the opinion that the record of trial is legall7 sufficient 
to SUJ>:port the findings of gu.ilty of Charge I and its Specification and the 
sentence. 

, Judge Ad.voes.te • 

*4- 269891 
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:&ranoh Office of ~e Jud&e .Advocate QeDSral 


with the 

North African Theater of Operations 


.lPO 534, U. S. J.nrr, 
25 JuJ.7 1944. 

»oard of Bniev 

U ll I ! :I D S ! J. ! :I S ) 

. T. 

PriTate PAUL J. MAWERP.A!l . 

) 
) 
) 
) 

Trial ·b7 tl.C.M., convened at 
.APO 3, U. S. Jr»ry. 14 April
1944. 

(32 30s 731). Co~ 
Infantry. ' 

I. 15th ) 
) 

Dishonorable discharge and 
confine11ent tor 20 7eara. 

). :la.stern Branch. United States 
) 
) 

Disc1plinar7 Earracks. 
Glreenhaven, llev York. 

Ma~, Irion and Eemiek, Ju.dge .Advocates. 

l. !he record of trial in the case of the soldier named above baa 
been exa m1 ned by the Board of Review. · 

2. J.ecuaed vae tried upon the :following Charge and Specification& 

OHARQll1 · Violation of the 5Sth Article of Var. 

!pecificationi In that.P.rivate PAUL J. ~a~ Oom.pal!T I., 
15th In:fantr7, did, in the vicinit7 of Mirlo, Sicil1, on 
or about 11 Angu.st 1943., cleser~ the serrtce o! ·th8 United 
States, and. did remain absent 1n desertion, until he va1 

apprehended at l3ari, Ital.7, on or about 2 March 1944.. . 

He pleaded. not guilt7 to and was tOuna. pllt7 of t~ Ch&rge ~ SpeeUicaUon. 
Jro nidence of previous conviction1 wa.s introduced. Be was 1entenced to · 
dbhonorable discharge, forfeiture ot all P87 &n4 allowances d'U or to 'beoo• 
due and ·confinement at hard labor for 50 7ear1, three-tourthl Of the Jl8llb8rl 
ot the court present concurring. !rhe reviewing authorit7 approved the aentence, 
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reduced the period of confinement to 20 years, designated the Eastern :Branch, 
United States Disciplinary Barracks, Qreenhaven, New York, as the place of 
confinement and forwarded the record of trial for action under Article of War 
5<*· 

3. The evidence shows that accused absented himself 
I 

without proper 
leave from his organization on ll August 1943 (Ex. l) and was apprehended 
on 2 March 1944 in :Bari,, Italy, by a military policeman who was inspecting 
passes (R. 7). When apprehended accused exhibited a pass which had expired 
18 days before, issued by the 3S9th Port Battalion in--the liar.le of Alfred. 
Jankins, and told the .military policeman detaining him that _he would return 
to his organization if he vere released. (R. g) 

Captain H. C. Auld, Jr., 15th Infantry, the officer who investigated 
the charges, testified that after he bad warned accused that he might remain 
silent and that .whatever he said could be used against him (R. 9), accused made 
a voluntary oral statement. Witness testified, 

"The accused told me vi thout my mentioning any dates at any _ 
time during the time he ma.de the statements, that while in 
combat vith his company in Sicily, that one night his comJ?S.n7 
was subjected to a heavy artillery fire; and again without 
being specific as to exact time of of night or early mornin~, 
he stated that he suffered from concussion from artillery f~~e; 
that not being able to find his platoon leader or lst serge~nt, 
that he had atte11Ipted to try to find the medics: that several 
days after this, without filling in the gap of time, he stated 
he had been picked u.p in :Pa.ler.w.o by an MP and that he was 
confined there for approxiLla.tely ona month at which time he 
was taken to Italy to the 29th Replacement Depot; that after 
being in the 29th Replaceiaent for a length' of time he had 
taken off with some other casuals and had gone to Naples where 
he met the clerk of his company. Re did not know or remember 
the ?lE'.me of this clerk. Re stated that this clerk told him 
that •!rhey would shoot his-ass off if he vent back to his 
company' and that as a result he told him if they felt that 
W8J" he would not return. ~e period from that tbe on until 
he was apprehended in :Bari, he did not offer any information· 
regarding this" (R. 9,10). 

Witness further testified accused's company had been in combat vith the enemy, 
but he could not sa:y- whether it was "during that period" (R. 11). 

Accused made the following unsworn atateme~t: 

"Late in the evening of about August 26th we were guarding a road
block when artillery registered in our position. We were told to 
scatter. This I did. I ran some distance. - Others were with 
me. We 1topped intending to collect ourselves and wait ~o- see 
what !:!!PP6ned.- I wasn1 t feeling well, we had no sleep for some

26 7066 
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time. I said I am. going to see a medic. Later in the day, I 
don't remember, I was taken to Palermo. I stayed with the ~edics 
in Palermo for awhile a.nd then I went to a concentration area. 
I stayed in the concentration area for awhile and then was sent 
to the 29th Replacement Depot. I didn't like the way the 29th 
Replace~ent Depo.t non-co~s. who had never done any fighting, 
handled the men there who bB.d done fighting. Several of us de
cided to go back to our organization. We left and while in Naples 
I met the eoI.lpany clerk. I don't recall his name. I asked him 
where the organization was and was told th.at I had better not go 
back as they would shoot my ass off. I tho'IJ€ht I would try to 
get in soille other organiza.tio1. I stayed with different outfits, 
I stayed with the ]ritish, not knowing what to do. -I drifted 
over to :Bari" (R. 13). 

4. It thus appears th.at on the date alleged accused absented himself 
without proper leave from his organization and reraa.ined so absent until he 
was apprehended as alleged more than six JDOnths later. There is no evidence 
as to the exact place the absence commenced, but there is evidence indicating 
it occurred in Sicily as alleged. However, as absence :froin command is the 
gravamen of the offense of absence without leave, it is immaterial that there 
was no proof as to the exact place where the offense occurred. Accused 
asserted he was under military control for a time during his absence. This 
assertion was for consideration by the court. In any case, he was absent 
from his place of service. Intent to rewa.in perma.nentl~ absent was inferable 
fro~ the prolonged absence, from the circumstances of the absence as related 
by accused, and fro~ the circu:nstance of apprehension. Intent to avoid 
hazardous duty was also 1~plicit in accused's account of his actions. Con
viction of desertion _in violation of Article of War 58 was justified. 

Accused's statement) as to the date on which he absented himself, 26 
.August, was in error for it is a lllatter of coI!llllon k:nowledgd that active 
hostilities in Sicily bad ceased before that tirae, but his ad.liission that his 
company was under enemy fire when he absented himself, is clear. 

5. The charge sheet shows that acC'Used is 29 years of age and was 
inducted into the Army 15 June 1942. No prior service is shown. 

6. The court was legally constituted. No errors injuriously affecting 
the substantial rights ot accused were coramitted during the trial. The 
!oard of Review is of the opinion that the record of trial is legally suffi 
cient to support the findings and the sentence. 

Judge Advocate. 

~~~~~..!::::W~:::!:~~· Judge Advocate. 

_:rt.~~~~~==~-· Judge Advocate. 
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Branch Office of The Judge Advocate Gener~
wi th the 

?J'orth .African Theater of Operations 

APO 534, U. S, Army, 
23 August 1944•. 

Board at Review 

NATO 2876. 

t1NI'l'ED S'l'A'l'ES 	 ) XV AIR FORCE .m:RVICE COU.:AND 
) 

v. 	 ) Trial by G.C.M., convened at 
) Bari, Italy, 28 April 1944. 

Second Lieutenant ~VID c. ) Dismissal. 
GJ.Y, m. (01 592 847), l248th ) 
Q;uartermaster Company Service ) 
Group Aviation. ) 

REVIEW by the BOARD ca REVIEW 

·Mackay, Irion end Remick, J'udge .Advocates, 

l. · 'l'he record of trial in the case of the of':f'icer named above has 
been examined by the Board of Review. 

2. .Accused was tried upon the following Charges and Specificatiais1 

CHARGE I1 Violation of' the 96th .Article of War. 

Specif'ication1 In that Second Lieutenant. David c. Gay J'r,, 
1248th Quartermaster Coi:qpany SerV-ice Group Aviation was 
at Torremaggiore, Italy, on or about 3 April 1944, drunk 
in camp • 

. CHARGE II 1 Violation of the 85th Article of' War. 

Specif'icatiOJu In that Seccmd Lieutenant n:tvid C. Gay J'r., 
l248th Q.uartermaster Conwany Service Group Aviation was 
at Torremeggiore, Italy, on or about 3 .April 1944. found 
drunk while on duty es Officer of' the Day • 

.AccU&ed pleaded not guilty to the ~ges and Specifications and was f'oond 
guilty of' Charge I and its Spec1f'icat1on~ guilty of' the.Specification, Charge 
II, not guilty ot Charge II, but -guilty of a violation. _ot .Article of War 96. 
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No evidence of previous convictions was introduced. · He was sentenced to 
forfeit $100.00 of his pay per month for six m::>nths. The reviewing authority 
returned the record of trial to the court for revision. The court reconvened, 
revoked the sentence and sentenced accused to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of trial 
for action pursuant to Article of War 48. The confirming authority, the 
Commending General, North African Theater of Operations, confirmed the sentence 
and forwar~d the record of tr~al for action under .Article of War 50!-. 

3. The evidence shows that about 1150 hours on 2 April 1944 accused, 
a member of the 1248th Q.uarterrmster Company Service Group, assigned to the 
,38th Service Group, stationed at Torremeggiore, Italy, was posted for a 24 
hour tour of duty as. officer of· the day of Service Center Number 38 by 118.jor 
Franklin s. L:mgan, adjutant of the J8th Service Group (R. 5,6,10,27,29). In 
addition to giving accused the customary instructions W:ajor longan testified 
he warned him that if he saw him drinking on duty or if he· became drunk 
witness would relieve him and press charges against him (R. 8,9). 

The adjutant of the 1248th Q,u.artertll3.ster Company testified he observed 

accused about 0830 or 0900 hours on 3 April 1944 with two enlisted men in 

the cook's tent in the company area an'd that although he did not see accused 

take a drink at that time from his manner of speech and appearance he •would 

say that he was partially drunk' (R. 14). About 1000 hours the adjutent 

observed accuse·d walk some 50 feet from ~he cook's tent to the orderly room~ 


and testified accused •wasn't stageering at that time• but was •m:ist uncer

·tain• and 'his speech was heavy and not at all norm.Sl end I could smell 

·alcohol on his breath• and he was •partially drunk'. Witness testified he 


· again saw accused at ~bout 1115 hours in the cook's tent at which time he 
was drunk, that he· 'came out of the tent and staggered over the tent ropes 
end could hai-diy control himSelf1 ·and further •His eyes were very glassy. 
He had.·no bearing .or balance. He coulan' t get along at all' (R. 15). · 

' 


Major Longan testified that when accused reported to him at about 1150 

hour~ on 3 April 1944 to be relieved as Officer or the day he was drunk (R. 

6). ~·Witness testified further: 


•When 	he CarJe into my office to be relieved he staggered 
slightly. His countenance was flushed end his eyes were 
extremely bloodshot. He· stepped up to my desk and rendered 
a salut~ which was xrechanical and I asked him to step "into 
the Conmanding Officer's Office and he staggered slightly 
into' the COmnanding Officer's office, which was adjoining .. · 
mine, aJid I closed the door anQ. told him to wait there until 
_the new officer of the day reported in1 (R. 7). 

Asked whether he believed accused' s retention. in the service was desirable, · 

witness· replied: 


'I want to make a qualified answer. 'l'he enswe~ is, yes. 
My opinion is based upon. his conduc,t since I placed him· 
under arrest• (R. 8). 
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An officer who succeeded accused as officer of the day testified he was 
present when accused reported to ?.!ajor wngan to be relieved and that in his 
opinion accused was drunk at the time. Witness based his opinion on accused's 
condition which he described as follows: 

•well, 	his eyes were bleary. His general be6!'ing. He was 
standing on his feet wearing to end fro. I could smell 
the· liquor on his breath, and as Major Long6D. questioned · 
him he couldn't give a coherent reply to any of the 
questions.• (R. 10) 

With reference to the conduct of accused immediately after he was relieved 
as officer of the day witness testified, 

•Well, 	I was ordered to return Lieutenant Gay to ·his quarters 
under arrest and I noticed, while he was walking down· the 
stai~s, that it was very difficu,lt for him to remain ·oi his 
feet, and, while we were riding in the Jeep, if I hadn't held 
him in and steadied him he probably would have fallen out• · 
(R. 11). 

·An enlisted man from accused's company testified for the defense that 
he saw accused on a bed in the cook's tent at 1015 hours on 3 April 1944. at 
which time he did not notice anything ~eculiar about accused's ~ctions or 
speech and that in }lis opinion accused was not drunk at the time but he saw 
accused drink about half a canteen cup of •what the people in ·Italy call 
vino• (R. 19-21). 

The supply clerk of accused's company, a witness for the defense, testi 
fied when he entered his 'tent about 0800 hours on 3 April 1944· he saw accused 
lying on witness' •bunk•, thought he was asleep, but later talked with him 
and.observed him as he left the tent about 1100 hours and he did not stagger 
and talked in· a normal manner and in the opinion of witness ·accused at. the 
tiroo was not drunk. During this time witness saw accused 'drinking something 
once• but did not know what it was; however, he was not watching accused all 
the time end accused could have had a drink without witness seeing him•. ·· (R. 
22-24) 

The mail orderly of accused's company testified for the defense that he 
was in the rear of the truck which took accused 1 down to headquarters to Q.e 
relieved from guard' on 3 April 1944 and that accused'did not talk with him 
but he observed accused get out of the truck in a normal manner and he wou!d 
say accused was ~ober but 1 he looked sleepy' (R. 25). 

Accused's company comcander, a witness for the defense, testified that 
in the afternoon of the day accused went 1 on duty as Officer of the Day• he 
found accused asleep in hie tent and a.wakened him but was unable to form an 
opinion as to whether accused was drunk or sober at the time. Later, about 
1830 hours, witness• talked with accused for three or four.minutes in the 
presence of a Captain Saunders at which time accused's speech was •a little 
slow• and he •didn't look very we11• but witness •wouldn't say• he was drunk.' 
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Uitness testified further he obser~ed accused later in the presence of 
!ilajor Longan and at that time accused was not drunk. Witness believed 

accused was a 'very useful' officer. (R. 27,28) · 


kcused testified that about noon on· 2 Ji.pril 1944 he rpported to l.ajor 
Longan "to take on the duties of Officer of the ~ey•, at which tioe he had 
not been drinking. r.Iajor Longan explained the duties incident to the 
office, •mentioned about drinking', end said •a man on duty as Officer of 
the Day would do no drinking'. ·He had no reason to doubt the validity of . 
the order appointing him officer of the day end he had never served as 
officer of the day since his arrivLl at the .)8th Service Group. .Accused 
testified further he did not c1rink anythine during the course of the after
noon, ·checked the £'Uird at 2200 hours, slept in the chaplain's office w:itil 
0730 hours when he checked with the sergeant of the guard and fo1.llld nothing 
1.lllusual had occurred. .b.t about 1100 hours he 'drank SO!!!e vino from a canteen 
cup• which .did not 'taste "particularly strong', and vras "not much oore than 
those little small glasses you hE.ve down here· at a restaurant"~ and he had 
nothing else to.drink during his tour of duty. He testified further he put 
chewing gum in his mouth ~o 'keep the smell of vino down• when he reported 
to Major Longen, that he didn't stumble but stepped over the tent-ropes to 
get in the weapons carrier and he did not remember being held in a jeep by 
anyone. (R. 29-32) 

4. It thus appears from substantial evidence that at the piece and tima 
alleged i~ the Specification, Chc:.rge I, accused beceroo dr1.lllk ~n canp and was 
at the time on duty as officer of the day of Service Center Number ,38. 
Accused hi~elf testified that althoue;h at the ti~e he was posted he was 
specifically admonished by the group adjutant not to do any drinking while on 
duty' he did drink 'some vino•. Three officers who had ample opportWlity to 
observe accused during his tour of duty, none of vmoowere shown to have had 
any animosity toward him, testified accused was drunk, giving.in detail the 
facts upon which they based their opinions. Four defense witnesses, including 
one who accompanied accused when he reported to Major Longan to be relieved~ 
testified that in their opinion accused was not drunk when they saw him. It 
was within the province of the court to determine the issue of fact thus 
raised by the eyidence. There is substantial evidence to support the findings 
of guilty. 

5. At the close _of the case :tor the prosecution the defense made a · 
motion for findings of not guilty of Charge II and ·1ts Specification, upon 
the ground that accused was •never legally on duty•. This motion was based 
on the restrictions upon the command powers of officers of the services, as 
distinguished from.officers of the arms, prescribed by Army Regulation · 
600-20; on a directive contained in War Department ci~culer 24, January 19, 
1943, providing, in substance, that an officer of a service should not be 
detaile4 to duty as officer of the day unless the entire guard be composed 
of troops of his service; and on an opinion of The Judge Advocate General 
that detail of a ~uartermaster Corps officer as officer of the day would 
be in violation of a regu1.ation tb,en (1915) in effect and similar to the · 
current Army Regulation herein above referred to. The motion was denied (R. 
18). 
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The eviaence does not expresslJ' shovr that accused wa:o an officer of 
the Q,uarterrester Corps or that he was detailed for duty in that corps but 
does show that he was assigned to a '1.uartermaster Company ( 1248th Quarter
master Company Service Group). It may be inferred that he was an officer 
of the krrrry of the United States detailed for duty in the Quarterr:;aster 
Corps. · 

Neither does the evidence expressly show the composition of the guard 
with which accused was placed on duty as officer of the dey. Whepher or 
not the guard was composed wholly of members of the accused's unit, as may 
have been the case, does not affirmatively appear. The guard v;as detailed 
by the commandinG officer of the ,38th Service C-roup, a comu.and which included 
20 units of J.ir Corps, Ordnance and Q,uartermaster .troops includinc the company 
of accused. There is no express proof that accused was specifically directed 
by order of any superior authority to exercise co1:-mend over troops other than 
those of his own service. 

Parae;raph 3, krmy Regulation 600-20, Subject..: Personnel Commend, in 
effect at the time of accused's detail -to duty as officer of the day (Change 
No. 5, 3 Hay 194.3) , reads as follows : · 

•3. 	 Certain Officers limited in exercise of .--a. Chiefs 
of supply and administrative services or officers on duty in 
the offices of such chiefs, officers of any of the services, 
or an officer of the line detailed for duty in any of the . 
services or with the National Guard Bureau, or an officer · 
of any of the services detailed with the General Staff Corps, 
though eligible to command, according to his rank, will not 
assume command of troops except those of his service or 
bureau or that in which he is on duty, unless put on duty 
under orders which specifically so direct by competent 
authority, but any staff officer, by virtue of his commission; 
may command all enlisted men like other com:nissioned officers. 
An officer of the Medical Department or Corps of Cb.aple.inS · 

, may not assume command of troops except those of his ovm 
service.• · · 

Construing a similar regulation The Judge Advocate General has exp~essed 
the view,·as digested, that 

•Service 	as officer of the day involves cot'llllalld of troops, 
and the detail by a post comrumder of an officer of the 
Q.uartermaster Corps for that·. duty would be in violation of 
paragraph 18, A.R. 1913 (par~ 3, AR 600-20). 20-012.2, 
~ 16, .lili• (Dig. Op. JAG, 1912-40, P• 979). 

The War Departme~t circulaJ'.', likewise invoked by the defense, Section III, 
War Depart:ioont Circular 24, January 19, 1943, prohibited the detail as 
officer of the day of an officer belonging to a service unless the entire 
guard was cori;posed of troops of that sex:vice. This circular was, however, 
rescinded by:Section I, War Department Circular 98, April 9, 1943• Neither 
it nor its equivalent was in force at the time accused was detailed. . 
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Jq though it appecrs to have been assur:i.ed by the defense that the 
detail of accused as officer of the day involved non-corwliance wit~ the 
instructions of an applic~ble .iL."'!:lY Reculation, interpreted in the licht of 
the opinion of'The Judge ~dvocate Generel as noted, such non-coL~liance was 
not established· by any competent evidence. It follows thet in the absence 
of any direct proof or irnplication that such vre.s not the fact, the court was 
justified in presuming that accused was regularly dete.iled, that is, that 
the commanding'officer performed his duties·properly and in accord with the 
applicable rules and regulations (l.Ic:r.I, 1928, par. 112a). .Applying this 
presumption of regularity the tiotion was without factual basis and was there
fore without legal merit. 

In this view of the case it is unnecessary to determine whether, within 

the meEning of the quoted regulation, the commanding officer of the Service 

Group was a •competent authority• with power to issue orders specifically 

directing that accused exercise co:r:r.iand over troops other than those of"his 

own service. 1 

But even assuming that the detail of accused involved contravention of 
Army Regulations, the Boe.rd of Reviev: is of the opinion that accused was', 
when found drunk, legally •on duty• within the purview of J.rticle of War 85. 
Accused was an officer of the krrcy and had the legal pov:er, by virtue of his 
office, to exercise command. He was not prohibited by statute fron doing so. 
A guard was in fc:.ct fanned end accused was in fact· dete.iled thereto as officer 
of the day. He entered upon his prescribed duties,· scr:i.e of which, it r::ru.st be 
8SSU!Iled t inVOlVed the Ordinary Inilitary duties Of Vigilance I iiitelligenc'e 1 

maintenance of order and protection of government property. Althoue:;h his 
detail as officer of the day may have involved an adtri.nistretive error in so 
far es it purported to clothe him with commend power incident to his duties, 
that error did not deprive him of his inherent power as an offfcer of the Army 
end was not such as to relieve him of his normal military obligations. If 
the purpose of the Congress to punish drunkenness occurrinc while an officer 
is about the business of the .Army, 'is to be accomplished, an accused person 
must not escape amenability becauSe of an administrative irregularity in his 
selection and detail for the duty. 

6. .Accused under the Specification of· Charge 11 was charged with 
having been found drunk while on duty as officer of the day in violation of 
Article of War 85, the mandatory punishment for which, when committ·ed in time 
of war, is dismissal together with such other punishment as a court-mertial may 
direct. The court found accu.sed guilty of the Specification, not guilty of 
the Charse but guilty of viola-tion of Article of War 96, end sentenced him to 
forfeit $100.00 of his pay per month for six months. The reviewing authority 
did not approve the sentence but returned the record of trial to the court 
for revision in accordance with paragraph 83, l.Tanuel for Courts-l1£rtial, 1928, 
advised the court that the fact it substituted Article of War 96 for Article 
of War 85 did not relieve it •or the responsibility of adhering to the mandate 
of.the 85th Article of War since the accused was by the Court foµnd to be 
drunk on duty asOfficer of the Day••••, and directed that the court recon
vene, vacate the previous sentence and adjudce an "appropriate• sentence. 
Pursuant thereto the court, with the exception of one member end the defense 

- 6  266275 

http:r::ru.st
http:assur:i.ed


(2JS) 

coiinsel, reconvened, with the personnel of the prosecution, accused, assistant 
defense counsel and reporter present, duly revoked its former sentence and 
sentenced accused to be dis~issed the service. 

The finding of not guilty of 'the technicai charce of the 85th Article 
of War remained unchanged although, upon the fects diDclosed e8 presently 
considered, it might well heve been nade the subject of reconsideration· 
even under the. exception set forth in clause (c) of Article of War 40. 
This reises the question whether in view of the general inhibition of Article 
of War 40 against the reconsideration of a sentence originally inposed with 
a view to increasing its severity, the record is legally sufficient to · 
support the sentence as finally adjuQ.ged. 

Article of War 85 provides in partr 

•Any 	officer who is found dr1ink on duty shall, if the offense 
be comnitted in time of war, be dismissed from the. service and 
suffer such other punishment as a court-martial may .direct •*••. 

In· the instant case the record sh~w~ a finding.of guilty of a 

Specification clearly apposite to .Article of War 85•.There is also no doubt 

that the court intended to find that accused was found drunk on duty in time 

of war end that the court, cognizant of the import of its fipding of guilty 

of an offense denounced by Article of War 85, attempted to circumvent the 

mandatory sentence of dismissal by finding accused guilty of a violation of 

Article of War 96. By convicting accused of the offense set forth in the 

85th .Article of War, the court.was without authority to impose a lesser 

punishment than,that prescribed. Therefore, as originally imposed the sen

tence was illegal and void (Bull. JAG, October 1942, sec. 44.3). By its 

final action, the court in effect reaffirmed its conviction of accused for 

acts constituting the offense under the 85th.Article of War and thereupon 

imposed an ef~ectual sentence by complying with the provision of pare.graph 

l03a of the Manual for Courts-11ar'tial that 'Punishment as adjudged by the 

court for any such offense nrust be in conformity with the pertinent article.• 

The reconsideration of the sentence was proper (AW 40, clause.Cd)). 


Irrespective of the 11articular Article of War under which it is set 
: i'orth,.the offense is definitely one under the 85th Article of War. There 
is no ambiguity or contradiction in the finding as to the acts of accused. 
The characteristic elements of the offense, properly laid.under the 85th 
Article of War, were not changed by the wrongful substitution of a different 
Article of War. Where as here, the court actually intended to find accused 
drunk on duty. in time ot war and the specification tipon which accused was 
found guilty is unequivocal in its appropriate allegations, the mere desigli.a~ 
tion of the general .Article of War instead of the specific one, cannc · t~e of · 
material ,consequence or affect the legal consequences incident to tl:.·1 ~1nding 
of guilty of· that offense. Because of the peculi~ circµrnstancea ot the _ 
instant case, the punishment must be held determinable 1?Y the offense that 

. is described in the specification and not by the technical charge of the 
Article ot War under.which the.specification stands~ The accused was fully 
apprised Of the nature Of the Offense for which he was tried and found guilty 
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and in view of all the circuc.ztances t:ny errors or irregularities in procedure 
relating to the natter here considered must be dee~ed not to have injuriously 
affected his sub~tential rights (AW '51). 

7. The clu:xt:;e sheet shows that accused is .'.30 years of age. He was 
corimissioned and entered upon active duty 18 June 1943 es a second lieutenant, 
with prior service es an enlisted :r:ian. 

8. The court was legally constituted. No errors injuriously affecting 
the substantial ribhts of accused were comoitted during'the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings and the sentence. 

*~·: ::: ::::::: 
___(..__si_·c.-k;;;;..r..)-------• Judge .Ji.C:vocate. 
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Branch Office of The Judge Advocate General : -· 
- with the 

North African Tb.eater,ot OperationS 
. . . ~. 

Board ot Review 
! 


' 

NATO 2876 

UNITED ST.AT'ES J XV AIR FORCE SERVICE COMMAND 
) 


. v. 
 ) Trial by G;c.M., convened. at 
) Bari'~' Italy, 23 April 1944•. 

Second Lieutenant DAVID c. ) Dismissal. 
GAY. JR. (01 592 847). J.248th ) 
Quartermaster Con:pany Service ) 
Group Aviation. ) 

___________________ , 

HOLDING by the BOARD OF REVIEi 

l!.iackay. Irion en~ Remick. 1udge Advocates •. 

. . ' . 
The record ot trial in. the case ot the ot:ticer·named above hu peen 

examined by the Board or Review and held legally eT;ttticient to.B'UJ)port the 
sentenc13. · · 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

NATO 21376 1st Ind. 

Branch Office of The Judge Advocate General, ll'ATOUSA, ilO 534, U. s. J,:rmy,

23 August 1944. . ·. . 


TOa Commanding General, NJ.'l'OUSA, AJ?O 5.34, U. S. Army. 
. . 

l. · Iii the case of Second Lieutenent David C. Gay, Jr •. ,.(Ol 592 847), 
l248th Quartermaster Conpany Service Group Aviation, attention is invited to. 
the :f'oregoing holding by the Board at Review. that the record Of trial is 
legally sUfficient to· support the sentence, which holding ie hereby approved.

'· . 2 
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NATO 2876, 1st Ind. 
23 .August 1944 (Continued). 

Under the provisions of Article of War ,50i-, you now have authority to order 
executi9n of the sentence. 

2. .A:f'ter publication of the general court-martial order in the case, 
nine copies thereof should be forwarded to this Office with the.foregoing 
holding and this indorsement. For convenience of reference and to facili 
tate attaching copies of the published order to the record in this case, 
please place the file number of the record in pa~enthesis at the end of the 
published order, as follows: 

(WI.TO 2876). 

HOBERT D. HJOVER 

Colonel, J.A.G.D. 


Assistant Judge Advocate General 

• 1 ,,... _J 

(Senteme ordered executed. GCID 56, NATO, 23 Atig 1944) 

C0\'1t\DEt~ i l,~.... ~ ·.. :' : 
2 - ·· ··:~· ~.·26a2 
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Branch Office of The Judge Advocate General 

with the 


North African Theater of Operations 


JiPO 534, u. s. J&rmy, 
9 August 1944. 

Board of Review 

NATO ~78 

U N I T E D S T A T E S ) VI CORPS 
) 

T. ) 
) 

Trial by G.C.11., convened at 
Aro 306, U. s • .Arn\f, 14 J.:pril 

Technician Fifth Grade 
1nB$EI.I. RO~"SON (33 l4l 612), 

) 
) 

1944. 
Dishonorable discharge end 

3424th ~termaster Truck ) confinement for lite. 
Company (Detached). ) 

) 
u. s. Penitentiary, Lewisburg, 
Permsylvania. 

REVIEW bv the OOARD OF REVIEW 

?Jackay, Irion and Remick. Judge .Advocates. 

l. The record ot trial in the case ot the soldier ll8med aboTe has been 
examined by the Board ot Review. 

2. Accused was tried upon the following Charge and Specification: 

CH.A.RGE: Violation ot the 92d .Article of War. 

Specification: In that Technician 5th Grade Russell (NMI) 
Robinson, 3424 Q,li TruckiDg Co. did, at Section 6, .Area 1 B1 

,Anrmmi tion Supply Point 04207, near Nettuno, Italy, on or . 
about 1045 hours 29 February 1944, with malice aforethought, 
wilfully, deliberately, feloniously, unlawfully, end with 
premeditation, kill a:ie Di Nicola Marco tu J;ugusto, a human 
being; by shooting him with a cerbine. 

He pleaded not guilty to the Charge end Specification but 'guilty of the 93rd 
.Article of' War under the specification of voluntary manslaughter•. Be was 
found guilty of the Charge end Specification, ell members o:f' the court present 
concurriDg. No evidence of previous convictions was introduced. H9 was 
sentenced to be shot to death by musketry, all members of' the court i>resent 
concurriDg. The rev:iewiDg authority approved the sentence flf) (ft}wf;jed the 



Cao> 
record or trial pursuant to Article or War 48. The confirmillg author!ty, 
the Commandillg General, North African Theater of Operations, confirmed the 
sentence rut commuted it to dishonorable discharge, :f'orteiture of' -all pay 
e.nd allowances due or to become due and confinement at hard labor :f'or·the 
term of' his natural life, designated the 'United Ste.tea• ·Penitentiary, Lewis-· 
burg, Pennsylvania, as t~e place of' confinement and torirerded the record ot 
trial for action under Article or War 50!. 

. 

3. The evidence shows that about 1016 hours on 29 February 1944, 
e.Ccused entered I an Italian house• near 81TDTDmi tion dump #-04207 in the Ticinit7 
or Nettuno, Italy, carrying 1a case of' 5-l1, a carbine and a tive-gallcm , 
water can, end remarked to another colored· soldier in the house that he was 
goizlg •to trade that ration for wine' (R. 8;.Ex. l). A soldier who was un
loadillg ammn1 ticm ~t a near-by' dump testified that he saw accused enter end 
leave the house, and thats · · 

1 I was out there unloading a truckload or aJil111mi tion. , Close 
to that house a truok pulled. out and a fellow ( accused) 
got out or the · truck with a tive-gallon water can and a 
case of 5-l ration, slUllg his.carbine on his shoulder and 
walked to the house and was gone about :f'i ve minutes or a 
little more and I was unloading emnunition and ·then he ceme 
out or the house and there is a pigeon box sitting up on the 
corner of' the house and he reached up cm the corner ot the 
house and took a little pigeon and en old pigeon· and came to 
the truck and there was a lady st'andillg outside the house 
and told the fellow in the house that the fellow got the 
pigeons; and he cams out.and they was teJk1ng in Italian 
and the fellow in the truck told him ' I told you to get the 
can'tull of' Tino. It you don't, I will shoot you'' (R. 9, 

110), I • 

end•. 

'The fellow in the house ••• m::>tioned .to him and spoke like 
he was tellillg him to b:rillg back his pigeons; I couldn't 
tell what, hens sayillg, he was talld.Jl8 in Italian' (R. 10), 

and turti+er: · 

'When he went back to the truck then, he told the 'paiaeno' 
-that he'n.s soins to shoot him 11' he didn't till his-can 
or 'Tino. 'l'he 'paiseno' kept e:rguillg end then cm toward him, 
end the fellow in the truck '•tarted to tire hi• carbine. I 
don't know where he tired and I got 1n 'lfJl'·truck 'end.started 
to pull· out· end he ·said·' Godde 1t, it you· don' t till up that 
can ot Tino, I will shoot you~' .And the paisano· broke end 
ran over to where I was.and he started tirins the ritle and 
·I •tarted aro~d the truck and he had the rifle pointed risht 
at m1 and the ':paiseno' grabs his stomach and he goes around 
and at that time he gl"aba his aide and talls risht in tront 
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ot me end I stolllled to keep from going over him end he rolled 
over three or tour times end we stopped the truck. ' The people 
end children were around, there end I took my squad out there 
end went around them' (R. 10). 

This witness testified :f'urther that at the time accused tired he was in a 
truck, about 30 yards f'ran his victim, with his rifle •across his arms'. 
Accused tired .tive Or six rounds then got out of the truck and start~ toward 
the wounded man but after going five or six feet he 1 broke off and went in 
the truck and went down the road' (R. 10-13). 

A. military police officer testified that on the morning ot the date 
alleged he was 1Ji 1 the vicinity north of the town h~re, in the vicinity of 
the emrmmi tion dumps' when he heard a 1 cOmmotion e.bout people screaming end 
yelling about a half' mile down the road', proceeded there immediately end. 
found a group ot people standing around a man he· 1 1rould' say9 was dead'. 
Witness felt for his pulse but 1 couldn1 t feel eny1 •. (R. 13,14) · Ji tne8s · 
took this man· end another Italian civilian .who J>rofessed. to be hi:s brother, 
to a hOSI>ital. Witness testified he had identified a body rellX)ved tran a 
vault on the day of the trial as the dead body of the man· he carried to the 
hoSI>ital. Witness testified he remembered 'his hair line, his nustache and 
certain features about his face•. (R. 14,15) · 

An ordnance officer who testified he was-~amiliar .with small arms 
emrmnition identified a 1slug1 marked 'K' and,,introduced in evidence by the 
prosecution, as •a .30 caliber carbine slug' (R. 15,16)• 

..An Italian civilian, Signore Julio Di Nicola, testified through en 
interpreter that a body exhumed· the day of the trial was that of his deceased 
brother :Marco Di Nicola ( R. 17). 

A.n officer testified that on the day of the trial he, together with 
1 the J>revio~ witness who testified through aii intel1Jreter1 1 was J>resent at 
the e:xhmning of a body, that the witness mentioned 'identified' the body 
which we.a taken to the 15th Evacuation HoSI>ital where •Dr. Krumwick J>er
formed en autOJ>SY thereon• (R. ·20,21). Witness testified further that 
written in J>eD.Cil on the tomb from which the body was remved waa the name 
1Di Nicola :Marco tu Augusto• (R. 21). · 

It was stiJ>ulated that CaJ>tain Newton Krumwick, Medical CorJ>e, 
Pathologist, 15th Evacuation lU>SI>ital, J>erf'ormed en autoJ>SY" •on a body 
alleged to be Di Nicola Marco tu Augusto•, on 14 /q>ril 1944, end it_ present 
would have testified as follows: 

'The body ot this niaii is mode.t'ately decomposed. There is 
a miss( i )le wound 6mm acrosa, in the left abdominal wall 

·	9cm· above arid 6cm to the left ot the left anterior superior 
iliac spine. The chest end abdomen are opened in the uaual 
?llBilller. There is mich blood in the abdominal cavity. There 
are 3 J>erf'orations of the small bowel and two of the mesentary. 

- 3 
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There is a large perforation of the abdominal aorta about 
· 2.5 cm above the bifurcation. There is nnich retroperitoneal 
hemorrhage. There is a lerge perforating wound of the ri€;ht 
lobe of the liver. There is a wound in the right diaphragm. 
There is a bruise ot the lower lobe of the right lung. There 
is a fracture inconplete of the 7th right rib 11 cm to right 
of the midline. A miss(i)le lies in the I111Scles ot the right 
chest wall. This miss(i)le is identified by scratching a · 
'K' on the butt end. It was removed trom the body in the 
presence of Lts. Ruby end Westerman who also witnessed the 
method of identification. Cause ot Deaths 1. GSl pen wound · 
abdomen with course of miss( i)le Ul)Ward, forward, and to the 
right. 2. Perforations~ m.11.tiple, small bowel. 3. Pertora-. 
tion abdominal aorta. ·4. Intra-abdorninal'and·retroperitoneal 
heIWrrh8ge, marked. 5. Perforation liver. 6•. Perforation 
diaphragm.· 7. Contusion lung. a. Fracture 7th rib right.
9. · W.es(i)le in Iinscles right chest wall. · . 
The miss(i)le towid in this body ns the direct cause ot 
death' (R. 19,20). · 

Accused elected to remain silent. The defense state.d it wished the plea 
ot suilty 6f voluntary- manslaughter in violation of. Article of War 93 to 
stalld. (R. 22) No witnesses were ottered by the defense. 

·4- It thus appears trom. the evidence as.well as tran accused's plea 
ot guilty to the of'tense of voluntary- manslaUghter that at the place and tima 
alleged accused killed Di Nicola Marco tu J.ugusto, the person JlBllild in the 
Specification, by shooting him with a carbine. Shortly preceding the shooting 
accused entered the premises occupied by deceased calT)'ing a carbine., a 
case ot .Arrrq rations end a f'1ve-gallon water can, stating he intended to trade 
the rations for wine. The trade apparently us not consummated ·end as he · 
le:tt the builclill8 accused took from their nests two pigeons belc:mging to the 
occupBllta. D1 Nicola Marco tu. .Augusto attempted to persuade accused to retum 
his pigeons whereupon accused trice threatened him, saying 'I told 70u to get 
the can tull ot Tino. It 70u don't I will shoot }'Ol!l•. Di Nicola Marco tu · 
~to then ran, apparently in en ettort to escape,-and accused.fired fin 
or six rou.Ilds at him w1 th a carbine killing him almost instentl7. The 
endence shows that· the homicide was intentiorial, wanton and without legal 
justification, provocation or excuse. · 

With the exception of malice etorethoUght, all elements ot the.offense· 
charged were admitted by accused's plea of guilty to the crime of' voluntary 
:manslaughter. Malice is olee.r.ly inferable trom the declaration ot accused 
1Emediatel7 preceding the shooting,· trom the possession and uee ot a deadl.7 
weapon and· otper circumetances in evidenc~. Accused n.a properly tound guilt7 
u charged. 

,S. Attached to the record of' trial is a letter signed by accused.dated 
21 J\me 1944, in Which accused requests that there be considered 'al not 
sufficiently entered' u a part of hia testi.znol11' on the trial the ·rollowllla• 
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•a. 	 At the time of the incident I was under the influence of 
alcohol to such a degree that I was not a111Q:'8 of the incident. 

1 b. I was informed of m:r actions of the preTioua night while 
on guard duty by PYt • .Alger J'ones when he parked his truck in 
the mot~ pool which was m:r post at that occasion. 

'c. It was not until a.tter completing m:r tour of guerd duty 
that Lt. Bernstein place~ me under aITest and I was informed 
of the charges and specifications.• 

.A.tter havil:lg had the meaning or the plea e:i:plained to him accused pleaded 
guilty to the offense of voluntary manslaughter. .A.tter the prosecution rested 
the defense announced that the rights of accused as a witness had been explained 
to him and he elected to remain silent. The president of the C(JUrt th.en asked 
if the defense was sure accused thoroughly understood his rights1and accused 
himself replied ·that he did, end remained silent. The law member then inquired 
ir the defense desired the plea of guilty to "VOluntary man.slaughter to stand 
and defense replied it was so desired. No witnesses were presented by the 
defense. The principal prosecution witness, an eyewitness to the homicide, 
and three other prosecution witnesses were cross-examined by the defense. 
There is nowhere in the evidence a suggestion that accused was intoxicated 
at the time of the offense. 

6. The charge sheet showa that accused is 24 years old. He was inducted 
into the J.rmy 17 February 1942. No prior HI'Tice is shown. 

7. The oourt was legally constituted. No errors injuriously affecting 
the substantial rights of accused were ccmmitted during the trial. The 
Boerd of ReTiew is of the opinion that the record ot trial is legally 
sufficient to support the findings and the sentence. Confinement in a 
penitentiary is autQorized ey Jrticie of War 42 for .the offe~e of murder, 
recogn17.ed as an offense of a civil nature and so punishable b7 penitentiary 
confinement for m:>re than one year by' section 454, Tit1e 18, United States 
Code. 

J'udg• Advocate. 
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Braneh Off ice of The J'udge Advocate General 

with the 


North .African Theater of Operations 


Board of Review 

· NATO 2878 · 

UNITED STATES 

v. 

Technician Fifth Grade 

ImSSEIJ. ROBINSON (33 l4l 612),

.3424 Qi.iertermaster Truck 

Company (Detached). 


APO 534, U. s. J.rmy, 
9 August 1944. 

) VI CORPS 
) 
) Trial by G.C.M., convened at 
) J.PO 306, u. s. J..rmy, 14 A;>rU 
) 1944. 
) · Dishonorable discharge and 
) confinement for life • 
) u. s. Penitentiary, Lewisburg, 
) Pennsylvania. 

HOLDING by the BOARD OF REVllTi 

Mackay, Irion end Remick, J'udge Advocates. 

The record Of tI'.ial in the case Of the soldier named above has been 
exBmi.nedby the Board of Review and held legally sufficien~ to support the 
sentence. 

NJ.TO 2878 .lst Ind. 

Branch Office ·or The J'udge .Advocate General, NATOUSA, J.PO 534, u. S. J.r'r:ey, 

9 .August 1944. 


. . 
"TOt ComnmidiDg- Geiieral, N.LTOUSA, .t.PO 5.34, tJ. s. J.rmy. 

· 1. in the case of Technician l!'itth Grade Russell :Robinson (.3.3 l4l 612), 
,3424.th.' Clu&rtermaster Truck Ootnp&n7 (Detached), attention is invited to th• 
foregoing holding by the Board of Beview that the record ot·trial is legally 
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.NATO 2878, lst Ind. 
9 .August ·1944 (Continued). 

sufficient to eupport the sentence, •hich holding is hereb1 approftd. Under 
the prorlsions of .Article at War Sot, you now have authorit7 to order 
execution ot the sentence. 

2. J..tter publication of the general court-imrtial order in the case, 
nine copies thereof' should be torwarded to thie office with the toregoillg 
holding and this indorsement. For convenience ot reference end to facili• 
tate attaching copies or the published orde~ to the· record in thia case, 
please place the tile number ot the record in parenthesis ·~ the end ot the 
published order, as follows a. 
. ') 

(Nm> ~78). 

BOBERt' D. HOOVER 

Colonel, 'J ..\.G.D. 


Assistant J"udge .Advocate General 


(Sentence as colllllluted ordered executed. GCJaK> 54, NUO, 9 lug 1944) 
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Brench Office of The Judce ~dvoccte General 

with the 


North African Theater of Operutions 


Aro 534, u. s. Army, 
21 August 1944. 

Board of Review 

NATO 2880 

UNITED ST.ATES ) PENINSULAR BJ.SE SECTIOlJ 
) 

v. ) Trial by G.C .11., convened at 
) Naples, Italy, 30 1.~ay 1944. 

Private RAY WATSON (33 139 251), ) Death. 
Company B, 386th Engineer ) 
Battalion (Separute). ) 

:REVIEW by the BO.ARD OF REVIEW 

l.:Sckay, Irion and Remick, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifications: 

CHA.IDE I 1 Violation of the 92d Article of War. 

Specification: In that Private Ray (NMI) Watson, Company B, 

Three Eighty Sixth Engineer Battalion (Separate) did, at 

Secondigliano, Italy an or about 15 April 1944 with malice 

aforethought', willfully, deliberately, feloniously, 

unlawfully, and with premeditation kill one Private John 

w. Brockman, One hundred and twelfth, lVJ.litary Police, 
Prisoner of War Detachment, a human being by shooting him 
with a Pistol. 

CHARGE Ila Violation of the 93d Article of War. 

Specification: In that Private Ray (l'il.1I) Watson, Colll1>any B, 
Three Eighty Sixth Engineer Battalion (Separate) did, at 
Secondigliano, Italy on or-about 15 April 1944, with intent 
to do him bodily harm, comni.t an assault upon Private First 
Class Philip E. Tobeas, One hundred and twelfth, Military 
Police Prisoner of War Detachment, by willfully and feloniously 
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shootin[ the sdd PrivE.te First Class Tobeus in the leg 
with a Pistol. 

He pleaded not guilty to and was found guilty of the Chartes antl Specifications. 
Evidence of one previous conviction by sUL:Iroary court-rr.artial for breaking of 
curfew restrictions in violation of i.rticle of War 96, was introduced. He 
was sentenced to be hanced by the neck until deau. .f.11 members of the court 
present concurred in the findings and in the sentence. The reviev:inc authority 
approved the sentence and forwarded the record of trial tor action under 
.Article of lier 48. The confi1~:ing authority, the Co~imand.ins General, North 
~fric[;n Theater of Operations, confirmed the sentence and forwarded the 
record· of trial for action under Article of I/er 50!. 

3. The evidence shows that on 15 April 194h, Private 1 John Brockman•· and 
Private First Class Philip E. Tobeas, both of the 112th l1Iilitary Police 
Prisoner of War Detaclment, were on 'walking• patrol duty in Secondigliano, 
Italy (R. 9~11,19,29). They were dressed for duty in •o.D. 1 s 1 , with belts, 
leg_:ings, and plain is sue helzoots (not white), and wore Uilit ary Police 
brassards ( R. 23, 35). Brockr:Jan v1as armed with ~ riot gun and Tobeas with a 
•To!:JDY gun• (R. 23,36). At about 1345 hours (R. 22,30). while patroling on 
Via Ror:ie., they were called across the street by a colored soldier who asked 
them to go into a near-by_building end there disarm another colored soldier 
who •was threatening to shoot' (R. 29,31). They crossed the street and 
entered a roon in the building which opened directly onto the sidewalk, holding 
their weapons at high port arms (R. 29 ,36 ,37). Accused was poi~ted out to 
the tvro military policemen by the colored informant. Accused was s~anding at 
the bar at the time and was dressed in 1 0.D." uniform, with a sleeveless slip
over sv1eater and an •o.D. 11 cep with red and white braid. (R. 12,18,21,29-31) 
The room was crowded and there were other colored soldiers there (R. 31,36). 

Immediately prior to the time that Brockman and Tobeas entered the 
building, Private James W. Stewart and Private Janes H. Nichols, both members 
of the l~th ?1alitary Police Detachment, also on patrol duty and eroed with 
saweO.-off shot guns, approached the building (R. 9,10,12-15,18,20,21). The 
sequence of events, as testified to by the three principal witnesses, Tobeas, 
Stewart and .Nichols, varies in detail at this point. 

According to the testimony of Tobeas, immediately after the informant 
had pointed out accused and said 'This is the man•, accused 'whipped '\;he 
pistol out of his pocket and started firing at us• (R. 29). Accused was then 
•not I:lOre than two feet• away froo witness and Brockman (R. 31-34,36). 
Witness testified that, 'Just as the accused drew the pistol fror:i his pocket" 
Brockman •made an attempt to secure the weapon• (R. 35). There was no exchange 
of conversation (R. 32). Accused then 1 backed or side-stepped out• of the 
room, followed by Tobeas and Brockman, whom he continued to fece as he left 
the room and got outside (R. 31,33-35). After all three of them had stepped 
out of the room end onto the sidewalk, accused continued to fire rapidly with 
his pistol which was in his left hand {R. 31-33). Tobees was hit first by a 
bullet which broke his left leg end knocked him to the ground ( R • .30 ,33 ,35). 
Accused then continued to shoot until he hit Brockman (R. ,30,31,33), after 
which he •turned end ran down the street", puraued by Privates Stewart end 
Nichols who fired at him ( R. 30). 
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According to the testinx::iny of Stewart, Brockman was pushed bedkward 

out of the room by the accused (R. 10,11,13,16). Brockman had •a tuelve 

gage shot gun• .in his hand, 'holding it up over his head' and accused had 

hold of him, accused's hand beipg 1 rie;ht on his chest pushing• (R. 13,17). 

Tobeas followed 'after but right at the same tioe 1 (R. 17). Accused 

cora:ienced shooting 'just after they got out of the door• (R. 18). He fired 


·'from the hip' with his right hand; 'he didn't aim it' (R. 15-17). There 
was 1 just one shot at each of them• ( R. 14). At a distance of five or six 
feet he fired one shot at Brockman, who fell forward on his face, 'shot 
through the chest•. When accused fired, Brockman was bringing his b1.lll down 
from over his head, but 'he didn't have time to.use it'. (R. ll,17) He was 
about ten feet out'of the building when he fell (R. 11). Accused then fired 
one shot, 'just as quick as he could after the first•, at Tobeas, hitting 
him in the·leg, and Tobeas "went down• (R. 11,12,17). Then accused fired at 
Private Nichols and fired three shots at Private Stewart (R. 10,12,14). 
Private Stewart and Privute Nichols each fired two shots at accused, the 
latter apparently hitting accused: •we could tell the way he was walking up 
the street that he had been hit 1 (R. 10,14,15). .Accused then •went up the 
street•, 'about half running and half walkine;", and then •went in so~ alley• 
followed by Stewart and Nichols (R. 10,J.2). They did not pursue him any 
further for 'we thought he still had the oin and we kr.ew he was wounded and 
we could pick him up later' (R. 10,15). They then returned to the scene ot 
the shooting and found Brockman dead and Tobeas shot in the leg (R. 10,ll). 
Stewart was "close to ten yards' fror.. accused when the shooting occurred, 
there was no one between him and accused, and he observed accused's face at 
the scene for 'about a minute" (R. 15-18). 

According to the testimony of Nichols, Tob&.s came out of the door 
first, and accused •sort of pushed' Brockman •out of the door end jum,ped over 
to the right side and shot theu both' (R. 19-21) •. Accused's pistol was in 
his right hand (R. 21,24). Brockman was about eight to ten feet from accused 
(R. 23), facing him, and was holding a •shot gun• at port arIW when accused 
shot him (R. 21). Accused •shot Brockman first through the heart•, then 
•shot Tobeas through the les', took two shots at liich~ls and one at Stewart 
(R. 20). Witness testified:· 

'I started shooting at him and he shot twice at me. One 
shot was at Private Stewart end then he turned end ran 
·towards NaI>les. He ran :for about one hundred. yards and 
turned and went up an alley end we followed him around the 
corner·and when we turned the corner, he fired two shots 
at us and Private Stewart fired two shots back at him. I 
ran out of ammunition .and I turned and went back to get 
••• Tobeas' and Brockman's guns an~ when I got back, he had 
e~aped and was gone and so I chased him I would say three 
hundred yards the way I thought he went and never could find 
any trace of hin and then I turned around and went back' 
(.R. 20). 

Witness did not lmow if any o:f the shots :fired by him and Private Stewart 
took effect, but observed tha.t after accused had gone about 50 yards, he 
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1 limped ·the least bit' (R. 21). Witness saw accused's face for a L"'linute 
and a half or two minutes (R. 22). 

L. A. c. Ivan R. Hope, British Arrey,. from a near-by point of observation 
(R. 25~28), saw the exchange of eunfire between accused and the military 

policemen. He testifieds ' 


'At approximately half-past twd on the 15th of April I was 
lying on my bed end I was aroused by the sound of gun shots. 
I rushed over to the balcony which overlooks the street and 
saw a colored United States soldier firing a revolver et ~rican 
Military Police•, 

and that: 

1The soldier that fir €d the shots at the United States 11ilitary 
Police turned end ran up the 16lle end I could just see a 
weapons cerrier stationed a short time in the lane. I didn't 
see him actually get in the.weapons carrier but as soon as 
he got anywhere near the weapons carrier it m:>ved away and 
that was t~e last I saw him' tR. 25). 

Witness identified accused in court as the assailant (R. 25). Accused's 
right hand was bandaged (R. 25 ,2'7), he did not appear to witness to be wounded 
(R. Z7). 

After accused went into the alley he stopped a weapons carrier driven 
by Private stephen Fredericks, Headquarters and Headquarters Squadron, 316th 
SerVice Group, in which Corporal Rays. Griffith, of the same organization, 
was a passenger (R. 33,39,42). Accused said 'Hold it, Joe'~ jumped on the 
right hand fender of the weapohs carrier, with a pistol in his hand, said 
'drive away and drive away fast• and told them 'to drive as he directed' (R. 
39-·43). Griffith t~stifieds 

1 \1e drove along and we said he better jump off and he was 
looking for a place to hide. After he· was on the vehicle 
we drove up the road and he said we were to drive and go 
where he said to. We got part way up this road and he was 
looking for a place to jump off the vehicle where he could 
hide in someplace along there and we finally catre to a field 
and we slowed down and he told us to slow down and then he 
jumped off end after he jumped off he told us to beat it1 (R. 
40). 

The driver turned around and started back in the direction from which they 
had come. They met Private First Class Earl M. Smith, 56th tiilitary Police 
Com,pany, a-military policeman on patrol near Second.iglie.no, and reported · 
what had happened (R. 40,41,44,45). Smith ?'Elturned with thent to the place 
where accused had jumped off the truck ( R. 40 ;4~). Accused was running in 
the grass, about 50 or-60 yards from the road, stooped over and crouching' 
(R. 46). Sr:iith testified that he ordered accused to halt, and fired two 
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shots. Accused fell end witness v;ent up to hb. \'/itness asked for his "gun.:" 
but cccused said he did not hLve one. He also said he had not he.lted because 
he did not hcve a p~ss. (R. 45,47). Accused had blood-on his leg (R. 45) and 
it seeried 'that one of his hends were b&ndaGed" (R. 46). Accused talked 
sensibly and rationally and did not agJeer to witness to be drunk (R. 47). Some 
colored soldiers took accused in'their weapons caITier to the· dispensary 
(R. 43,45,47). 

Shortly after accused was captured, a pool of fresh r.et blood, about nine 

inches across, was found on the ri¢ht fender of the weapons cerrier driven 

by Fredericks (R. 41,43) • 


.ill witnesses to the killing of Brocknan, the,;shooting of Tobeas, the 

exchange of fire between accused and Stewart and Nichols, and accused's 

attenpted escape, identified accused (R. 9,10,14~17-19,21,22,25.28,30,32-34, 

~.M.~.~.~). . 

At about 1400 hours on 15 .April 1944 Captain David Gurin, 1.:edicel Corps, 
,262d Station Hospital, performed an autopsy on a body identified es that of 
'John H. Brockman', a member of the military police, by the 'dog tags• he was 
wearing and the emergency medical tag ( R. 7-9). Captain Gurin testified: 

'The cause of his death was a bullet wound which entered the 
left side of the chest just below the left coller bone end 
passed through the upper part of the left lung then through 
the arch of the aorta and then through the fourth thore_§_ic 
vertebra. The bullet finally lod(;ed in the skin just to the 
right of the fifth thora~c vertebra. The immediate cause of 

. death was hemorrhage from the aorta to the left chest' (R. 7). 

There was "only one wound of entrance"; "the hlllet entered the left chest 
ju~t below the collar bone and the course was backward and to the right'. Wit
ness believed death had occurred aboo.t two hours prior to_ the autopsy (R. 8). 

Captain Jack Dolman, Medical Corps, J86th Engineer Battalion, testified 
that he gave accused first aid treatment for •a gunshot wound in the right 
celf' at about 1430 or 1500 hours on 15 April 1944 and that he saw no evidence 
at that time that would lead him to believe thbt accuse~ was intoxicated (R. 55). 

An officer who investibated the shooting at about 1600 hours on 15 April, 
testified that after he told accused anything he might say could be used 
against him in court, that he could make a sworn or unsworn stateraent, or he 
could remain silent, accused •ju.st made the statement, 'I did the shooting 
end I'll take my medicine'' (R. 49). 

Private Obediah Johnson, Company B, J86th Engineer Batt~ion (separate), 
testified-for the defense that he was with accused about two hours on the 
morning of 15 April 1944 and that they had two drinks together. 'There was 
approximately two quarts on- _the table at one time of I Stresa'. (Italian whiskey) 
end 'there was a couple of nore·fellows in there being sociable•. He testi 
fied that accused, when he left, at about 1130 hours, was •pretty well 
intoxicated' and acted as though he •was ~eeling ~retty good". Witness 
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added however, 1 I couldn't say he was drunk because I can't distinguish a 
arunk person'. (R. 51-53). 

Accused testified as follows: 

'I was in the room drinking With some fellow. Somebody 
on the outside had hit him and I felt sorry for him and 
took him next door and bought him a drink and while we 
were in there drinking a fellow brought the hl.P's. over 
end I turned around towards the door when they charged 
in. .As they came in I charged out the door with the gun 
in my hand--in my left hand. 1 

He testified that, 

'The only thing I r.emember was when I came out. the door 
and was shooting. I don't lmow if I hit anybody or not. 
I started to run and so I ran until I saw the weapons 
carrier and when we ~came to a field, ,I got off and ran 
into the field and then when I was going across the field 
I saw the M.P•. and the M.P. shot twice. I was chased from 
Secondigliano by two ?.I.P's. and I thought it was them. It 
was the second shot that hit my leg and I ran all the way 
down the alley and just about fifty yards from where I 
fired my shots up that alley, well, there was a little turn 
in the alley and there was a weapons carriers parked there. 
I jumped in the weapons carrier and showed them my gun. ?Sy 
hand was cut at the time and it was bandaged. After that· 
we drove away and followed the street on out of the alley. 
When we got on that road the boys in the truck said, 'You 
can hide here, you can hide here' and so I told them to 
slow up and I jur.:ped off and went up into the field and 
was going to m&ke my way to the dump and I knew I was hit 
in the leg. I felt my shoe and sock and there was blood 
in it and as I bent dovm. to lo.ok at it I saw this 1!.P. and 
I started running and he shot twice at me and I fell dovm 
and he ran up and stood behpd a tree and told me to throw 
my gun away and I told him I didn1 t have a gun. By that 
time another man came up and he told the other man to search 
me. The other boy frisked me and didn't find any gun and 
then this 1.:.P. went looking for the gun. Some more boys 
came across the field and spoke to me and I told them I was 
shot in the leg. They asked the l!.P. if they could take me 
and he said it was alright and so they picked me up and 
carried me into a weapons carrier and asked the boy to 
drive to the dispensary. In the dispensary I received 
first aid by them end I think 1 t was Captain Dolman who 
found out which hospital to send me to and I was taken there 
and operated on for my leg. 11 ( R. 54) 

4. It thus appears from the evidence that at the place and time 
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alleged, accused shot with a pistol and instantly killed Private John 
Brockman, the person narood in the Specification, Charge I, and that he also 
canmitted an assault upon Private First Class Philip E. Tobeas, the person 
named in the Specification, Charge II, by shooting him in the leg with the 
pistol. Brockman and Tobeas were military policemen, armed and wearing the 
characteristic brassards. They had just been accosted by a soldier who 
stated that·a soldier inside a near-by barroom was •threatening to shoot•. 
There is evidence that as they entered the room accused, who was pointed out 
to them as standing at the bar, drew a pistol and fired at them. Accused 
thereupon, still watching t~e military policemen, stepped out onto the street 
where, when Brockman and Tobeas appeared, accused fired a shot which killed 
Brockman and another which wounded Tobeas in the leg, breaking it. Other 
military policemen who care upon the scene fired shots at accused who returned 
the fire. Upon entering an alley accused commandeered a weapons carrier and, 
menacing the driver with his pistol, ordered him to drive as directed. After 
riding some distance accused left the vehicle and proceeded across a field. 
The driver reported his experience to a :cili tary policeman and after a chase 
the accused was apprehended. 

The principles of law goveming the crime of murder are set forth in 
the Manual for Courts-!.Jartial, 1928, as follows a 

•11.trder 	is the unlawful killing of a humen being with malice 
aforethought.• 

•Malice does 	not necessarily mean hatred or personal ill-will 
toward the person killed, nor an actual intent to take his 
life, or even to take anyone's life. The use of the word 
1aforethougbt' does not mean that the malice I!DlSt exist for 
any particular time before commission of the act, or that the 
'intention to kill m.lSt have previously existed. It is suffi 
cient that it exist at the time the act is ca:imitted. 

•ital.ice 	aforethought may exist when the act is unpremeditated. 
It may mean any one or more of ~he following states of mind 
preceding or coexisting with the act or omission by which 
death is caused: •••knowledge that the act which causes.death 
will probably cause the dee.th of, or grievous bodily harm to, 
any person, whether such person is the person actually killed 
or not, although such knowledge is accoqpanied by indif
ference whether death or grievous bodily hann is caused or 
not or by a wish that it may not be caused; ••• An intent 
to oppose fcrce to an officer or other person lawfully engaged 
in the duty of arresting, keeping in custody, or imprisoning 
any person, or the duty of keeping the.peace, or dispersing 
an unlawful assembly, provided the offender has notice that 
the person killed is such officer or other person so employed' 
(par. 148a). 

At the time of the shooting, Brockman and Tobeas were engaged in the 
performance of their duty as military policemen. It is inferable that their 

" . '. .. 1 ~. ~ 
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presence at the l?arroom was due to some disturbance caused by accused who, 
upon· observing Brockman end Tobeas end recognizing them as military police
men, direfully aggravated his a:pparent misconduct by the ensuillg acts of 
violence. With respect to the resultant death of Brockman, the specific 
intent involved in the crime of m.irder was not only indicated by tl:iis willful 
opposition by force to lawful authority but 'by accused's manifest ill-will 
toward personnel .re:presenting s11ch authority. There was likewise a 
knowledge on the part ot accused that his actB would· prob'ably cause the· death 
ot, or grievous bodily harm to,·his'intended victims. The circw::istances 
exclude any theory ot legal justification or excuse. .Although accused had 
been drink:ing, there is nothing to' indicate that he did not have tull command 
ot his faculties or was not mentally responsible tor his acts. The evidence 
is devoid of ~ymatter~. ot extenuation or mitigation• 

. With respect to Tobeas ~ accused was charged merely with assault with 
intent to do bodily.harm, an ottense tully :P;t"OVed but of a less serious 
nature than that;which the tacts and. circumstances would indicate. For this 
apparent.inccm.sistency on,tbe part of the pleader, the accused can have no 
justifiable cause tor complaint. · 

,··. 

5. ·The :person killed by accused ...aa described int~ Specification, 
Charge I, as 'Private J'ohn !· Brockrilan, One hundred end twelfth Ml.litary 
Police, Prisoner ot liar Detachment•. Witnesses to the shoot-ing described 
him as Private J'ohn ·Brocklnen, ll2th N.ilitery Police Prisoner ot War 
Detachment (B. 9,19,29); and the medical officer who ;performed the autopsy 
testified that the body bore identification tS8s of 1 J'ohn H· Broclanan•,·a. 
'member ot the :Military Police1t (R. 7). The variances are not material. 
'l'lie evidence sutticlently shows that a Private J'ohn Brockman ot the unit ' 
described in the specification was killed by accused, end the: entire record 
leaves no doubt but that one pers'on only was killed and that he was the 
person described in the specification. It has been held that error in' proof 
of the middle name or in the initials of a deceased ia not material (30 O.J'. 
94,95). lhder the cifcumetances of this case it is· clear that the variance 
could not operate to :prevent the successful pleadiilg of double jeopardy in 
a subsequent prosecution for homicide at the time end .,lace here alleged 
(NATO 861, Guy). - · . · · · · - . : . -· 

6. The charge sheet shows that accused ia 20 years ot age,, was i:lducted. 
into the J.rrrq 1. l'ebl"U8I')" 1942, and had no pr.ior serTice. · 

7. The ·ca~ was legally constituted. No errors injurioualy af'tectill8 
the subs11antial rights at accused were eomnitted duri.Dg the trial •. · A sentence 
to death or imprisonment tor.lite was :mandatory uixan the court-martial upon 
conviction of accused ot murder in violation ot Article ot War 92. In the 
opinion ot the Board ot ReTI,ew the record ot trial is legally sufticient to 
support the findings ·end the sentence•. 

'' . 
----;::::::a~i.1::.11!....!~4--~~~~· .J'udae -'d"fOcate. 

~~~~~~z.~~r~~~~~·•.1\J.dge .Advocate • 

.?.J2~!f4.:~'a.~~~:__. J'udge .AdTOCate. 

,;,. 8 
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Brench Ott.ice ot The J'udge Advocate General 
with the 

. North African Theater ot Operations 

.APO 5.34 t u. s. J.:z:m¥. 
21 .August 19~. 

Board ot Review 

NATO :2880 

UNITED ST.A.TES ) PmINSULAR BASE SECTION 
) 

Te 

Pr1vate RAY WATSON ( 33 139 2,51), 

) 
) 
) 

Trial by G.c .M. 1 convened- at 
Naples. Italy, 30 May 1944. 
Death. · 

Company B, 366th Engineer ) 
Battalion (Separate). ) 

HOIDING by the BOARD OF BEVIEW 

Mackay, Irion and Eemick, J'udge Advocates. 

The record of trial in the case of the soldier named above has been 
e:ramined by the Board ot Review and held legally sutticient to support the 
sentence. 

NATO 2880 lst Ind. 

Branch Office of The J'udge Advocate General, NATOUSA, .Aro 534, u. s. J.rrrry, 

21 August 1944. 


TOs Commanding General, NATOUSA, Aro 534, U. S • .Arrr!y. 

l. In t~e case of Private Ray Watson (33 139 2.51), Company B, 386th 
Engineer Battalion (Separate), attention .is invited to the foregoing holding 
by the Board of Review that the record of trial is legally sufficient to 
support the sentenqe, which holding is hereby approved. Under the :provisions 
of .Article of War 50t, you now have authority to order execution of the 
sentence. · 2. \) L\ \)9S 

¢;.']t\lFlDFNTU\ J. 



..-
-· .. (~66) 

NATO 2880, 1st Ind. 

21 August 1944 (Continued). 


2. After publication of the general court-martial order in.the case, 
nine copies thereof should be forv1arded to this office with the foregoing 
holding and this indorsement. For convenience of reference and to facili 
tate attaching copies of the published order to the record in this case, 
please place the file number of the· record in parenthesis at the end of the 
published order, as follows: 

{NATO 2880). 

· HOBERT D. HOOVER 
Colonel, J.A.G.D. 

Assistant Judge Advocate General 

(Sentence ordered executed. GClK> 55, NATO, 21 Aug 1944) 
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BrUlch Office o!' T!:e Jt:.C:.~e .i.dvoc&te General 
Yvi th the 

I;orth ..':..fricc:.n Tr.ectcr of Operations 

J:PO 5341 U. S. :-rqf, 
26 .August 1944. 

l!.L..:'0 2381 

U N I T ::S D S T 1. T ::S S ) I'EI::TI:SUL:».r~ 13.l...sE SEC'l'IOH 
) 

v. 

Private GUS Sil:GLEI'ON 

) 
) 
) 

Trial by G.C.I.:., convened at 
Haples, Italy, 6 'June 1941;.. 
Dichonoratle dicchcrbe and 

(.34 lJb 4!~6). 564th Port ) cor.fi1~e:r.-.ent for life. 
Cor::.pany, 
Corps. 

Tr~nsportation ) 
) 

U. s. Penitcntier:,r, Iewisburg, 
Penns ylve.ni~. 

REVIE:l by the BOA.t"1D OF REVIE'17 

:.:ackay, Irion mi.c Remick, Jud~e .Advocates. 

1. The record of trial in the cc:.se of the soldier nw.ed above has 
been e:xcr'.ined by the Board of Revievr. 

2. .hccused was tried upon the follovdng CharGe and Specification: 

C}U.RGE: Violation of'the 92d Article of Wer. 

Specification: In that Private Gue Singleton, 564th Port· 

Coopany, Transportation Corps, did, at Naples, Italy, 

on or about 28 r.:.arch 19441 forcibly end feloniously, 

90ainst her will, have carnal knowledge of Barese 

NWlzia. 


He plea<led not guilty to and was foWld guilty of the Charge end Specification. 
Evidence of t\-10 previous convic'tions by sm;:r;:ary courts-oartial, one for 
leaviilb his .b&tte.lion erea without a pass and one for wrongfu~ly entering a 
house of prostitution, both in violnticn of J.rticle,of Wur 96 1 was introduced. 
He was sentenced to ba b.GnGed by the neck until deed, all mev~ers of the 
court i1resent concurrin-.:;;. The revie·.:ing &Uthori ty ap:;iroved the sentence and 
forwarded the record of trial pursuant to Articl~ of War 48. The confim.ing 
authority, the Coi:::oanding General• North J.:fricen T'neater of Operations, 
COnfiroed the s·entence but COmt:JUted it to dishonorable discheree 1 forf.ei ture 
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(isa> 
of all pay and allowanc~s due ·or to become due and conf:lne:c:.ent et hard labor 
for the term of the natural' life of accused, designated the •united States• 
Pehitentiary, Lewisburg, Pennsylvenia, as the place of confinement and ·· 
forwarded the record of trial for action under .Article of War 50i. 

3. The evidence shows that on 28 March 191:1+ Barese Nunzia, a :married 

women, was lirtng with Joseph ?¥16.ntone (I.:antonc Giti.seppe) at 21 Via Carmine, 


·Naples, 	Italy~ They were not married but had lived together~for about eight 
or nine months. (R, 6,12,14.16) •bout 1830 hours, while they were eating, 
accused knocked on the door.of their living quarters, which were located on 
the first floor of .a building and were reached by a flight of stairs CR- 7, 
10,14). Accused asked for 'a woman• or 'signorina• end Mentone rep.lied 1 No 1 • 

ll:antone testified that accused struck the door •a hard bang•· and said •there 
is a woman here•. Mentone ~ened the door end accused entered. Accused then 
struck Mantone, knocking him to the floor end stunning him, and grabbed. 
Barese, who c.alled for help. end yelled. She told Mentone to ¢al·l the police 
and he went out on a balcony and celled for the 11!Ps 1 

• (R. 7,12,14) 

Berese, who identified accused saying 'It must be that one. Maybe, but 
I do not know too well•, testified that acC'Used, whom she had never seen 
before, grabbef hold or her by the throat and knocked her to th~ floor, that . 


.he choked her, struck her on her race and' breasts because she was yelling, 
got on top of her end penetrated her •privates• with his penis. She testified 

that accused tore her underclothes, that she pushed him when he was hitting 
her· and that she shouted·•No, no, no•, that she did not consent to accused's 
getting on top of her, and that.after accused 1 bad-hendled1 her she feinted 
and 1he did whatever he wanted'. She testified she remained une.onscious 
•a little while•• but recalled his putting his penis into her eia· testified 
that she did not consent thereto. She also teatiffed she was Si'raid of 
accused and when asked if she kicked accused she replied that. she •was afraid 
or his beating• and did not scratch or bite him and that the only thing she· 
did to keep him off was to yell •. she fur~her testified she was afraid to hit 
accused as •he was killing me and my husband• and that she was so afraid of 
hinl. she did not-notice whether or not he had a knife or Other weapon with him. 
Barese Slso testified that she resisted, celling her husband, when·eccu.sed 
got on top of he~. and that she f~nted because accused choked her, and from 
fright. She testified that accused spoke certain words wh.1,ch she did not 
understand and that accused was on her a •very long• time before the police 
caIOO. She .further testified that her underclothes 1 broke 1 because he had 
flung her to the ground• -Witness also testified she had never taken money 

·from Americflll soldiers. (R. 14;.i.7) 
" . 

. '. Ma.ntone test'ified that when the military police entered, abQut ten 
minutes atter.he called for them, accused was 'in.a little corridor.towards 
the rear•· and ·wa~ on top of J3e.reae, between her clegs, · 'exactly in ~he position 
that we· call natural•, that her dress was raised' and accused's trousers were • 
lowered. He testified that tne'police 1 dragged1 

. accused off of Barese and 
that his penis was ,then exposed•. Witness testified 1 the. panties were· torn• 
and that though it was dark in the room the police bad flashlights which they 
used. \ (R. 7-10) Witness testified he had never seen Barese with American 
soldiers or take money from.them and ·testified that as far as he knew she was 
not a prostitute (R. 10,ll).• _ Witness also testified that when accused first 
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entered the house ecclli1ed crLbbed hold of wi tnecs and der~.2llded r::oneJ"• mH2. 

that witness sciC1 he did not h2ve nich -:::oncy &s he ;;as a r ..cnual worl:er (?..
• 

11). Hitness tcstifiecl ..th2t he sc..71 accused t;;r<i:.b Bcrese by the should.e..·s end 

pu.sh her tov:ards "this little corriC.or", saw her l~·in.s on the floor 1Ji th . 

accused on to:p of her Uld testified "she wanted to shout but he hel1 his hand 

on her mouth"• ih tness testified he did not see Barese get to the floor but 

he knew accused threw her dov:n because he heard he!' yell,· "Hurry up 1 because 

he is knocking rc.e on the ground, he is killing me". Witness "would run in 

again" because.of B&rese's yells and he also testified he saw accused had 

his hand on her throat. 'i7itness testified he saw Barese 'wanted to push him 

(accused) but she could not". 'He also testified accused 1 had drunk much". 

(R. 11,12) ~itness also testified th&t so~e prostitutes occupied an adjoin

ing builc5.inc wr..ich had a separate entrance (R. 10). 


Two rJi.litary policemen, members of the 1179th I:i1itary Police COL'!IJany, 
were on 1 jeep 1 patrol. One of them testified: 

"we we~e riding our patrol when we came towards this house· 
v:here a lot of civilie.n people wer.e standing in front. We 
stopped and they said that there was a colore~ soldier up
stairs in the house, so ~~ stopped the vehicle and went 
upstairs' (R. 22); 

that they there saw accused in a doorway at the top of the stairs 

•on top of a white woI:JEm lying on the floor in a little 
closet in the hallway, half in and half out. He was holding 
his left band over her oouth and had his ri{jit hand against 
the floor bracing himself, and he was having intercourse 
with the woman n (R. 22) 

and that 

1 We put the light. on him and told him to.get off the woman. 
He said, 'Take the light out of my eyes, you motherfucker.• 
'/,'e grabbed hLll by .the feet and dragged hio off. We told him 
to get dressed. ~s he got dress~d, he continued calline; us 
motherfucker, and s-aid he was going to fuck all these wl:µ. te 
women around here• (R. 22). 

This witness testified that when they pulled. accused off of the woman 1 his 
pants 1were.down end ell opened up in front. His condition was half drunk, 
halfrintoxicated. His penis was wet and moist• and that he could walk and 
talk all richt and was not too drunk to know what he was doing. Witness 
testified that when they entered, Ba:cese was 'trying to screer:l or m:>anw, 
that he saw accused on top of her, thet he got the i~pression she was 'sincerely 
unwilling' and thet sexual intercotU'se was actuall~· in progress. (R. 23,24) 

The other military policeman testifisd that he flashed a light on accused 
and saw he had his hand over Barese' s mouth,· that she was 'strusgling to free 
herself and she could not• (R. 20,21) and that accused 'had his left hand on 
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her nouth and his other hand was holding her head dovm. She we.s squinri.ng 
around trying to get free. She was crying when she got up.• (R. 18) 
Witness also testified Barese • seened to be seriously unwilling• for accused 
to be on top of her (R. 21). Witness testified that he saw accused's over
coat on the floor underneath Barese, and that it had been 1 just throvm down, 
it had not been le.id out' (R. 20). Witness also testified that accused had 
been drinking and that his penis was out, •ooist and erect•. vitness further 
testified that accused was 'pretty dru.."'lk" but able to carry on a conversation 
and that witness thought_ accused lmeu what he vms doing (R. 19). T'.ais r.:ilitery 
policer.i.an testified that when accused was getting in the 'jeep• to go to the 
r:ti.litary police station he told the military policemen 1 he was going to fuck, 
all these white f;ollin 1 ( R. 18). 

Private Willie.n Hooks, 562d Port Battalion, a witness for· the defense, 

testified that prior to 28 I\"'i.arch 1941;., in company with a boy who had asked 

hi:r:i "soldier, two si[7lorine? 1 he went to ' . . . 


•Via 	21 C&rr.:ine end he takes rie upstairs on the first floor 
and takes ne into this room. I 11alks into this room and 
this lady was sitting there in her ho~e Gnd I aske~ her to 
wash these clothes I had. with me·. She asked me, 'Signorina?' 
I stid, 'No, no signorina. 1 We had some cognac· and I bought. 
two glasses of CoGnac fron her and paid her 20¢,: an(!. I drank 
those two glasses. And just before I finished the second 
two t!Ps carr,e in• The T.!Ps asked me, 'Soldi.er do you know this 
house?'' (R. 26). 

Witness testified he did not knou who the woman was; but knew she was the· 

sezoo woIOO.Il wh~ had testified (Barese Xlunzia) (R. 26,27). 


It was stipulated that 

'if Captain J,!aurice ·L. Zee, Medic el Corps, 52nd Station Hospital, 
.I.PO 376,.U.s. Array, were present. he would testify as follows: 

•At about 1930 	hours, 28 11arch 1941;., the above woman was 
brought to this hospital by the military police for examilia
ti6n. a civilian woman named Barese l'funzia. Vae;~nal inspec
tion showed no evidence of external injury of vulva or vagina. 
Vaginal speculwn was inserted without.difficulty. No ~vidence 
of injury was noted.of,vaginal wall or cervix. This woman is 
a multi-para. There were no evidences of external cuts or 
bruises on the woman• (R. 27). 

and that.''m.ilti-I>ara' means ~a woman who has had more than one child'~ 

ACcused elected to remain silent. 

4. It thus a:pp~ars that at the :place· and time alleged accused had 

unlawful carnal knowledge of Barese Nunzia. ·the woman naned in the Specifics
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tion, by force and without her consent.· t.fter she w<:.S forcec to .the floor 
accused had se:xl.lal intercourse with her. placin.s a hand over her nouth. 
chol:ing her· and striking her on her face and breasts when she yelled· ·and 
sought help•. Accused terrorized his victim end by force overcar.~ all resis-~ 
tence. Accused, when pulled off his victim by tv:o military policemen who had 
witnessed the forcible intercourse en~ the victim's struge;les to esca?e, 
e~loyed obscene epithets towards the police and stated •he was going to 
fuck all these white wonen•. ilhen accused was pulled off BB.rese it was 
observed his penis was exposed, erect and noist. The court was warranted in 
finding accused i;uilty of rape in violation of i'-rticle of ·~·lc..r 92. i..11 ele1:ients 
.of the offense are am.ply establishe'd by cor;1petent evic:ence (1.:c:.:, 1923, par. 
148b; Winthrop's, reprint, pp. 677,678)., 

The circUI:JStances f\llly justify the inference that if Berese failed 
or. ceased to resist accused as nuch as she •:as able, which is by no neuis 
established, that absence or cessation of resistence was attributable to her 
fear of great bodily harm and in no way would negative the intercourse 
constituting rape (Bull. JAG, Decerr.ber 1942, sec. 100 (9)). It is likewise 
innnaterielthat Barese was living in adulterous cohabitation with 1.~tone. 
While evidence of want of chastity on the pert of the victim and sir..ilar 
considerations msy well have, in certein cases, some probative value on the 
issue of consent, once the lack of con.sent is established such factors ere 
i:r.Jr.1.aterial (52.c.J. par. 109). 

5. The charge sheet shoi7s that accused is 28 yeers of age. He was 
inducted into th~ Army 2 December 1941 c:nd had no prior service. 

6. The court was legally constituted. lk> errors injuriously affecting 
the substantial rights of accused were car.mi tted during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to.support the findings and the sentence. A sentence to del\~ 
or imprisonment for life is mandatory upon a court-I:'.lE.rtial upon conviction of 
rape under Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42 for the ·offense of rape, recognized es an offense of a 
civil nature and so :punishable b~· penitentiary confinement for nore than 
one year by Section 2501, Title 22, Code of the District of Columbia. 

Judge Advocate. 


Judge .Advocate. 
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B:rench Office of The Judge ~evocate General 

with the 


Horth Lfrican Theater of Operations 


APO 534~ U. S. J.rrey, 
2.6 August 1944· 

Board of Review 

};JJ'O 2881 

UNIT
0 

ED STATES 	 ) PENDJSULi.R BASE SF.cTIOH 

) 


v. 	 ) Triel by G. C .r.:. , convened at 
) Naples, Italy, 6 June ;i.944. 


Private GUS SI}:GLEI'ON ) Dishonorable discharee end 

(34 1.36 446), 564th Port ) confinement for life. 

Cor.ipany, Trensportation ) U. s. Penitentiary, Lew~sburg, 


Corps. ) Pennsylvania. I 

I 

HOLDnn ~y the BO.ARD' CF REVIEW 

Nackey, Irion end Remick, Judge Advocates. 

The record of trial in the ce.S'e of the soldier named above has been 

examined by the Board of Review and held legally sufficient to support the 

sentence. · 


_Judge .Advocate. 

Judge Advocate. 

NATO· 2881 let Ind. , 
Branch Office of The Judge Advocate General, N.ATOUSA, APO 534, u. s. Ai-my, 

26 ~st 1944. _ 


- .. 

'l'Oi .Commending, General, NATOUSA, ./J'O 534, U. S. Army~ "·~:. ~' ._. 


.:- •<· \.·r ·., :) I 

l. In the. case -ot Private Gus Singleton 04 ·136 44,6)~ -56,4th fort 
Collipany, ~anspcirtation · Corps, attentio~ is invited to the, f'oregoiD8 holding 
by the Boe.z:d ot Review .that the record of trial is legal.ly sUi'ticient, to . 

- sup:port the sentence, which holding is 'hereby e:pproved. · Under_ the l'l'Ovi:Jions 

COf\]f:I"~~- ~:~ ,.,.,_.2.65854-,... 
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NATO 2881, 1st Ind. 

26 .August 1944 (Continued). 


of .Ar~icle of War 50l, you now have author:!ty to order execution of the 

sentence. 


2, .After publication of the generel court-martial ·order in the case, 

nine copies thereof should be forwarded to this office with the foregoiilg 


.holding and this indorsement. For convenience of reference end to facili 
tate' attaching copies of the published order to the record in this c~.se, · 
please place the file number of the record in parenthesis at the end of the 
publ~shed order, as follows: 

(NATO 2881). 

HUBERT D. HOOVER 

Colone1, 1 .A.•G.D. 


Assistant Judge Advocate General 


-, .. 

(Sentence as commted ordered executed. · GCia:> SS, NATO, 26 .lug 19.44) 
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· :Branch Office of The Judge Advocate General 

with the 
North .A!rica.n Theater of Operations 

Aro 534, u. s. Army, 
26 July 1944. 

:Board of Review 

NA.TO 2837 

U ll I T :m D S T A T E S ) FIRST ARI-1.0RED DIVISION 
) 

v. 	 ) Trial by G.C.M. convened at 
) APO 251, u. s. Army, 17 June 

Private CIIA:RI·ES lil. DURHAM ) 1944. 
(15 047 362), Company C, ) Dishonorable discharge and 
Sixth Armored Infantry. ) confinement for 20 years.

) U. S. Penitentiary, Lewisburg,
) Pennsylvania. 

llVIE\f by the BOARD OF BEVIEW 

l-iackay, Irion and Re~ck, Judge Advocates. 

l. The record of trial in the case of the soldier named above has been 
examined by the :Board of Review. 

2. A.ccu.sed was tried upon the following Charges and Specifications: 

CHARGE I: Violation of 	the 58th Article of War. 

Specification: In that Private Charles E. Durham, Company non, 
SiXth Armored Infantry, did, at bivouac near ~liano, Italy, 
on or about 19 Ja:nuary 1944, desert the service of the United 
States and did remain absent in desertion until he was appre
hended at Caivano, Italy on or about 10 March 1944. 

CRAliGE II: Violation of the 93d Article of War. 

Specification l: In that Private Charles E. Durham, Compa.ey non, 
·Sixth Armored Infantry, did, near Caivano, Italy, on or about 
l March 1944, by force and Tiolence and by pu.tting him. in fear, 
feloniously take~- .steal and carry away from the person of Tech
nician Fifth Grade Wayne E. Farrar, a wrist watch, the propert;r 
of Technician !'ifth Grade Wayne E. Farrar of some value. 
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Specification 2: In that Private Charles E. nu-ham, Compa.J:cy" •c•, 
Sixth Armored Infantry, did, near Caivano, Italy, on or about 
l March 1944, by force and violence and by putting him in !ear, 
feloniously take, steal and carry away frolll the presence of 
Technician J'ifth Grade Wayne B. J'arrar, a truck load of flour 
the property of the United States of some Talue. 

Re pleaded not guilty to and was found g11ilty of the Charges and Specifications. 
»Yidence of two previous convictions, one by sumnary court-martial for being 
in an off-limits house of prostitution and disorderly in a military police 
station in violation of Article of War 96 and the other by special court
martial for wrongfully applyiDg to his own use a vehicle, property of the 
United States, furnished and intended for the military se~vice, in violation 
of Articles of War 61 and 94, was introduced•. He 'Was sentenced to dishonorable 
discharge, forfeiture of all pa:y and allowances due or to become due and 
confinement at hard labor for 20 years, three-fourths of the members of the 
court present concurring. The reviewiDg authority approved the sentence, 
designated the U. S. Penitentiary, Lewisburg, Pennsylvania, as the place of 
confinement and forwarded the record of trial for action under Article of War 
50!· . 

3. The evidence with respect to Charge I and its Specification shows 
that on 19 January 1944, when acC\lsed1s organization was bivouacked in the area 
of Qu.aliano, Italy, acC\lsed absented himself without proper leave from the 
organization and did not return thereto prior to the date of trial (R. 5i Ex. 
A). It was stipulated accused was apprehended 10 March 1944 at Caivano, Italy. 

The evidence with respect to Charge II and its Specifications consiated 

of the deposition of Technician Fifth Grade W'BJ"D.8 E. Farrar, 36oSth Quarter

master !rucld.ng Co~, which was admitted in evidence, the defense atating 

it had no objection. (R. 6i lllx. B) ln pertinent J;a.rt the deposition reads aa 

follows& 


1 I left the J's.plea docks 2000 hours. Headed for Depot 575. 
on March l, 1944. As I left l,l\I route to go to the Depot 
there was two men dressed as American soldiers and spoke 
fluent English. ~ey were walking down the road one on each 
side. One of these men vas the accused, Durham. I slowed 

· down to the rate of about S miles per hour to turn the corner. 
·While at the a.low rate of speed, the two men I took as 
soldiers jumped on the running board of 1ll:f truck, opened the 
doors of both sides. Thrusting firearms through the open 
doors, they ordered me to stop. I ·stop(p)ed as ordered. 
They said, •Oome on•. Two other men ca.me from around the 

· corner of a building. One of these men was dressed as an . 
.American soldier and spoke Italian. ~e other was.dressed 
as an Italian civilian. These two climbed on the back of rq 
truck. The other two climbed in the front seat with me. 
One drove while the other held a gun in 1lT¥ side. Thq turned 
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around and came back down 'R' route. Near Caivano they 
turned left before.reaching the town. They went down a side 
road about 2 miles. ~s was 2200 hours. There was· a small 
farm house off the road on the left side of the road, about 
200 78-l'ds. We stopped there. The two from the back of the 
truck got.off the truck and went in the house, leaving the 
other two in the truck vith me. They returned after approxi
mately 15 minutes. The accused, Durham, held a. gun on me, 
ordered me out of my truck and into the house while the other 
three took the truck load of. flour and unloaded it. They said 
they would return in an hour or two. However they did not 
return until 0230 hours. 

•Tb.ey 	ordered me out o~ the house into the tru.ck. Th.en we left 
the house and ca.me back out to the ma.in highway (•R• route), 
turned left. Between Caivano and Cardito they got out of the 
truck. Durham took my watch while departing. One went on one 
side of the road a.nd one on the other side. 

1R1•I 	ca.me back down route looking for M.P.•s. At a.bout 04oo 
hours .3 M.P. 1s and an Italian interpreter came to the dispatch 
office, picked me up and I directed them back to the farmhouse. 
They- searched the house. They found 7 bags of flour. They 
questioned the farmer. However they did. not find out any thing 
from him• (ix. ~). 

The defense read into the record the following "statements from the 
psychiatric report•, 

•Psychiatric 	exa.mination reveals patient to be evasive, sullen, 
seems somewhat indifferent with impaired judgment, and shows no 
remorse over conduct. Xent Test indicated his mental age was 
10 years. 

1 J'ind1ngs: 

•4 e. If he could distinguish right from wrong concerning the 
particular acts charged, did such mental defect, disease or 
derangement prevent him from adhering to the right? 

II.A,, 	 No, although his ability to adhere to the right is not as 
strongly developed as is that of a normal individual• (R. 6). 

The accu.sed elected to remain silent. 

4. It thus appears that at the place and time alleged in the Specifica
tion, Charge I, accu.sed absented himself without proper leave from his 
organization and remained so absent until he was apprehended on the date 
alleged, over aeven weeks later. Intent to remain permanently absent was 
inferable from the prolonged abs'ence as well as from the circu.:natance of 
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apprehension. A further consideration warranting such an inference.was the 
fact that accused so threw off all semblance ot military control t~t he 
coI:lmitted robbery- not only upon a fellow soldier but also of gov·ernliu;int 
property. Conviction of desertion in violation of Article of War 5s:vas 
proper (MCM, 192S. par. l30a). ' . · . ,·' 

It also appears with respect to Specification 1, Charge II,· th.iii at the 
place and time alleged accused _took and carried awq a watch. the property of 
Technician Fifth Grade Wayne :m. Farrar, the person named in the Specification. 
under cirCUDlstances compelling the conclusion that it va.s done with the. 
fraudulent ill.tent to deprive the own.er permanently ot his property.·. _The court 
was warranted in concluding the watch was of so~ value.· as alleged, from the 
very nature of the article. Accused and his companions had threatened 7arrar 
with firearlll8 and effected the robbery of a tru~k load of flour from his 
presence immediately before the taking of the watch. Under the circumstances 
the victim vas warranted in not objecting to or protesting the act •.. !he 
court was justified in concluding the taking was by force and violelice and by 
pu.tting in fear, as alleged (MOM, 1928, par. l~f). · · 

With respect to Specifieation.2, Charge II, the evidence shows that at 
the place and time alleged acC11Sed._acting in eonoert_with others. threatened 
!rechnician Fifth.Grade Wayne E. Farrar with firearnia and, holding a firearm 
against his side. drove his truck loaded.with flour to a small farmhouse some 
distance off a side road. There they detained him, accused :menacing Jarrar 
with a firearm while the other tbl-ee took. the tru.ck away and returned some hours 
later without the nour•. Accused, being a party to the Joint·Tenture, waa 
responsible for the acts of his confederates in the attaining of their common 
&ill which was ahown to bave been the thett of the truck load of noU.r. .!rhat 
the nour was propert7 of the Uni'ted States and of some value w&.a i>roperl.y · · 
inferable from the nature of the-commodity and the cirewastances of the case. 
It ia not neceiaary in order to constitute robbery that the property be taken 
.from the owner, it.being suf'.ficient if the taking is by force and violence 
or pu.tting in tear, and from the presence of the person alleged to have been 
robbed. .All elementa of the· offense charged appear in or are. properly inferred 
from the evidence (MOM~ 1928, par. l49t). 

5. !he charge sheet showa that accused 1s 22 years of.age and that he 
enlisted in the .J.r~ 3 December 194o. · llo prior service 1a shown •.. · · 

. 6. The court wa·a legally conatituted. · llo errora injuriouali afteetin& 
the substantial righta of accuaedvere cownitted durin& the trial•. ~ Board 
ot lieTiew is of the opinion that the record of' trial ia legall7 auff'iaient to_ 
support the firuUnga and the eentence. Confinement in a penitentkr7 1a · 
authorized b7 Article of \far 42 ·for the offense of robbery. recognized as an 
offenae of a' civil nature and ao pmdaba.bl• b;r penitent1ar7 confinement for 
110re tb&J:L one 79ar b;r Section 463. !itle lS, United Statea Code. 

""""-C::::::.l.~.._IMlll~~L.1U011iifiil'l~·· Judge .ldvo~te ~·-" :: :". ~ .. t • 

,2.~;tz!!i2~Z,..~~~~··Ju.d&e JaTocate .- · 
·•;. 
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Branch Office of The Jud~e Advocate General 

with the 


North Mrics.n Theater of Operations 


1J'O 534 ,· u. s •. A:rrey. 
24 i.ugust 1944. 

Board of RevieW 

IJ.m.10 2892 

UNITED STJ..TES ) 
) 

v. ) Trie.l by G;c.r.:., convened at 

Private C.AR.r.'.INE iG. DELLA VECCHIA 
(32 805 210),- attached to 

) 
) 
) 

1;aples, Italy, 17 May 1944. 
Dishonorable discharge and 
confinement for 20 yeers. 

Headquarters Detachment, 29th ) U.S. l'enitentiary, Lewisburg,. 
Replacement Battalion; 2d ) Pennsylvania• 
.Repiacement Depot. ) 

REVIE\V by the BOARD OF m:vr.E;·t 

Lackay, Irion and Remick, Judge .Advocti.tes. 

l. Th~ record of trial in'the ce.se of the soldier nemed above ha~ been 
examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifications: 

CHAroE I: Violation Of the 93d Articl~ Of War. 

Specification l: In that Private Carmine G. Della Vecchia, 
Headquarters Detachment, 29th Replacement Battalion, 2nd 
Replacement Depot, did, at Naples,· Italy, on or about 30 
January 1944, with intent to commit a felony, viz, robbery, 
cornmit an asss.ult upon Mario Frontera, by willfully and . 
feloniously pointing a Gmall arms weapon toward the said 
?.£Tio Frontera. 

Specification 2: (1!otion for finding. of not guilty sustained.) 

Specification 3: In that Private Cen:Une G. Della·Vecchia, 
Headquarters Det~cbment, 29th Replaceme~t Battalion, 2nd 
Replacement Depot, did, at Ne.ples, Italy, on·orabout 30 
January 1944. with intent to co:r.Dlit a felony, viz, robbery, 
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cOl:l!llit e.n assault upon Silvestrini Salvatore, by willfully 
end feloniously pointing a· SI:lall ams wee.Pon towc.rd the 
said Silvestrini Salvatore. 

Specification 4: In that Private C£ir:iine G. Della Vecchia, 
Headquarters Detachment, 29th Replecem3nt Battalion, 2nd 
Replacement Depot, did, at Naples, Italy, on·or about 30 
January 1944, with intent to cOl:lll:lit a felony, viz, robbery,
corami. t en assault upon Elena Fava, by willfully and 

· feloniously pointing a sir.all arms weapon toward the Sf.id 
~1.ena Fava. · 

CHARGE II: Violation of the 6lst Article-of War. 

Specification: In that Private Carrr~ne G. Della Vecchia,· 
Headquarters Detachment, 29th Replacement Battalion, 2nd 
Replacement Depot, did, without proper leave, absent him.self' 
froo his station at Ba~oli, Italy, froo about 22 December 
1943 to about 30 Jenuary 1944. 

~DITIONAL CHARGES 

C~ Ii Violation of the 61st .Article of War. 

Specificetiona In that Private Carmine G. Della Vecchia, 
Headquarters Detachment, 29th Replecem:mt Battalion, did, 
without proper leave, absent himself' from his station at 
262nd Station Hospital, near Aversa, ·Italy, from about 16 
February 1944. to about 24 February 1944• 

CHARGE II1 Violation of' the 69th Article of War. 

Specificationa In that Private Carmine G. Della Vecchial 
Headquarters Detachment, 29th Replace~~nt Battalion, havins 
been duly placed in confinement in PeninsUler-Base Section 
Stockade ·on or about 30 J'enuary 1944, did, at 262d station 
Hospital, near ~versa, Italy, on or about 16 February 1944• 
escape froI:'l said confinement before he was set at liberty 
by proper a,!yhority. 

CHARGE III: Violation of the 93d Article of i7ar. 

Specifications In that Private Ce.rmine G. Della Vecchia, Head
- . 	quarters Detachment, 29th Replacement Battalion, did, in · 

conjunction· with Private Maurice E. J.ud, at Naples, Italy, 
on or about 23 February 1944, by force· and,violence and by 
putting them in 'tear, feloniously take, steal, and carry 
away about Eighty-one Hundred Italian lire (8100) from the 
person Of Mario Sorrentino, about Ten: Thousand Itali( a)n 
lire (10,000) from the person of Berti Cesare, about Forty
eigb.t Ilmdred Italian lire (4800) from the person of Blandina 
3cotto_ di Tella, about Sixty Thousand One Hundred and Fifty 
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Italian lire (60,150) from the person of Nazzaro Raffaele· 
end about Tuelve Thouser.d Italian lire (12,000) fron the ' 
person of -Pagnozzi Adolfo, the property of such persons, 
z:espectively, of an ac;;ree;ate value of about Nine Hundred 
and Fifty dollars and Fifty cents ($950.50). 

~ccused pleaded not ~uilty to the Charges and Specifications. On motion by 
the defense he was found not guilty of Specification 2, Char£e I. He was 
found guilty of the Charges and other Specifications except, as to the 
Specification of Additional Cherbe III, the words, 1 them in fear, feloniously 
tclce, steal and carry away about Eighty-one Hundred Italian lire (8100) from 
the person of !.~rio Sorrentino, about Ten T}:lousend Itali(a)n lire (10,000) 
from the person of Berti Cesare, about Forty-eight Hundred Italian li.re (4800) 
from the person of·Blandina Scotto di Tella, about Sixty Thousend One Hundred 
end Fifty Ite.lian lire (60,150) from the person of liazzaro Raffaele, and 
about Twelve Thousand Ite.lian lire (12,000) froo the person of Pacnozzi .bdolfo, 
the proi)erty of such persons, respectively, of an aggreeete value of about 
l;ine Hundred and Fifty, dollars and Fifty cents ($950.50). 1 ; substituting 
therefor the \70rds, 1him in fear, feloniously take, steal, and carry away 
about Eight Thousand Itcl.ian lire (8,000) fron the person of Berti Cesare, the 
propertr of such person, of a value of about eichty dollars· ($30.00)•, of the 
except~d words, not guilty, of the substituted wor~s, guilty• Evidence of 
three previous convictions by stlr.'r.'.ary courts-r..artial, tv;o for absence without 
leave in vio1ation of ..Article of War 61 and one for entering ·a restricted 
area in violation of Article of War 96, was introduced. He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowances d1,le or to becooe 
due, and confinement at hard labor for the tern of his ·natural life, three- · 
fourths Of the members Of the court present concurring. The reviewing 
authority approved the sentence, reduced the period of confinement to 20 years, 
designated the 'United States• Penitentiary, Lewisburg, Pennsylvania, es the 
place of confinement and forwa;ded the record of trial for action under 
Ji.rticle of We.r 50i. 

3. There is evidence with respect to Charge· I end Specifications 1, 3 
end 4 thereunder that about 27 January 1944 accused and another soldier ~~th 
whom h'e was living in an apartn:en t, not furnished by the Army, were approached 
by a civilian who suggested that they assist him in robbing soIBe •black . 
market• people (R. 9,12) •. It likewise appears that about 1400 hours 29 
January 1944 accused and tv;o other Americen soldiers acconpwied the civilian , · 
to an apartment in.Naples which they entered, accused armed with an automat~c 
weapon which had been furnished by the civilian; and som3 of the group wearing 
"ll> bElllds•. In the apartment there were about 20 civilians engaged in gambling. 
Accused,· speekiDG in very good Itc.J.ian, told the group in the· apartment 'I~ . 
You move, I will just shoot you•. (R. 9-11,lJ,14) .AnPng the group of civilians 
were Mario Frontera Silvestrini Salvatore and Elena Fava (R. 12-14).' . . .Accused, holding the bun, sat on a table and watched while one of his com
panions searched the civilians (R. 10,lJ). Gener.al Prisoner Joseph Doglione, 
Peninsular Base Section stockade, testified he· •patted the p_eople down to see 
if they 'had weapons• but that theyr took nothing -and •nad ·decided to leave the 
place with_out doing anything• when •t.he ?.~' s cEJne in' (R. 10). 

civil~ 'to see if11ario Frontera testified that Doglio~e searched the 
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they had. any noney or anythill6 on them". that the knerican soldiers "touched 
them near the suit, but they didn't put their hElllds in the pocket•. and that 
when the military police came in accused ren into another roor.i and threw away 
the gun (R. 13). ~sked if accused pointed the pistol at anyone. witness. 
replied that. "It was in general• (R. 14). Do$1.ione testified that accused, 
who had been holc:ing the weapon-et his side all ot the time, turned it over 
to wi tn·ess after 20 or 25 r.iinutes. and that accused did not raise it exce:i;lt 
when so turning it over (R. 11,12). 

The evidence with respect to Charce II end its SpecificE.tion shoy;s. that 
the morning reports of accused's organization, evidenc~d by an extract copy 
thereof, carried accused "Duty to ""wol1 as of 22 December 1943 end ".hwol" to 
confiner::ent as of JO January 1944 (R. 8; Ex. 1). 

The evidence with respect to J.dditional Charges I end II and their 
Specifications shows that on 16 February 1944 when accused was a prisoner, 
confined in the confinement ward of the 262d Station Hospitt.l (neer Aversa, 
Italy) anc a member of the Detachment of Patients, he absented himself there
from before he was set at liberty by proper a~thority and without proper 
leave. The confinement we.rd was unlJ,er guard maintained by the 11 P;B.S•. 
Stocka~e• and was barred throughout (R._16,17). Accused. had previously been 
transferred to the hospi tel from the Peninsuler Base Section stockade (R. 15, 
16). 

The evi Qence with respect to Additional· Charge III and its Specification 
shows that on 2.3 February accused and a cor.ipanion, who was erme4 with a gun. 
entered a private hone in Naples where Berti Cesare and a group of ten or 
twelve people were :present. l'.:r. Cesare testified one of the two, said 1Hands 
up. Teke ell your money end put it on the. table", that accused took about 
8,000 or 8,500 lire from witness; and that 'after they took all the r;:oney 
end they took jewelry and things. rings belonging to them and they stepped 
out.• .Accused was not armed. (R. 17,18) 

An ac;ent of the North .African Theater of Operations Criminel Investiga
tions Division testified that after he warned accused that he need not make a 
staten:ent, and if :tie did volunteer to do so whatever he sei d could be used 
•ror or acainst• him in the event of trial, accused-signed a statement on· 
Jl January 1944, which was received in evidence (R. 15) and reeds as follows 1 

•Both 	Pvt~ Jos. Di~lione and I were AWOL from Co. D, 29th 
:F!epl. since Dec. 20; 1944. We rented a room at 9 Via Baglivo. 
We cet Andrew. Sund, AJi'OL f'roln our· company, about 3 weeks later. 
He slept occasionally at our room. Ji.bout 5 days ago, the three 
of us met an It0.lian civilian named Luciano in Gallo' s cafe _ 
near the foot of Via Berna.. He asked where we lived. Two days 
later, in our room, he suggested we rob a gambling house. 
Sund and I gave him $65 to buy guns, the money to be returned 
later. Luciano.brought us an Italian Beretta and an English 
automatic containing live cartridges. We agreed to rob the 
gambling joint when Luciano said the time was right. Luciano 

.··came on Saturday, and suggested Sunday. around 4:00 P.1.1. Ch 
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Sunday, leaving the roon, :u.lciano carried both weapons. 
Enterir.g the eer:.blinc joint, I carried the Beretta end 
Sund the Enf;lish pistol~ About 20 people were gathered 
around a roulette table. DJ:gglione shouted in ItE:.l.ian, 
'Everybody lJUt their hc.nds in the air.' end Sund and I 
displayed the guns.- I;,i.cieno stayed end watched at the 
front door• Dll!f;lione frisked about 10 persons, and· then 
took ·r:ry gun. Before I begen searching, I.I.I'.• s entered 
the rooo· and caught Sund and D§S].ione in the room. I 
escaped terr.porarily by hiding on a balcony, but was 
caught a half hour later about a half block away from the 
place• (Ex. 2). · 

Another agent of the sane departoent testified that after acci.U:ied 

'was told the,t it was his rii;ht under the 24th .Article of 
War t~ make a steteuent if he desired, or not to if' he . 
wished,· and that if he did make a' staten:ent, anything he 
said would be used for him or against him as the case 
would be', 

accused signed a statement dated 29 February 1944 (R. 21). The state:r::.ent, 
"!hich was admitted in evidence (R. 22), reads as f'ollr-wa: 

'On or about 1800 hours, on 17 February 1944, r escaped from 
the PBS Stockade. I slept in a hayst'ack of a farm in: .Aversa 
that night. I was dressed in pajareas. I ealled·ove~ a soldier 
who:c I did not know and I asked him for some G.I.• clothes.· 
.After receiving the american G.I. clothes I ..went to Naples. 
-r then went to a civilians home-whom I knew. ·r obtained 
civilian clothes which I wore over my G.I. clothes. At my 
friends house I obtained a civilian identification card from 
one Pasquale Russo. This card bore my picture in civilia.n;.,· :· · 
clothes. On the 22 February 1944, ·r met en america21 soldier 
Maurice and I met him through a civilian known as Alberto.· 
Alberto told me he knew an american soldier who bad held up 
people. Alberto also told me tha't he (.A.lberto) knew of' a 
civilians home.where a game of poker was going on that cou-ld 
be robbed· easily. Alberto told me tba.t he would he_lp· rob- the 
place, so he arranged an introduction between Aud ·and I. On 
or about 1930 hours, on 23 February 1944, Alberto end another 
civilian whom I do not know brought Pvt. Aud and I to the 5th 
floor .of #7 .Anzio Porto Galleria. The two ciYilians )re.i ted 
downstairs while Aud (who was armed with a 45 automatic) end 
I went to the 5th floor of the above mentioned building and 
held up and robbed about 25 or 30 civilians. · Pvt. Aud held 
the civilians ·at bay with a 45 automatic while I ·spoke to the 
·civilians ·1n Italian ·and I told them to put their wallets on 
tbe table. I ·then tdok the· money out or the wallets and :put 
the money in a pillow case- which I caITied w.i. th, me. I then 
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took one (1) ring, and (2) watches fro::i t•·:o people end put 
then in the pillow case also. I then told the people to 
turn around and fe.ce the wall for five (5) minutes.· Aud and 
I then left and joined the two civiliElllS· do'\"lllstairs. We then 
walked three or four blocks went. into a building to the top 
floor and received $120.00 apiece. We were supposed to divide 
the money in the in:>rning I then slept there in the hallway. 
In the r.:orning I went back to the home where I was sta~~ng. 
I was then picked up by the M.P.' s• (Ex. 3). 

This ,witness testified that accused told him that •this incident• took 

place in Naples, Italy (R. 22) • 


.Accused elected to remain silent. 

4•. It thus appears from the evidence, including accused's statement 
dated 31 January 1944, that at the place and time alleged in Specifications 
1, 3 and 4 of Charge I accused in company with three confederates, pursuant 
to a prearranged plan to coonit robbery, entered an apartment in which there 
then were about 20 people, including the person:s n~ed in the three Specifi 
cations•. Accused menaced t,he group generally with an automatic. weapon saying, 
•If you !:Xlve, I 11'ill just shoot you• , while one of his confederates searched 
the occupants of the. epartioont~ It is indisputable that accused assaulted · 
each of the persons present; tba.t he did so with a concurrent intent to comwit 
the offense of robbery is conclusively shovm by the uncontradicted evidence 
and accused's statement. All elements of the offense are established (l11C!·.!, 
19'28, par. 1491). 

• _. 4 • • • 
It likewise appears from the evidence, including accused's statement 

dated 31 January 1944, tba.t at the place· and time alleged in the Specification 
of Charge. II accused absented hinself from his station wi thou.t proper leave 
and remained so absent until 30 ·January 1944. Though it does .not appear that 
the offense occurred at Bagnoli, ·Italy, this. omission was i:rmnaterial · (N.ATO 
1715, Kinlow). All elements of the offense are established by the evidence 
and accused was 'properly i'o'LUld guilty of violation of Article of War 61 (!.!C11, 
1928, .Per• 132)•. · 

With respect to .Additio~el Charge I and:II the evidence, including 
accused's state:rent of 29 -February 1944, shows tha't. et the place end time 
alleged accused absented himself from his station without proper leave end 
remained so absent, as alleged • .At the time a,ccused absented himSelf he was 
a prisoner of the Peninsular Base Section st9ckade, duly placed in e.ITeat, and. 
·confined in the confinement ward of a hOspi tal which was under guard maintained 
by that stockade, and barred thrOughout. Accused, by leaving, both absented 

·himself" without proper leave from his station in .violation of .Article of War 

61 end escaped.from confinement in violation of Artic~e'6f w~ 69 •. 'Both 

fin~Ilga were warranted by the evidence (MCM, 1928, pars. 132,139b)•. 


. . With: respect tq Additional· Charge III the evidence~ including accuaed' a 
. -statement o:f' 29 February 1944, shows that et thEi place and time alleged . 
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accused and an acco~plice armed with a gun, acting jointly and in further

ance of a common design, took from Berti Cesare, a person nru::ed in the 

Specification, 8,000 or 8,5,00 lire, property of Cesnre. That the lire was 


. of the velue found by the court was warranted and that accused had the 
fraudulent intent to deprive the owner perr.18Ilently of his property wes 
raenifest both fror:i the testimony of Cesare and fro::i accused's statenent. 
The larcenous tDking was cor.tnitted with a sho;-:ing of force and violence and 
it is inferable frOD the circUIT'~te.nces that it was accomplished by putting 
Cesare in fear. All elements of the offense of robbery, in violation of 
Article of \7ar 93, were e.-::ply shovm by the evidence (I.ICE, 1)28, par. 149f). · 

Accused wes charged with robbing Cesare of about 10,000 lire, but in 

confornity vrith the evidence the court by exceptions and substitutions 

properly founc accused guilty of robbing Cesare of about 8,000 lire. 


5. At. the close of the trial the defense ~oved 

'for a finding of not t;uilty on specifications h.·o, three 
and four of Charse I on the Cheree Sheet dated 20 February 
194.1. on the crounds that said specifications are a nulti 
plication of charges, as specified' in Specification one, end 
also on the grbunds th.st specification one is the only speci
ficati~ to which proof has been subr.iitted. to the court• 
(R. 22). 

The court grc.nted the m:ition with respect to Spec~fication 2 but denied it 

as to Specific£tions 3 end 4. In view of the sentenc·e as approved it is 

needless to consider whether th~s~ Specifications constituted an ill'.proper 

nultiplicity of charges. 


6. The charge sheet shor;s that accused is 34 years· of age, was inducted 
into the J.rmy 13 February 1943, ui.d had no prior service. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rishts of accused were comnitted during the trial. The 
Board of Renew is of the opinion that the record of trial is le[;ally suffi 
cient to support the findings end the sentence. Confinement in a pe?itentiery 
is authorized by J.J:-ticle of·War 42 for the offense of robbery, recognized as 
en offense of a civil nature and so.punisheble by penitentiary confinement 
for m::ire than pne yeer by ~ction 463, Title 18, United States Code. 
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Branch Office ot The 1udge .Advocate General 


with the 

North Arricen. Theater ot Operations 


.APO 534, u.,s. ~. 
20 September 1944. 

Board of Review 

NA'l'O 2893 

U N I T E D S 'l' A 'l' E S 	 ) FD'l'E!Nl'H .llR FORCE ' 
) 

v. 	 )' 'l'rial b7 G.C.M., convened at 
) .APO 520, u. s. ~.. 20 1une 

Private mJJAM C. XOPEl'~ 	 ) 1944. 
(33 353 838), 71Bth Bombardment ) Dishonorable discharge and 
Squadron (Heavy), 449th Bom. ) confinement for eight years.
bardment Group (Heavy). ) Eastern 'Branch, United State.a 

) Disciplin8.17' Barracks, 
,) Greenhaven, New York. 

------------~------
REVIEW by the BO.A:RD or 	REVn.ir 

Mackey, Irion end Remick, 1udge AdTOCates. 

l. 'l'he record ot trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. .Accused was tried upon the following Charge and Specifieationas 

CHARGE1 ViolatiClll of the 75th Article of War. 

Specification 11 In that Private William C. Kopetcbny, 718th 
Bombardment, Squadron (Heavy), 449th Bombardment Group (BeaTy), 
then Statf Serseent, 718th Banbardment Squadron (Heavy), 449th 
Bombardment Group (Heavy), did, at Grottaslie, Italy, m or 
about 2 March 1944, misbehave himself before the enem;r by 
retusiJl8 to participate in an aerial flight rith his comnend 
which had then been ordered airborne by Captain, William c. 
Nosker, Conmmdill8 Officer, 718th Bombardment Squadron (JleaTy), 
449th Bomberdment Group (Heavy) to •Jl8ege with and conduct a 
bombardment miseion egainat the enemy, which forces the •aid 
comnand was then opposing. 

Specification 21 In that Private William c. Kopetchny, 7l8th 

Bombardment Squadron (Heavy), 449th Bombardment Group 
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(Heavy), then Statt Sergeant, 718th Bombardment Squadron 
(Heavy), 449th Bombardment G.roup (Heavy), did, at Grottaglie, 
Italy, on or about 3 March 1944, misbehave l:iimelt before 
the enem;y by re:f'using to participate in en aerial flight 
with his comnend which had then been ordered airborne by 
Captain, W1111am c. Nosker, Commanding Officer, 718th 
Bombardment Squadron (Heavy), 449th Bombardment Group (Heavy) 
to engage with and caiduct a bombardment mission against 
the enem;y, which forces the said com:nand was then opposing. 

He ·pleaded not guilty to and was found guilty of the Charge and Specifications. 
Evidence ot one previous conviction by S\.1Illill8ry court-martial tor absence 
without .leave in violation of Jirticle of War 61~ was introduced. He was 
sentenced to dishonorable discharge, forfeiture of' all pay end allowances 
due or to become du~ and cantinement at bard labor tor eight years. The 
reviewing authority· approved the senteD.ce, designated the Eastern Branch, 
United States DiscipliDBry Barracks, G.reenhaven, New York, as the place of' 
confinement and forwarded the reccrd of trial tor action under Article of 
War 50f. 

3. The evidence shows that on the dates alleged in the Specifications, 
the 718th Bombardment Squadron (Heavy), 449th Bombardment Group (Heavy), ot 
which accused·wes a member, was located about 200 air miles behind the.front 
linee at Grotteglie, Italy (R. 5,8). On l :March' 1944: accused was as11~1 gned 

-	 and alerted as a member of' a crew scheduled to participate in a combd mis
sion age.inst the enemy over enemy territory the f'ollowing IOOrning (R. 5 ,6 ,8, 
9,11). .Accused was awakened by the chief' operations clerk an hour before 
briefing time, which was 0530 hOU!',, on the morning of 2 March 1944 but did 
not participate in the assigned mission. .At the last moment a replacement 
YaS secured end the crew to which accused had been assigned f'lew a combat 
mission against the enemy over enemy-occupied territory. (R. 5,8,9,11) 

The afternoon ot 2 lBrch 1944 accused informed :Major (then Captain) 
Yilliam c. Nosker, his squadron C01JIIl8llder, he 1 didn1 t •ant. to fly•, and. was 
crdered to report to the squadron surgeon (R. 5,6,8). .A.bout 1830.hours the 
sem& day, i.tter having consulted the squadrOn surgeon and also the chaplain, 
accused advised his squadron conmander he 'would fly' to which the squadron 
comnsnder replied• 'Private Kopetchny we will assign you on a flight since 
you have d~cided you. can f'ly'. .Accused was again alerted and assigned as a 
member of a crew scheduled to f'ly a combat mission against the enemy over 
eri.mzo' territory the f'ollowing day. (R. 6,8-11) When awakened by the chief 
operations clerk the following morning accused. 1definitely retuaed to fly' 
aeying he was 1af'raid1 , he 1 just couldn't go• snd that •tear kept him up•, he · 
had not rested all night, and the 1m:>re-he thought, the more he f'elt that he 
c;ouldn't fly' (R. 12) • .Accused did not participate in the flight, a replace
ment was secured, and the flight took of'f but later returned because of 
weather conditia:ns (R. 5,10). While the flight was airborne accused advised 
bis squadron commender he. 1 W'Ould not fly' but gave no reason (H •. 7). Accused 
was advised by his aquadroll comnander that he would be court-martialed end 
replied he would teke the consequences (R. 7). Out of about 20 previous 
miasicms flown by the squadron, accused had participated in about 13 (R. 7) • 
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The 
. 

squadron operation• otticer testified that cm t.he morning 
. 

ot: 
3 March 1944, after receiving a report trom the chiet operations clerk, he . 
went to accused's tent where he tound ·accused in bed. · 'fitnesis then testified: 

•I asked him it he would tJ.y. He e.nSwered, 'No.•~ I then 
.asked 	him it he realized the consequences Of not flying. , 
lie said that he did, end said he would just have· i·o. teke .. 
th~. · I repeated 'the statement egaiil, it he knew the 
c0nsequences of not tlying. He a.gain retUsed, and I lett · 
the tent.• (R. 10~ · 

Yiinees testified further that accused 1 SiJJ:i>l7 stated, 1 I can't tl;y' • end 

ottered no reason (R. ~-lo). 


The chief operations clerk 'testified ii ns his duty to wake the' crews 

and get them. ~ tor brieti11g and that he awaken~d ac:cused en hcil.f betore

brie.fillg time at 0530 hours on the ~ of 2 March 1944, end *1so alerted 

him that evtnihs tor a flight the following da;y (R. · 11). 


A ·member ot the flight evaluaticm boerd of the 449th Bombardment <h-ou,p 

testified accused waa brought_ before 'the board on 22 Msrch 1944 and asked • 

~ ~e ref'used to tl;y on ho canbat m1ssion.e (R. 13,14) end


' 	 . 
'Be ·wouldll.1 t give e:riy def'inite reason.· He just said h8 

· .retused to tly. We asked him to explain himselt. We told 
iu.m •• were there to help him, that 'he could present his 

. aide ot the story. We Wti.•:e tryillg to see 1t his way. Be 
gan n0 explanation. He just said he wouldn't tl;y ~re' 

. , (ll. ~,3).' 

\Jitnesa testified further that accused was asked 'what he thought would 
happen it be retu.eed to tlT' end that accused replied he thought he would be 
court-mertialea. end .entenced to trom three to tive years at hard labor end 
ginn a di~orable discharge (R. 1,3). · 

'l'he preaia8nt ot 'the flight evaluatibn board testified accused upon 
beixig aaked it he 11'0U1d.b~ willing to fly again replied he would not, end 
turthera 

•Be was asked what his reasons were. He was not very 
·.clear, mainly that he n.s worried, and further interroga

ticm. brought out what he "was worried about. He was 
. worried about his wife.. However, we didn1 t find eny 
specitio reason tar his retusal to fly' (B. 15). 

. . 
The squadron surgeon testified that accused did not report to sick call 

an 2 March 1944 bu.t sew witness after he was ordered to. Witness teStitied 
accused atateds ' 

•••~e got into tlying not because he wanted to particularly; · 
. 	 \ ' . 



~). 

wt because he deeired to avoid duty like K·.P. end along 
·those lines. .At tbat time, too, I found out he had diffi 
culty in preTI.ous squadrons' (R. 16), 

. and ~thera 

•.At that ti.me he also stated that he ns haTiDg, not that 
.he 	was having; but that he was WorryiDg about certain 
thinga happening at home, and other worries due to his 
religion, besides he was ha.Ting a teer ot flying, and was 
perturbed by the recent loss ot his crew. I found, also, 
that he had done very little high altitude flying, and 
that because he had certain religious ditferences in his 
temily, he was having a teer ot death because of the 
infractions ot these religious feelings and differences 
in this mixture ot maITiag:;c (R. 16,17). 

'l'his witness testified further that accused's worries nre sufficient to be 
the basis of anxiety neuroais e.nd that 

'Signs of anxiety neurosis er~ usually trembling, unuwsl 
· sweating of the i:ialms, trembling of the hands, dilation 
ot the pupils, ·atumbli?lg speech, a· genere.1 appearance ot 
tension' (R. 17), ' 

and further 1 

'In one instance on 'l!'ebruary 22, 1944, I have in .'1113' . 
Squadron :Medical records a history that he returned trom 
atlight early because of abdominal cramps. He stated 
that they started twenty ( 20) minutes after takeoff, 
and that he could control them tor a little while; but 
they got worse end they had to return after one hour of 
the flight. He also stated tbat he hadn' t eaten a f'ull 
mee.1 for two days because Of llO appetite. So he showed 
two ot these signs previously' (R. 17). 

Witness testified further that when he e.xa.mi.ned accused' on 2March1941+ 
, ' 

accused did not show eny signs or any sym;itolll$ normally associated witll 
&IlXiety neurosis (R. 18). Witness testi_f'ied further that accused saw him 
on 3 March 1944 but did not attend sick ce.11 and did not· consult him 
concerning any symptoms or signs of anxiety neurosis. J.sked what accuse~ 
consulted him about, witness replied• 

'He CE!Jl:ll9 up to me saying that he. was scheduled to tly; .. 
but he refused to eay111g he would rather undergo a 
court-martial than fly e.gain1 • (R. 18) 

Witness testitied further that accused revealed his crn had been lost an a 
day when he himself was grounded and as a result he ex,perienced a feeling ot 
guilt (R. 23 ,24). 
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. A psychiatrist, admitted by defense to be qualified, testified he 

examined accused on 12 March 1944 and that: 


•Well, 	Sergeant Kopetcbny talked about end stated that 
he had considerable fear in connection with his combat 
flying. He was afraid 'he might be killed or that he 
might be injured. 'J.'hose ere normal tea.rs ot indiTiduals, 
particularly in combat, they do have fears ot this 
kind. I tel t as a result ot my talk with him that 
those fears were not ·excessive. I felt that they were 
present; but not to an unusually severe degree. 
Fr.equently the men will joke about it to relieve the 
tension. You can tell from bis bearing, his manner, 
and his words that he has a certain aIIiOunt of anxiety. 
You can usually tell from bis manner whether he is 
perturbed. Like for instan.ce, a person may be composed. 
One person may talk in cl. more composed nenner then a 
person.that is perturbed about something. In this case 
there were evidences ot some anxiety; but not of the 
severe type. It is our policy, medically, that individuals 
are bound to have s~ anxiety, even when they are not 
actually flyi:cg. J.n:rlety duriDg combat missions is 
present in practic-ally everybody actually faced with 
danger. It increa,.:ses when they leave the gr-ound ·end 
decreases when they land. In this particular instance 
there was some anxiety preeent; but it was net to any 
very severe degree• (R. 29 ). 

Witness testified further: 

•In my opinion, he was fit to continue in canbat trom 
all medical, or from a medical point of view• (R. 30), 

and :further 

•Well, 	the main thing about Captain Conway's report, 
was he listed these things that you have mentioned 
as sources for possible severe anxiety state. The 
result of my examination, going into the case, I 
didn't see Ill.lCh anxiety or very severe aymptOIJl!5. 
Therefore, these thi:cgs that might have been disturbing 
him, I didn't discover. I don't think that the7 had 
very serious or severe effect'. (R. ,32). . 

!ccused elected to remain silent. 

, 4. · · It thus appears from the evidence that on the dates alleged in 

Specifications 1 and 2 the 718th Bombardment Squadron (Heavy), 449th Bom

. berdment Group (Heavy) of yhich accused was a lll3mber, was stationed at 
Grottaglie, Italy, about 200 air miles behind the front lines, where allied 
ground· forces were engaged with the anemy. On the date alleged in Speciti-. 
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cation l accused, after haviDg been· duly assigned end ordered by Major 
(then Captain) William C. Nosker, his squadron comne.nder, to participate in 
an aerial combat mission against the enemy, tailed to go on the tlight• 
.Accused's dereliction necessitated the securiDg of a replacement at the last 
mment. The scheduled mission was flown against the enemy end over enemy 
territory. .Accused's only explanation was that he •couldn''t fly.•. Atter 

.	consultillg the squadron surgeon, pursuant to an order of the squadron can
mnder, and also the chaplain, accused reported to his squadron collJD8llder 
that he •would fly•, end we.s assigned to participate in en aerial combat 
mission against the enemy the followiDg day. The folloriDg ioorning,. 3 March 
1944, as alleged in Specification 2, accused refused to go on the mission, 
saying he was •atraid•, which again necessitat~d the securing of a replacemant. 
The flight on which accused was assigned took off on the scheduled mission 
but later returned because of weather conditio~ •. 

There. is no silggestion in the evidence that accused was not· properly 
alerted and equiPPed for both missio:is. The squadron surgeon, atter examin
ing accused, testified he. did not o~ow any symptoms normally associated with 
en%iety neurosis. It.. psychiatrist, admitted by the defense to be qualified, 
testified accused was tit to continue in combat. That accused himself was 
acutely aware of the gravity of his conduct n.s clearly shoWll by his state
ments that he would •ju.st have to take• the consequences and he thought.he 
would be court-martialed and sentenced to trom three to five years confine
unt at hard labor end dishonorable discharge. The uncontroverted ev~.dence 
together with the admissiaia of accused forecloses ~ inference oth1~'.i." then 
that-accused's conduct was lll)tivated solely by normal f~ar• 

.Article ot Tar 15 proTides i:c ;i)ertinent pa.rt a 

•J.:J.y officer or soltlier who, before the.enemy, misbehaves 
· 	himselt•••shall sutfer death or such other punishment as 

a court-martial may direct.• 

lt is clear that accused's conduct, as shown by the uncontr9Terted 

ertdence, constituted misbehavior (NATO 1614, Langer). The,sole ·remaining 

question is whether, at the time of his. derelictions, accused was 'betore 

the e:q_emy' within the purview of Article of War 75. 


~ .. 

The Manuel tor Courts-Martial, 1928, Paragraph l41.a, in discussing 

jrticle of War 75, provides in pertinent parts 


•Whether a 	person is 'betore the enemy' is not a question 
of definite distance, but is one ot tactical relation. 
7ar example, where accused ns in the rear echslon of his 

. battery about 12 or 14 kilometers tram the front, the 
forward echelon ot the battery_being at the time engsged 
w1th the enem;y, he was guilty of misbehaTior before the 
en~ by leavi:ia his organization Yithout authorit;y 
althOUgh his echelon 1l'8S not UJJder fire. 1 

Article of War 42 of the Code of 1874, partial predecessor· of the 
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present .Article of War 75, jlrovided: 

1.ART. 42, J.ny officer or soldier who misbehaves himself 
.	before the enemy, runs any, or shemetully abendais any 
tort, post, or guard, which he is comnanded to defend, or 
speeka words. inducing others to do the like, or casts away 
his arms or emm.mition, or quits his post or colo~s to 
plunder' or pillage, shall suffer death, or such other 
pllnishment as a court-martial may direct.• 

Comllenting ·on the phrase 'before the enemy•, Winthrop seys: 

'It is not neceeeary, however, that the enemy should be 
.in eight. It he is confronting the aniiy or in its 
neighborhood, though separated from it by a considerable 
distance, and the service upon which the party is engaged, 
or which he is especially ordered or properly required by his 
mild.te.ry obligation to perform. be one directed against 
the enemy, or resorted to in Tiew of hie IOOVements, the 
lnisbehavior committed will be 'before the enemy' in the 
s~e ot the .Article.• 

And further a 

•Such acts by .!BI officer .2t soldier, as--retUsing or 
.tailing to advence 1rith the commend when ordered. forward 
to meet- the enemy; going to the rear or leaving the 
comnend when engaged wi tb the enemy, or expecting ·to be 
engaged, or when under fire; hiding or seeking shelter 
when prol>flrly required to be exposed to fire; feigning 
sickziese, or wounds, or makiDg him.self drunk, in order 
to evade taking pert in a present or impending engage

. ment 	or other active service against the enemy; refusing 
to do duty or to perform some particular service· when 
before the enemy• (Winthrop's, reprint, pp. 623,624). 

~e BOard ot Review (Washington) ha~ held: 

'Actual engagement with the enemy at the time of the . 
cOlmlission ot the offense is not an essential prerequisite 
to conviction under A. 'I. 75, so la:ig as there was a 
real 'contact with the enemy,' as the term is reasanably 
used'-(Dig. Op. 1.A.G, 1912-40,.sec. 433 (2), quoted with 
approval in NAl'O 1186, Holmea) • 

J.n4 in enother case a 

'lb.ether a person 'is before the enei:ey,' is not a question 
.ot definite distance; rather it is a question or·.tactical 
relation. It is not always a question of actual contact 
with the enemy, but exists also where the tactical · 
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influence is exerted-by reason ot the tact that the 
presence in a particular place may ~ reasonably supposed 
to e.f'fect the m:>'vements ot the enem;y in a tairly abort 
space ot time• (Dig. Op. 1NJ, 1912-40, sec. 433 (2)) • 

.A recent case somewhat enalogoua to the instant case in that it 

inTolves a failure to debark on a mission ccm.templating contact ~th the 

enem;r ie digested in the followillg words a 


•Accused was 	found guilty Of misbehaTing himself before the 
eneiey" in violation of .A.1'. 75. At the appointed time tor 
debarkation trom a transport with his organization which. 
was to lend on a beach where stiffening resistance was 
expected, accused pretended to have lost his helmet, end 
although another helmet was 'prollJ.PtlY obtained tor him he 
del_iberately avoided debarkation by eeparating himeelt . 
:tram his unit. Later, on the same day, he egein tailed 
to disembark with a mtJss detail which had temporarily 
remained on the transport. -The accused disembarked on .the 
day tollorlng but remained absent t'rom his ,orgmµ. zation 
until he surrendered at a •stragglers collection point,• 
appro:d.mately 13 days later. Heldt The record is 
legally sutticient to support the findings end sentence. 
The record shns that the misbehavior Of the accuaed · 
involved no mere sudden or temporary penic but rather' a 
deliberate end relatiTely protracted evasion ot a known· 
and imninent deDger which his duty as a soldier required 
him to face. CM 24.3.3l9 (1943)• (Bull. 1.A.G, March 1944, 
aec. ·.433 (2)). 

Likewise a specification alleging i.hat the accu.aed abandoned hia company 
when it was about to be engaged Yi th the en~ ha• been held eullicient to 
cherge a violation ot Article ot War 75 (Dig. Op. 1AG, 1912-40, sec. 43.3 _(l)). 

llnder the principles announced in the quoted authorities and applied 

in the above cases, the question ot whether at the time ot a dereliction · 

an accused ia betore the enemy 1f1thin the ·purview of Article ot War 75 

mlBt be determined trom a consideration of the ~:d.atiDS tactical situatiai. 

The distance ot accused from the ene?ey" is relatively unim;portent ao lcmg 

as contact with the ene~ exists or is imminent. 


It becomes pertinent therefore to analyze the tactical relation exiatiJlg 
at the place and time ot accused's derelictions in the instant cue. The 
heavy bombardment squadron ot which be was a: member was stationed at an 
advanced air base. Only 200 air miles. about 40 minutes tlyill& time. traa 
thi• base allied ground troops were locked in battle with the en~. Aa a 
coordinated operation, the mission was one which would have lrought accuaed
torward within a relatively abort period ot time. 'l'he distance, b;r this 
m&thod of attack, was therefore ot miilor aigni:ticance. On~ho n.eceuift.~. 
accused was dul7 alerted and ordered to participate in aerial ,combat miHiona 
against the ene~ over en~ territory end it ma7 be reasonably interred 
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that within 4.0 minutes after the take-o:f':f' on such missions accused .,ould 
bave been OTer·enelcy' 'territory and in actual combat. That accused so eTalu
ated the situation may be interred from the tact that he gave tear ae the 
only reasOll tor _his conduct. Considered in the light of aerial •arf'are · 
operaiiona in the present war a heayY bombardment squadron located nthin 
200 air miles, or about 40 minutes :t'lyiilg time. trom a trait is. tor all 
practical purposu, cm the :tront. For obvious reasoilB euch units are not 
located ilt the front linea. From such bases airplanes strike directly at 
the e~. Such bases are the springboards tor aerial assaults. Taking off 
tran such a base on e. combat mission against the enmey is the aerial counter
.part o:f' the action o:t ground troops leaving their positions tor immediate 

· attack. · It is ditticul t to conceiTe how accused's heaT;Y bombardment squadron 
could,- consistent with reason, have been located.. so that he would be any 
more 'before the en~•. 

It is therefore the opinion o:f' the Board that upon all the tacts alld 
circumstances accused yaa properly :f'ound guilty ot the alleged off'enseo under 
the 75th .lrticle ot War. The misbehavior ot accused in each instance lt'&& 

clearly established. It consisted ot 'a tear-induced purpoae to avoid a known 
and imminent de.nger incident to e.L active tactical movement against the enem;y. 
The principle seems sound that a member ot a bomber orew at en advanced 
airbase who has been "ordered to participate in a bombing mission then in 
inmediate prospect end purposed to coordinate 1li th ~ support ground forces 
then engaged.in combat with the enemy, ia 'before the enemy' ldthin the 
])UrView ot .Article o:f' 'far 75. · 

.5• Declarations made by accused before the Flight Evaluation Board 
were, withwt objection by detenae, related by two prosecution witnesses, 
members 01' the board. There was no affirmative showing that prior to 
mekhig these declarations accused 1188 informed ot his rights under .Article . 
.ot l'ar 24, or that they were voluntary. It error was comnitted in the adlnis
'sion. ot such testimaly it yas harmless 8lld could not have injuriously 
atteoted the substantial rights ot accused in Tiew ot the tact there is in 
th• reoord other substantial, competent, unequiTocal end uncontroTerted 
•1i.deACe clearly establishing the allege~ derelictions. 

·6. ~ charge sheet shows accuaed 1.s 2.3 years ot age. He •as inducted 
· into the JrmJr 12 September 1942 and. had no prior service. 

7 • The court was legally constituted. No errors injuriously affectizig 
the substantial rights o:t accused were comnitted during the trial•. 'l'he 
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Board of Review is of the opinion tbat the record al trial ia legall7 
sufficient to support the tindinga and the sentence. 

1udp !dwcate~ 

~.;i~~::2?~~1l:~::!:;~·, 1udge .Ad'TCCate .: 
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Branch Ottice ot The J'udp Advocate General 


with the 

North Urican Theat.:r ot Operationa 


Bo.ard Of Beview 

UN I '1' ED ST .ATES ) 
) 

Te ) '!'rial b1 G~C.M~. convened at 

Priute m:mr x. m.unis 
) 
) 

APO 251, u. s. Arrrq, 17 1une 
1944· 

· 

(34, o~ 092), Headquarters 
end BN.dquarters Company, 

) 
) 

Dishonorable discharge and 
contineJOOnt tor ,30 1981"8• · 

lat Battalion, 6th J.rm:>red 
IntlllltrT. . 

) 
) 
) 

!:astern Brtm.ch, United States 
Disciplin817 BerrackS, 
.Qreenhaven, New..York. 

BIVm by the BCWID Ol m:vur· 

Mackay, Irion end Remick, 1udge .Adv0cates. 

1. The record ot trial in the case of the soldier named above baa 
been enm1ne4 11,Y the Board of Beview. 

2. .Accuaed waa tried upO.n the tollowil:lg Charges and Specifications 1 

CHARGE I• Violation of the 6lst J.rticle ot War. 

st>ecitication 11 In that ~nry x. Williams, Private, Headquarters 
end Headquart&rs Comp8%l71 First Ee.ttalion, Sixth .Armored 
Infantry, did, without proper leave, absent himself from his 
organization at St Barbe du 'l'lelat, .Ugeria, North Africa 
tromabout September 24, 194.3 to about_November ,3, 194.3· 

· SpecitioatiCD 21 Iil that Henry x. 'filliems, Private, Beadquertera 
·. 	 and Bead.qmriera CoIJUlSllY, First Battalion, Sixth .Armored 

Intant1'7, 414, without proper· leave, absent himselt trom his " 
orsaniu.ticn :near Villa Volturno, Ital7 trom about Deoember 
16, 1943 to about 1enuery a. 1944· 

CEA8JI lla - Violation ot the 96th J.rticle of 'lar. 
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Specification 11 In that Henry ic. Williams, Private, Headquarters 
end Headquarters Com,pany, 1st Battalion, 6th Arm::>red Infantry, 
did, on about February 22, 1944 enter the city ot Naples, 
Italy, without an official pass, this in direct violation of 
Circular Number 43, Headquarters Fifth Arrrq, dated December 
?{, 1943· 

Specification 21 In that Henry X. Willimns, Private, Headquarters 
and Headquarters Company, lst Battalion, 6th .Armored Infantry, 
was at Naples, Italy, on or about February 22, 1944, drwlk in 
uniform in a public place, to wit: Naples, Italy. 

CHARiE III: Violation of the 58th .Article of War. 

Specification la In that Henry K. Williams, Pri\"ate, Headquarters 
and Headquarters Com,pm:i.y, let Battalion, 6th .Armored Infantry, 
did, near Begr:ioli, Italy on or about March 28, 1944, desert the 
sertice of the United States by absenting himself without proper 
leave from his place Of duty, with intent to avoid hazardous 
duty, to wit: Combat duty,. and did remain absent in desertion 
imtil he was returned to military control at Santa Maria, Italy 
on or about March 30, 1944• 

Specification 21 In that Henry K. Williams, Private, Headquarters 
and Headquarters Comp~, lst Battalion, 6th .Arnx>red Infantry, 
did, near .Anzio, Italy on ar about .April 31 1944, desert the 
service of the United states ey absenting himself wit};lout proper 
leave trom his organization near .Anzio, Italy, with intent to 
avoid hazardous duty, to wit: Combat duty, and did remain 'absent 
in desertion until he was apprehended at Capua, Italy on or about 
April 6, 1944· 

Ee plee.~d suilty to Charge I and Charge II and the Specifications thereimder, 
not euJ.lty to Charge III and the Specifications thereunder, and was found 
GUiltf ot the Charges and Specifications. Evidence of four previous conTI.o• 
ti~iJ.", three by summery courts-martial, two tor absence 11'1thout leave 1.n 
Tir.>liltien ot .Article ot War 61 and one tor being drunk in uniform in a. Plblio 
pl.~:e in TI.olation of Article of War 96, and one ey special court-martial tor 
n~~f':lce without leave in violation o:t Article of War 61, was introduced. Be 
wcs :cntenced to dishonorable discharge, forfeiture o:t all pay and allowances 
we 01~ to become due and confinement at herd labor for 30 years, three• 
fourths of the members ot the court present concurrillg. The reviewing 
authority approved the sentence, designated the Eastern Branch, United states 
Disciplinaey Barracks, Greenhave.n, New York, as the place of confinement and 
forwarded the record ot trial :tor action under Article of War 50i• 

3. The evidence with respect to Specification l, Charge I, shows that 
acoueed, a member of Headquarters end Headquarters COIJU)eny, let Battalion, 
6th J.:omcred Intantry, absented himself without pr0per leave from that 
organization on 24 September 1943, when it was located east of 'St Barbe•, 
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Algeria, and remained eo absent until 3 November 194.3 (R. 6,7; Ex. A). 

The evidence with respect to Specification 2, Charge I, shows that 
accused absented him.self without proper leave from his organization on 16 
December 1943 in Italy after it bad moved north of the Volturno River near 
Balona and remained so absent until 8 January 1944 (R. 6,8;. Ex. A). 

The evidence with respect to Specification l, Charge II, shows that 
on 22 Febrliary 1944 accused was on Via Arenaccia in Naples, Italy, and did 
not have a 'Naples• pass.or a pass from his organization (Exs. D,E). 

The evidence with respect to Specification 2, Charge II, shows that 
on 22 February 1944 accused was drunk while in uniform on Via Arenaccia, 
Naples, Italy. Two military policemen testified by deposition that they found 
accused sitting down, too drunk to st and and a number of people congregated 
about (Exs. D,E). 

The evidence with respect to Specification 1, Charge III, shows that 
on 28 March 1944 accused's regiment was on the Jinzio beachhead and was from 
time to time comnitted to combat. On that date accused was one of a group 
of prisoners that were placed on board an 1LST1 for transportation to the 
.Anzio beachhead. When Second Lieutenant J'e.Illes E. Bacon, 68th Field Artillery, 
the officer in charge, checked the group, accused was present. This 
offi~er testified that he was sure all of the prisoners knew they were 
going to the Anzio beachhead. After receiviDg a report from a guard that 
accused· was missing, witness made a search of the 'LST1 , which 11'8.S still 
at dock, b.l.t accused was not then on board and did not accompany witness 
to .Anzio (R. 8-10; Ex. A). Two wncommissioned officers, whose testimony 
was admitted by stipulation,' testified accused was on the •rsr• under guard 
but was missing when the boat left (Exs. B,C). It was stipulat'ed that accused 
was returned to military control at Santa lleria, Italy, on 30 March 1944 (R. 
11). 

The evidence with respect to Specification 2, Charge III, shOYS that 
on .3 April 1944, when accused was· with his organhation on the Jinzio beach
head, it was comnitted to combat (R. 8,11). Accused remained with his 
organization approximately two hours and then absented himself without proper 
leave.· Though searched for, for two end a half days, he was not found. (R. 
12; Ex. A) It was stipUla.ted that accused was ep:,prehended at Capua, Italy, 
on 6 .April 1944 (R. 11). 

Accused elected to remain silent. 

4. It thus appears tran the evidence and frcm accused's pleas ot guilt7 
that at the places and times alleged in the Specifications of Charge I, 
accused absented himself without prop!31' leave from his organization end 
remained absent as alleged. His conviction thereof in violation of J.rticle 
of War 61 was proper end would alone sustain the sentence. 

,· 
It also appears from the evidence end fran accused's ~lees of guilty 

that on the date alleged in the ~ecifications of Charge I:t accused entered 
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the city of Naples, Italy, without a pass, in violation of competent orders, 
as alleged, and was there found drunk in uniform in a public place, as 
alleged, both being offenses violative of .Article of War 96. 

It also appears fran the evidence that at the time alleged in each of 
the Specifications of Charge III, accused absented himself without proper 
leave from his organization. It was stipulated as to each that the absence 
terminated at the time and in the manner alleged. The evidence shows the 
absence alleged in "Specification 2 commenced at the place alleged. Though 
there is DO showing that the a9sence alleged in Specification l commeciced at 
the place alleged, this failure of proof was immaterial (NATO 440, Gilbert; 
NATO 1279, .Alex; NATO 1715, Kinlow). 

Both absences alleged in Charge III occUITed when accused's organization 
was on the AD.zio beachhead and committed to combat with the enemy, manifestly 
hazardous duty. The absence set forth in Specification l comnenced when 
accused was upon en 1LST1 , under gu.ro'd and in the company of other prisoners 
about to be taken to that beachhead... The officer in charge of the group 
testified he was sure that all of the prisoners knew where t~ey were going. 
The absence set forth in Specification 2 commenced on the bc:iachhead itself. 
The court was warranted in concluding, as it did, that at the time each absence 
comnenced, accused had the intention of avoiding hazardous duty in violation 
of Article of iTar .58, as alleged. 

5. A psychiatric report of en examination of accused, accompanyi.'l.J.G the 
record of trial, sets fo=th that 'the solaJ,er is not insane" end that ~bile he 
could distinguish right from wrong and could adhere to the right 1his abi.Lity 
to adhere to the right is ~ no mfl~d as strong as that of a normal individual•, 
and contains the following: 

•Soldier 	states that he left the Beach-head for no reason. 
States he was drinking at the time and drinks whenever he 
gets a chance. He states that he has had over a dozen 
civilian arrests fetr drinking, over six .Army arrest(s) prior 
to coming overseas, and over six court-martials since being 
overseas all for drinking. He says he never did eny civilian 
work and wandered around the country, drinking and getting 
money from his father. •••Neurological examination is negative. 
Psychiatric examination shows patient is obstinept, sullen, 
uncooperative mentally, evasive, end apparently indifferent to 
others opinion. He feels he cai:mot stop drinking and makes no 
effort to do so, however, he seems to have no fear of cot:lbat 
conditions. Soldier impresses examiner as being a case ot 
Constitutional Psychopat(h)ic State, Inadequate Personality 
with Chronic .Alcoholism.• 

6. The charge sheet states that accused is 25 years of age. Ha was 

inducted into the Army 17 June 1941, end had no prior serv~ce. 


7. The court was lee;ally constituted. No errors injuriously atfecting 
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the substantial rights at acclUled were canmi tted during the trial. The 
Board ot Renew is ot the opinion that the record ot trial is legal.17 
suttic1ent to support the findings and the aente:ace. 
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:Branch Office of 'l'he Judge Advocate General 

with the 


North African Theater of Operations 


APO 534, U. S. Jxmy, 
1 August 1944. 

:Board ot Review 

NATO 2896 

UNITED STATES 	 ) PENINSULAR :BASE SECTION' 

) 


v. 	 ) Trial by G.C.M., convened at 
Naples, Italy, 10 June 1944. 

Private EMORY A. HALE ~ Dishonorable discharge and 
(33 142 181), 305th ) confinement for seven yea.rs.
Quartermaster Railhead )) Eastern :Branch, United States 
Comp~. ) Disciplinary :Barracks, 

) Greenhaven, New York•. 

~------------

llV I.Ell by the :SOABD OF mN'IEW 

Ma.cka.y, Irion and Remick, Jud&e Advocates. 

l. !!!he record of trial 1A the case of the soldier named above has 
l»een examued by the :Soard ot E.eview. 

a. Accu.sed vaa tried upon the f olloving Charges and Speciticationu 

OlWlGlll Ia Violation of the 64th Article of War. 

Specification: In that Private hol'1' A. Hale, Three Hundred 
Jifth ~uartermaster .Railhead Compa.n;r, having received a 
lavtul ooJDID8.U4 from Jirst Lieutenant Harry E. Williama, 
!bree Hundr'ed J'ifth Q,uarterma.ater Railhead Comp~, his 
a~erior officer, to report immediately to the compaDT 
area,,, clid at llaplea, Italy', on or .about 22 April, 1944, 
"11.l!ull.y d11obty" the as.me~ 

CRAJiG"I II& Violation of the 65th Article of War. 

Specifieation l& In that Private Emo17 A. Hale, '!hree Hundred 
'J'ifth Q;ua.rterauter Railhead. C<>mp8D1', did, at lie.plea, Itaq, 
on or ~bout 22 ~ril, 1944, behave in a diarespeetful manner 
tovara. Corporal Morr.ell c. :Satea, !hree Hundred J'ifth · 
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Q,uarterma.ater Railhead Company, a nonconmissioned officer,' who we.a then 1n the execution of hie office, by calling him, 
11 a Son-of'~itch, Mother..J'ucker and a Damn Corporal,~ or 
words to that effect. 

Specification 2: In that Private Emory A. Ha.le, \rhree Hundred 
7ifth Q,uartermaster Railhead Company, did, at Nap~es, Italy, 
on or about 22 April, 1944, strike Corporal Morrell c. :Bates, 
'fhree Hundred Fifth Q,uartermaster Railhead Comp~, a non
commi11ioned officer, who was then 1n the execution of hie 
office, by striking him on the arms and chest wit:l;l his fists. 

Re pleaded not guilt1 to and was found guilty of. the Charges and Specifications. 
Evidence of' fiTe previous convictions, one by special court-martial for wrong
fully driving a vehicle· in violation of Article of War 96, one by aumma.17 
court-martial for 1peeding 1n excess of 20 milel per hour 1n violation of 
atanding orders in violation of Article of War 96, one by apecial court-martial 
fo~ ab1ence without leave in violation of Article of War 61 and for wrongfully 
appearing in .a ~ublic place in 1mpr0J2er uniform in violation of Article of War 
96, one by summary court-martial for absence without leave 1n violation of 
Article of War 61, and one by summary court-martial for being drunk and dis
orderly in violation of Article of War 96, was introduced. Re vaa sentenced 
to dishonorable discharge, forfeiture of' all p~ and allowances due or to 
become due, and confinement at bard labor for aeven years. The reviewing 
authority approved the sentence, designated the Ea.stern :Branch, Unitee States 
Disciplinary' :Barracks, Greenho.ven, New York, as the place of confinement and 
forvarded the record of trial for action under Article of War fiOi. 

3. The evidence ahows that rm 22 April 1944 accused was a member of the 
305th Q;uartermaster Railhead Comp~, stationed at Naples, Italy (R. 6-9). 
J'irst Lieutenant Harry ~. Williams, Commanding Officer of the 305th Q,uarter
maater Railhead Company, testified aa follows: 

•on or about the 22nd of April at about 1945 hours while 
inspecting the company area outside my dump, I ca.me upon 
Emory Ha.le Yho was outside the area. without authority and 
in improper uniform. He was dressed 1n fatigues. I 
ordered Private Ha.le twice to go immediately to the company 
area and he refused. I _vent into the company area. and got Corporal 
:Ba.tea, acting Sergeant .of the Guard, and told him to accompa.q 
me outside the company area and that Private Hale who wa.s out 
there had refused to obey my order. With Corporal Bates with 
me I ordered Private Re.le three timea to report 1mmediatel7 to 
the company area. lie refused. Re started to voice his opinions 
a.a to his rights, everyboey else' a rights and how the compaJ11' 
should be run. Corporal :Ba.tea asked Private Hale to go with him 
into the company area. Re refused. He (Corporal :Ba.tee) took his 
arm gently to lead him into the company area and he (accused) 
jerked av~. Re (accused) told him (Bates) to not mess with him. 
Corporal Bates took his (accused) arm again to lead him into the 
company area and he attempted. to Jerk a.vq from him. Corporal 
:Bates tightened his grip and Private Hale struck at him eeveral 
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times flaying him on the chest and stomach and arms with his 
fists and arms and he (accused) called him (Bates)· a mother 
fucker, son-of-&-bitch and no goddam good Corporal, mother 
fucking Corpora.l and anything that he (accused) could think: 
ot along those lines" (R. 8). 

Corporal Morrell C. Bates, 305th Q.uartermaster Railhead Company, testi
fied that he was corporal o! the guard. on 22 April 1944, that Lieutenant 
Williams ordered accused 11 to go to the camp", and that a.ceased "said he 
wasn't going in and there wasn't ~body going to carry him in". Thereupon 
Lieutenant Williams "ordered him in11 and asked witness "to carry him in. So, 
I caught hill by' the arm and asked him to go to the area. He pulled a.way. He 
hit me in the side with his elbow e.nd. pulled a.way and struck me a COliple ot 
times" with his arms, "once on the arm and face and in the chest". Accused 
cu.reed witness, calling him a "son-of-a-bitch, mother fucker, no good Corporal.". 
Witness did not know what condition a.ceased was in at that time; he detected 
no indication of intoxication and observed that accused 11 seemed to be sober". 
(R. 6,7). . 

Accused testified: 

"On the evening of' the 22nd of' April, I finished '/D.7 work and 
was on the outside of the area; it was 20 yards from the main 
entrance which no one ever uses to go out and get guard's 
orders. They had a little hole in the wall as you go through 
straight out in the street. Lieutenant-Williams came up the 
street and told me to go inside there fast as I can. ·I 
1te.rted 1traight to the ho:.e. While I was on the way to the 
hole, I ito:p:ped, before I went in. In the meantime Lieutenant 
Williams was up the street after another soldier. He went back 
in. When I saw him again~ he had Corporal ~tes with him. 
Corporal Bates was going to carry me but I shook him of! but 
I didn't hit him" (R. 9). 

He testified that he had been driDldng, had had two or three bottln of 
cognac and was •pretty well intoxicated". He did not remember Corporal ~ates 
"telling anything". (R. 10) 

4. It thus appears from the uncont.ra.dicted evidence that at the· place 
and time alleged in the Specification, Charge I, accused was ordered by 
First Lieutenant Harry E. Williams, his commanding officer, to report 
immediately to the company area and that accu,ed refused to do ao, persisting 
in his refusal until he was brought under the physical control of a noll.
comm1ssioned officer. Lieutenant Williama was accused's sliperior officer, . 
his command to report immediately to the company area was a legal and proper 
one, and accused's refusal to comply therewith constituted willful disobedience, 
in violation ot Article of War 64. 

It further a:PPears from aubstantial evidence that at the place a.nd time 
alleged~in the Specifications, Charge II, accused called Corporal Morrell O. 
~ates a "son-of-a...~itch", a "mother fucker" and a "no Goddamn good Corporal", 
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or 11m1lar words, and struck Corporal :Bates on the chest and arms with his 
fiats. Accused was improperly outside the compa.ny area, bad refused to obey 
hie commanding officer's order to return to the area, and Corporal Bates, who 
was acting under the orders of the company commander in attempting to bring 
accused within the area, was manifestly in the execution of hi• office. 
Accuaed1 s conduct in addressing and striking Corporal :Bates as he did con
stituted Tiolations of Article of War 65 • 

.A.ccuaed testified that he we.a drunk but Corporal :Bates detected no signs 
ot intoxication. The court was juatified in rejecting accused's assertion 
and in finding that his conduct was willful and deliberate. 

5. !rhe charge wheet shove tha.t accused 1a :36 years of age, and that. he 
was inducted into the U'fl1'¥ ot the United States 18 Jebruary 1942. No prior 
aervice is indicated. 

6. The court was legally constituted. No errora injuriously affecting 
the subatantial rights of abcused were committed during the trial. The Board 
of Review is of the opinion that th~ record of trial is legally sufficient to 
aupport the findings and the sentence. 

Judge Advocate. 

Jud&e Advocate. 

::..a~~~~~~~£ts;...._, Judge Advocate. 
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:Branch Off ice of The Judge Advocate General 

with the 


North African Theater of Operations 


APO 534, U. S. Army, 
28 July 1944. 

l!oard of Review 

NATO 2911 

UllI!l!ED STATES ) 45TH INFANTRY DIVISION 
) 

v. 

Private CLiml W. BO:BINSON 

) 
) 
) 

Trial by G.C.M., convened at 
APO 45, U. S • .Army, 7 July 
1944. 

(39 626 623), Compan7 H, ) Dishonorable discharge and 
157th In!ant17. 

~ 
) 
) 

confinement for 40 years. 
Eastern Bra.p.ch, United States 
Disciplinary Barracks, 
Greenhaven, New York. 

BEVIllW by the BO.ARD OF BEVIEW . 

Ma.ckq, Irion and licmick, Ju~e Advocates • 

. l. The record of ·trial in the case of the soldier named above has been 
examined by the :Board of Review. 

2. Accuaed was tried u;pon th• following Charge and Specification: 

CH.ABGE: Violation of the 58th Article·of War. 

Specification& In that Private Cline w. Robin1on, Company "R", 
157\h lnfant17, did, near Caserta, Italy, on or about l April 
1944, 4.eHrt the H"ice of the United States by absenting 
himself Yitho.ut proper lean from his orga.ni1ation1 with 
intent to avoid hasardous dut;r, to vi t: . combat duty against 
the Axil forces, and did remain abaent in desertion until he 
waa apprehended near llaplee, Italy, on or about 14 June 1944. 

· AccuH4. plea4a4 cuilt;r to the Specification ex~pt the words "Deaert" and 
1>, allH.11.UJl& himHlf without proper leave from his organization, with intent 
to aTo14 basardou 4ut;J to wit& combat cia.t;y against hie 1orces11 and "In de
aer\ion1 1ub1tituting tor the f1r1t and third exceptions, respectively, the 
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words "Absent himself without leave from" a.nd'"Without leave", to the 
excepted words not guilty, to the substituted words, guilty, and not guilty to 
the Charge but guilty to a violation of Article of War 61. He was found· 
guilty of the Specification except the words "l April 1944" substituting 
therefor the words 11 6 April 194411 , of the excepted words not guilty, of the 
substituted words, guilty, and guilty of the Charge. No evidence of' previous 
convictions was introduced. ·Re was sentenced to diahonorable discharge, 
forfeiture of all p~ and allowances due or to become due and confinement at 
hard labor for 40 yea.rs, three-fourths of the members of the court present 
concurring. The reviewing authority approved the sentence, designated the 
Eastern Branch, United States Disciplinary Barracks, Greenbaven, New York, as 
the place of confinement and forwarded the record of trial for action under 
Article of War 50-~. 

3. An extra.ct copy of the morning report of Company R, 157th Infantry, 
was received in evidence (R. 6). It showed the following remarks: 

nl 7 April 1944: ' 39826623, ROBINSON, Cline W. , Pvt. , Duty 
to AWOL 0700, l April 1944.' 

"15 Mey· 1944: 1 39826623, RO:BIUSOU, Cline W., Pvt., AWOL 
for period of thirty days, dropped from 
rolla l ~ 1944.' 

n 23 J\llle 1944: '39826623, ROBlll'SON, Cline W., Fvt. Retun;.c,d 
to duty after having been dropped from rolls 
for AW0L' 11 (Ex. A). 

Accused's platoon 1ergeant te&tified that about l April 1944 the organi
zation •moved u;p from a secondary position to a position near Padiglione" (on 
the Anzio JSeachhead, Italy), where it was· subjected to artillery and small 
arms fire and that accused remained with the organization "for awhile", but 
on l April 1944 went to a Caserta rest camp on a "regular five-~ Caserta 
Pass". Witness testified that accused did not return from the rest camp at 
the expiration of the pass and that he next saw accused when he was '\>rought 
••• in" by two "MPs" about 14 June 1944. Witness also testified that when 
accused was so returned "we" were near S'alerno, and that he did not know it 
anyone had given accused permission to "1tay awa,y". (R. 7-9) 

Accused's acting aqua.cl leader testified that the company arrived in 
Padiglione, Italy, "a secondary position" on the Anzio beachhead. on.31 March 
1944 and that art1ller7 and amall arms tire· 1tarted when they got in the area. 
Yitne1s testified that accu1ed received a five-~ pas& to Ca1erta and left 
1 April 1944, d.u. back on 6 April 1944, but did. not return to the coJDpa.DT 
until 10 or 14 June 1944. Witneas further testified th8 c~ 1tqed in · 
the beachhead area about a month and then wnt to the Ticinity of Salerno. 
Witneas also testified he did not have ~ reason to believe the COlllpall1' would 
be removed from combat about l April 1944. (R. 10;11) 

f ·.' 

Accused. elected to remain 11lent. 
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4. It thus appears from the evidence that on 6 April 1944 accused failed 
to return to his organization upon the_ expiration of a five-da;r ·pau. On 1 
April 1944, when accuHd1 s pass began, he was with hil company which was on 
the .Anzio beachh:&ad and being subjected to artillery and small arm1 fire. As 
aocuHd 1 a organization had moved into that forward area 31 March 1944 accused 
bad reason to anticipate that on 6 April 1944 it would be still in a combat 

. area, as in fa.ct it was. Accused had been granted a pass to attend a rest 
ca.m,p at Caserta and vb.en h• failed to return to his organization on the proper 
date he became abaent wi.thout proper leave from his organization. His intent 
to avoid hazardous dut;r as alleged can be inferred from the attendant facte 
and circumstances. The period of unauthorized absence as found by the court 
was Hta.blished by substantial evidence. The place and mamler of the termina
tion. of th• absence was admitted·by accused's plea (Dig. Op. JA!l, 1912-40, ·sec. 
416 (9)). The evidence au;pports,the findings (NATO 1259, Crance). 

5. In the review by the sta.f'f ju.d.ge advocate it ie stated, 

"Tb.8 accused admits to three convictions by courts-martial al.though 
none were within the pa.st year and could not therefore be con- · 
eidered by the present court. The fact that the accused deserted 
at the end of a paas shove him lacking in common appreciation. 
I find nothing to encourage a belief that the accused is possessed 
of the basic character roquiaite to becoming a good eoldier." 

From an inspection of the papers attached to the record it appears accused was 
absent witho11t lean from 3 August 1942 to 15 August 1942, from 12 October 

. 1942 to 31 January 1943 and from 25 July 1943 to 2 August 1943. 

6. The charge. 1heet atates that accused ia 25 years of age and was 

inducted into the Ar'If13' .6 April 1942. E'o prior service is shown. . 


7. The court was legally constitu.hd. lfo errors injuriously affecting 
the aubstantiai rights of accused were comcltted during the trial. The :Board 
~ lieviev ii of the opinion that the record of trial is legally sufficient to 
1upport the findin&s and the aentenc.. 

Judge Advocate. 

,.. 
r~9 
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Branch Office of The Judge Advocate General 

with the 
North J.t'rican Theater of Operations 

APO 534, U. S. A:r'III:J', 
27 July 1944. 

:Board of Review 

NATO 2912 

UNITED STATES ) 45TH INFANTRY DIVISION 
.'... ~ .' ' 

) 
.... v~ ) Trial by G. C.H., convened at 

) .AFO 45, U. s. A:r'III:J', 7 July

Private ~WitlEL M. VALENZUELA. ) 1944. 

(38 010 708), CompaJJ.y J3, 180th ) Dishonorable discharge and 

Infantry.· ) 
 confi.nement for 65 years.

) Eastern Branch, United States 
) Disciplinary :Barracks, 
) Greenhaven, New York. 

REVIEW by the BOARD OF REVIEW 

Mackay, Irion and Remick, Judge Advocates. 

1. The record of trial in the case o! the soldier named above has been 

examined by the J3oard of Review. 


2. Accused was tried upon th• following Charge and Specification: 

CHARGE: Violation of the 68th A:rticle o! War. 

· Specification: In that Private Manuel M. Valenzuela, Company :B, 

lBOth Infantry, did, at or near Venafro, Italy, on or about 

20 November, 1943, desert the.eervic• of the United States, 

by absenting himself without proper leave from his company 


.with 1.ntent to avoid hazardous duty, to-wit: combat o:pera.tions 
·..:'; « . 8.gainst elements o! the German .Armed forces, a.nd did remain 

.. ·.. ·. : 'absent in deaertion until he was apprehended, at or near Naplea, 
.,, '. '. ·;··.Italy, on or about 13 May, 1944 • 

.': .J . ,, . -•..: • :~ ., . 

Acouaecl :Pleaded gu.ilt;r to the Specification except the words "desert" and 
"b;r absenting himself vUho11t proper leave from his company with 1.ntent to 
avoicl haaardous du.t;r, to-wit: combat operations against element& of the German 

1•·" 
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(~2) 
Armed Forces" a.n_d "In desertion" substituting for the first Blld third excep
tions respectively, the words "abaent himself without leave from" a.nd "Without 
leave", of the excepted word1 not guilty, of the au.batituted word1 guilty, and 
not guilty to the Charge but guilty of a violation of Article of War 61. Re 
was found guilty of the Charge BJld Specification. No evidence of previoll8 
conviction• vaa introduced. He wa.1 1entenced to diahonorable discharge, 
forfeiture of all pay a.nd allowances due or to become due a.11.d confinement at 
hard labor tor 55 year1, three-tourths of the members of the court present 
concurring. The reviewing authority approved the aentence, deaigna.ted the 
Eastern :Branch, United Stat~a Di~ciplinary :Barracks, Greenhaven, New York, as 
the place of confinement and forwarded the record of trial for action under 
Article of War 50i. · 

3. A certified extract copy ot the morning report of Company :e, l80th 

Infant%7, wa.a introd11ced in ~vidence aho'A1..;lg that accused absented himself 

without proper leave therefrom 20 November 1943 and remained eo abse~t until 

13 May 1944 (R. 7; Ex. A). 


It was atipulated that if Private Alfred A. Caopbell, ot accu1ed'1 

organization, were present, he would testify as follows: 


"On 20 November 1943 I wa.a lat SergeOllt of Comp~ 11', 
l80th Infa.nt?7• On that date the Company was located.at a 
point on a.n last and West line about mid-way between the 
town• of Venatro and Ceppagna, Italy. It va1 about 3/4 
of a mil• to a mil• South of these towns that Compall1' :e 
wae in Regimental rese"•· Ye had Just moved to thil po
sition about ~ eolI,Pl• of da.71 before. We had been clear 

. acro11 the river South-east of v·enatro. In our :pod tion we 
were not subJected to small arms tire but did receive infre
quent artillery fire in the general area. I am acquainted 

. with Priv,a.te Ma.nu.el M. Valenzuela, a member ot Company B, 
who went AWOL about the 20th of November 1943 while the 
Compall1' was there near Vena.fro. I va1 with the Compall1' 
from a:> November 1943 to about 11 March 1944 and at no time 
during that time, to ~ knowledge, did Pvt. Valenzuela 
ever appear in the Company. The w~ I learned that Private 
Valenzuela bad gone absent without leave waa from hil . 
platoon aeri•a.nt, Staff Sergeant York. · Sgt. rork i1 no . 
longer with Comp~ B. When I satisfied ~self definitely 
that Valenzuela. vaan•t :present, I picked him op on the 
morning report" (R. 7). 

Second Lieutenant Jamee I. Stodgel, lSOth Infantzy, teatified that he wa1 
the of.fleer Yho inveatigated the charges and that h• warned accused· of hi• 
righh under Article or War 24 and "!l.!2 told him he could make a 1tatement 
or remain 1ilent, as he desired" and that any 1tatement he did male• "might be 
used ill hie trial again1t him". Witness testified accuaed then ma.de a state
ment 18;riD.1, 

"be went AWOL Just attar hh outfit had been relieved 'b7 the 
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Rangers and were in a valley in Vena.fro. He and another fellow 
st~ed in aome emal.l town overnight and on the next ~ vent 
back to Naple1. On or about the 28th or 29th of November he 
vent back and tried to locate hil outfit and said a 3rd 
Division MP couldn't tell him where it was located when he 
vent back to Vena.fro, 10 he returned to Naples, and he later 
stated that he asked an MP in Caserta where it was and he said 
he didn't know. He later learned that his· organization was on 
the Anzio :Beachhead. When he was picked up in Naples, there 
were thirty-nine soldiers living there at that time, eight ot 
them were picked q:> by some authority and becau.ae of them these 
others vere'picked up.• 

Witne1s further testified that accused atated he tot as far as Venatro on the 
occasion he talked with the •MP" from the Third Division, that it was not his 
intention to at~ away from his organisation, that after the first night he 
had lived in a house in !Tapl.. all the time that he was absent except vb.en he 
went to Vena!ro and Caserta, and that he heard h11 organization was on the 
Anzio beachhead the latter part of April. (R. 8~10) 

Acc'llBed elected to remain silent. 

-l. It thus appears that at the place and time alleged accu.eed absented 
himaelt without proper leave from hie organisation and remained 8o absent 
until he was apprehended approximately 11x months later. When accused absented 
himself his organisation va1 before the enemy and subject to enemy artille?'T 
fire. ~eing in regimental reserve he had reaaon to anticipate early return ·to 
active combat. He stated that he '!'•nt the entire time of his ab1ence, 'but 
for two trips, one to Venatro and one to Caaerta, in a houee in Naples. Tho'll&h 
accused heard the latter part of April that hi• organi1ation was on the J.nzio 
beachhead he made no effort to join them. Under the circumstances and in Tiev 
of the statement• made by accused, the court was justified in.concluding that 
when accused absented himself he did 10 with the intention of avoiding the 
hasardous dutY' of combat &I alleged, .in violation of Article of War 68 (MCM, 
1928, par. 130). 

5. The review by the atatf judge advocate, accompanying the record ot 
trial, containa the followings 

•!rbe 	court ha.a adjudged a period of confinement of 55 7•ars. 
Although no record of previous convictions exists, the accused 
ha.a been a di1ciplinal7 problem prior to thi1 offense.· He was 
involved in a stabbing case, as well a1 minor delinquencies in 
the States, and, ae evidenced by the trial, has been absent 
without leave the greater part of hi• overseas aenice. A 
further matter for 7our condderation in determining the dispo
sition of the accuaed is that he was apprehended by the Criminal 
Investigation Depal.'tment in roWlding up the participant. ·on the 
:Black Market opera.ting in the vicinity of :Naples. At the time 
ot hia arrest he was living with th• aold1er1 who were aetivel7 
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(304) 
enga,pd in Black Market aotiTitiu. In nev of the preTiou1 
record of the accuse4, I can 1ee no rea1onable ba111 11pon which 
to recommend either a re4uction in the 1entence or a a'0.8pen11on 
of the execution of &D1' part thereof. 1 

6. Th• charge lh..t lhov1 that accuaed ii 24 79&r• of age and that he 
va1 inducted illto th• J:rm7 29 Jan"OIU'1' 1941. Jl'o prior Hnice _h shown. 

? • !he court vae legally constituted. lio error• inJur10U1l7 atfecting 
the 1ubatantial rights of acou.Hd were committed clnr1ng the trial. ~ !card 
of Jlniev ii of the opinion that the ncord ot trial ii legall7 1utticient to 
111pport the findings and the Hntenc•. 

Jud&e .Ad.Tocate. 

Jud&e .Ad.neat•.· 

-J:!.~~fµ:.!J,~~~~-' Ju.d.ge A4Tocate. 
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Branch Office of The J'Udge .Advocate General 
with the 

North African Theater of Operations 

ilQ 534, u. s. J,rmy, 
4 October 194.4. 

Board of Review 

NATO 2942 

UNI-TED STATES ) IV CCRPS 
) 

Te ) Trial by G.C.lll., convened at 
) liassa Marittima, Italy, 4 J'uly

Private ROSCOE D. 'WUJ,JUS ) 1944- ,

(33 374 804), 3404th Q.uarter ) Dishonorable discharge and 

master Truck CoIJilany. ) cani'ine:Qlent for lite. 


) u. s. Penitentiary, Lewisburg, 
) Penn.eylvania. 

REVIEW by the BO.ARD OF REVIEW 

Ua.ckay, Irion and ~emick, J'udge .Advocates. 

1. The record of' trial in the case of the soldier named above has 

been examined by the Board of Review. 


2. Accused was tried upon the following Charge end Specification& 

CHARGE& Violation of the 92d Article of War. 

Specification a In that Private :Roscoe D. Williams, 3404th 

QAartermaster Truck Conipany, did, at or near Cori, Italy, 

on or about 4 J'une 1944. with malice aforethOUght, will 

fully, deliberately, feloniously, unlawfully, and with 

premeditation, kill one Private First Class Freddie Faison, 

3404th Qµartermaster Truck Company, a human being, by 

shooting him with a rifle. 


Accused pleaded not guilty to and was found guilty of the Charge and Specifi 
cation~ Evidence of one previous conviction by swmnary court-martial for 
absence without leave in violation of .Article of War 61, was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and allow
ances· due or to become due and confinement at hara labor for the terni ot 
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()~s natural life, three-f'our'ths of the members of the court present concur
ring. The reviewing·authority a:p:proved the sentence, designated. the •United 
States• Penitentiary, Lewisburg, Pennsylvania, as the place of' confine:rmnt 
end forwarded the. record of' trial for action under Article of War 50!. 

3. The .evidence shows that on 4 June 1944 the 3404th Quartermaster 
Truck Company, of which deceased and accu$ed were both members, was in 
bivouac about a mile and a half. from Cori, Italy. Second Lieutenant Roscoe 
E. Holmen, of that organization, testified.that on that date while standing 
in the door of his tent· in the late afternoon, 'he saw deceased running •a 
little faster than a trot•, 20 or 30 feet away, with a 'fearful or a frightful 
look on his face•••looldng back at someone over his left shoUlder• and that 
at that time 1dtness saw accused, who was armed with a rifle, between 100 and 
120 feet away, 1 in the op:posite direction', 1 in the proc~ss of stopping•. · 
Witness saw accused raise his.rifle, aim it in the direction of' deceased and 
'fire a shot that hit Faison•. He further testified deceased 'let out one 
loud scream of angUish1 and fell to the ground. (R. 19-21) Witness testi 
fied that he took deceased to a hospital where he was pronounced dead (R. 22). 
This testim:my of Lieutenant Holman was undisputed and was in substance 
corroborated by all eye-witnesses of the incident who testified (R. 5,26 132). 

The medical officer who performed an autopsy on the body of deceased, 
whom he identified as •Freddie Faison• by an emergency medical tag attached 
to the body (R. 45,46), testified he round a 'through and through' wound 
~de by a bullet, which 'hit the liver, the inferior vena cava at its 
attachment to the heart and then went through the lung• and t~t such a 
wound would be competent to cause death. He also testified he did not have 
8IlY doubt, but that the bullet entered the back end emerged through the front. 
en. 46,47) 

Private Pender W. Cowan, of the same organization, testified that as 
he approached a tent he heard Williams and Faison have a few words and 

'I asked what was the matter. Roscoe said he was gonna 
atop this m:>ther-tucker from f'uckirig with him~ He say 

.	he's going to punch him. I asked him not to jump on 
Faison. He tried to hit Faison in the muth and Pvt. 
~idge caught Roscoe's erm and Roscoe went to hit ~idge 
and A.kridge ran off' (R. 6). · 

Witness testified Faison did.not hit Williams, but that Williams 

'kept trying to hit Faison; Faison was holding on to him 
and dodging at the same tim. Nobody could stop him so 
we just quit trying· to stpp him. We couldn't stop Roscoe 
from jumping on him. So they tussled and Roscoe got tired 
and Faison threw him dow. As soon as ·he threw him down, 
Roscoe started yelling 'Somebody get this man off me(')' 
(R. 7). 

Witness further testified Faison said to Williams, •I don't want to hurt 
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you Roscoe, you are full of vino•; that witness,· asking Williams if' he would 
bother Faison if' the.latter let him up and receiving a reply in the negative, 
told Faison to let Williams up, which he did and that thereupon Williams 
got a rock, spoke •a· lot of cuss words•, saying •11 m going to kill this . 
mother-fucker• ·and threw the rock a·t Faison who dodged and ran toward his 
tent (R. 7,84). Witness testified that Williams then went·to the motor pool 
saying he was going to kill Faison (R. 8) and returned with a rifle. On 
·the way back, witness further testified, Williams 

•met 	Corporal J'ohn L. Jones and Private Harvey Williams, · 
and they asked him not to go up there and shoot that boy. 
So he said he would shoot the first one that got in the 
way. So'they backed up• (R. 9), 

and that Williams came nearer and seeing Faison go past the tent of Private 
Herman E~ Nickerson, of the same organization, took •a dead aim on him' and 
fired (R. 9). Witness also testified he did not see any firearms in Faison' s 
possession at that time or after the start of' the fight (R. 10) and that 
when Faison was shot he held onto his chest with both hands (R. 17~18). 
Witness was about 20 feet from Williams when the shot was fired (R. 15).' 
Cowan further testified that Faison~ who·was his best friend (R. 12), was 
younger and faster than Williams (R. 15), being 18 or 19 years old (R. 16). 
Williams, who had been drinking but was not drunk (R. 17), had had en argu..; 
m:int with witness when •on the boat• (R. 15) but never 'did anything• to 
witness and witness liked him all.right (R. 12). 

Lieutenant Holman testified that Williams aim:ld his rifle for five ar 
ten seconds before firing (R. 23). He also testified that Williams, who was 
the most capable mechanic he had ever known, had been m:>tor sergeant, but was 
reduced to the grade of private late in January or early in February 1944• 
Thereafter witness had knowledge of' •any number of statements and small 
arguments between various persons•. Witness turther testified that Faisac.· 
was •tall but small, thin in posture•. (R. 24,25) 

Private.~drew J. Scott, of the same organization, testified that after 
Williams threw a rock at Faison, Williams '!Vent to a truck by which witness. 
was standing and •got a carbine rut of it•. When witness told Williama 
'there wasn't any need for him to get in trouble with it, because he was in 
the army and knew what trouble is in the army• Willie.ms threw a shell into 
the chambe·r of the rifle and said to witness •God damn it, get back•. (R. 27) 
Wl-t~ess ·stepped back· and watched Williama retu:rn toward the scene Of the 
scuffle. He saw Private Harvey Williama, of the same organization, try to 
talk to accused and observed that Harvey Williams also stepped back. (R. 
27 ,28) Witness testified that after the shooting he went to th~ .:1pot where 
Faison had been shot but did not see any gun near Faison (R. 28). 

Hervey Williams testified he saw accused Williams approaching •two or 
three of us standing there• with a rifle held •about waist high• and pointed 
at them (R • .35), that witlless grabbed one of accused' s arms and· someone else 
grabbed the other arm, tb.B.t witness asked accused •it he wasn•t going to 
hurt Faison• and that they released him when accused •said no, to turn him 
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loose•. Witness left that spot but heard the fatal shot when he had gone 
15 or 20 feet. (R. 33) Witness also testified that he saw Faison grab his 
chest with both hands ond thet he did not see any weapon •around• Faison 
(R. 33,34,94). Witnes~ further testified accused had been drinking vino 

but •wouian•t say he was drunk• (R. 35,36). 


First Li.~utenant William F. Early, of the same organization, testified 
that he was in Lieutenant Holr:ian's tent when he heard the shot and the scream. 
He ran out of the tent (R. 37) and saw accused about 100 feet away bending 
down, laying a rifle at the foot of a tree (R. 38). Witness beckoned to 
accused who •came do\vn• to him. Witness testified that when he asked accused 
•What's this all about• Willi8m.s seemed 'all wrcnlght up• and said •Yea, I 
killed the son of a bitch• or. words to that effect. Witness testified that. 
when he then told Williams •to sit down.at the foot of the tree there•. 
Williems 'insisted• he was going to leave but later did sit dovm. when witness 
told some men near by to prevent Williams from leaving. Witness testified 
he then went· to the spot where he had first seen Williams and found a car
bine (R. 39), numbered 109779, loaded with a full clip and •another shot in 
the chamber• and that it had been fired (R·. 40) recently (R. 43)~ Witness 
testified that he had seen that carbine before in the possession of Williams 
and that 

1He had been with my platoon on detached service for three 
or four days •. Because of the nature of Iey' work I was close 
enough to him to have known that he had it ell along, at 
least for sometime. .Aod on one occasion I had asked him 
where he got it o:r how he happened to have it• (R. 40). 

Witness also testified that ten minutes later when he returned' to the tree 
where he left William.s, Private I.uther Coleman, of the smre organization, 
handed witness another carbine of exactly the same model with very fresh 
blood stains on the front end of the barrel •on the top.of the barrel be
tween the front sight and the beginning of the woodwork•. Asked, •Whet did 
Coleman report to you about this carbine•, witness testified.•He said that 
Faison hed had it or he had gotten it from where Faison was, or words to 
that effect•. He also testified 1 he (Coleman) didn't seem to mow• what the 
carbine was doing there. (R. 41) Witness testified, when sho?lll the weapon 
in court, that there was no difference in the condition of the glin and that 
at the time of trial it had a clip with live ammunition in it (R. 41)42). 
The men in his organization were not issued guns of that type but an entirely 
different type (R. 44). Williams was a mechanic·•ot ~he very highest type• · 
but was a very poor shot when on the rifle range. Witness also testified 
that accused was 'not drunk but under the influence of alcohol• (R. 42) and 
•under an intense emotional strain' which •might heve been considered 
nervousness•. Faison was 'a I!X>del soldier• end not a trouble-maker, 
Williams, who h~d been reduced for unauthorizedly using a weapons carrier, 
was very rarely a trouble-maker or nuisance and only on one or two occasions 
had Williams been under the influence of alcohol. (R. 43) .Witness testified 
further that he did not see any definite marks on Williams' face or neck, 
but was of the impres.sion his face was more swollen than normal, which con
dition he attributed-•to being under the influence of alcohol'. A blood
alcohol test was requested when accused was arrested. (R~ 101) 
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The.p:osecution offered in ~vidence, •tor whet it's 1.orth•, •a piece 

of paper g.i~JJg the results of a blood-alcohol· test performed upon Pvt~ 

Roscoe D. Williams on 4 :rune 1944~ signed by Major Frank w.'illen &.c· • 

stating .it was 9 with :the consent Of'the defense• •. Defense·stated 

1 

'I h~1'8 

· no objections• and the doeument was admitted. (R. 102; Bx. 6) The document· 

contained accused's. name and Organization, a number the' same a&- lUs sei'i8J. · . 
\.number .but for the ·1est digit, the words •Blood for alcoholi end o~ ane (.·. .. 

side, the entry·•o.6 ~cc•, end en initialed rubber stamp with the·name 6r:;; 
M:l.jor .Allen (Ex•. 6). · · ·· · · ·· '· · 

' 
· Staff' Sergeant Joseph c. ~Garrigle, -Criminal Investigations Ditisicm~-\ 

504th Military lblice Battalion, testified that on 7 ·J'une 1944 · · '. . · · 

•I 	warned Williams, I ·said, 'l'illiems,·z .am going to ask 
you a series of questions which 'id.11" c~ose a statement · 
made by ye>urself. Now~ be:f'o~·you make the statement, . 
Williams, I want you to ill.ow·y9u are not· canpelled to 
make any statement to me•. You are not conwelled to answer . 
any question I ask you, You have a.right to refuse to 
answer or Jnake no statement at all. 1 1' said, 'Do y"Ou 
understand that?' He said, .•Yes, I do.• I said, 'Well, 
then, do you unders'tand that this statement may or %!Jay not· 
be used for or against you?' He said, 'Yes, I do.• He · 
said, 1 I will talk. I ·have got nothing to lose.'. So I 
then repeated it. He said, 'Yes, I understand ~hat(' ) 1 

· (R. 51), 	 / 

and that thereafter witness asked ,accused questions end wrote d01rll the'. · 

answers in looghand (R. 61) and that · · · 


-
•.After 	I completed the· statement I had the man· reed it. 
He read it to himself. He didn't read' it aloud.· .ADd 'I 
said, 'Do you.understand it?1 . .bd he said, 'Yes;· I '·~" 
understand it. 1 · I· said, - 'I am-goiJJg to type it up end _... 
you will sign it in the presence of an officer;' · .And 
he. said~ 'Yes~ I will sign it in the presence or· an 
officer.•• (R. 53). · 

He also testified that he typed up the statement. ·ga.ve· it tc>·aceus~d. saw 
him reediJJg it and later saw accused and l!'irst Lieutenant· Lewie Bernstein 
both sign it. He also testified the st~teiiient as typed was substan~ially 
the oral statements o.f' accused. (R. 51.S.3~56~61) 'fitnesa dia not.. at that · 
time know i:f' accused could read (B. 5.3 ,54). Prior· to' -the 'inte:Miew accused • 
was in the J'itth .Army stockade. 'but 1f'itness did, not kilO.~in~Wba:t;' 'confinement 
he we.a held. .AccU.sed was shabby· and needed a shave bUt- ·aid nt.>t·:ask for a ' 
drink of water when he walked in.· ·en. 54) ·The ·statement ...as-~tted .in . 
eVidence over objection (R. ,56; Ex•.3) and read, in material pan.- as' '. 
follows a 	 · .. . . 

•Betore me, the· undersigned author!ty to .administer oethS . ' 
in n:atters Of this kind, p~sonally appeared Private ROSCO!. 
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(3,lO) 
i·>· '"l.:.£J.1,. '~. Ji.JfJ.tt,04, .3404 Q,M Truck c,)., J...."-0 # 464, who, 
L:.. \ ( ..... L.:,h; ... wne~ by ./;geLt Joseph c. l•~~Giirrigl.e, c.I.D.' 
)C.\!:(t .u· I·:·,. Hy. tL~t he did not ha>'e to make a statement, 
"trchcitfry offered to do so and upon being duly sworn, mde 
statement es followa a· 

• 1 I al'll a mechanic of the .3404 "11 Truck·Co. On 4th June· 
1944, e.t about 1100 hoUI·s, my platoon, the 2nd platoon, 
started to move out of our bivouac area to· join the company. 
While en route to the company bivouac area, we were supposed 
to traLBport Eill Italian soldier outfit from Torracchia. We 
reached the.ItbliEn camp at noon chow tiite end the soldiers 
"tvere 6atir-10. I had some 1C1 rations· with me so I ate while 
waiting to load the Italian soldiers. There were 8 of our 

I. 

trucks there fer the purpose of transporting"the Itelien 
unit. One of the Italians gave me some wine. / I drank about 
one cooteen cup full of the wine end had a cari.teen filled 
rlth wine. We loaded the Italian soldiers after about l 
hour's we.it and then started to con~oy the soldiers to a 
s:pot Ecbout l mile beyond our company headquarters. While 
riding in the .cab Of the truck drh·en. by Pvt. Harvey Williams, 
I produced the canteen of wine and Williams (Hervey) and my
self started to drink it. i had 3 or 4 swigs of the 'wine and 
F;aL"voy Williams bad a couple of swigs. When we reached our 
destination, we Unloaded the trucks ar.d all ~f the convoy 
drive:t'IJ ce..ma up to CJUI• truck and staited to drink some of the 
liiD.e l,,e..;aase thoy knew I had some. fie left the Italians at 
their ne·w bivoaac area and we then left in convoy for our 
conrpruly headquarters. We arrived there ,at about one half 
hour before.supper. When we got into the area, I spoke to 
one of the ioochanics, T/5 Le Roy Compton, aSking him how the 
area was end if there were any girls m•ourid.. He told me 
that there was a girl in one of th1;; tents.· I asked him it 
she.fucked end he said,. 'yeah' so I asked him how wch it 
was. Ha raised his hand. end stuck up one finger so I figured 
it co&t $1.00. He pointed to the tent where the gi~l we.e · 
and I walked _over to the pup tent which he hed ·llointed out. 
Wheu I reached the tent, I saw Pvt. Akridge and Ptc. Faison 
near the tent. ·I walked up to the tent mid without sayiDg a. 
word to anybody, I looked inside t.be tent. There was an 
Italian girl lyiDg on the cot covered with blallkets. I did 
not talk to her as_ she was talking to Faison. She seemed to 
be bbout 20 years old. I turned around end said.to .Akridge, 

· 'Ia she dciDg rmY business?f eild he said, •;Yeah' • I 'then put 
my bend in ~, pocket to take some money out. I then turned end 
said to !'aiaon, 'How about me fucking the girl'I'. He said, 'I 
haven't h~d aIJ.y of it myself yet•. I then said, 'Give me a_ 
break. I have to go be.ck wt with the 2nd platoon. We are 
leaving right awayt. He told me that he 'didn1 t give a damn 
end I said, 'I do~'t give a de.nm either'. He got up and punched 
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me an the side of the.face. We then started to tussle.and 
I hit him a few times. He hit me herd and I"fell down. I 
mu.st have tripped over eoirething. I was mad. He jumped on 
top of me and hit me a couple of times· but I was strong 
enough to get up ·with him on top of me. When I got up we 
stopped fighting. Faison kept saying, 'I'm going to hurt 
you, I'm going to hurt you' and he ttirned his back·and 
started to walk away. Neither Faison nor tnyselt had a gun 
on our persons either before, during or~a:t'ter the fight~ He 
was headed towards a J;>Up tent about so to 75 yards away. I 
thought that he was going after a rifle because that's the 
only wey, I knew of that he could hurt me. I then walked over 
to my truck which was parked about 15 or 25 yards away. I 
opened the-door of the truck and picked u:p my carbine.· I 
was mad. I sto~ beside the truck and raised my rifle and 
ai.lood it at Faison who had· his back towards me. · He was 
'right in front of the tent. ·1 pulled the trigger after aimiDg 
and I heard him scream,· 1 Oh ;,; oh'. He did not fall. I set 
my rifle againSt a tree and walked 'over to the c.o.•s tent. 
Lt. F.arly stopped me as :I was walking towards the tent and 
he aaked me ii' I had been drinking end asked tor an.explana
tion. I told him just what had happened. I didn't have 81JY 
intention of shooting Faison. It was just one of those 
t~s•• (Ex. 3). 

Private Linwood 'J'. Akridge, o:t' the sane organization, a witness for the 
defense, ·testified that on the afternoon of 4 'J'une 1944 he was outside of 
his tent, in which there was a· girl, talking with Faison who_ was asking 
•about this girl doi:ng tricks•. He testified that at witness' S\1€Eestion 

Faison •asked the girl and she said 'no'.,., and that at that time accused 

•came rushing up•:.to the tent and · · 

•said, •Let me ruck this gir1: 1 I said, 'She is not fucking,• 
just like that, and he. brushed.on past me.alld went over to 
the tent and Faison was standing 'up against the tent and 
said~ 'No, I am going to fuck this p:irl first~• just like 
that. And so tbSy started pushil:lg each other•. So I tried 
to separate them. So I seen ·that I wasn't going to do no· 

· goOd, couldn't separate them, so I told' the girl to leave, 
and so when she left I left' (R. 64,65). 

·Be testified Faison 8lld Williams were. •mstly grabbing each other around• 
and that when witness told them to stop Williams cursed at him and •swung• 
at him. He testified Faison did not 

. 
•swing' at him. (R. 65) . ' · 

Private Fil-st Class Luther Colemen, of the same organization, a witness 
·.for the defense, testified that prior to the shootirig he· was in his ·tent 
and heard someone pass~ the tent say· •You got one. ·I can get ane, too• 
(R. 66), and that • jU.st. a matter of seconds• later (R. 69) he.heard a ritle 
followed by a scream. He •would say9 the remark he heard "was made by 
Faison, he recognized the vo.ice as being ttmliliar (R. 66). · Witness test~tied 

267919 
- 7 

http:brushed.on


(312)-
he did not see Faison when' he fell nor when he was mved over underneath a 

tree, but that after Faison had been taken away 


•r walked out in the field someplace between nzy-'tent and. 
where they had him underneath the tree and I found a rifle 
was laying there, ·a carbine, which I picked it up. It 
was mine• (R. 67), 

and. observed it had blood along the barrel. He testified that he then gave 
the rifle to·Lieutenant Early. (R. 67,68) Witness further testified he 
had loaned the rifle to 'the boys• who wanted it •to walk guard• and that 
he had loaned it to Faison the night before for that purpose, but that 
about o8oo hours on 4 June Faison 

•comes 	up with the.rifle. Well, my truck has a gun rack 
right on the side, so he sticks the rifle in the gun rack 
and told me, 'This is your rifle.• I said, 'Okay.'. He 
gets in the truck with me and he and I sit there and-we had. 
a cquple of bottles. We sits there an h0ur and a half or 
IIPre. The last I seen of the rifle it was setting in the 
rifle rack on the side of the t:tuck until I picked it up 
out there in the field' (R. 68), 

and that the truck was not moved. thereafter, but' remained backed up to his 

tent (R. 69,70). Witness testified that the tree under which he saw Faison 

was at least 50 feet from his truck and that he picked up the gun 20 or 25 

feet fran that tree (R. 70). ' 


Private Herman E. Nickerson, of the same organization, a witness for the 
defense, testified · I 

'I was· taken back by hearing a shot, and saw Pvt. Faison 
rwming toward me with a gun clutched in' his left hand, 
'clutchizlg his breast with his right hand. Blood was 
gushing from his .shirt front. He came approximately six 
feet abreast.of me, and fell forward, prostrated, on his 
face• (R. 71,72), r 

and 

1 I aided in turning Mm over, and it appeared to .me that- he 
was fatally.wounded. 1·was undel" the impression that he 
had shot himself, and I, in turn, hollered to whoever was 
close to me to get .medical aid' (R. 72). 

He saw Faison was clutchil'.l8 the rifle after he was hit. Witness also 
.testified that when he turned.Faison over an his face he saw the rifle had 
been.under Faison when he fell. (R. 72) Witness testified further that he 
noticed that the blood was fresh and. that he was intercepted by •one of. the 
soldiers who claimed it•. Witness testified the'gun·had a clip in it and 
the stock was 'folded• when he first saw it. (R. 73,74) He also testified 
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that Harvey Williams took the gun although Coleman wanted it. Witness 
·further testifl.ed he.found .the gun laying out.on the ground and assumed •u 
had been overlooked•. He testified that Faison had been moved about 25 feet 
and that he picked the gun up between 20 and 30 minutes later where Faison. 
first fell. (R. 92,93) Witness testified that he li.ad been first sergeant 
of a service company and was asked why he was· :reduced and tranSferred. 
Witness asked '.Am I COII!Pelled to answer that?•, to which the trial judge 
e.dvoeate replied •absolutely• and defense counsel said 'Go ahead and tell 
the court just what you told me yesterdaytl ~ · Witness then testified 1 t was . 
due to a misunderstanding with a superior officer. (R. 98) 

.Accused made an unsworn statement, through questions' addressed to him 

by defense counsel, in pertinent part as tollowsa 


•I 	asked T~5 LeRoy Compton how was tlie area up· there. It 
was the first time I had oeen ,there. ~ He says, 'Things are 
just about as usual. We got a·m.ce chick e.rount'.', here. ·We 
got a girl around here twenty years old.' "I said, 'Yeah? 
Is she doing any business?' ·He says, :•Yes.• I said, 'How 
much?' He put up one finger. I said, 'Where is. she?' Hf! 
said, 'You see them curtailis pulled around the cot· with 
the shelter half and blanket and mosqui to nets around it?' 
I said, 'Yes. 1 He said, 'She is right up there.• I readily 
went up and when I got there Freddie Faison and· Linwood . 
A.s_kridge was there and I asked ~la-idge, because Faison was 
kneeling down. He was kneeling down with his head up under 
the mosquito bar, and I asked A.£kridge was the girl tucking. 
I said,·' Is she tucking?' ' That• s the very words I said.· 
He said, 'Yes.• I said, 'How mich?' He said, 1A dollar.• 
I put Icy" hSlld in my i>ocket to get my pocket book and then 
I went over and· spoke to Faison. I asked him to giTe me a 
break.· He said, 'Hell, I haven't had arr:r ot it nwself.' 
I said, ·•well, I am going right back out with the second 
platoon. You will be around.. Come on, gi'Ve me a break.' 
Then he said, 1 God damn you~ God damn you.• .And I said, 
•Well, .damn you,• like that. I was still standing with 1113 
hand. leaning up on the pole" of the bed. so he- juinped up 
and he hit im and I hit him, arid I judge we fought· there 
tor about six or eight minutes. I stumbled and tell back
wards. Faison, he got on top of me. He punched me a cOU.ple 
of times in the face. I- got him up off me and I hit him. 
When I hit·him·he-started to cry· end ru.n and said, 'You son 
or·a bitch, I'm going to hurt you._ I'm go~ to.hurt you•• 
(R. 76), 

· •Well,' Icy" truck was' Just sitting, I'd judge', about ten feet~ · 
~cause when we pulled in the conv6y I was in the last truck. 
The rest ot the convoy had gone by. .·I was al~st just right 
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opposite of hi~ tent and then he was running and I stepped 
back, just stepped back of the truck and got nri' rifle, and 
just as I did that he turned and I shot and then I heard 
him holler• 

alld 'I thought he was going after a rifle'. ·Accused stated that he did not 
see Cowan· during the afternoon and that he had bad. quite a_ few 1 runins1 

with Cowan and bad to testify against him in an investigation. (R. · 77) He 
stated he·was positive he did not want to kill Faison and that. he was a very 
poor shot, having made '14 out or a possible 2001 the last time he went on a 
rifle range (R. 78). Be also stated he had been in· solitary conf'inexoon t 
tram Sunday night until Tuesday· nX>rnlil:g· ri th C rations and a can or water 
prior to making his statement to a sergeant. He also stateda 

•I was kicking cm. the door and.one of' the British soldiers 
heard me and e.Sked me what· I wented. ,I told him. to go 
over and tell ane of the ·guards to let me out because I 
bad to go to the latrine~ so· r ''judge in the' period of'" a 
half an hour a sergeant came over and told. me to get my 
stuff, I was going on the other side of' the street. ··I got 
over there and before I had a chance to get up stairs I 
didn't ·have anything. I 'diem' t have no blankets or · · 
anything.· I was sleeping there on'the concrete floor. 
I didn1 t have a blanket or nothing. He told me that they 
wanted me to go up to the 504th M.P,1 s. Then I forget 
whether it was a sergeant or somebody who ceme in .to take 
me Up there end I went--I•m·trying to figure which room-
·I went~in the room where Lt. Bernstein was there. I went 
in the·room where Lt. Bernstein waa. · Then the sergeant 
carried me on over to the other room. That was· down the. 
hall' (R. ·79), . . 

and that he colild.not remember •exactly what he said•, that he thought the 
sergeant was 1 just questioning• him 1 to find out· how it. happened' and that 
he did not know the statement could be u~ed as evidence in a case (R. 79). 
Accused also stated that it he were under oath he would tell 'the same 
story• (R. 80). · 

4. It thus appears from the uncontroverted evidence; incluai.ng accused's 
admissions prior to trial, and trom his unswor4 statement 9 that· at the place. 
8Ild time alleged accused killed Freddie Faison,' the person named. in the 
Specification, by shooting him with a rifle as· alleged•· It is undisputed 
that accused deliberately tired the rifle toward deceased while the latter 
was running away. Immedietel-y llI',ior thereto.accused was heard to say •I am 
going to kill this 'm>ther-tucker• and shortly after the shooting he stated 
to an-officer •Yes, 'r killed the son~f-a··bitch*. The ertdence 'Wal,Tants the 
inference that accused intended to kill Faison. JU.though the ·two men had 
been involved in a quarrel.ii:Imediately before the shooting, it is clear that 
accused was t_he aggressor therein, that· deceased did not participate in it 
except to the extent necesSsry to protect himself, that the ·dis.pute had · 
terminated, :and that deceased had peacefu14 left the scene. · While there is 
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5. Private Nickerson, a witness for the defense·, was required to testify 
as to the facts concerning his reduction :tran first sergeant and his trens- · 
fer. Evidence of his prior attainments and proficiency had been introduced, 
over timely objection by the prosecution, in an apparent effort to · · 
attribute greater signi:ti~ance to his testiwny than otherwise might have 
been accorded it by the court. The procedure was with the express consent 

-	 of the defense counsel.arid cannot be said to have prejudiced any· substantial 
right or accused '(AW Jl). · · 

6~ Defense sought to show that accused's !>retrial statement was not 
voluntary and that accused was not warned of his rights under Jrticle of War 
24. However, the-sergeant to whom the oral statements were made end who 
typed the confession testified explicitly to the contrary. · The admission of 
the statement was justified by the testiwny in evidence -(ml, 1928, "par. 
ll.4a). · 

'. 	 . . 

7. The charge sheet shows that accused is 35 years of age 'SJld "was 

inducted into the J:rmy- 9 September 1942• No t>rior service is shown. 
. 	 . . 

8. The court was legally constituted. No errors· injurioWJly aftecti11g _. 
the substantial rights of accused_ were comnitted during the trial. The . 
Board of Review is ·or the opinion that the record of "!;rial is legally · 
sufficient to support the findings and the sentence• .A sentence.to death or 
imprismmmit for lite is ioondatory upon a court-martial upon conviction of 
murder in violation of .Article of War 92. Confinement in' a penitentiary is· 
author~zed by ..Article of Yar 42 for the offense of IIJ.lrder, ·reco~zed as an· 
Offense of a civil nature end SO punishable'by penitentiary confinement for 
m:>re then ~e year by _Section 454, Title 18, United Stat~s Code. 
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Branch Ottice ot The 1udge Advocate General 

with the 


North .African Theater ot Operations 


Board ot Review 

NATO 2959 

UNITED STATES 	 ) 'l'HIRD INFANTRY DIVlSIW 

) 


v. 	 ) Tri8.l by G.C.M., convened at 
) Nettuno, Italy, 10 ~ril 1944. 


Private WILLARD NICBOLSON ) Dishonorable discharge and

(3.5 ,393: 867), ~cal ) continement for 40 years.

Detachment, 30th InfentrJ". ) Eastern Branch, United States 


) Disciplinary Barracks, 
) Greenhaven, New York. 

--------~-----~--

REVIEW by the BOARD OF EEVIEW 

Mackay, Irion end Remick, J'udge Advocates. 

l. The record of trial in the case ot the soldier named above has 

been examined by the Board ot Review. 


2. Accused was tried upon the tollowiD.a Charge end S:pecitication: 

CHARGEa Violation of the 64.th .Article ot War. 

Specification: In that 'Private Willard (Nm) Nicholson, 

Medical Detachment, 30th lllfentry, haTillg received a 

lall'ful command trom Major R. ·H. Neddereen, his· superior 

otficer,· to return to his proper place of duty, did, 

near Campo Morto, Italy, on or about 19 February, 1944, 

willtully disobey the same •. 


He pleaded not guilty.to end was 	 tound'guilty of the Charge and Specification. 
Evidence of three previoua convictions, two by special courts-martial end one 
bY.SUillillB17 court-martial, 'for absence without leave in violation of .Article 
ot War 61, 'WSS introduced~ He was sentenced to dishonorable discharge, 
"forfeiture 'of ell pay end allowances due or to become due, end confinement 
at hard labor for the term of his natural life, three-fourths of the members 
ot the court ,present concurring. The reviewing authority approved the 
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sentence but reduced the period of confinement to 40 years, designated the 
Eastern Branch, United.States Discii>linary Barracks, Greenhaven, New York, 
as ·the i>lace ot confinement and forwarded the record ot trial tor action 
under .Article Of War 50i. 

3. The evidence shows that accused was a member ot the medical detach
ment attached to the .30th Infantry Regiment (R. 7,9). On 19.February 1944,
he was •picked up• as a straggler by the regimental adjutant and brought. 
before Captain .£.. s. FB.ITell, adjutant of the lst Battalion, ,30th Infantry, 
'in the Battalion C.P., on a road between hdiglione and Canpo M::>rto• 
(Italy) (R. 8-10). Captain Farrell testitieds 

1 .At this time it came up that.this man (accused) was en 
aid mBn attached to.' A' Coqiany. He said he had tallen 
out the night before to help a man from 'A' Company to 
go to the aid station' (R. 9). 

Witness further testified that accused 

'then told me he knew nothing about first aid, and was ot no 
help· to the COJ!i>allY as a first aid man. I called :Major 
Neddersen end asked him to come over to talk to· the man. 
11s.jor Neddersen came over and tall:ed to the man, and Private 
Nicholson told him he was not a first aid men, end he · 
couldn't see why he shoul.d work with the.men. He could do 
no good~ Major Neddersen sent him to Doctor Booker; who ·is 
O\.U' Battalion Surge6n, and asked him tor a verification ot 
the tact' (R. 9,10). 

Captain J'ames l!s.dley Booker, commandillg the Medical Detachment, let 
Batta.lion, 30th Infantry, testified that on 19 February 1944, accused 

•was ·sent to me tram the Battalion C.P. the middle -of that 
day, with a statement trom Major Neddersen that this man 
was unqualified ·as an aid man. I saw the man end asked him 

· what he meant about this. He said he didn1 t know enythillg 
about aid work iJJ. the tield. I ·asked him it he had any 
medical trainillg, end he said yes, he had medical trainillg 
in clearing stations. I asked him then, it he.didn't think 
a·compaDy aid man's work was a little simpler then in a 
clearillg station.· He still stated that he didn't.Jmow ~
thing about aid work, he said he was in the guard house· in 
the States so mlich he didn't have a c~ce to learn about 
aid work. I then went into ·a discussion w1th him about his 
dµties as e. ·com;peny aid man, and asked him it he -didn' t ·know 
anything ·about bend.aging wounds, administering· morphine, · 
administer1Il8 IUli'athiazole, which ere all a company aid man 
has to do. ·He still insisted· he knew nothing about his aid 
work~· He coulan•t·do the job. I talked to this man about 

.his 	responsibilities and duties on this beachhead, bu.t this 
seemed to awaken no response. I told the man he had to return 
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to duty with his company. Se said he couldn't go back. 
I told him he had to go back. Then I directed him to· the 
Battalion c.P.• (R. 6-8). 

Captain Booker's :findings were that accused •was a qualified aid man, that 
he could return to duty, and that he should return to duty• (R. 8). 

Ce.ptain Ferrell testified that after Captain Booker had said that. accused 
was a •qualified medic•• 'Major Neddersen•, the cOlllll.ellding officer of lat 
Battalion, ,30th Intantr,y, . 

•told· the accused to go back to his unit. The man said 
he couldn't go back. The. Major then 118l'lled him. ot his 
rie;b.ts, and asked him if he knew.what a direct order 
was •. He then gave him a direct order to return to his 
unit end the man said he would not go back' (R. 10,11). 

~cused' s answer to Major Neddersen n.s 'I em no~ goillg back', or words to 
that effect. 'He didn't say aeything m:>re•. Accused 1f8S then placed under 
guard and sent to the regimental adjutant (R. 10)• 

.Accused elected to remain silent. 

4. It thus appears :from uncontradioted evidence that at the place and 
time alleged accused was brought before •Major Neddersen•, the commandizlg 
officer of 1st Battalion, 30th Ill:fantry, the accused's organization, and, 
after he had Qeell found by the battalion surgeon to be a qualified aid man 
and tit tar duty, ~ ordered by •Major Neddersen• 'to return to his unit. 
Accused answered 1 1 am not goirig back' and was thereupon placed under guard. 
Major Neddereen was accused's superior officer; his command was legal and 
proper and called tor instant obedience. The circumstances disclose ali 
intentional defiance of authority as contemplated by .Article of War 64. 
Accused's 1unit 1 was for him hie 'proper place o:f' dut71 and therefore the 
COII:Dnmld alleged did not differ substantially :from that proved. 

5. The review by the staff jud8e advocate, accompanyil:lg the record 6f 
trial, contains the :f'ollowing: · 

1The accused's Coni>any Conme.nder reports that his previous 
service iras unsatisfactory, that he lacks a sense of dut7 
and had stated to other men that he was going to.get out 
of combat as soon as possible. The accused has tbree 
previous convictions tor absence without leave in the States. 
He was shipped overseas and came to the Jnzio Beachhead a 
short time prior to his offense. When examined by the Division 
Psychiatrist he claimed that he had been 'shanghaied' to the 
front because he had been ATIOL in the States• In his C01lver
sation with the Battalion Surgeon he admitted that the reason 
he did not know how to be an aid man was becauae he had spent 
most ot his time in the States in the guardhouse. 
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'When this case was referred to the Comnanding General · 
tor reference to trial the Commending General suggested 
that the accused be ottered en opportunity to serve 
as a ritleman. Be n.s int.erviewed ill:t'ormally end stated 
that he could not be a rifleman because he did not 
know how to shoot. He was then ottered en opportunity, 
because ot his atrons physique to serve as a xoortar 
emmnition carrier which required no special ald.ll. He 
inqtxired it he would be subject to tire as en enmm1 tion 
carrier and was told that he would. He then declined 
that opportunity and stated that he would preter to be 
court-martialed. 1 

6. !he charge sheet shows that.accused ie 22 years Of ese, we.a inducted 
into the~ 15 ~st 1942, and had no prior ~ervice. 

7. 'l'he court was legally eonstituted. No errors injuriousl.y att'eeting 
the substantial rights of accused were colllllitted during the trial. The 
Boerd ot Review is ot the opinion that the record·ot trial ia legally 
8\lf':t'icient to support the findings end the sentence. 

' J"uclge .Advocate. 

1udge Mvooate. 
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Branch Otf'ice of The Judge Advocate General 

. with the 
North African 'l'hee.ter of Operations 

.Aro 534, u. s. Arntv. 
10 jugust 1944. 

Board of Review 

NATO 2974 

UNITED STATES 	 ) 

) 


. v. 	 ) Trial by G.C.M., convened at 
) APO 464, u. s • .Ar?iv, 2 June 

Private WILLIE D. OLIVm, ;m. ) 1944. 

(34 073 530), Company D, ·92d ) Dishonorable discharge and 

Engineer Regiment. ) confinement for 20 years.


) u. s. Penitentiary, Lewisburg, 
) Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

Mackay, Irion and Remick, Judge ..Advocates. 

l. The record of trial in the case of the soldier DSmed above has 
been examined by the Board of Review. 

2. Accused was tried upon the following Cbarge and Specification: 

CHARGE& Violation of' the 93d .Article of War. 

Specification& Ili that Private Willie D. Oliver Jr, Company D, 
92nd Engineer Regiment, did, at Mazzafarro, Italy9 on or 
·about 3 May, 1944, with intent to comilit a felony,, viz rape, 
commit en assault upon Jingelena Bosse, by Yillf'ully and 
feloniously striking the said .Angelena Bosse on the body with 
his tist, end biting her on her lip with his teeth. 

Accused pleaded not guilty to and was found guilty of the Charge and Speciti 
cation. Evidence of three previous convictions, two by summary court-IIBI'tial 
for entering an off-limits area and tor wrongfully appearing on a public 
thoroughfare with jacket not buttoned, both in violation ot .Article of War 96 
and the third by special court-martial for absenting himself from his 
organization without proper leave, in violation of .Article of War 61., was 
introduced. He was sentenced to dishonorable discharge, forfeiture ot all 
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pay and allowances due or to becon:s due and confinement at hard labor tor 20 
years. The reviewing authority approved the sentence, designated the 'United 
States' Penitentiary, Lewisburg, Pezmsylvania, as the place ot confinement 
and forwarded the record ot trial tor action under Article ot War 501. 

3. The evidence shows that on 3 May 1944 a detail of colored American 

soldiers including accused were worki:ngnear 'the pump house at the canal', 

in Mazzatarro, Italy, cleaning drainage ditches, and a group of Italians 

includirig Angelena Bosse was working in near-by fields (R. 5,6,9,11,13) • 


.Angelena Bosse testified that about 1700 hours 3 May 1944 when she was 

working about half a kilometer trom the pump house, accused, whom she had 

never seen before~ threw her on the ground and bit her on the lips, causing 


. I
her face to be covered with blood. Witness testified that accused, on top 
of' her, placed his hand over her mouth and.raised her dress, but that 'he 
did not have time' to do anything else~ (R. 9,12) She ptmched accused to 
tree herself and struck him with a hoe, trying •to hit him any place•. 
Witness testified further that accused was standing and running after her 
I>rior to the time she hit him with the hoe and that 1he was never on·the ground 
before' she hit him. Witness testified also that she chased accused, that it 
was then that she hit him with the hoe, and that accused escaped on a bicycle. 
Witness retllrll.ed to the field and tound accused's field jacket and cap which 
he had been carrying and a rubber boot he had been wearing. (R. 10-12) On 
recross-examination witness testified she remembered making the statement 
'when he grabbed me I hit him with a hoe and he f'ell to the ground' and that 
the statement was true. 

& Italian man, who was working in his field, testified that at about 

1630 or 1700 hours when the 'soldiers stopped workillg1 , 


•I saw a colored soldier leave.the other soldiers and go 
across the field where that woman was working •. I was about 
100 or 120 meters a.Way at that time. I saw him talking to 
the woman, or doing something, then I saw them both on the 
gt>ound. While I was watching they both· tell on the ground. 
I talked to the five or six other n:en who were workillg with 
me-, and they said, 'Go help that woman•.. While those tour 
or five men were running I saw the colored soldier get up 
trom the top ot the woman and grab a hoe •. He grabbed the 
hoe end was going to hit the man that ran·up there. One 
of the Italian fellows struggled with him, but he wasn't 
hit. They struggled and he tell to the ground and the 
Italieli grabbed one boot. The. ~olored soldier tell on the 
ground. He. grabbed the· hoe and the rubber boot and the 
colored soldier escaped. 1 

· · 

Witness was 120 meters away and could not recognize the soldier. (R. 13,14) 

A noncommissioned officer, who was on the detail ot which accused was a 
member, testitred that on 3 May 1944 the detail ceased work about 1600 hours 
end~that all the soldiers except accused got on a truck tor the return to camp. 
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Witness testified that accused, who was •wearill8 O.D.•s and hip boots•, 
was on the opposite side ot the canal and observed a •1ot' ot civilians work
ill8 •in the fields there•. It was necessary for accused to cross over a 
bridge some distance away in order to get to the truck. About 1615 hours 
witness observed accused was rw:ming and 1 saw them chasing him'. (R. 5-7) 
At that time accused was about halt way to the br~dge but headed back in the. 
direction ot the place where the detail had been working (R• 7), being chased 
by a group ot from seven to ten Italians. Witness testified that the next 
time he saw accused was· about five minutes later and that accused was then 
coming toward the truck. Al though someone said 'Here comes Oliver• , the truck 
drove ott without accu.sed, after it had been waiting tor him about ten minutes. 
(R. 6,8) . 

Second Lieutenant Val en tine V. Costanzo, . 92d Engineer Regiment, testified 
that about 1650 hours, 3 :May 1944, with •Colonel Bemiett• he drove in end 
parked a 'peep riBlit next to the p\lIIU) house' and saw accused on the back of 
a bicycle beill8 pedaled by an Italian boy. ,.!ccused 1 had no boots or shoes, 
no hat and no field jacket•. Witness testified that-he understood Italian 
1p~tty well' and that ..Az18elena Bosse 'came up to the peep and pointed out 
Oliver and started speak1ng incoherently'. (R. 15,16) He testified, over. 
objection by the defense, that she told him, 

'that she was in the field working and the soldier came over 
and asked her a few things. She became frightened' and iooved 
ott to another field to continue her work• (R. 16), 

and also over objection that 'atter she was there a short while the soldier 
grabbed her and threw her on the ground'. The law member ruled witness 
might 1give the substance of the conversation• witness bed with the woman end 
witness testified, 

'The tanners that were working in the area ran up to help 
her end the soldier noticed them, and tried to run ·away. 
In her efforts to hold ·him, she said that she had pulled 
oft ODe of his boots. She later presented that boot to 
u,s when she met us on the road. Then she also pulled her 
skirt up end showed me that .her under garments were bloody. 
Her face was also bloody. I asked ·her what had· happened 
and she said that the soldier bad bit her.

1 
(R. 17) 

·witness also testified that at that time the iranen did not say enythillg rlth 
respect to the actions of the accused while she was on the ground. Witness 
further testified that he had not been able to get any coherent statemants 
from the woman until after the ·colonel had left taking the accused w1th him, 
end that then she bed quieted down and told witness what had happened. (R. 17) 
Witness testified that what was then told him was the sama as he was told by 
her later that evening when accused was present•.Defense then- mved that 

1 the witnesses testinx>ny be stricken, first, for the reason 
that it is hearsay and second, for the reason that the 

t I 
accused was not present when the statements were made • 

-' .. 
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The motion was denied. (R. 18) Witness further testif'ied1 

1 'I'he surgeon asked me to ask the woIOOn whether or not the 
soldier had reached the woman's privates, and she said no• 
(R. 20,21) • 

.A. noncolllDissiohed ofticer of' accused's company testified, ·as a witness 
for the defense., that on a date he did not know, about 1615 or 1620 hOura, he 
looked through field siassea, in search ot accused, end 

•saw some Italians running towards the' bank:.· He was standill8 
still when they were ·about 20 feet trom him. Tb.en he looked 
as though he was coming on down towards the ditch. Wiien he 
pulled up to the wilding the Lieutenant went eround ·the 
building and said that he couldn' :t find him1 (R. 21). 

He further testified that accused went 'towards the truck' end tha1 the Italiana 
were running toward him (R. 22). 

J.ccused elected to remain silent. 

4. There is eTidence that at the place and time alleged accused 

seized .Angelena Bosse, the 1rOillBn named in the Specification, forced her to 

the ground end placing himself upon her, covered her JIX)Uth with his hand 


·and 	raised her dress. It is shom that he bit her lips, causill8 bleeding and 
that shortly after the incident the woman exhibited her undergarments to an 
of':ticer who testified they were bloody. Regardless ot the illf'erences deduc
tible f'rom these and other circumstances, there is substantial evidence that 
the woman resisted accused and that upon the basis of' all the eTidence, the 
court was warranted in concluding that the accused assaulted the woman and 
that concomitantly therewith intended to have oernal lmowledae ot her by 
force and without her consent. 'l'he circumstances support the conclusion that 
accused, in CODmitting the assault, intended to onrcome ai:iy resistance b7 
torce~ actual or constructive, and to penetrate the WOIIl8D.1 s Jlerson. It is 
imnaterial that her resistance and the arrival. ot help prevented accused · 
trom accomplishing his purpose.- The allegations of the Specification f'ind 
substantial eupport in the ·evidence and all elements ot the ottense charged 
are tull;y established (MOM, 1928~ par. 149!). 

5. Some ot the testimony o:f' Lieutenant Codanzp · concerning his ocm:ter
aation with the 190ill8J:i w8s hearsay. ilhile part ot it Jnight be deemed 
admissible under the res gestae or •prompt complaint' rule, "it is unneceS&al'J', 
tor the Board ot ReTiew so to hold, obserTing that the substance of the e:zira 
judicial atatements of' the woman was elicited by other evidence-in the case.· 

An exoeptionable part was the.women's pretrial statement. to the ettect that 
when accused spoke to her prior to the aaaault she was frightened and went 
to another tield to continue her work. . But neith.er this nor the other 
statements can be said to have 1njuriously affected the subs.tantial rights 
ot the accused (I.I' J'l). 

6. The charge sheet shows that accused is 28 ;years of' age and ns 
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inducted into the kr:my 19 April 1941.· He had no prior service. 

7. The court was legally canstituted. No errors injuriously attecting 
the substantial rights of accused were connnitted during the trial. The 
Board of Review is of the opinion that the record of trial is legally sutti
cient to support the findings end the sentence. Confinement in a penitentiary 
is authorized by k-ticle ot War 42 for the ottense ot assault with intent to 
·comnit rape, recognized as an ottense ot a civil DB.ture end so pmishable by 
penitentiary- confinement for m:>re then ane year by Section 455, Title 18, 
'Onited States Code. 
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Bren.ch Office of The Judge Advocete General

with the 


North J.fricen Theeter of Operations 


.APO .534, U. S. A..~, 
25 August_ 1944. 

Boerd of\ Re"fiew 

NATO 2992 

UNITED STATES ) 34TH U:Fl.NTRY DIVISION 
) 

v. 

Second Lieutenant GEORGE w. 
CJ..RTER ( 01 299 849 ) , ColllJ,'lany 
G, 133d Infantry Regiment. 

) 
) 
) 
) 
) 
) 

Trial by G.C ~M., convened at 
·.APO 34, U. S_. Army, 19 Jt.µie 
1944. ; 
Dismissal and confinement for 
15 years. 
Eastern Branch, United States 

) Disciplinary Barracks, 
) Greenhaven, New York. 

REVIEW by the 00.ARD O]'. REVIEW 

Mackay, Irion and Remick, Judge Advocates. 

l. ThEl record of trial in the cese of the officer named above has 
-been ex~ed by the Board of Review. 

2. .Accused was tried upon the following Charges and Specific&tions: 

CHiiRaE I: Violation of the ?5th Article of War. 

Specification ls In that Second Lieutenant aEORGE w. CARI'ER,· •Company G, then of Cor:ipeny F, 133rd Infantry Regiment, did, 
on-or about 17 April 1944. in the vicinity of Borgo Montello, 
Italy, misbehave himself before the enemy by failing to lead 
his :patrol on reconnaissance against the enemy, having been 
ordered to do so by Captain HOGH s. JACOBS, his commanding 
officer. 

5l;iecification 2: In that Second Lieutenant GEOIGE W. CARTER, 
Co:n:pany G, then of Cor.ipany F,- 133rd Infantry Regiment, did. 
on or about 18 April 1944. in the vicinity of Borgo M:>ntello, 
Itily, misbehave himself before the eneJJzy" by failing to lead_ 
his patrol on reconnaissance against the enemy, having been 

' 
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ordered to do so by Captain HUGH s. Ji.COBS,. his corrr.£IJ.dinr; 
officer. 

Specification J: In that Secand Lieutenant GEOFGE ii. C,.',..:'1T.ER, . 
Company G, 1J,3rd Infentry Regir.J.ent, did, on or about 24 Ji.pril 
1944, in the vicinity of Bergo 1bntello, Italy, misbehave 
himself before the enemy by refusin[; to lead his patrol on 
reconnaissance against the enemy, having been ordered to do 
so by 1st Lieutenant Wli.LTER J. ·ESCO, his comr.ianding officer. 

CHJ.RGE II: Violation of the 96th J..rticle of itar. 

Specification: In that Second Lieutenant GEORGE ii. C.ARI'ER, 
Company G, then of Company F, lJJrd Infcntry Regir.J.ent, did, 
an or about 18 .April 1944. in the vicinity of Borgo'1'bntello, 
Italy, falsely, knowingly, and with intent to dec~ive, report 
to Captain IIUGH s. JACOBS, his comnanding officer, that he 
had, pursuant to order, led his petrol on reconnaissance against 
.the enemy on 17 April 1944. when in truth and,in fact the patrol 
mission was never performed by hin. 

He pleaded not guilty to and was found guilty of the Charges and Specifica
tions. No evidence of previous convictions was introduced•. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due and confinement at hard labor for the tenn of his'natural life, 
three-fourths of the mei:;ibers of. the court :present concurring~ The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of War 48. ·The confirming authority, the Comr.ianding General, 
North African Theater of Operations, confirmed the sentence but reduced the_ 
period of confinement to 15 years, designated the Eastern Branch, United 
States Disciplinary Barracks, Greenhaven, New York, as the place of confine
ment and fonrarded the record of trial for action under .Article of War .501·· 

3. The evidence shows that in the month of April 1944, the 2d Battalion, 
133d Infantry Regioent,. commanded by Lieutenant Colonel Bruno G. Marchi, was 
in a defensive position on the Anzio beachhead (Italy) (R. 22,23). · On or 
about. 17 April accused was platoon cor.inander of the second platoon, Company 
F, 133d Infantry, having been assigned as platoon 1eader two weeks previously 
by Captain Hughs. Jacobs,· company commander (R. 8,11). Compeny Fat that 
time was 'in the li'nes' in the vicinity· of Borgo Montello, Italy, in a 
defensive position about 500 to 1000 yards from the enemy~ There were no· 
friendly troops between Company F and the enemy (R. 8), who were Italians, 
directly in front, flanked by Germans (R. 14). The second platoon of 
Co?:lpany F·was on the front lines •stra.ddling1 a road 'listed as Albany 
number two'. about 800 yards from the. enemy. The platoon' 'formed nore or 
less of a bump in the coopany sector'., inasnuch as i,t extended 50 to 75 yards 
in front. of the flanking platoons. (R. 14) The platoon comnand post was ' 
a large building situated on two roads that joined 'Albany two•, ·and was 
'fairly well shattered on the side towards the enemy' (R. 14,15). This 
position received 'the r:iajority of the shelling and mortar fire•, consisting 
for t_he most part of medium artillery and sooe mortar fire and a .few self~ 
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propelled· t,uns. Captain Jacobs testified that the •c.p. vms hit fifteen or 
twenty times• during the period fron 13 J..pril to 6 I-;::S.y'. (R. 12) He further 
testified: · · 

'Our coz:ipany, being in defensive position, was prdered by 
Battalion to send one patrol out each night to determine 
the strength and position of the enemy. On the morning of 
the 17th I contacted Carter by telephone and ordered him 
to take F Cor:'lpany's patrol out that evening.• (R. 8) 

J\nd further : 

'I told him that he was to lead a reconnaissance patrol and 
was to leave· at eleven o'clock from his platoon area; to go 
up to the right; and his objective was house 127. He was to 
deter~J.ne whether or not this house was occupied by the. 
enemy and, if so, what the disposition was.• 

.And: 

'I told him that for further information he could contact 
Lt. Ne.....inan and that he could give him more details as to 
the route and what to expect in the way of enecy disposi~ 
tion in that area.• (R. 9) · · 

.A.ccused 'was to leave at 2JOO hours on the 17th and return. at 2:00 a.m. on 
the. 18th', and this was included in the-.?rder. Accused 'accepted' Captain: 
Jacobs' order, 'said that he understood it, and that he would contact Lt. · 
Newnan and would teke the patrol out.• (R. 9) · 

. . 

'ilh.en the order was received in ~he platoon commend post, accused told . 
Technical Sergeant (now Second Lieutenant) Dean B. Hamilton, 'of the call and 

. what the order was about•, which was to 'call in three more men to go on a 
patrol' (R. 14,15). Hamilton testified that accused 

•asked me if I wanted to go and· I said yes and I ,picked out 
, the three men ·and sent for them. 1 · 

This was at about 4~30 or 2200 hours. Witness further testified that, 

1 .After they ceme in, of course I gave them routine instructions 
to get ready for the patrol, and I and Lt. Carter went·over . 
the a.!,rial photograph and picked.out the route and showed the 
men 'the route we would take and the objective of the patrol', 

which. was to leave at 2300 hours. (R. 15) 

·Shortly after 2300 hours the patrol was ready to leave the· commari.d post, 
•so Lt. Carter put on lira side-arms·and the rest of us put'on our arms and · 
helmets•. Then, Hamilton testified, 

: 
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'we went out the door end we cot, I Ell'ld the three privates, 
GOt outside and a mortar shell lobbed in a?proximately 
thirty to fort~, yards a'l'lay and we didn1 t knoy: whether to· 
take off then or not and the Lieutenant said to wait a nhile 
and I stepped in the doorway and I noticed that Lt. Carter 
was shekin6 end a little nervous.and stood there fifteen 
minutes or a half hour and.uent back in the c.p. and I 
called the others into cover and stepped inside myself to 
wait for further orders.• (R. 16) 

~itness thoue;ht accused was 'nervous and shaky' because 'I could feel him. 
,,e were standing'beside each-other. It was an open dod'r·and it wasn't 
~oo dark. 1 (R. 21) He described accused's •reaction• when they started to 
go out as follows: · 

1 He got up from the desk, strapped his side arms _on, end 
let out a big breath and. said, 1 Iet1 s go', and he just 
headed for the door.and got through the door and st_?pped. 1 

It appear~d to witness that accused 1 intended~to leave the b~ildi:eg 1 • (R. 19) 
·.· ' 

No one went·out on the patrol mission end accused remained in the 
orderly room of the platoon conr.iand post. Harr~lton testifiedt 'About an 
hour or en hour and a half later he (accused) got.up and said, 'Com on Dean, 
let' a go end report', and I said, 1 LJ.right 1 • •. (R. 16) · 

I.eanwhile, et the company coI:llllSlld post, Captain Jacobs was'· informed by 
telephone at about 2315 hours that· the patrol had left. He testified: · 
1 11.bout two o'clock when the patrol was to have returned there was no report, 
so I phoned· the c.p. again• and 'sent a L'lessage to Lt. Carter to report to 
the c.p. and give n:e details of the patrol'. (R. 9 ,10) ".;';.bout fifteen · 
t'linutes later• accused 'came to the company c.p. with his platoqn sergeant· 
and he and I went over the aerial photograph and he turned in his report to 

,,. me". Captain Jacobs further testified: ' · 

'I asked hio ho'\'/ it went encl he said it v1as pretty rough 
and I pulled a photograph out and asked him to point out 
the· route he took and what he found and whether or not it 
was on the photo~aph. So he showed me the route I had 
prescribed, leaving the platoon· area and moving up along 
Albany number two end he bed followed this route until four 
hundred yards from his objective when they were fired on . .. 
and the gun was in the vicinity of house 94 and they proceeded 
a little farther and drew fire froo the right front near 
house 126, the house next to his objective. He said he didn't 
move the patrol very ouch farther 'because of the fire but 
that they remained in position end formed a listening post 
and in a abort while he could not hear any enemy movement · 
and did not draw fire·froI:l house 127 and it was not, so far 
as he could determine, in ene::iy hands' (R. 10). 

~Thereupon., Captain Jacobs telephoned •Captain Ralph' at the battalion '· · ·· · 
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corr.r..and post encl •told hir::. thd Lt. Carter v:ould give the report so he 
took the phone· end e;ave Rc;.lph the report'. Ca:pto.in Jacobs testified that 
he •assisted" accused 'by holdinG the :wep for him', end then 'con.;ratul~ted 
Lt. Carter on his ".Patrol a.-id told hir.i to go back to his c.p. and. c;et 
rest'. (R. lo) Captain Jacobs observed accused's eppearence at the tine 
md testified: 

•Carter 	was alricht, slightly excited I thoucht, but seemed· 
collected and was able to give re en account ,of the patrol 
end. dicln' t see::i troU'bled. at all to me' (R. 36). 

He furth~r testified: 'About 'twenty r.tlr.utes later his platoon sergeant 
(Hamilton) and platoon guide (Staff Sergeant Lockie) esked me to go outside 
because they nanted to speak to ne• (R. lo). 

Hamil ton testified that after the report had been w,ade he r·eturned with 
accused to the ~latoon COL!lland post and 

I 

11 went down to get water with Sergeant Lockie and I told 
him what the situation was and, thinking of the results that· 
might occur due to the report, I decided that we better tell 
the Captain what the score uas and I went dovm and called the 
Captain out and told hin in case it meant anything one way or 
another that we had not gone out on.the patrol and that he 
should do whatever he thought was rie?ht' (R. 17). 

'.; 	 A.13 a result of his conversation with He.mil ton end Lockie, Captiµn. Jacobs 
te stifled that he 1 telephoned Captain Ralph and told him to cancel' '!;he patrol 
report and that I would explain to him later in person but that I wanted it 
cancelled i.T'JI!lediately and then called Lt. Cuter• (R. ·10) end: 

"I'told Lt. Carter that I was not satisfied with the.results 
of his patrol and ordered him to take the patrol out the 
following night with exactly the sm:i.e mission and hours of 
departure and return• (R. 11). 

Hanilton testified that 'the next night' at about 2100 or 2130 hours he 
had a conversation with accused: 

'The telephone rang and he had apparently received orders to 
go out on a petrol end he turned to me and said, 'Here we go 
again', end told me we were to go on the same mission as the 
night Jlefore and wented to know if I wanted to go egain and 
I said, yes• (R. 17). · 

Witness further testified: 

•We 	 sat around for another hour or hour and. a halt ana ,I 
asked hin" i:f' he wanted to call in the other men end he: Said, 
•Not yet' , and so :r; was waiting for the order., -to call the · · 
men in and we, decided to pick up a couple of men from out an 
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the line so we didn't call them into the c.p. When it got 
time to go we got as far as the doorway and Lt. Carter 
couldn't' seem to get beyond the door. He was nervous and 
shaky and breathing heavy end.we stood there for a few minutes 
end he started a couple of tines _and he didn 1 t seem to be able 
to make it and we stepped back in and he seid, •Dean, I can't 
make it', and I said it was one bf those things and thet,if 
he couldn't do.it, he should tell then and he celled the 
coopany c .p. and talked to Lt. Hi€;€,;ins and told theo that he 
couldn't make it 1 (R. 17,18), 

and said, 

1 
' I can't make it. I guess you will have to make out the 
papers'. 'l'here was a pause and he turned to me and· said, 
'Sergeant l!emilton, do you want to meke the patrol', and I 
seid, 'Yes'• (R. 19). 

- , 

Hamilton went out on the patrol, which.was the only one that left that 
nigltt,"and accused did not accoqpany it (R. 18). Witness further testified 
that accused's •reactions• were 

·•a repetition of the night before. He got up, put on his 
equipment, and headed for the door and went through a black
out room. There were no Visible actions. In other WJirds, 

.you couldn't see his actions but _just by sound.• 

1Then accused wen.t in and took off .his belt, sat down on a chair, and called 
.the compant cip. 1 He' had 'reactions Of fear• and was •very shaky·•. en. 19) 
His voice Rwasn' t normal. -It wasn't shaky and yet it sounded as forced 
control' ( .• 21). 

Captain Jacobs testified that as.a result of.a conversation he had had 
with the executive officer he talked to accused •at the c.p. aroubd midnight' 
of J.8 . April, and ... , 

•I 	asked Carter what the'trouble was and why he ·was not out 
on the patrol and he told .me he got'as far as-the door of 
th·e c .p. and just couldn' t go. His· nerVes were shot or 
sozmthiDg end just couldn' _t take it: I asked hi;Il if the · 

· same 	thing occurred the previous night and he said yes. I 
asked him if he knew what he had. done when he turned in the 
report when actually he had not made it. I told him I wanted 
officers leading my i:nen right and ordered· him to get his · 
e~uipment end report to the Battalion e.p. 1 (R. 11) • 

. At that time ~ccused appeared to witness to .be •very calni•..I ezj)ected him 

to be excited but·he·accepted my order withou:t any argument• (R. _36). 


: .,. · Lieutenant COl~ei ·Mer~hi testifted that on or about 17 .April he received 
a report concerning~accused from the commanding officer of F Company. He 

: · further testifiedC~::. . · 
. I ·- ·~ . }'II • , "' • ' 
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•at 	thet tirw I clid nothine. Ca:pt£iin J.:..cobs had rranted 
to give hin ·another chance so I told hin to ret1ain with 
him and told Captain Jacobs to report further." 

J..f'ter witness received a second report fron Captain Jaccbs, he ordered 
accused to report to him at his coo-:J.Eilld post. (R. 22) ~ccused c&De to the 
col'.!ImSJ1d post 'during the nit;b.t 18th-19th" end remained there two days and 
approximately-two nights. Lieutenant Colonel Marchi testified a •He ate his 
meals with me. We were confinec to two S!:"..all roor;,s and in very close contact• • 
.Althouc;h there was •quite~ bit of shelling near the c.p. at all times•, 
accused did not appear to witness to be •unusually sh£.ky" or •unusually
nervous•., 

'to me J.+e was perfectly non:ial. He ate his neals regularly 
. and joked and talr.ed with all of us. I think he even played 

CGrd.s with some of the officer& ar.d was absolutely no!T.lal." 
(R. 22-24) 	 . 

W~tness further testified that 'on the niGht of April 20-21 1 he felt that 
accused 'was absolutely normal and fit for duty so reassi01eci him to G .Coopany, 

. commanded by Lt. Esco. I told Ct.rter to report to Lt. Esco and G Cor.~pany for 
duty. He did that sar.i.e night' (R. 23). 

When accused reported to First Lieut~ant Walter J. Esco, conimanding 
Company G, 1 he was not assigned to a platoon• for· 'each :platoon had a 
leader• £ind 'he was an extra officer at the time•.- Lieutenent Esco testi-. 
fied that he decided, on or about 24 April, that it was accused1 s· 1 turn1 

to leLd a reconnaissance patrol1 •because he had no other duties", and 
further testified: 

•r talked to Carter on tuo occasions on 24 April. On the 
first occasion, it was in the afternoon sonetime, and I 
told him that it was his turn to lead a reconnaissance 

- patrol and told him the number of men he would have, the 
route, and time he would leave, and the tine he was expected 
to return, and the mission of his patrol. He told me that 
he didn't think that he could take the patrol out s.nd I told 
him that ha had better think about it for a while and sugcested 
t_p him th~t sorooone else take the 'patroi out and that he would 

. 	just go along with them and perhaps after he had been out he 
might overcome any apprehensions or fears that he had, so he 
sort of .left with the understanding that he would think about 
it. Later in the afternoon I talked to .him again and told 
him that he wap ordered to take out the patrol that niGht'. 

:Further: 

1He said that -lie couldn't do it and just refused to take it 
out. I asked him if he realized what that meant and he said 
he realized fully well what it meant and I told him that that 
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(3J4) 
m;.s an orCer th£t he wes to take the patrol out and that it 
~as direct disobedience of £lil order if he didn't and he said 
he couldn't take it out.• 

The or~er wan given to accused around 1600 or·17oo·h0Ul's; patrols went out 
•generally between 2000 hours and 2200 hours•. (R. 26,27) Ji.nether officer 
was assigned •to lead the patrol that Lt. Carter was to acconpeny•, and . 

. that patrol left between 2000 and 2200 hours tlw. t nit;ht ( R. 28). · Accused 
was ordered to return to the Battalion co:c:imand post end left Conpany G 
around 2130 hours (R. 27,28). 

Lieutenant Colonel I·.£.rchi testified that when accused cm.1e beck to his 
cor:Jr.J.Emd post he talked to him, and 

•r 	asked him if he knew the seriousness of his offense and he 
said yes and I asked him if he could go bock end c£rry out 
his orders and he seid not and I said there is nothing for me 
but to send you back for trial and he said, 1 I guess that is 
what you will have to do''· 

Witness then sent accused •to, the rear of our kitchen area to take a little 
rest•. (R. 23-25) 

Accused had been in Company F about one month prior to .17 April 1944. 
J?rior to his assignment es platoon leader of' the second platoon he was a 
•surplus officer end worked in general with all the platoons•. Captain 
Jacobs considered the qual~ty of his work •very goou•, althotigh he had been 
given no individual mission in combat prior to 17 April. (R. 11,12) 
Hamilton testified, in regard to accused's •action under fire 1

, that 
'' I 	 I 

•When 	an occasional shell cem:l over, I noticed .he would tE.ke 
a ~eep'breath and say, 'Cut that shit' or some sir.ilar 
renerk. Before the patrols ceme up I never, noticed anything 
in particular. 1 

.. 
.After the coffipany moved 1 into the line• and the platoon coanand post was 
occupied, witness testified: 

'whenever a berrat;e car~ in, we headed for the dugouts in the 
center of the room in the building and it seemed that, as 
the days went by end the b£rrages cane in more, Lt. Carter .. headed for the hole just a little f~ster than the rest.• 
(R. 18) 

_) 

It was stipulated that, after. his rights under Article of Wer 24 had. 
. been· explained to him, accused 'made a voluntary statement concerning his 
case' to the investiGating officer, reading as follovre: 

•an 	or about April 17, 1944 when Captain Jacobeo told I:le I 
was t,o lead a reconnaissance patrol to house 127, I fully· 
intended to lead the patrol~ I had orgenized the patrol, 
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('35) 
told theo our objective, and showed then the route we would 
follow fra:? an aerial photo :furnished by the company. The 

. patrol was scheduled to leave at 2300 hours. As we sterted 
out of the platoon C.P. which was in a house, a Genr.an 
ma.chine ~ opened up firing down the rOE:.d past the. house. 
I got as far as the· door of the house and something happened 
to me. I got as far as the door of the house and coi.U.dn' t go 
~Y f'arther. What happened I cannot say, but all I thought: of 
at tha~ tioe was getting in the security of the house. I just 
couldn't help ~self. I went back into the house and sat on 
a chair. I was shaking so bad I could hardly sit still but 
I didn1 t have any idea of what I should do. About 0215 hoiirs, 
Capt. Jacobs called on the sound power phone and asked if the 
patrol had returned. I told him it had and he told me to 
coire to the company C.P. end give hiu the report. The distance· 
to the company C.I>. is about ,300 yards and I had my pla~oon . · 
Sergee,nt, Sgt• Hamilton go with me to the c·.p. Tliere I /gave 
Captain Jacobs the erroneous report. Why I gave the re~ort 
as I did, I cannot say because I don't know.• 

It .further states thatz 

.·•The next morning just after dawn, Captain Jacobs celled and 
said he was dissatisfied with my patrol of the night before 
and I was to take another l'latrol that evening with the same 
mission. At that time I didn't .know 'that someone had called 
Captain Jacobs and told him the patrol hadn't.gone out at all. 
I had· the feeling that Captain Jacobs k.new,-however, 'and I 
figured he was trying, to give me, another charice. I wanted to 
be given another chance, so I said 'Yes Sir'. I told Sgt. . · . 
Hamilton that we would have to go on another'i>atrol that night. 
Tliat night time came for the patrol to go out. I got as far 
as the door agairi., end I couldn' t gar any further, no matter · 
how hard I tried. I waited· for a few minutes and tried it 
again. Then I went back in the house and called the cornpeny 
C.P. Lt. Higgins answered and I told him that I just couldn't 
make it. He said 1 0.X., I know how you feel. Tell Sgt. 
Haoilton t-o take the patrol out'• So I told 'Sgt. H.emilton to 
take out the :Patrol. A.fter they had been gone for about .half 
en hour, the COII!Pany C.P. called and in.formed me that Captain 
J'acobs was on his way down to the platoon C. P. When he , 
arrived·he and I .wen! into another room where he e.ske4_ ms 

·what was wrong. I told.him I didn't know myselt. Then he 
told me he couldn1 t have a platoon leader in his company who 
acted like that and that I should get my stuff together end· go 
to the 2nd Battalion C.P•. with the runner that same morning. 
At the .Bn. C.P. I talked' to Captain Ral:t', Battalion S-3· .lie · 

· asked me what had happened and I told him e.S n~ar as I could. 
He· showed me &· l'Jlace to sleep~ 8nd I laid· down• bUt ·could. not 
s.leel>• I stayed at the .Bn. · C.P. that· day, the 19th; .that ... 
night end the tollowing aay.• · ·,· 
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(~36) . 

Furthermore i 

'About riidafternoon en April 20th, Lt. CoL Marchi, the 
Battalion Co:::mnnder, told me to get my equipment ready and 
to go out to 'G' company vdth the runner that evening. I 
rolled my equipment and that evenirig the"lst Sgt.·or 'G' 
Company and· Lt. Garris took me out there. Upon arriving at 
'G' Ccm.pany, Lt. Esco, the company commander, told me to 
sleep in his hole, where I stayed that night. The next ·day 
Lt. Esco talked to me and asked me about myself. I told him 
what had happened. Whether he knew· about what had happened 
at 'F' · Company or not .I am not sure, but from the way he 
talked, I don't believe he knew a tlling ~bout it, until I told· 
him. He said he didn't think it was his job to tr~ to straighten 
me out, and also that if I stayed witP, the company, I would have 
to do my share.of patrolling. I was at 'G' Company about three 
days or till about .April 24th•. On that nx>rning~· Lt. ~sco told 
me I would have to take a patrol out that night. -I thought 
about it for awhile and decided that I wasn't capable of'taking 
out a patrol and that even if'. I could. overcome my own fear I 

. 	did not have enou@l confidence"inmysel~ and that I rilight 
endanger the lives of.the entire patrol. I asked Lt. Esco for 
permission to call Lt. Col Marchi and see if he would see me . 
that evening~ He· said it was all· right with him, ao I called 
the Battalion C.P. Captain Menchester, S-1, answered and said 
that the Colonel was busy. I then asked.Captain i1anchester 
to ask the Colonel if he would see me that evening.· Captain 

· i1anchester asked the· Colonel and the Colonel. sB.id he wbuld. 
Later Colonel irarchi called me and asked me what I wanted~ and 
I told him, I dian' t ·think I could inake it. He told me to take 
the patrol out and then come and see him•. I told him I coulan't 
dO it. He said I would either take the patrol out or' be court.
martialed. I told hiiil I still cou~dn't do it. He· told me 1
then to think it over, and if I still felt that way that evening 
to come back to the Battalion C.P. with the 'G' company runner. /
I rolled my equi:prnent and· got ready to go to.the Battalion. 

Lt. Esco called me over to his hole a little later e.nd repeated 


....his order· and my refusal "to obey with Lt •.Elling, of c')mpany 'H'. 
as a witness. At dark I went to the Battalion with the runner~ ' ..... 
Colonel Marchi took me into a aide room and asked me what was 
wrong with me. ! told hini truthfully that I didn't know. He 
then told me to go back to the k1tc;hen area and to stay there. 
till he got word to· me. 

,...._··-. 
. 	 !. . • . ~ ( . 

•Prior to joining the 2nd Battalion, I had been Liaison Officer 

· · :.between the lOOth Infantry Battalion (Separate.). and the l,3,3rd 


· · 	·, .. · ·· 'Infantry., I was. with the lOOth Infantry. from" September 18, 
._ .. : ·:" 1943. unt~l lmch 18, 1944'· (R. 29; EX. A) "·, . . , 

.Accl.lsed identified. his signature o~ t~ .'. do~ument°'(R·~.· ~)> ... · 
....... 


' .-. ' - . . . .: -~ 

·~·..i ·, .:· ·. .: 
\: ,, . 	 .. .. ~ 	 ' " ~ . 

. ' : : . .. ·' - C', • 	 .... 
.. . .. 

' 
~ 

_., . .. 10 ·.;.· ..•: .·' ._, ..: <:·~:~-2;6s2''9 si'.: ... 

'."·. . ;'" '. . ~~ . 
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(l3'1) 
It was sti:puleted that Captain Raymond Sobel, !,!ed.ical Corps, 

Neuropsychiatrist, 34th Infantry Division, would testify, inter alia, as 
follows: · 

'On examination, ?00.y 2, 1944, I found the followingi · 'I'his 
officer was referred for disciplinary consultation. ·He had been 
liaison officer between the lOOth Bn and the 133rd Regimental · 
Headquarters since the landing in Italy. A short time ago he 
was given a :platoon. Soon he was assio:ied to take out a :patrol 
of four men into no man's land. He was quite a:p:prehensi ve in 
as much as this was his first patrol, his first excursion for-· 
ward o:f En C.J?. and his first conb~t experience in leading men. 
He brought the :patrol to a barb wire barrier and was closing 
it, when a machine pistol opened u:p on him. · He then lay in 
the ditch for he says 'my knees turned to water and I became 
peralized. 1 · In as .much as he felt that he could not lead the 
patrol he sent the :platoon Sgt ahead with his three men and 
returned to t~e Cl? alone, crawling furiously at the side of the 
road. On reaching the Cl? he hid in the dugout which they had 
made inside the house. 

'The next night- he· was ordered out on another :patrol and had an· 
occ\irrence of the same fear reaction with a·sensation of :paraly
sis, He brought the.patrol back to the C.P. called his CO aii.d 
was told to send out the 2 oen and remain behind. Shortly 
thereafter he was ordered by his Col to take still enotber :patrol 
out but he declined, saying that he was unable to do· so. Tb.ere-·. 
upon he was told that he would be subject.to court martial if·_ 
he did not fUlfill his duty as an officer~ · 

•Past 	history reveals fairly well adjusted hooe life with no 
great dependency upon his :parents. He al ways engaged in com
petitive sports, was a fe.ir student in high school and seldom 
had any :personal difficulties. He has been shy and timid as 
far as girls were concerned. On this account he.never learned 
to.dance. Nevertheless he ma.de an exceedi:rigly good adjustment 
and said he was not uneasy because of this. His· past army 
record is confined t.o replacement training centers where he was 
a part of the :perm~n.§:!lt cadre. He vo.lunteere~ for OCS and was 
a :fair student • · · · 

•, 	 . ~ 

•'l'he 	officer went through the two experiences above un.der 
:pentothal narcosis. No ~ety was manifested and there was no 

. terror· reaction on describing his so called paralysis.. I em .. 
convinced that his case involves low moral ~ibre. 

'DIAGNOSIS s Psychoneurosis anxiety·-.. 

·'Recommendation: Reclassification or co\ll't martial .:procedur~a·· · 

would be advi·sable in Jey'. opinion. . ·His IJSyChoneurosiS anxiety~ 


. is :present in approximately 90% of ·ol.ll' coobat troops in ~ mild 

fonn; 	 · 
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••iti•" 
1 1 •. Was be at the ti!:'~ of the alleged offense suffering 
from a defect of reason resulting from disorder of the 
mind? Ho • 

. , 

•1. 	 Vias the accused sufferin[; at the tir.ie of the offense 
from any er.lotional or physical disorder which trl.gbt have 
effected his behavior? Yes. 
If so specify: Psychoneurosis anxiety 
State ho>T this trl.Ght effect his behavior': Made it difficult 
for him to control his behavior• (Ex. B). 

Accused testified that he first came into the Army on 24 September 1940 

and was assi£Iled as a private to Coopeny H, 10th Infantry, Fort Thomas, 

Kentucky. Subsequently he went to the 1610th Recruiting Center at Cat'.!P 

Gront~ Illinois, where he was a mail orderly with the rank of private first 

class. Thereafter he became company clerk and was promoted to ~o~poral and 

to sergeant. Later he. went •to the' Infantry o.c.s.• at Fort Benning end 

from there to Fort Jackson, South Carolina, where he was assigied to the 

lOOth Division as a platoon leader. (R. JO) He was with the division f'rom 

25 Novet:!ber 1942 until 22 l1'!arch 194.3 end his duties consisted ·or teaching 

recruits their basic training. From there be _went to a replacemen~ depot 

and ultimately overseas to the C~astel replaceoent depot, temporery duty 

with the G-.3 section, Medite~aneen Base Section, and wes eventually 1put in 


·the lOOth Battalion• as liaison officer~on or about 17 September 194.3• (R • .31) 
He tes;tified that he cane to Italy with the lOOth Battalion and remained '>'li th 
that organization until about 24 l!E:rch 1944 when he "was transferred to ~d 
Battalion and Colonel M:i.rchi told 100 I was as.signM tc> F ·Company•, which was 
then located outside of San Giorgio, Italy (R. ,31,32,35). From there he 
caxr£ •with them• to the beachhead. He testified in regard to the events.on 
17 April 1944 as follows i' 

"I received orders to take the patrol in the afternoon. 
Jacobs infonned me, be celled me, and told me I would take 
a sn:all reconnaissance patrol, five men, and go to.house 
127 end see if the house was occupied by the enemy._.I \ 

said yes and he told me that he had an aerial photo and.he· 
would send it up but .that he wanted it back. Before that 
I told Sergeant Hamilton about the patrol and immediately ~ -· 
after dark my runner, Private Anderson, went· to. the conuie.ny 
c.p. end picked up the. aerial photo and when he got back 
Sergeant Hamilton s~nt for the other three men for the.patrol~ 
I showed the men the approximate route and marked with en :x 
was the company c.p. end also the objective end fr.an that I 
picked out the house where'our platoon c.p, was and plotted 
the route to·our objective. 'At approximately eleven that 

· same evening, 	we started out. .The tbree men were standing _ 
outside the house and I got· as far as the door and sometbfng. 
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happened. I still don1 t knou what it was but I coulcln' t 
go any fc;;rther. SergeOl. t P'..u:iil ton we.s standing close to 
me and I couldn't reke nyself GO out the door so I went 
back inside the house, s&t do~n on a chair, and nobody said 
anything. I am glad they didn't. I v:s.s ver-1 nervous. I 
could hardly sit still and how loilG I set there I can't say 
but the Captain called ju.st a little after two a.m. and 
Pr~vate .Anderson was on the phone at the tine. and the Captain 
evidently asked him :i.f the patrol had returned. He told him 
it had and then the Captain told Private .Anderson to tell me 
to come to ~he c.p. 'Slld give my report.• 

He testified thet when he rece'ived the order fro:;: Captain Jac'Obs, he 'fully 
intended to lead the patrol. 1 (B. 32) Further1 

'I didn't know at that time if soz:ieone had said something 
to .him but I had a feeling :frOl!l the way he ~alked that· he 
knew it didn't go out and that he, was trying to give mel 
another chance which was very white of him and l tol.4 him 
I would. 1 

The night of 18 April was 

•:rust 	a repetition of the night before. Sergeant Hamilton, · 
another man, end cyself were ·going. Hanilton was in the c.p. 
and the other nan was in the line and we planned to pick him 
up as we went thru the line. Sergeant Hamilton and I got 
ready to go and I got as far·as the door and the sane thing 
happened as the night before. 1 

• · 

The house in which his connnand post was located was under 'concentrated 
barrages• and was hit by shellfire three tines 'between 13-17 April' and 
accused was 'present 1 during all that•. He further testified: · 

1 The house iitself was kind of broken down by artillery and the 
rooo we were in had never been hit. There were no holes in. ·.. 
the ceiling or walls. This first shell hit in the corner 'of\ 
the 'room. Sergeant Hamilton was 'lying in the corner about 
three feet fron the corner. The shell hit in the ceiling ·ana 
splattered shrapnel and plaster around, so ir:unediately I· 
headed for· the hole in the small room and stayed in there for 
approximately one hour or en :Qour and a half. 1 . 

And, 

'I was trembling and ley there trying to calm myself and the 
medical aid.man was nervous himself and he considered that I 

· was more nervous than he was end tried to calm me down. 1 

(R. 33) 

4. It thus appears from uncontradicted evidence, including accused's 
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orm testimony, that at the place and tine allet;ed in Specification 1, 
C~erge I, Ceptain Hughs. Jacobs, accused's com."'::EJlding officer, ordered 
accused to lead a reconnaissance patrol for the p1ill'pose of discovering the 
disposition of ener.y forces. Accused prepared to go and assembled his tnen 
but at the appointed time of departure did not go and the patrol mission was 
not performed that night. The next day, as alleged in Specification 2; 
Charge I, accused was again ordered by Captain Jacobs to perform the identi
cai r.ission, that is to lead a reconnaissance patrol against the enemy, and 
again accused failed to carry out the order. After a rest period accused was 
assi[;Iled to another company and, at the tine end place alleged in Specification 
3, Cheree I, his corr1ns.nding officer, First Lieutenant Walter J. Esco, ordered 
him to lead a reconnaissance patrol and accused refused to obey the order. 
In each instance his company was before the enemy end subjected to interoit
tent eneiny shellfire. Accused's con,duct constituted oisbehavior, in violation 
of.Article of War.75 (MClv!, 1928, par. 14la; Winthrop's, reprint, p. 623). 

It further appears from uncontradicted evidence that accused, at the 
place and time alleged in the Specification, Charce II, after having failed 
to carry out the order of Captain Jacobs, his cor.lf.land.ing officer, to lead a 
reconnaissance patrol against the enemy, reported to hira, three hours later, 
that he-, pursuant to the order, had cal'ried out the patrol mission. The 
reconnaissance patrol hed not, in fact, ever left the platoon coI!lIIlE!!ld post, 
and all the infonnation accused gave Captain Jacobs was untrue. The court 
was fully warranted in finding that in ma.ldng the report accused intended to 
deceive Captain Jacobs. His conduct constituted a violation of Article of 
War 96. 

5. There 'was evidence offered by the defense to the effect that accused 
at the tine of these offenses was suffering frompsychoneur6sis anxiety, a 
condition •present in approximately 90% of our combat troops in a mild· form•• 
There is no showing of insanity and the evidence supports the findings. 

6. The charge sheet shows that accused is 25 years of ase, was comnis
sioned in the Army of the United States 14 Noveober 1942 and had prior · 
service as an enlisted man from 24 Septenber 1940 to 13 November 1942• 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were .coonitted during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and the sentence • 

•
~~~t.;2;;~~~~~~~•. Judge'Advocate. 

J'udge .Advocate. 
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'('41.) 
Branch Office of The Judge Advocate Gener~l 

with the 
North African Theater of Operations 

AP<) 534, u. s. Army,
25 August 1944. 

Board of Review 

NATO 2992 

UN I.TED. ST ATES 	 ) .34TH INFANTRY DMSION 

) 


v. 	 ) 'Trial by G.C.M., co~vened at 
) .APO 34, u. s. Ji.rmy, 19 tune · 

Second Lieutenant GEORGE w. ) 1944. 

CARl'ER ( 01 299 849), Company ) Dismissal and confinement terr 

G, 133d Infantry Regiment. r 15 years. • . 


) Eastern Branch, United States 

) ' Disciplinary Be.rTacks, 

) Greenhaven, New York. 


~- ~--·---.:.;..;.._.___ 

HOIDING by the BOARD or REVIEW 
~ ~. 

Mackay, Irion end Remtck, :rudge Advocates. 

------------------· 
Tha ncor4 ot..trial. 1n ·the case ot tM ott~c.~ name.d above bas been 

examined. by .the Board ot 'Revid· and held ~egally. sufficient to support the 
sentence• · · · · 

..._-""'.:;;;.&...311....i'6...ii...~~~~'4-;' :udse Advocate. 

~~~~~~~~~~~· :rudge .Advocate. 

NATO 2992 1st Ind. 

Branch Office of The J'udee .b.dvocate Genarel, NATOUSA, Aro 534, .U. s. Ar:llzy', 

25 .August 1944. 


TO & ComatvI1D8 General, N.ATOUSA, .A'PO 534, u. s•.~· 

J.. In the case or Second Lieute~t George .w•. ·carter (or 299 849 ), 
Co~an:Y ~·· l~·Intantry Regiment, at~tion 'i8 invited to'tbe foregoing . :·.,._, 
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(~) .. 
. ., 

NATO, 299t 1st Ina. 
2.,5 A\igust 1944 (Continued). 

' . ' '..._ . ' ,. f . ' - . . ~ 

holding by_ the Board or·neview that .the reeord'ot trial is legally su:tticient 
to support· th~ sentence, which holding is hereby approved. Under the Pro·:·:". ~ ~ 
visions ot ·.Article of' War 501, you now have authority to order execution ot · 
the sentence. · 1 ' 

2. ·Arter :publication of the -general court-martial order in the case, 
nine· copies/ thereof' should be f'ormded to this office with the foregoing 
hoiding and this indorsement·. 1or"cOnvenience Of reference and to facili 
tate. attaching copies Of thB published order to the record in t~is case, 
please place the file nuinber of.. the record in' .Pirenthesis ·at-.the end of .the 
published order, as follows: ' ' · 

(NATO 2992)• 

HUBERl' D. HOOVER · 

Colonel, J.A.G.D. 


Assistant Judge Advocate General ·,· 


. (Sentence ordered executed. GCVO 57, NATO, 25 Aug 1944) 



043)
Branch Office of Tee Ju,1c;e .:.c:.vocu;c GE;ncr&l 


":Tith the 

:r:orth li.friccn Theater o::' Operdic::.s 


l.PO 534, U. s.. i.:r::::-.,', 
30 J..U£;ust 194li.. 

Board of Revievt 

l'l'J..TO 2993 

UNITED ST.I.TES ) ISIJ,ND Bl.sE SECTIOH 
) 

v. ) Trial by_ G.c.r.:., convened e.t 
) Pelermo, Sicily, 14 June. 1944·. 

Prive.te Ll>-1'.P~rc:e: w. !.:OR!'ON' ) Dishonoreble ·discharge and 
(36 364 887), Battery D, ) confinement for life. ' 
214th .Antiaircraft Artillery u. s. Penitentiary, Lewisburg,
(Gun) Battalion. ? ~-, fennsylvs.nia. 

REVIlr.7 by the BC.AID OF REVIE'o'f 

lreckay, Irion and Ren:ick, Judge 'AdvocE.tes. 

1. The record of trial in the case of the soldier named above has been 
exar."J.ned by the Board of Revievr. 

2. Accused was tried upon the following Charges and SJ;lecifications': 

C:rJ.RGE J:: Violation of the 93d J.rticle of War. 

Specification i 1 (Finding disapproved by confirming authority.) 

S:pecification 21 In that Pvt. Lawrence W. Morton, Btry D, 214th 

JJ..A (Gun) Bn. ~ did, at Palermo, Sicily, on or about 15 

December 1943, with intent to do hin bodily ha.nl, coomit an 

assault upon Sciangula, Francesco di GirolCII:lO, by shootine; 

h:iT.l in the left arm, with a dangerous weapon to wit, a 

pistol. 


\ 

CHARGE II: Viol£tion of the 92d Article of War. 

Specification: In that Pvt. Lew.rence w. ?.Iorton, Btry D, 214th 

AAA (Gun) Bn., did, on or about 15 December 1943, with Inalice 


.aforethought, willfully, deliberately, feloni~sly, unlawfully 

and with :premeditation, kill one Sciengula, Vincenzo di 


i. 2~s ·· · . ____ _v 2 '1.1, -~ 



, , 	 {344) 
•. ~ :. 

·Girolano end di Bologna by shootine him with a pistol, at 
Palemo, Cicily. 	 ·· 

CF..J.RGE III: Violation of 
/ 

the 6lst Article of War. 

Specification: In that Pvt. Lew.rence w. !:Orton, BtryD, 214th 
Al.A (Giui) Bn., did, without proper leave, absent himself from 
his station at Palerra::>, Sicily, from about 22 October 1943 to 
about 28 December 1943. 

He pleaded not guilty to and was found guilty of the Charges and Specifica
tions, all members of the court present concurring in the findings. No · 

. evidence of previous convictions was: introduced. He was sentenced 1 t·o be 
hung by the neck, until.dead', all members of the court p~esent concurring. · 
The revie.,.:ing authority approved the sentence end forwerded the record of · 
trial pursuant to .Article of War 43. The confintlnG authority, the Cor;v.an<J.
ing General I l~orth .African Theater Of Operetions, disepproved the findinG of 
guilty of Specification 1, Charge I, confirmed the sentence but commuted it.·· 
to dishonorable discharge, forfeiture of all pay E:ncl allov1ances due or to ; · 
become due end confinenent at hord labor for the tern of the natural ·lire· of· 

'accused, designcted the 'United States• ·P.enitentiary, Lewisburg, Pennsylvania, 
as the place of confinement -and forv:erded the record of trial for action 
under Article of War 50h 

3•. The defense entered a special plea of insanity {R. 5). The proceed
ings of a board of redical officers which convened to exanine and detennine 
accused's·'mente.l condition and/or sanity• was received in evidence (R. 18,23; 
Court's Ex. l). The investigetion was conducted from 22 ~lay to 4 June (R. 18).
The findings of the board were as follows: · 

'Constitutional Psychopathic State; Psychopathic Personality 
manifested by, criminalism, inability to adjust to the social 
order, and inadequate emotional reaction. 

•.Although 	legally sene end responsible for his actions, his 
judgment is poor e.nd often on an infantile level. He knowingly 
end repeatedly hes done things which are socially wrong without 
consideration for the righ~s of others. He has not been able 
to learn from previ9us experiences,. including punishment, as is 
evidenced by repetitions of anti-so~ial acts.• · 

1 1~ Pvt Lam-ence w. ~.brton is at this dete, sane. 
2. 	 There is no·evidence that he was not sene on or abqut 15 

December 1943• 
3. 	 He understands the nature and quality of his acts, and 

is capable of realizing riGht from wrong • 
.}+ •. : He is able to Wlderstand the charges against him, and is 

· ~ capable of ,communicating intellieently with his counsel 
·.• and of doing the things necessery for the proper llI'esen

tat_~on of his. c~~e. •. <: . , .. ·' ., · · · 
One member of the board, a psychiatrist ( Captaiii Sidney Vogel. 34th S.tation 
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Hospital), testified that, he-had ex.::.mined accused before the date of the 
offenses alleged and hc.d concluded accused was sane (R. 7.9). The defense 
cotmsel stE..ted to the court: - 

•.At 	 this time I would just like to make a state~ent for the 
reco~d. I feel that the feet that Cap~ain Vogel originally 
exenu.ned the accused to deteri:U.ne as to whether or not he 

'had any psychiatric leanings and that subseqµent to the 
original exemination the accused allegedly comoitted some 

. 	serious crities, that in all fairness to the accused it seems 
that soneone other than Captain Vogel should have been on the 
medical board when the second exal'.llination was arranged for• 
(R. _9). 	 • 

The court ~denied• the plea that •accused be considered insane• and the. 
trial p~oceeded'(R. 19). 

4• The evidence for the prosecution shows that about 1815 hours on 15 
December 1943 Salvatore Sciangula and two of his brothers, Vincenzo and 
Francesco, were in their home at 31 Via Perez, Palermo, Sicily., It was dark 
outside. Salvatore ovm.ed a bicycle which was in the courtyard adjoining the 
home, about three meters from the house and ten meters from the courtyard 
doorway leading to the street. -(R. 33-35,41,42) The door to the street was 
usually halfway open (R: 34), but the bicycle was locked (R. )9). Salvatore-· 
heard a noise outside and, saying that 'they are taking the bicycle awa~, · 
went _out into the courtyard, followed immediately by Vincenzo and :Francesco, , 
in that order. Salvetore went toward the bicycle •to see what it was all< 

. about• and saw accused 'in the entrance• carrying the bicycl~ •. Salvatore 
told accused to stop, but he started to walk away with the bicycle. 
Salvatore followed and-grabbed the bicycle from accused, who thereupon ,pointed 
at Salvatore's stor:ach. The latter, thinking accused had a knife, called . 
out 1 cortella1 (•knife' in Italian) and made a 'fast backward movement•, 
_alnost falling to the ground. (R. 34.36,41,42) · Vincenz~ and Francescq had 
followed Salvatore and w!ll'e about seven meters away at that ·time.. Accused 
fired one shot·which struck Vincenzo who dropped to the ground and 1me.de a 
noise with his I:lOUth1 • Salvatore e.iso fell to the ground.and accused left, 
Francesco following him. (R. 40-42) . 

Francesco testified he caught up with adcused and seized him by the ./ 
. 	 shoulders and that-while witness held accused the· latter fired one shot over 

each shoulder and one •:from his side•, 'his arm going behind his back' (R. 
41,43). F.rancesco, who was -hit in an arm by one shot, returned home and · 
went to the hospital (R. 35,41~43). Salvatore did not see the encounter 
between accused and Francesco but heard three ~r four •rapid shots• (R. 15, 
40). 

' 	 

Both Francesco and Salvatore identified accused. in court though each . 
testified tliat at the-time of the shooting he did not see accused's face (R. 

' 34,37 ,4i',42). Salvatore testified he recognized accused 11'r0m his height]l~ · 
stature t and from the way he ran and that he admitted 'it was he. before the 
Comn:issario 1 (R. 37). Francesco testified 'In that mment ot fur~, I did 

/. 
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not see anythinc, all I sa~ was the person• (R. 41). 

Frcncesco testi.fied •Ever~-thini; h.:c:ppened so · suC:denl~{ thc::.t Saivetore 
grabbed the bicycle, the eccused grabbed it back, pointed the e;un at .the 
SElr.:le tine and fired' (R. 43), while Salvatore testified accused did not greb 
the bicycle back 1 because he did not have the ti~e• (R. 37). Salvatore, 
asked ··~7hen did he shoot your brother, when he pointed the pistol et you end 
you grabbed the bicycle?', replied •As soon es he saw hi~ (Vincenzo) because 

' 	 he was corninc forward' (R. 38). · This same witness when asked "Then why 
didn't he shoot you?' rep~ied ~Bcc&use I ~o• moved ir:;mediately backward end 
the shot hit my brother" (R. 39). 

Francesco, deoonstrating the reletive positions at the tiL'le of the 
shooting. placed Salvatore a foot end a half in front of end fscing accused, 
Vincenzo six or seven feet directly behind Salvatore end hiri~elf by the ieft 
side of Vincenzo (R. 43). Salvz.tore testifieq tlw.t he did not carry a knife. 
that Vincenzo did not 'pull out' a knife end that no attack was made on 
accused until after Vincenzo v;as deed (R. 36,37). · 

A neighbor of the Scisngules testified that about 1815 hours on 15 
Decerr.ber 1943 when he was going through the doorway from the courtyard to Via 
Perez he observed two :oen behind the door. one dressed 1 as an Anerican and 
th~,other only had the cap•. Vlb.en witness said 'good evening" one of the two 
men replied with the sarr..e words. Witness had observed a bicycle in the 
entrance to the courtyard. Shortly after leaving the courtyard witness 
heard shots behind him. Later he went to the'hospitel where he sew the corpse 
of Vincenzo and saw Francesco· who was wounded. {R. 31-33) 

Dr. Giuseppe Di Stefano, a 1 nedical surbeon', testified that on 17 Decem
ber 1943 he perfor~ed an eutopsy upon the body of Vincenzo Sciangula, identi~ 
fication of the body having been me.de by the 'King's Attorney'. Witness 
testified that death, which bed occurred frOI:l. 40 to 4B hours prior to the 
autopsy. was due to •a severe internal hemorrhage•, the result of •a firearm 
wound of medium celiber on the left side of -his thorax betv1een the ribs', 
which went from the front and left of the body to the rear and right. Witness 
further testified that they •were not able to find• the bullet and that it · 
would have been impossible for a hemorrhage to be brought about by an ordinary 
street fight. (R. 20-22) The King's J..ttorney of Pelerm:> i.dentified his . 
report of en e.utopsy performed upon Vincenzo Sciangula, llarts of which report 
were reed to the court without objection by the defense, defense stating in 
answer to a question by the court that the report was in substance the same 
as .Dr·. Di Stefano's testimODy (R. 22-24; Ex. l). 

Giuseppe Aronica testified .that she saw accused tor a few minutes about 
2100 hours 15 December 1943 When he came to her rocim and again efter midnight 
when he returned there. On the latter occasion he had a broken pistol with 
him. .which he stated to witness had exploded and hurt one of his fingers, which r 

was bandaged with a handkerchief. Witness-testified that accused stated to 
her that he had wounded one Italian and had shot at another •because they ~ 
wanted to steal his wallet' -end that she •understoOa.1 from a conversation . 
accused had with one Giuseppe P'uritano, with 1rhom he h~d returned, tbB.t accu.Sed 
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1hEld seen an Itelian with a bicycle end had tried to take-it away from him'. 
(R. 44,46,47) ' ··. 

; 

Giuseppe Furitano testified, as a witness for the prosecution, that he 
did not see accused on 15 December 1943 and that on that date he spent the 
entire night at the Patria Hotel with •a 1liss Bruna•. (R. 28,29) Witness 
identified a statement.as one he had signed. It was admitted in evidence 
over objection by the defense that.it was not vplunte.ry. (R. 29; Ex. 3) In 
it, after relating his conversation with accused for a considerable period, 
be stated, among other thinbs, that on the evening of 15 Decet'lber, while in 

. the company of witness and others, accu13ed took a bicycle from near a doorway 
on Via F. Paola Perez but was intercepted and that some ;ihots were· fired by · 
accused at the 1 proprieter• (Ex. 3). Witness testified, in effect. that he 
did not know whether his statement was true (R. 29,30). 

First Lieutenant Lester 'J'. 2'4.tcker, Corps of Milit~yPolic~.·Headqtiartere 
Island Base Section, testified that about 2300 hours 23 December 1943 he ~ 
arrested accused and 'we.med him of his rights under the 24th Article of War' 
in the presence Of Several Other Officers and that' accused stated: 

'he was Ai'IOL for about two months and had left the 59th 
Evacuation Hospital the day before b~ was supposed to be· r 

discharged and had not reported back to his organi:z.ation, 
that he had been befriended.by this family, the father and 
the two.sons, rui"d that·they had engaged in several hold.ups 
for which he bad supplied the guns• (R/ 26). 

Sergeant· 'J'ohn G. Scott, 19lst Mllitary Police Prisoner of War Detachment, · 
serceant of the guard •or the- Stockade' ·1dentified a staterent which he 
testified accused signed with.Out duress, threats or promises in so far as 
witness knew (R. 48). The defense stated it had no objection on the ground 
of lack of voluntei'iness but did object to the statement on the groilnd that 
aceused dia not have complete ccntrol Of Ms mental faculties at the tir:ie the 
paper was aign~d·(R•. 49)~ 'l'he cour; overruled th~ objection and admitted 
the statement (R. 49;'Ex. 6), the law member stating, in response to :remark 
by counsel, that' •we will consider only that portion which pertains to the 
charges• (R. 55) •. The stat~nt contained a recital that accused had .been 
warned of •m:r rights under the 24th .Art. of War• and knew that 'anything 
that ! say may be used against me•. Be 'stated,-amng other things, .that· he 

·absented himself withciut leave on)a'tiout 22 October, 194.3, and thereafter, in 
association with members o:f' a feI!lily namd l,'uritano, an~ while 11ving at the 
Hotel Patria in Palermo, committed: a series:of :f'rauds, larcenies and robberies. 
He s·tated: · · 

.. t· • ·-r . 
•.About 1830 hours' ~15 December.1943)• 1 the four of us (Eugenio, 
.Tomasso, Giuseppi, and I) left the house, aftei: having had a 
. few glasses of wine •. ·This night', Tomasso carri'd a ru,.ckle · 
plated black handled ~32 Calo-l1ev., and I carried a nickel plated 
.,38 Cal~ Rev. wooden handle that I wore ,in a makeshif~ shoulder 
holster. 'J'ust' as we left the house, t!rs. Furitano (legal) 

. . 
r~quested 1oseph to stop.into·a nearby wine shop and buy~some 
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r·inc. ,?.bou.t a block fro!:l the house Joseph stofped ir.to e 
wine sl1cp, while 110 (I, EU£;enio, end Tot"£.sso) rrai ted out~ide. 
Joseph ccr..e out nith a bottle of \7ine and instructed us to 
we.it for hin nhile he took the wine home. .After about five 
ninutes, Joseph joined us, and r:e (all four) milked tosether 
in tl:e direction of Via Pirez, because Tvr:J£i..Sso sugcested·to 

. Jo:::e:ph, e.nd. Joseph conveyed to re, in his broken Enclish, that 
the. a'bove r.:entioned. street would be a choiCe spot for a holdup, 
es this street was alr;ays darl;. J..s the four of us wtlked dO\',n 
tLis street, v:e wcll:eC. in pd.rs. Eue;enio c:nd To!':lE.sso walked 
ahee.C., encl Joseph end I follov:ed. In " cli::i.l.;y- lit hallv:ay, on 
the cfore:.centioned. ·street, after EUf;enio Emd Tor;~sso had. waU::ed 
up ahead, I and Joseph noticed a bicycle that was ·laying. alone;
side the rii;;ht wall of this hallway.' 

The staten:cnt continued: 

0 

•/i.Z 	 I wes about to go in, to steal the bicycle, Joseph and I 
stopped close to the aforer.1entiqned hallwcy, because a 
civilian wcs leavir.g. J.s the civilirui (:r..ele) was leavinc, he 
sdd, 1 Buona Siera' , which Joseph replied with same. I . 
rer:e:r..ber end cE<.n identify this civilian because he was a man 
;:all;:ing with a :peculiar limp. The nor::len t the coast was e.lear, 
I r:elked into the hallway end crabbed the· bike that was laying 
on the ri[;ht side of the wall. As I was walking out, I dropped 
the bil;:e, causing a cor.:( r..)otion. Joseph running in one direc
tion, and I, turnin{; richt fron the above mentioned halluay 
and av;ay fro:::i Cor~o Tukory, Palermo. While running 'off in this 
nanner, I noticed that a (first) person (w.ale) erebbed r.ie, and 
I fought him off, strilcing hio in the st0r.1ach with :rey fi~ts. 
I vrard.ed hin off. He (first male) thinkiil[; I had a lmife, 
because· he fell back yelling 'Cortello', whi¢h I understand 
r..eans 'Knife' in Itali..Q.n. J.s I~ looked back, another person, 
(second :ca.le). ,kept coming at me. He grabbed oe, end we 
started to tussle, an,d as I broke away at a range of about six 
feet, I took from cy shoulder holster a revolver (nickle plated. 
Cal • •38, wooden handle) and fired two shots at him (s.econd · 
male). Rit)lt after these two shots, and as I started to run 
away, I heard him. (second r:cle) sey, 1 .As;petta1 , which I elso 
understand in ItE>lian to rean 'Uai t' •. I continued, be~ing 
ric;ht, and turr:ing the corner, about three or four doors down 
from the corner, I rias crabbed fron the rear by a third person 
(:t:'.ale) who clung at cy shoulders and turned me off balBI'.lce. It 
was turning n:e 'off balance that I realized he was a· third person. 
I fought him off with nv elbows, striking :rey right elbow in his 
stomach, as I turned around end hittint; him (third person) with 
my left fist in the sto::'.ach. .As I turned aVlay from him end over 
:rey left shoulder I fired another shot (third shot fired) at this 
person, from a range of about 18 to 30 feet. When I· fired at 
this person,· it seeme~ as though I fired at a ~hadow, because 
of the distance. I continued running to the next corner, crossing 
the street end turning left, slowing do'l'm to a ·walk and at the 

\ 
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same moment puttin~ w~ gun back in nzy- holster.• 

After the incident described accused': 

•uent 	to the ]\iritano home, which at this point was a block or 
two a1!ay. I found the old nan ( To:me.sso), Giuseppi, and Eugenio 
alreacy ho~~ • .Also present ~as Tomesso's wife (lecal). At 
this tine I reached into cy holster to take.the gun out and I 
also noticed that the r:dddle f'inf;er of cry right hand that was 
partially amputated tuo years a.co, was bleedine. Upon examina
tion .of the revolver (Woolen har.dle Cal • •38, nickel plated), I 
found that the barrel on the rit;llt side was blovm out, this 
causing the bleeding, of' oy ric;ht niddle finger Partially 81:1putated. 
I also noticed at this tine that there were two unexploded shells · 
in the cha~bers of the revolver, (foreign r.iake, wooden handle, 
n~ckel plated Cal., .,38) and there also appeared blood on r:ny 
suntan shirt. •••I left·the Furitano ho:ne iwth Eugenio to bo 
back to the hotel Patria, leaving Joseph and Tomasso at ho:ne. 
I arrived at the hotel at abo~t 2100 hours and f'ouna Diana at 
her rooni Vii th several civilians,, (nele and female) and an 

· .Aoerican soldier, ·all of whom I do not know. Eugenio told the 
group including Diana that an atterr.pt nas nade to holdup us, 
earlier in the evening. He {Eugenio) telling them that a holdup 
man was scared off by Lorenzo firing several shots. ••• r· 

, returned to r::ry ovm ·room Vii th Eu.:;enio and found Aronica ( llicknared 
' 	Adella) in rcy rooo. u• Aronica (Mell.B.) then bandac;ed l:'.Y finger 

(right middle partially anputated), that was bruised in the 
shooting' upon· dis charce from on{ e) .'of the chambers of the said ' 
gun (wooden handle, nickel plated, Cal ••38). She also remarked 
about the blood on rny shirt. · I, at this time placed the gun 
(foreign mcl:e, wooden handle, nickel plated, Cal ••38) on the bed. 
Eugenio left "Irr.I room at about 2330 hours and I slept with · 
Aronica (Adella) all night.•· (Ex•.6) 

The prosecution offered in evidence the deposition of First Lieutenant 
Cyril F. Kiernan, Medical Administrative Corps, Registrar of the 59th Evacu
ation Hospital, which ·was received in evidence without objection (R. 24,25; 

· Ex. 2). Lieutenant Kiernan testified that accused. was a patient in that · 
· hos:pi tal and that accused •went A'llOL' early an the, morning of 22 October 
. 1943 (Ex. 2). ' 

Accused.testified.that as a child he had suffered fits or convulsions 

and that when about 19 years old had suffered a head injury. Thereafter he 

.	was in a hOspi tal for about thTee months for JiervOUSI).eSS and headaches. While. 
in the .Arrsy he had suffered. from fits and nervous twitches of his facial 
~cles. .He added: 

· 1 I was in the hot sun one day_ and I· passed out. tty commanding 
. officer· asked me what the trouble -was· and I 'told hiT!l that I 
didn't know.· I never told him about it before then ~ater I 
told· him I'd had that trouble several times before. One time · 
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in the mess line. just at the end I passed out and my 
commanding officer sent ?:le dovm to the dispensary. When I 
was down there two deys the cotl!llailding officer ce.me doml and 
to~d the Captain to send me to the hospital for a psychiatric 
test. Upon going to the 59th Evacuation Hospital I stayed 
there several days and Captain Vogel crure in and talked to re. 

_I gave him my history about being ner..rous and having headaches. 
On the 21st of October he cBI!le in and told me there was no use 
for me to buck for a Section VIII. I told him I didn't want 
a Section VIII and wanted to stay in the Army end just wanted 
to get in another outfit. because the fellows in' the Battery 
were always riakinc; fun of me and passing remarks about rrry con
dition, they said I was a misfit and all sorts of things about 
me, that is why I wanted to get in another outfit. On the 22nd 
of October I was to be discharged. I didn't want to go back 
to the Battery for the simple reason they all thought I was 
Iiutting on an act. That is the reason I didn't.go back to the 
company.• (R~ 50) 

On 15 December 1943 he had five or six glasses· of wine to drink and.became 
•kind· of sleepy•, but was not 'real drunlc•. He testified that on that 

evening 


•I was walking down Via Perez with Furitano. We ste:p:Ped in 
front of this d,oorway and suggested we go inside. We went 

· inside, we had no'intention of taking a bicycle. Tb.ere were 
some people in the house eating supper. Then one fellow told 
me to get out and I walked out. As I was goilig out with ll'uri 
tano there was a bicycle standing by' the door. kn Italian 
came out and came running up to us. Later I fo\lnd otit he asked, 
in Italian. what we wanted and I told him to mind his own 
business, which he didn't understand. I was a few feet i'roril 
the bicycle, I'picked it u:p and put it against the building. 
I then walked down the street about twenty ( 20). feet and. forgot 
all about the matter. First thing t knew there was two of · . 
them came up behind and grabbed me about the shoulders~ and 
in the scuffle I hit one in the stomach•. I ran after getting 
loose from them. Furitano was with ire. When I got a little 
further way down there was.another one came u:p behind me.· I 
had a .8llll in lit}" .Pocket, I took it out and pointed it at him 

· and then he yelled ' cortella' , which I )mow means lalife in 
Italian. He kept on coming end I fired one shot. I ran down 
the street and around the corner then I stopped ruming. I 
turned around and fired another shot, I didri' t thi'nk I hit him . (

because I didn't aim at him, just more to scare him.• (R._51) 

He testified he fired the weapon in self-defense. He did not ri.m away from 
"'Palermo, but he did •figure' he "b.s.d done wrong• (R. 53). Accused also testi 

fied that. his stateI:ient (Ex. 6) was. true (R. 54).· 

5. It thus appears from the evidence with respect to S:p~cification 2, 
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CharGe I, that at the pl~ce ane tine alleged accused shot Francesco s . 1 .. ciengu e in the arD with a pistol. There is evitence that acc~sed fired 
three shots at his victi-c. who had just apprehended accused end that this 
occur:ed ir.rrnedi~tely after accused, interrupted in the cOr.:mission of larceny, 
had fired the.pistol, mort~lly woundill{; another victim. Accused's wrongful 
conduct immediately preceding the shooting, together with the testimony of 
the Italian witnesses, clearly refutes any suggestion thct he was acting i~ 
self-defense and the circunstences negative the possibility of the existence 

·of excuse or justification based upon accused's sudden seizure by his 
victim. The conclusion is just.ified that accused intended to do bodily harm 
to his victim. The pistol was used in a·manner which established it as a 
dai1Gerous weapon. The evidence clearly supports. the finding of guilty of a 
violation of kticle of War 93 (l:C!.!, 1928, :par. 149m). 

It likewise appears from the evidence·that -at the place and tine alleged 
in the S-,Jecifi cation, ChartZe II, accused discharged e pistol in the direction 
of Vincenzo Sciangula, inflicting a wound from which Vincenzo died. The 
shooting occurred _when accused was intercepted while taking the bicycle and 
was incidental to ·the attempt by the owner to recover his property. The 
shot was apparently fired at Salvatore but the willful conduct of accused in 
dischorging the pistol under the circurJStances bespoke an intent to.cause the. 
death of or serious bodily harn to Salvatore. It is immaterial whether· 
accused intended ·such harm to the actual victim or to another person (lJCJ.:!, 
l928l par. 148a). ?.!a.lice aforethought was inferable from .the ·circumstances 
in evidence. The suggestion that ·the deceased or one of ?rls brothers may 
have draVlll a.knife was for the court to consider. Any.theory of self-defense 
was, under the proof of.the aggressive and unlaWf'ul acts of accused, ;proper.ly 
rejected'by the· court.' The autopsy diselosed that a gunshot wound caused 
the death and the identity Of the COI':PSe upon Which th~ autopsy was ~erforxood 
was sufficiently shown by coopetent evidence to have been that of the person., 
named in the Specification.· The court propE!I'lY found accused· guilty of 
murder in violation of .Article Of War 92 (MQ.:; 1928,: tiar~. l48a). 

The victim of the assault alleged in Specif:lcati0n·2, Charge l~ was 
described in the Specification as Scia.ngula, Francesco di· Girolamo9· end the.' 
victim or· the homicide was described in the Specification, Cba.i-ge·II~ as , - · 
Sciangula, Vincerizo di Girolamo ~d di Bologna. ·The-evidence shows the name 
of the victim of the assault only as Francesco Sciangula or Sciango.la, · •· . 
Francesco end the victim of the homicide as Vincenzo Sciangula or 'SciaIJ8Ula, 
Vincenzo. The nai:nes as proved were· identical with the corresponding. parts · 
of the names ai'leged. The failure-to prove the remainder of the names alleged 
was not fatal (NATO 2238, Payne)~ The record ~eaves no d6ubt that the 
persons struck by the-bullets fired..by accused.were tl;le persons intended to 
~e described in the Specifications~ · 

The uncontroverted evidence including accused's :pretrial statement shows 
accused to have been· absent witliOut proper leav~ from his station ~ alleged 
in the Specification, Charge· III, in violation ot A:rticl"e of.VI~ 61. · 

. , -, . 

6'. · The introductiOn in ~videnc~ .of the pretrial stater:ient Of the 'lfitness. 
Giuseppe Furitano was pro..:Per for the limited purpo~e of impeaching· his prior 

.....:._,. 
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contradictory testimony but was not of course competent to prove the truth 
·of the recitals of the pretrial statement. The-defense did not object to 
the admission of the statement.except on the ground that it was not voluntary. 
It is assumed that the court considered the statement only as imP"eachrnent. 
But whatever was the court's action in this regard, it is clear that the. 
substance of all portions of _the statement which bore on the offenses charged . 
is found in other comp~tent evidence. :No possible iITegularity in the. 
premises could have injuriously affected eny of the substantial rights of 
accused (AW '37). 

7. ·The deposition of Lieutenant Kiernan, introduced by the.prosecution, 
related only to the non-capital offense of absence without'leave. There was. 
no error in its consideration by the court (Bull. J~G, October 1942, sec. 382)•. . 
~ 8. There was no' legal in:prop:i;-iety in the disposition of the plea of . 

insanity. Although medical officers expressed the view tha\ accused was · 

suffering from a constitutional psychopathic state with impaired ability to 

adjust to social requirements and with inadequate control of his emotions, 

the board found hir.i sane and responsible for his actions and capable of 

•realizing rit;ht from wrong•. In vj,ew of the conclusions of the board, and 

considering the testimony of accused as to his history of nervous and mental 

difficulties, the court was jus'tified in finding that accused was in fact 

able, concerning the particuler acts charged, both to distinguish right from 

wrong and to adhere to the ri~ht. Findings to this effect were implicit in 

the findings of guilty (Bull. JAG, December 194.2, sec. 395 (44a)). 


I 	 ' 

9. The charge sheet shows that accused is 32 years of·ege and was 

inducted .into the Ji.rmy 18 August 1942. No.prior service is shown. 
. 	 - . 

10. The cOtµ't 1!f8S legally constituted. No errors injuriously a.f'.f'ectiDg· 
the substantial risl;lts of accused were comnitted during the trial. The 

· Board 	of Review. is o.f' ·the opinion that the record of trial is legally suffi 
cient to support the findings and the sentence. A sentence of death or. 
imprisonment for life is r.iandet9ry upon a court~martial u,pon conv:ic.tion of 
murder under Article of War 92. Confinement in a penitentiary.is authorized 
by Article of War 42 for the offense of murder, recognized as an o.f'.f'ense of l 

a civil nature and so pt.mishable by penitentiar,Y confinement for more then 
one year by Section 4~4. Title 18, United States Code. 

, '  ! :;2.Slt~~ ,J"udge Advocate. 

'' , abs-:~.-.!JO: ,1udge Advooa;t•:,, ~. 
-~~ ,·Judge Advocate. 
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(J53) 

Branch Office of The J'udge Advocate General 
with the 

Mlrth A:f'ncan Theater of Operations 

APO 534, U. s. Al:ri>.y, 
30 .August 1944. 

D:>ard of lleview 

NATO 2993 

UNITED ST.A.TES ) ISLAND B.ASE SEOl'ION 
) 

v. ) . 12-ial by G.C.M., convened at . ) Palemo, Sicily, 14 J'um 
Private LAWRENCE w. MORTON' ) 1944. ' 

(36 364 887), Ba.ttery ·D, 214th ) Dishonorable di.seharge and 

Antiaircraft Artillery (Gun) 
 ) coiltinement tor life.
Battalion. · ) u. s. Penitenti81'7• Lewisburg,

) Pennsylvania. 

BOLDIW by the :SOJRD <JF REVIEI 

Mackay, Irion and Remick, J'udge Advocates. 

The record of trial in the c~ of the soldier named above bas been 

examined b7 tbe Board of :Review am beld legalJ.7 sutticieJ:It to support the 

sentence. . . 


~s04~~Jko 
, J'udge Advocate. 
. I 

--N--:.:.o(:;;;.;b;o;,.s.;,;~n.;..;t~-.-~· J'ud8e .Advocate. 

-~ !::: . , J'u~ A.dTocate.~ 7 
laTO 2993 lat Ind. 

Branch Office ot The JUdge .AdTOoate Oem~. NATOOSA, APO 534, tJ. s. Jrllr:r, 

30 August 1944. ' . . 


'l'Oa Camvtnding Gemral, ?WroUSA, APO 534, u. s • .AnV• 

· l. In tbe case ot P:riTate. lane:nce w: Morton (36 364 887), Ba1te1'1 
D, 214th Amiaircran .Artiller.r' (Gwi) Battalion, atteDtio:n is invited · 
to the foregoing holdiJ:lg by the Board ot Eeview that the reeor~ of trial 
is lepl.J.T auttioie:nt to. support the sente nee, which holding i I' )?reb;r 
approye4. ·Under tbs proTisions ot Article ot War SOi. you :oow have 

266277 




,.(354) 

NATO 2993, 1st Ind. 
30 August 1944 (Contimed). 

euthorit)r to order execution at the sentence. 

2. Arter piblication ot the general court-martial order in the case, 
nine copies thereof should be forwarded to this otfice with the foregoing 
holdil:l.g aild this indorsement. For co?rf'eniellCe ot reference and to 
facilitate attaching o::>pies of the Plblished order to the record in this 
ease. please place the tile number ot the record in parenthesis at the 
end of the i:ublished order, as follows: 

(NATO 2993 ). 

lllBERl' D. HOOVER 
Colonel, 1.A.G.D. 

Assistant 1udge .Advocate GeD13ral 

(Senteme as comnuted ordered executed. GCYO 60, NATO, 30 Aug 1944) 



------------

l3ra.nch O:f'fice of The Jlldge J.dvocate General 

With the 


North African Theater o:f' Operations 


~o 534, u. s. ~. ·..: , ... 
5 August 1944.- . . ·.· . ·· 

:Board. or lleview 

mo 3003 

t1?iITED STATES ) 45TH INFANTRY DIVISIOn 
) 

v. ) Trial by- G.O.M., convened at 
) APO 45, u. S • .Army, 13 J~

Private WALTER H. ~ ) 1944. 
(33 277 474), Company I, ) Dishonorable discharge and
179th Infantry. ) confinement tor life. 

) Eastern ~ranch, United State1 
) Disciplinary' l3arracka, 
) Greenhaven, New York. 

--------~-

Mackey, Irion and liemick, Ju.dge Advocatea •. 

l. The record of trial 1n the case of the soldier named. above baa been 
examined by the Board of Review. . 

2. Accused was tried. u;pon the following Charge an.d. Specit1cat1on1n 

C.l:UllGl!l: Violation of the &3th Article of Yar. 

Specification l: In that Private Walter JI Pleban., Comp8Jl1' I, 
. l 79th Infant?7 did., at or near :Benevento, Ital)", on or 
about 6 October 1943 deeert the 1ervice of the United 
States b;r absenting himeelt V1.thout proper leave from hil 
organization with intent to.S'f'oid hazardous dut7, to vU: 
combat operations against elements of the Geman armed 
forces, and did remain absent 1J:l desertion until he va1 

apprehended at or near Na.plea; Ital;y, on or ~bout 29 
January 1944. 

Specification a: In that Private Walter B Pleban, Comp~ I, 

l 79th Infantry, did, at or near llettuno 1 Ital.T on or about 

29 J'ebrue.ry 1944, desert the service o! the. Uni tee!. Statea 


http:J'ebrue.ry


by abs.enting himself from his organization without proper 
leave with intent to avoid hazardous duty, to wit: combat 
operations against elements of the German armed forces, and 
did remain absent in desertion until he was apprehended at 
or near Nettuno, Italy on or about 1 May 1944. 

He pleaded guilty to the Specifications except, as to each, the words "desert 
the service of the United States by absenting" and "with intent to avoid 
hazardous duty, to wit: combat operations against elements of the German 
armed forces" and "in desertion", substituting for the first exception the 
word "absent", not guilty to the excepted words. guilty•to the substituted 
word, not gu.il ty to the Charge but guilty to violation of Article of War 61. 
He was found guilty of the Charge and Specifications except, as to Spec~i
cation 1, the words "he wa.s apprehended at or near Naples, Italy" and, as to 
Specification 2, the words "he was apprehended at or near Nettuno, Italy", 
and not guilty of the excepte~ words. No evidence of previous convictions 
was introduced. He was sentenced to dishonorable discharge, forfeiture of 
all pey and allowances due or to beco:z:e due .and confinement at ha.rd labor for 
the "rest" of his natural life, three-fourths of the members of the court 
present concurring. The reviewing authority approved the sentence, desig
nated _the Eastern :Branch, United States Disciplinary :Barracks, Greenhaven, 
Uew York, as the place of confinement and forward.ad the record of trial for 
action under Article of War 50!-. 

3. The evidence shows that on 6 October 1943 accused, who was an 
ammunition bearer of a machine gun squad, was with his company which was 
then engaged in combat near Benevento, Italy. His battalion was on the 
offensive and col!llTlitted to action, receiving artillery and small arms fire. 
(R. 9,13) His acting section sergeant testified that accused was in the 
area before it was ~helled but that "after the fire stoppedu he made a "check 
of the section". and found that accused was "gone" (R. 9,10). This witness 
testified that accused was not with his company and section between 6 October 
1943 and 29 Febr1:18-17 1944 (B.. 15). An extract copy of the morning report 
of accused's company admitted in evidence (R. 6) contained the entry 
~33277474 Pleban, Walter A. Pvt duty to AWOL 6:45 .AM Oct 6/43" (Ex. A). 

The mess sergeant of accused's compa.oy te•tified that on 29 February 
1944 accused. •reported back to-the kitchen" with five or six soldiers "who 
returned back to duty from the hoapital", but witness did not recall whether 
or not accused was "under escort" and had no w~ of telling where accused. 
came from (R. 6,14,15). The kitchen was located. n in the rear in a grape 
vine patch" on the Anzio beachhead in It~y, the company being :forward (R. 6, 
7). W!tness testified, 

"I taken these returned back to duty- men and piled them on 
a truck and trail~r with rations and water and coffee ••• 
I got u;p there and got· ths ·coffee set up and artillery 
shells started coming. Tb.ere were a few shells and we got 
in holes. It let up after a while ·and ••• I got these men 
lined up ready to go forward to the company. We got rea~ 
to go and. I checked the group and found Pleban was not there. 
We-hollered and a :few others hollered With me and there was 
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(3S1) 
no aigna of the meJ1 returning to 111. I tool.: the coffee and 
rations up there and ~ the ~ back I happened to run a.crou 
Pleban at the same place ve bad the coffee. I told him where 
the Zrcl Battalion Headquarters were, e.nd the company. I 
returned to the kitchen." (R. 7) 

The spot where witness left accuaed was five or six hundred yards from ths 

company area (R. 7). Witness further testified that on l Ma.Y 1944 the 

company va.s on the Anzio beachhead (B. 6,9). Accused's acting section 

serge~t testified accused was not with the section on 29 lebrusry 1944, 

or at a:n::! time thereaiter (~. 11). The extract copy of the morning report 

contained the following entries: 


11 3 March 1944 - 33277474 Pleben, Walter J.. Pvt duty to .lYOL 
1800 l'eb 29/44. · 

21 March 1944 - 33277474 Pleban, Walter A. Pvt AWOL to evac 
&drp fr rolls this date. 

l May 1944 - 33277474 Pleban, Walter A. Pvt AWOL drp• fr 
rolls to Con! Regtl Stockade l May 44" (Ex. J.). 

Accu.sed elected to remain silent. 

· 4. lt thus appears from the evidence and accused' a plea.a that at the 
place and time alleged ill each Specification accuaed absented himaelf without 
proper leave from his organization and remained so absent until the dates 
alleged. On each occasion acc11aed'1 organization was in combat and aul>Jected 
to enemy fire. J'rom theae and other circumatallces the court va1 warranted 
in concluding.that when accused absented himsel! he did •o with the intention 
of avoiding the hazardous duties of combat as alleged (MCX, i928, par. 130). 

The court bf its !indings excepted from the SpecifieaUona the manner 
&nd place ot the termination of the absences, despite accused'• pleas, 
preaumabJ.x becauae of an absence of testimony vith reepect thereto. .A.a the 
offense ot det•rtion vaa complete when the absence in each.instance commenced, 
maHere pertain~ to mallller and place c! termination of such &baence. are • 
here immaterial. 

6. !rhe char.. llhe&t ahov1 tha.t accuaed ii 26 ;years of &&•• 1Ie va1 
ind.u.cted into the Jrtq in JW,y 1942. l\Io prior eenice, ii 1how.. 

. . . I 

6. 'mle court va1 legal.17 constituted~ . lo errors inJviousl.7 a!!ectinc 
the 1ub1ta.ntial righh of accused wu committed durinc the uial. !rhe ]oaJ:d 
of :Review ii ot the opinion that the r~cord ot trial ii l•pll.7 1u:f'!icien\. 
to support th• !1n4.1ngi snd the Hntence. · 

~--.£~""'6:i"11L.~~:.JQ;s..::l~~· J~ AdTocate. 

~~~~tz::.:!:t:..;.;,24a~· Judi;e .ldvocate. 
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Branch Oftice ot The J"udge Advocate General 


with the 

North African Theater ot Operations 


;:po 534. u. s. ~. 
11 September 1944. 

Board ot Review 

NA.TO ,3015 

UNITED ST.ATES 	 ) 

) 


v. 	 ) Trial by G.c.11., conTened at 
) Naples, Italy, 23 ?Jay 1944. 

General Prisoner HAROLD R. ) Dishonorable discharge end 

BAUGH ( 35 669 597) , formerly ) confinement tor life. 

Private, Company I, 504th ) 
 u. s. Penitentiary, ~sburg,
Parachute Intantry. 	 ) Pennsylvania. 

REVIEW by the BO.A.RD OF REVIEW 

Mackay, Irion s.Dd Remick, J'udge £dvocates. 

l. The record ot trial in the case ot the general prisoner. named 

above he.a been examined by the Bos:rd of Review. 


2. Accused was tried upon the following Charge end Specifice.ticu: 

CIURGE: Violation of the 92d Article ot War. 

Speciticaticma In that General Prisoner Herold R. Be.ugh, did, 
at ·or near Naples, Itel.y, on or about 18 October 1943, with 
malice atorethausht, willtully, deliberately, feloniously~ 
unlawtully, and with premeditatiai, kill one Lieutenant 
Colonel Paul H. Dolman, a human being by shooting him with 
a rifle. 

He pleaded not £Uilty to end was found guilty of the Charge end Specitice.tion. 
No e'rl.dence ot previous co.uTictions was introduced e:xceJ)t the con'rl.ction 
involved in accused's plea ot termer jeopardy. Be 1l'eJI sentenced to Aishonor
able discharge, torteiture ot ell pay and allowances due or to becolll9 due, 
end continemient at hard labor tor the ·term ot his natural lite, three-fourths 
ot the members of the court present ooncurrillg. The reviewing authorit7 
approved the sentence. designated ihe u. s. Peniieniiary, Lewisburg, 

. Pennsy-1 Tania• as the place of confinement and torwarded the record ot trial 
tor action under .Article ot 'lar sot-. 
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060) 
3. The evidence shows that on the morning of 18 October 1943 accuaed, 

a general prisoner, but at that time a.private ot Company I, 504th Parachute 
In:f'entry, was a member ot a guard detail ot which Corporal Ad.nirum :r. 
Etheredge, 504th Parachute Infantry, was ill charge, and was statioDed at 
outpost number 4 located a short distE..D.ce inside the Capodichino airfield 
near Naples, Italy. About 0800 hours Staff' Sergeant John Ross, 909th Ji.ir 
Base Security Battalion, patrol sergeant of the airfield, approached Etheredge 
and told him an Italian shoeshine boy who ·was shining paratroopers• shoes 
just inside the gate would have to leave the field {R. 17 1 18,a3,34138;Ex. 2). 
Etheredge replied that the boy was doing no h&rm. A short discussion 
followed, after which Ross left and returned shortly with 'a written order 
about all ltaliens1 which he exhibited to Etheredge. The Ql'der was sho1111 to 
an officer who, after reeding it, told Etheredge the boy would have to leave. 
Etheredge then said to Ross, who was leaving, 1You keep your black ass out of 
this area•. Ross replied that he was 'not black', he was a •colored man•, 
and asked accused to •speak to the corporal because he did not know what he 
was doing'. (R. 18) Rosa testified accused replied1 'You heard what the 
corporal said and 11' you don't dci it then I'll tell you• {R. 22). AB to what 
then occurred Ross testified: 

1'l'hen by that time my driver had turned eround the jeep 
and set it back towards the Provost Marshal's office end 
was weiting for me, 1 

end: 

'The corporal •ic<• and some ot the other paratroopers were 
.standing around and be.:;foning to bunch up a little. As 
I got in the jeep I lmelt backwards to look at them, and 
then took a .45 and shoved the bolt home and then held it 
at raised anm and then drove away• (R. 18). 

Ross testified that accused did not have a gun and he did not see any para
trooper so armed {R. 23). 

Ross drove to his comnsnd post, about three-quarters of a mile any, 81ld 
reported the incident to IJ.eute.nent Colonel Paul H. Dolmen, his battaliCll 
coDIDElllder {R. 18-20). Colonel Dolman end Captain Frederik L. Ludemann, :rr., 
1056th W.litary Police Company {ATiation), got ill the rear of the •jeep•, 
Colonel Dolmen sitting on the right immediately behind Ross end Captain 
Ludemami on the left behind the driver. The •jeep• bad a •regular GI jeep 
top• ot canvas, which was up at the time, but no side curtains. They started 
back to ciutpost number 4 and were 'halfway over the field• when a report was 
heard and a bullet passed through the left side of the •jeep• and struck 
Captain lude.ma.ml' s shoe.. The 1 jeep' proceeded tor another 50 yards and 
stopped when a second bullet went through the spsre tire on the rear or the 
vehicle and struck Colonel Dolman, who exclaimed 'I have been hit', slumped 
forward in the •jeep• and then crawled out on to the ground. (R. 18-23,28-.31) 
Colonel Dolmen was ill:mediately taken to a hospitel and giTen medical atten
tion and blood transtu.sions but died 2.3 November 194.3 {R. 10,ll; Ex. l). 

It was stipulated t~t it Corporal Ward M. Watson, Batteri E, 80th 
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Airborne Antiaircraft Battalion, were present he would testify that on the 
morning of 18 October 1944 he was eatil:lg breaktast in a shack near the corner 
ot the airfield (R. 31,33) .and 

'heard a rifle go off. I stuck my head out and went out 
around the side of the place. Rifles were pointed past 
our door and Baugh hollered, get back inside. I went 
inside again and got my tolllll!y' gun and came out to see 
what the noise was about. I then asked Baugh. what they 
were shootiDg at and he said they were shooting at some 
colored men. I went to the shack and then to the jeep 
and found the Colonel lying on the ground. I started 
back to the shack and Baugh started to go towards the 
gate• (R. 31,32). 

Accused was armed with an •u-1• rifle and looked •excited' Bild 'fighting med, 
just like when you want to bea~ hell out of s~body•. Witness was positive 
accused was shooting the gun, •1t was pointed in that direction' and there 
were two empty shells an the ground. (R. 32) The •jeep• had passed the 
shack and was going away from it, 75 or 80 yards away (R. 33). 

Lieutenant Colonel George A. Shatter, Investigating Otticer, Peninsular· 
Base Section, testified he interviewed accused and obtained a written state
nent trom him. He also testified that before the statement was made Article 
ot War 24 was read to accused and explained, that accuaed was told that aJl7 
statement he made might be used for or against him, and that accused stated 
he wished to make a atatemant. The defense objected to the admission ot the 
statement on the ground that 'the corpus delicti has not been proven• and 
also questioned the voluntary~character Of the document {R. 16) but stated 
'I do not cere to cross examine the witness nor to argue in support• of his 
statement. The court admitted the statement in evidence subject to the 
corpu8' delicti being proven (R. 17) end subsequently admitted it •uncondition
ally• (R. 33). That statement reads in material l!8I't as follows s 

llThe shooting happened on the m:>rnil:lg of 18 October 1943 
at ·about oaoo hours, while I was cm duty as en outpost guard 
of the· 504th Parachute Intentry• . Our outpost waa using a 

•building located a short distance in.Side the airport Capodichino, 
Na.plea, Italy. On this morning a{n) Italian shoeshine boy had 
been. permitted to enter the gate to where we were to shine our 
shoes. 'lhile the boy was shiniDg my shoes, a jeep drove up in 
which were a colored seraeant and his driver. The sergeant got 
out, came over to Corporal Etheredge, who was in charge ot our 
suard. end told him that he would have to put the slx>eahine boy 
outside. The Corp-oral told him that he had him in there to shine 
our ahoea, and when he finished he would put him out. The sergeant 
end the corporal had some words. This sergeant turned to me and 
said, •'!'ell the corporal where he is wroog in telling me to get 
oft the post.• I then said, 'The corporal is not wrong aa he is 
in charge ot this post.• Then the colored sergeant said something 
else, I dont remember the words, but I told him then that it he 
didnt get oft I would put him ott. The sergeant then backed up to 
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his jeep, got in, and pulled out his pistol and cocked it, end 
kept 1t pointed at us, teeing to the rear in hia jeep as the jeep 
drove away. As the colored sergeant drew hia pistol and the jeep 
pulled away, Corporal Etheredae grabbed his rifle and ran atter 
the jeep and gaTe the order to tire and also seid, ..set your guns 
and shoot the bastard' and gave other orders that I-dont remember. 
Some ot us ran to the guardhouse to get our ritles. I grabbed my 
ritle. When I ceme out ot the su.ardhouse with my ritle, I saw the 
jeep disappearillg around the corner ot the building about .50 yards 
away. I ran around an old cellar to a point about 150 yards tram 
the guerd.house where I could see which wey the jeep was going. I 
was standing by a wrecked h8Jl8ar, and I notice the jeep passing an 
lJ:l\Y right between 50 and 100 yards away heading back tor the guard
house with the seme two colored men in it; I did not notice ~ 
other occupants ot the jeep, I was about to tire when I saw a 
number ot men working on an airplane which would have been in 
the line ot tire. So I waited until the jeep had passed them 
and then I fl.red lJ:l\Y ritle. The jeep was slowing d01rn and atter 
I tired a second shot the jeep stopped. I then returned to tbe 
guardhouse, and Corporal Ethereaae asked :me, 'Did JOU ahoot'l' 
I replied, 'Yes, I thinlc I got him.' The corparal then told me, 
'Remain here.• I remained in the guardhouse with the other guards, 
and about tive minutes later two lieutenants came up in a jeep and 
called tor the corporal ot the guard, end Corporal ltheredae went 
out and. talked to them. In a tew minutes he ceme b8.ck in the 
guardhouse end told us all to remain in the suardhouae end not go 
out. In about titteen minutes atter that Majer .Adam11 end Lt. 
Xeep ceme to the suardhouse. 'l'hey questioned ua guards end aake4 
who had tired the ahota. I immediately said that I had. Then I 
touncl out that a white otticer had been ahot. I did not learn 
who had sotten abot unt1l·that atternocn' (Ile. 2). 

It n.a stipulated that a certitied copy ot a •Clinical .Record Briet• 
11.gned by Captain J.. E • .Nielsen as medical officer .ot the day at the 17th 
General Bospi tel and containins intormat1on taken trom the otticial recards 
ot that hoa:pital, with the exception ot the phrase 'when •hot by a peraa:i. trom 
a nearby blllldi:ns• be admitted in evidence. 'l'he contenta ot the certificate 
were ..,parently read by the ;prosecution, but it waa ·not identitied aa en 
exhibit, at..tao.11ed to the reccrd, or apecitically admitted 1n evidence. It 
read.as . : \ ,... ··-- ·. 

'Pol.meD, H. Paul, Lt Col, diapoaition Died, final diasno•i11 
·.'lound, penetrating, aevere, right lumbar, witl:!. perforation 
· ot caecum, accide:ntSlly incurred on 18 Oct 1943. at ''-7.51' 

about 0730 hr•, when 1bot b7 a perao:n trom a nearb7 buildiJl&s 
.Additional diee;noae• a 18 Oct 1943 • lxplorator.r 1».cilion 
revealing large mltiple pertoratiou ot caecum and lower 
uoendin& colons right colan reaected witl:!. UH ot moditioatic:n 
ot Mikulioz technique (Lahq) J Died, 06,:;5 hra, 23 NOT 19431 

(R. 10). 

Captain Carlyle Pe)'ne, Obi.et ot l&borator1 Service, 17th General Ho1pital,.. 
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teatitied that Lieutensnt Colonel Paul B. Dolmen died 23 NOTember 1943 
and identi:tied a E:otocol ot en autO.PSJ' he -per:tormed cm the body (wherein the 
~~~ears as • al.men') which was admitted in erldence (R. 11) and reads 

'The cause ot death in this case is not nry cleer end may 
-easily be the result ct no or three conditions. The 
abdominal abscess is herdl1 enough to account tor death,' 
but when couidered together with the perenchymatous 
chanse ot the kid.Deya and liTer end the lesions in the 
11Yer as a reault ot inaufficient circulation there mq 

• be edequate cause ·tor death1 (Ex. 1) • 

Ja to the cause ot death, witness testified: · 

'The outstanding finds ara &.n abscess in his abdominal 
canty, apparently as the result ot a bullet wound, the 
bullet entered the lumbar region. We also had other 
findings, ehiet ot which was considerable degeneration 
in the kidneys. Those were the ho outstanding findings• 
(R. 11). 

Asked whether there was 80lll8 cause ot death other than the 'bullet enteriJ:l.8 
the body'• witness replied: 

1I cannot say that there wes some interveniDg ce.use• I 
.know that my tindinge show an abscess in the abdominal 
caTity and also degeneration 1n the kidneys• (R. ll). 

Witness testified further that the abscess, which in his opildon was the 
1 direct result ct the wound', would not ordinarily 1 be considered enough 
eTidence to cause death' but that the 'effects ot the wound plus possible 
trenstuaion reaction would certainly explain the death adequately1 end the 
cause ot death was 'the abscess plus the degeneratiTe changes in the kidneys• 
(R. ll,12). Witness testified further that the 'degeneratiTe clwlges in the 
kidne79 1 might be 1 the reault o:t the transtusicm.-or might be the result ot 
some ot.ller ~-tactor' but that it was •extremely unlikely' that the 
'degree ot pathology• of the kidneys found in the autopsy existed prior to 
the gunshot wound (R. 12,14) and theta 

•Eyen though the crose me.tching, as ordilleril7 done. is 
.correct, there J!JB.Y' be •till other factor• which could not 
be demonstrated. Ordinarily. a tranatuaion it properly 
crosa matched~ i:f' the blood is properly cross matched, 
there 18 no reaction. Occuionall7, unknown factor• might 
be present which would lead to reaction• (R. 12)• 

.Aa to whether the 'degenerative change• in the kidneys could han been •a 
CCIJ:IPlication or reault ot the abscese1 .1ritness teatitieda 

'Well, it might or might not. I do .not think I- could 
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enswer that yes or no. Many times it does occur, perhaps 
not to as marked a degree as it was in this case, but it 
may be sterted with infections' (R. 12). 

Witness testified further that the 1m:>st likely reason• tor giving the 
trensf'usion, which might have caused the degeneration, was 'in connection 
with his surgery tollowing the injury' so in ettect the trenstusion was 
'caused' by tbe bullet wotmd and the possible result ot the transfusion 
together with the wllet wound caused Dolman' s death (R. 14,15). 

kcused testified in connection with the events preceding the shooting 
that Rosa tumed to him and said: 

''Tell the corporal where he is lll'ong telling me to get 
oft the post•. I said, 'It the corporal told you to get. 
ott the post he is not wrong, he is in charge ot the post. 
It you don' t get, will put you oft myselt.' He said 
something else wt I was getting my shoes shined aDd 

·didn't pay m.tch attention to it. He start~d to the jeep. 
At the time he was getting into the jeep he took his . 
pistol and loaded it, cocked it end around the building 
he went. The corporal then said, 'Get your rifles and 
shoot the basterd' • (R. 44); 

~~·~ 
end tbrther:... 

'The corpora~ gave the order to go get your ritles and 
get the colored people. I grabbed my rifle. I seen one 
pereon go around the building one way end I went another 
we7 around en old cellar, around an old hE11ger, where I 
could see both ways. The road was at a junction end I 
could se'e both ends ot the road. I saw nothing until I 
saw the jeep coming back a moment or so later with these 
colored persou end back towards the aeme spot, going back 
towards the outpost where we were. I was going to tire 
but I waited until the jeep went past a plane where these 
tellows were working. I then tired on the jeep these 
colored people were in•.· I tired one shot and a B>JJlellt or 
so I :tired another one. I see these boys tran the other 
end cane down towards the jeep and I went back to the 
guardhouse' (R. 45). 

Aocuae4 testitied that •not OTer tive minutes, three to five minutes time• 
elapsed between Ross' departure and the time accused saw him returning 
(:R. Ji.5). He testified f'urther that he thwght the order given b:y Corporal 
Etheredge waa 'legal', that he acted in complience~therewith, that he did 
not at en1 time aee Colonel Dolman or Captain I.udememi in th• jeep, had he 
seen them he would not have tired and that he intended to shoot Ross (R. 45
47). 

Three defense witnesses testitied that after coekins his pistol Ross 
held it pointed directly at Etheredge, accused and the other paratroopers, 
aa he drove away (R. 36,40.42). Etheredge testified he 1 duclced1 

, told the 
mm to •scatter', end ordered them to •get their ritles end shoot the2 6 S [3 
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.bastard' (R. 42,44). A defense 1fitness testified Etheredge was in charge 
ot the post and 'told us to get that nigger• (R. 36). . 

Captain Ueorge F. Block, prison oftie~ ot the.Peninsular Base Section~ 

stockade, testified that since 7 February 1944 he had been in daily cootact 

with end observed accused as a general prisoner in the stockade, that 

accused had been a m:>del Jlrisoner and bad been mde a platoon eergeent and 

that tor a period of time had been placed in charge ot the priscn laundry. 

Witness testified further that accused executed orders Tith promptness and 

dispatch and that in his opinion it accused were given an order to shoot 

someone he would 'unhesitatingly carry it out• (R. 3.'.3..34). 


4. It thus appears from the uncontroverted evidence that at tb.e place 

and time alleged accused shot Lieutenant Colonel Paul H. Dolmen, the person 

named in the Specification, with a rifle, intlictil'.lg injuries which, Tith 

complications resulting directly therefrom, caused his death ,36 days lat~. 


Defense contended that accused shot at Sergeant Boss pursuant to llhat 

he believed was a lawful order ot his superior and that while he intended 

to shoot Ross he had no intention of shooting nor did he see Colonel Dolman. 


The general rule is that a homicide com:nitted in the proper perfOI'lIEilce 
ot a legal duty is justifiable. Thus the acts of a soldier done ill good 
taith end Ti thout malice in compliance with the orders ot a superior are 
justifiable, unless such acts ere manifestly beyond the scope ot hia euthority, 
and such the.t a man of ordinary sense end understanding would know tt~, to 
be illegal. Where, however, the order is so manifestly beyond the power or 
discretion of the commander P..3 to admit of .no rational doubt of its unlaw
f'ulness it cannot be used as a cloak ot illlmmity to render justifiable en 
act which, but for such order, would be unlawtul (40 c.1.s., Homicide, sec. 
107, p. 967; Winthrop's, reprint, .PP• 296,297; :r.lCM, 1928, par. 148a). 

The circumscription of the general rule has been expressed in the 

following lenguegei 


• ••• the order, to constitute a defense, mwst be a legal 
one ••• end it mwst caxmand a thing not in itself unlawfal 
or prohibited by law ••• the only exceptions recogni7.ed 
to the rule of obedience being eases of orders so mani
testly beyond the legal power or discretion of the commsnd~r 
as to admit of no rational doubt of their unlawtulnesa. 
Such would be a comnand to violate a specific law of the 
lend or an establi.Shed custom or written law of the milit817 
service,or en· arbitrary comna:nd iJ!lposing en obligation not 
justified by law or usage ••• • (WinthroJl' a, reprint, pp • 

. 296,297). 

The foregoing rule is parUcularly a:pplieable to the circumstances of the 
instent case. :rurtherm:Jre, the · testimOny of accused c leerly discloaes that 
the "tense situation yhich precipitated the order no loDger existed at the 
'time he tired at Ross end shot Dolman. That he did not believe himself in 
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imminent da.Dger at the time is shown by the f'ect that, according to his own 
testimcmy, he held his tire until Ross' 'jeep• reached a point where men 
110rking on a near-by airplane were out -of' the- line of fire. Accused then 
fired twice, first from a position to the left of the 'jeep• and later from ' 

.a position to the rear of the vehicle. There is no suggestion in the 

evidence that at the time he fired accused was observed by any of the 

occupants of' the vehicle. No issue of self-defense was raised l>y the 

eTidence. 


'l'he court in rejecting accused's defense must have concluded that under 
ell the circumstances in eTidence the order, COIIJilalldiDg as it did the doing 
ot en unlawful act, was itself' unlawful. end such that a man of ordinary sense 
end understanding waild know it to be illegal and beyond the scope of' the 
authority of its author. There is substentiel eTidence to support this 
conclusion. The precise contention was raised by accused in a previous trial 
end determined adversely to accused and the action approved by the Board of 
Review (NATO 898, Etheredge and Baugh). 

0 5. .Accused testified that he did not see or intend to shoot Dolmen 
but intended to shoot Ross. His intention un~er the circumstances is 
im:naterial. Such intention does not operate to change the gi:ade of' the crime 
(lCM, 1928, par. 148a; Wharton's Crim. Lew, 12th Ed., Vol. I, sec. 442, pp. 
677 ,678; NATO 1556. Boudreaux). ' 

'l'he rule is: 

•Since 	legal malice does not require ill will toward the 
Tictim, the crime I!'l..ay be Jl1ll"der although the person 
killed was not the ane whom accused intended to kill, e.a 
where the victim is mistaken tor another, or where one 
shooting at another kills a bystander or third person 
coming within range, or where one partakes of poison which 
accused intended for another, or receives a blow intended 
tor another. Actual malice toward the unintended· Tictim is 
not necessary. The grade of the crime in such cases will 
be the same as though accused had killed the person whom 
h• had intended to kill' (40 C.J.s•• Homicide, sec. 18, 
PP• 864,865). 

6. The' record presents a question as to whether the evidence shows a 
sufficient causal connection between the gunshot wOWld and Dolmen's death. 
The autopsy disclosed an abscess in the abdominal caTity apparently caused 
by the gunshot wound, and a degeneration ot the lddlleys which could haw 
resulted from •trenstusion reaction•, The abscess alone was not auf'i'icient 
to have caused death but together with the degeneration of' the kidneys was 
an •adequate explanation• thereof. · The evidence further shows that the . 
tre.nstusion1 were administered as a direct consequence ot the gunshot wounds 
and that it was highly unlikely that, prior to the shooting, the kidney · 
condition existed-to the degree found. There is no suggestion in th~ evidence 
that Dolme.D received other than prompt, normal end approved medical 
attention. 
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In such cases the rule is 1 (.367) 

'Liability f'or h~cide does not depend upon the fact 
that death is the immediate consequence or the injury 
inflicted by the accused. One who inflicts en injury 
on another is deemed by the law to be guilty of' homicide 
if' the injury contributes mediately or imnediately to 
the death of such other. The.fact that other causes 
contribute to the death does not relieve the actor ot 
responsibility, provided such other causes are not the 
proximate cause ot the death. Criminal reeponsibility 
for inf'lictillg an injury which is the efficient cause 
of death is not lessened merely because of the predis
posed physical condition of the decedent, without which 
the blow or wound would not haTe been fatal' (26 .Am. 1ur. 
sec. 48, p. 191) • 

.Al.sos 

'To W8l'Tant a conTiction tor homicide it is necessary, · 
but sufficient, to establish that the act of accused was 
a proximate cause ot death. In this connection proximate 
cause does not necessarily me8ll the last act of cause or 
the act nearest in point of' time to the death; it means 
rather nearness in point of' causal relation. Accused's 
act or omission need not be the immediate cause ot the 
death and he is responsible if' the direct cause resulted 
naturally from his conduct. .An injury is the efficient, 
proximate cause of' the death where it directly end materially 
contributed to tbe he.ppenill8 ot a subsequent e.ccrui.Ilg inme
diate cause of' the death; or, as the rule is soi:ootimes 
stated, if' the act of' accused was the cause of' the cause of' 
death, no m:ire i• required' (40 c.1.s., Hanicide, sec. llb, 
p. 854). 

There was substantial eTidence to nrrsnt the conclusion that, under the 

above rule, Dolmen's death resulted from the sunahot wound inflicted by 

accused (NATO 2295, Lavender). · 


7. Upon.arraignment and before pleadiJl8 to the Specification and 
Ch&rge, accused interposed e. plea of' former jeopardy. The plea we.a supported 
by a stipulation between the proeecution and defense to the ettect that on 
26 October 1943 accused had been tried by a general court-martial and ccm
Ticted ct assault Yi th intent to murder Lieutenant Colonel Paul B. Dolmen by 
shooting him in the back with a rif'le on 18 October 1943, end had been 
sentenced to dishonorable discharge, forfeiture of all pay and allowances 
end conf'inement at hard labor for ten years, 11hich sentence we.s approved by 
the reviewing authority; that Colonel Dolman was living at tbe time of' the 
previoas trial but died thereafter on 23 NOTember 1943, etter Yhich the 
present charges were preferred against accused; and that the same acts of 
accused were the basis tor both sets of charges. The plea was overruled 
(R. 9). 

-' 
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The action of tbe court in overruling the plea was proper. Colonel 
Dol.man's death resulted from the acts of accused end occurred subsequent to 
the first trial thus crumgiilg the character and effect of his acts end 
bringing into existence a new offense. 

The rule in such cases is a 

•According 	to a general precept of criminal law, it, after 
the first prosecution, a new fact supervenes for which the 
defendant is responsible, and which changes the character 
of the offense and, together with the facts existing at the 
time, constitutes a new end distinct crime, en acquittal or 
conviction of the first offense is not a bar to an indict

. ~nt for the other distinct crime. This Principle is the 
foundation for the Well-established rule that at canmon law 
a conviction for assault while the person assaulted is still 
living is no bar to a prosecution for murder or manslaughter 
instituted after the person assaulted dies on account of the 
injuries received; end the trial for murde~ does not place 
the defendant twice in jeopardy' .(26.h. J'ur., sec. 182, pp. 
278,279). 

And stated in other wordsa 

•A 	conviction or en acquittal of assault end battery, or of 
assault with intent to conmit llllrder, or to do grievous 
bodily harm, etc., is not a bar to a subsequent prosecution 
for murder or mallSlaughter, where the person assaulted died 
of the blows inflicted. This is a well-recognized exception 
to the same evidence rule previously stated tar deten:iining 
the identity of the Offenses• (22 C.J'.S., sec. '287, P• 43J.). 

Alsoa 

1 .And a conviction of assault and battery has been declared 
no bar to an indi'ctment for manslaughter tar the killillg of 
the seme person, who had meanwhile died of the ease.ult' 
('linthroJ>'s, reprint, p. 264). 

The rule thus set forth in't'Ohes an established exception to that 

generally a~plied with respect to leeser included ottense~. As stated in 

the :Manual tor Courts-Martial a 


•In 	general• once a person 1a tried in the sense ot A. W. 
40 for an offense, he can not without his consent be tried 
tor another offense it either otfenee is necessarily in
cluded in the other• (MCM, 1928, par. 68). 

The rule of the Manual is expressly imde general in 1ts . ecope and admits the 
exception. 

8. 	· The charge sheet ehon that accused is 30 ,.ears ot ege. He na 
26_t;0A
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inducted into tl:le Arrey 2 November 1942· No prior service is shmm. 
9. The court was legally constituted. No errors injuriously a:f':f'ectiD8 

the substantial rights ot accused nre comnitted duri.Dg the trial. The 
Board of Review is of the opinion that the record of trial is legally 
sutticient to support tbe findings end the sentence. A sentence of death 
or imprisonment tor lite is mandatory upon a court-mertial upon conviction 
ot murder in violation ot .Article of Wer 92. Confinement in a :penitentiary 
is authorized by Article ot Wer 42 tor the offense ot IllU'der,. recognized as 
an offense of a civil nature and so puiishable by penitentiary contine:uent 
tor nrire than one year by Section 454, Title 18. United States Code. 

- ll 
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Branch Office of The Judge Advocate General 

with the 


.North .African Theater of Operations 


.APO 534, u. s. "Artl:Gr,
2.3 August 1944. . 

·Board of l1eview 

NATO .3041 

UNITED STATES ) F.IroT Aro.DRED DIVISION , .. 
. ) 

v •. ) Trial by ·~.CJ!., convened at· 
) APO 251, U. S. Army, 8 J'uly

Private ROWID B. OORSEY ) 1944. 	 . . 
(18 090 01,3),. Contpany A, Dishonorable discharge end 

Supply Battalion~ lst ) 'confinement· for life. 

ArrlX>red Division. 	 ") .' u. s. Penitentiary, Lewisb\irg,,

) 	. Pellllsylvania. 

REvlEW by the BOARD OF REV1EW 
\ 

:Mackay, Irion end_Remick, :rudge AdVt>cates. 

l. The record of trial in the case of the soldier IlBllled above bas 
been examined by the Board_ of Review. . . 

... 
2. Accus~d was tried upon the following Charges and Specifications t 

CHARGE I& Violation of the 58~h Article. of W~·~ 
. 

S})ecificationt · In that Private Roland Be DC)rsey, Oon;>ariy J:, · 
Su})l'lY Battalion, lat ~red Division, JJ?<J 251, u. s • 
.Army;. did,· at Camiglieno,"Italy, on or about, J'anuary 28, 
1944, desert the service of the ·united states· by absenting · 
himSelf without pro})er leave from his organization, with 

· 	 intent to av6ld bazard0us duty, to 'wits Proceedillg'by ". 
·water· traiis,portation.··to c0mbat ar~a ·at .Anzio, It~y, end 
service.thereat, end did remain absent in desertion: until 
·h$ was returned 'to military control on or about February 
8, 1944•. . I ' 

. ' . 

. CHARGE II I .Violation Of the 61St .Article of War•. 


· · Speciti~ation li In that Private Roland B. ~rsey, ColI\PSnY A,-. . ·, 

.·'· 
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Sup:ply Battalion, 1st Armored Division, APO 251, U. s. Army, 
did, near Camigliano, Italy, absent-himself without proper · 
authority fr0t1 his 6rganization, :f'rom about January 19, 1944 
to about January 28, 19·44. 

Specification 2: In that Private Roland B. ·Dorsey, .Company A, 
Supply Battalion, 1st Arm:ired Division, APO 251, did, without 
proper leave, absent himself :f'rom his station at Stockade, 
Peninsular Base Section, near Melito, Italy, from about · 
February 20, 1944 to about April 10, 1944· 

CHARGE Ill: ·Violation of the 69th Article of War. 

Specification: ·In that Private Roland B. Dorsey, Company A, 
Supply J3attalion, lst Arm:>red Division, Aro 251, u. s • .&iny, . 

. having be~n duly placed in confinement in Stockade, Penins~ar 
Base· Section, near liell.to, Italy, on or about February 13, 
1944, did, at Engineer Depot E-250 near Aversa Italy, on·or 
about February.20, 1944 escape from said confinement before 
he was set at liberty by proper authority. 

CHARGE. IV: Violation or the 94th Articl~ of Wer. 

~ecification: In that Private Roland B. Dorsey, Company' A, 
Supply Battalion, lst ·A.rm:>red Division, APO 251, u. s. Army 
did, at Camigliano, Italy, on or about February 22, .1944, 
knowingly and willfully apply to his own use and benefit one 
1/4 Ton truck of the value of about $850.00, property of the· 
United States furnished and intended for the military service 
thereof • 

.ADDITION.AL CHARGE3 

~..ARGE I: Violation of the .58th Article of' wa:r. 
. . 

\ ' 

Specification: In th&t. Private Roland B. Dorsey, Company .A, 
Supply Battalion, 1st .Armored Division, JJ?O 2_51, U, S~ .Army,< 
did, at. Peninsular Base Section Stockade, near Melito, Italy,· · 

-- on or about May 8, 1944, desert .the' service of the United , . · 
States and did remain absent in desertion until be was · 

. apprehended at or near Juoontea,· Italy, -en or. ab.out May 21, 
1944· . 

. ·.1-. ' 

CHARGE II: ..Violation ·ot. the 69th Article of War... 
I . ,. , , ·:··· 

Specifications In that privat~ Rol.Snd B. Doreeji, Co~any· A, . 
· Supply Battalion, 1st ~red Division, .APO 251, U~ s. A:rrq, · . 

. having been duly placed in confinement in .Stockade, -Pen.insular 
Base Section,-·Near Melito, Italy, on·· or about· April -10, ·19449 

. · did, e.t Stockade~ Peninsular Base s.E!ction n·ear Meli to·,· Italy,~' 
.·on or about 8 :rmy·1944, escape.from said confinement before ll• .. ..~ was .set at libertr by proper. authority. . . .. . . 

http:February.20
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(373).. 
He. pleaded guilty ~o C~arse IV and its Specification and not guilty to all 
other Cbsrges and Specifications end was fomid euilty of .all Charges e.nd 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to dishonorable discharce, forfeiture of all pay end allowances 
due or to become due, and confinement at hard labor .for life, three-fourths 
of the members of the court-present concurring. The reviewing authority 
approved the sentence, designated the •us• Penitentiary, Lewisburg, 
Pennsylv~a,. as ~he place of confinement and forvrard.ed the record of trial 
for action under ~ticle of Yfar 50i. 

' ,
3. 'l'he evidence shows that accused was a member of Company A, Supply 

Battalion, having joined the ·organization 1 January 1944 •some tine around 
Camigliano• (R. 7,11). On 19 Janu.gry he was part of a detachment located 
at Camigliano (Italy) in charge of the Personnel Officer, First Lieutenant 
James c. Robertson, and Staff Sergeant Robert M. Parr (R. 7,11,12). J.. · 
certified extract copy of the morning report of 'He8:dquarters Compeny•·, · 
Supply Battalion, was introduced in evidence showing that accused was attached 
to that organi:!ation for rations only froni Cor::peny A and that he absented 
himself· without proper leave 19 January 1944 end remained so absent until 28 
January 1944 (R. lJ; Ex• .t.)., Sergeant Parr testified that he r:iede a search 
for accused on the morning of 18 January; "The company had pulled out and I 
was left in cherse, and headg_uarters called for a detail to go out on trucks 
the next day and I looked for him at three o'clock that n:.orning'. L~~used 
was not there. (R. 7) Neither Sergeant Parr nor Lieutenant Robertsoz. gave 
accused permission to be absent from 19 to 28 Jcnuary (R. 7 ,12). 

Lieutenant Robertson testified that on 28 Jenuary·1944, ~e saw accused 
who 'had just been brought beck by the 1lPs end I asked him where he had been 
end I told him that he was goinc up to the beachhead' at .Anzio {Italy), 
'and I told Sergeant Parr to take him to the assembly area'. Witness also 
told accused that Compeny A was at the beachhead, and testified 1 1 don't see 
how he could help from knowiDg there was no other place where he could go but 
to his company•. (R. 12) Sergeant Parr testified that about 1200 hours on 
28 J'anuery he was 'called down• to Lieutenant :Robertson's office in ·Camigliano 
•to take charge of' accused. Witness testified 1 He was supposed· to go with 

me to Santa :Maria and pick up his barracks bags that were stored there' and 


. 'when 1re·came back I was to take him.to the staging' area' at 'the palace 
grounds'. .Accused w~nt with Sergeant Parr to Santa 1m'ia to get his barracks 
bags •. Sergeant Pa.IT testified that he gave accused 'orders to wait there' 
£or him and 1 1 went down to gas up the vehicle end I left him with Private 
Coleman· and when I came back he was gone•. (R. 7,8) Private William T. 
Coleman, Company A; Supply Battalion, testified that on ~ January, when he 
and accused were taken to the staging area at the palace grounds, accused 
'was supposed to wait' but did not do so. Witness testified •He said some
thing about going to the Red Cross and I told him he better stay around' and 
then accused 'took off'. Witness also testified tha't they waited about 30 · 
minutes for accused and 'looked about for him', and that a search was made 
at the Red Cross and accused could not be found there. (R. 9-11) Sergeant 

·Parr· testified that accused was cognizant of· the fact that he was going to 
the palace grounds to be subsequently transported to the ~zio beachhead 
because 'Lieutenant Robertson told him' that on 'tbe first date' witness 
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• 

testified to, accused's company was preparing to bo to the J..nzio beachhead, 
and that on the letter date the company was "there•. The next tiwe witness 
saw accused was 'when the l<J?s broubht him in before we put him in the FBS 
Stockade', at which.time accused expressed to witness his willingness to 
rejoin his 'outfit•. (R. 8,9) The m:::irning report of Heedquarters Company, 
Supply Batte.lion (supra), shows that accused absented himself without proper 
leave therefrom on 28 January 1944 and rer.ained so absent until 12 February 
1944 (R. 13; Ex. A). 

Accused was 'brought back• to Lieutenant Robertson's office on 12 
February (R. 12) and placed in confinement by that officer in the stockade 
of Peninsular Base Section, near 1£lito, Italy. on 13 February 1944 (R. 13; 
Ex. C). Captain William G. Wood, adjutant of the stockade, testified by 
deposition, which was admitted in evidence, both the def~se and accused 
stating •no objection•, that on 20 February 1944 accused was working under · 
guard at Engineer Depot E252, near Aversa (Italy). Witness turther testified 
that accused was not returned to the stockade on that date because 1he had 
escaped and was not returned to military control. That is the guard reported 
him as escaped and he had no authority by anyone in authority to be.absent•. 
The next time witness saw accused was when 1 it was reported to me by phone 
that he was apprehended on Apr 10 '44 at the gate to the 2nd Replacement 
Depot then located near Bagnoli, Italy. ·He was returned to the Stockade and 
re-confined 10 .April 1944'· (R. 15;' Ex. C) 

After the prosecution had offered in evidence a •confession• of a~~used 
and the defense and accused both steted there was no objection thereto, 
tTa.jor Homer E. Long, the trial judge advocate, testified: 

-'For the benefit of the record, this confession was made to 
. me at the PBS. Stockade on the 12th of .April 1944, after the 

accused had beeµ fully informed. of his rights, and he was 
made to understand he could remain silent or anything he 
might say would be used for or ac;ainst him. Arter making 
his confession orally, it was set do-wn on paper and he was 
again warned of his rights by Cept.ain Wood, end the accused 
admitted it was the truth and signed this confession in my 
presence' (l:i; 15). 

The 'confession•, admitted in evidence, reads as followsa 

'l.zy- name is Private Roland B. Dorsey, .I.SN. 18090013. Company
'A' Sup.Ply Battalion, lat Armored Division. On or about the 
20th-February 1944. I escaped fr~ the Peninsular Base Section 
Stockade at Aversa, Italy and later went to the town of 
Camigliano. Italy where the Rear- Echelon Headquarters of the 
Division is located. I stole a jeep there. It was a 1/4 ton 
4 x 4 truck number 20100785. Sometime after midnight on the 
night of 22nd - 23rd February 1944 I took a key I had and 
tried to start the vehicle but it wouldn't start. I knew then 
that it needed a rotar or coil wire. The peep was parked in · 0 

front of a radio halftrack; between the radio halftrack and·a 
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tent and along side a wall so I pushed the peep out into 
the Street, ·put a coil wire into the coil and got it 
started that way. · · 

'Tb.ere were two soldiers on duty in the radio scout car 
-one was on duty at the time; but he did not know I was' 
taking the peep. I. left Camigliano and drove the peep 
around for about two weeks. Tb.en I had a flat tire, so. 
I abandoned the peep on a street in Caserta and near the 
theatre where enlisted men go.. . . 

. I acknowledge theft of the peep and accept full responsi
•bility and liability and will sign.statement of charges, 
. report -0f survey or anything necessary to reinburse the 
. United 'States Government for any pecuniary ~es due it 

as a r~sult_of the theft" (R. 14,15; Ex. B). 

Technician Fourth Grade Ralph Rundell, 3ervice Company, testified that 
about 22 February 1944 he was assigned to the 1 J.AG section, Camigliano, 
Italy' and that at that time a 1/4 ton vehicle, comnonly known. as a 'peep• 
was assigned to that section, the last four numbers of the vehicle being 
0785. Witness testified that between 2100 and 2200 hours the vehicle was 
parked in frOI).t 1 of our pyramidal tent which was in to\'/ll 1 , and· when l'itness 
got up the next morning it was not there. To witness' knowledge neither he 
nor anyone else in authority gave anyone permission to take the· vehicle .. 
Witness testified that he in~uired the next I:J.Orning whether anyone had used 
the peep 1and no 6ne had'. (RA 13,14) 

Captain Wood fUrther testified 'by deposition that on or.about 8 t!ay 
1944 accused escaped trom.the Peninsular Base Section stockade by cutting a 
hole in the wire fence,. Accused was 'arrested on ~Y 21st 1944 near .Amentea 
and _then returned to the Stockade on the 28th May 1944'. {R. 15; Ex. C) 

Technician Fifth Grade Louis c. l&lrino testified by deposition, admitted 
in evidence, both defense and accused stating 'no objection•, that on or 
about 21 May 1944. he was •on duty coming to Amentea to Salerno with prisoners 
from lleggio, Calabria•. Witness testified further: 

'In the aiterzioon of the 21st Qf May at appro.ximately 2:30, . 
. 	 Sergeant Castor and I were on the way to Salerno from Reggio 

when·we met this weapons· carrier driven by a civilian at the 
time. Th.ere ·were three of them ill the· front seat·; this was 
in the' town of ~niea. _ I made a mo~ion to the vehicle to 
stop and they did not answer in Italian ·or ·.American so · 

·Sergeant castor turned his vehicle ~ound and we proceeded 
· ·· after them~· · We ·ehased them tor about a half mile into the 

···:n:Duntains where we found the ·vehicle abandoned. We. made a 
search 1Iilmedia:tely for the occupants but we found only a 
cidlian. ·'mis- ciVilian told tis that- they were American 
soldiers that were in the . weapons carrier and they carried

:'> pistols and that they also threatened to shoot him if ,he_ did no~ 

.··. 
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leave the.vehicle and run. Later on that night at 
approxinately 8:JO Tiith the·assistance of the cerebinieri. 
I found the eccused, Dorsey, in en It&lien pill box. He 
gave his ncwe to me as Henderson. This wns a fictitious 
name of course because he was later identified as the 
accused, Dorsey, and he had only given me his correct 
serial nuober, 18090013. I brought him to the carabinieri 
jail and frisked hin for identification and so forth. I 
found that he was wearing a civilian uniform under his O.D. 
uniforo.• 

Witness placed accused in confinement. Accused did not. 1 put up any resis

tance or fibht with us in any way• but at no time did he admit to witness 

that his name was Dorsey. 'Ee ~..ore or less stuck to the name of Henderson, 

I believe that is the ne.me.• (R. 15; Ex. D) 


Defense introduced in evidence, by stipulation between the defense and 
the prosecution, a psychiatric report. .A:f't~r the report had been read to the 
court, at the request of the prosecution, the~law member stated 1 the court 
is not to consider any entries therein other than what con~titutea his 
nental condition•, and the report was admitted in evidence. (R. 15; Ex. 1) 

•rt reads, in pertinent pert,.as follows: . 

•3••.Psychiatric 	examination, chiefly dependent upon histcry, 
gives sufficient evidence to the examiner to warrant a 
diagnosis of: Constitutional Psychopathic State, Iiladequat~ 
Personelity. · 

•4•••c. 	 At the tioe of the alleged offense, was this soldier 
suffering from a mental defect, disease or der~gement? 
Constitutional Psychopathic State, Inadequate l'ersonality• 
...d. Did such mental defect, disease or derangement prevent 
him from distinguishing ri@it fror:i. wrong, concerning the 
11articuler acts charged? No. · 
e. If he could distinguish· right froni wrong concerning 
the particular acts charged, did such mental defect, disease 
or derangeirent prevent him from adhering to the right? No, 
th6ugh his ability to adhere to the right' iS not as strongly, 
developed as is that of a norr:lB.l individual. · ; 
f. If the answer to _£or~ above is 'Yes', what is the nature 
of the soldier's insanity? The soldier is sane. 
g. •~•It is felt that this soldier is.responsible.for his 
actions but it is also felt thet he will not be improved by , 
punishment and that he wili never develop~ into a satisf£ctory 
soldier. It is reconmended that disciplinary measures be 
taken end that he be discharged tmder the provisions of 
Section VIII, AR 615-360 1 (Ex. l). . 

Accused elected to remain silent. 

4. It thus aP];)eers from uncontradicted evidence that at the place and 
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t~me elleged in the Specification, Che.ree I, accused absented hir.£elf 
without proper leave from his organization and renained so absent until 
about 12 February 1944· At the time of the cor:nence~ent of his absence 
acc~sed had just been.returned to a detachoent of his battalion by military 
policemen and the officer to whom he was delivered informed accused that he 
was b7ing ~ent to his co?:Ipany on the beachhead at J.nzio, Italy. After 
securing his barracks bags end being ordered by a noncomtrl.ssioned officer to 
wait with another soldier for tra..~sportation to the stagiTia area, accused
• . d 'Q - ('__ • . --0sai somgthing about going to the ·~d wross and •took off'. Subsequent 
search for him was unsuccessful. When accused absented him.self, his organi

_zation was on the ilnzio beachhead, which was manifestly hazardous duty. · 
Froo these end the other circumstances of the case the colU't was war~anted 
iIJ. concluding that when accused absented hil:lself he did so with the intention 
of avoiding the hazardous duty of proceeding to.the coobat area at .Anzio end 
service thereat, as alleged (!,:crv:~ 1928, par. lJOa). There was no direct 
proof that accused ~as to proceed to the beachhead by water transportation 
as alleged, although the evidence does show that accused was to have been 
taken to a staging area. This omission was of no consequenc~. The proof 
shows that accused was returned to his orgznization on 12 Febr,1ary 1944, 
substantially as alleted. J.s the offense· of desertion was complete when the 
absence co:rJIOOnced, I:JStters pertaining to I:laIUJ.er and tioe of termine.tion of 
such absence are here iilllllEiterial. 

It _further appee.rs with respect to each Specifice.tion, Charge Il. that 
at the ,Place end time alleged accused absented himself without proper l:ave 
.from his organization and remained ::o absent until the date alleged, in 
violation of .Article of War 61. The absence set out in Specification 1, 

·described as an absenc~ ~thout prpper 'authority•, sufficiently describes 
absence without leave, absence from command being the gravamen of the offense 
charged (NATO 2046,. Jamruska). 

As to the ·Specification, Charge III, the evidence, including accused's 
ovm statement,- shows that after having been dUly confined in the stockade, 
Peninsular Base Section, accused escaped from the control thereof while 

· worki~ near by·under guard, without huving been released or set at liberty 
. by.proper authority: The confiner.ient is presumed to be legal. Violation of 
.Article of' War 69 is established by the evidence (I.~C!.1, 1928, par. lJ9b). 

With respect to the Specification, Charge IV, to which accused pleaded. 
guilty, the·evidence, including accused's statement, shows that a 'peep•, 
the last four numbers ot which were 0785, aft.er being parked· in front of a 
tent 41 Camigliano, Italy, was missing the following morn~ng, and tha~ no 
one had permission to take it. .Accused admi.tted that he stole a je;p1 , 
which he further described as •a 1/4 ton 4 x 4 truck number 20100785 • That 
the vehicle was property of the United States and was furnished and intended 
for the military service was shown by the· testimony that it had been assigned 
to a 'Judge Advocate Section in Camigliano. _There-was no testimony aside 

.: ~from the plea of guilty as to its value, ·but-the court was thereupon warranted 
· - in finding that it had the value alleged. ·.All elements of the Offen.Se 

alleged in the Specification, Chare;e rv, were established (MCI.I, 1928, par. 
15.0i) •. 
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It further appears from the evi.dence, with regard to the Specification, 

Additional Charge II, that at the place and tine alleged accused was duly 
placed in confinement in the stockade, PeninsulE:X Base Section, and that on 
the date alleged he escaped therefrom without having been released or set at ~ 
~iberty,by proper authority, in violation of Article of War 69. 

As to the Specification, Additional Charge I, the evidence shows that 
at the time alleged accused escaped from confinement in the stockade of the 
Peninsular Base Sec.tion arid remained away from the stockade until 21 t:ay 
1944. a·period of 13 days. His unauthorized absence was terminated by 
a~prehension and arrest. When apprehended, accused gave a fictitious neme 
and was wearing a civilian uniform under his military uniform. His coofine
ment as a result of his previous offenses (includiD£; the admitted stealing 
of a military vehicle), his indisputably established escape from the stockade, 
his unauthorized absence while in the neighborhood of numerous military organ
izations, his giving of a fictitious name end possession of civilian clothing 
when apprehended - these and the general circumstances in evidence justify 
the conclusion that accused was guilty of desertion as charged (1:cr.:, 1928, · 
par. 130a; Winthrop's, reprint, pp. 6'37-639; N.ATO 603, Suci). 

5. k3 evidence bearing on the additional charge of desertion, a , 
capital offense in time of war, the prosecution offered in evidence the 
depositions of Captain Wood, and Technician Fifth Grade 1!e.rino. Defense 
stated that it had no objection thereto and accused.stated •no objeciion•. 
The depositions were thereupon admitted in evidence. 'Under express consent' 
of the defense made or presented in court, but not otherwise, a court InP.y 
admit deposition testimony not for the defense in a capital case• (I.:Cl.~. 1928, 
par. 119a). It sufficiently appears from the record that the defense and 
accused expressly consented to the introduction of the depositions in 
evidence, and that the requirement's of Article of War 25 and of the ?.!e.nual 
for Courts-Martial were complied with. 

6. The charge sheet shows that aecused is 19 .years of age,-that he 

enlisted in the ~ 12 September 1942. an~ had no iirior service. 


7. The court was legally constituted. ?~o errors injuriously affecting 
-the substantial rights of accused were comrritted during the trial• The 
Board of Review is of the opinion that the record of trial is legally suffi 
cient to support the findinGs and the sentence. Confineirent in a penitentiary 
is authorized by Article of War 42 for the ¢ffense of desertion in time of 

. war and aj.so 	for the offense of applying to one' s own use property :f'urnished 
or to be used for the military service, recognized as en offense of a civil 
nature. and so punishable by penitentiary confinement for more then one year 
by Section 87, Title 18, United States Code. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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Branch Office of·Xhe J'udge Advocate General 


with the 

North African Theater of Operations 


Aro .534. u. s. Amy, 
12 August 19.44. 

Boe.rd of Review ·· 

imo.3047 

U N I T _E. D S T A T E S ) 3D INFANl'RY DMSION 
) 


Te. ) 
 Trial by G.C.M.' COIIVel'.led at 
J ) lb~zu.oli, Italy, 31 lilrch _Private 1EssE 1. COF:rnY ) 1944.
(7 .082 ·257), ~Can~ 't,' ) ni.shonorable discharge and
7th IDf'antry. ) confinement far 25 years.

) F.astern D:ranch, United states 
)' Disciplinary Barracks,
) Qreellhaven, ·.New York. 

' REVJJ.."W by' the. BO.ARD OF REVIlil'W 
--..... 

------·-----------
l. ~ record of trial in the caae of the ooldier. Damed above has 

. been examined .by the Board of :Review. 
' . 

2. Accused was .tried upon the :f'ollowiDg Charges and Specifications 1 

CHARGE Is Violation of the 58th Article o~ War. 

Speci:f'ieationa . In that Private :fF.SSE J'. COF.n.Y, ·Compazv 'L', 
7th Infantry, did, near M:>ntesarchio, Italy, on or abcut 
o6oo hOurs, 4 October 1943,, desert the service ·of the United 
States by abs~nting himself. without proper leaTe :trcm his . 
orgamzation with intent to• avoid hazardous duty, to wit, 

: ·combat .activity agaillst the e~, and did remain absent 
·in de~sertion until he surrendered himself at the Office . 

. ·at 'the Provost lbrshal, ·.,5th Arm:! li!adquarters, Caserta_, . 
Ita:i;r, on or about 1200 'hours, ·23 NJTember 1943• · · · . . . . . . \ 

Clw:m:'IIa· Viohtion of the 61st. .Article of War. .. ' . ( . . . ' ' . \' ~ 
·• • • :~ ,·, ', I 

( ·. 
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Specification 11 In that Private JESSE J. COFFEY, Compacy 'L', 
7th Infantry, did without proper leave absent himself from 
his organization near Baja e Iatina 1 Itazy, fraci ·about o6oo 
hours• Z1 December 1943 to about 1200 hours• 5 January 1944. 

Specification 21 In that Private 'J'EsSE J. ·COEF'EY• Compai:u •L•. 
7th Infantry, did·without proper leave absent himself fran 
his organization near Pozzuoli, Italy, from 14 Jaw.azy i944 1 

ti.me .unknown, .to 31 January 1944. 

H9 pleaded guilty to the Specifi6ation 1 Charge I. except the words 'desert• 
and 1in desertion•, substituti:og therefor, respectively, the words 
•absent himself without leave t'ran.1 and 'without leave•, and except the 
words 1with intent to avoid hazardous duty, to wit, combat activity against 
the eDeil:ty' 1 , of the excepted words not guilty, of the substituted words 
guilty, not guilty to Charge I but •guilty of the 61st Article ot War•,· 
alld oot guilty to Charge II and the Specifications thereunder. He was 
found guilty of the Charges and Specifications. No evidence of p,evious 
convictions was 'introduced. Be was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or to became due and confinement 
at bard labor for 40 years, three-fourths of the members of'the court 
present concurring. The reviewing authority approved the sentence but 
reduced the period of confinement to 25 years, designated the F.astern Branch 1 

United States Disciplina.ry Barracks. Qreenhaven, New York, as the place 
of confinement and forwarded the record of trial for action under Article 
of \Var 50i. 

3. A certified extract ccpy of the morning report of Caniai:v L, 7th 
Infantry, was introduced in evidence, showing that accused absented 
himself without proper leave therefrom at 0600 hours 4 October 1943 and 
remained so absent until 1700 hours 24 November 1943; that he again 
absented himself without proper leave from that organization at 0600 hours 
Z1 December.1943 and remained so absent until 1200 hours 5. Jaw.ary 1941u 
and that he again absented himself without proper leave from that 
organization on 14 Jamery 1944 (time Ullknown) (B. 8,9; Ex: •. A). 

. 
A platoon leader of Canpa.ey L, 7th Infantry, of which accused was 

a member in the latter part of September and the first part of October 
1943, described the •conditions• that Cbmpany L •was facing• on 2, 3 and 
4 October 1943, as followsz 

•Well, 	on October 2d we were just about a couple miles 
near Avellino. We were alerted to move qo.it, that 
was on the second. On the 3d we were alerted to 
repel a counter attack toward Avellino. We started 
out and contimied oii until the followi:og morni:og 
which ..was the 4th when we reached Montesarchio. 
After M:>ntesarchio we took a truck ride to a little 
town near Caserta. Inri:og the :cext week we ma.de a 
recoililB.is(s)ance preparatory to crossing the Volturno 
River•. 

--~ 

http:Canpa.ey
http:Disciplina.ry


(381')
This of'f'ic.er further testified that the comp~ came in contact with the 
enenzy" before it reached I.i:>ntesarchio, and that 1 the attack order was on the 
way•. (R. 13,14) 	 . 

. Corporal Char_les V. In~~ewili, 6743d Stockade Compacy Provisional., 
testi~ied that he worked 1 in the admittance and discharge office at the 
Stockade•, located between Aversa and M:llito (Italy) and that his •job is 
to handle the records there to admit and· discharge prisoners•. ~described 
•the procedure followed in the Stockade in admittillS prisoners• as followsa 
'The prisoner is brought to the window: and we get his confi~nt papers and 
make up three copies of the papers•. Witnass identified a •confinement fom' 
dated 31 Jaruary 19441 on which accused appears as the second n.arm. Witness 
also identified a •roster of all prisoners received and released durillS the 
day• of 31 January on which •the name, (}Jffey, Jesse 1., lb. 7o82257, 
Company 'L', 7th Infantry, 3d Division•, appears. on liDe 10, and a morning 

, 	 report of. the same date which 'shows that we received forty-eight AWOL _ 
prisoners•. Certified-extract copies of the confiDanent fom, the roster 
of prisoners end th~ morning report were ·introduced in evidence as· 
Prosecution's Exhibits 1B1 , •.c•, and 'D' after the defense eXJ,lressly stated. 
it had no objection thereto. (R. ll-13) 

.Accused made an unsworn statement tbrough counsel as follows:. 

•The 	accused. admits dropping out fran his c~ while 
on the IWVe from Avellino to the vicinity of M:>ntesarchio 
for the p.irpoae of ~etting somsthing to drink as be had 
been drinking along the way. It was his idea that he . 
could. drop out and get =. few drinks and rejoin his 
outfit as they hac!:a't contacted the enemy at that time. 
~believed that he.could get back. As in most cases, 
he bad a few driDks and then bad t~ble in :f'indil:lg 
his organization or getting back to it imnedie.tely. 
While goD.e he was in the unifom of the service at 
all times. ~ f'imlly tunied himself' in to ·the 5th kr:trq 
Provost· ?ihrsbal and, as stated b7 the accused to· the· 

. 	defense, once he left bis organization he found 1 t · 
was prett7 hai-d to keep up 'Iiith them becau_se of th~ir 
movement tram one part of' the country to another. Aa 
other AWOL• s in all cases• he turned himself in. 
Beadil'.lg tran his service record, this man joined the 
7th Infantry on the 28~h of February, 194.3• ~t· l\:>rt 
Iqraut~ and his service record shows that he participated 

· in the 'l\lnisian CaJll>aign, the _Sicilian campa.::tgn tram J'uly 
101 1943 to .Aiigust 17, 19431 and the Italian cam;paign 
from the 20th ct SeptElllber until October 4th at which 
time he left. Bis character and efficiency·ratil'.lgs 
are unknown or excellent. On page 22 the 7th in
dorsement shows that while at Fort George G. Meade• 
lmyland, his cbaracter was excellent and his 
efficiency ratiDS as a soldier was excellent• . 

-.. 
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Indorsement one on ~e 16 shows that while at 
Headquarters, Atlanta Iecruiti:og District, Atlanta, 
Georgia, his character was excellent and his efficiency 
is not rated. The second·indorsement by Compru:i;y 'D'• 
26th Infantry, shows his character as excellent arxl a 
satisfactory 'rating as a soldieri (R. 15,16). 

4. It thus appears from the. evidence and from accused's plea that 

at the place and time alleged in the Specification, Charge I,' accused 

absented himself without proper leave from his organization and remained 

so absent until he surrendered himself approximately 50 deys later. When 

accused absented him.self his organization was before the eneDzy" and was 

.advancing to meet an eneDzy" counterattack. Reconnaissances were made 

short1Y thereafter preparatory to crossing the Volturno River. Accused 

in his unsworn statement admitted 'dropping out from his c0mparu while on 

the move fran Ave11ino to the vidnity of Montesarchio 1 , but stated that 

it was only for the pul'llose of getting a few drinks and that he later had 

trouble in finding his organization because of its moveioont fran one part 

of the country to another. From the facts and circumstances the court was 

justified in concluding that when accused absented himself he did ·so with 

the intention of avoiding the hazardous 'duty of combat as alleged, in 

violation. of Article of War 58 (MCM, 1928' par. 130a). 


It further appears that on the dates alleged in the Specificatio:'l.S, 
Charge II, accused absented himself witbout proper leave from his orgd.nization 
and remained so absent for the periods found by the court. · There is no 
evidence as to the'exact places at which the absences commenced, but as 
absence from comnand is the grava:m3n of the offense of absence without 
leave, it is immaterial that there was no proof as to the exact place where 
the otfense occurred (NATO 2844, Mangel'llan). Conviction of absence without 
leave in violation of Article of War 61 was justified. 

5. For the apparent IUI'l'OSe of showing that accused 1s third absence 
wit_bout lteave was terminated on 31 Januazy 1944. the prosecution introduced 
a iurported •oonfil'.lelllent form• (being a lette·r fran •Headquarters stockade, 

'Ieninsul.ar 	Ease.Section• to the 1 Camnanding· Officer, 504th MP Bn1 ), an 

extract of an unsigned stockade roster, and an extract of a morni:og report, 

on which accused's name does DOt appear (Exs. B,C,D). These documents 

were inadmissible (MCJ.t, 1928, par. 117a). However1 defense expressly 

waived objection to their introduction in evidence and the error, if a:rv, 

is inconsequential~ as the offense involved was ccmnitted when accused 

absented himself' and a finding as to the duration of the absence was 

w:mecessary (AW 61r NATO 1087, Lapiska). ' 


6. The ~eview by the staff judge advocate, acoompaziying the record of_ 
trial, contains the followings 

' 'Accused had been in the J:my nearly :four years at 
the tll:Je of his initial offense, he had participated ' 
in the Sicilian Cempaign and for 24 days of the Italian 
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Campaign. He admits that, while advancil'.€ to mke 
contact with the ezimtV, he had been drinking and left 
his company in order to get more to drink. He stopped 
for a drink and stayed away for fifty (50) days•. After 
his surrender he remairsd' with. bis unit about one 
month before he went AWOL :for nine (9) days; after his 
return from the seeond unauthorized absence he stayed 
with the campa?V Dine (9) deys and then 11ent AWOL for 
another seventeen (17) days. 'There appears to be no 
facts which weigh in favor o:t accused. ·I believe that 
the sentence, if served in :t'Ull, is too severe under 
all circumstances - and if it isn't to be served in 

. :t'ull the question is imnaterial - .and therefore ·1 
recomnend that the period of confinement be reduced to 
twenty-five (25) years. In Jey" opinion the dishonorable 
discharge should be executed and the disciplinary 
barracks designated as the place or confinement. Under 
Article of War 42 a ;peniten(t)iarr ms:r be designated, 
but the offense here is strictly a milltary of'f'ense 
and the record contaiDS IX> indications that accused 
possesses a:cy crimillal tendencies involviDg m::>ral 
turJli tude 1 • · 

7. The charge sheet shows that accused is 23 years of ege, that he 
eJJJ.isted in the Arsrt:f 15 llil'ch 1940, am had no prior service. -

~ . 
a. The court -.s legall.3' constituted. No errors injuriously at:f'e"tii6 

the substantial rights ot accused were ccmnitted during the trial. The · 
Board of Review is of the opiDion that the record o:f' _trial is legally 
sufficient to s\i:pport the :findings and the sentence. • 

L. 
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Branch Office of The Jud.£;e .Advocate General 

with the 


North .t..frican Theater of Operatior..s 


Board of Review 

UlJITED ST.ATES 

v. 

Private PEILIP I.1. DE ~.~1CO 
( .33 26.3 446), Detachment of 
Patients, JOOth General 
Hospi t8:1· 

.AJ'O 534, U. S. Arey, 
26 August 1944. 

) 
) 
) Trial by G.C.~.:., convened at 
) APO 45, U. S. J.rcy, 14 July i941t. 
) Dishor..orable discharge and con
) finemc~t for JO years.
) Eastern-Branch, United States 
) Disciplinary Barracks, 
) Greehhaven, New Y~rk. 

REVIE\'/ by the BOJ.RD OF REVIETl 

l:S.ckay, Irion and Remck, Judge .Advoci:.tes. 

l. The record of trial in the case of the soldier named above has been 
examined by the Board of Review. · 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 75th .Article of War. 
(Finding of not guilty. ) 

Specification: (Finding of not guilty.) 

CHJ..-qGE II: Violation of the 6lst Article of \Tar. 

Specification: In that Private Philip M. Del.'.Drco, Detach.-nent of 
Patients, JOOth General Hospital, did, at or near Naples.- Italy, 
absent himself without proper leave fro~ his company from on or 
about lJ February 1944 to on o.r about 21 ?.E.rch 1944. 

CHARGE III: Violation of the 65th Article of War. 

Specification: In that Private Philip M: Dei,iarco, Detachoent of 
Patients, JOOth General Hospital, having a lawful order from 

. ' 
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Sgt. Van T: Barfoot (now 2nd Lieutenant) who wa~ then in . 
the execution of his office, to return to his outpost position, 
did, necr Pozz.ili, Italy,.on or·about December 6, 1943. 
wilfully disobey the seme. 

CH.hRGE IV: 	 Violation of the 69th .A:rti cle of War. 

(Finding of not guilty.) 


Specification: (Findiri..g of not guilty.) 

He pleaded not guilty to the Charges end Specifications and was found not 
·guilty of Charce I end its Specification, guilty of the Specification of 

Charge II except the words •at or near Naples, Itcly". and •21 lach 1944• • 
substituting for the second exception the date •20 I.:B.rch 194h', of the ex- · 
ce:pted words not guilty, of tr.e substituted uo:::-ds guilty; guilty of Cl:arge II, 
guilty of.Charge III and its SpecificLtion end not guilty of Charce IV end 
its Specification. No evidence of previous conYictions nas int:roC!.uccd. He 
was sentenced to dishonorable discher.:_;e, forfeiture of all pay end allor;ances 
due or to beco.:::.e due and confineroont at hard labor for a period of 30 years, 
three-fourths of the l:le;'.,bers of the court present concurring. The reviewing 
authority approved the sentence, desiJiated the Eastern Brrui.ch, United States 
Disciplinary Barracks, Greenhaven, New York, as the place of confinenent end 
forwarded the record of triel for action under J.rticle of War 5ot. 

'·. , 
3. With respect to the Specification, Charge II, en extract copy vf 

the morning report of Company L, 157th Infantry, for 25 !!i';.S!'ch 1944, wes 
eClroitted in evidence, the defense, after ex~ning the document, stating •No 
objections•. It showed·the following entry: 

•25 	March 1944: '33263446,. De 1:.SXco, Philip 1:., Pvt., Sk 
Ab ID to Ji.VlOL 13 Feb 1944; JSlOL to Duty 1200, 
20 ~·iarch 1944' • (R. 4; Ex. A). 

A witness testified he saw accused in a hospital in February 1944, at some 
time prior to ~he 17th or 18th of that month (R. 7). In the course of. an 
investigation of his conduct accused stated to en officer that he returned to 
duty ·w1th his compaDy on the •Beachhead• on 21 March (R. 12-14). 

W'ith respect to the Specification~ Charf:e III, the evidence shows that 
on 6 December 1943 Company L, 157th Infantry, was confronting the enemy a 

:· 	 few mi.lea north of Pozzili, Italy, and was receiving artillery and mortar 
fire. Accused, a member of that organization, was assigi.ed to a platoon of 
which Sergeant (now Second Lieutenant) Van-T. Barfoot was platoon sergeant. 
Lieutenant Barfoot testified that on that date he had posted accused e.nd two 
other men on an •op•. Witness also testified that he left but subsequently 
returned and that {R. 5-7) 

•on my way. beck to the OP l saw Private De?.mco, with his 
rifle; cor.iing towards me. I asked him where he was going J end 

_ he said he was going back down the hill. 1 said, 'You get 
back in y~ur hole' • Tb.at• a the last l saw of De:r.:arco", 

' 
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and that accused did not start bacl;: to.-.·ard bi~ hole b t • - u '\7ent ~Do~n the bill 
to the left•. i7i tness did not author1· "'"' eccused to d- .,.., c;o orm the bill. (n. 6) 

J..ccused testified. th&t on 6 Dece1-:1ber ic4-, he had obtained pe.,....,,· ·""' hi , , ..) .....uss1on 
uor;;. s sq_uau 1eader to leave the '0P11 to ro 1+0 the •·edi'c"" b ,.,o ~ - = ... ecause 01 a 
co~c1 ond a sore· throat (R. 15) and t:t.at he went to the reer aid station fro:; 
which he v:cs taken to a nedical b&ttalion where he stayed seven da·•s returning 
to d~ty with. h~s·co:::p~y on the lJth or 14th of Decei:-.ber (R. 16,24).: .Accused 
furtner testified the.~ as he started dorm the hill he net Lieutenant &rfoot 
an~ telked .with hir.:, telling h~n that he (accused) •vms goinc off the hill' 
ana. thut ~ie:i-ter.e.nt ~E:.:foot tol~ hi!.: to teke his equiprr.ent with bir:: (R. 13,20, 
21). He uen1f;d rece1v1JlG en or-cer to return to the outpost 'or to cet tack in 
the hole (~. 19). J.ccused. furtl:er testified thet on 21 I.Tcrch he 1 \'lent back 

to the cor::p:n:·n, "reported beci;: to tlut::,•• an6. rw.s placed in arrest (R. 16). 

He also te~tifiE":<l thi:.t v:hen his fL-st §erceC'.Ilt later tole. bir::l to report back 

to his plntcon he 11 thou.;ht it v:&s dl forgiven• (R. 2J). 


4. With respect to the Specification,• Ctarge Ii, it thus sutficiently 
E..~Jpehl's fror.i the evidence t::.at at the tir::e alleged, 13 February 1944, accused 
,absented hinself without proper leave fror11 his co1r11l01.y end rew&i.ned ·so absent 
until 20 !.b'ch 1944. as found. by the court. T:t.e proof of absence \':ithout 
leave consists of an entry in the norniDG report of the co~peny of accused, 
Cor:_?any L, 157th Infwtry, ::::ade on 25 1.erch 1941;., showing accused as e.bsent 
without leave on 13 February and from absent ;;i thout leave to duty en 20 
!,£rch 1944, together r.i th the adr.:isdon r.llC. testimony of accused tlu.:t he 
returned to duty with his co::-_pL."lY on 21 l.£.rch•. 

Tl':ere is tcstir::ony that ·accused was in hospi te.l in February 1944 end 
the r..orning report entry inc'.icates thc.t at tl:e tin:.e he abzented hir.'5elf with
put leave he was' sick in hos~1i tel enC: pl:ysicLll:,r ebsent from tr..e co:::pe.ny. 
The cviclence does not sho;; the e:;:act loc<::tior.s b Ital:,: of tl:e cor;±1en:r £:nd 
the hoi::pital at the tice of the initir.l abser:ce. The cor::pany wc.s r.ithin the 
J.nzio bead.bead at the ti:::e of accused's return to duty end at tt.e tir:e the 
entry ?1es re<le in tl:e :::orr.inc report. The circur:·,stance that accused vms in 
hospital and not present '17i th his cor:pE:lly at the tir.:e of his initiW. absence 
without leave $U£cests a possibility tl:e.t the entry· r:ie:,r not have been bc.sed 
on the personal knodedi:;e of the officer r-£,l:in[; it. On the other hinC., there 
is no thine, in the r:.orninc rer;ort entr~· or elsewhere in the evidence _to show 
that the req1ective locetions of the hospi tE.l end tl~e co::::pmy were _such thLt 
it rould ho.ve been i::.possible for the officer r.bldnc the entry to ascertain 
the rccorC:eC. fe.cts personcll~· c;.nU. u1~on hit orm favestication•. The contrary 
not l:l.fpeETinL,;, it r.:.ust be presui::.ed the.t the officer \~-ho 1;:ade the entry per
forr.!ed his duties properly (!:Ci.:, 1923, pcr. ll2a). 

The court fcund accused not cuil t:..- of so r.:uch of the Specific::;tion, 
Charce II, as alleced that the absence occurred et or neer 1:e:ples, It~y~ E:nd 
did not, by substitution, reach c. findir.~ e::; to the place of the cor:r.ussi.on 
of the offense. The 01;-Ussfon to finG. tl:e place of the cor.mencer.:Ent of the 
absence vms ir.11:.s.terial (~:1.i'O lj.l.~O, Gilbert; i.:..·.~o 127$. Alex; l:.i.TO 1715, lJ.nlor;). 

With respect to the S-,;iecific&tion. Char,:.:e III, the evidence su:'ficier..tly 
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shows ttat at the pl1'ice and tiIT,e allei;ed accused received an order fron 
Sergeant Van T. l3erfoot (now Seconc.1 Lieutenent) the noncor.rnissioned officer 
naned in the Specification, substa.'1titlly as alleged, and that he fciled to 
obey it. Such order. was given while the organization was confronting the 
eneny end under artillery and morter fire. 

5. The record of trial tocether with the original charge sheet 
accoopanying it shows that the Specifications upon which ecc~ed was arrai01ed 
described accused as a n:enber of Coq:iany L, 157th lnf£ntry. There is evidence 
that at the time of the cor:oission of his offenses accused was a member of 
that company (R. 4,12). After the court had reached its findint:;s the trial 
judge advocate stated that he had been advised that accused was at the time 
of trial a'member·of the Detach~ent of Patients of the 300th General Hospital 
end stated further that in the absence of objection the che.rge sheet would 
be emended accordingly (R • .32). The original :charge sheet shows that the 
Specifications were ~hereupon chanced to allege th~t accused was a menfuer of 
the Detacbment of Patients, 300th General Hospital. As copied into the 
record of trial the Specifications contain the changes indicated. This error 
in the lJTeparation of the recoro could not have injuriously affected the 
substantial rights of accused. 

6. The charge sheet shows that accused is 26 years of age, was inducted 
into the Arr:q 24 April 1942 .and had no prior service. 

7. The court was legally constituted. No errors injuriously affec·.;ing 
the substantial rights of accused we::-e comnitted duri:i:ie; the tri.al. The 
Board of Review is of the o:pinio~ that the record of trial is legally suffi
cient to support the findings end the sentence. 
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Branch ottice ot The J'udge Advocate General 


witlt the 

North .lfrican Theater ot Operations 


APO 534. O'. s • .Army, 
16 August 1944· 

Boe:rd ot :ReTiew 

NA.TO 3ll7 

'CJHI'l'X'D ST.lTES ) 
) ,.. ) Trial b::y G.C.M., convened at 
) Na.plea. Italy, 'Zl J'une 1944. 

Pr1Tate lf:AU.AaE THOMAS ) Dlshanorable discharge aDd 
(34 0.30 261), Headquarters ) cemtinement tor ten years.· 
and Service Compan::y, .364th ) u. s. Penitentiary, Lewisburg, 
Engineer Battalion (Separate). ) Pemla::ylnnia. 

-----------·------
:REVID b:; the OOJ.RD 07 .REVIEW 

J.kckaT, Irion and Remick, J'udge .AdTOcates. 

------------·------
l. .The record ot trial in the case ot the aoldier named above has been 

exend ned by the Board ot &view. 

2. Accused· 1IU tried Ullon the following Charges and Speciticationsa 

CHARGJI: 	Ia Violation ot the 6lat .Article ot War. 

Speciticationa In that Pr1Tate Wallace (NMI) Tho:aas; Bead.quarters. 
a.Di SerTice Company, ,384th Engineer Battalion (Separate), did, 
without prol)er lean. absct h1mselt trClm his station at 
Bellizzi, Italy, trom about 2.5 May 19441 to about 26 May 1944• 

CB1roE 	II• Violation of the 93d .Article ot War. 

· . (!.i:>~ion tor :finding ot not ·guilty sustained.) 


S;pecification• (Motion tor :finding of not guilty- sustained.) 
-

CBARGI 	Illa Violation ot the 96th jrticle of War. 

Spec1t1cationa In that Private Wallace (Nm) Thomas, Headquarters 
8lld. Serrice Coq>any, .384th Engineer Battalion (Separate), tm.der 
the wrongtul and talse pretense ot being a proTOst sergeant aD1 
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with intent to extort m:m.ey end a watch trom Private First 
Class Daniel Pena, 6505th Headquarters end Headquarters 
Squadron, Fighter Control .Area Provisibnal ~ did, ~ Casermetta, 
Italy, on or about 25 May 1944. wron~ly, unlawtully, end 
feloniously threaten with arrest and imprisonment said P;'ivate 
First Class Pe,ia under a charge of' being in en 'oft limits• 
area unless given mney or a watch, end by means thereof 
obtained trom said Private First Class Pena a watch of some 
value. 

He pleaded not guilty to the Charges and Specifications aJJd. was found guilty 

of Charges I and III end their Specifications. On IJX)tion by the defense, in 

which the llrosecution joined, he was found not guilty ot Charge II and its 

Specification. Evidence of three previous convictions, one by special court
martial tor absence without leave in violation of Article of War 61, and two 

by SWlmU7 court-martial, one for being· drunk in uniform in nolation or 

.Article of War 96 and On.e. for being drunk on ward in violation Of .Article of 
War 96, was introduced. He was sentenced to dishonorable discharge, fO"J:'

teiture ot all pay- and alloWmices due or to become due and confinement at 

hard labor'tor 20 years, three-fourths of the n:embers of the court present 

concurring. The reviewing authority approved the sentence but reduced the 

perioQ. of confinement to ten years, designated the 'United States' Penitentiary, 
Lewisburg, Pennsylvania, es the place of confinement, and forwarded the 

record.of trial for action under .Article of War Sot• 


3. A certified extract copy of the morning report of Headquarter.q end 
Service Company, 384th Engineer Battalion (Separate), was introduced in 
Hidence showing that accused absented himself' 11'1thout proper leave therefrom 
on 25 May 1944 end reme.ined so ~'bsent until 26 May 1944 (R. 7; Ex. l). 'l'Jie 
COI!Wally commander.testified that he heerd of accused's absence 

'when the II8ll was brought in end informed of the trouble he 
had been in end outside of that the mornil:lg that we· took 
reveille he wasn't present or reported end to see whether 
he showed up that evening I caused the ares to be searched 
by my Sergeant.• 

Witness further testified that he knew accused was absent from reveille; 

'the Sergeant took the roll call and he found out from another Sergeant that 

he 1'8S absent the night before•. (R. 6,7) 


It was sti;Pul.ated that if' Private First Class Daniel Pena, 6S05th 

Headquarters end Headquarters Squadron, Fighter Control .Area Provisional, 

were present ill court es a witness, he would testify as follows 1 


'That on the night of May 25th, 1944. in Casermetta, Italy, 
a colored soldier whose name I am not certain but whom I 
can identity• (stipulated-to be accused) - came to me and 
said he was a Provost Sergeant end that he was going to 
take me to the Major. He kept intimidatin8 me nth threats 
ot up to twenty years in prison for being otf-limits. I 
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didn't think the to1'n was off-limits but he scared m:i. 
Finally he sai_d he would overlook everything ii' I would 
give him some m::iney. I told him I had none. He then said 
he would take the Doxa wrist watch which I was wearing I 
csn identity the watch because oi' a cracked crystal .A.i.1 
this .time he YaS talkiIJg to me he ke.Pt his right ~ in 
his shirt, as it on a ,Pistol. Rather than create a distur
bance I gave him the watch end he went away• (R. 10). 

Captain Frank H. Fristoe, ,384th Ellgineer Battalion (Se,Perate), testified 
that he was the officer who investigated the charges and that he warned 
accused ot his rights under k'ticle of War 24 by advising 'him th&t any state- • 
ment that he might give in the form of an affidavit, sworn statement, might 
be used against him in that it 1V0Uld ,Put him in the same category as eny other 
witness in the case'• Witness testified that accused then made a statement · 
es follows: 

•an or about i9oo hours 25 May 1944 I left my station at 
Bellizzi, Italy without ,Permission, and did not return 
.until I was picked U.P by Sgt. Bries Goodson on or abou.t 
1530 hours ~6 May. 

'On 25 May; e.t about. 2100 hours I entered a dwelling house 
in Cas_!ermetta, Italy and took a watch tran a Yhite soldier 
who was in the house. I took this watch to Pontecagnano 

. 	end sold it to a British Corporal for $12.00 ~ It was a Don. 
wrist watch, with silver case'end wrist-bend. It had a black 
tace, gold numerals and hands, and: a crack in the crystal• 
On the 9th ot 1une I went with Sgt. Henry Wiggins end Tee 5 
Mose M:>ntgomery• and Pvt lcl Horace Smith to this British 
Soldier's Headquarters. 'l'he British soldier did not want to 
return the watch wt did give it be.ck to Ca,Ptain Fristoe 
ai't6r Tee 5 :Mose Montgonery and Pvt lcl Horace Smith had 
given him $12".00 of their JIJ)lley•., (R. 8,9 ; Ex. 2) 

.Accused elected to rexnain silent. 

4•. It thua appears from uncontradicted evidence, includ.illg accused's 
statement, that at the place end time alleged in the Specitication, Charge I, 
accused absented himself without proper leave trom his organization end· 
'1'el:llained so absent until 26 May 1944• in .violation ot Article- ot War 61. 

·It further appears tram the· evidence that~ ~t the· place and time alleged 
- in ~e Specification, Charge III, accused pretended to be a :provost sergeant 

and tbreatened Private First" Class Daniel Pena w.Lth im:prisonmant up to 20 
reera, tor bein& 'ot:t-lilllits', if he did not giVe accused some IrDney. When, 
Pena told him he had no m:me7, accused indicated that he would take a •Doxa 
wriat watch Pena was wearing. I>urillg the· entire conversation accused bad his 
hand inside his shirt •as if on a pistol'• When eo confronted Pena ga'Y9 , 
accused the watch. ·Accused admitted that he 'took a n.tch from a white soldier 
'lhich he later sold. It is sufficient to state that the facts end circumstances 
here disclosed conatitute an oftenae recognized as that of blackmail by Section 
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22-2305, District or Columbia Code, which provides as follows: 

'Whoever verbally or in writing accuses or threatens to 
accuse any person or a crime or of any conduct ·which, if 
true, would tend to disgrace such other person, or in any 
way subject him to the ridicule or contempt of society, 
or threatens to expose or publish any of his infirmities 
or failings, with intent to extort from such other person 
anything Of value or any pecuniary advantage whatever, or to 
compel the person accused or threatened to do CJr to refrain 
from doing aDy act, and whoever with such intent publishes 
any such accusation acainst any other person shall be 
imprisoned for not·more than five years or be fined not more 
than one thousand ~ollars, or both. (Mer. 3, 1901, 31 Stat. 
1323, ch. 854, sec. 819.)1 

Accused was properly found guilty of the offense or blackmail, in violation 
Of .Article Of War 96. 

5. The charge sheet shows that acc~ed is .31 years of age, 1 was inducted 
into the Aney 28 March 1941, .and had no prior service. 

6. The court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were comnitted during the trial. The 
Board of Review is of the opinion that the reco~d of trial is legally suffi
cient to support the findings end the sentence. Confinement in a peni·~entiary 
is authorized by .Article of War 42 for the offense of blacknlail, recognized 
as an offense or a civil nature aL.d so punishable by penitentiary confinement 
for more than one year by Section 22-2305, DiStrict or Columbia Code. 

\ 
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Br-anc~ Office of The Juige AQvocate General 
· with the 
North.1..fricen Theater of Operations 

1J?O 534, u. s. ki:cy, 
28 1.ugupt 1944. 

Board of Review 

l!.ATO 3138 

U H I T E D S T· J.. T E S 	 ) 

) 


v. 	 ) ~rial by G.C,:;:., convened at 
) ii.PO 45, U. s. krr;~;, 18 July

Private r.:J..G;)IJ:IEL S. BECERRA 	 ) 1944.
(J8 006 222), Co~pany F, 157th 	 ) Dishonorable discherge end
Infantry. 	 ) confinement for life. 

) E£..stern 3rznch, United States 
) Disdplinw.·y Barra'cks, 
) Greenhaven, New York. 

REVIEW by the BO.t..RD OF REVIE':l 

1.ackay, Irion and/ J<.eci_ck, Judge MvoCE. tes. 

1. The record of trial in the case of the soldier nan::ed above has been 
examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specifications: 

CHARGE: · Violation of the ,58th Article of War. 

Specification 1: In that.Private !.!ligdaniel s. Becerra, Company 
F, 157th. Infantry, did, neer Palermo, Sicily, an ar about 
13 September 1943, desert the service of the United States 
by absenting himself' without proper leave fro~ his organi
zation with intent to avoid hazardous duty, to wit: 
.Amphibious operatio.ns against the enemy, and did reJT'8in 
absent iri desertion until he surrenderea himself near 
Palermo, Sicily, on or about 14 Septenber 1943· 

Specification 2: In that Private !.:agdaniel s. Becerra, Cotlpeny 
F, 157th Infantry, did, near Palermo, Sicily, on or about 
24 September 1943, desert the service of the United States 
and did remain absent in desertion until he surrendered 
himself near Naples, It~y. on or about 7 January 1944· 
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Specification 3: In that Private Magdeniel s. Becerra, Co::ipany 

F, 157th Infantry, did, near Naples9 Itely, on o~ about 5 
February 1944, desert the service of.the.United States and 
did remain absent in desertion until he surrendered himself 
near Naples, Italy, on or about 1 July 1944•, 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tions. No evidence of previous convictions was introduced~ He was sentenced 
to dishonorable discharge, forfeiture Of all pay and allowe.n~es due or to 
become due and confinement at herd labor for the •rest• of his natural life, 
three-fourtha of the members of the court ~resent concurring. ·The 'reviewing 
authority approved the sentence, designated the Eastern Branch, United States 
Disciplinary Barracks, Greeru+aven, New York, as the place of confinement and 
forwarded the record of_trial for action under Article of War 50i. 

3. ·The evidence shows that accused was a member of Cor.1pany F, 157th 
Infantry, which in September 1943 was located in a staging area •just out on 
the edge or• Palermo (Sicily). The coqiany was an element of the 2d Battalion 
which was in.reserve at the time, 'the last to move out•, the other battalions 
of the regiment having landed at Salerno,"which fact First Sergeant John w. 

' 	 ( I.Boley, Company F, 157th Infantry, testifi~d •we all knew• R. 4,7). When 
they 'hit the staging area' they knew they were going to ra:>ve, though they 
did not·lmow when it would happen (R. 9)~ They bad been given their •training" 
before going to the staging area (R. lo). Witness testified that ?-t ~hat 
time, he was compElil.y clerk of that organization end that no passes were given 
out from the Palen:io staging area (R. 7,10). Witness testified furthex that 
the compeny bad formations and that accuse9. was present •ror part of them but 
not the last formation 1 which was ::.ield just before they •moved out•. .About 
13 September the company left Palermo and landed at Salerno (Italy) where it 
engaged .in combat; (R. 8) Witness, asked whether or not accused was present 
in the coropany from 13 September 1943 until.26 May 1944 (on which date witness 
was wounded), replied 'Prior to our going to the Anzio Beachhead, the MPs 
brought him into the Company Area• in Jenua."7 1944 and that accused rer:ieined 
with the organization 1 just a day or so•. Witness further testified accused 
was not with the company from January 1944 to 1'"£y 1944 when witness went to 
a hospital, and that during that tine he typed the rosters for tlie company 
an~ 'checked the rolls entirely'. (R. 8,9) 

,. 
An extract copy of the morning report of Cor.u:iany F, can taining an entry 

dated 9 Ju1y 1944 was introduced in evidence, the defense stating •no objec
tion~•. (R. 3) .- and reads as follows: , 

19 July, 1944: 	 '38006222, BECERRA, ?.'.fa.gdaliiel s., Pvt. 
Erroneously reported on 23 Nov 1943 as, •Duty 
to Sk Ab 18 Sept 1943'. SHO~"'LD BEi 'Duty to 
AWOL 13 Sept 1943•. 
AWOL to Duty 14 Sept 1943. Duty to Sk Ab, 56th 
Evac Hosp, 14 Sept 1943. Sk .Ab, 56th Evac Hosp, 
to DS, Repl Depot, :Palermo, S.icily, 24 Sept 1943· 
DS, Re:pl Depot, Palermo, Sicily, to .AWOL 24 Sept 
1943· AWOL t~ Ab Conf, PBS Stockade, Aversa, 
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Italy, 7 Jui 194ll.. J..b Conf, p:;:s Stocl:ade to duty 8 
Jan 1944. Duty to .Ab Conf, PBS Stocl:e"'e 'i-.versa It~1,,8 	 .J.I 	 ...... f f c;,.. 

Jan 1944. Ab Conf, F33 Stockade, to duty 20 Jan 1944. 
D'J.ty to J..b Conf, FBS Stockade., 2.3 Jan 1944. Ab Conf, 
:33, Stockade, to 1lS 2nd Repl Depot, Ba{;Iloli, Italy, 4 r 

.:<eb 1944. DS, 2nd'Repl Depot, to J.";lOL5 Feb 1944 • .lSiOL 
to Ab Conf, Naples, Italy, 1July1944. Ab Conf, l'ieples, 
Italy, to Ab Conf, PIE Stockade, 2 July 1944. Ab Canf, 
PBS Stockade, to Present Conf, Rect'l Stockade, 3 July 
1944'. (Ex. ,,;.) • 

Captain Rey B. Vau.:;hters, 157th Inft.ntry, testified that in the course 
of investit;ating chEirges he warned accused he wished to ask sor::e questions 
and told him he did 'not have to answer then if he did. not want to, tl:lat 
witness could not cowi:lelld accused to answer the.-:!, and that if accused did 
answer them they would be r.i.ade •a ~atter of record• and later used against 
hio (R. 4). Witness testified that accused 

•said 	that his outfit was in ~ stagine; area near Palerno end 
he took off and T1ent into Pale.rr-o .and got drunk. While he 
was there the 2nd Battalion of which he wes a menber, pulled 
out for Ituly. 1..11 the ships had left. and he turned into the 
I.:Ps. The l.:Ps then tool<: hiu down where the kitchens were e.s they 
hadn't pulled out yet. The se:r;e day.that he was turned ov·~t' to 
his kitchen, he went to the 56th EvE:.c·. -Hospital in Tel"!'.'.ini. 
J..i'ter betting out of the hospital he was sent to the replace
rJcnt depot in Palerno. He was only there for t;10 or three 
hours when, fpr sor.:e reE.son or. the other, he didn't say why, 
he took off again and left the Depot. I asked him how long 
he wes gone and he said he stayed around Sicily there until 
sonetime in Novenber. He wasn't sure. Then he went to Italy. 
I asked him hon he got over there and·he said on soI:Je kind of 
a s:n::all boat. A cargo boat. He lived around the vicinity of 
lfaples until about January when he turned in to the MPs in 
!Ja.ples and they il'.!lI!lediately put him in the PBS Stockade and 
from·· there he was brought up to his unit just before we cer.ie 
back to Gioia but his Unit wouldn't accept him so they took 
hio back to the PB3 Stockede acain·where. he stayed until about 
January 20th when the l.!Ps brought him back again for trial. 
But at that time, his outfit was alerted and before they got 
a chance to try him, they pulled out and they had to put him 
back in the PB3 Stockade awaiting a chance for a trial. He 
said he stayed there awhile until about February 4th or 5th 
when without any guard, they took him over to the replaceuent 
depot in Naples end turned him loose for shipment back to his 
unit. He stayed there a day or two and then took off again 

· and 	 just lived around NaplEls until he turned in again to the 
l!Ps on July. ls t. He wouldn1 t give any account of vmat he was 
doing. He said he was just messinc. around was his explanation 
until he turned in to the UPs on July 1st. He went to the PBS 
Stockade about the 2nd end on the third, he was turned over to 
the Regiment. I think that was the day he came back' ( R. 5) • . 

"' 3 
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Witness further testified tr.at the refusa! by accused's unit to accept him 
was for the purpose of keeping him under gua=d 'until we could t;et the 
cherges drav:n up ancl set him tried for desertion• (R. 6). 

Captain Vaughters, asked by the defense as to his source of information 
for the entries on the oornin~ report (Exhibit A), and 'whic~ entries you 
got from the :r:ian hii:::self e:nd which you cained otherwise• testified thut the 
entry pertaining to 13 Septer:.bcr 1943 •was taken fron accused's ovm state
cent ancl fror.1 the stder.:ents of two wi tncsses fror:. the cor:ipany", that his 
knowle.::c;~ concerniL.t; the entr!J pertainini; to 7 Jar..uery 1944 was 'froir. the ?.:Ps 
that brought Becerra back', anC:: that all the other entries were fror: the 
statement of accused except.those of 8,20 and 2J"Jenuary and 2 end 3 July ' 
1944 which were b:;.sed on '17itness' personal lmowlede;e (R. 10-12). 

Sergeant F..erold A. YE..rnell, Conpe.ny F, 157th Infantry, a w~ tness "!or 

the defense, testified he typed Exhibit.A ~d ttat he got the in~ormation 

therein contdned from Captain Vaughters who read it to him (R. lJ). 


Sergeant Edomd J. Bednez, Coqiany D, 157th Infantry, a witness :for the 

defense, testified he worked in the 1I~rnint; Report section",· 11 in the 

Personnel Section••.Witness identified •a morning report with re!:JEirks that 

~~re 'civen to ne by ~gt. Dornell 1 er.d testified that he typed it and ttat · 

he •got the information for this pe.rticuler report fror.i Sergeant Yarnell. 

He had me co~y .sn extract fer it for a charge sheet•. Shown Exhibit A, 

vlitness testified it Tre.S fro.:. a copy thereof that he copied 1 t;b.at entry'. 

(R. 12,lJ) 

Accused made the following unsr:orn stater.ent: 

1 I nev~r was- inconsiderate of anybody and that's probably 
w)lat made re feel so bad. I was irisultea. very many tioes 
and I felt I wasn't "beir.g t:t-eated rit;ht. Everyone always 
considered me more or less like a colored man. That's 
what made oe feel that way. That's all sir1 (R. lJ). 

4. With respect to Specification l, ~t thus appears from the evidence 
including accused's pretrial statement that· at the place and time a;l..leged 
accus~d absented himself without proper leave fron his organizatio~ which 
was then in a staging area in Sicily awaiting imminent shiJlI:lent to Salerno, 
Italy, where most of his regiment were generally knovin to have 1£Jllded. 
Accused surrendered himself the following day after his or6anization had 
left·. His coi;1pany landed at Salerno and engaged the enemy, an operation 
which was r.ianifestly hazardous duty. '.!:'be intent to avoid such duty as alleged 
can be inferred from the facts and circumstances attendE.nt upon his unauthorized 
departure. 

With respect to Specifications·2 and 3 it appeers frcrn the evidence, 

~eluding accused's pretrial statement, that at the place and time alleged 

in each accused absented himself without proper leave froo his organization 

and rer:iained so absent until he surrendered himself substantially as alleged. 
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i.n intent not to return to his place of service may be inferred frci::. the 

extended duration of t.he absences, the first beir.g 104 dc'rs end the letter 

146, while) in the vicinity of numerous r:lilit&ry estublish;~ents. ('

:per. l,30a • 	 .:m.:, 1928, 

5. At the conclusion of the :presentetion of evidence at the trial the 
defense noved for· a finuins of not £uilty, a$si,gi.ine as reason therefor that 
an accused may not be convicted upon his unsupported confession end stating 

. . 	 . 

"It has oniy 'been shov.n to th.is court that the only basis 
for all this .includint; the term.nation of his first alleged 
J.."ilOL, the bec;inning and tenr.inetion ·of the 2nd alleGed J."JOL . 
under the 2nd SpecificLtion anJ the bee.inning of the'.)rd 
.A1~'0L, alleced, has been this t:lilll1 s b•:n confession. There is 
no other supporting evidence to show he cm:ie or went on the 

·various elleged .J..iiOLs~ Tr..e only evidence we have is his 
leavins on th~ first.specification end the ending of the 
third. A\70L. The defense moves for e finding cf not guilty1 

(R. 14). 

Ther~ was introduced sufficient independent evidence of the corpus delicti 
to :pe:t'l"'..it the introduction of the state::.:ents of accused and there~ith to 
justifJ· the findinf;s (r.:c,:, 1923, :par. 114). iihether or not all ite::-.s of the 
entry in the r.iorniilf; report were.coL-;ietent to prove the fects recited, it 
uas estc.blished by the testir.:ony of Sergeant Boley th~t accused absented him
self without leave at Palermo on 13 ~e:pte~be:::- 194.3, thet he cid not retm·n 
to his company until Je.nuary 1944. and t'ilat a d.ey or so later he ~ain 
absented h.ir.icelf and re::..ained absent at least until 26 :.!ay 1944. 

6. A psychiatric report which is 
J 

att&ched to the record.of trial states 
there was •no evidence of r.ental illness present" and contains the follo~ing: 

"Why did you go A"JCL'l 1 I don't know, it jl,lst coi.:"BS to ne I 
suppose. I was AWOL in Sicily from .Augu£t to January and 
they let me go and this time I went J.riOL from the 7th Depot 
in l.il.rch. I stayed away until picked up lest SaturC'.ey' • 
How did you spend your time'l 1 Just roaming around' • How 
did you get by without I!lOney'l 1 Just neeting people' • Drink 
much? 'Not .,much'. 

•Insight 	is not irr.paired. Orientation iD correct. Recent . 
and remote menory is good. Is not t~se or apprehensive,. 
No hallucinations are present. No somatic co~laints offered.• 

~ 7. The charge sheet shows that accused is 22 years of age. He was 
inducted into the J.rey 29 January 1941 '\Vi. t~ no prior service. 

8. 'rhe court was ~e,;;ally constituted. :No errors injuriously affecting 
the substantial rights of accused were cor.:mit ted during the trial• The 
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Board of Review is of the opinion that ~he record of tri~l is legally 
sufficient to support the findincs and the sentence. 

• 
J'ud[;e .AUvocate. 

- 6 ~ 
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Branch Of':tioe.o:t 'l'he Judge Advocate General 


with the 

North African 'l'hea~er .ot Operations 


»o 534, u. s. Army'
19 Au8u.St 1944. 

·Board ot Revin 

NATO .3151 

_ U N I T I D B '1' ~· '1' E S ) 

~· Te 

Private GtJSTjF F. JO.EN.SON 
(.31 025 472), Cazwaey L, 
l79th Infantry. 

.~ 
) 

·~ 

Trial 'by G.C.M., con~ened at 
· .t.ro 45 , U • Si .Army, 28 July 
1944. 
Dishonorable discharge end 

·confinement tor life. 

) 
) 

Ea.stern Branch, United States 
Disciplinary BalTacks, · 
Greenhaven, New York. · 

-REVm by the OOAR> OF MIEW 

Mackey, Irion and :Remick, J'udge Advocates •. 

l. The record of trial iii the case ot the soldier named above haa 
been examined by the Boe.rd ot :Review. 

2. kcused was tried upon the following Charge and Specificationa . 

cHAl'1riE: Violation of the ,58th ·.Article of' War. 

Specifications In that Private Gustaf F Johnson, Company L, 
'179th Infantry, did, at or near Nettuno, Italy, oD. or about 
22 Ma;y- 1944, desert the service of' the United States by 
absenting himself' trom his organization without proper 

·authority with intent to avoid hazardous duty, to wit a 
combat· operations against elements ot the German .Amed 
Forces, e.nd did remain absent in desertion un~il he surren
dered bimselt at or near Pozzuoli, It&ly, on or about 31 
May 1944· . 

Accused pleaded guilty to:·~he Specitice.tion except the words •d.$sert• and 
1by abst1ntiil8 himself' tram his organization w1 thout proper authority with 
intent to avoid hazardous duty, to wit• combat operations aga~t elements 
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of the German .Armed Forces• end 'in desertion•, substituting for the first 
and third exceptions respectively the word.a 'absent him.self without leave 
trom• and 'without leave•, to the excepted words not guilty but to the sub~ 

., atituted words guilty, and not guilty to the Cb.a:rge but guilty to a violation 
ot Article ot War 61. He was found guilty of the Charge and Specification. 
Evidence of two previou.s convictions, one by special court-martial and one by 
SUIIDnBry court-martial, both for absence without leave in violation of Article 
of War 6l., RB introduced. He was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and confinement at 

. hard labor for_ the •rest• of his natural life, three-fourths of the members 
· of the court present concurring. The reviewing authority approved the 
sentence, designated the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, as the place of confinement and .forwarded the .record 
of trial for action under Article of War 50i. 

3. The evidence shows that about 20 ?Jay 1944 when accused's organiza
tion was in battalion reserve on the Anzio beachhead, accused left his compSDy
and went to the supply tent near the ki tchena in the rear where he was found 
the tallowing mrning by the supply sergeant (R. 5-8). The supply sergeant· 
testified that when he asked accused 'what he was doing back in that area• 
accused replied he was •going to a dental appointment• (R. 7). This witness 
further testified that accused left but returned eround 1600 hours, remaining 
overnight. The next mornillg 

'he had breakfast with us, went for his dental appointment end 
came back again around 4zOO I'M. He told me then that he was 
going to .etay over at the clearing compe.ny ·because he had to 
stay there until his work was finished' (R. ~).: 

Witness also testified he did not see accused thereetter until the time ot 
the trial (R. 8). 

An extract copy of the mornillg report of accused's co~any was introduced 
in evidence without objection by the defense (R. 4), which contained the . 
tolloWiDga · · ' · · 

•31 May 1944 -	 31025472 J'obnson Gustaf F Pvt abs sk 15th . · · · 
·_ 	 · EH to duty Mey 20/44. end duty to AWOL 0645 Mey '·. · 

22/44 and .lWOL to abs in cont 45th Div Rear. Ech 
stockade May 31/44 0900• (Ex• .A). '· 

Accused's ~latoon officer testified that on 22 Mey 1944. the organization 
was subjected to enemy artillery fire which was 'fairly heavy•. He also 
testified that.. there were •all those 4.0 lllll ack: e.ck guns right behind .us tiring · 
over our heads. They fired continu0usly all day end night. They were close 
enough that we could see the tracers going ~rectly over <?tir head.a.• (R. 6) 

The officer who investigated the charges testified that about 9.J'une·' 
l94.4·he had a conTersation with accused end after witness informed accused 
that he need not make any statement 1 it he didn1 t wish to• and that it he did 
make a statemeut it could be used against him, accused signed end swore to a 

,,,, 	 ' \ l 

', 
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statement which was admitted ill evidence as Exhibit B. the defense statillg 
•no objections• (R. 4,5), which ate.tement reads as follows 1 

1 I ns sick SD.d went to the l,Sth Bvacuation Hospital on 11 
)lay 1944• l ate.red. there about· a week end upon being dismissed 
trom :there I wnt back to the Company L kitchen lrhere I stayed 
all night~ l,.lett. trom the kitchen the next day, I believe it 
na the 22nd·« J&q. · I left the beachhead end boarded an Im 
Sl1d went to l'Olimoli, Italy. I aurrendered IeySelf to the 
Military Pclice on '1 Mq 1944• I left rey organization because 
I did JJOt thiJllc l could st8JJ4 it to So back to the front lines• 
Ch. B) • 

.Accused elected to remain silent. 

4. It thus ·&l!Peer• trom the nidence, including accused' a sworn written 
•te.te111ent and plea, that at the place and time alleged accused absented him
self w:1tbout leave trom his orgenization and remained so absent until he 
aurrendered himself as alleged. · .A.t the time of the commencement ot the absence . 
accused'• organization was subjected to enem;y artillery fire and ..U ill 
battalion reserve. t7nder all the circum8tances the court was warranted ill 
concluding ~hat when the accuaed absented him.self he did so nth the intention 
ot awidiJ:ls hazar4oua duty u elle&ed• 

. ·~<- . " . 
:.5· The charge aheet. sho1ra that accuaed is 29 yeers of age end 1t'88 

indueted in'to the jnq 18 March 1941· No. prior service is shown. 
~ . . 

· / 6. · The couri ae leseil.y consu~ted. No errors injuriously atfect1ll8 
the 8UbatanUal rights· ot accused were camni tted during the trial. The 
Board of. Jlerlew 1a ot the opinion that the· record- ot trial is legally suffi
cient to support ·~ t1nd1nga and the sentence. 

'··: ~~::::::: 
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Branch Of'f'ice of The J'udge Advocate Gemral 
with the 

lbrth A!:rican Treater of Oi>erations 

APO 534, .U. S. Aney", 
13 October 1944. 

Board of Review 

NATO 3185 

UNITED STATES 	 ) PENINSULAR BASE SECTION 
) 

v. 	 ) Trial by G.C.M. • convened at 
) Ni.tiles, Italy, 24 J°UDe 1944• 

Privates ~CE SYDNOR ) Ibpree and Sydnora Dishonorable 
(33 786 357), HE?m J'OENSON ) discharge a td confinement for 
(34 094 912) • both of 96th ) . eight years. 
Quarten:naster :Railhead CompaJV • ). J'obnsons Dishonorable discharge 
and Pr1vate ROBERT L. LtJPHEE ) and confinement for 13 years. 
(32 353 Z79), 432d Replacement ) IUpree and Sydnor& Federal 
CompE!llY • .3 oth Replace:ment · ). Reformatory, Chillicothe• Ohio. 
Battalion. ) J'obnsons · u. s. Penitentiary, 

) Lewisburg• Pennsylvania. 

HOLDINJ. by the IlOAlID OF REVIEW 

M:lckey', ~on end Remick, J'uage Advocates. _____.._____________ 

The record of trial in the case of the soldiers named above has been 
examined by the Board of Review and held legally sufficient to support the 
sentences. 

c.___;;;_~~1' 
Judge AdTocate, 

~ , • , Judge 	Advocate, 

~c«~ , J'udge Advoca:te. 
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13 October 1944 . 

NATO 3185 

1.!D.:ORA.?DUI.!s 

SOBJECT: :Record of trial in the case of Private CLAnD:cE SYDNOR 
(3.3 786 .357), Private BENRY JOENSON (.34 094 912), both 
of 96th Qlartermaster Railhead Compaxiy, and P.rivate 
ROBERT L. DUPREE (.32 35.3 'Z79), 432d Replacement Compaxiy, 
JOth Replacement Battalion. 

1. The Specifications of the Charge allege larcexiy, at BzgnoH, Italy, 
of property of the United St~tes~ :furnished and intended for the military 
service thereof, on 17 larch (Specification .3) by accused Johnson alone, 
and on 29 and 31 hlarch (Specifications 1 and 2,· respectively) by all three 
accused acting jointly and in pursuance of a ca:mon intent. The property 
involved in Specification 1 was sugar, flour and rice, of a value of 
$34. 00 and in Specifications 2 and 3 was dehydrated .eggs, in both instances the 
value being in excess of $50.00. 

2. No question exists as to the larceey on 17 lmch (Specification 3) 
by Johnson of 32 cases of dehydrated eggs·, vrhich was clearly shown by the 
evidence (R. 9,33,34,39,42). . 

3. The evideroe with respect to Specification 1 shows that on 'the 
evening of 29 March, the three accused were in the house of M9.ria C'asCino 
when Corporal Gerard w. P.acine, Slat Military Police Compmy, arrived 
(R. 10). P.acine was investigating 'black market' conditions in and about 
Bagnoli (R. 8). P.acine heard 1llpree say •we better get going because it is 
getting late" Tihereupon Johnson and Sydnor left the house. J:e heard 
Johnson and Sydnor say 'let's go; we will go to the dump• (R. 11) and Illpree 
had made the rerm.rk •we are going to work' (R. 12). F..e also testified that two 
of the accused left the house •to go to the dump to bribe off some guards~ 
(R. 18). 1Dlpree spoke of doing business if they got the mney am if 
they could contact the right' guard', and the two v1ho left were c~ir.g money 
with them (R. 19 ). P.acine testified 1 I knew that they received the mon~y , 
am thnt they were going to the clump because Alberto Mele told me they 
were going and lllpree made the statement that they were going to the dump• 
(R. 20 ). 

Racine further testified ·~ the 29th ·or ?.hrch 1944 I saw te'n bags ot 
sugar, 4 bags of flour and 5 bags of rice over the wall, thrown ove:r b7 
Henry Johnson and Sydnor•. P.acine was on the 0utside of the.wall and saw 
them throw it Cl'ler. lli testified that 11ohnson took the bag, passed it 
over the l'lall and I took the bag :fran Johnson•. (R. l7Y 

Vitaliano De?.:aria tes~ified that the events on the night of 29 March 
took ,Place "at the same ,Place where the incident of the 32 cases of eggs 
took place• (March 17; Specification .3) and testified that ·wheri 'Tobey• 

.. 
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(llipree) e.nd he "were sure that the, work was going on that night, 'Tobey' 

suggested that we go sit in the house..4'vthich is close by• (R. 26,32·,35). 

Witness was with Uipree •All throue;hout the period when that operation 

took pl!l.ce •. · llipree did not physically take po.rt in the operations •but 

he watched the r;hole thing. Then aft"erwards they split the money up 


1among themselves". With regard to the division of the money witness 
· testified he heard it though he did not actually see the :money split up as 

he Tias interested •in the.civilian angle• end not •in the ~olored angle•. 

Antonio Pe.rascendola testified thct on 29 I.m-ch he saw ten s~cks of 

sugar, five· sack$ of rice and four of flour thro\m over the wall azxl that 

witness received them fran 'Racine but be did not see who was •throwing them 

over•. ~ testified that ?ta saw Johnson and llipree that evening, but 

testified that Jollnson •didn't do any business that night'• (R. 43) \'Iitriess 

did not identify Sydnor. H9. testified he was present at the •p;i.ying off•, 

which took place after the •thrcnving over the wall 1 ilad taken place. 

1 Spitfirei (Johnson) and 1 Toobey• (llipree) ~ere present (R. 26,42,43). · 

?.~le gave llipree 3000 lire per sack \'1hich llipree split with t~~ of h:is 

friends whan,witness did not-know•. Wit~ss !l.lso testified that neither of 

the two with whcm the split was made was Johnson (R. 44). · 


With resPect to Specificatio·n 2 of the Charge, Racine testified he 
went to Maria Cascino's house on .31 March, 'l'lbere he aaw ·the -three accused 
(R• 13,14). H3 asked if there was going to be az:u work that night and 
Sydnor and llipree told him that there was going to be work and that 1 they · 
were only waiting for saneone to get the· money together so th,at they could go 
aJ?-d contact the guards 1 and ' 

'The Dext time that I bad aeytpi,ng to do with it VIS-S 
when· Johnson aild Sydnor left the house azxl then llipree, 
De Milria, llbncini aro n:wself left the house to go to 
the· rear of the dtmip in.the court. There was also sane 
civil'iam with us, five or six of them. We went to 

· 	 the courtyard and llipree told, l:ilnoini to take the · 
civilians by ·tm corner of the wall as there would be 
about fifteen' or twenty minutes before rations would 
cane over the wall it J'ohnson and Sydnor were successful·: 
in paying the guard, the right guard. Mancini did 
that; m went to the corzier of the wall with the 
civilians• (R. 13)•.. 

Witness did not see any articles cane cut of the ration dump but saw 
sane articles fr..an there--two cases ot ration,s~·being brought out aDd placed 
in witness' •jeep•. IS did not know the contents. ntpree was dressed· 
in blue dungarees and a sailor's hat. The arrival of ·the 1 CID• agents 
broke up the proceedings. tater that evening both J'ohnson and Sydnor · · 
returned to the <:asoino house. (R. 14,15) Witness testified that Johnsai · 
azxl Sya.hor left earlier that evening •to see if they could contact the 
right guar.ds• (R. 15) and to pay the guards (R.; 20) but witness .stated 
that it was his own conclusion that they left the house to pay the guards 
(R. 21). . 

26.9740 
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Priv::te Fred lhncini,' 5lst ?.:J.lito.ry Police Com:_cny, tectified thut 

on 30 !.!arch !.!cle had him ask the colored soldiers if they wanted to do aey 
'business' (B. 31 ). Witness testified that on the Jlst of !.Li.rch he saw 
t'.'ele give Johnson some :money v;hB.e llipree was in the s6111e room o.nd Sydnor 
v1as in o.nother (R. 27) and that about five minutes before that had heard 
Johnson say 'he needed some money to give to the guard' (R. ~0,31). At 
the time the money was handed over 'l'li tness testified •Johnson was on the 
right hand side of the table and I would say that DJ.pree was just a 1ittle 
oft to the other side 1 ; they Y1ere 1 in the· same group 1 and he thought they were 
all engaged in a ca;imon conversation (R. 31). Witness testified that Johnson 
and Sydnor went to the dump· and he saw them headed toward the main gate 

· 'of 557' (R. 'Z'/). ·;:itness took the civilians near the wall and saw tv10 · 

cases comine over the wall which VTere picked up by one Rosario and later 

witness ·discovered that each of these cases contained ~ix munber 10 cans 

of eggs (R. 28 ). 


De Uaria testified that l!ele gave 'Spitfire• (Johnson) 20,000.lire 

and that ~ 


''Spitfire' left saying that he was to go and pay off 
the guards but leaving orders thnt he iwuld send back 
word whether it v:ould be all right to go and mit near 
the wall for ~turf• (R. 38), 

but subsec:uently testified that he did :not understand English and this 
information had been given to him by !~le (R. ·39 ). 

Parascandola saw Johnson and !Upree the night of 31 ?.;arch at Cascino' s 
house, and t£le was there and gave them 20,000 lire. 'They were saying that 
th~y wanted money to· go speak to the guard so Mele gave them the money•. 
(R. 42,44,45) . . 

.. 
There was competent evidence fran a quartennaster officer that the 

rations mntioned were property of the United States and that their values 
· were substantiB.lly as alleged (R. 23,24). · 

· 4. .It thus appears from substantial evidence that on the dates alleged 
in Specifications 1 and 2 of the Charge the three accnsed, acting jointly 
·and in IXU'Suance of a: cCJlllXln intent, Vlere present aiding and abetti:r..g 
.Alberto lkle and his associates in the larcenies· alleged. With ret;1pect 

·to the events of the .29th there ·is testimoey that all three accused stated 
in substance that they would go to a quartennaster dUm.P at or near 

, Bagnoli if they •eot the money 1 and if' they could contact the right guard. · 
1ohnson and Sydnor ~bysieally assisted ib _pa.aaing.the bags over the wall 

. ·according to !lacine. !Upree appears to have supervised the operations 
' outside of the dump and received 3000 lire per 1;>ag frcan 1!ele at the time 
ot .the ·•pay off 1 • ..All three apparently had an assigned part in the 

: transac~ion and each participated actively therein. 
! • 

&lbstantiall,'r the same actions were taken on the Jlst. Johnson was 

heard to say he needed money to give to the guard and about fiVe mimites 
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later was seen receiving money fran ~le in the presence of D.lpree. 
Johnson and Sydnor again left and were seen goi?lg in the.direction of the 
main gate of the dump. D.lpree was heard giving directions as to the Italians 
outside the wall and stated that it would be 15 or 20 minutes before rations 
would cane <:tVer the wall if Johnson and Sydnor were successfUl. T'llo cases 
were seen caning over the wall and their contents 't'lere later noticed by 
Racine to be dehydrated eggs. 

As each accused was present aiding and abetting the thefts each became 
a principal and was properly charged as such. 

It tbus appears that t~ evidence relative to the events of the 29th 
clearly justify the finding as to the offense alleged to have ocCU.rred on that 
date. The conduct of the accused on the 29th may properly be considered 
in connection with their conduct on the 31st and the :facts ani circum
stances in evidence warrant the conclusion they were likewise guilty of 
the offense alleged on the latter date. 

5. The additional Charge alleged a violation of.Article of War 96 
in that all three accused 

•acting 	jointly, and in pursuance of a camnon intent, 
diq, at Bagnoli, Italy, on or about 31 :hlarch 1944, 
conspire to camnit an offense against the United States, 
to 'I'd. t, bribery, in violation of Section 39 of the 
Criminal Code, and in that they did, at said tine and 
place, accept money fran Alberto Mele, en Italian 
civilian, with intent to bribe certain persons in 
or near Depot ~-557, at Bagnoli, Italy.• 

It is sufficient to state that the facts alleged and shown were clearly 
violative of .Article of War 96 (Dig. Op. JJJJ, 1912-40, sec. 454 (23, 
73)). 

6. No errors injuriously affecting the substantial rights of 
accused were camnitted dui-ing tb:t trial. The Board of F.eview 18 ·of the 
opinion that the record of trial is legally suf':f'icient to support the 
findings and the sentences. 

, J'udge Advocate. 

, J'udge Advocate. 

, Judge .Advocate. 
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Branch Ottice ot The J'udge Advocate General 


with.the 

North African Theater ot Operations 


APO 534, U. S. ~. 
14 September 1944. 

Board ot Renew 

UNITED STATES. ) lS1' JIM>RED DIVISICIJ 
) 

Te 

Private PAUL J... BJ..CKENBERG 
(6 946 285), 1 Coupany A, 6th 
~ed Infantey. 

) 
) 
)

•) 
) 
) 

Trial by G.C.M., convened at 
APO 251, U. S. J.rs!r3, .24 J'ul:y 
1944. 
·Dishonorable discharge and 
confinement tor lite. 
Eastern Branch, United States 

) l>isciplinaey Barracks, 
) Greenhaven, New York. 

REVIEW by the BOJRD Ol!' REVIEW 

Mackay, Irion end Remick, 1udge .Advocates. 

1. ,The record ot trial in the case ot the soldier ll81lled above baa 
been e:xendned by the Board ot Review. 

2. .Accused was tried upon the following Charge and Speciticatio:na a 

CHARGEa Violatian ot the 15th Article ot Wer. 

Specification 2 a In that Paul J... Hackenberg, Private, ~an;r
•.&• 6th J.rm:>red Infantry, did, neer Cistel'Il8., Italy cm or 
about 24 :May 1944. misbehave himself before the enenv. by 
failing to advance with his commend, which had then been 
ordered torwerd by Captain 1JMJS w. WILSON to engage Yith 
the eneley', which forces, the. said cam:oend was then oppoa1n.g. 

Specitioation 3 • In that Paul L Hackenberg, PriTate, Oompcy
•.&• 6th .Arl!x>red Infantry, clid, 1a the vicinity ot .Anzio 
Beachhead, on or.about 3 ;rune 1944. misbehave himself before 
the enenv, by tailing to advance with bis comnend, which had. 
than been ordered forward by .Captain .ALAN V. BODENE to enpge 

. - . ; 
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with the enemy, which forces, the said cOlll!IlilJld was then 
opposing. · 

. Specification lp In that Paul A~ Hackenberg, Private, CoIJ1>8J1Y 
•A• 6th .Armored In1'antry, did, near Tatti, Italy cm or-about 
22·J\me 1944, misbehave bimselt before the en8J!i7, by taiHns 
to adnmce with his comnand, which had then been ordered 
forward by Captain J'RANI{: B. CLAY to engege with the ell8DJ1', 
which forces, the said c<IIl!mnd was then oppoaillg. 

Specitication 5 a In that Paul A. Hackenberg, Private, Company
•,A• 6th kinored Infantry did, near Maziolla, Italy on ar 
about 2 luly 1944, misbeha:ve himself before the ~. b7 
tailing to adTence 1t'ith his command, which had then beell 
ordered forward by Captain JI.AN v. BODENE to eDgege with the 
enemy, which forces, the said .ocmnand was then opposing. · 

Specification 6a In that Pmil A. Hackenberg, Private, ~ 
•.A• 6th ~red Infantry, di·d, near Torre, Italy on or about 
5 J'uly 1944. misbehave ~elt before the enemy, by fe.i.l1Jla . 
to advance with his earmand, which had then bHn ordered 
forward by Captain J.LAN V. BOilENE to engage w1th the en~, 
which forces, the said commend was then opposing. 

Be pleaded oot guilty to the Charge end Specifications. H.e wes found not 
guilty ot Specification l, suilty of ~ecitications 2, 3, 4, S. and ·6, end 
suilt:r of the Charge. No eTi.dence of preTi.oua conTictions was introduced. 
He wss sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to becane due and confinement at hard labor tor the •reat• 
of his natural life. all members of the court present concurriJ:l8• The
reTiewing euthority epJP:OVed the sentence, designated the Eastern Branch, 
United states Disciplillery Barracks, GreenhaTen, New York, as the place ot 
confinement and torwerded the record of trial tor action w:i.der .Article pf 
Wer 50i. . 

,3. The eTidence shows that on the dates alleged e.ccu.&ed was a member· 
ot Company .A, 6th .Armored Infantry, 1st ~red Division (R. 6.9). Stett 
Sergeant Lewis H. Evans, Company A, 6th Arxoored Infantry, testified that on 
the 3d and 22d ot J'une end the 2d and 5th ot J'uly 1944.. accused-wa.e a member 
of his squad and that •we were moving up forward at that time• against the 
enemy. On each of the .dates mentioned except the last, on which witness was 
in the hospital. witness checked and found accused absent. 1ritneH turther 
testified. that on 3 J'une 1944 his tm1 t had moved forward to contact the 
enemy near wio, Italy, that accused was with them when they •pilled out• 
but •dropped out• when they left the assembly area. Witnees also testified 
that on 22 J'une the orgenizaticm mde contact with the enemy and captured 
Tatti and that accused was not with them. Witness testified that on 2 My 
1944 •we just left the tracks and got out about a halt of a mile end he . 
dropped out•. Witness also testified accused had never been with him on an 
attack. (R. 5-8) 

Corporal HeDry H. Belcher, Company A, 6th Jrloored Infantry, testified 
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tbat at Cj,sterna, Italy, on 24 May 1944. accused was assigned to his squad 

end that •Captain Wilson•, the company camiender, gave an order to advance, 

at which time they were •getting a tew shells - pretty hea'V)" shelling' and 

were 'tixing to go torw&M•. Witness turtber testitied that on that date 

accused was Yi th the squad.. when it etarted aut but was miseiDg thereatter, 

and tbat he did not know o~ eny authority tor the absence end reported it. 

(R. 8-10) . 

Sergeant Robert B • .Anlcetell, CoI!l>SD.Y J., 6th .A.rm>red Inf'entry, testified 
that accused was a member ot his 'unit' on 24 May 1944 at which time it was 
located near Ciaterna, Italy, sn.d- 'Captain 'lilaon•, company caummder, gave 
orders •to adnnce• and that the co:mpeny was tacticall.J' em.ployed. under 'hea17 
tire• by the eneJey" (R. 10-12). 1 When they went to t~e assembly area and · 
into the attack'. witness discovered aceused was absent. 'Witness also testi 
tied he bad not given accused permission to be absent. (R. 12) 

Statt Sergeant Elton Mitchell, Company .l, 6th Jrm::lred .Intentry, testified 
·accused was a member at hi~ platoon on 2 J\lly 1944. when they were 1 below 
Maziolla• and also on 5 J'uly 1944, when they were neer Torre (Italy). Witness 
testified turth!9l" that •Captain Bodene• was company camnander. on the dates 
mentioned and f'ran 2 J'uly to 5 1ul;y the platoon was in contact w1th the eneiey". 
Witness e.lao testitied 'that on 2 J'uly 1944 they received orders to 1IIX)V8 out• 
end that when they did ao ·accused wea missing end though w1tness looked for 
accused he did not see him until 'the .4th near the halt-tracks•, 'in the 
rear•. Witness testified that on-5 J'uly accused was present when.they went 
to a .new assembly area but that when they eJJgeged the en~ that da7 accuaed 
was reported absent and was not aeen again by ritneea •until the time we 
came back to our tracks again•. kcused did not have lU.s permiasion to 
leave. (R. 12,13) 

Second Lieu.tenant Thomas G. Scully, Company B, 6th Armored Infantry, 
teatitied accuaed was a member ot his platoon in J'une 1944. and that on the 
3d ot J'une 1944 they- were in the 'i>in• woods' and had •just :pulled out of' 
the line•. Witness testitied that Cll that date he satr.accuse4 when he •ceme 
back• and •warned him we were going to take ott again•, t~t that evening 
atter 1 Capt_ain Bodqe•, the com;pany cacmender, ordered them "to •move out• 
they went to the •outpost in tenks across the railroad tracks' and there. 
came 'in contact with the en~, smell arms tire'. Witness further testitied 
that it was reported that night that accused ns.miseiDg, that witneaa •went 
back to the tracks• in the mor~ and mde a 'physical check-up• and that 
accW!led •was not with us•. Witness did not know ot anyone who had given 
accused authority to be absent. 'litnes~ testitied turther that after accused 
absented himself cm. 3 :rune 1944 he returned to the platoon while it was at 
Lake Bracciano, approximately: 15 J'une 1944 end was with the compan7 when it 
moved north again.' Witness testified turther tllat on 22 J'une 1944 the 
company moved up to end captured Tatti, Italy, where the organization was 
under small arms, art1ller7 and mortar tire and tllat •somewhere on the WB.;7 
up• accused 'disappeared• rithou.t authori~y. "fitness,turther testified 
accused was again with hie company on 25 J'une 1944 and that an 2 :Tuly 1944 
the company moved north to attack Me.ziolla, Italy, receiving some artiller7 
tire •on the wey up• and that when they reached a point about t1'0 milea · 
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south ot Maziolla. accused was not with. the co:n:pany end 'later showed up 

.back at the tracks'. (R. 13-15). 


Witness turther testified that accused was absent until 4 1uly and 

'on or about the 5th we were pulled out ot the· le;ft side 
-of the line to the right in colUllll ot tanks, we were right 
Qll the tank8 and he-na nth us until it was stopped and 
we attacked a hill south lalOlllll as Torre and Private 
Hackenberg left us sometime before.that attack was made 
and ns not seen again until we withdrew on the 8th or 
9th of 1~! (R. 15). 

l'itness·testitied further he did not give accused permission to be absent 
on the dates mentiened (R. 15). · 

· The defense recalled Corporal BelcJ:ier who testified that accused joined 
the organization 1 in March in .Africa• end. took part in the African campaign 

. and also in the 'Mt~ Porchia' engagement. in Italy end that up to that time 
he had 'done a good job'. Witness also testified that accused went to. the 
.Anzio beachhead in October, where his.conduct had been very satisfactory. 
~R. 16) . 

'l'he defense introduced in evidence a ps;rchiatric report on accused · 
dated 16 1uly 1944 which showed that neither at .the times of the alleged 
offenses :nor at the •present• time was accused surtering trom any J!Bltal 
detect, disease or derangement,. that his combat reaction was satisfactcry . 
end that 'In combat he denies any overt anxiet)" but 'During lest six months 
has shown signs or extreme nervousness even in rear areas• (R. 17; Ex. 1). 

. . 
.Accused e.lected to remain silent (R. 17). 

4. With respect. to Specification 2, the evidence shows 'that on the 
date alleged aceused was· lrith his squad which was near Cisterna, Italy, in 
close proximity to the enemy, end •getting a few shells - pretty hea"Y 
shellillS', 'heavy fire', and :was 'fixing to go forward', getting ready to 
make en attack. When Captain 'Wilson, the company commander, gave an order 
to advance accused started out with his squad but 1JaS missing shortly there
after without authority. , 

With respect to Specification 3, the evidence shows that an the date 
alleged accused! s company was 1 m:>viDg up forward' near .Anzio, Italy, 'agains"t 
the enemy" and his platoon commender werned him the platoon was •going to 
'take oft again•. That eTeD.ing Captain Bodene, CC?IIIPElllY commander, ordered 
the company to •m:rve out• and accused was with his squad when they 'pulled 
out• but 'dropped out• when they left the assembly area. '!'hereafter when 
accused' s-u:nit made contact with the enemy accused was absent without . 
authority. , 

With respect to Specification 4, the eTiClence shows that on the date 
all~ged accused's platoon was· moving forward 'against the enem;r• end was 
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'under small arms, artillery and mortar fire• end occupied a position south 
ot the town or Tatti, Italy, which they later •took•, end that 'somewhere on 
the way up• accused 'disappeared•. He had no authority .to be absent end 
returned on 25 J"une 1944· 

With respect to Specification 5, the evidence shows that on the date 
alleged Captain :Bodene, accused's company commender, gave orders to 1 m:>ve 
out• and the company moved north 'against the enemy• to attack the town ot 
Maziolla, Italy, receiving some artillery fire •on the way up•. Accused 
started out with his squad and when they reached a point about two miles 
eouth or :Maziolla accused had 'dropped out• and was no longer with his company, 
which then made contact with the enemy. His platoon sergeant looked for 
accused 'but did not see him until 'the 4th near the halt tracks', 'in the 
rear•, and, as testified by his platoon commander,· accused 'later showed up 
back at the tracks'. 

With respect to Specification 6, the evidence shows that on the date 
alleged accused was with his platoon inlnediately before it launched en attack 
ai Torre, Italy, but then lett end es not seen again until the platoon with
drew on the 8th or 9th of' J"uly. He had no authority to be absent. 

Thus it appears from uncontradicted eTidence that at the places end on 
the dates alleged in.Specifications 2 to 6 inclusive, accused failed to advance 
with his coimiand and absented h!m,,elt theretrom without authority. On each 
of those occasions accused's command was in contact with the eneiey" end had 
been ordered torn.rd. The court was warranted in concluding that on the 
several dates alleged accused was serving in the presence of the en~ end 
that his conduct in each instance constituted misbehavior within the JlU1'"fiew 
of .Article ot War 75 (MW, 1928, per. 141). 

The psychiatric report introduced by defense indicates that accused on 
the dates alleged could distinguish right f'rom wrong and adhere to the right. 

5. The charge sheet shows that accused is about 25 years ot ege. He 
enlisted ill the J:nrr:t 22 March 19.39· · No prior service is shown. 

6. The court was legally constituted. No errors injuriously atrectillg 
the substantial rights ot accused were comnitted during the trial. The 
Board ot Review is of' the opinion that the record of trial is legally 
sutticient to support the findings end the sentence. 

-s 
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UNITED STA.TES ) FIRST .AR!£0RED DIVISION 
) 

v. 

Private First Class JOSEPH J. 
BOROS (3 2 790 00.3) , Company D, 

) 
) 
). 
) 

Trial by G.C.M., convened at 
APO 251, U. S. Army, 25 July 
1944. 
DishonO'rable discharge and 

6th Aim:::>red Infantry. ) confinement for life. 
) Eastern Branch, United States 
) 
) 

Disciplinary Barracks, Green
havein, :New York. 

REVIEW by the BOARD OF REVIEW 

Mackay, Irion and Remick, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
~een examined by the Board of Review. 

2. Accused was tried upon the following Charges end Specifications1 

CRAIGE Ia Violation of the 58th Article of War. 

Specification la In that Private First Class JosephJ. Boros, 
Company •n• Sixth Armored Infantry, did at bivouac near 
Camigliano, Italy, on or about 13 March 1944, desert the 
service of the United States by absenting himself without. 
~roper leave from his place of duty, with intent to avoid 
hazardous duty, to wit• Transportation by water to the 
beachhead at .Anzio, Italy, and service thereat; end did 

· remain absent in desertion until he surrendered himself 
at Cemigliano, Italy, on or about 14 March 1944. ' 

Specification 21 In that Private First Class Joseph J. Boros, 
Company •n• Sixth .Arm::>red Infantry, did,·at bivouac area 
near Camiglieno, Italy, on or about 22 Ma.rel;!. 1944, desert 
the service of the United States and did r~~~~ent in 
desertion until he returned to military cont~P~47 
Salerno, Italy, on or about 14 M:ly 1944. 



(IJ,6) 
CBAJUE Ila Violation of the 6lst Article of War. 

Specificationz In that Private First Class Joseph J. Boros, 
Company 1D 1 ~ Sixth Armored Infantry, did at bivouac near 
Anzio, Italy, on or about 28 February 1944, absent him
self without proper authority from his organization and 
duties until on or about 7 I>arch 1944. 

·He pleaded not guilty to the Charges and Specifications. He was found guilty 
of Specification 1, Charge I, guilty of Specification 2, Charge I, except the 
words •Salerno, Italy•, Of the excepted words not guilty, guilty of Charge I, 
guilty of-the Specification, Charge II, except the words •28 February 1944•, 
substituting therefor the words 1 29 February 19441 , and inserting after the 
word •until•, the words "he returned to military control•, of the excepted 
words not guilty, of the substituted words guilty, and guilty of Charge II. 
No evidence of previous convictions was introduced. He was sentenced to 
dishonorable dischar6e, forfeiture of all pay and allowances due or to 
become due·, and confinement at hard labor for the term of •your• natural 
life, three-fourths of th~ members of the court present concurring. The 
reviewing authority approved the sentence, designated .the Eastern Branch, 
United States Disciplinary Barracks, Greenhaven, New York, as the _place of 
confinement and forwarded the record of trial for action unde~Article of 
War 50!. 

3. The evidence shows that :from 29 February 1944 to 15 l~y 1944 
accused was a r.ifleman and a member of Company D, 6th Arn:ored Infantry 
Regiment, First Arm:>red Division (R. 5 ,12,13). First Sergeant James F. 
Villandre, then first sergeant of accused's company, testified that on 29 
February Company D was on the .Anzio beachhead (Italy), and remained there 
until the •outbreak of the offensive• in which it advanced to Rome. Witness 
testified accused was present with his organization on the beachhead prior 
to 29 February and that when at 1000 hours on 29 February it was reported 
that accused was absent witness made a search for accused in the company 
area, but he could not be found. Uitness further testified that accused 
was not present on the beachhead any time after 29 February 1:µ1d that no one 
in authority gave accused permission to absent himself (R. 13,14)• .An 
extract copy of the morning report of accused's company admitted in evidence 
(R. 5) contained the entriesa 

•Mar l/44a 
32760003 	·Boros, Joseph J. Pfc•••Dy to AWOL 1000 

hrs the ·29th Feb. 

Mar 9/441 32760003 Boros, Joseph J. Pfc•••AWOL 
to ab conf PBS Stockade 1820 hrs the 7th• (Ex. A) 

Warrant Officer Junior Grade N.aynard B. Troxell, 14th .Armored Infantry 
Battalion, testified that on 9 !1arch 1944 he was assistant personnel officer 
of the 6th A.rm:>red Infa~~ry Regiment, that he had made an investigatio~ •of 
the record• to determins accused's status, and that accused •was AWOL since 
February 29 1 • He further testified that on 9 Yarch accused 

. 	 •came over to me at the personnel office and I warned giQ 5 8 4 7 
to be ready to go to the beachhead on the next shipment 
and told him to report to the replacement depot and to be 
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ready to leave on the next shipment. I didn't know 
the exact date at that time•. 

Witness did not see accused •any more• (R. 5 16). 

Sta.ff Sergeant Ralph R. De Pari, a member of Company D, 6th Arm.Ored 
Infantry Regiment-during the period from 29 February 1944 to 14 ~Y 1944, 
testified that he saw accused about 1300 hours on 9 March 1944 •in the 
company of Mr. Troxell and three other prisoners•. Witness further testi 
fied that he was presen~ at that time, and that accused 

•was a~ed to report to the personnel officer, Warrant 
Officer Troxell and he arrived about·1300 hours. Mr. 
Troxell was present and he warned him of his consequences 
of running fiWSY from the Anzio Beachhead and was told 
to report to the Service,Company, lst .Arm:>red Divisioµ 
to ~wait the next shipment and if he ran away again he 
would have to suffer the consequences of·the 58th .Article 
of War•. 

Witness •was.told by Sergeant Nantz that the next shipment would be on the 
13th• (Re 12). 

Technical Sergeant Calvin M. Nantz, Headquarters and Headquarters 
Battery, Division Artillery, First Armred Division, testified that on 9 
March 1944 he was 1 in charge of the RTU·(reti.irn to unit) men·of the Re
placement Company for the First Armored Division• (R• 6). Aycused was 
•brought' in by military policemen of the Fifth Army and •reported• to 
witness, who further testifieda ·• •Upon receiving the accused I notified 
his personnel officer~ Lt. Haines, and asked him what to do. And he told. 
me to have the man report to him•. After reporting to the officer, accused 
was sent back to witness, who testified that accused •remained in iny section 
and .he was notified he would be shipped to his unit•. Witness further testi 
fied that he informed accused personally that he was to be m:>ved to his 
organization at the Anzio beachhead. Accused was not placed in custody. 
Witness testified furthers 

•On the morning of :March 13th, on or about 0640 hours 
men whose organization were on the Anzio Beachhead were 
informed to be ready to leave. Private Boros was present 
at that time - and I told them to be ready to return to . 
their organizations which were at that time located on 
the Anzio Beachhead•. 

Accused was •no~ified by my assistant Private Tobias•. Witness continueds 

1.At 7a30 the roll was called and check made for the men 
Who were present and were to be shipped. Private Boros 2 6 
did not answer to the name. Private Tobias searched the 584 7 
area.and didn't find him•. 

Witness testified that he called the roll, personall~ called out the.name of 
accused and , that accused tailed to report. - "Iitriess also testified that on · 
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the following morning accused reported back and was placed under guard 
(R. 6-8). 

Private First Class Joseph G• Tobias, Headquarters and Headquarte»s 
Battery, Division Artillery, First Arm::>red Division, testified that on 13 
March 1944 he was assigned to the Service Company, First Arm:>red Division, 
and that on 9 March accused •was brought to us from PBS Stockade•. Witness 
further testified that accused 

•was told to report to Lt. Haines and Lt. Haines called 
back and told us to hold him, not under guard, to be 
available for the next shipment going up to the Anzio 
Beachhead•. 

At that time witness did not know when the next shipment would be, and it 
was impossible to tell accused at exactly what time he would leave. Witness 
testified a 

•On the 13th of March we had a shipment. Private Boros 
was on the_passenger list and I notified him that 
morning to be ready, to get his bed roll packed end 
be ready to leave with· the· rest of the, men. ¥.'hen the 
shipment left, he was not there. We searched the area 
and couldn't find him and then on the 14th, when I 
checked·the roll, he was there and I told Sergeant 
Nantz and he placed him under ~onfinement• (R. 8,9). 

\ 

The extract copy of the morning report contained the following entriesa 

11\!ar 14/44• 
32760003 Boros, Joseph J. Pfc•••SD (1st .Armd Div) 

to AWOL 0730 hrs the 13th 

Mar 15/44: 
32760003 Boros, Joseph J. Pfc•••AWOL to Conf 

1st Armd Div o630 hrs the-14th 1 (E:x. A). 

Sergeant Joseph J. Yankura, Headquarters and Headquarters Battery, 
Division Artillery, First Armored Division, testified that on 22 March 
1944 when he took over the duties of sergeant of the guard for Service 
Company, First Armored Division, accused's status was that of a prisoner, 
but that ac~used was absent. Witness_ testified accused and another 
prisoner were supposed to be 1KPs 1 , working without guard, and that 
witness •ma.de a t~h search Of .the kitchen area, where they were 
supposed to be, and the general camp area•, and did. not locate the accused. 
No one in authority geve the prisoners permission ~o leave (R. 9-11). 
The extract copy of the morning repQrt contained the following entrya 

•Mar 22/44: 
32760003 	 Boros, Joseph J. 'Pfc•••Conf (lst 

Armd Div) to AWOL 09,30 hrs 1 (Ex. A). 

It was stipulated that accused returned to military control on 14 .M!y 1944 · 
(R. 15). 
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l'he court too~ ·judicial notice of the fact that water transportation 


from the Naples area to .Anzio, Italy, on the lJth of March 1944, was a 

hazardous undertaking and that service on the Anzio beachhead from that 

period until late in :r.By was also hazardous (R. 8). 


A psychiatric report, dated 17 July 1944, submitted by Captain Jose~h 
F. Zigarelli, Medical Corps, First Armored Division, Neuropsychiatrist, was 
introduced in evidence at the request of the defense (R. 15; Def. Ex. 1). 
~e report shows accused to be suffering from •psychoneurosis, anxiety state, 
mild' and states that that condition does not prevent accused from distinguish
ing right from wrong concerning his alleged desertion or from adhering to the 
right. The report contains the following comment& 

'A person suffering from a Psychoneurosis .AI9.xiety State, 
is able to differentiate right from wrong and is.able 
to adhere to the right unless he develops a panic 
reaction in combat which this patient did not develop. 
This mental defect is mainly an impairment of the 
emotional portion of the Psyche and not primarily an 
impairment of intellect and reason• (Def. Ex. l). 

Accused elected to remain silent (R. 14). 

4. It thus appears from uncontradicted evidence that at the place 

alleged in the Specification, Charge .II, and on the date,, found by the court 

accused absented himself without proper leave from his organization and 

remained so absent until 7 M:lrch 1944, in violation of .Article of War 61. 


It further appe~rs from uncontradicted evidence that at the time·alleged 
in Specification 1, Charge I, accused absented himself without'proper leave 
from a replacement unit operated by the Service Company of the First Armored 
Division at a time when, as he knew, he was about to embark for shipment to 
the Anzio beachhead. Accused 1s place of duty wa's with the group going to the 
beachhead, where his organization was then stationed. The facts and circum
stances warrant·the inference that when accused absented himself he had the 
concurrent intention of avoiding the duty alleged, 'Which was manifestly 
hazardous. · 

It likewise appears that at the time all~ged in Specification 2, 

Charge I, accused breached the restraint previously imposed on him and 

absented himself withou~ proper leave from his place of duty and remained 

so absent until he returned to military control approximately eight weeks 

later. His confinement as a result of his previous offenses, and the length. 

of his absence in a theater of active hostilities and in the vicinity of 

numerous military installations, together with the other facts and circUm- . 

stan~es disclose¢ by the evidence, including accused's previous recent 

derelictions, justify the inference that when accused ao absented himself 

he had the' intention to remain permanently absent from his place of duty• 


. • ' I ' , ' 

That accused absented himielt from his place of duty three times in 

three weeks is significant. His ·conduct demonstlfated a continuing and 


. determined intention of avoiding all forms ot military service. Accused 
. was properly found gullty of desertion· on the two occasions as charged 

cum, 1928, par. i3oa)., · ,26584 7 
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Though it does not appear from the evidence that the offenses alleged 
under Charge I occurred at Camigliano, Italy, the precise place where the 
acts occurred is not of. the essence of the offenses charged {Dig. Op. JAG, 
1912-40, sec. 416 (10) ) and the omission was here of no consequence {NldU 
1715 • Kinlow). Similarly, there was no evidence that the desertion alleged 
in Specification 1 of Charge I terminated as alleged and the court excepted 
in its findings the place of termination of the desertion alleged in Specifi 
cation 2 of Charge I. As each offense of desertion was complete when the 
absence comnenced, matters pertaining to manner, place and time of termination 
of such. absences are here iillJlaterial {NATO 3041, D:>rsey). 

5. The prosecution requested the court to take •judicial knowledge of 
the f~ct that water transportation from the Naples area to .&nzio, Italy, on 
the 13th ot March 1944. was a hazardous undertaking and that service on the' 
.Anzio Beachhead from that period until late in May was also hazardous•, to 
which the law member of the court replied, •court takes judicial notice of 
the facts as requested by the trial judge advoeate•. Although the request 
as made could have involved an element of a conclusion, as distinguished from 

.a 	fact, the court could properly take judicial notice or conditions existing 
on the .Anzio beachhead at the time in question end from such facts conclude 
that the duty alleged was hazardous (NATO 3215, Lynch). 

6. The charge sheet shows thet accused is 23 years of age. He was 

inducted into the Arrey 26 January 1943 and had no prior service. 


7. The court was legally constituted. No errors injur_iously affect

ing the substantial rights of accused were committed during the trial. The 

Board of Review is of the opinion that the record of trial is legally 

sufficient to support the findings and the sentence. 


Judge Advocate. 

Judge Advocate. 

----..:.(.;;.a.;;.b.;;.s.;;.;en;;;.t.;.,)'----• Judge Advocate. 

265847
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Branch Office ot The 1udge AdTOcate General 
with the . 

North African Theater ot O~erationa 

.APO 5.34. u •. s. An1q. 
12 September 1944. 

Board of ReTiew 

UNI'l'l!!D STATES ) lSl' .&ro.DF!ED DIVISION 
) 
) Trial by G.c.u., coD.T9Jl8d at 

PriTate GEORGE 1. :MARTIN 
) 
) 

Aro 251, t1. s. Jrrrv. 26 1uly 
1944. 

(6 903 340), ~:a, 
· 6th ~red Intantcy. 

) 
) 

Dishonorable discharge and 
confinement tor 60 years. 

) Eastern Branch, United States 
) Disciplinary Barracks, 
) GreellhaTen, New York. 

REVIEW by the BO.ARD 01' REVIEW 

?eckay, Irion and Remick, 1udge AdTOcates. 

l. The record ot trial in the case ot the eoldier named aboTe hu 
been erem1 ned by the Board ot ReTiew • 

. . 
2. Accused was tried upoii the tollowi.Dg Charges and Specitication.st 

CH.lRGE I: Violation ot the 75th Article ot War. 
. . 

Specit1catioiu In that Privat. George 1. Marth, Company •B•, 
6th .Armored Infantry, beillg ;pr-esent wUh (h)ia aquac11t'hile 
it was engaged with the enem;y, did near Mte. Porchia, Ital7, 
on ar about 3 J'anusry 1944, ahametally abandon the eaid 
squad and seek eatet7 in the rear, md did tail to rejoin 
it until the eJJ.888ement was concluded. 

CHARGE Ila Violation ot the Seth .Artiele ot War. 

Speciticationa In t~t hiTate George 1. ~in, Company •s•, 
6th .Anm-ed Intantry, did, at or near Qg.aliano, Italy, on 
or about 2.3 1anuary 194Ji., desert the aerTice of the United' 
states by abaentillg himself without proper lea.,. trom hie 

.2G 7 ........ 0 
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organization with intent to avoid hazardous duty, to wit: 
actual combat with the enemy, acd did remain absent in 
deeertion until he returned to military control in Italy 
on or about 6 .Tul::r 1944• 

CHARGE III: Violation of the 61st ~icle ot War. 

Specification: In that Private George J'. Martin, Company •B•, 
6th Jnx>red Infantry, did without proper leave, absent himself 
from his camp at or near Bellona, Italy, trom aboo.t 18 Decem
ber 194.3 to about 'Z7 December 1943· 

He pleaded not guilty to Charges I and II and the Specifications thereunder, 
and guilty to Charge III and .the Specification thereunder. He 1'88 tOWld 
gu.ilt::r ot the Charges end .Specifications. ETidence ot two previous 
convictions, one by summary court-martial tor beillg in an off·limits area, 
Tiolation ot cu.rtew, and beins without a pass, in violation ot Jrticle ot War 
96, end one by special court-martial tor absence without leave in violation 
of Article ot War 61, waa introduced. He was sentenced to diahonorable 
discherge, fortei ture ot all pay end all01reI1ces due or to become due end 
confinement at hard labor f'or 60 years, three-fourths ot the members ot the 
court present concurring. The reviewing authority approved the eentence, 
designated the Eastern Branch, United States Disciplinary Barracks, Green
ha'fell, .New York, as the place of confinement.end forwarded the record ot 
trial tor acti0n under Article of' War 50i. 

3. The evidence shows that on the dates alleged accused was a rifleman 
in a rifle platoon of Company B, 6th Jirmored Infantry Regiment, which, durillg 
December 1943~ was stationed near Bellone, Italy. J.n extract co:w ot that 
com.pen;y' a morning report introduced in evidence without objec:tion conta1ne4 
the tollowing entries a 

118 Dec 1943• 
~90.3340 Martin, George 1•• pvt dy to .A.WOL 0700 bra 

'Zl Dec 1943 a 
6903340 Martin, George 1•• pn .AWOL to duty 0700 hra. 

3 J'en 1944• 
6903'40 Martin, George 1., ·pvt dy to J.'llOL 2030 bra. 

16 1au 1944• 
6903.340 Marti11, George J'•• 

hrs 13 J'au. 
;pn .I.IOI. to d7 aa. or 0700 

2.3 :ran 1944 a 
6903340 Martin, George 1•• pn dy to AIOL 0700 bra 

lB J'uly l94lp ~ 
6903340 Martin, George 1., pvt .AWOL to dr tr rolls 

G--:- '"\to abs cont P.BS atocke.de 6. :rui72 Vv10 . · 
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19 J'uly l94lp 
6903.340 Martin, George J' ., pvt abs cont PBS 

stockad,e to pres cont lat ..AD stockade.• 
(R. 5,6,9; Ex. A) 

l!'irst Sergeant Ralph R. J'ezild.na, Company B, 6th .Armored Intantry 
Resiment, testitied that while the·canpany was in the Bellona area during 
December there were regular rneille fol"Jillil.tions and that accused was absent 
cm l8 December and W8$ not seen again by w1tnesa until Z7 December. He 
turther testified that a 'check' ot the area was made by one at the company 
otticerss 'lheneTer anybo~ 1t'8S abaent a search was always made'. (R. 7) 

On 4 J'anuery 1944 while accused's company was engaged in en attack 
~ J.bunt Porchia the company JD:)tor -sergeant, who 1l'6B in charge at a group 
ot men with halt-tracks bivouacked in a rear area near Bello.na, recognized 
accused among the group although accused's name was ~t on the group roster. 
In reply to en inquiry by the sergeant as to Thy he ns there accused stated 
he had returned to get some clothillg. The sergeant told accuaed to •see the 
supJU.7 sergeant and be ready to lea'V9 J::t no0J1, ill case the vehicle went Ul>' • 
Accused did not report to the supply room, was not present at noon when the 
truck •went up•, and did not reappear in the area. (R. 5,6) Sergeant 
J'enld.na testitied that an 4 J'enuary 1944, Company B was at 'an assembly area 

. o:n Mt. Sargo•, occupying a trCllt line defensive position end sending out 
patrols, and that accused was not present with his company on that date. 
'ifitness me.de a check of the area end could not find him. The next time 
witness saw accused was etter the unit was relieved 'eround the l,3th ot 
1anuary•. (R. 6,7) . 

. .lbout 20 1anuary 1944 accused's company JD:)ved to a staging area at 
Qllallano, Italy, 'to get ready to go to an embarkation point•. 'Ever;yoJJ8 
was reatricted to-the area•. The militery police would not allow anyone in 
or out ot the area without a •special pass•. Although the men did not 
kno1r their destination,· all Jmew they •were going sanewhere to tight1 eJJ4 ' 
the tact the vehicles were waterprooted was 'conmon knowledge•. The -ccmu>any 
then moved to the 1pale.ce grounds' near Ne.plea. On 23 J'8JlUS.17' 1944 accused 
was reported abaen' w1tbout leave. · After about a week, the compan7 11'88 

loaded o:n 'I.Srs and went to Anzio•. Accused. was not with the compan7 o:n 
the Jnzio 'beachhead. (R. 6-9) ' ·· 

It was atipulated that accused was ·returned to militel7 control on or 

abou.t 6 1uly 1944 (:R. 15)• 


Wcuaed tea.;itied that on the night at 3 1anuary- 1944 his compeny•"•cbd l4ount Porchia and that be ns tirst scout tor the attack durin& 
I

which a Private Morris was wounded. He carried Morris back and turned him 
onr to a Lieutenant Carter after which he •1ay right there• until 1 the hill 
we teken1 , then went back 'quite a nya• '·about 'titteen or twenty-miles•, 
'with the:halt•tracka• near-Bellona to get some clean clothea, as bi• wre 
torn end dirt:r. He teatitied f'Urther he did noii have permission to go back 
to the rear, or to atq back and not •go 'lq)1 , and that he rejoined h18 
~ the dfl.te U •came back trom the line'. 

26S~io 
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~) . 
He f'urther testified that he was not on the 1 bt'-vcfi1s·,1' L'4t th.at 'every

boey got to driJlldng• and he spent the time frCF.n 23 J'enuary 1944 to 6 J'ul.7 
1944 in end around Ne.ples, end was 'picked up• ti.bout the 6th ot J'uly. The 
reason .he gave tar: his abisence, was. •Only this - t1hen I left the area I waa 
drinking hea1ily. The ne::rt mornin8 I knew I we AWOL end I 'fies afraid to 
come back'. (R. 9-3.4) ' 

.Asked if' he knew why he we.a ill the 'palace grounds' nee.r Naples, accused 
replied 9.No, sir.· I don• t recall anybody telling me anything but that we were 
just going there•. He knew of no instruction& that he ev-er received at that 
place. (R. 3.4) 

4. It thus e:ppeers tram the prosecution's evidence, as well as tran 
accused's teat~ny, that at the place end time alleged in the Specification, 
Che.rge I, accused abandoned his organiz.tion while it was engeged with the 
enmey-, end, without authority, sought satety in the rear. Accused himselt 
testified that without permiasion end without intcrming anyone of his 
actioDS, he left his company and went be.ck to a point eowe l.5 or 20 mi.lea . 
iD the rear· where he remained until his company came out ot the line. Su.ch. 
'conduct is obviously not contorm.e.ble to the standard ot behaTior before the 
enemy set by the history ot our arms and constituted a Tiolation .ot ~ticle 
ot War 15, as alle~d. 

It turther appears .tram the evidence that at the place end time alleged 
in the .Specification, Charge II, accused absented himelt trom his organi
zation without aut)lority at a time when it was obviously preparing tor an . 
an;>hibious operation and embarkation was jmminent. .lccused himself testified 
he was absent without autbority during the period alleged and apent the time 
iD and around Naples, Italy, end further that he •as not with his company 
on the .Anzio beachhead. 'l'be tact that accused was a riflemen in a ritl• 
platoon, that the company vehicles were waterproofed, that company persOD.l1el 
waa restricted to a staging area near Naples end other circumstenoes·estab
liahed by -qncontro:verted evidence es well as accused' s admissions and the tact 
he remained unauthorizedly absent tor more than five.months in close proximity 

• to numerous military installatio:na rithOut surrelldering to military control 
warranted the interence that at the time he absented himeelt' accuaed knew 
hazardous duty in the torm cit combat Yith the en91n1 was 1.ml11nent, and that 
accused's s.cticms were motivated by an intent to HOid such duty. ma 
organization did in tact proceed to the .Anzio beachhead, where duty was lll8Di• 
featly hazardous. The court properly found accused guilty as charged. 

It likewise appears trom the uncontronrted eTidence as well s.s !rQJl 
accused's plea ot guilty tha't at the place alleged 1n the Specification, 
Charge III, he absented himaelf from b.1.s organization w1thout authorUy and. 
remained unauthorizedly absent tor the period alleged. . 

5. The charge sheet shows that accused is 26· years ot age. He enlisted 
in the Arzrry 21 jugu.at 19,39, with Fior Hl'Tice trom 20 May 19J'I to 14 
August 19.39. . · · 

6. The court was legally -CCllllBtituted. Bo errors injuriously affecting 
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the aubate:ntial rights ot accused were com:uitted during the trial. lfhe 
Board ot Rerlew 1a ct the ~niozi that the record ot trial is legall.7 
auf1'1cimit to support the -tindinga and the sentence. 

-s ...268310 
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