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PREFACE

In April 1949, judgment was rendered in the last of the series
of 12 Nuernberg war crimes trials which had begun in October
1946 and were held pursuant to Allied Control Council Law No. 10.
Far from being of concern solely to lawyers, these trials are of
especial interest to soldiers, historians, students of international
affairs, and others. The defendants in these proceedings, charged
with war crimes and other offenses against international penal
law, were prominent figures in Hitler’s Germany and included
such outstanding diplomats and politicians as the State Secretary
of the Foreign Office, von Weizsaecker, and cabinet ministers von
Krosigk and Lammers; military leaders such as Field Marshals
von Leeb, List, and von Kuechler; SS leaders such as Ohlendorf,
Pohl, and Hildebrandt; industrialists such as Flick, Alfried Krupp,
and the directors of I. G. Farben; and leading professional men
such as the famous physician Gerhard Rose, and the jurist and
Acting Minister of Justice, Schlegelberger.

In view of the weight of the accusations and the far-flung activi-
ties of the defendants, and the extraordinary amount of official
contemporaneous German documents introduced in evidence, the
records of these trials constitute a major source of historical
material covering many events of the fateful years 1933 (and
even earlier) to 1945, in Germany and elsewhere in Europe.

The Nuernberg trials under Law No. 10 were carried out under
the direct authority of the Allied Control Council, as manifested
in that law, which authorized the establishment of the Tribunals.
The judicial machinery for the trials, including the Military
Tribunals and the Office, Chief of Counsel for War Crimes, was
prescribed by Military Government Ordinance No. 7 and was part
of the occupation administration for the American zone, the Office
of Military Government (OMGUS). Law No. 10, Ordinance No.
7, and other basic jurisdictional or administrative documents are
printed in full hereinafter.

The proceedings in these trials were conducted throughout in
the German and English languages, and were recorded in full by
stenographic notes, and by electrical sound recording of all oral
Proceedings. The 12 cases required over 1,200 days of court
Droceedings and the transcript of these proceedings exceeds
330,000 pages, exclusive of hundreds of document books, briefs,
etc. Publication of all of this material, accordingly, was quite
unfeasible. This series, however, contains the indictments, judg-
ments, and other important portions of the record of the 12 cases,
and it is believed that these materials give a fair picture of the

111



trials, and as full and illuminating a picture as is possible within
the space available. Copies of the entire record of the trials are
available in the Library of Congress, the National Archives, and
elsewhere.

In some cases, due to time limitations, errors of one sort or
another have crept into the translations which were available
to the Tribunal. In other cases the same document appears in
different trials, or even at different parts of the same trial, with
variations in translation. For the most part these inconsistencies
have been allowed to remain and only such errors as might cause
misunderstanding have been corrected.

Volumes VI, VII, VIII, and IX of this series are dedicated to
the three “industrialist” cases, commonly referred to as the Flick,
Farben, and Krupp cases because the defendants were charged
principally for their conduct as officials of one of these three
German firms. The materials selected from the records of these
three trials have been apportioned to the volumes in this series
as follows: Flick, volume VI; Farben, volumes VII and VIII;
Krupp, volume IX.

Each of the three industrial cases contained charges relating
to slave labor and to the plunder and expropriation of property
in occupied countries. Under these charges findings of guilty
were made by the Tribunals as to one or more defendants in each
of the three eases. The Farben and Krupp cases, but not the Flick
case, involved charges of crimes against the peace by criminal
participation in the planning and waging of aggressive wars.
These charges were dismissed as to all defendants. The Flick
and Farben cases, but not the Krupp case, contained charges
relating to membership in and support of the SS, an organization
of the Nazi Party declared to be criminal by the International
Military Tribunal. Under these charges findings of guilty were
made by the Tribunal in the Flick case, whereas in the Farben
case these charges were dismissed as to all defendants charged.
The Flick case was the only one of these three industrialist cases
which charged erimes against humanity by conduct involving the
“Aryanization” of Jewish property begun before the invasion of
Austria in March 1938. This charge was dismissed on the ground
that the Tribunal did not have jurisdiction.
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TRIALS OF WAR CRIMINALS BEFORE NUERENBERG

United States of America

against
Karl Brandt, et al.
Erhard Milch

Josef Altstoetter, et al.

Oswald Pohl, et al.
Friedrich Flick, et al.
Carl Krauch, et al.
Wilhelm List, et al.
Ulrich Greifelt, et al.
Otto Ohlendorf, et al.
Alfried Krupp, et al.

Ernst von Weizsaecker,

et al.

Wilhelm von Leeb, et al.

Procedure

MILITARY TRIBUNALS

Popular Name

Medical Case
Mileh Case

-Justice Case

Pohl Case

Flick Case

I. G. Farben Case
Hostage Case
RuSHA Case
Einsatzgruppen Case
Krupp Case
Ministries Case

High Command Case

Volume No.
I and II
II
III
Vv
VI
VII and VIII
XI
IVand V
v
X
XTI, XIII, and XIV
X and XI
XV

ARRANGEMENT BY SUBJECT UNITS FOR PUBLICATION*

United States of America

against

Karl Brandt, et al.
Erhard Milch

Josef Alistoetter, et al.

Procedure

Popular Name

MEDICAL
Medical Case
Mileh Case

LEGAL
Justice Case

Volume No.

Iand IT
II

III
XV

ETHNOLOGICAL (Nazi racial policy)

Otto Ohlendorf, et al.
Ulrich Greifelt, et al.
Oswald Pohl, et al.

Friedrich Flick, et al.
Carl Krauch, et al.
Alfried Krupp, et al.

Wilhelm List, et al.

Wilhelm von Leeb, et al.

POLITICAL and GOVERNMENT

Einsatzgruppen Case
RuSHA Case
Poh! Case

ECONOMIC
Flick Case
I. G. Farben Case
Krupp Case

MILITARY
Hostage Case
High Command Case

11 Ernst von Weizsaecker, Ministries Case

et al.

v
IVand V
v

VI
VII and VIII
IX

XI
X and XI

XII, XIII, and XIV

e — s
* Although the subject materiasl in many of the cases overlaps, it was believed that this
arrangement of the cases by volumes would be most helpful to the reader and the most

feasible for publication purposes.
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DECLARATION ON GERMAN ATROCITIES
[Moscow Declaration]
Released November 1, 1943

THE UNITED KINGDOM, the United States and the Soviet Union have re-
ceived from many quarters evidence of atrocities, massaeres and cold-blooded
mass executions which are being perpetrated by the Hitlerite forces in the
many countries they have overrun and from which they are now being steadily
expelled. The brutalities of Hitlerite domination are no new thing and all
the peoples or territories in their grip have suffered from the worst form of
government by terror. What is new is that many of these territories are now
being redeemed by the advancing armies of the liberating Powers and that in
their desperation, the recoiling Hitlerite Huns are redoubling their ruthless
cruelties. This is now evidenced with partienlar clearness by monstrous erimes
of the Hitlerites on the territory of the Soviet Union which is being liberated
from the Hitlerites, and on French and Italian territory.

Accordingly, the aforesaid three allied Powers, speaking in the interests of
the thirty-two [thirty-three] United Nations, hereby solemnly declare and
give full warning of their declaration as follows:

At the time of the granting of any armistice to any government which may
be set up in Germany, those German officers and men and members of the Nazi
party who have been responsible for, or have taken a consenting part in the
above atrocities, massacres, and executions, will be sent back to the countries
in which their abominable deeds were done in order that they may be judged
and punished according to the laws of these liberated countries and of the
free governments which will be created therein. Lists will be compiled in all
possible detail from all these countries having regard especially to the invaded
parts of the Soviet Union, to Poland and Czechoslovakia, to Yugoslavia and
Greece, including Crete and other islands, to Norway, Denmark, the Nether-
lands, Belgium, Luxemburg, France and Italy.

Thus, the Germans who take part in wholesale shootings of Italian officers
or in the execution of French, Duteh, Belgian, or Norwegian hostages or of
Cretan peasants, or who have shared in the slaughters inflicted on the people
of Poland or in territories of the Soviet Union which are now being swept
clear of the enemy, will know that they will be brought back to the scene of
their crimes and judged on the spot by the peoples whom they have outraged.
Let those who have hitherto not imbrued their hands with innocent blood
beware lest they join the ranks of the guilty, for most assuredly the three
allied Powers will pursue them to the uttermost ends of the earth and will
deliver them to their accusers in order that justice may be done.

The above declaration is without prejudice to the case of the major erim-
inals, whose offences have no particular geographical localisation and who
will be punished by the joint decision of the Governments of the Allies.

[Signed]
Roosevelt
Churchill
Stalin



EXECUTIVE ORDER 9547

PROVIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES

By virtue of the authority vested in me as President and as Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1, Associate Justice Robert H. Jackson is hereby designated to act as the
Representative of the United States and as its Chief of Counsel in preparing
and prosecuting charges of atrocities and war crimes against such of the
leaders of the European Axis powers and their principal agents and acces-
sories ag the United States may agree with any of the United Nations to bring
to trial before an international military tribunal. He shall serve without
additional compensation but shall receive such allowance for expenses as may
be authorized by the President.

2. The Representative named herein is authorized to select and recommend
to the President or to the head of any executive department, independent
establishment, or other federal agency necessary personnel to assist in the
performance of his duties hereunder. The head of each executive department,
independent establishment, and other federal agency is hereby authorized
to assist the Representative named herein in the performance of his duties
hereunder and to employ such personnel and make such expenditures, within
the limits of appropriations now or hereafter available for the purpose, as
the Representative named herein may deem necessary to accomplish the
purposes of this order, and may make available, assign, or detail for duty
with the Representative named herein such members of the armed forces and
other personnel as may be requested for such purposes.

3. The Representative named herein is authorized to cooperate with, and
receive the assistance of, any foreign Government to the extent deemed
necessary by him to accomplish the purposes of this order.

: HArry S. TRUMAN
THE WHITE HOUSE,
May 2, 1945.
(F. R. Doc. 45-7256; Filed, May 3, 1945; 10:57 a. m.)

LONDON AGREEMENT OF 8 AUGUST 1945

AGREEMENT by the Government of the UNITED STATES OF AMERICA, the
Provisional Government of the FRENCH REPUBLIC, the Government of the
UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND and the
Government of the UNION OF SOVIET SoCIALIST REPURLICS for the Prosecu-
tion and Punishment of the MAJorR WAR CRIMINALS of the EUROPEAN AXIS
WHEREAS the United Nations have from time to time made declarations of

their intention that War Criminals shall be brought to justice;

AND WHEREAS the Moscow Declaration of the 30th October 1943 on German
atrocities in Occupied Europe stated that those German Officers and men and
members of the Nazi Party who have been responsible for or have taken a
consenting part in atrocities and crimes will be sent back to the countries in
which their abominable deeds were done in order that they may be judged and
Dunished according to the laws of these liberated countries and of the free
Governments that will be created therein;
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AND WHEREAS this Declaration was stated to be without prejudice to the
case of major eriminals whose offenses have no particular geographical loca-
tion and who will be punished by the joint decision of the Governments of
the Allies;

Now THEREFORE the Government of the United States of America, the
Provisional Government of the French Republic, the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government
of the Union of Soviet Socialist Republics (hereinafter called “the Signa-
tories”) acting in the interests of all the United Nations and by their repre-
sentatives duly authorized thereto have concluded this Agreement.

Article 1. There shall be established after consultation with the Control
Council for Germany an International Military Tribunal for the trial of war
criminals whose offenses have no particular geographieal location whether
they be accused individually or in their capacity as members of organizations
or groups or in both capacities.

Article 2. The constitution, jurisdiction and functions of the International
Military Tribunal shall be those set out in the Charter annexed to this Agree-
ment, which Charter shall form an integral part of this Agreement.
Article 3. Each of the Signatories shall take the necessary steps to make
available for the investigation of the charges and trial the major war
eriminals detained by them who are to be tried by the International Military
Tribunal. The Signatories shall also use their best endeavors to make avail-
able for investigation of the charges against and the trial before the In-
ternational Military Tribunal such of the major war eriminals as are not
in the territories of any of the Signatories.

Article 4. Nothing in this Agreement shall prejudice the provisions estab-
lished by the Moscow Declaration concerning the return of war criminals
to the countries where they committed their crimes.

Article 5. Any Government of the United Nations may adhere to this
Agreement by notice given through the diplomatic channel to the Govern-
ment of the United Kingdom, who shall inform the other signatory and
adhering Governments of each such adherence.

Article 6. Nothing in this Agreement shall prejudice the jurisdiction or
the powers of any national or occupation court established or to be estab-
lished in any allied territory or in Germany for the trial of war eriminals.
Article 7. This agreement shall come into force on the day of signature and
shall remain in force for the period of one year and shall continue thereafter,
subject to the right of any Signatory to give, through the diplomatic channel,
one month’s notice of intention to terminate it. Such termination shall not
prejudice any proceedings already taken or any findings already made in
pursuance of this Agreement.

IN WITNESS WHEREOF the Undersigned have signed the present Agreement.

DoONE in quadruplicate in London this 8t day of August 1945 each in
English, French and Russian, and each text to have equal authenticity.

For the Government of the United States of America
ROBERT H. JACKSON

For the Provisional Government of the French Republie
ROBERT FALCO

For the Government of the United Kingdom of Great

Britain and Northern Ireland JowitT, C.

For the Government of the Union of Soviet Socialist
Republics I. NIKITCHENKO
A. TRAININ
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CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL

I. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL

Article 1. In pursuance of the Agreement signed on the 8th day of August
1945 by the Government of the United States of America, the Provisional
Government of the French Republic, the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government of the Union of
Soviet Socialist Republics, there shall be established an International Military
“Tribunal (hereinafter called “the Tribunal”) for the just and prompt trial and
punishment of the major war criminals of the European Axis.

Article 2. The Tribunal shall consist of four members, each with an alternate.
One member and one alternate shall be appointed by each of the Signatories.
The alternates shall, so far as they are able, be present at all sessions of the
Tribunal. In case of illness of any member of the Tribunal or his incapacity
for some other reason to fulfill his functions, his alternate shall take his place.
Article 3. Neither the Tribunal, its members nor their alternates can be chal-
lenged by the prosecution, or by the Defendants or their Counsel. Each
Signatory may replace its member of the Tribunal or his alternate for
reasons of health or for other good reasons, except that no replacement may
take place during a Trial, other than by an alternate.

Article 4. )

(a) The presence of all four members of the Tribunal or the alternate for
any absent member shall be necessary to constitute the quorum.

(b) The members of the Tribunal shall, before any trial begins, agree
among themselves upon the selection from their number of a President, and
the President shall hold office during that trial, or as may otherwise be
agreed by a vote of not less than three members. The principle of rotation
of presidency for successive trials is agreed. If, however, a session of the
Tribunal takes place on the territory of one of the four Signatories, the repre-
sentative of that Signatory on the Tribunal shall preside.

(¢) Save as aforesaid the Tribunal shall take decisions by a majority vote
and in case the votes are evenly divided, the vote of the President shall be
decisive: provided always that convictions and sentences shall only be im-
posed by affirmative votes of at least three members of the Tribunal. ’
Article 5. In case of need and depending on the number of the matters to be
tried, other Tribunals may be set up; and the establishment, functions, and
procedure of each Tribunal shall be identical, and shall be governed by this
Charter. ’

II. JURISDICTION AND GENERAL PRINCIPLES

Article 6. The Tribunal established by the Agreement referred to in Article 1
hereof for the trial and punishment of the major war criminals of the Euro-
pean Axis countries shall have the power to try and punish persons who,
acting in the interests of the European Axis countries, whether as individuals
or as members of organizations, committed any of the following erimes.

.The following acts, or any of them, are crimes coming within the juris-
dietion of the Tribunal for which there shall be individual responsibility:

(¢) CRIMES AGAINST PEACE: namely, planning, preparation, initiation
or waging of a war of aggression, or a war in violation of international
treaties, agreements or assurances, or participation in a common plan
or conspiracy for the accomplishment of any of the foregoing;

(b) WAR CRIMES: namely, violations of the laws or customs of war.
Such violations shall include, but not be limited to, murder, ill-treatment
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or deportation to slave labor or for any other purpose of civilian popu-
lation of or in occupied territory, murder or ill-treatment of prisoners
of war or persons on the seas, killing of hostages, plunder of public or
private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;

(¢) CRIMES AGAINST HUMANITY: namely, murder, extermination, en-
slavement, deportation, and other inhumane acts committed against any
civilian population, before or during the war; or persecutions on
political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal, whether or not
in violation of the domestic law of the country where perpetrated.*

Leaders, organizers, instigators and accomplices participating in the for-
mulation or execution of a common plan or conspiracy to commit any of the
foregoing crimes are responsible for all acts performed by any persons in
execution of such plan.

Article 7. The official position of defendants, whether as Heads of State or
responsible officials in Government Departments, shall not be considered as
freeing them from responsibility or mitigating punishment,

Article 8. The fact that the Defendant acted pursuant to order of his Gov-
ernment or of a superior shall not free him from responsibility, but may be
considered in mitigation of punishment if the Tribunal determines that
justice so requires.

Article 9. At the trial of any individual member of any group or organization
the Tribunal may declare (in connection with any act of which the individual
may be convicted) that the group or organization of which the individual
was a member was a criminal organization.

After receipt of the Indictment the Tribunal shall give such notice as it
thinks fit that the prosecution intends to ask the Tribunal to make such
declaration and any member of the organization will be entitled to apply
to the Tribunal for leave to be heard by the Tribunal upon the question of
the criminal character of the organization. The Tribunal shall have power to
allow or reject the application. If the application is allowed, the Tribunal
may direct in what manner the applicants shall be represented and heard.
Artiele 10. In cases where a group or organization is declared criminal by
the Tribunal, the competent national authority of any Signatory shall have the
right to bring individuals to trial for membership therein before national,
military or occupation courts. In any such case the criminal nature of the
group or organization is considered proved and shall not be questioned.
Article 11. Any person convicted by the Tribunal may be charged before a
national, military or occupation court, referred to in Article 10 of this
Charter, with a erime other than of membership in a eriminal group or organ-
ization and such court may, after convicting him, impose upon him punish-
ment independent of and additional to the punishment imposed by the Tribunal
for participation in the criminal activities of such group or organization.
Article 12, The Tribunal shall have the right to take proceedings against a
person charged with crimes set out in Article 6 of this Charter in his absence,
if he has not been found or if the Tribunal, for any reason, finds it necessary,
in the interests of justice, to conduet the hearing in his absence.

Article 13. The Tribunal shall draw up rules for its procedure. These rules
shall not be inconsistent with the provisions of this Charter.

*Ses protocol p. XVII for correction of this paragraph.
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III. COMMITTEE FOR THE INVESTIGATION AND PROSECUTION OF
MAJOR WAR CRIMINALS

Article 14. Each Signatory shall appoint a Chief Prosecutor for the investiga-

tion of the charges against and the prosecution of major war criminals.

The Chief Prosecutors shall act as a committee for the following purposes:
(a) to agree upon a plan of the individual work of each of the Chief Prose-

cutors and his staff,

(b) to settle the final designation of major war criminals to be tried by the
Tribunal,

{(¢) to approve the Indictment and the documents to be submitted therewith,

(d) to lodge the Indictment and the accompanying documents with the
Tribunal,

(e) to draw up and recommend to the Tribunal for its approval draft rules of
procedure, contemplated by Article 13 of this Charter. The Tribunal shall
have power to accept, with or without amendments, or to reject, the rules
so recommended.

The Committee shall aet in all the above matters by a majority vote and
shall appoint a Chairman as may be convenient and in accordance with the
principle of rotation: provided that if there is an equal division of vote con-
cerning the designation of a Defendant to be tried by the Tribunal, or the
crimes with which he shall be charged, that proposal will be adopted which
was made by the party which proposed that the particular Defendant be
tried, or the particular charges be preferred against him,

Article 15. The Chief Prosecutors shall individually, and acting in collabora-

tion with one another, also undertake the following duties:

(a) investigation, collection, and production before or at the Trial of all
necessary evidence,

(b) the preparation of the Indictment for approval by the Committee in
accordance with paragraph (c¢) of Article 14 hereof,

(¢) the preliminary examination of all necessary witnesses and of the Defend-
ants,

(d) to act as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as may be assigned to
them,

(f) to undertake such other matters as may appear necessary to them for
the purposes of the preparation for and conduet of the Trial.

It is understood that no witness or Defendant detained by any Signatory
shall be taken out of the possession of that Signatory without its assent.

IV. FAIR TRIAL FOR DEFENDANTS

Article 16. In order to ensure fair trial for the Defendants, the following

procedure shall be followed:

(a) The Indictment shall include full particulars specifying in detail the
charges against the Defendants. A copy of the Indictment and of all the
documents lodged with the Indictment, translated into a language which
he understands, shall be furnished to the Defendant at a reasonable time
before the Trial.

() During any preliminary examination or trial of a Defendant he shall have
;tle right to give any explanation relevant to the charges made against

. im.

(¢) A preliminary examination of a Defendant and his Trial shall be con-
dueted in, or translated into, a language which the Defendant understands.
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(d) A defendant shall have the right to conduet his own defense before the
Tribunal or to have the assistance of Counsel.

(¢) A defendant shall have the right through himself or through his Counsel
to present evidence at the Trial in support of his defense, and to cross-
examine any witness ealled by the Prosecution.

Y. POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL

Article 17. The Tribunal shall have the power

(a) to summon witnesses to the Trial and to require their attendance and
testimony and to put questions to them,

(b) to interrogate any Defendant,

(¢) to require the production of documents and other evidentiary material,

(d) to administer oaths to witnesses,

(¢) to appoint officers for the carrying out of any task designated by the
Tribunal including the power to have evidence taken on commission.

Article 18. The Tribunal shall

(a) confine the Trial strictly to an expeditious hearing of the issues raised
by the charges,

(b) take striet measures to prevent any action which will cause unreasonable
delay, and rule out irrelevant issues and statements of any kind what-
soever,

(¢) deal summarily with any contumacy, imposing appropriate punishment,
including exclusion of any Defendant or his Counsel from some or all
further proceedings, but without prejudice to the determination of the
charges.

Article 19. The Tribunal shall not be bound by technical rules of evidence. It
shall adopt and apply to the greatest possible extent expeditious and non-
technical procedure, and shall admit any evidence which it deems to have
probative value.
Article 20. The Tribunal may require to be informed of the nature of any
evidence before it is offered so that it may rule upon the relevance thereof.
Article 21. The Tribunal shall not require proof of facts of common knowledge
but shall take judicial notice thereof. It shall also take judicial notice of
official governmental documents and reports of the United Nations, including
the acts and documents of the ecommittees set up in the various allied countries
for the investigation of war crimes, and the records and findings of military
or other Tribunals of any of the United Nations.

Article 22. The permanent seat of the Tribunal shall be in Berlin. The first

meetings of the members of the Tribunal and of the Chief Prosecutors shall

be held at Berlin in a place to be designated by the Control Council for Ger-
many. The first trial shall be held at Nuremberg, and any subsequent trials
shall be held at such places as the Tribunal may decide.

Article 23. One or more of the Chief Prosecutors may take part in the prose-

cution at each Trial. The function of any Chief Prosecutor may be discharged

by him personally, or by any person or persons authorized by him.

The function of Counsel for a Defendant may be discharged at the Defend-
ant’s request by any Counsel professionally qualified to conduct cases before
the Courts of his own country, or by any other person who may be specially
authorized thereto by the Tribunal.

Article 24. The proceedings at the Trial shall take the following course:

(¢) The Indictment shall be read in court.

(b) The Tribunal shall ask each Defendant whether he pleads “guilty” or ‘“not
guilty”.

(¢) The Prosecution shall make an opening statement.
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(d) The Tribunal shall ask the Prosecution and the Defense what evidence (if
any) they wish to submit to the Tribunal, and the Tribunal shall rule
upon the admissibility of any such evidence.

(¢) The witnesses for the Prosecution shall be examined and after that the
witnesses for the Defense. Thereafter such rebutting evidence as may be
held by the Tribunal to be admissible shall be called by either the Prose-
cution or the Defense. :

(f) The Tribunal may put any question to any witness and to any Defendant,
at any time.

(g) The Prosecution and the Defense shall interrogate and may cross-examine
any witnesses and any Defendant who gives testimony.

(k) The Defense shall address the court.

{3) The Prosecution shall address the court.

(7) Each Defendant may make a statement to the Tribunal.

(k) The Tribunal shall deliver judgment and pronounce sentence.

Article 25. All official documents shall be produced, and all court proceedings

conducted, in English, French and Russian, and in the language of the Defend-

ant. So much of the record and of the proceedings may also be translated into
the language of any country in which the Tribunal is sitting, as the Tribunal
considers desirable in the interests of justice and public opinion.

VI. JUDGMENT AND SENTENCE

Article 26. The judgment of the Tribunal as to the guilt or the innocence of
any Defendant shall give the reasons on which it ia based, and shall be final
and not subject to review.

Artiele 27. The Tribunal shall have the right to impose upon a Defendant, on
conviction, death or such other punishment as shall be determined by it to be
just.

Article 28. In addition to any punishment imposed by it, the Tribunal shall
have the right to deprive the convieted person of any stolen property and
order its delivery to the Control Council for Germany.

Article 29. In case of guilt, sentences shall be carried out in accordance with
the orders of the Control Council for Germany, which may at any time reduce
or otherwise alter the sentences, but may not increase the severity thereof.
If the Control Council for Germany, after any Defendant has been convicted
and sentenced, discovers fresh evidence which, in its opinion, would found a
fresh charge against him, the Council shall report accordingly to the Com-
mittee established under Article 14 hereof, for such action as they may
consider proper, having regard to the interests of justice.

VII. EXPENSES

Article 30. The expenses of the Tribunal and of the Trials, shall be chargad
by the Signatories against the funds allotted for maintenance of the Control
Couneil for Germany.

PROTOCOL

Whereas an Agreement and Charter regarding the Prosecution of War
Criminals was signed in London on the 8th August 1945, in the English,
French, and Russian languages,

And whereas a discrepancy has been found to exist between the originals
of Article 6, paragraph (c), of the Charter in the Russian language, on the
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one hand, and the originals in the English and French languages, on the

other, to wit, the semi-colon in Article 6, paragraph (¢), of the Charter

between the words “war” and “or”, as carried in the English and French
texts, is a comma in the Russian text,

And whereas it is desired to rectify this diserepancy:

Now, THEREFORE, the undersigned, signatories of the said Agreement on
behalf of their respective Governments, duly authorized thereto, have agreed
that Article 6, paragraph (¢), of the Charter in the Russian text is correct,
and that the meaning and intention of the Agreement and Charter require
that the said semi-colon in the English text should be changed to a comma,
and that the French text should be amended to read as follows:

(¢) Les CRIMES CoNTRE I’HUMANITE: c’est & dire ’assassinat, I’extermina-
tion, la réduction en esclavage, la déportation, et tout autre acte inhu-
main commis contre toutes populations civiles, avant ou pendant la guerre,
ou bien les persécutions pour des motifs politiques, raciaux, ou réligieux,
lorsque ces actes ou perséeutions, qu’ils aient constitué ou non une
violation du droit interne du pays ot ils ont été perpétrés, ont été
commis 3 la suite de tout erime rentrant dans la compétence du Tribunal,
ou en liaison avec ce crime.

IN WITNESS WHEREOF the Undersigned have signed the present Protocol.

DoNE in quadruplicate in Berlin this 6th day of October, 1945, each in
English, French, and Russian, and each text to have equal aunthenticity.

For the Government of the United States of America
RoBERT H. JACKSON

For the Provisional Government of the French Republic
FRrANCOIS DE MENTHON

For the Government of the United Kingdom of Great
Britain and Northern Ireland
HARTLEY SHAWCROSS
For the Government of the Union of Soviet Socialist
Republices
R. RUDENKO

CONTROL COUNCIL LAW NO. 10

PUNISHMENT OF PERSONS GUILTY OF WAR CRIMES, CRIMES
AGAINST PEACE AND AGAINST HUMANITY

In order to give effect to the terms of the Mosecow Declaration of 30
October 1943 and the London Agreement of 8 August 1945, and the Charter
issued pursuant thereto and in order to establish a uniform legal basis in
Germany for the prosecution of war criminals and other similar offenders,
other than those dealt with by the International Military Tribunal, the
Control Council enacts as follows:

Article I

The Moscow Declaration of 30 October 1943 “Concerning Responsibility of
Hitlerites for Committed Atrocities” and the London Agreement of 8 August
1945 “Concerning Prosecution and Punishment of Major War Criminals of the
European Axis” are made integral parts of this Law. Adherence to the provi-
sions of the London Agreement by any of the United N ations, as provided for
in Article V of that Agreement, shall not entitle such Nation to participate or
interfere in the operation of this Law within the Contro! Council area of
authority in Germany.
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Article II

1. Each of the following acts is recognized as a crime:

(s) Crimes against Peace. Initiation of invasions of other countries and
wars of aggression in violation of international laws and treaties, including
but not limited to planning, preparation, initiation or waging a war of
aggression, or 8 war of violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accom-
plishment of any of the foregoing.

(b) War Crimes. Atrocities or offenses against persons or property con-
stituting violations of the laws or customs of war, including but not limited
to, murder, ill treatment or deportation to slave labour or for any other
purpose, of civilian population from occupied territory, murder or ill treat-
ment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns or villages,
or devastation not justified by military necessity.

(¢) Crimes against Humanity. Atrocities and offenses, including but not
limited to murder, extermination, enslavement, deportation, imprisonment,
torture, rape, or other inhumane acts committed against any civilian popula-
tion, or persecutions on political, racial or religious grounds whether or not
in violation of the domestic laws of the country where perpetrated.

(d) Membership in categories of a eriminal group or organization declared
eriminal by the International Military Tribunal.

2. Any person without regard to nationality or the capacity in which he
acted, is deemed to have committed a erime as defined in paragraph 1 of this
Article, if he was (@) a principal or (b) was an accessory to the commission
of any such crime or ordered or abetted the same or (¢) took a consenting
part therein or (d) was connected with plans or enterprises involving its
commission or (¢) was a member of any organization or group connected with
the commission of any such erime or (f) with reference to paragraph 1 (a),
if he held a high political, civil or military (including General Staff) position
in Germany or in one of its Allies, co-belligerents or satellites or held high
position in the financial, industrial or economic life of any such country.

8. Any person found guilty of any of the Crimes above mentioned may
upon conviction be punished as shall be determined by the tribunal to be just.
Such punishment may consist of one or more of the following:

(@) Death.’

(b) Imprisonment for life or a term of years, with or without hard labour.

(¢) Fine, and imprisonment with or without hard labour, in lien thereof.

(d) Forfeiture of property. ]

(e) Restitution of property wrongfully acquired.

(f) Deprivation of some or all civil rights.

Any property declared to be forfeited or the restitution of which is ordered
by the Tribunal shall be delivered to the Control Council for Germany, which
shall decide on its disposal.

4, (a) '_I'he official position of any person, whether as Head of State or as
a respops.lbh official in a Government Department, does not free him from
responsibility for a erime or entitle him to mitigation of punishment.

(b) The fact that any person acted pursnant to the order of his Govern-
ment or of a superior does not free him from responsibility for a crime, but
may be considered in mitigation.

- 5. In any trial or prosecution for a crime herein referred to, the accused
shall not be entitled to the benefits of any statute of limitation in respect of
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the period from 80 January 1938 to 1 July 1945, nor shall any immunity,
pardon or amnesty granted under the Nazi regime be admitted as a bar to
trial or punishment.

Article III

1. Each occupying authority, within its Zone of occupation,

(a) shall have the right to cause persons within such Zone suspected of
having committed a crime, including those charged with crime by one of the
United Nations, to be arrested and shall take under control the property, real
and personal, owned or controlled by the said persons, pending decisions as
to its eventual disposition.

(b) shall report to the Legal Directorate the names of all suspected crimi-
nals, the reasons for and the places of their detention, if they are detained,
and the names and location of witnesses.

(e) shall take appropriate measures to see that witnesses and evidence will
be available when required.

(d) shall have the right to cause all persons so arrested and charged, and
not delivered to another authority as herein provided, or released, to be
brought to trial before an appropriate tribunal. Such tribunal may, in the
case of crimes committed by persons of German ecitizenship or nationality
against other persons of German citizenship or nationality, or stateless per-
sons, be a German Court, if authorized by the occupying authorities.

2. The tribunal by which persons charged with offenses hereunder shall be
tried and the rules and procedure thereof shall be determined or designated
by each Zone Commander for his respective Zone. Nothing herein is intended
to, or shall impair or limit the jurisdiction or power of any court or tribunal
now or hereafter established in any Zone by the Commander thereof, or of the
International Military Tribunal established by the London Agreement of 8
August 1945.

8. Persons wanted for trial by an International Military Tribunal will not
be tried without the consent of the Committee of Chief Prosecutors. Each
Zone Commander will deliver such persons who are within his Zone to that
committee upon request and will make witnesses and evidence available to it.

4. Persons known to be wanted for trial in another Zone or outside Germany
will not be tried prior to decision under Article IV unless the faet of their
apprehension has been reported in accordance with Section 1 (b) of this
Article, three months have elapsed thereafter, and no request for delivery of
the type contemplated by Article IV has been received by the Zone Com-
mander concerned.

B. The execution of death sentences may be deferred by not to exceed one
month after the sentence has become final when the Zone Commander con-
cerned has reason to believe that the testimony of those under sentence would
be of value in the investigation and trial of crimes within or without his Zone.

6. Each Zone Commander will cause such effect to be given to the judg-
ments of courts of competent jurisdiction, with respect to the property taken
under his econtrol pursuant hereto, as he may deem proper in the interest of
justice.

Article IV

1. When any person in a Zone in Germany is alleged to have committed a
crime, as defined in Artiele I, in a country other than Germany or in another
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Zone, the government of that nation or the Commander of the latter Zone, as
the case may be, may request the Commander of the Zone in which the person
is located for his arrest and delivery for trial to the country or Zone in which
the crime was committed. Such request for delivery shall be granted by the
Commander receiving it unless he believes such person is wanted for trial or
as a witness by an International Military Tribunal, or 1m Germany, or in a
nation other than the one making the request, or the Commander is not
satisfied that delivery should be made, in any of which cases he shall have
the right to forward the said request to the Legal Directorate of the Allied
Control Authority. A similar procedure shall apply to witnesses, material
exhibits and other forms of evidence.

2. The Legal Directorate shall consider all requests referred to it, and shall
determine the same in accordance with the following principles, its determina-
tion to be communicated to the Zone Commander.

(a) A person wanted for trial or as a witness by an International Military
Tribunal shall not be delivered for trial or required to give evidence outside
Germany, as the case may be, except upon approval of the Committee of Chief
Prosecutors acting under the London Agreement of 8 August 1945.

(b) A person wanted for trial by several authorities (other than an Inter-
national Military Tribunal) shall be disposed of in accordance with the follow-
ing priorities:

(1) If wanted for trial in the Zone in which he is, he should not be delivered
unless arrangements are made for his return after trial elsewhere;

(2) If wanted for trial in a Zone other than that in which he is, he should
be delivered to that Zone in preference to delivery outside Germany unless
arrangements are made for his return to that Zone after trial elsewhere;

(3) If wanted for trial outside Germany by two or more of the United
Nations, of one of which he is a citizen, that one should have priority;

(4) If wanted for trial outside Germany by several countries, not all of
which are' United Nations, United Nations should have priority;

(5) If wanted for trial outside Germany by two or more of the United Na-
tions, then, subject to Article IV 2 (b) (38) above, that which has the most
serious charges against him, which are moreover supported by evidence,
should have priority.

Article V
The delivery, under Article IV of this Law, of persons for trial shall be made
on demands of the Governments or Zone Commanders in such a manner that
the delivery of criminals to one jurisdiction will not become the means of de-
feating or unnecessarily delaying the carrying out of justice in another place.
If within six months the delivered person has not been convicted by the Court
of the zone or country to which he has been delivered, then such person shall
be returned upon demand of the Commander of the Zone where the person
was located prior to delivery.

Done at Berlin, 20 December 1945. JosepH T. MCNARNEY
General

B. L. MONTGOMERY

Field Marshal
L. KoELTZ

General de Corps d’Armée
for P. KOENIG

General . d’Armée
G. ZHUKOV

Marshal of the Soviet Union
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EXECUTIVE ORDER 9679

AMENDMENT OF EXECUTIVE ORDER No. 9547 oF MAY 2, 1945, ENTITLED “PRro-
VIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES”

By virtne of the authority vested in me as President and Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1. In addition to the authority vested in the Representative of the United
States and its Chief of Counsel by Paragraph 1 of Executive Order No. 9547
of May 2, 1945, to prepare and prosecute charges of atrocities and war crimes
against such of the leaders of the European Axis powers and their accessories
as the United States may agree with any of the United Nations to bring to
trial before an international military tribunal, such Representative and Chief
of Counsel shall have the authority to proceed before the United States mili-
tary or occupation tribunals, in proper cases, against other Axis adherents,
including but not limited to cases against members of groups and organiza-
tions declared criminal by the said international military tribunal.

2. The present Representative and Chief of Counsel is authorized to desig-
nate a Deputy Chief of Counsel, to whom he may assign responsibility for
organizing and planning the prosecution of charges of atrocities and war
crimes, other than those now being prosecuted as Case No. 1 in the interna-
tional military tribunal, and, as he may be directed by the Chief of Counsel,
for conducting the prosecution of such charges of atrocities and war crimes.

3. Upon vacation of office by the present Representative and Chief of
Counsel, the functions, duties, and powers of the Representative of the United
‘States and its Chief of Counsel, as specified in the said Executive Order No.
9547 of May 2, 1945, as amended by this order, shall be vested in a Chief of
Counsel for War Crimes to be appointed by the United States Military Gover-
nor for Germany or by his successor.

4. The said Executive Order No. 9547 of May 2, 1945, is amended accord-
ingly.

HARrY S. TRUMAN

Tae WhaITE HoOUSE,

January 16, 1946.
(F. R. Doc. 46-893; Filed, Jan. 17, 1946; 11:08 a.m.)

HEADQUARTERS
US FORCES, EUROPEAN THEATER
GENERAL ORDERS 24 OCTOBER 1946
No. 301
Office of Chief of Coungel fOr War CTilfes .....cccccccoeririeiionsinesicoineinieiisissessssesssesesesseseeeens I
Chief Prosecutor . IX
Announcement 0f ASSIETIINONLI .....c.ooiviieeiimiiriiiiianiiieieeetecsisreeseesssertsrese essasensessesseseessesesesesasens I1I

I..... OFFICE OF CHIEF OF COUNSEL FOR WAR CRIMES. Effective
this date, the Office of Chief of Counsel for War Crimes ig transferred to the
Office of Military Government for Germany (US). The Chief of Counsel for
War Crimes will report directly to the Deputy Military Governor and will
work in close liaison with the Legal Adviser of the Office of Military Govern-
ment for Germany and with the Theater Judge Advocate.
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II..... CHIEF PROSECUTOR.. Effective this date, the Chief of Counsel for

War Crimes will also serve as Chief Prosecutor under the Charter of the
International Military Tribunal, established by the Agreement of 8§ August
1945.
I....... ANNOUNCEMENT OF ASSIGNMENTS. Effective this date,
Brigadier General Telford Taylor, USA, is announced as Chief of Counsel for
War Crimes, in which capacity he will also serve as Chief Prosecutor for the
United States under the Charter of the International Military Tribunal,
established by the Agreement of 8 August 1945.

By coMMAND oF GENERAL McNARNEY:

C. R. HUEBNER
Major General, GSC,
Chief of Staff
OFFICIAL:
GEORGE F. HERBERT

Colonel, AGD
Adjutant General

DISTRIBUTION: D

MILITARY GOVERNMENT—GERMANY
UNITED STATES ZONE
ORDINANCE NO. 7

ORGANIZATION AND POWERS OF CERTAIN MILITARY TRIBUNALS
Article I

The purpose of this Ordinance is to provide for the establishment of mili-
tary tribunals which shall have power to try and punish persons charged
with offenses recognized as erimes in Article IT of Control Council Law No.
10, including conspiracies to commit any such erimes. Nothing herein shall
prejudice the jurisdiction or the powers of other courts established or which
may be established for the trial of any such offenses.

Article II

(¢) Pursuant to the powers of the Military Governor for the United States
Zone of Qceupation within Germany and further pursuant to the powers con-
ferred upon the Zone Commander by Control Council Law No. 10 and Articles
10 and 11 of the Charter of the International Military Tribunal annexed to
the London Agreement of 8 August 1945 certain tribunals to be known as
“Military Tribunals” shall be established hereunder.

(b) Each such tribunal shall consist of three or more members to be desig-
nated by the Military Governor. One alternate member may be designated to
afly tribunal if deemed advisable by the Military Governor. Except as pro-
vided in subsection (¢) of this Article, all members and alternates shall be

XXIII



lawyers who have been admitted to practice, for at least five years, in the
highest courts of one of the United States or its territories or of the District
of Columbia, or who have been admitted to practice in the United States
Supreme Court.

(¢) The Military Governor may in his discretion enter into an agreement
with one or more other zone commanders of the member nations of the Allied
Control Authority providing for the joint trial of any case or cases. In such
cases the tribunals shall consist of three or more members as may be provided
in the agreement, In such cases the tribunals may include properly qualified
lawyers designated by the other member nations.

(d) The Military Governor shall designate one of the members of the
tribunal to serve as the presiding judge.

(e¢) Neither the tribunals nor the members of the tribunals or the alternates
may be challenged by the prosecution or by the defendants or their counsel.

(f) In case of illness of any member of a tribunal or his incapacity for
some other reason, the alternate, if one has been designated, shall take his
place as a member in the pending trial. Members may be replaced for reasons
of health or for other good reasons, except that no replacement of a member
may take place, during a trial, other than by the alternate. If no alternate
has been designated, the trial shall be continued to conclusion by the remain-
ing members.

(g9) The presence of three members of the tribunal or of two members when
authorized pursuant to subsection (f) supra shall be necessary to constitute a
quorum. In the case of tribunals designated under (¢) above the agreement
shall determine the requirements for a quorum.

(k) Decisions and judgments, including convietions and sentences, shall be
by majority vote of the members. If the votes of the members are equally
divided, the presiding member shall declare a mistrial.

Article III

(a) Charges against persons to be tried in the tribunals established here-
under shall originate in the Office of the Chief of Counsel for War Crimes,
appointed by the Military Governor pursuant to paragraph 3 of the Executive
Order Numbered 9679 of the President of the United States dated 16 January
1946. The Chief of Counsel for War Crimes shall determine the persons to be
tried by the tribunals and he or his designated representative shall file the
indictments with the Secretary General of the tribunals (see Article XIV,
infra) and shall conduct the prosecution.

(b) The Chief of Counsel for War Crimes, when in his judgment it is ad-
visable, may invite one or more United Nations to designate representatives
to participate in the prosecution of any case.

Article IV

In order to ensure fair trial for the defendants, the following procedure
shall be followed:

(@) A defendant shall be furnished, at a reasonable time before his trial,
a copy of the indictment and of all documents lodged with the indictment,
translated into a language which he understands. The indictment shall state
the charges plainly, concisely and with sufficient particulars to inform de-
fendant of the offenses charged.

(b) The trial shall be conducted in, or translated into, a language which
the defendant understands.
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. (¢) A defendant shall have the right to be represented b.y counsel of hi§ own
selection, provided such counsel shall be a person qualified under existing
regulations to conduct cases before the courts of defendfmt’s country, or any
other person who may be specially authorized by the tribunal. The tribunal
shall appoint qualified counsel to represent a defendant who is not represented
by counsel of his own selection.

(d) Every defendant shall be entitled to be present at his trial except that
a defendant may be proceeded against during temporary absences if in the
opinion of the tribunal defendant’s interests will not thereby be impaired,
and except further as provided in Article VI (¢). The tribunal may also pro-
ceed in the absence of any defendant who has applied for and has been
granted permission to be absent.

(¢) A defendant shall have the right through his counsel to present evi-
dence at the trial in support of his defense, and to cross-examine any witness
called by the prosecution,

(f) A defendant may apply in writing to the tribunal for the production of
witnesses or of docnments. The application shall state where the witness or
document is thought to be located and shall also state the facts to be proved by
the witness or the document and the relevancy of such facts to the defense,
If the tribunal grants the application, the defendant shall be given such aid in
obtaining production of evidence as the tribunal may order.

Article V

The tribunals shall have the power

(a) to summon witnesses to the trial, to require their attendance and testi-
mony and to put questions to them;

(b) tointerrogate any defendant who takes the stand to testify in his own
behalf, or who is called to testify regarding another defendant;

(¢) to require the production of documents and other evidentiary material;

(d) to administer oaths;

(e) to appoint officers for the carrying out of any task designated by the
tribunals including the taking of evidence on commission;

(f) to adopt rules of procedure not inconsistent with this Ordinance. Such
rules shall be adopted, and from time to time as necessary, revised by the
members of the tribunal or by the committee of presiding judges as provided
in Article XIII.

Article VI

The tribunaly shall

(a) confine the trial strictly to an expeditious hearing of the issues raised
by the charges;

(b) take strict measures to prevent any action which will cause unreason-
able delay, and rule out irrelevant issues and statements of any kind whatso-
ever;

. (¢) deal summarily with any contumacy, imposing appropriate punishment,
including the exclusion of any defendant or his counsel from some or all fur-
ther proceedings, but without prejudice to the determination of the charges.

Article VII

The tribunals shall not be bound by technical rules of evidence. They shall
‘adopt and apply to the greatest possible extent expeditious and nontechnical
Procedure, and shall admit any evidence which they deem to have probative
value, Without limiting the foregoing general rules, the following shall be
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deemed admissible if they appear to the tribunal to contain information of
probative value relating to the charges: affidavits, depositions, interrogations,
and other statements, diaries, letters, the records, findings, statements and
judgments of the military tribunals and the reviewing and confirming author-
ities of any of the United Nations, and copies of any document or other sec-
ondary evidence of the contents of any document, if the original is not readily
available or cannot be produced without delay. The tribunal shall afford the
opposing party such opportunity to question the authenticity or probative
value of such evidence as in the opinion of the tribunal ‘the ends of justice
require.

Article VIII

The tribunals may require that they be informed of the nature of any
evidence before it is offered so that they may rule upon the relevance thereof.

Article IX

The tribunals shall not require proof of faets of common knowledge but
shall take judicial notice thereof. They shall also take judicial notice of official
governmental documents and reports of any of the United Nations, including
the acts and documents of the committees set up in the various Allied coun-
tries for the investigation of war crimes, and the records and findings of
military or other tribunals of any of the United Nations.

Article X

The determinations of the International Military Tribunal in the judgment
in Case No. 1 that invasions, aggressive acts, aggressive wars, crimes, atroci-
ties or inhumane acts were planned or occurred, shall be binding on the tri-
bunals established hereunder and shall not be questioned except insofar as
the participation therein or knowledge thereof by any particular person may
be concerned. Statements of the International Military Tribunal in the
judgment in Case No. 1 constitute proof of the facts stated, in the absence of
substantial new evidence to the contrary.

Article XI

The proceedings at the trial shall take the following course:

(a) The tribunal shall inquire of each defendant whether he has received
and had an opportunity to read the indictment against him and whether he
pleads “guilty” or “not guilty.”

(b) The prosecution may make an opening statement.

(¢) The prosecution shall produce its evidence subject to the cross exam-
ination of its witnesses.

(d) The defense may make an opening statement.

(e¢) The defense shall produce its evidence subject to the cross examination
of its witnesses.

(f) Such rebutting evidence as may be held by the tribunal to be material
may be produced by either the prosecution or the defense.

(g) The defense shall address the court.

(h) The prosecution shall address the court.

(¢) Each defendant may make a statement to the tribunal.

(7) The tribunal shall deliver judgment and pronounce sentence.
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Article XII

A Central Secretariat to assist the tribunals to be appointed hereunder shall
be established as soon as practicable. The main office of the Secretariat shall
be located in Nurnberg. The Secretariat shall consist of a Secretary General
and such assistant secretaries, military officers, clerks, interpreters and other
personnel as may be necessary.

Article XIII

The Secretary General shall be appointed by the Military Governor and shall
organize and direct the work of the Secretariat. He shall be subject to the
supervision of the members of the tribunals, except that when at least three
tribunals shall be functioning, the presiding judges of the several tribunals
may form the supervisory committee.

Article XIV

The Secretariat shall:

(a) Be responsible for the administrative and supply needs of the Secre-
tariat and of the several tribunals,

(b) Receive all documents addressed to tribunals.

(¢) Prepare and recommend uniform rules of procedure, not inconsistent
with the provisions of this Ordinance.

(d) Secure such information for the tribunals as may be needed for the
approval or appointment of defense counsel.

(e) Serve as liaison between the prosecution and defense counsel.

(f) Arrange for aid to be given defendants and the prosecution in obtain-
ing production of witnesses or evidence as authorized by the tribunals.

(g) Be responsible for the preparation of the records of the proceedings
before the tribunals.

(k) Provide the necessary clerical, reporting and interpretative services to
the tribunals and its members, and perform such other duties as may be
required by any of the tribunals.

Article XYV

The judgments of the tribunals as to the guilt or the innocence of any de-
fendant shall give the reasons on which they are based and shall be final and
not subject to review. The sentences imposed may be subject to review as
provided in Article XVII, infra.

Article XVI

. The tribunal shall have the right to impose upon the defendant, upon convic-
tion, such punishment as shall be determined by the tribunal to be just, which
may consist of one or more of the penalties provided in Article II, Section 3
of Control Council Law No. 10.

Article XVII

(a2) Except as provided in (b) infra, the record of each case shall be for-
warded to the Military Governor who shall have the power to mitigate, reduce
or otherwise alter the sentence imposed by the tribunal, but may not increase
the severity thereof.
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(b) In cases tried before tribunals authorized by Article II (e¢), the sentence
shall be reviewed jointly by the zone commanders of the nations involved, who
may mitigate, reduce or otherwise alter the sentence by majority vote, but may
not increase the severity thereof. If only two nations are represented, the
_sentence may be altered only by the consent of both zone commanders.

Article XVIII

No sentence of death shall be carried into execution unless and until con-
firmed in writing by the Military Governor. In accordance with Article III,
Section 5 of Law No. 10, execution of the death sentence may be deferred
by not to exceed one month after such confirmation if there is reason to believe
that the testimony of the convicted person may be of value in the investigation
and trial of other crimes.

Article XIX

Upon the pronouncement of a death sentence by a tribunal established there-
under and pending confirmation thereof, the condemned will be remanded to
the prison or place where he was confined and there be segregated from the
other inmates, or be transferred to a more appropriate place of econfinement.

Article XX

Upon the confirmation of a sentence of death the Military Governor will
issue the necessary orders for carrying out the execution.

Article XXI

Where sentence of confinement for a term of years has been imposed the
eondemned shall be confined in the manner directed by the tribunal imposing
sentence. The place of confinement may be changed from time to time by
the Military Governor.

Article XXII

Any property declared to be forfeited or the restitution of which is ordered
by a tribunal shall be delivered to the Military Governor, for disposal in
accordance with Control Council Law No. 10, Article II (8).

Article XXIII

Any of the duties and functions of the Military Governor provided for herein
may be delegated to the Deputy Military Governor. Any of the duties and
functions of the Zone Commander provided for herein may be exercised by and
in the name of the Military Governor and may be delegated to the Deputy
Military Governor.

This Ordinance becomes effective 18 October 1946.
BY ORDER OF MILITARY GOVERNMENT:
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MILITARY GOVERNMENT—GERMANY
ORDINANCE NO. 11

AMENDING MILITARY GOVERNMENT ORDINANCE NO. 7 OF 18
OCTOBER 1946, ENTITLED “ORGANIZATION AND POWERS OF
CERTAIN MILITARY TRIBUNALS”

Article I

Article V of Ordinance No. 7 is amended by adding thereto a new subdivision
to be designated “(g)”, reading as follows:

“(g) The presiding judges, and, when established, the supervisory eommittee
of presiding judges provided in Article XIII shall assign the cases brought by
the Chief of Counsel for War Crimes to the various Military Tribunals for

trial.”
Artiele II

Ordinance No. 7 is amended by adding thereto a new article following
Article V to be designated Article V-B, reading as follows:

“(a) A joint session of the Military Tribunals may be called by any of the
presiding judges thereof or upon motion, addressed to each of the Tribunals,
of the Chief of Counsel for War Crimes or of counsel for any defendant whose
interests are affected, to hear argument upon and to review any interlocutory
ruling by any of the Military Tribunals on a fundamental or important legal
question either substantive or procedural, which ruling is in conflict with or is
inconsistent with a prior ruling of another of the Military Tribunals.

“(b) A joint session of the Military Tribunals may be called in the same
manner as provided in subsection (a) of this Article to hear argument upon
and to review conflicting or inconsistent final rulings contained in the decisions
or judgments of any of the Military Tribunals on 2 fundamental or important
legal question, either substantive or procedural. Any motion with respect to
such final ruling shall be filed within ten (10) days following the issuance of
decision or judgment.

“(c) Decisions by joint sessions of the Military Tribunals, unless thereafter
altered in another joint session, shall be binding upon all the Military Tri-
bunals. In the case of the review of final rulings by joint sessions, the judg-
ments reviewed may be confirmed or remanded for action consistent with the
joint decision. '

“(d) The presence of a majority of the members of each Military Tribunal
then constituted is required to constitute a quorum.

“(e) The members of the Military Tribunals shall, before any joint session
begins, agree among themselves upon the selection from their number of a
member to preside over the joint session.

“(f) Decisions shall be by majority vote of the members. If the votes of
the members are equally divided, the vote of the member presiding over the
session shall be decisive.”

Article III

Subdivisions (g) and (k) of Article XI of Ordinance No. 7 are deleted; sub-
division (i) is relettered “(h)"”; subdivision (j) is relettered “(i)”; and & new
subdivision, to be designated “(g)”, is added, reading as follows:

“(g9) The prosecution and defense shall address the court in such order as
the Tribunal may determine.”

This Ordinance becomes effective 17 February 1947.

BY ORDER OF THE MILITARY GOVERNMENT:
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OFFICIALS OF THE OFFICE OF THE SECRETARY GENERAL

Secretaries General

MR. CHARLES E. SANDS........cocvcvvvennene From 25 October 1946 to 17 Novem-
ber 1946.

MR. GEORGE M. READ. ..........ocoovvirnnnn. From 18 November 1946 to 19 January
1947.

MR. CHARLES E. SANDS...............ccovenns From 20 January 1947 to 18 April
19417.
COLONEL JOHN E. RAY......................... From 19 April 1947 to 9 May 1948.
DR. HowarD H. RUSSELL.......c...ccvevnee. From 10 May 1948 to 2 October 1949.
Deputy and Executive Secretaries General
MR. CHARLES E. SANDS..........ccoovvivvninn. Deputy from 18 November 1946 to 19
January 1947,

JUDGE RICHARD D. DIXON..........c.c...... Acting Deputy from 25 November
1946 to b March 1947.

MRr. HENRY A. HENDRY.............ccooeeee Deputy from 6 March 1947 to 9 May
1947.

MRr. HoMER B. MILLARD..............ccccen.. Executive Secretary General from 8

March 1947 to 5 October 1947.

LIEUTENANT COLONEL
HERBERT N. HOLSTEN...........c.oeeeenn. Executive Secretary General from 6
October 1947 to 30 April 1949,

Assistant Secretaries General

[Since many trials were being held simultaneously, an Assistant Secretary
General was designated by the Secretary General for each case. Assistant
Secretaries General are listed with the members of each tribunal.]

Marshals of Military Tribunals

COLONEL CHARLES W. MAYS.......... From 4 November 1946 to 5 Septem-
ber 1947,

COLONEL SAMUEL L. METCALFE............ From 7 September 1947 to 29 August
1948.

CAPTAIN KENYON S. JENCKES.......... e From 30 August 1948 to 30 April
1949,

Court Archives

MRS. BARBARA S. MANDELLAUB ............. Chief from 21 February 1947 to 15
November 1949.

Defense Information Center

MR. LAMBERTUS WARTENA...........cocvvnn. Defense Administrator from 38 March
1947 to 16 September 1947.

LIEUTENANT COLONEL

HERBERT N. HOLSTEN.............cocoeen. Defense Administrator from 17 Sep-
tember 1947 to 19 October 1947.
MaJor ROBERT G. SCHAEFER......... Defense Administrator from 20 Oe-

tober 1947 to 80 April 1949.

XXX



“The Flick Case”
MILITARY TRIBUNAL IV

CASE 5

THE UNITED STATES OF AMERICA
—against—

FRIEDRICH FLICK, OTTO STEINBRINCK, ODILO BURKART, KONRAD
KALETSCH, BERNHARD WEISS, AND HERMANN TERBERGER,
Defendants.
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INTRODUCTION

The trial of Friedrich Flick and five other officials of the Flick
Concern was commonly referred to as the “Flick Case” arA is
officially designated United States of America vs. Friedrich i vick,
et al. (Case 5). The Flick case was the first of the so-called
industrialist cases tried in Nuernberg. The six defendants were
leading officials in the Flick Concern or its subsidiary companies
and were charged with the commission of war crimes and crimes
against humanity, principally because of conduct undertaken as
officials of the Flick Concern. The specific counts charged crim-
inal eonduct relating to slave labor, the spoliation of property in
occupied France and the Soviet Union, the ‘“Aryanization” of
Jewish industrial and mining- properties, beginning in.the year
1936 (charged only as crimes against humanity), and member-
ship in and support of the SS and the “Circle of Friends of
Himmler.” 1In its judgment the Tribunal found the defendant
Flick guilty under the charges of slave labor, gspoliation, and
support of eriminal activities of the SS by his finanecial contribu-
tions to the “Circle of Friends of Himmler ;” the defendant Stein-
brinck gnilty of membership in the SS and support of the crim-
inal activities of the SS by his participation in the “Circle of
Friends of Himmler;” and the defendant Weiss guilty under the
slave-labor charges. The Tribunal acquitted the three other de-
fendants Burkart, Kaletsch, and Terberger on all the counts
under which they were indicted.

The Flick case was tried at the Palace of Justice in Nuernberg
before Military Tribunal IV. The Tribunal convened 136 times,
and the trial lasted approximately 9 months, as shown by the
following schedule: -

Indictment filed 8 February 1947
Indictment served 8 February 1947
Amended indictment filed 18 March 1947
Amended indictment served 18 March 1947
Arraignment 19 April 1947
Prosecution opening statement 19 April 1947
Defense opening statements 2 July 1947
Prosecution closing statement 24 November 1947

Defense closing statements 25 to 29 November 1947

955487—52——38 3



Prosecution rebuttal statement 29 November 1947

Judgment 22 December 1947

Sentence 22 December 1947

Affirmation of sentences by Military 30 June 1948
Governor of the United States Zone

- of Occupation.

Order of the District Court of the 6 April 1948
United States for the District of
Columbia denying the petition
for writ of habeas corpus.

Order of the United States Court of 11 May 1949
Appeals for the District of Columbia
denying appeal from the order of the
District Court.

Order of the Supreme Court of the 14 November 1949
United States denying writ of
Certiorari

The English transecript of the court proceedings runs to 11,026
mimeographed pages. The prosecution introduced into evidence
869 written exhibits (some of which contained several docu-
ments), and the defense 613 written exhibits. The tribunal heard
oral testimony of 31 witnesses called by the prosecution and of 20
witnesses, excluding the defendants, called by the defense. Each
of the six defendants testified on his own behalf and each was
subject to examination on behalf of other defendants. The exhibits
offered by both the prosecution and defense contained documents,
photographs, affidavits, interrogatories, letters, maps, charts, and
written evidence. The prosecution introduced 59 affidavits; the
defense introduced 445 affidavits. The prosecution called one de-
fense affiant for cross-examination; the defense called 13 prose-
cution affiants for cross-examination. The case-in-chief of the
prosecution took 36 court days and the case for the six defendants
took 89 court days. The Tribunal was in recess between 13 June
1947 and 2 July 1947 to give the defense additional time to prepare
its case.

The members of the Tribunal and prosecution and defense
counsel are listed in the ensuing pages. Prosecution counsel were
assisted in preparing the case by Walter Rapp (Chief of the Evi-
dence Division), Norbert Barr, and Erich Kaufman, interrogators,
and Henry Buxbaum, Clarissa Kohn, Josif Marcu, Walter Schon-
feld, Louis Stubing, Fred Thieberger, and Ernest Tislowitz,
research and documentary analysts.

Selection and arrangement of the Flick case material published
herein was accomplished principally by Norbert G. Barr and Paul
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H. Gantt, working under the general supervision of Drexel A.
Sprecher, Deputy Chief Counsel and Director of Publications,
Office of U.S. Chief of Counsel for War Crimes. Morris Amchan,
John P. Banach, Catherine W. Bedford, Henry Buxbaum, Ger-
trude Ferencz, Constance Gavares, Arnold Lissance, Johanna K.
Reischer, Hans Sachs, Walter Schonfeld, and Erna E. Uiberall
assisted in selecting, compiling, editing, and indexing the numerous
papers.

John H. E. Fried, Special Legal Consultant to the Tribunals,
reviewed and approved the selection and arrangement of the
material as the designated representative of the Nuernberg
Tribunals.

Final compilation and editing of the manuscript for the printing
was accomplished under the general supervision of Colonel Edward
H. Young, JAGC, Chief of the War Crimes Division in the Office of
The Judge Advocate General, Department of the Army, with
Amelia D. Rivers as Editor in chief, Ruth Phillips as Editor, and
Karl Kalter and Theodore G. Hartry as research analysts.






ORDER CONSTITUTING THE TRIBUNAL
HEADQUARTERS, EUROPEAN COMMAND

GENERAL ORDERS
No. 21

PURSUANT TO MILITARY GOVERNMENT ORDINANCE
NO.7

1. Effective as of April 1947, pursuant to Military Government Ordi-
nance No. 7, 24 October 1946, entitled “Organization and Powers of Certain
Military Tribunals”, there is hereby constituted Military Tribunal IV.

2. The following are designated as members of Military Tribunal IV:

12 APRIL 1947

CHARLES B. SEARS Presiding Judge
FraNkx N. RICHMAN Judge
WiLLiaM C. CHRISTIANSON Judge
Ricuarp D. Dixon Alternate Judge

3. The Tribunal shall convene at Nuernberg, Germany, to hear such
cases as may be filed by the Chief of Counsel for War Crimes or by his
duly designated representative.

BY coMMAND oF GENERAL CLAY :
C. R. HUEBNER
Lieutenant General, GSC
Chief of Staff
Seal: HEADQUARTERS
European Command
OFFICIAL

OFFICIAL
s/ G. H. GARDE
t/ G. H. GarDE
Lieutenant Colonel, AGD
Asst. Adjutant General

DISTRIBUTION: “B” plus
2—AG MRU EUCOM
3—The Adjutant General

War Department
Attn: Operations Branch
AG A0—I



MEMBERS OF MILITARY TRIBUNAL IV

" JupGE CHARLES B. SEARS, Presiding Judge
Formerly Associate Judge of the Court of Appeals of the State of
New York.

JupcE WirriaM C. CHRISTIANSON, Member
Formerly Associate Justice of the Supreme Court of the State of
Minnesota.

JubpGeE FrRANK N. RicuMAN, Member
Formerly Judge of the Supreme Court of the State of Indiana.

JubGkE RicHARD D. D1xoN, Alternate Member
Formerly Judge of the Supreme Court of the State of North Carolina.

ASSISTANT SECRETARIES GENERAL

JUDGE RICHARD D. DIXON.....c.ccovviiiiine i ae i e 15 March 1947
CARL L DIETZ......c...ooieeeeecee et eia e ebesa e From 19 April 1947 to
22 December 1947
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PROSECUTION COUNSEL?

CHIEF OF COUNSEL:
BRIGADIER GENERAL TELFORD TAYLOR

DEPUTY CHIEF COUNSEL:
Mr. TaHoMAS E. ERVIN
MRr. RAWLINGS RAGLAND

CHIEF, FLICK TRIAL TEAM:
Mgr. CHARLES S. LYON

ASSOCIATE TRIAL COUNSEL:
MR. NORBERT G. BARR

Mr. PAuL H. GANTT
MR. RALPH S. GOODMAN

Mg. RICHARD H. LANSDALE
MR. EpwIN M. SEARS

MRr. JoserH M. STONE
MR. BLAXE B. WQODSON

DEFENDANTS AND DEFENSE COUNSEL

Defendants Defense Counsel Associate Defenge Oounsel
FLICK, FEIEDRICH Dix, Dr. RUpoL®Y STrEESE, DR. FRITZ 2
STEINBRINCK, OTTO FrLAEcHSNER, Dr. HANS PAPEN, FrRANZ VON, JR.
BURKART, ODILO KRANZBUEHLER, DR. OTTO PorLE, DR. WOLFGANG
KALETSCH, KONRAD NatH, DR. HERBERT GEISSELER, DR. GUENTHER
WEISS, BERNHARD SieMERS, DE. WALTER NATH-SCHREIBER, DR. AGNES
TERBERGER, HERMANNK PELCEMANN, Dr. HORBT ‘WECKER, Dr. FRrITZ

Henzr, Dr. HELMUTH

ScEMIDT-LRICHNER, D=.
ExrICcH

e —————
10Only those members of prosecntion counsel who spoke before the Tribunal are listed.
Other counsel active in the preparation of the case or in work on the final briefs included
Charles Cotton, Walter J. Rockler, and Drexel A. Sprecher (Director, Economics Division).
2 Dr. Streese died during the trial.






1. INDICTMENT"

The United States of America, by the undersigned Telford
Taylor, Chief of Counsel for War Crimes, duly appointed to
represent said Government in the prosecution of war criminals,
charges that the defendants herein committed war crimes and
crimes against humanity, as defined in Control Council Law No. 10,
duly enacted by the Allied Control Council on 20 December 1945.
These crimes included murders, brutalities, cruelties, tortures,
atrocities, deportation, enslavement, plunder of public and private
property, persecutions, and other inhumane acts as set forth in
counts one, two, three, and four of this indictment.

The persons accused as guilty of these crimes and accordingly
named as defendants in this case are—

FRIEDRICH FLICK-—The principal proprietor, dominating in-
fluence, and active head of a large group of industrial enter-
prises (the most important of which are described in appendix
A hereof) including coal and iron mines and steel producing and

~ fabricating plants, sometimes collectively referred to herein
as the “Flick Concern” ;2 member of the Aufsichtsrat (super-
visory board) of numerous other large industrial and financial
companies; Wehrwirtschaftsfuehrer (military economy
leader) ; member of the Praesidium of Reichsvereinigung Kohle
and of Reichsvereinigung Eisen (official bodies for regulation
of the coal and iron and steel industries) ; member of the Kleine
Kreis (“Small Circle”), a small group of leaders of the iron,
coal, and steel industry which exercised great influence over
the industry for many years before and during the war; mem-
ber of the Verwaltungsrat (administrative board) of the Berg-
und Huettenwerke Ost G.m.b.H. (BHO), a government-spon-
sored company for exploitation of the Russian mining and
smelting industries; member of the Beirat (advisory council)
of the Wirtschaftsgruppe Eisenschaffende Industrie (Economic
Group of the Iron Producing Industry) ; member of the “Circle
of Friends” of Himmler, which gave financial and other support
to the Schutzstaffeln der Nationalsozialistischen Deutschen

e ————————

. l_This indictment, dated 18 March 1947, was sometimes referred to as the *‘amended
flld}ctment" since the initial indictment in the Flick Case was dated § February 1947. The
indictment of 18 March 1947 superseded and replaced the initial indictment. Amendments
to the indictment of 18 March 1947 made pursnant to Tribunal orders upon motion of the
brosecution during the course of the trial are indicated hereinafter by footnotes.

cn.: The German word “Konzern” iz sometimes vsed in place of “Concern” throughont this
0.
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Arbeiterpartei (cor.monly known as the SS); member of the
Nationalsozialistische Deutsche Arbeiterpartei (Nazi Party,
usually abbreviated “NSDAP”).

OTTO STEINBRINCK—A leading official of numerous Flick
enterprises and Flick’s principal assistant in the operation of
such enterprises from 1925 until the end of 1939; thereafter
a leading official of Vereinigte Stahlwerke A.G. and affiliated
companies; member of supervisory and executive boards of
several other private and governmental organizations; Wehr-
wirtschaftsfuehrer, Generalbeauftragter fuer die Stahlindustrie
(Plenipotentiary General for the Steel Industry) in the occu-
pied territories of northern France, Holland, Belgium, and
Luxembourg; member of the “Circle of Friends” of Himmler;
member of the Praesidium of the Reichsvereinigung Kohle;
Brigadefuehrer (Brigadier General) in the SS and recipient
of several SS decorations.

ODpILO BURKART—A leading official of numerous Flick enter-
prises and a close associate of Flick; an official of Reichsverein-
igung Eisen and of the Wirtschaftsgruppe Eisenschaffende
Industrie; Wehrwirtschaftsfuehrer.

KONRAD KALETSCH—A leading official of numerous Flick
enterprises and a close associate of Flick; Wehrwirtschafts-
fuehrer; principal official and owner of Siegener Maschinenbau
A.G. (Siemag).

HERMANN TERBERGER—A leading official of numerous Flick
enterprises including, particularly, the Eisenwerk Gesellschaft
Maximilianshuette G.m.b.H., and a close associate of Flick;
member of the NSDAP; member of the Sturmabteilungen der
NSDAP (commonly known as the SA).



COUNT ONE

1. Between September 1939 and May 1945 all the defendants
committed war crimes and crimes against humanity, as defined by
Article II of Control Council Law No. 10, in that they were prin-
cipals in, accessories to, ordered, abetted, took a consenting part
in, were connected with plans and enterprises involving, and were
members of organizations or groups connected with: enslavement
and deportation to slave labor on a gigantic scale of members of
the civilian populations of countries and territories under the
belligerent occupation of, or otherwise controlled by Germany,
enslavement of concentration camp inmates, including German
nationals; and the use of prisoners of war in war operations and
work having a direct relation with war operations, including the
manufacture and transportation of armaments and munitions.
In the course of these activities hundreds of thousands of per-
sons were enslaved, deported, ill-treated, terrorized, tortured, and
murdered.

2. The acts, conduct, plans, and enterprises charged in para-
.graph 1 of this count were carried out as part of the slave-labor
program of the Third Reich, in the course of which millions of
persons, including women and children, were subjected to forced
labor under cruel and inhumane conditions which resulted in
widespread suffering and many deaths. At least 5,000,000
workers were deported to Germany. The conscription of labor
was accomplished in many cases by drastic and violent methods.
Workers destined for the Reich were sent under guard to Ger-
Mmany, often packed in trains without adequate heat, food, cloth-
Ing, or sanitary facilities, Other inhabitants of occupied countries
Were conscripted and compelled to work in their own countries
to assist the German war economy. The resources and needs of
the occupied countries were completely disregarded in the execu-
tion of the said plans and enterprises, as were the family honor
and rights of the civilian populations involved. Prisoners of war
Wwere assigned to work directly related to war operations, includ-
Ing work in armament factories. The treatment of slave laborers
and prisoners of war was based on the principle that they should
be fed, sheltered, and treated in such a way as to exploit them to
the greatest possible extent at the lowest expenditure.

. 3. During the period from approximately May 1942 to 1945,
the defendant Flick was a member of the Praesidium (governing
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board) of the Reichsvereinigung Eisen (commonly referred to
as the RVE), an official organization for the regulation of the
entire German iron and steel industry. The defendants Burkart
and Terberger also held official positions and exercised important
functions in the RVE and assisted and advised Flick with respect
to RVE matters.! This organization, the Praesidium of which
was largely composed of leading industrialists of the iron and
steel industries, was given wide powers by the government and
exercised pervasive influence and authority in these industries.
The RVE had wide authority and exercised important functions
with respect to the procurement, allocation, use, and treatment
of slave labor and prisoners of war. The influence and control
which this official organization had over a large sector of German
industry, in which vast numbers of such laborers were forced
to work, made it an important agency in the administration of
the slave-labor program. Flick attended numerous meetings of
the Praesidium of the RVE and otherwise participated in the
formulation and execution of repressive and cruel policies de-
signed to enslave, procure, and exploit such labor. Flick’s influ-
ence and control over policies and actions of the RVE were further
extended through officials of his companies who also held posi-
tions in the RVE and its subsidiary organizations and committees.

In addition, Flick participated in the slave-labor program
within the iron and steel industry between September 1989 and
April 1945, through his position in and influence on the Wirt-
schaftsgruppe Eisenschaffende Industrie (Economic Group of the
Iron Producing Industry) and its subsidiary organizations and
committees.?

1 Upon motion of the prosecution, the Tribunal ordered on 9 July 1947 that this allega-
tion “shonld bs considered a charge of criminal liability on the part of the defendant
Flick only, and is not to be considered as constituting an independent charge of criminal
activities on the parts of the defendants Burkart and Terberger.”

9Tn this section Burkart and Terberger also were charged with participation in the slave-
labor program with respect to their positions in the Economic Group Iron Producing Industry.
Upon motion of the prosecution, the Tribuna! ordered that the .indictment be amended so
as to dismiss this charge against Burkart and Terberger (Tribunal Order 9 July 1947).
Upon motion of the prosecution, the indictment was also amended at this point by a Tribunal
order which struck the following two paragraphs from the indictment:

“Flick also participated in the slave-labor program by virtue of his position and activity
on the Verwaltungsrat (administrative board) of Berg-und Huettenwerke Ost G.m.b.H.
(commonly referred to as tha BHO), a government sponsored company established for the
purpose of taking over and exploiting mines and iron and steel plants in the U.S.8.R. As
part of its activities, this company participated in the program of forced recruitment,
enslavement, and deportation of Soviet nationals and prisoners of war to work in Germany,
the U.S.S.R. and elsewhere.

“Flick and Burkari also participated in the slave-labor program through their association
with the Kleine Kreis (‘‘Small Circle”) of the leaders of the Nord-West Gruppe Eisenschaf-
fende Industrie, & group which unofficially exercised substantial control over, and influence
on, the iron and steel industry.” (Tribunal Order 9 July 1947)
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4. During the period from approximately March 1941 until
April 1945, the defendants Flick and Steinbrinck were members
of the Praesidium (governing board) of the Reichsvereinigung
Kohle (commonly referred to as the RVK), an official organiza-
tion for the regulation of the entire German coal industry. The
defendants Burkart and Weiss were also active in RVK matters
and assisted and advised Flick and the Flick Concern therein.*
The functions and authority of the RVK and its Praesidium in
the coal industry corresponded generally with those of the RVE
and its Praesidium in the iron and steel industry, as set forth
above. As members of the Praesidium, Flick and Steinbrinck
attended meetings of the Praesidium and otherwise participated
in the formulation and execution of repressive and cruel policies
in the administration of the slave-labor program designed to
enslave, procure, and exploit such labor. Flick’s influence and
control over policies and actions of the RVK were further ex-
tended through officials of his companies, who also held positions
in the RVK and its subsidiary organizations and committees.

5. Between September 1939 and April 1945 the defendant
Steinbrinck held the position of Beauftragter Kohle West (Pleni-
potentiary for Coal in the Occupied Western Territories) of
France, Holland, Belgium, and Luxembourg, and the position of
Generalbeauftragter fuer die Stahlindustrie (Plenipotentiary
General for the Steel Industry) in northern France, Belgium, and
Luxembourg. By virtue of these positions, and his activity
therein, he exercised wide authority over the procurement, use,
treatment, allocation, and transportation of thousands of slave
laborers and prisoners of war.

6. Between September 1939 and May 1945, tens of thousands
of slave laborers and prisoners of war were sought and utilized
by the defendants in the industrial enterprises and establishments
owned, controlled, or influenced by them. In the course of this
use of forced labor in the enterprises referred to, the workers
Wwere exploited under inhumane conditions with respect to their
personal liberty, shelter, food, pay, hours of work, and health.
Repressive measures were used to force these workers to enter,
Or remain in, involuntary servitude. Armed guards, watch dogs,
and barbed wire enclosures were commonly utilized to keep
workers from escaping, and the few who did escape were reported
to, %nd dealt with by, the Gestapo. Penalties, including cruel
beatings, were often inflicted by persons under the supervision
and control of the defendants. Food, sanitary measures, and

——————

. - .

s chUDﬂn mohc.m ‘of the prosecution, the Tribunal directed that this should not be eonsidered

o 8780 of criminal liability on the part of the defendants Burkart and Weiss. (Tribunal
rder of 9 July 1947)
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medical assistance were customarily inadequate, and as a result
many of the workers suffered illness and died. Prisoners of war
were used in war operations and work having a direct relation
with war operations, including the manufacture and transporta-
tion of armaments and munitions.

The defendants Flick, Burkart, Kaletsch, and Weiss are
charged with responsibility for the acts and conduct set forth in
this paragraph so far as they relate to establishments of the Flick
Concern, including those operated directly or indirectly by the
companies set forth in appendix A hereof; the defendant Ter-
berger is charged with responsibility for the acts and conduct
set forth in this paragraph so far as they relate to the Eisenwerk
Gesellschaft Maximilianshuette A.G. (G.m.b.H. after 1944),
(abbreviated Maxhuette), and establishments under its control;
Weiss is also charged with responsibility for the acts and conduct
set forth in this paragraph so far as they relate to the Siemag
Company.*

7. The acts and conduct of the defendants set forth in this
count were committed unlawfully, willfully, and knowingly and
constitute violations of international conventions, particularly of
Articles 8-7, 14, 18, 23, 43, 46, and 52 of the Hague Regulations,
1907; and of Articles 24, 6, 9-15, 23, 25, 27-34, 4648, 50, 51,
54, 56, 57, 60, 62, 63, 65-68, and 76 of the Prisoner-of-War Con-
vention (Geneva, 1929), of the laws and customs of war, of the
general principles of criminal law as derived from the criminal
laws of all civilized nations, of the internal penal laws of the coun-
tries in which such crimes were committed, and of Article II
of Control Council Law No. 10.

* That part of this paragraph which charges the defendants with individua! responsibility
appears here as amended during the course of the trial by two separste Tribunal orders.
The orders, made upon motions of the prosecution, are dated 9 July and 10 September 1947,
respectively, Before amendment the text of the sentences in question read as follows:

“The defendants Flick, Burkart, Kaletsch, Weiss, and Terberger are charged with
responsibility for the acts and conduct set forth in this paragraph so far as they relate to
esteblishments of the Flick Concern, including thoge operated directly or indirectly by the
companies set forth in appendix A hereof. Flick and Weiss are also charged with respon-
sibility for the acts and conduct set forth in this paragraph so far as they relate to the
Siemag Company. The defendant Steinbrinck is charged with responsibility for the acts
and conduct set forth in this paragraph insofar as they relate to Vereinigte Stahlwerke
A.G., and effiliated companies.”
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COUNT TWO

8. Between September 1939 and May 1945, all the defendants
except Terberger committed war crimes and crimes against
humanity, as defined by Article II of Control Council Law No. 10,
in that they were principals in, accessories to, ordered, abetted,
took a consenting part in, were connected with plans and enter-
prises involving, and were members of organizations or groups
connected with, plunder of public and private property, spoliation,
and other offenses against property in countries and territories
which came under the belligerent occupation of Germany in the
course of its aggressive wars. These acts bore no relation to the
needs of the army of occupation and were out of all proportion to
the resources of the occupied territories.

9. In pursuance of deliberate plans and policies, the territories
occupied by Germany as a result of its aggressive acts and its
aggressive wars were exploited for the German war effort in a
most ruthless way beyond the needs of the army of occupation
and without consideration of the local economy. These plans and
policies were intended not only to strengthen Germany in waging
its aggressive wars, but also to secure the permanent economic
domination by Germany of the continent of Europe. Public and
private property was systematically plundered and pillaged. Agri-
cultural products, raw materials needed by Germans, factories,
machine tools, transportation equipment, other finished products,
and foreign securities and holdings of foreign exchange were
requisitioned and sent to Germany. In addition, local industries
were placed under German supervision, and the distribution of
raw materials was rigidly controlled. This supervision of indus-
tries ranged from general control provided for by blanket enact-
ments, to the permanent dispossession of rightful owners of
specific industrial enterprises. The industries thought to be of
value to the German war effort were compelled to continue and
most of the rest were closed down altogether.

In Lorraine (France), which, in violation of international law,
V?as annexed by Germany immediately after the German occupa-
tion, French private properties were seized by the occupation au-
t?orities under the guise of establishing temporary administra-
tion by state commissioners. This artificial creation of German
state property was only a temporary measure, and the properties

‘Were “reprivatized” by being turned over to German industrial
concerns,
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Even before the attack on the U.S.S.R. plans had been made
for the fullest and most ruthless exploitation of all Soviet eco-
nomic resources. Concurrently with the invasion it was declared
that the restraints of the Annex to Hague Convention IV of 18
October 1907 would not be observed by Germany. The entire
Soviet industrial property was declared to be ‘“property mar-
shaled for national economy” (Wirtschafts-Sondervermoegen),
belonging to the German State. Representatives of the German
civil and military oceupation authorities were declared trustees
of this property to which Germany purportedly took title. In
addition thereto, special governmental or semi-governmental com-
panies, Monopolgesellschaften or Ostgesellschaften, were created
by the Plenipotentiary of the Four Year Plan, Hermann Goering,
as trustees for the control of certain sectors of Soviet economy.
One of these Ostgesellschaften, the Berg- und Huettenwerks-
gesellschaft Ost m. b. H., usually referred to as the BHO, was trus-
tee with respect to the iron, steel, and mining industry of the
occupied part of the U.S.S.R. and the main spoliation agency in
its field of operations.

10. All the defendants except Terberger participated exten-
sively in the formulation and execution of the foregoing plans
and policies of spoliation by seeking and securing possession, in
derogation of the rights of the owners, of valuable properties in
the territories occupied by Germany, for themselves, for the Flick
Concern, and for other enterprises owned, controlled, or influenced
by them; by exploiting all these properties in occupied territories,
individually or through enterprises owned, controlled, or influenced
by them, for German war purposes to an extent unrelated to the
needs of the army of occupation and out of all proportion to the
resources of the occupied territories; by abuse, destruction,
and removal of such property; by taking possession of machinery,
equipment, raw materials, and other property known by them to
have been taken, by themselves or by others, from occupied terri-
tories; and by their activities in various official positions. The
following instances are cited as examples.

¢. In France—Effective 1 March 1941 the Friedrich Flick
Kommanditgesellschaft (parent holding company in the Flick
Concern) secured a “trusteeship” of the plants Rombach and
Machern in occupied Lorraine (France), which were the property
of a French company known as Société Lorraine des Aciéries de
Rombas. The “trusteeship” was accepted as part of a govern-
mental plan and program, sponsored by defendants and other
German industrialists for ultimate transfer to them of legal title
to these and other similar properties in France. The Flick Concern
was to gain legal title to the plants Rombach and Machern pur-
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guant to this general plan. These properties- were operated by the
Flick Concern through a company known as Rombacher Huetten-
werke, G. m. b. H,, from on or about 1 March 1941 until on or
about 1 September 1944 in accordance with and in execution of
said plan and program. The defendants Flick, Burkart, Kaletsch,
.and Weiss are charged with responsibility for the foregoing.

b. In the Occupied East—Pursuant to the plans and programs
of the Berg- und Huettenwerke Ost, G.m.b.H. (BHQO), referred
to above, the Flick Concern organized, together with the Reichs-
werke Hermann Goering, a company called Dnjepr Stahl [Dnepr
‘Steel] G.m.b.H. for the purpose of exploiting mining and smelting
.properties in the U.S.S.R. located near the Dnepr River. The Flick
Concern operated these properties from about January 1943 until
the Germans evacuated this region. The defendants Flick, Burkart,
Kaletsch, and Weiss are charged with responsibility therefor.

Pursuant to the plans and programs of the BHO, the Siegener
Maschinenbau A.G. (Siemag) gained possession of the works
Woroshilov [Voroshilov] at Dnjepropetrowsk [Dnepropetrovsk}
in the U.S.S.R. and operated them from about January 1943 until
the evacuation of the area in the fall of 1943. Siemag was owned
principally by Weiss, who is charged with responsibility therefor.*

In accordance with the general plans and programs of the

German occupation authorities, the Flick Concern gained posses-
sion of the Vairogs railroad car plants in occupied Riga (Rigaer
Waggonfabrik “Vairogs”) on or about July 1942. The properties
were operated by the Flick Concern until the German retreat from
Riga about September 1944. Flick, Burkart, Kaletsch, and Weiss
are charged with responsibility therefor.
. 11. Between 1940 and 1945 the defendants Flick and Stein-
brinck participated in plans and programs for spoliation of occu-
pied territories through their positions and membership in, and
influence on, various organizations of the iron, steel, and coal
industries, including Reichsvereinigung Eisen, Reichsvereinigung
Kohle, Wirtschaftsgruppe Eisenschaffende Industrie, and subsid-
iary organizations of each, and through membership in, and in-
fluence on, the Kleine Kreis (“Small Circle”) of leaders of the
Nord-West Gruppe Eisenschaffende Industrie.

Between 1940 and 1945 Steinbrinck participated in the plans
apd programs for spoliation of western occupied territories by
virtue of his positions as Plenipotentiary General for the Steel
Industry in northern France, Luxembourg, and Belgium, and

flenipotentiary for Coal in France, Holland, Belgium, and Luxem-
ourg,

* : .. .
. This ‘chﬂ.rge involving Siemag weas amended by a Tribunal Order of 10 September 1947
-pf.on,m“w“ of the prosecution. Prior to this order it read as follows: “Siemag was ownsd
m_mcml“y by Weiss and was controlled and influenced by Flick and Weiss, both of whom
e charged with responsibility therefor.”
19
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Between 1941 and 1945 Flick participated in the plans and
programs for spoliation of the U.S.S.R. by virtue of his position
as a member of the Verwaltungsrat (administrative board) of the
Berg- und Huettenwerke Ost, G.m.b.H. (BHO).

12, The acts and conduct of the defendants set forth in th]S
count were committed unlawfully, willfully, and knowingly, and
constitute violations of the laws and customs of war, of interna-
tional treaties and conventions, including Articles 46-56, inclusive,
of the Hague Regulations of 1907, of the general principles of
criminal law as derived from the criminal laws of all civilized
nations, of the internal penal laws of the countries in which such
crimes were committed, and of Article II of Control Council
Law No. 10.
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COUNT THREE

13. Between January 1936 and April 1945 the defendants Flick,
Steinbrinck, and Kaletsch committed crimes against humanity, as
defined in Article II of Control Council Law No. 10, in that they
were principals in, accessories to, ordered, abetted, took a con-
senting part in, and were connected with plans and enterprises
involving persecutions on racial, religious, and political grounds,
including particularly the “Aryanization” of properties belonging
in whole or in part to Jews.

14. Commencing with Hitler’s seizure of power in 1933 and
increasingly in later years, the government of the Third Reich
systematically and ruthlessly persecuted millions of persons on
political, racial, and religious grounds. As part of these pro-
grams of persecution, the German Government pursued a policy
of expelling Jews from economic life. The German Government
and Nazi Party embarked on a program involving threats, pres-
sure, and coercion generally, formalized and otherwise, to force
Jews to transfer all or part of their property to non-Jews, a proc-
ess usually referred to as “Aryanization.”” The means of forcing
Jewish owners to relinquish their properties included discrim-
inatory laws, decrees, orders, and regulations, which made life in
Germany difficult and unbearable for the owners; the discrimina-
tory application of general laws, decrees, orders, and regula-
tions; seizure of property under spurious charges; restrictions
imposed by police action; and particularly the ever present threat
of the Gestapo to arrest, try, and kill Jews without recourse to
any reviewing board or court.

15. The defendants Flick, Steinbrinck, and Kaletsch and the
Flick Concern participated in the planning and execution of numer-
ous Aryanization projects. Activities in which they participated
included procurement of sales which were voluntary in form but
coercive in character, efforts to extend the general Aryanization
laws, and several types of perversion of governmental authority.
They used their close connections with high government officials
to obtain special advantages; and some transactions,. including
those referred to hereinafter, were carried through in close coop-
eration with officials of the Army, [Armed Forces] High Com-
mand (OKW), and of the Office of the Four Year Plan, including

ermann Goering, who were interested in having the properties
exploited as fully as possible in connection with the planning,
Preparation, initiation, and waging of Germany’s aggressive acts
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and wars. Examples of Aryanization projects in which Flick,
Steinbrinck, and Kaletsch were involved during the years 1936
through 1945 included the following properties:

(a) Hochofenwerk Luebeck A. G. and its affiliated company,
Rawack and Gruenfeld A. G.

(b) The extensive brown coal properties* and enterprises in
central and southeastern Germany owned, directly, or indirectly,
in substantial part by members of the Petschek family, many
of whom were citizens of foreign nations, inecluding Czechoslo-
vakia. As a result of these Aryanization projects, Jewish owners
were deprived of valuable properties, which were transferred,
directly or indirectly, to the Flick Concern, the Hermann Goering
Works, I. G. Farben, the Wintershall and Mannesmann Concerns,
and other German enterprises.

16. The acts and conduct of the defendants set forth in this
count were committed unlawfully, willfully, and knowingly and
constitute violations of international conventions, of the general
principles of criminal law as derived from the criminal laws of
all civilized nations, of the internal penal laws of the countries in
which such crimes were committed, and of Article II of Control
Council Law No. 10.

* There was considerable variation during the trial in the terms used to describe the two
main kinds of coal found in Germany—bituminous coal and lignite or brown coal. Although
Germany has practically no true anthracite, frequently called ‘“hard coal” in the United States,
some translators used “hard coal’’ for bituminous coal and ‘‘soft coal” for lignite or brown
c¢oal. However, to avoid confusion, only the terms ‘‘soft coal” (Steinkohle) and "brown
coal” or “lignite” (Braunkohle) have been wused in this volume. Where the original
language was English {as in the indictment, argument of the prosecution, or the judgment)
the terms “soft coal” and ‘brown cosl” have been inserted in brackets.
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COUNT FOUR

- 17. Between 30 January 1933 and April 1945, the defendants
Flick and Steinbrinck committed war crimes and crimes against
humanity, as defined by Article II of Control Council Law No. 10,
in that they were accessories to, abetted, took a consenting part in,
were connected with plans and enterprises involving, and were
members of organizations or groups connected with: murders,
brutalities, cruelties, tortures, atrocities and other inhumane acts
committed by the Nazi Party and its organizations, including
principally the Schutzstaffeln der Nationalsozialistischen Deut-
schen Arbeiterpartei (commonly known as the SS). The criminal
activities of the SS included: the guarding and administration of
concentration camps and the brutal treatment of their inmates;
subjecting prisoners of war and concentration camp inmates to
a series of experiments, including freezing to death and killing by
poisoned bullets; shooting unarmed prisoners of war; extensive
participation in the Nazi slave-labor program; murder and ill-
treatment of the civilian population in occupied countries, includ-
ing massacres such as at Lidice; and persecution and extermina-
‘tion of enormous numbers of Jews and others deemed politically
undesirable by the SS. The criminal programs of the SS were so
widespread and conducted on such a gigantic scale that they were
widely known throughout Germany.

" 18. The defendants Flick and Steinbrinck were members of a
group variously known as “Friends of Himmler”, “Freundeskreis”
(Circle of Friends), and the “Keppler Circle”, which, throughout
the period of the Third Reich, worked closely with the SS, met
frequently and regularly with its leaders, and furnished aid,
advice, and support to the SS, financial and otherwise. This or-
ganization was composed of about thirty German business leaders,
‘and a number of SS leaders, including Heinrich Himmler, head
of the entire SS from 1929 to 1945; Karl Wolff, Himmler’s Adju-
tant, Obergruppenfuehrer and holder of other high positions in
!:he 8S; Oswald Pohl, Chief of the SS Main Economic and Admin-
istrative Department; Otto Ohlendorf, a leading official of the
S8 Main State Security Department [Reich Security Main Offlce] ;
.ar}d Wolfram Sievers, Manager of the Ahnenerbe Society and
Dlrf:ctor of its Institute for Military Scientific Research. The
business and industrial members of the Circle included leading
officials of the largest enterprises in Germany in the fields of iron,
_St'eel, and munitions productions, banking, chemicals, and ship-
PIng. These enterprises included I G. Farben, Vereinigte
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Stahlwerke, Hermann Goering Works, Brabag, Junkers, the
Wintershall Chemical Concern, North German Lloyd and Hamburg
American Shipping Lines, Deutsche Bank, Dresdner. Bank, Reichs-
Kredit-Gesellschaft, the Stein Bank, and Commerz Bank.

The circle was formed early in 1932 at Hitler’s suggestion by
his economic adviser, Wilhelm Keppler. It participated in effect-
ing Hitler’s rise to power and made plans for the reorganization
of German economy in accordance with Hitler’s plans. Thereafter
the circle met regularly, up to and including early 1945, with
Himmler, Keppler, and other high government officials, and was
a means of maintaining close cooperation between the largest
business and industrial enterprises on the one hand, and the
German Government, Nazi Party, and the SS on the other.

19. Each year from 1933 to 1945, the cirele contributed about
one million marks to Himmler to aid in financing the activities
of the SS. During this period, the defendants Flick and Stein-
brinck made and procured contributions by Flick and the Flick
Concern to the SS through the circle, aggregating at least one
hundred thousand marks annually for many years. Flick and
the Flick Concern, by the action and procurement of Flick and
Steinbrinck, also contributed substantial additional amounts to
the SS over the years 1933 to 1945. Steinbrinck also procured
substantial contributions by Vereinigte Stahlwerke A.G. and
affiliated enterprises to the SS through the circle in the years
1940 through 1944.

20. The acts and conduct of the defendants set forth in this
count were committed unlawfully, wilfully, and knowingly, and
constitute violations of international conventions of the laws and
customs of war, of the general principles of criminal law as de-
rived from the criminal laws of all civilized nations, of the internal
penal laws of the countries in which such crimes were committed,
and of Article IT of Control Council Law No. 10.
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COUNT FIVE

21, The defendant Steinbrinck is charged with membership,
subsequent to 1 September 1939, in the Schutzstaffeln der Nation-
alsozialistischen Deutschen Arbeiterpartei (commonly known as
the “SS”), declared to be criminal by the International Military
Tribunal, and paragraph 1 (d) of Article II of Control Council
Law No. 10.

Wherefore, this Indietment is filed with the Sectretary General
of the Military Tribunals and the charges herein made against
the above-named defendants are hereby presented to the Military
Tribunals.

[Signed] TELFORD TAYLOR

Brigadier General, USA
Chief of Counsel for War Crimes
Acting on Behalf of the United States
of America
Nuernberg 18 March 1947
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APPENDIX A

The term “Flick Concern”, as used in this indictment refers to the busi-
ness enterprises controlled, influenced, and in substance largely owned, by
Friedrich Flick. Many additions and changes took place during the years
1933 to 1945, both in the physical plants included in the concern and in the
legal structure in which they were contained. Corporate reorganizations
within the concern were almost constantly in progress. From 19540 to
1945 the general nature of the corporate structure was not fundamentally
changed, although certain changes took place in intercorporate stockholdings
and eompanies were added to operate plants in occupied territories.

The Flick Concern constituted the largest privately owned and controlled
enterprise in Germany for the production of iron, steel products, and arma-
ments. It was surpassed in productive capacity in the industry only by the
state-owned Hermann Goering Works and by Vereinigte Stahlwerke A.G.
(United Steel Works), in which the government held a substantial interest.
The concern owned and operated soft [brown] coal, hard [soft] coal, and
iron mines;* blast furnaces and smelting, coking, and chemical plants,
including plants for production of synthetic fuel, rolling mills, and fab-
ricating plants for manufacture of finished products, such as ammuni-
tion, armor plate, gun carriages, armored cars and trucks, and other
Panzer materials; airplanes and airplane parts; and railroad cars, parts,
and locomotives.

From at least 1987 until April 1945, the Flick Concern was largely owned,
directly or indirectly, by a parent holding company known as Friedrich Flick
Kommanditgesellschaft (FKG), a limited partnership of which Friedrich
Flick was the only personally liable partner. At first, Flick was the sole
owner of FKG. In form most of the ownership of FKG was subsequently
transferred to Flick’s sons, but it was in substance treated by Flick as his
own property, and, as the only general partner, he was in complete control
of FKG at all times from 1937 to 1945. The most important of the companies
of the Flick Concern are listed below. Unless otherwise indicated, Flick
interests owned a majority of the stock of each. Their designation as com-
panies in the form of A.G. or G.m.b.H. (both of which designations describe
limited liability companies) is not exclusive; several of the companies were
changed from one form to the other.

The Flick Concern comprised, among other interests, the following:

NAME AND LOCATION NATURE OF COMPANY
Anhaltische Kohlenwerke A.G. Brown eoal mines in central Ger-
(AKW) many.

ATG (Allgemeine Transportanlage) Aireraft.
Maschinenbau G.m.b.H., Leipzig

Brandenburger Eisenwerke A.G., Panzer materials. [Armored vehicles
Brandenburg, near Berlin e.g., tanks, armored cars].

Chemische Werke Essener Stein- Chemicals; owned by Essener Stein-
kohle, A.G., Essen kohle,

* Concerning the usage of “soft coal” and “hard coal” in the trial, see footnote to para-
graph 15 of the indictment, this section.
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Eisenwerk-Gesellschaft Maximilian-
shuette A.G. (G.m.b.H. after 1944)
(abbreviated “Maxhuette”)

Essener Steinkohlenbergwerke A.G.,
Essen

Fella Werk A.G. (after 1944, Gm.
b.H.), Feucht near Nuernberg

Friedrich Flick Kommanditgesell-
schaft (abbreviated FKG or
FFKG), Berlin

Harpener Bergbau A.G., Dortmund

Hochofenwerk Luebeck A.G., Lue-
beck-Herrenwyk

Linke-Hofmann Werke A.G., Bres-
lau

Maschinenfabrik Donauwoerth G.m.
b.H., Donauwoerth

Mitteldeutsche Stahlwerke A.G.,
(after 1948, Gm.b.H.), Riesa a. d.
Elbe, (abbreviated “Mittelstahl”)

Saechsische Gusstahlwerke Doehlen
A.G., Doehlen

Spandauer Stahlindustrie G.m.b.H.
Spandau

Waggon-und Maschinenfabrik A.G.,
. Bautzen
(frequently referred to under its
former name of Busch-Bautzen)

Iron mines and smelting plants.

Soft coal mines in Ruhr,

Agricultural machinery.

Limited partnership which was par-
ent holding company of the Con-
cern; it also directly owned and
operated extensive properties, in-
cluding Brandenburg and Hen-
nigsdorf steel plants.

Soft coal mines in Ruhr. These prop-
erties, together with Essener
Steinkohle, comprised second larg-
est coal group in the Ruhr.

Blast furnaces.

Tractor and truck vehicles and rail-
way cars.

Machine works.

Iron and steel plants; largest in
Germany outside the Ruhr.

Iron and steel products; owned 50
percent by State of Saxony but
largely operated by the Flick
Concern.

Steel products.

Electric locomotives; railway cars,
couplings.
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Il. ARRAIGNMENT"

Official transcript of the American Military Tribunal in the matter of the
United States of America against Friedrich Flick, et al.,, defendants,
sitting at Nuernberg, Germany, on 19 April 1947, 0930, Justice Sears
presiding.?

THE MARSHAL: The Honorable, the Judges of Military Tri-
bunal 1IV.

Military Tribunal IV is now in session.

God save the United States of America and this honorable
Tribunal.

There will be order in the courtroom.

PRESIDING JUDGE SEARS: Military Tribunal IV will come to
order.

The Tribunal will now proceed with the arraignment of the
defendants in Case 5 pending before this Tribunal.

Mr. Secretary General, will you call the roll of the defendants.

(The Secretary General then called the roll of the defendants: Friedrich
Flick, Otto Steinbrinck, Odilo Burkart, Konrad Kaletsch, Bernhard Weiss,
Hermann Terberger.)

THE SECRETARY GENERAL: May this Honorable Tribunal
please, the defendants are all present and in the dock.

PRESIDING JUDGE SEARS: Mr. Secretary General, will you call
the defendants one by one for arraignment.

THE SECRETARY GENERAL: Defendant Friedrich Flick.

PrESIDING JUDGE SEARS: Defendant Friedrich Flick, have you
counsel?

DEFENDANT FLICK: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had an opportunity to read the indictment?

A. Yes.

Q. Have you read the indictment?

A. Yes.

Q. Defendant Friedrich Flick, how do you plead to this in-
dictment, guilty or not guilty?

A, Not guilty.

1Tr, pp. 31-34, 19 April 1947.

*This captior, with the necessary changes in dates and time, appeared at the top of the
first page of the transcript for each day of the proceedings. It will be omitted from all
extracts of the transcript reproduced hereinafter.
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Q. You may be seated.

THE SECRETARY GENERAL: Defendant Otto Steinbrinck.

PRESIDING JUDGE SEARS: Defendant Otto Steinbrinck, have you
counsel?

DEFENDANT STEINBRINCK: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?
Yes.
Have you had the opportunity to read the indictment?
Yes.
Have you read the indictment?
. Yes, I have read it.
. Defendant Otto Steinbrinck, how do you plead to this in-
dictment, guilty or not guilty?

A. I plead not guilty.

Q. You may be seated.

THE SECRETARY GENERAL: Defendant Odilo Burkart.

PRESIDING JUDGE SEARS: Defendant Odilo Burkart, have you
counsel?

DEFENDANT BURKART: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had an opportunity to read the indictment?

A. I have read it.

Q. Defendant Odilo Burkart, how do you plead to this indict-
ment, guilty or not guilty?

A. Not guilty.

Q. Be seated.

THE SECRETARY GENERAL: Defendant Konrad Kaletsch.

PRESIDING JUDGE SEARS: Defendant Konrad Kaletsch, have you
counsel ?

DEFENDANT KALETSCH: Yes.

Q. Has the indictment in the German Ilanguage been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had opportunity to read the indictment?

A. Yes.

Q. And have you read the indictment?

A, Yes.

‘Q. Defendant Konrad Kaletsch, how do you plead to this in-
dictment, guilty or not guilty?

A. T am not guilty.

Q. Be seated.

THE SECRETARY GENERAL: Defendant Bernhard Weiss.

propop
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PRESIDING JUDGE SEARS: Defendant Bernhard Weiss, have you
counsel?

DEFENDANT WEISS: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?
. Yes.
Have you had an opportunity to read the indictment?
Yes.
And have you read the indictment?
Yes.
. Defendant Bernhard Weiss, how do you plead to this in-
dlctment guilty or not guilty?

A. Not guilty.

Q. Be seated.

THE SECRETARY GENERAL: Defendant Hermann Terberger.

PRESIDING JUDGE SEARS: Defendant Hermann Terberger, have
you counsel?

DEFENDANT TERBERGER: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had opportunity to read the indictment?

A. Yes.

Q. And have you read the indictment?

A. Yes.

Q. Defendant Hermann Terberger, how do you plead to this
indictment, guilty or not guilty?

A. Not guilty.

Q. Be seated.

PRESIDING JUDGE SEARS: The pleas of the defendants will be
entered by the Secretary General in the records of this Tribunal.

General Taylor, is the prosecution ready to proceed with this
case?

BRIGADIER GENERAL TELFORD TAYLOR: The prosecution is
ready.

[At this point General Taylor began the reading of the opening statement
of the prosecution, reproduced in section III, immediatly following.]

opOPOP
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lIl. OPENING STATEMENTS

A. Opening Statement for the Prosecution *

PRESIDING JUDGE SEARS: The Tribunal is ready to hear the
opening statement on behalf of the prosecution.

BRIGADIER GENERAL TELFORD TAYLOR: If it please the Tribunal.
The responsibility of opening the first trial of industrialists for
capital transgressions of the law of nations imposes on the prose-
cution, above all things, the obligation of clarity. The defendants
owned and exploited enormous natural and man-made resources
and became very wealthy, but these things are not declared as
crimes by the law under which this Tribunal renders judgment.
The law of nations does not say that it is eriminal to be rich, or
contemptible to be poor.

The law of nations arises out of the standards of common de-
cency and humanity that all civilized nations accept. All civil-
ized men, no matter what their rank or station, are subjeet to
that law and are bound to observe those standards. These obli-
gations are the very fabric of society; to deny [them] is to oblit-
erate the quality and dignity of humanity itself.

At the threshold of this case, and because of its unusual char-
acter, it is vital that those principles be clearly understood. The
defendants were powerful and wealthy men of industry, but
that is not their crime. We do not seek here to reform the
economic structure of the world or to raise the standard of living.
We seek, rather, to confirm and revitalize the ordinary standards
of human behavior embodied in the law of nations.

We charge that the defendants violated that law and shame-
lessly dishonored the image of mankind in the full sight of all
men. We charge that they set at naught the freedom of other
men, and denied their very right to exist, by joining in the en-
slavement of millions of unfortunate men and women all over
Europe, who were uprooted from their homes and families and
imprisoned in Germany to dig in mines and labor in factories
under appalling and unspeakable circumstances which spread
death, disease, and misery. We charge that they greedily plun-
dered the resources of neighboring countries overrun by the Wehr-
macht,

We accuse them, finally, of supporting, joining in, and profiting
by the foulest and most murderous policies and programs of the
Third Reich, in the course of which the Jewish people were driven
fer Germany and all but exterminated throughout Europe, and
millions belonging to other groups and nations were imprisoned,

‘tortured, and massacred.
—_—
* Transcript pages 84-149, 19 April 1947,
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The crimes charged against these defendants are, in short, the
same crimes that other more notorious agents and ministers of
the Third Reich committed. Throughout the Nuernberg proceed-
ings the United States has taken the position that, deep as is.
the responsibility of Germany as a whole for the crimes of the
Third Reich, we do not seek to incriminate the entire population.
But it is a gross misconception to picture the Third Reich as the
tyranny of Hitler and his close Party henchmen alone. A dictator-
ship is successful, not because everybody opposes it, but because
powerful groups support it. The Nazi dictatorship was no excep-
tion to this principle. In faet, it was not a dictatorship of the Nazis
alone, and while at least one of the men in the dock is an ardent
Nazi, this circumstance is coincident rather than significant. Hit-
ler was, to be sure, the focus of ultimate authority, but Hitler
derived his power from the support of other influential men and
groups who agreed with his basic ideas and objectives.

The defendants in this case are leading representatives of one
of the two principal concentrations of power in Germany. In the
final analysis, Germany’s capacity for conquest derived from its
heavy industry and attendant scientific techniques, and from its
millions of able-bodied men, obedient, amenable to discipline, and
overly susceptible to panoply and fanfare. Krupp, Flick, Thys-
sen, and a few others swayed the industrial group; Beck, Fritsch,
Rundstedt, and other martial exemplars ruled the military eclique.
On the shoulders of these groups Hitler rode to power, and from
power to conquest.

If anyone questions this analysis, let him look at the fate of
the various professions and occupations under Hitler. The press
and radio Hitler tore up by the roots and absorbed into Goebbels’
Ministry of Propaganda and Enlightenment. The learned profes-
sions were utterly dishonored; books were burned, scholarships
were muzzled, and German science and culture were stultified
and retarded by decades. For tactical reasons, Hitler’s attack on
religion was flanking rather than frontal, but every effort was
made to discredit and stifle the church. Politics became a Nazi
monopoly. The trade unions were stamped out. But, unless
Jewish, the business man and the officer lived comfortably and
flourished under Hitler. Some inconveniences arose, to be sure; in-
dustry was increasingly regimented, and venerable military tradi-
tions were shattered by the Hitler salute. But these were trifling
annoyances compared to the scourges that the Third Reich laid
on other men.

The Third Reich dictatorship was based on this unholy trinity
of nazism, militarism, and economic imperialism. To industry Hit-
ler held out the prospect of a “stable” government, freedom from
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labor troubles, and a swift increase in production to support re-
armament and the reestablishment of German economic hegemony
in Europe and across the seas. To the military, he promised the
reconstruction of the Wehrmacht and the resurgence of Ger-
man armed might.

“Private enterprise cannot be maintained in the age of democ-
racy,” said Hitler to the industrialists, and they agreed. “We
must not forget that all the benefits of culture must be intro-
duced, more or less, with an iron fist,” he went on. and they
agreed to that, too. “The question of restoration of the Wehr-
macht will not be decided at Geneva, but in Germany,” he said
in conclusion, and this was what the industrialists and the mili-
tary leaders had been thinking for a long time.t (D-203, Pros.
Ez.784.)

t The foregoing quotations are from a speech by Hitler to a representa-
tive group of German industrial leaders on 20 February 1933.

“For whether Germany possesses an army of 100,000 men, or
200,000, or 300,000 is, in the last resort, completely beside the
point, the essential thing is whether Germany possesses 8,000,000
reservists whom she can transfer into her army * * *.°+ (NI-8544,
Pros. Exz. 731). When Hitler spoke like this the industrialists and
the General Staff dreamed of the day the gray legions of the Ger-
man Army would again be led to foreign conquest.

t From Hitler's speech at the Industry Club in Duesseldorf on 27 Janu-
ary 1932.

AsMr. J ustice J. ackson put it in opening the international trial,
the Nazi Party came to power:

‘“** * hy an evil alliance between the most extreme Nazi revolu-
tionists, the most unrestrained of the German reactionaries, and
the most aggressive of the German militarists.””*

_ The defendants and some of their fellow lords of industry drank
deep of this witches’ brew. Soon they were consorting with Himm-
ler and his sinister coterie, and then they began to give him
money which he spent on certain of his less fastidious hobbies.
Later they took to lining their pockets at the expense of wealthy
Jews in Germany and the occupied territories. After the vie-
tories of the Wehrmacht in France and Russia, they were on
hand to seize and exploit the choicer industrial properties. They
enslaved and deported the peoples of the occupied countries to
keep the German war machine running, and treated them like
animals, Tolerance of such crimes will destroy man’s capacity
for self-respect; their repetition would destroy mankind itself.

—_—
* Trial of the Major War Criminals, volume II, psge 108, Nuremberg 1947.
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FRIEDRICH FLICK AND THE GROWTH OF THE FLICK
COMBINE (1915-32)

The principal defendant in this case, Friedrich Flick, is one
of the handful of men who controlled German heavy industry.
He is not a mere manager or executive; he amassed wealth and
was the owner of most of the vast industrial domain which he
controlled. He is in the direct line of succession to such older
German iron lords as Krupp, Thyssen, and Stinnes. The Stinnes
combine collapsed in 1925, and Thyssen fled from Germany at the
outbreak of war in 1939. But the Krupp fortunes continued to
flourish under Hitler, and Flick emerged as a comparable figure
in the world of iron and steel. The only larger steel combines
were the state-owned Reich Works Hermann Goering, which
was an enormous but newly-born industrial creature spawned by
the Nazi government, and the Vereinigte Stahlwerke (United
Steel Works), which was formed after the collapse of Stinnes
by merging the principal Stinnes properties with those of Thyssen
and a number of smaller enterprises, and which was owned and
controlled partly by the German Government itself, and partly
by a number of private institutions or families. Aside from
those two public or semi-public combines, “Flick” and “Krupp”
were the two greatest iron and steel empires of the Third Reich.

The crimes charged against Flick and the other defendants
were, for the most part, committed by them in the conduct of
their business, and this business was steel making. To understand
this case, it is necessary to know the general pattern and struc-
ture of German heavy industry, and something of how it was
governed and operated. We do not want to inflict a tedious ex-
position of all these matters on the Tribunal, and we have, accord-
ingly, embodied some of the necessary background in three short
expository briefs,* which are already in the hands of the Court,
and have been made available to defense counsel in both German
and English. The brief marked “A” contains a short explanation
of German corporate forms and expressions, together with a
glossary of German words and phrases which will occur most
frequently during the trial. The brief marked “B” is a descrip-
tion of the governmental and private agencies which exercised
general control or supervision over German heavy industry. We
have included in this brief some basic information about the
German coal, iron, and steel industries. The brief marked “C”

* Not reprodneed herein.
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contains an exposition of the history and structure of the Flick
combine itself—the Flick Konzern (or Concern), as the defend-
ants called it. Included in this brief is a copy of the chart
now displayed on the wall of the courtroom,* showing the various
companies of the Flick Konzern, and their inter-relation by stock
ownership. This chart, and the other chart in the brief marked
«0” will not themselves be offered in evidence, but they are
based on affidavits by several of the defendants and documents
from the Flick files, which will be offered in due course. The
chart is displayed at this time as a convenient guide for the Tri-
bunal and defense counsel, to enable them more easily to follow
the opening statement.

A. German Heavy Industry

For our present purposes a very brief sketch of the general
nature of German heavy industry will suffice. By “heavy indus-
try”, we mean the mining of coal, which is Germany’s greatest
single natural resource, and from which over 90 percent of
Germany’s “energy” or industrial power is derived, and the manu-
facture of iron and steel and heavy steel products.

Coal mining and steel making have been closely related processes -
in Germany since before the turn of the century. The ore deposits
of Lorraine and the Rhine lie close to the great coal fields of
the Ruhr and the waterways of the Rhine and its tributaries. This
regional concentration stimulated the growth of “vertical com-
bines” in heavy industry. Over half of the coal mined in Ger-
many is mined by the iron and steel companies. XKrupp, Thyssen,
and the other large steel combines, had extensive coal resources
of their own. After the loss of the Lorraine iron ore fields to
France most of the ore they used had to be imported, but the
same steel companies exploited Germany’s own ore deposits.

Thus, each of the great steel empires comprised the whole
Process, from the coal mine to the semi-finished stee! product.
They used their own coal in their own furnaces, and sold the sur-
plus coal on the open market. They used their own, or imported,
Iron ore in their blast furnaces. They owned the converters that
turned the pig iron into crude steel. They owned the mills that
.rolled the steel into the semi-finished products, such as steel
Dlates, rails, and tubes. After the First World War this tend-
ency toward vertical combination was intensified, and many of
the big trusts acquired factories which manufactured steel ma-

chinery, ships, railway equipment, and other heavy steel products.
‘\ -

* N .
o Tl_ns “’h‘“'t J8 reproduced later in the opening statements under "“C. Structure and
TEenization of the Flick Konzern”.
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Heavy industry was the core and nucleus of Germany’s might.
Coal was not only the all-important source of heat and power;
it was the basis for the synthetic production of gasoline and
rubber, of which the Germans had no natural resources, but
which they learned to make from coal. Steel was, of course, the
basic commodity for construction, transportation, and armament.
The small group of coal and steel kings had in their hands great
power to mould German economic structure, and to influence
German policies and the German way of life. We will see in this
and other cases how they utilized that power.

B. Establishment of the Flick Combine (1915-26)

Friedrich Flick first emerged as a minor power in this world
of iron and steel in 1915. He had been born in 1883 in the region,
east of the Rhine and south of the Ruhr, known as the Sieger-
land, where some of the best of Germany’s slender deposits of
high-grade iron ore are found. His family and relatives were con-
nected with the Siegerland ore mining industry, and Flick took
employment in the iron trade in 1907, upon completion of his
commercial training at the Commercial University of Cologne. In
April 1915 he was appointed commercial director and member
of the Vorstand* of a small stee! works in the Siegerland, known
as the Charlottenhuette A. G. Although this company owned no
coal pits, in other respects it was a good example, on a modest
scale, of German steel combines. It owned ore mines, blast fur-
naces, converters, and rolling mills, and it manufactured rail-
way equipment.

* No precise English equivalent. The Vorstand, in general, combines the
funetions in American corporations of the executive ecommittee of the
board of directors and the principal corporate officers. [When “Vorstand”
was translated in the Nuernberg trials, the translation ordinarily was “Man-
aging Board” or “Managing Board of Directors.” Herein the term “Man-
aging Board” has ordinarily been used when the term is translated.]

Flick’s position in the Charlottehhuette served as a spring-
board for his leap into the ranks of the mighty, which he achieved
by virtue of his unusual talent for financial aggrandizement by
means of mergers and stock purchases of other companies. He
was no sooner ensconced in Charlottenhuette, than, as he himself
put it (NI-38345, Pros. Ex. 26):*

“How ambitious I was then! My first thought was to merge
with Koeln-Muesen.”

* Speech by Friedrich Flick on the 25th anniversary of his appointment to
the Vorstand of Charlottenhuette, 1 April 1940.

From 1915 to 1919, by merger with or purchase of other small
steel companies and ore mines, Charlottenhuette was about
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doubled in size. But in 1919, Flick’s efforts at expansion in the
Siegerland encountered serious and, at that time, insuperable
obstacles. Flick’s efforts to obtain an independent coal supply for
his concern led him into a clash with Thyssen and other iron
lords, who were then far more powerful. Indeed, at the end of
1919, Thyssen seriously threatened Flick’s independent status,
and Charlottenhuette narrowly escaped becoming a branch of
the Thyssen Combine. Flick shook off this menace, but it be-
came plain to him that further expansion in the Ruhr-Siegerland
region would be slow and difficult, if not impossible, because his
older rivals, like Thyssen and Kloeckner, were too well established.

The result was a rapid shift in the focus of Flick’s interests
all the way across Germany to Upper Silesia. At this point it
may be useful to look at the map which has been included in our
brief marked “C,” which shows the location of the major coal
and iron deposits in Germany, and of the companies which ulti-
mately became part of the Flick Konzern.

It will be seen that, while there is a very heavy concentration
of coal in the Ruhr area, there are nometheless other deposits in
and near Germany which are of great importance. German coal
comprises two main types. What we call bituminous or “goft”
coal is known to the Germans as ‘“stone coal” (Steinkohle).! But
the Germans also make extensive use of a type of lignite, found in
large quantities only in Germany, which they call “brown coal”
(Braunkohle).?

* Germany contains practically no true anthracite eoal.

*In general, it requires approximately 9 tons of brown coal to provide the
heat obtained from 2 tons of ordinary bituminous coal. Exploitation of brown
f:oa.l in Germany is profitable because it lies close to the surface and can be
Inexpensively mined. For the most part, it is either burned in special furnaces
near the mines, or it is compressed into bricks (briquettes) which have good
heat value and can be economieally transported.

By far the largest deposits of bituminous coal lie in the Ruhr,
which also contain some brown. But most of Germany’s brown
coal is deposited in central Germany. Here it is found over a wide
area south of Berlin, from Brunswick to Frankfurt/Oder, and
south to the Czech border. Some bituminous coal also is found
in this region. But, outside of the Ruhr, the principal deposits
of bituminous coal lie in Upper Silesia and the Saar, both of which
regions were in an unsettled political condition after the First
World War, Most of the Upper Silesian fields became part of
.Poland as a result of the plebiscite, and the Saar remained under
International control until after the coming of Hitler.

Very large deposits of iron ore lie near the German border in
Luxembourg and in Lorraine, but these areas were lost to Ger-
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many after the First World War, and the iron ore resources in
the rest of Germany are not impressive. However, workable
deposits of iron ore are found in and near the Siegerland, and
there are smaller but useful iron mines in Bavaria, some 40 miles
east of Nuernberg near Sulzbach, and in Upper Silesia. There
are scattering deposits elsewhere, and there are very substantial
resources of low-grade iron ore in the Saar and in the region
around Brunswick. These low-grade deposits were not, however,
much utilized until after the coming of Hitler, when rearmament
and the desire for wartime self-sufficiency led to the creation of
the Hermann Goering Works in order to exploit these low-grade
ores.

Accordingly, while the Ruhr was the cornerstone of German
heavy industry, there were large and important mines and steel
plants and factories elsewhere, with notable concentrations near
and south of Berlin and in the Saar and Silesia. And it was to
Silesia that Flick turned first when he found himself blocked in
the Ruhr, by investing heavily in 1920 and 1921 in iron ore mines
and steel plants in and near Katowice in Upper Silesia.

After the plebiscite in Upper Silesia, most of Flick’s interests
there passed under Polish control, and he later disposed of them
by exchanging them for stock interests in companies in the Ruhr
and central Germany. In this manner, in 1923 Flick acquired a
substantial interest in a large steel merger, then known as “Linke-
Hofmann-Lauchhammer”, which owned large steel works in cen-
tral Germany (that being the Lauchhammer part) and plants in
Breslau which manufactured trucks and tractors and railroad cars
(Linke-Hofmann). In the spring of 1928, Flick transferred more
of his Upper Silesian holdings to Stinnes and to other Ruhr steel
kings, in exchange for stock interests in one of the big Ruhr
steel combines (Rhein-Elbe-Union), which was later to become
the nucleus of the great Vereinigte Stahlwerke.

By these maneuvers, Flick’s interests were radically expanded,
and he came increasingly into contact with the lords of German
heavy industry. The Siegerland had become too small for him,
and in 1928, he transferred his residence and the focus of his
activities to Berlin.

But in 1928 the stabilization of the German mark brought about
a serious crisis for all of German heavy industry, and from then
until the end of 1925 Flick was fully occupied with the preserva-
tion of his existing interests. The next major development in the
scope and structure of the Flick Concern came with the formation
of the Vereinigte Stahlwerke (United Steel Works) in 1926.
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C. Flick and the United Steel Works* (1926-82)

From 1926 to 1932, Flick’s history is closely interwoven with
that of the giant steel merger, the Vereinigte Stahlwerke (United
Steel Works, commonly known as the Stahlverein), which was
formed in 1926. The principal components of the new trust were
a group comprising the remnants of the Stinnes combine (Rhein-
Elbe-Union), the Thyssen interests, and a third combine known
as the Phoenix group. Efforts were made to induce Krupp,
Mannesmann, Kloeckner, and the few other independent steel
kings to join the trust, but Krupp and these others stood-aloof.
Even so, the new company was sufficiently impressive, with vast
coal resources, over one-third of Germany’s total crude steel
capacity, and a stock capitalization of 800,000,000 Reichsmarks.

Flick automatically acquired an indirect interest in the Stahl-
verein through his previously acquired (1923) interest in the
Rhein-Elbe-Union. Furthermore, the financial condition of his
companies in central Germany (Linke-Hofmann-Lauchhammer)
was still precarious. At all events, Flick decided to join in the
Stahlverein, and was able to enter on very favorable terms, al-
though his contribution to the merger was small compared to that
of Thyssen and others. Flick turned in to the merger his central
German holdings,t and Charlottenhuette transferred its Sieger-
land mines and plants to the trust and became a pure holding
company, with a 5 percent stock interest in the Stahlverein.

t Simultaneously, the Linke-Hofmann-Lauchhammer merger was broken
up. All Flick’s central German steel plants (Lauchhammer and others) were
combined into the Mitteldeutsche Stahlwerke. The Linke-Hofmann tractor,
truck, and railway car factories at Breslau were split off, and were operated
independently.

Flick immediately embarked on the ambitious project of eap-
turing control of the Stahlverein itself, and he very nearly sue-
ceeded. The three largest blocks of Stahlverein stock were, of
course, held by the three major groups which had joined in the
creation of the trust—Thyssen, the Rhein-Elbe-Union (which was
consolidated in 1926 under the name Gelsenkirchener Bergwerke
A. G.) which had a 32 percent stock interest in the Stahlverein,
and Phoenix, with a 26 percent interest. Gelsenkirchener and
Phoenix together, therefore, held stock control of the Stahlverein.

Flick already had a stock interest in Gelsenkirchener, and he
was able to extend this at once by causing Charlottenhuette to
exchange its Stahlverein shares for Gelsenkirchener shares.
Charlottenhuette also borrowed extensively and bought Gelsen-

kirchener shares with the borrowed funds. Flick thus acquired
_—

* Vereinigte Stahlwerks A. @G., Duesseldorf. Thia Airm name ordinarily has not been trans-
lated herein,
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a dominant voice in Gelsenkirchener, and then caused Gelsen-
kirchener itself to acquire stock control of Phoenix. Gelsenkirch-
ener then controlled the Stahlverein, and by 1930 Flick had work-
ing control of Gelsenkirchener. '

Had the great business depression of 1930 not interrupted this
speculative sprint to power, Flick might have consolidated his
position and replaced Thyssen as the dominant power in the
Stahlverein. But he was over-extended by reason of his borrow-
ings, and by the spring of 1932, the Stahlverein was rickety,
Gelsenkirchener stock was selling on the market at 22 percent of
its par value, and Flick’s position was precarious. He decided to
retrench and sell his Gelsenkirchener holdings. In the spring of
1932, the Reich government itself bought them; the Bruening
government paid 90 percent of the par value for the Gelsen-
kirchener shares, which provided Flick with adequate funds to
meet his obligations and reestablish himself as an independent
steel magnate.

Indeed, even during his period of close association with the
Stahlverein, Flick had aequired important outside interests. In
1929 he joined with Thyssen and Wolff in purchasing from
Hermann Roechling a controlling interest in the Eisenwerk
Gesellschaft Maximilianshuette (commonly known as the Max-
huette). This large company owned excellent iron ore mines and
several steel plants near Sulzbach in Bavaria, and near Plauen in
Saxony. Later Flick bought the Thyssen and Wolff shares, and
he eventually acquired all the stock of Maxhuette, which, after
Flick stepped out of the Stahlverein, was one of his two major
steel companies. '

The other was the Mitteldeutsche Stahlwerke, which owned
steel converters and mills near Berlin and along the Elbe River
near Dresden (these latter being the old Lauchhammer prop-
erties). In December, 1930, Flick reacquired a majority of the
Mitteldeutsche shares from the Stahlverein, and he later secured
the entire stock interest in Mitteldeutsche.

When Flick left the Stahlverein, he did not buy back his orig-
inal ore mines and plants in the Siegerland. The center of gravity
of the Flick Konzern thus shifted finally and definitively to central
Germany. In 1932, as Hitler loomed, Flick was the undisputed
steel king of central Germany. His Maxhuette and Mitteldeutsche
plants produced nearly as much crude steel as Krupp. Both Flick
and Krupp were overshadowed by the Stahlverein, which was
controlled by the Reich government itself and a private group led
by Thyssen, Voegler, and others. But no other independent
concern rivaled Flick or Krupp.
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But in one respect, Flick wag still far behind Krupp. Flick’s
efforts to obtain his own coal resources had, so far, failed. Max-
huette used bituminous coal from the Ruhr—coal which Flick
did not mine. Mittelstahl used brown coal from central Germany.
Flick himself mined little or no brown coal. Mittelstahl also
lacked blast furnaces, and had to buy the pig iron which it used
in making steel. Flick felt a need for further expansion and
additional independence.

Flick’s personal financial position had been reestablished by the
sale of the Gelsenkirchener shares to the Reich. But this venture
was not without its risks. There had been angry outbursts in the
Reichstag and in the press over the price which the Reich had
paid for the shares. In short, as the Nazi push toward the seizure
of power and dictatorship neared its climax, Flick was a man
who needed political support.

THE FLICK KONZERN UNDER THE THIRD REICH (1932-45)

The world-wide business depression precipitated an ever-deep-
ening crisis in German heavy industry from 1930 through 1932,*
which coincided with the rise to national prominence of Hitler
and the Nazi Party. Much has been written about the early rela-
tions between Hitler and the German industrialists ; much remains
to be learned. But it is clear from what has been written and
from documents which will be offered, that Hitler’s two principal
sponsors and financial supporters in heavy industry were Fritz
Thyssen, the dominant figure in the Stahlverein; and Emil Kirdorf,
who had been head of the largest German coal syndicate and of
the Gelsenkirchener Bergwerke.

*Germany’s production of crude steel sank from 16,246,000 metric tons
in 1929 to 5,770,000 in 1932.

Another early supporter of Hitler was the leading private
banker of the Ruhr, Baron Kurt von Schroeder of Cologne.

A. The Flick Konzern and the Birth of the Third Reich

Many of the earliest contacts between the Flick Konzern and
the Nazi leaders were handled by the second man in the dock.
The defendant Steinbrinck, 5 years younger than Flick, was a
regular officer in the German Navy from 1907 to 1919, and com-
manded a submarine during the First World War. After the war
¥1e was employed by the Association of Iron and Steel Industrial-
IS,FS. He met Flick, and in 1923 Flick gave him a position with
Linke-Hofmann-Lauchhammer. In 1925 he entered Flick’s private
8ecretariat, and by 1930 he was Flick’s principal associate in the
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management of the Flick Konzern. He joined the Nazi Party on
1 May, 1933, and 4 weeks later he became a Standartenfuehrer
(the equivalent of a colonel) in the SS.

By reason of their extensive interests in the Ruhr and the
Stahlverein, both Flick and Steinbrinck were well acquainted
with Thyssen and Schroeder. In addition, Steinbrinck became
acquainted, in 1930 or shortly thereafter, with leading Nazis such
as Walther Funk, Robert Ley, and Wilhelm Keppler,* who at that
time was Hitler’s closest advisor on economic. matters.

Toward the end of 1931, Thyssen, Kirdorf, and others arranged
a series of meetings between Hitler and the leading Ruhr indus-
trialists, in order to give Hitler an opportunity to expound his
views and win converts. Hitler, for his part, was just as anxious
to gain for the Nazi Party the political and financial support of
heavy industry. For political historians, there can be nothing of
more compelling interest than those early meetings between the
stiff, arrogant iron lords and the demoniac Fuehrer-to-be, and
we will have occasion to look at them more closely later on. Far
apart as they were in social background and cultural heritage,
Hitler and the Ruhr leaders found solid common ground in mutual
contempt for democracy and admiration of ruthless, authoritarian,
power politics. At a meeting on 27 January 1932 in Duesseldorf,
attended by Thyssen and Voegler of the Stahlverein and a large
group of other Ruhr industrialists, Hitler delivered one of his
shrewdest and most persuasive speeches, which, according to
Thyssen: f

“* ¥ * made a deep impression on the assembled industrialists,
and in consequence of this a number of large contributions flowed
from the resources of heavy industry * * *.’

1 Fritz Thyssen, I Paid Hitler, (Farrar and Rinehart, Inc.,, New York,
Toronto, 1941), page 101.

Whether or not Flick attended any of those early meetings, it
is certain that he knew, both from Steinbrinck and from his own
close association with Thyssen, Voegler, and others, the general
nature of Hitler’s bid. for industrialist support. In February 1932
Flick had a long private meeting with Hitler. A few months later,
in the spring of 1932, confronted with the storm of public ecriti-
cism awakened by the sale of Gelsenkirchener shares to the Reich,
Flick obtained Hitler’s blessing on the transaction. This brought
Flick and Steinbrinck into direct contact with Hermann Goering.
The defendant Burkart described this episode in a letter written
in 1940 from which I quote (NI-5432, Pros. Ex. 28):

* Defendant in ‘‘the Ministriea case,” United States vs. Erna(t von Weizsaecker, et al.,
volume XII-XIV, this series.
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“With respect to the sale of the Stahlverein majority shares,
Herr Flick has asked me to inform you officially as follows:

“The sale of the majority of shares in the Stahlverein has
been personally examined and sanctioned at the time—in the
year 1932—by the present Reich Marshal (Goering) in confer-
ences at the Bellevuestrasse which lasted several days. The
Reich Marshal has further personally reported the transaction
relating to the majority shares of the Stahlverein to the Fuehrer
with the result that the Fuehrer has also recognized this trans-
action as necessary and has explicitly approved it.”

Later in 1932, a basis was laid for permanent and systematic
collaboration between Flick and the Nazi leaders. Hitler had
asked his personal economic adviser, Keppler, to collect a small
group of economic leaders “who will be at our disposal when we
come into power.” Keppler and Schacht approached Flick, Voegler,
and others. The result was the formation of what was then
called the “Keppler Circle”, which began to hold meetings to
discuss the program of the Nazi Party in the economic field.
Steinbrinck was a member of the group from the outset, together
with Baron von Schroeder, Keppler, Schacht (until 1934), and an
assortment of other leading industrialists and financiers. Fore-
shadowing later and more sinister events, Flick came into contact
with Himmler at about this time, and contributions to the funds
of the SS were made by Flick and others. The SS was a very small
organization before the seizure of power and for several years
thereafter, and these donations constituted a very important
source of support.

Toward the end of 1932 Hitler started to lose ground. In the
November election the Nazis dropped 34 seats in the Reichstag
as a result of a decline of 2,000,000 in the Nazi vote. The Party
was in a critical condition and badly in need of money; in Decem-
ber Josef Goebbels noted in his diary that (NI-6522, Pros. Ex.
698): “Financial troubles make all organized work impossible”
and “the danger now exists of the whole Party going to pieces
and all of our work having been in vain.” But, as a result of the
intervention of Baron von Schroeder, Hitler and von Papen made
a temporary alliance, and von Papen succeeded in persuading
Hindenburg on 30 January 1933 to replace the Schleicher govern-
ment by a coalition cabinet with Hitler as Chancellor and von
Papen as Vice Chancellor.

Hitler’s new seat of power was shaky enough. He was immedi-
‘ately confronted with an impending Reichstag election which
could make or break him, and the Nazi Party lacked funds for
this crucial test. On 20 February 1933, Goering assembled a
large and representative group of industrialists and bankers at
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his Berlin home. Flick was present, as were Gustav Krupp von
Bohlen und Halbach and other Ruhr magnates. Among other
things, Hitler told them (D-202, Pros. Ex. 784}):

“Private enterprise cannot be maintained in the age of
democracy; it is conceivable only if the people have a sound
idea of authority and personality. Everything positive, good,
and valuable, which has been achieved in the world in the field
of economics and culture, is solely attributable to personality.
When, however, the defense of this existing order, its political
administration, is left to the majority it will irretrievably go
under * * *,

“TI recognized * * * that one had to search for new ideas
conducive to reconstruction. I found them in nationalism, in
the value of personality, in the denial of reconciliation between
nationsg, in the strength and power of individual personality.

* * * * * * *.

“Now we stand before the last election. Regardless of the
outcome, there will be no retreat, even if the coming election
does not bring about a decision. One way or another, if the
election does not decide, the decision must be brought about
even by other means, * * *,

“For economy, I have the one wish that it go parallel with
the internal structure to meet a calm future. The question of
restoration of the Wehrmacht will not be decided at Geneva,
but in Germany, when we have gained internal strength through
internal peace * * *,

“There are only two possibilities, either to crowd back the
opponent on constitutional grounds, and for this purpose once
more this election, or a struggle will be conducted with other
weapons, which may demand greater sacrifices.”

When Hitler had finished, Goering made a short statement, in
the course of which, according to Krupp, he “led over very cleverly
to the necessity that other circles not taking part in this politieal
battle should at least make the financial sacrifices so necessary at
this time.” Goering blandly reassured the assembly that (D-208,
Pros. Ex. 784):

“The sacrifices asked for surely would be so much easier for
industry to bear if it realized that the election of March 5th will
surely be the last one for the next 10 years, probably even for
the next hundred years.”

The leaders of German industry were, in these words, promised
that, if Hitler prevailed in the election, democracy would give way

to dictatorship. They responded generously to this moving appeal
by furnishing at least three million Reichsmarks, of which 240,000
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Reichsmarks were contributed by Flick’s Mitteldeutsche Stahl-
werke. Seven days later the constitutional guaranties of freedom
were suspended, and in the March elections Hitler won 44 percent
of the total vote which, together with the Hugenberg vote, gave
Hitler a majority in the Reichstag. Never has a political contri-
bution had such far-reaching and devastating consequences.

After the Third Reich dictatorship was solidly established,
Flick appears to have had little direct contact with Hitler himself.
But his relations with Hermann Goering and Heinrich Himmler
endured. Goering he dealt with chiefly to achieve the expansion
of the Flick Konzern, and in eonnection with the reorganization
of German industrial eontrols for rearmament and, later, for war.
His close connections with Himmler developed out of the Keppler
Circle.

Keppler’s influence with Hitler declined as time went on, and
after 1934, Himmler replaced him as the central figure in the
circle. Indeed, the group was soon known as “the Circle of
Himmler Friends.” At about the time of this transition Flick
himself began to participate in the meetings. The group started
to make financial contributions to Himmler’s private funds, aggre-
gating about a million Reichsmarks per year. Flick’s regular
contribution was 100,000 Reichsmarks per year. We will return
for a closer look at the Himmler Circle and its activities in our
discussion of count four of the indictment.

B. Further Expansion of the Flick Konzern

Having cemented his credit and standing with the Hitler dicta-
torship, Flick turned again to the aggrandizement of his own
enterprises. His immediate objectives were a better supply of
bituminous coal to feed Maxhuette, and of brown coal and pig iron
for Mittelstahl.

The bituminous coal was taken care of first. In 1933 and 1934,
Flick succeeded in acquiring a 40 percent stock interest in the
Harpen Bergbau A.G., the third largest group of coal mines in
the Ruhr, with a stock capital of 90,000,000 Reichsmarks. In
1935, Flick persuaded the directors of Harpen to convert 30,000,-
000 shares into nonvoting debentures, which reduced the voting
stock capitalization to 60,000,000 Reichsmarks. Flick thereupon
sold the nonvoting debentures which he received in this conver-
sion, and bought voting stock in Harpen with the proceeds, thus
acquiring majority control. In 1936, Flick acquired control
(through Harpen) of another large bituminous coal concern in
the Ruhr, the Essener Steinkohlenbergwerke. After these pur-
chases, the Flick Konzern resources of bituminous coal aggregated
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some fifteen million tons per year—far more than the needs of
Maxhuette—as compared with less than a million tons in 19382,

The Flick acquisitions of brown coal and blast furnaces to supply
pig iron to Mittelstahl will be described in detail under count
three of the indictment. Coal fields and blast furnaces alike were
acquired by Flick from Jews, and were obtained by taking full
advantage of the so-called ‘“Aryanization” policies and laws of
the Third Reich.

The blast furnaces of the Hochofenwerk-Luebeck were located
on the Baltic Sea at Luebeck and Stettin. Iron ore from Sweden
was brought by low cost sea transport to these ports, and the pig
iron produced by the blast furnaces was shipped on to the plants
of Mittelstahl near Berlin and Dresden. Hochofenwerk-Luebeck
was “Aryanized” by Flick in 1938.

The acquisition of the blast furnaces opened wide Flick’s eyes
to the interesting and profitable possibilities of “Aryanization.”
Very extensive brown coal properties—estimated by Flick at 20
percent of the total tonnage of all kinds of coal mined in Germany
—were owned by a large family of Jewish citizens of Czechoslo-
vakia, known as the Petscheks. Part of these fields were con-
trolled by a group headed by Julius Petschek; the larger portion
was controlled by the Ignaz Petschek group.

In January 1938 Flick procured from Hermann Goering exclu-
sive authority to negotiate with the Julius Petschek interests
(NI-900, Pros. Ez. 411), and he commenced negotiations with
certain American and English representatives of the group which
resulted in a sale in May 1938, on terms very favorable to Flick.
The Ignaz group proved much more intransigent, but their bar-
gaining position, if any, was quite hopeless after Germany occu-
pied the Sudetenland, where the Ignaz group maintained its
principal offices. The acquisition was finally completed in Decem-
ber 1939, after an interesting but intricate interchange of prop-
erties with the Hermann Goering Works, which will be developed
later.

Flick’s last large acquisitions within Germany were made in
1939. In addition to the Ignaz Petschek brown coal fields, in that
year the Concern purchased a 50 percent interest (the other half
being owned by the State of Saxony) in the Saechsisiche Gusstahl-
werke Doehlen, a high-quality steel concern situated at Freital,
near Dresden in Saxony. This addition increased Flick’s annual
crude steel output to about 2,150,600 tons per year, equal to or
slightly greater than the output of Krupp.

In a speech at a testimonial dinner in April 1940, Flick told his
assembled associates and colleagues (NI-2838}5, Pros. Ex. 26) :t

“Now it has gone far enough, and we shall call a halt. The
era of expansion is finished.”
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+ Speech by Friedrich Flick on the 25th anniversary of his appointment to
the Vorstand of Charlottenhuette, 1 April 1940.
But with the triumphant march of the Wehrmacht and the

extension of German hegemony over most of the continent of
Europe, these conservative sentiments were soon forgotten. With-
in a few weeks after Flick so expressed himself, the collapse of
France was so imminent, that the rich iron resources of Lorraine
were as much of a magnet to Flick as to his fellow steel kings.
Three days after the German Army entered Paris, Flick was
already discussing the general schedule of allocations that were
being made by the Reich, in accordance with prearranged agree-
ments with the great German industrialists, in respect to the
coal, iron, and steel properties to be seized in France. Shortly
thereafter, valuable properties of the Société Lorraine des
Aciéries de Rombas were allocated to Flick, and were subsequently
administered by a newly-established company, jointly owned by
Maxhuette and Harpener Bergbau. A year or more later, as the
tide of war swept over Russia, Flick began to busy himself with
acquiring so-called “trusteeships” of various industrial and mining
enterprises in the areas occupied by the Wehrmacht. A plant in
Riga which manufactured railway cars and equipment was allo-
cated to him after strenuous negotiations on the part of his
nephew, the defendant Weiss. In the industrial bend of the
Dnepr River, Flick joined with the Hermann Goering Steel Works
in the “trusteeship” of large mining and smelting properties.
These industrial spoliations in France and the Soviet Union will
be more fully discussed under count two of the indictment.

C. Structure and Organization of the Flick Konzern (1945)

Having traced its history, we may now examine the Flick
Konzern in the form in which it existed at the end of the war, as
shown in the chart displayed on the wall of the courtroom.*
Flick’s control of the Konzern was vested in a holding company
called the Friedrich Flick Kommanditgesellschaft, shown at the
top of the chart. In addition to being a holding company for the
stocks of most of the companies comprising the Konzern, the
Friedrich Flick Kommanditgesellschaft itself owned and operated
large steel plants at Brandenburg and Henningsdorf near Berlin,
Which were formerly part of the Mitteldeutsche Stahlwerke.

The steel and bituminous coal companies are shown on the left
half of the chart. Directly, or through intermediate holding com-

* The chart reproduced on page 49 was drawn up from a handwritten chart, Document
NI—3676, which was later received in evidence as Prosecution Exhibit 34. The handwritten
chart was certified as “a true picturo of the 1945 position” by the defendant Weiss and by
‘Theodor Kurre, accountant of tha Flick Concern.
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panies, the Flick Kommanditgesellschaft owned 100 percent of
the stock of the Maxhuette iron and steel complex, and 70 percent
of the Harpen bituminous coal mines. Through a subsidiary com-
pany, Maxhuette and Harpen controlled the Rombach mines and
plants seized in Lorraine. Harpen also controlled the other
large group of bituminous coal mines, the Essen company. Essen
and an intermediate holding company controlled the “Aryanized”
Hochofenwerk blast furnaces at Luebeck and Stettin.

The Flick Konzern itself owned the entire stock interest in
Mitteldeutsche Stahlwerke, the other major steel complex. Mittel-
deutsche held the 50 percent interest in the high-quality steel plant
in Saxony. The Flick Konzern also directly controlled the An-
haltische Kohlenwerke, comprising the Petschek brown coal mines
of central Germany used by Mittelstahl.

At the right of the chart are the companies which made fin-
ished steel products. All but one of these were controlled by an
intermediate holding company called “Faguma”. The Allgemeine
Transportanlage Maschinenbau (ATG) at Leipzig was acquired
about 1933 and originally made conveyors and other machinery
used in coal mining ; by 1935 it had been converted into an airplane
factory. The Linke-Hofmann Works, manufacturing tractors,
trucks, and railway cars, had been delivered over to the Stahl-
verein by Flick in 1926, but a controlling stock interest was re-
purchased by Flick in 1934. In that same year Flick acquired,
from the Stahlverein and various banking syndicates, control of
the Waggon- und Maschinenfabrik Buseh (commonly known as
Busch-Bautzen), located at Bautzen near Dresden, which also
manufactured electric locomotives, railway cars, and railway
equipment. Another small factory, the Leipziger Werkzeug- und
Geraetefabrik, was established by Flick about 1936. It was a
small tool and machine concern which was operated as an adjunct
to ATG. The Fella Works, shown in the little box by itself at the
top of the chart, manufactured agricultural machinery. It is
located at Feucht, a few miles from Nuernberg, and appears to
have been controlled by Flick personally.

The organization of the Friedrich Flick Kommanditgesell-
schaft and the division of labor between Flick and his principal
associates is shown in the second chart in the brief, marked “C”,
now displayed on the wall of the courtroom. [See page VI.] The
lower part of this chart shows the organization prior to 1940,
and the upper portion the organization from 1940 to 1945.

During the last decade of Steinbrinck’s connection with the
Flick Konzern, as is shown in the lower half of the chart, he was
Flick’s principal associate in its general management. He was a
general plenipotentiary in the top holding company, the Flick
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Kommanditgesellschaft. He was on the Vorstand of both the
principal steel concerns [Stahlblocks], Maxhuette and Mittel-
stahl, but he also concerned himself with the coal companies and
the factories for finished steel products. He was assisted by the
defendant Kaletsch, who dealt with financial matters, and the
defendant Burkart, a specialist in the iron and steel enterprises.

Toward the end of 1938, Steinbrinck became dissatisfied with
the situation at the Flick Konzern, and at the end of 1939 he
completely separated himself from Flick. Fritz Thyssen had fled
from Germany upon the outbreak of war with Poland, and
Steinbrinck was appointed trustee for the confiscated Thyssen
properties. In this capacity, he became deputy chairman of the
Aufsichsrat of Vereinigte Stahlwerke, and from then until the
end of the war his primary private interest was in the Stahl-
verein.

One of the principal reasong for Steinbrinck’s separation from
Flick may have been Flick’s increasing preoccupation with
founding a family dynasty. The defendant Kaletsch, who was
Flick’s cousin, was becoming increasingly important in the
Konzern, and Flick’s oldest son (Otto Ernst) had come of age
and was starting to take an active part in the business. Early
in 1939, Flick sought to bring into the Konzern his nephew, the
defendant Bernhard Weiss, and when Steinbrinck actually left
the Konzern, in December 1939, Weiss and Burkart took over the
bulk of Steinbrinck’s activities.

The resulting organization is shown in the top portion of the
chart. Kaletsch, Burkart, and Weiss were all three given the
status of general plenipotentiary of the Kommanditgesellschaft,
with approximately equal status. Burkart, born in 1899, started
his business career in the iron industry of Upper Silesia in 1922,
and established a connection with Flick in 1925, when Flick took
an interest in the Upper Silesian iron and steel merger. In 1936
Flick gave him an important position with Mitteldeutsche Stahl-
werke, and he was taken in as plenipotentiary general in the
Kommanditgesellschaft in the spring of 1940. Kaletseh, who is
the same age as Burkart, came into Flick’s inner circle in 1925,
and was made a general plenipotentiary of the Kommanditgesell-
schaft upon its foundation in 1937.

The defendant Weiss was born in 1904 in the Siegerland. His
father owned a substantial company (Siegener Maschinenbau,
commonly known as Siemag) which manufactured machine tools
and other metal products. Weiss succeeded to the leadership of
the company and, after 1941, was the sole owner. Flick, Weiss’
uncle, was vice chairman of the Aufsichsrat. At the end of 1939,
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Weiss joined the Flick Konzern and became a plenipotentiary
general of the Kommanditgesellschaft.

The defendant Kaletsch occupied himself with the financial
problems of the Flick enterprises and, in this field his authority .
cut across all companies in the Konzern. Burkart specialized in
the supervision of the brown coal and iron and steel companies.
Weiss concerned himself principally with the Ruhr bituminous
coal companies and the finishing plants, such as Linke-Hofmann:
and ATG.

The defendant Terberger was not an officer of the Kommandit-
gesellschaft. He became, however, the leading member of the
Vorstand at Maxhuette, the principal Flick enterprise in the
American Zone of Occupation. He had become connected with
Flick in 1925 as an employee of the Linke-Hofmann-Lauchhammer
merger, was thereafter employed at Mitteldeutsche, and was
appointed to the Vorstand of Maxhuette in 1937. Terberger
joined the Nazi Party on the first of May 1933.

We said at the outset that the defendants committed the crimes
with which they are charged in the course of business. The basic
causes of all these crimes were the warlike and tyrannical purposes
to which the Third Reich was dedicated from its inception, the
aggressive acts committed by Germany in Austria and Czecho-
slovakia in 1938, and the invasions and aggressive wars launched
by Germany beginning in 1939.

This causation is particularly clear in connection with the first
count of the indictment, under which all six of the defendants are
charged. The business of the defendants was steel making, and
for this they needed principally coal, iron ore, and labor. The
outbreak of war and the cutting off of peacetfime imports to Ger-
many did not affect their coal supply, since Germany’s own
resources were more than ample. The situation with respect to
iron ore was more precarious, but imports from Sweden were not
seriously disrupted, and with the absorption of Austria and
Czechoslovakia, the conquest of France, and the overrunning of
vast areas in the east, extensive foreign resources of iron ore
became available to the German economy.

But, even before the war, labor shortages were envisaged, and
with the induction of millions of workers into the Wehrmacht,
manpower became a critical problem. The Third Reich attempted
to solve the manpower problem by the use and misuse of slave
labor on a scale unprecedented in human history. And this is the
first of the crimes with which the defendants are charged in the
indictment.

Mr. Ervin will continue reading, Your Honors.
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COUNT ONE—SLAVE LABOR

Mg. ERVIN: All of the defendants are charged in count one of
the indictment with the commission of war crimes and crimes
against humanity in connection with the planning and execution
of the Nazi slave-labor program. This program, designed to enable
the Nazi war machine to continue its aggressions, involved the
criminal exploitation of every possible source of manpower. Mil-
lions of noneombatants from the countries overrun by the Wehr-
macht were uprooted from their homes, packed like cattle into
transports headed for Germany, and there compelled to work under
appalling conditions in mines, foundries, steel mills, and armament
plants under the direction of men like these defendants. Prisoners
of war provided another source of supply. With the usual Nazi
disregard of international obligations, they were put to work in
the manufacture of armaments in direct violation of the laws of
war. And as the manpower situation became even more critical,
there was made available to the leaders of German industry that
most unfortunate group of all the victims of Nazi tyranny, the
concentration camp inmates. After all, these people could be
worked to death rather than immediately cremated or exploded
in a pressure chamber, and some benefit could be obtained from
the few months of usable energy left in their wretched and
miserable bodies.

That the slave-labor program was criminal, is beyond doubt.
The International Military Tribunal has so found. The relevant
provisions of Control Council Law No. 10 are clear—*“deportation
to slave labour” is enumerated as a war crime in Article II, para-
graph 1 (b); “enslavement” and “deportation” are made crimes
against humanity in Article IT, paragraph 1(¢). Article 52 of the
Hague Convention [annex] as to the use of labor in occupied
-territories, and the provisions of the Geneva Convention as to the
employment of prisoners of war, had, long before the enactment
of Law No. 10, established principles of international law which
condemned such practices. Indeed, an attempt by Germany in
World War I to deport labor forcibly from Belgium met such an
outery of world opinion that the plan was attacked even in the
Reichstag, and subsequently abandoned.*

* James W. Garner, International Law and the World War, (1920), volume
II, page 183.

_But the evil in this program lay not so much in the fact that it
violated the letter and spirit of international law, as in the utterly
barbarous way in which it was carried out. The revolting details
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were presented in full to the International Military Tribunal, and
need only be touched on here. Fritz Sauckel, Hitler’s labor pleni-
potentiary, estimated that 5,000,000 foreign workers were trans-
ported to the Reich, and that only 200,000 came voluntarily. The
rest of them were corralled in man hunts in which houses were
burned down, churches and theaters searched, children were shot,
and families torn apart by the SS and other “recruiters”. From
then on the victims were subjected to all the tortures, indignities,
and sufferings that the human mind can encompass. The basic
philosophy of their treatment is illustrated by Sauckel’s instruec-
tions of 20 April 1942, that “All the men must be fed, sheltered,
and treated in such a way as to exploit them to the highest possible
extent, at the lowest conceivable degree of expenditure,” and by
Himmler’s notorious declaration in a speech made at Poznan on 4
October, 1943 (1919-PS, Pros. Ex. 746):

“Whether ten thousand Russian females fall down from ex-
haustion while digging an anti-tank diteh interests me only
insofar as the anti-tank ditch for Germany is finished.”

* * % % % £ *

“We must realize that we have 6-7 million foreigners in
Germany * * * They are none of them dangerous so long as we
take severe measures at the merest trifles.”

Wherein lies the responsibility of these defendants for the
murders, tortures, brutalities, and cruelties committed in the
execution of this program of wholesale crime? In the first place,
they used in the enterprises under their control tens of thousands
of impressed foreign workers and concentration camp inmates.
The mere utilization of this labor constitutes the crime of enslave-
ment, a crime of which all the defendants are guilty as principals.
Flick with his codefendants Burkart, Kaletsch, and Weiss con-
trolled the Flick Konzern, and together they share the responsi-
bility for the widespread use of slave labor throughout its
enterprises. Terberger is guilty because of the utilization of
slave labor at Maxhuette, where he was the principal management
official. Steinbrinck, in his capacity as Plenipotentiary for Steel,
and for coal, in parts of the western occupied territories, made
extensive use of slave labor.

In the second place, these defendants, by their voluntary par-
ticipation in this program with full knowledge of the criminal
methods used in the recruitment of forced labor, are guilty of the
crime of deportation, and of the murders, brutalities, and cruelties
committed in connection with such recruitment and deportation.
The evidence will show that the defendants knew well the manner
in which this labor was being ‘“recruited”. In fact, they made
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every effort to participate in it directly by sending their own
representatives to the occupied territories. As to the voluntary
nature of their participation, it need only be pointed out that no
employer in the Third Reich was assigned labor against his will.
He had not only to ask for the allocation of labor, but his success
in getting it depended on the pressure he could bring to bear on
the allocating authorities. The enterprises under the control of
these defendants were eager, aggressive, and successful in their
efforts to obtain workers from all sources involved in this criminal
program. The individual firms besieged their local labor offices.
The Berlin office of the Konzern was in constant touch with vari-
ous officials of the ministries connected with the administration
of the program. Finally pressure was brought to bear directly
on Sauckel, Speer, and others at the top of the Nazi hierarchy by
means of the powerful self-administrative associations of indus-
trialists, such as ast Reichsvereinigung Eisen (RVE) for the iron
industry, and the Reichsvereinigung Kohle (RVK) for the coal
industry, to which these defendants belonged. We shall have
more to say of these associations later.

Finally, the defendants are guilty as principals for the deaths,
inhuman treatment, and suffering of the workers while employed
in enterprises under their control. The entrepreneur was responsi-
ble for the well-being of the workers on the job. True, he was cir-
cumscribed by government regulations as to the amount of pay, the
food ration available, and in certain other details. But the primary
responsibility for the health and well-being of those unfortunate
workers belonged to the owners and managers of enterprises. We
shall have occasion to see how these defendants discharged that
responsibility.

We turn now to a discussion of the evidence to be presented on
this count. According to records taken from files of the Flick Kon-
zern, there were approximately 80,000 persons employed in its
various enterprises in 1939. By the end of the war, this number had
increased to upwards of 120,000, a remarkable increase in the face
of a nation-wide labor shortage. We have available, and will intro-
duce in evidence, pertinent records from many of the separate
enterprises showing the composition of this labor force. On the
basis of these statisties, which are not complete in every instance,
-a conservative estimate can be made that between 30 and 40 per-
cent of the employees were foreign workers, prisoners of war, and
concentration camp inmates.

It should be borne in mind that these statistics do not reflect the
constant turnover in these classes of laborers due to deaths,
escapes, and disability. Thus, while approximately 40,000 forced
laborers were employed at any one time by the Flick Konzern, a
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substantially greater number of individuals were involved in the
period from 194045,

The Flick Konzern used proportionately more foreign labor than
other enterprises in the iron and steel industry. Statistics published
on 31 July 1944 disclose that nearly half of the labor force at Hen-
nigsdorf, a plant under the direct control of the Kommanditgesell-
schaft, was composed of foreign and prisoner-of-war labor. This
percentage was greater by nearly a third than it was in the iron:
and steel industry as a whole. In the coal enterprises of the Kon-
zern there was increasing use of slave labor as the war progressed.
Reports from both Harpen and Essen show that by 1944 over half
of the entire labor force came from foreign sources.

These same statistics in many instances carry separate columns
indicating the number of prisoners of war employed. A comparison
of those statistics with reports prepared in the Flick front office
from 1942 to 1944, showing the contribution of the Flick Konzern
to the war effort, proves conclusively that prisoners of war were
used in the manufacture of armaments. For example, shell casings
were made at Groeditz, ammunition at Freital, and armored cars
at the Linke-Hofmann works. During this period the employment
statistics show, for example, that in January, 1944, 1,145 prisoners
of war were employed at Groeditz; in December 1943, 671 were
employed at Freital; and in July 1943, 1,017 were employed at
Linke-Hofmann.

The Konzern, and its Berlin office, from the outset were eagerly
interested in taking advantage of all sources of the new labor
supply. Scarcely a month and a half after the invasion of Poland,
prisoners of war were arriving for work at Maxhuette. Whenever
an additional source was made available, the Berlin office was care-
ful to inform the various companies what steps were necessary to
get their share of the new laborers. We find Kuettner, Burkart’s
assistant in Berlin, conferring with officials of the Labor Ministry
in June 1942 concerning the acquisition of Russian and French
laborers, and then writing a circular letter to the various member
firms exhorting them to file their applications with the proper
authorities at once. In 1944, when it appeared that Italians would
be used to supplement the labor force, the defendant Burkart wrote
to Maxhuette as follows (NI-3143, Pros. Ez. 181):

“Mr. Klaar, Groeditz, who worked in France on a similar mis-
sion for about 1 year, has gone to Italy in the meantime in order
to recruit workers for the iron industry. It was intended, origi-
nally, to employ Dr. Klaar exclusively in the interest of the com-
bine. It is not yet certain if this plan can be carried out in full.
It will, however, be possible to give due consideration to the
interests of the group.



“In accordance with the annexed note which Hennigsdorf gave
to Mr. Klaar, we recommend that the other plants also make doc-
uments available to us, so that Mr. Klaar may be informed of all
details during his recruiting.”

Klaar’s report to Burkart from Italy on 5 July 1944 shows the
manner in which the recruiting was accomplished. We quote the
opening paragraphs (NI-3216, Pros. Ex. 1385):

“Subject: Removal of Italian workers to Mittelstahl

“In these days the last great drive for workers has been made
in Italy. Since voluntary recruiting and firm recruiting as well
as work contracts brought no tangible results, this drive was
started in the form of military consecription of three age groups.

“Unfortunately, the military conscription also brought no
more results than the former drives. Altogether, we got about 1
percent, who had to be put exclusively into the special groups.
Iron and steel [groups], and with that Mittelstahl, again could
not be taken care of. We were only able to report to you the ar-
rest of 500 steel workers of the firm Siac-Genoa, who were moved
to Linz. Since you were the first to be informed about this mat-
ter, we hope that you were able to take action in time when the
allotment was made.”

Was it news to these defendants in 1944 that force was neces-
sary to compel workers to come to Germany? We need not speculate
on this point. Consider a report of the Social Committee of RVK,
dated 1 December 1941, a report circulated throughout the Flick
office in Berlin and initialed by Kaletsch, Burkart, and Weiss,
among others. It reads (NI-4102, Pros. Ez. 250):*

“Use of miners from Krivoi Rog in the Ruhr mines

“A commission, consisting of representatives of the interested
agencies, namely, the OKW, the Reich Leader SS, government
authorities, the Party, and the Reich Association Coal, convened
in Krivoi-Rog from 8 November until 10 November 1941, in order
to take measures based on the decree of the Reich Marshal
of 24 October 1941 with respect to the transfer of miners to the
Ruhr mining industry. At the present, about 6,000 out of the
scheduled 10,000 to 12,000 miners are immediately considered.

“Representatives of the Reich Labor Ministry and Reich
Association Coal, together with the competent army authorities,
will carry out the necessary measures locally.

“The apprehension of the workers will be undertaken by the
labor officials of Krivoi-Rog***,

“The police examination of the workers will be performed by
elements within the Security Police.

* * * % £ * *

“Transportation will take place in sealed and guarded trains.

- Guards will be furnished, probably through the SS. Rations sup-

* Reproduced in part in gection VII B. 57



plied during transportation will be furnished by army supply

offices.”

How about the conditions on the transports carrying the victiins
of the manhunts to their new masters in Germany—were they un- .
known to the defendants? The trains were met in most instances
by representatives of the firms to which the laborers had been al-
located. These representatives saw the misery of these human
beings, in fact they sometimes complained because they would be
unable to get productive work from such weak and emaciated
bodies. Here is an excerpt from one of these complaints, made by
a manager of Anhaltische Kohlenwerke to the Vorstand, a report
which came to Flick’s attention (NI-5891, Pros. Ex. 140) :*

“On 16 December 1944, we again received a transport of east-
ern workers, consisting of 15 men, 86 women, and 36 children;
on the whole, 87 persons. Among the men there was an 80-year-
old blind man, and several men were over 65 years old. The
women were partly ill, or pregnant, or mothers of infants, so
that they also could not be used in mining work. There are quite
a number of families among them, of whom no one is working at
all, and therefore they are not even earning living expenses.
The men also, as far as they are in an age group capable of
work, are ill or suffering from an ailment preventing their full
employment.”

Were the conditions in the Flick plants, where the foreign
workers together with prisoners of war and concentration camp
inmates were destined to spend their days of serfdom and in some
cases their lives as well, any better? The prosecution will present
witnesses from some of the Konzern enterprises to tell the story
of their pitiful existence as Flick employees. From their testimony,
and from documents as well, it will be proved that the treatment in
the mines and factories under the control of these defendants was,
indeed, “brutal and degrading.” ¥

t “The evidence further showed that the treatment of laborers in Germany
in many cases was brutal and degrading.” See Trial of the Major War Crim-
inals, op. cit., volume I, page 246.

Many of the records of the individual firms within the Flick
Konzern reflect this treatment. There were reports of inspectors
from the OKW as to the conditions of work in the enterprises
where prisoners of war were employed. Not all of these records and
reports came to the specific attention of each of these defendants.
But the volume of weekly, monthly, and annual reports from the
various firms of the Konzern, which flowed into the Berlin office,
contained sufficiently detailed information to inform these defend-
ants of everything that was going on in their industrial domain.
Nor could Flick and his lieutenants avoid seeing the factory

* Reproduced in section XII B.
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guards, barbed wire enclosures, the watch dogs, when they made
their inspection trips to their factories. There can be no doubt that
these men were fully aware of the terrible conditions under which
the enslaved laborers were compelled to work. A few samples of
this type of evidence will suffice for our purpose here.

The death rate of Russian prisoners employed at Harpen was so
alarming in 1942 that the chairman of the Vorstand, Buskueh],
wrote directly to Flick as follows (NI-5207, Pros. Ex. 158):*

“Dear Mr. Flick:

“Enclosed I transmit to you a copy of a secret directive from
the president of the Regional Labor Office of Westphalia about
employment of Russian PW’s. Supplementing the contents of
this directive, which scarcely needs explanation, I inform you
that the employment of Russian PW’s in the Friedrich Heinrich
Mine has proved a total failure inasmuch as typhus has broken
out among these PW’s in spite of careful delousing and issuing
of new clothing. The cases of illness and death have led to a
quite extraordinary state of alarm among the employees.

“As things stand, the employment of Russian PW'’s at least in
the mines, is not warrantable, and this method of employment of
labor will, at least for the time being, have to be discontinued.”

Weiss’ answer to this letter, dated 18 February, shows that the
Konzern had a somewhat different attitude toward the advisa-
bility of using prisoners. He writes (NI-5236, Pros. Ex. 159):*

“Subject: Utilization of Soviet prisoners of war.

“Dear Mr. Buskuehl:

“Your letter of the 16th instant addressed to Mr. Flick, en-
closing a secret report from the president of the Regional Labor
Office, Westphalia, was today forwarded by me to Mr., Flick,
who is at the moment taking a short holiday at Toelz.

“In this connection, you will be interested to hear that we
obtained excellent results with Russian prisoners of war at the
Linke-Hofmann Werke in Breslau.

* % * * . * * *

“On the basis of my experiences at Breslau, I am inclined to
think that in many cases it is easier to obtain suitable results
with Russian prisoners of war than with Italian, Spanish, or
other civilian workers who, in addition, have to be handled with
kid gloves.”

That conditions in the coal enterprises did not improve appears
from the report of an official government investigating commission
which, in late 1942, inspected a number of camps housing eastern
workers near Essen. Several of the Essener Steinkohle camps
were included in the inspection as well as plants of Farben, Krupp,
and the Stahlverein. The report begins with some comments on

* Ibid.
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conditions generally, comments which were written by a commis-
sion of Germans during the war, and, yet, which contain a more
damaging indictment of the attitude and philosophy of the indus-
trial lords of Germany toward their new slave elass than anything
we say here today. We quote (NI-2018, Pros. Ex. 153):

60

“In the inspected areas, however, excepting a few model
enterprises, the eastern worker is left to his own fate, being
regarded merely as a means of production which at any time
can be replaced from the extensive eastern territory. By far
the greater part of the plant managers have no appreciation for
the essence of the problem of the eastern workers, nor are they
willing to take any interest therein.

“Therefore frequently even the most urgently needed matters,
such as food and shelter, leave much to be desired; they are
insufficient, earelessly prepared, dirty, and to some extent, even
bad beyond deseription. The barraecks are partly without any
lights and badly aired.

“The camp leaders are generally incapable of carrying out
their task, they likewise lack every perception of the importance
of the eastern workers in regard to the economy of war.

% * * * % * #®

“A systematic treatment of the sick is lacking. At times, an
insufficient treatment lasting months is being observed at the
sick wards, bringing along as a matter of course, the danger
of voluntary mutilations. Some of the sick wards are downright
filthy. No sufficient consideration is given to the question of
trained personnel taking expert care of the sick, although the
existing lack of physicians, beds, and medicine at the hospitals
should render this especially important. All the more regrettable
is the faet that comparatively trifling financial reasons are
decisive for not employing available physicians.

“As regards punishment, it was said that thrashing was
necessary as far as workers in mines are concerned.

“Concerning sick lists, numbers were omitted here as well as
for escapes, because the commission ascertained by examining
the sick records and the wards that the worst plants had in
some cases a very small number on their sick lists. Remarkable,
however, was the observation: ‘The eastern worker is very
tough. He keeps on working until he falls face down in the dirt,
and nothing remains for the doctor to do but to write out the
death certificate.’

“Ag far as complaints relating to questions of pay were con-
cerned, we ascertained that the pay rolls were just as unclear as
the tabulations of food rations, the latter happening nearly



everywhere. The kitchens were partly let on lease, resulting in
highly unwholesome war profiteering.”
& x E * * * ¥

This report concludes with a brief description of each camp
inspected. The Essen camps fared as follows:

“Camp Katharine.—At present, the workers from the East
are housed in barracks for PW’s, with iron-barred windows and
surrounded by a strong barbed-wire fence. Disinfection im-
perfect. Plenty of vermin. The straw mattresses had to be re-
moved, people sleep merely on wire mattresses. Occasional
thrashing. Question pertaining to pay not regulated. Food is
not specially good.

“Camp Prince Friedrich.—Food sufficient. Postal arrange-
ment imperfect. Sanitary facilities insufficient. Vermin. They
sleep on wire mattresses. Warm water supply for the lavatory
is insufficient. In the family barracks, 10 persons sleep in 8
beds. There is no separate room for each family. One family
with a baby was pretty well provided for. Barracks insufficient
as a rule.”

The mines were not the only places where the disease and death
rate gave cause for alarm. Thus we find a note, dated 30 Decem-
ber 1941, taken from the files of Maxhuette, reporting a discussion
with various medical officers as to the high percentage of sickness
among the Russian prisoners. It was decided at a conference to
take certain measures to improve health conditions, for example
(NI-3149, Pros. Ex. 193)—

“Prisoners who report sick at the beginning of a day’s work,
and who were up to now driven to work by their camp com-
mander, will from now on be superficially examined by him.
If their limbs turn out to be swollen they will have 1 or 2 days’
rest.”

The memorandum concludes with the following statement:

“The eight deaths must not be regarded as giving cause for
alarm. This phenomenon had appeared to a much greater extent
in Regensburg and Nuernberg.”

This “improved” medical care at Maxhuette apparently caused
some difficulties, or perhaps there was a change in attitude as the
war progressed. Thus, under date of 22 August 1944, the follow-
ing memorandum, initialed by the defendant Terberger, was sent
‘to the health officers at the various labor camps (NI-3154, Pros.
Ezx. 215):

“According to a report of the camp commandant Renner, the
eastern worker Hohull, file No. 720, was given a pass to see the

\ doctor, even though he only suffered from a slight head wound.

In this connection, we call your attention to the fact that these
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passes may be given out only in really necessary cases, for it
cannot be tolerated that foreign civilian workers go to see the
doctor at the slightest ailment, subjecting him to unnecessary
work, and even remaining away from their own work.”

The defendants will undoubtedly say that sickness and death
among the foreign workers employed by them was primarily due
to malnutrition. This, in turn, they would have us believe was due
to something over which they had no control—the strict food
rationing in Germany. Even if this were true, it cannot excuse
them from the criminal exploitation of undernourished human
beings. They voluntarily and willingly used these workers and
continued to use them all through the period of the war, although
they knew that the death rates and the instances of sickness
were frightful.

But it is not true that they were unable to obtain adjustments
in the food ration. When it became apparent to the coal mining
industry that the ration for underground workers was insufficient
to obtain satisfactory production results, the industry, by means of
the RVK, actually did obtain an additional food allotment. The
motive was not humanitarian; it was simply a practical business-
man’s answer to a production problem.

A report made by the manager of the Fella Werke to the workers’
kitchen in 1942 succinctly illustrates this same attitude (NI-5247,
Pros. Ex. 170):

“Concerning: Feeding of Russian PW’s.

“Starting today, the Russian PW’s will be given 500 additional
grams of boiled potatoes per head, to improve the state of nutri-
tion. This addition does not apply to Russian PW’s who are sick
and unable to work.”

The food ration is therefore increased “to improve the state of
nutrition”, but it does not apply to anyone who cannot also improve
the state of production.

Quite apart from the physical suffering which these laborers
were forced to undergo, the environment in which they worked
was one of loneliness, degradation, and fear. Segregation and
discrimination, particularly against eastern workers, was carried
to such extremes that German employees were punished for even
the smallest acts of kindness to the non-Germans. From Max-
huette’s files this letter, dated 28 August 1944, to one of its Ger-
man employees, was taken (NI-8158, Pros. Ez. 216):

“I have ascertained that on Friday, 25th instant, you brought
a loaf of bread to a Russian prisoner of war at your place of
work. This conduct is, as I have already pointed out to you in
our discussion, so incredible that we ought really to hand you
over to the competent authorities for punishment. It is only
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because up to now you have always fulfilled your duties con-

scientiously, and because you have promised not to repeat this

kind of fraternization with prisoners of war, that I refrain from

making such a report. I herewith warn you most severely. I

repeat that I consider your action of making friends with pris-

oners of war incredible, especially at a time like this, when many
of our fellow workers are being killed by the enemy.

“As you apparently do not need the supplementary food
coupons supplied to you by the management, you will not receive
the heavy worker’s ration for the next 2 weeks.”

The fear of these workers was constant—fear of beatings, fear
of starvation, and particularly fear that a notice like the one set
forth below might 1 day include their names. This notice is from
the director of Harpen (NI-5584, Pros. Ex. 167):

“To the Gestapo

Dortmund-Hoerde

Bennighoferstr. 16

Subject: Gneisenau mine. Dortmund—Derne, 29 August 43

“The western worker August Franssen, born 2 March 1921,
home address Dortmund-Derne, Workmen’s Compound, * * *
who is employed in our mine, has recently often been absent
without leave. In spite of all warnings and punishment, he is
continually shirking. When on 17 August 1943 in the pit he
was requested by our mining foreman Heinrich Gruenscheidt
* * * to work more energetically, he raised his hand and made
as if to strike him. During the argument which followed, he
said among other things ‘the time will come when you will all
put up your hands in surrender’, and he underlined this state-
ment with the appropriate gesture.

“We request you to arrest Franssen immediately and put
him into a concentration camp, otherwise we can keep no order
among the foreigners, and especially among the Belgians, and
they would be even more insolent if Franssen were not arrested.”

We have heard the story of the use and mistreatment by the
Flick Konzern of its more than 40,000 forced laborers. The re-
sponsibility of most of the defendants, however, does not end with
this story. We have mentioned several times in this discussion
the self-administrative associations in both the coal industry
(Reichsvereinigung Kohle—RVK) and in the iron and steel indus-
try  (Reichsvereinigcung Eisen—RVE). These organizations
played an important part in the slave-labor program, and several
of the defendants had influential positions in the organizations.

The leaders of German industry, from the days of Bismarck
on, followed a practice of associating themselves in powerful
industrial organizations, a phenomenon which is more fully de-
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seribed in the brief submitted to the Tribunal marked “B”. These
industrial groups have always exerted great influence on German
economic policies and on German Government, whatever the com-
position of that particular government.

The Nazis continued these industrial associations, made mem-
bership in them compulsory, changed their names, and introduced
the leadership principle into the operation of their affairs. But, in
most cases, the same men who had been the elected representatives
of industry prior to 1933 became the appointed leaders after 1933.
Until 1941 the top organization in the coal industry was the
Wirtschaftsgruppe Bergbau (FEconomic Group Mining). In the
iron and steel industry, it was the Wirtschaftsgruppe KEisen-
schaffende Industrie (Economic Group Iron Producing Industry).
Neither of these organizations had official government powers, but
the Reich Ministry of Economics and other governmental agencies
made use of them and their elaborate regional organizations in
putting into effect many of the economic controls required by re-
armament, and later by the war. In turn, these organizations
exerted great influence on the policy-making officials of the Nazi
government as to the nature of those controls and as to every step
taken which affected their respective industries.

At the end of 1940 it became apparent that coal production was
going to have to be considerably increased. Furthermore, the
organization of the industry was somewhat top-heavy. Certain
functions were performed by various offices of the Reich Ministry
of Economics, others by the coal marketing associations (syndi-
cates), and still others by the Economic Group Mining, which did
not directly control the syndicate. The Reich Commissioner for
Coal in the Ministry of Economics, Paul Walther, had ideas about
reorganizing the entire industry which alarmed the coal barons,
since they felt his plan would lead to too much government con-
trol. Consequently, a series of conferences of the leaders of the
industry was held (in which Flick, Buskuehl of Harpen, and
Tengelmann of Essen participated) from which developed indus-
try’s own plan of reorganization—the RVK. The plan was ap-
proved by Goering at a conference in February 1941, which Flick
attended, and the organization was officially announced in March.

The new association, which served as a model for Reich Associa-
tions in other fields, became the top control agency for the coal
industry, and reported through the Ministry of Economics to
Goering in his capacity as Plenipotentiary for the Four Year Plan.t
It was given control over the syndicates, and many functions
formerly performed in various offices of the Ministry of Economics
were transferred to it. Membership was compulsory for all enter-
prises engaged in coal production, and authority was granted the
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RVK to issue directives binding upon them. The RVK itself was
headed by a chairman and a Praesidium, composed of the leading
coal entrepreneurs. Paul Pleiger of the Hermann Goering Works
was designated chairman. Flick, and the head of his Essen Stein-
kohle, Tengelmann, were on the Praesidium from the start, and
Buskuehl of Harpen later became a member. Krupp and the Stahl-
verein had representatives on the Praesidium, as did other leading
coal concerns. The defendant Steinbrinck, who was active in slave-
labor matters in the western occupied territories, later became a
member.

1 In 1943, the supervisory control over the most important functions of the
RVK was shifted to the Reich Ministry for Armaments and War Production
under Albert Speer. [He was a defendant in the case before the International
Military Tribunal.]

We are not further concerned here with the general structure
and operation of this powerful semigovernmental body of busi-
nessmen. That it did its job well, from the point of view of the
Nazi war effort, appears in a letter from Pleiger to Flick, 12 Jan-
uary 1944, from which the following is an extract (NI-4330, Pros.
Ex. 217):*

“The output of hard [soft] coal increased in the past calendar
year by about 10.8 million tons, the output of brown coal by
about 11.1 million tons, and the production of briquettes by
about 3.6 million tons.

“I know what efforts were needed for it, and I also know the
joy which the expressive thanks of the Fuehrer and Reich
Marshal will arouse in you.”

What was the reason for this upturn in coal production? There
had always been sufficient coal in the pits. Labor was the key to
the problem, and the RVK addressed itself vigorously to that
problem. It brought the combined pressure of the entire industry
to bear on all agencies involved in the recruitment and allocation of
slave labor. Its representatives joined with the Wehrmacht and

.the 88 in the forcible procurement of workers. Its committees
collected statistics on labor demands, collated them, and pushed
through approvals for such demands at any level necessary. Its
f)ommittee for Social Affairs sent a barrage of circulars to the
industry containing advice on how to get and how best to use slave
labor. The activity of these, and other Reich Associations, was
largely responsible for the increasing quotas of foreign labor
-Sauckel was ordered to fill.

Pleiger busied himself at the top level. He attended numerous
meetings of the Central Planning Board;} meetings at which the
allocation of foreign laborers was determined as between different
industries. For example, we find him, together with RVE repre-
sentatives, at the Central Planning Board meeting on 22 July 1942,

* Reproduced in gection v 65




an

d the next day Burkart informed Flick_ of the results (NI-5284,

Pros. Ex. 238):*

T The Central Planning Board was organized in 1942 to deal with all major
problems of planning in connection with the war effort. It was originally
composed of Speer, Milch, and Koerner. Funk was added in 1948,

“I have been informed by Mr. Sohl and Mr. Scheer that the
main topics of discussion at yesterday’s conference with Min-
ister Speer were the food situation and the increase in coal
production. Gauleiter Sauckel has now finally promised to pro-
cure 120,000 Russian workers for the mining industry within
the next 4 to 6 weeks, so that Mr. Pleiger can make available
the necessary additional coal for steel production.

[Signed] Burkart”
The pressure increased as the war went on. In the summer of

1943 the RVK succeeded in getting first priority on prisoners of
war. The following memorandum, signed by Keitel at Hitler’s

he

adquarters on 7 August 1943 is illuminating (NI-2840, Pros.

Ezx. 246):

“On August 7, the Fuehrer ordered that the necessary coal
production be guaranteed under all conditions, and the labor
demands necessary for that purpose be supplied through prison-
ers of war, in order to fulfill the increased iron and steel pro-
duction scheme.

%* * 5 %® * * *

“The chairman of the Reich Association Coal is authorized
to select them immediately through his executive functionaries
already in prisoner-of-war camps in the area under the Army
[Armed Forces] High Command.”

Yet, only 23 days later, the RVK was complaining to Speer that

it

was not getting its full share. Pleiger’s letter stated (NI-2841,

Pros. Ex. 247):

“Dear Party Member Speer:

“lI must strongly contradict the intention of the Army
[Armed Forces] High Command, I received from you, to in-
clude the 50,000 Soviet prisoners of war, who are to be re-
cruited from the civilian sector in July, in the allotment of
200,000 Soviet prisoners of war who, pursuant to the Fuehrer
order, have to be allocated to the coal mining industries.
Moreover, I must insist on the full allocation of the 50,000 from
the so-called July scheme, and of the 200,000 Soviet prisoners
of war, pursuant to the Fuehrer order, to the last man.

® *® * * ® *® *

“When I demanded 250,000 workers, I based it on the assump-
tion that the current losses would amount to about 30 percent.
The number of labor for allocation for the period from 1 July

* Reproduced in section VII B.
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till 20 August 1948, of which you have been informed, show
however that the losses at the moment are considerably higher.”

The losses to which Pleiger refers in this letter were indeed
gsevere. He knew the reasons for these losses, as did every other
entrepreneur of the coal industry, but he was careful not to men-
tion them when he was attempting to get more victims to be
exploited in the mines. Had he not seen the numerous reports
from army inspectors as to the miserable treatment of these
prisoners of war? The staggering turnover in this type of labor
is easily understood from this report taken from the files of the
RVK itself. The report was sent from its regional office to all
members of the association in the Ruhr, and is dated 29 January
1943 (NI-2984, Pros. Ex. 266):

“The Armed Forces (Wehrmacht) and the civilian authorities
are frequently complaining that the treatment of Russian pris-
oners of war in some pits still leaves much room for improve-
ment ; beating and mistreatments have not yet disappeared and
all humane treatment underground as well as on the pit surface
is still completely lacking.

“From the above, one must conclude that just treatment, or
even some interest for the prisoners of war entrusted to them,
is not existent. How else could one explain the daily death
rate and the sending away of the totally emaciated, half-dead
wretches after having been employed for only several months?”
Admonitions such as these had no effect upon the mine owners.

Their complete lack of consideration for the welfare of the pris-
oners continued despite anything the army said to them. They
even blandly ignored orders from the Wehrmacht if they thought
compliance with such orders might cause a deerease in production.
A status report in March 1944, from the same regional group of
the RVK to the head office in Berlin, reads as follows (NI—2745
Pros. Ex. 268) :

“The losses of Soviet prisoners of war were esp°c1ally great
in March, because by order of the Army [Armed Forces] High
Command all TB cases should have been released from the min-
ing industries. On the basis of mass X-ray examinations, it was
established that this action would entail the loss of 10 percent
of the prisoners of war employed. As such a loss would have
h_ad very bad influence on the production, in the future only

. Prisoners of war suffering from open TB or active TB—that
would involve about 5 percent of the total of prisoners of war
employed—would be released.”

. As stated above, the RVK was a forerunner of similar associa-
tions in other industries. On 29 May 1942, the Reichsvereinigung
Eisen (RVE) was established for the iron and steel industry. Heyr-
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mann Roechling, the Saar steel king, was its chairman; Walter
Rohland of Vereinigte Stahlwerke and Alfried Krupp were assist-
ant chairmen. The Praesidium in this instance consisted of only
seven members. Flick was appointed when the RVE was organ-
ized and remained a member throughout the war. There were
but two men who were in the Praesidium of both the RVE and the
RVK, Flick and Alfried Krupp. Burkart served on several im-
portant committees of the RVE, and there were a number of
Flick men in key positions throughout the organization.

The activities of the RVE in slave labor paralleled those of
the RVK. Roechling and Rohland attended meetings of the
Central Planning Board. Close working relationship was main-
tained with the Reich Ministry of Labor, and a Central Com-
mittee for Social Welfare and Allocation of Labor saw to it that
the interests of the steel makers were not neglected in obtaining
manpower from foreign sources. The RVE also made certain
that its members were taking the necessary precautions to get
the most out of such labor.

The following quotation is taken from a eircular, dated 4 October
1943, signed by Roechling, and distributed throughout the entire
industry (NI-3178, Pros. Ex. 810) :

“Cases of unwillingness, misbehavior, and escapes must be
pursued relentlessly; in fact, the factories may have to go as
far as reporting the workers to concentration camps. * * * The
RVE asks the Gestapo* (Sicherheitshauptamt) and the Min-
istry of Labor (Reich Trustees of Labor) in such cases to expe-
dite prosecution and punishment. * * *

“With this treatment the foreigners would soon realize that
they will fare better if they behave properly and work willingly,
rather than be difficult, work poorly, and leave their place
of work.”

The extent of the suffering, misery, and death which resulted
from that part of the slave-labor program in which these defend-
ants are directly implicated cannot be accurately estimated. We
have said that at least 40,000 workers were enslaved by the Flick
Konzern. We have seen that some of the defendants must also
bear responsibility for the use of slave labor throughout the coal
and steel industries. RVK statistics, as of 1 January 1944, show
that 402,844 foreign workers and prisoners of war were employed
in the coal industry. There are no comparable statistics available
for the iron and steel industry, although there is evidence that
at least 125,000 were involved.

* The Gestapo (Secret State Police) was Amt (Department) IV of the Reich Security Main
Office {Reichssicherheitshauptamt-RSHA).
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Such statistics tend to submerge the notion of crime. To say
that half a million persons were subjected to slavery—or that
hundreds of thousands were mistreated—or that tens of thousands
died, blunts the senses. It is perhaps better to think in terms of
one man. Let us say he is a Russian farmer, 41 years old. He
has a wife and two children. He is picked up by some SS men
on his way to a neighboring farm. He is bewildered, and there
is no way to get word to his family that something has happened
to him. Two days later, he is on a train on his way to Germany.
He is crowded in the car and he is hungry, but there are uniformed
guards about and he does not want to get in any trouble. Even-
tually he is assigned to work in a coal mine. He is used to work-
ing long hours in the fields. But 12 hours a day underground
in the damp cold is different. He stands in water up to his
knees. His shoes wear out. There are no boots for him, although
the German workers seem to have them. He writes to his family,
but he never hears from them. The thin soup, which is about all
he has to eat, is not enough to keep him going. He begins to lose
weight and becomes more and more tired as the days and months
roll on. He develops a cough and thinks he is a very sick man.
The foreman won’t let him go to see the camp doctor for several
months. He collapses at work and is given 2 days’ rest. An
X-ray is taken of his chest, and they decide to send him back to
the pits. In two more weeks he is dead.

The student of criminal law could analyze our story and attach
neat labels to various parts of it: kidnaping, unlawful restraint,
slavery, manslaughter. He could add labels from the law of
nations; violation of family honor and rights, deportation of labor
from occupied territories. We need not resort to these labels.
The most elementary standards of human decency were violated
when this man’s freedom, dignity as a human being, and
life were destroyed. This is the real nature of the crimes charged
in this count of the indictment.

COUNT TWO—PLUNDER OF PROPERTY IN
OCCUPIED TERRITORIES

) MR. LYON: During the 6 years of the last war the world was
rife with shocking rumors that the Third Reich was ruthlessly
and greedily plundering the countries and territories which had
the misfortune to fall under German occupation. Reality proved
eéven more shocking than rumor. This looting was an essential
element in the initiation and waging of aggressive wars. But
-apart from this, German occupation practices, both in general
plan and in detail, flagrantly violated all known standards under
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the laws and customs of war prescribing the permissible use of
the resources of countries occupied by a belligerent. The Inter-
national Military Tribunal said in its decision, and I quote:?

“The evidence in this case has established, however, that the
territories occupied by Germany were exploited for the German
war effort in the most ruthless way, without consideration of
the local economy, and in consequence of a deliberate design
and policy. There was in truth a systematic ‘plunder of publie
or private property’, which was criminal under Article 6 (b)
of the Charter.”

Like the German slave-labor program, the whole scheme and
pattern of the German treatment of property in occupied countries
has already been found to be criminal by the International Mili-
tary Tribunal. It is the defendants’ participation in these illegal
plans, programs, and enterpriges that is to be determined in this
proceeding.

The defendants and other German industrialists played a promi-
nent part in the planning and execution of these crimes. They
had been assured that their full cooperation with the Nazi regime,
in its feverish preparation for aggressive war, would be amply
rewarded. In a speech before the leaders of German industry in
December 1936, Hermann Goering had told them; and I quote
(NI-051, Prosecution Exhibit 509): 2

“The only deciding point in this case is vietory or destruction.
If we win, then the economy will be sufficiently compensated.
* * % We are now playing for the highest stake.”

In July 1988, Goering assured leaders of the aircraft industry,
in which Flick was also represented, of great material rewards.
He said at that time 3—

“And the possibility of victory indeed exists. It depends solely
on our own power, on the manner in which we mobilize that
power, and on the degree to which everybody is resolved to do
his bit, convinced as he is that afterwards every individual will
experience personally the advantages, as well as the disad-
vantages, of the situation.”

The spoliation programs of Germany in France and the Soviet
Union, though both criminal, differed considerably in form. In
France the process was more subtle and an effort was made to
employ legal formalities to conceal what was really happening. In
Russia, on the other hand, plans for the crudest sort of plunder
were carried out on a very broad scale and the restraints of inter-
national law were openly disregarded.

1 Trial of the Major War Criminals, op. ¢it. volume I, page 239.

2 Reproduced in pert in section V C.

3 This_statement is contained in a document introduced in the IMT trial as Document
R—-140, USA Exhibit 160. The full German text is reproduced in Trial of the Major War
Criminals, op. cit.,, volume XXX VIII, pages 375-401.
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A. Plunder in France

On 17 June 1940, even before the surrender of France, Flick
and the other rulers of the German iron and steel industry were
laying plans to seize the valuable iron reserves and smelting plants
of Lorraine. Captured records of certain private meetings in the
summer of 1940 of leaders of the seven biggest steel companies
of Germany have revealed that it was these industrialists who
were taking the initiative and actually trying to push the German
Government itself into dispossessing the French owners. For
gome time before 1940, the leaders of these seven companies—
Vereinigte Stahlwerke, Flick, Krupp, Mannesmann, Hoesch,
Kloeckner, and Gutehoffnungshuette—had privately held regular
meetings as a group which called itself the “Small Circle” (Kleine
Kreis) or the Siebener Club (literally, “Club of Seven Members’).
Meetings of this Small Circle discussed problems of commeon inter-
est in the industry—before the war, these had been largely prob-
lems connected with secret rearmament, procurement of raw ma-
terials, and war mobilization—and they frequently shaped policies
which would be formally executed by public and semipublic
agencies regulating the industry, such as the Economic Group of
the Iron Producing Industries, (Wirtschaftsgruppe Eisenschaf-
fende Industrie) which was headed by one of their members,
Ernst Poensgen of Vereinigte Stahlwerke.

The preoccupation of Flick and these other leaders of German
heavy industry with securing the spoils of aggressive war appears
most clearly from the minutes of a meeting of the Small Circle
held at the Stahlhof in Duesseldorf on 7 June 1940. These minutes
report a conversation between Wilhelm Zangen, head of the Man-
nesmann concern and Walther Funk, Minister of Economics, whose
own participation in the plunder of Europe was found criminal by
the International Military Tribunal. The minutes of the meeting
state that (NI-048, Pros. Ex. 516): *

_ “Herr Funk referred to the fact that he had given consider-
able assistance to national economy (i.e., German business)

* * * and he now asked * * * that care be taken that no excesses

should occur, which might give an opening to the opponents

of private enterprise * * * particularly one should seek now to
repress all desire for annexation (Annexationsgelueste).”

Funk’s admonition apparently had little effect on the steel
barons—certainly it had none on Flick—and within 6 months they
had persuaded the government to adopt a plan under which the
steel mills and smelting plants in Lorraine would be turned over
to the big German concerns. These concerns were to operate the
plants as so-called trustees, keeping the profits, less a royalty paid

* Ihid.
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to the German Government, and they were promised an oppor-
tunity to purchase the plants, if feasible, upon the return to peace-
time conditions. The plan of distribution, which was put into effect
as of 1 March 1941, allocated to Flick the plants of the Société
Aciéries de Rombas in Lorraine. These plants were among the
most desirable in France, and they increased Flick’s total capacity
for production of raw steel by over 25 percent. Flick operated the
properties through a company formed for the purpose, Rombacher
Huettenwerke G.m.b.H., ownership of which was divided between
the Harpen and Maxhuette companies.

Flick’s acquisition of Rombach was the result of careful plan-~
ning by Flick, Kaletsch, Burkart, and Weiss, and constant efforts
were made by them to influence government officials, including
Goering, Funk, and von Hanneken.* In early July 1940, Burkart
reported to Flick a conversation with Poensgen at a meeting of
the Small Circle. Poensgen said he had been told by Steinbrinck,
who by this time held the important position of Plenipotentiary
for Iron and Steel in northern occupied France, that he should
draw up a plan of distribution of plants in Lorraine and Luxem-
bourg. Burkart wrote Flick that Poensgen promised,

“He will not pass on any projects before discussing them
with you.”

* General von Hanneken was Plenipotentiary for Iron and Steel under the
Four Year Plan and a leading official of the Ministry of Economics.

Later, in July 1940, Flick discussed with his old associate Albert
Voegler, the leading man of Vereinigte Stahlwerke, a suggestion
of von Hanneken’s for leaving the French owners at least s
minority stock participation of 20-25 percent. A memorandum
written by Flick himself states his attitude toward this idea in
a short but eloquent sentence. Flick wrote (NI-1991, Pros. Ex.
528): “In my opinion this is unnecessary.”

A few days later, 5 August 1940, Weiss wrote a memorandum
for Burkart which likewise reported a statement by Flick to the
effect (NI-3533, Pros. Ex. 524): “One should not even consider
the question of French circles keeping a minority participation.”

Flick naturally had competition in securing such a prize as
Rombach. One other German industrialist who tried, but unsuc-
cessfully, to beat Flick in this race was Hermann Roechling, the
leading German industrialist of the Saar, who had charge of
running the Rombach plant after June 1940 in his capacity as
Commissioner for the Iron and Steel Industry in Lorraine. In
January 1941, he wrote to von Hanneken vigorously protesting
the rumored allocation of Rombach to Flick. Roechling wrote
(NI-3018, Pros. Exz. 29):

“If the management of the plant were transferred from Rom-
bach to Flick instead of to me, I would definitely consider it as’
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a personal insult. I cannot deny that Herr Flick is a captain of
industry who has succeeded in amassing a large fortune by

puying up stocks and shares.
* *® K

* * * *
“Tt is no use telling me that no decision is being made at the
moment with regard to distribution, and that only plant man-
agement contracts are being made, which can be changed at a
later date without any difficulty. If they are intended to be
changed later on, they can just as well be drawn up correctly
now.”

Roechling stated in conclusion that he was going to take the
matter up with Goering. But apparently Flick’s connections with
Goering were strong enough to withstand even the stoutest attack,
for within 2 months the assignment of Rombach to Flick was
definitely approved.

Steinbrinck, who by 1940 had left Flick, played a separate role
in the illegal occupation policies of Germany. In his official
capacity he participated in the formulation and execution of the
plans whereby Flick and others secured the French plants. In
addition, as Plenipotentiary for Coal and Plenipotentiary for Iron
in oceupied western territories, he played a prominent part in the
direction of the entire German program for the ruthless exploita-
tion of the coal, iron, and steel resources of France, Belgium,
Holland, and Luxembourg, without regard for the restrictions
imposed by the laws and customs of war.

B. Plunder in the Soviet Union

The plans for plunder of the Soviet Union had been made
months in advanece of the actual launching of the invasion. These
plans, so far as they affected mining, smelting, and steel producing
properties, were carried out by a semigovernmental corporation
formed in August 1941 called the Berg- und Huettenwerksgesell-
schaft Ost m.b.H., known as the BHO. Flick was appointed to
the Verwaltungsrat (administrative [supervisory] board) of the
BHO as one of the four representatives of the coal and iron in-
dustry.

Flick’s participation in the eriminal exploitation of the resources
Of the eastern territories was, however, by no means limited to
his position and activities as 2 member of the Verwaltungsrat of
the. BHO. After a few months of operation under the original
p?llcy of removing all materials to Germany, it was deemed ad-
Vlsa;tble to attempt to establish industrial operations in the Soviet

hion itself. In the plants operated under the sponsorship of
- the BHO, German industrial concerns undertook to develop the
resources entrusted to them as rapidly as possible for the purpose



of supplying the armament needs of the German military ma-
chine. In return, the BHO made the following promise (NI-
3689A, Pros. Ex. 630):

“The BHO will exert its influence so that the sponsor will be
given consideration in the final settlement of the ownership of
industrial plants in the Occupied Eastern Territories, according
to the extent of its cooperation in the development of the econ-
omy of this area.”

When this new opportunity arose, Flick and his associates began
strenuous efforts to gain possession of a very substantial group
of plants in the area of the Dnepr bend. These efforts led to a
partnership agreement between Flick and the Hermann Goering
Works for joint operation of these and other plants through a
company formed by the two partners called Dnjepr-Stahl [Dnepr
Steel] G.mb.H. The agreement reached with the Hermann
Goering Works in September 1942 was considered most satis-
factory by Flick and his associates. Burkart’s assistant, Kuettner,
wrote to Flick in October 1942, as follows (NI-3666, Pros. Ezx.
647):

“The division of work between Mittelstahl and Stahlwerke
Braunschweig [Brunswick] in Dnjepr-Stahl G.m.b.H. in the
manner prescribed by Mr. Pleiger is undoubtedly more advan-
tageous than we believed up to now. While up to now we
assumed that at best we should get only the foundry and rail-
road car factory, Kamenskeje [Dneprodzerzhinsk], and occupy
them with our staff, we shall now have to take over the whole
iron manufacturing end, while Stahlwerke Braunschweig is to
be responsible for manufacturing munitions. * * * Dr. Burkart
and Mr. Weiss also consider the latest working of the Pleiger
proposal as quite favorable.”

Before the war these plants employed well over 80,000 workers,
or about as much as the entire Flick Konzern before the war.

Having secured the promise of this great prize, Flick defended
it against all possible competitors. For example, Flick success-
fully opposed a suggestion by Pleiger that Vereinigte Stahlwerke
be brought into the management of some of the plants. Kuettner
reported the meeting as follows (NI-8667, Pros. Ex. 648)

“Herr Flick was of the opinion that, by involving the Stahl-
verein, the situation within the Dnepr Group would become
somewhat complicated. Then there would be three partners
in all.”

The evacuation of the Dnepr bend in September 1943 frustrated
Flick’s dreams of an empire there. The German authorities and
industrial concerns did not retreat without committing one final
act of plunder. The records of the Economic Staff for the East
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(Wirtschaftsstab Ost) tell us that over 1,000 railroad ears full of
machines and materials were removed from the Dnepr area.

Flick, Burkart, Kaletsch, and Weiss also participated in the
illegal seizure and exploitation of a factory in Riga commonly
referred to by the name “Vairogs” or “Phoenix”, which before the
war had manufactured railroad cars and other iron and steel
products. Flick’s efforts to acquire these properties commenced
little more than a month after the start of the German invasion
of the Soviet Union, and were finally rewarded in September
1942 when his Busch-Bautzen company gained possession of the
plant through a trusteeship arrangement awarded to it instead
of to Krupp, who had also been interested in the property. When
the officials of the Army Ordnance Office decided in favor of
Flick they were promised a suitable reward. Burkart wrote
Weiss (NI-3654, Pros. Ezx. 599):

“x * * that we would ask not only Herr Purucker, but above all,
Leyers, to become a member of the supervisory board (Aufsicht-
srat) of the Phoenix, in case we managed to found a separate
company of our own there. Herr Leyers is said to have been very

* pleased about this and gladly agreed.”

~ When the contracts were drawn up, the defendants tried in vain
to obtain a binding commitment that the government would, at the
end of the war, transfer title to the property to the Flick Konzern.
However, there was little doubt in their minds that this would be
the successful outcome. The authorities were reserving properties
in the East for combat veterans after the war. But Weiss noted
with apparent satisfaction that there probably would not be any
eligible veterans who could afford to enter the railroad car busi-
ness. In a memorandum of 28 September 1942, Weiss reported on
conferences he had had with government officials. The memoran-
dum states as follows (NI-8087, Pros. Ex. 602):

“In this connection, we also touched on the question of an op-
' tion on the railroad car factory Bautzen. The gentlemen pointed
out, however, that this was contrary to a decree in which the
Fuehrer expressly stated that all enterprises in the eastern terri-
tory should, after the end of the war, be made available pri-
marily to deserving combat veterans. We remarked that we
would endeavor to operate the works in such a way that the
Reich Commissioner would be satisfied with us and that, never-
theless, we hoped later on to have a chance of negotiating on
the purchase of the works. The representatives of the Reich
Commissioner mentioned, too, that it was very questionable in-
deed whether one person could be found later on who was a
combat veteran and suitable for taking over and operating these
large works.”
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The Vairogs plant was operated by Flick from October 1942
until the evacuation of Riga in the summer of 1944. During this
period it was actively engaged in war work, filling orders for gun
carriages, armored cars, and freight cars for the armed foreces.

In July 1943 it was apparent that the evacuation of Riga was
imminent. Without waiting to receive official orders to evacuate,
the Flick management began to prepare the machinery for ship-
ment. By 29 September, when official orders to evacuate were re-
ceived, more than 320,000 kilograms had already been removed.

The reaction of the defendant Weiss to this last note of plunder
sums up very well the defendants’ point of view toward property
in occupied territories. Weiss warmly congratulated his man-
ager at Vairogs, in the following words (NI-2598, Pros. Ex. 611):

“The fact that youn can still load a total of fifty cars in Riga
seems to be a remarkable achievement. Let us hope now that
the greater part of the salvaged material may be preserved for
the German armaments economy.”

The attitude of these defendants, and of other German indus-
trialists was just this—the more property they could seize in.
other countries, the more “remarkable” the “achievement”, as
Weiss put it. For them, it was open hunting season in all of
occupied Europe, and anything they could lay their hands on
was fair game. But it is important to remember that what they
participated in was far more than larceny on a grand scale.
They were also important participants in a program which had
for its basic objective the complete ruination of the economies of
the occupied countries and the permanent subjugation of their
people and their material resources to German domination.
Neither the illegal treatment of the property of occupied countries,
nor the illegal enslavement of their citizens, were simple isolated
crimes. Whatever the particular motives of individual partici-
pants in those crimes, both were really parts of a single over-all
criminal purpose and program, which was nothing less than the
complete domination of Germany over all of Europe and the ruin,
enslavement, or outright extermination of the independent life
of other countries, their citizens, and physical resources.

WAR CRIMES AND CRIMES AGAINST HUMANITY

GENERAL TAYLOR: Before proceeding to sketch the evidence
under counts three and four of the indictment, the prosecution
wishes to outline its conception of the legal principles underly-
ing war .crimes and crimes against humanity, as defined in
Article II of Control Council Law No. 10. Particularly with
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respect to crimes against humanity, counts three and four of
this indictment embody charges of criminal conduct before the
outbreak of war in-1939. The other cases which have been or
are now being tried before these Tribunals do not charge the
commission of crimes against humanity prior to September 1939.

The definitions of crimes in Law No. 10, and the comparable
definitions in the London Agreement and Charter of 8 August
1945, are statements and declarations of what the law of nations
was at that time and before that time. They do not create “new”
erimes; Article II of Law No. 10 states that certain acts are
“recognized” as crimes. International law does not spring from
legislation; it is a “customary” or “common” law which develops
from the “usages established among civilized peoples” and the
“dictates of the public conscience.” ! As they develop, these
usages and customs become the basis and reason for acts and
conduct, and from time to time they are recognized in treaties,
agreements, declarations, and learned texts.. The London Charter
and Law No. 10 are important items in this stream of acts and
declarations through which international law grows; they are
way stations from which the outlook is both prospective and
retrospective, but they are not retroactive. Mr. Henry L. Stim-
son has recently expressed these principles with admirable
clarity :2

“International law is not a body of authoritative codes or
gtatutes; it is the gradual expression, case by case, of the moral
judgments of the civilized world. As such, it corresponds pre-
cisely to the ecommon law of Anglo-American tradition. We
can understand the law of Nuremberg only if we see it for what
it is—a great new case in the book of international law, and not

a formal enforcement of codified statutes.”

Law No. 10 is all this and something more besides. It is a
legislative enactment by the Control Council, and is therefore part
of the law of and within Germany. One of the infirmities of
dictatorship is that, when it suffers irretrievable and final military
disaster, it usually crumbles into nothing and leaves the victims
of its tyranny leaderless amidst political chaos. The Third Reich
had ruthlessly hunted down every man and woman in Germany
who sought to express political ideas or develop political leadership
outside of the bestial ideology of Hitler. When the Third Reich
collapsed, Germany tumbled into a political vacuum. The Declara-
tion by the Allied powers of 5 June 1945, announced the “assump-
T ———y

: :guzue Convention No, IV of 18 October 1607.
Octo b:!’-\l'y L. Stimson, The Nuremberg Trial; Landmark in Law, (Foreign Affairs, New York,
¢ 1846-July 1947) Volume 25, page 180.
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tion of supreme authority” in Germany “for the maintenance of
order” and “for the administration of the country”, and recited
that:

“There is no central government or authority in Germany
capable of accepting responsibility for the maintenance of order,
the administration of the country, and compliance with the re-
quirements of the victorious powers.”

Following this declaration, the Control Council was constituted
as the repository of centralized authority in Germany. Law No. 10
is an enactment of that body, and is the law of Germany, although
its substantive provisions derive from and embody the law of
nations. The Nuernberg Military Tribunals are established under
the authority of Law No. 10,T and they render judgment not only
under international law as declared in Law No. 10, but under the
law of Germany as enacted in Law No. 10. The Tribunals, in
short, enforce both international law and German law, and in
interpreting and applying Law No. 10, they must view Law No. 10
not only as a declaration of international law, but as an enactment
of the occupying powers for the governance of and administration
of justice in Germany. The enactment of Law No. 10 was an
exercise of legislative power by the four countries to which the
Third Reich surrendered, and, as was held by the International
Military Tribunal :*

“* * ¥ the undoubted right of these countries to legislate
for the occupied territories has been recognized by the civilized
world.”

+ Control Council Law No. 10, Article III, paragraphs 1 (d) and 2; Military
Government Ordinance No. 7, Article II.

The “war crimes” defined in Law No. 10 are, by definition,
crimes committed in the course of war. Their primary sources
are the Hague Conventions of 1907 and the Geneva Convention
of 1929, which declare the law of nations at those times with
respect to land warfare, the treatment of prisoners of war, the
rights and duties of a belligerent power when occupying territory
of a hostile state, and other matters. There are no significant
differences between the definitions of “war crimes” contained in
the London Charter, and in Law No. 10. The scope of “war crimes”
in both is limited to “violations of the laws or customs of war.”

The charge of “war crimes” has no application, accordingly,
prior to the time when Germany actually embarked on its inva-
sions and aggressive wars. The war crimes count of the indictment
in the international trial was restricted to acts committed after
the outbreak of war with Poland on 1 September 1939. This limi-
tation was undoubtedly too narrow; the International Military

* Trial of the Major War Criminala, op. ¢it. volume I, page 218.
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Tribunal held that the occupation of Bohemia and Moravia in
March 1939 was an aggressive act resulting in a military occupa-
tion covered by the rules of war.! Argument could perhaps also
be made that the occupations of Austria and the Sudetenland in
1938 were sufficiently akin to a state of belligerency to bring the
laws of war into effect.

Likewise, the laws and customs of war apply between bellig-
erents, but not domestically or among allies. Acts by German
nationals against other German nationals are not “war crimes”,
nor are acts by Germans against Finns, Hungarians, or Ruma-
nians. Here again, German acts in Austria, Czechoslovakia, and
Italy after the 1943 capitulation might present special problems,
but we believe them to be academic in this case.

With respect to all three types of crimes recognized in Law
No. 10 (crimes against peace, war crimes, and crimes against
humanity), those Tribunals are, we respectfully submit, bound by
the definitions in Law No. 10, just as the International Military
Tribunal was bound by the definitions in the London Charter: 2

“The jurisdiction of the Tribunal is defined in the Agreement
and Charter, and the erimes coming within the jurisdiction of
the Tribunal, for which there shall be individual responsibility.
are set out in Article 6. The law of the Charter is decisive, and
binding upon the Tribunal.

“The Tribunal is, of course, bound by the Charter, in the
definition which it gives both of War Crimes and Crimes against
Humanity.”

In dealing with any questions which may arise concerning the
interpretation of Law No. 10, the Tribunal should, we believe,
construe the law with due regard to its dual nature as a decla-
ration of established principles of international law, and an enact-
ment by the Control Council having the force of law in Germany.
These factors will be of some importance in analyzing the defini-
tion of “crimes against humanity.”

The civilized usages and customs upon which the definition of
crimes against humanity is based are far more ancient than those
which gave rise to the concept of crimes against peace. The idea
that aggressive warfare is criminal was, to be sure, hinted at by
Grotius, but it cannot be said to have won universal acceptance
until the early part of the twentieth century, and its most striking
embodiments in treaties, declarations, and texts occurred after
the First World War. But the “public conscience” of civilization
has, at least since the American and French Revolutions, con-

© 1Ibig, p. 334.
* Ibid, pp. 218, 258
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demned as criminal those massacres and murderous persecutions
of population groups, which have occurred most frequently in the
past on racial and religious grounds. There are, to be sure, the
conventions, similar to the Hague and Geneva Conventions, which
deal with crimes against humanity. But crimes against humanity
are as old as war crimes, even though their substantive content
has never been spelled out in meticulous detail.

The London Charter, in Article 6 (¢), defined crimes against
humanity as follows:

“Crimes against humanity: namely, murder, extermination,
enslavement, deportation, and other inhumane acts committed
against any civilian population, before or during the war; or
persecutions on political, racial, or religious grounds in execu-
tion of or in connection with any crime within the jurisdiction
of the Tribunal, whether or not in violation of the domestic
law of the country where perpetrated.”

The comparable definition in Law No. 10 [Article II, paragraph
1 (¢)] reads:

“Crimes against humanity : Atrocities and offences, including
but not limited to murder, extermination, enslavement, deporta-
tion, imprisonment, torture, rape, or other inhumane acts com-
mitted against any civilian population, or persecutions on polit-
ical, racial or religious grounds whether or not in violation of
the domestic laws of the country where perpetrated.”

The addition of words such as “torture” and “rape” in the first
part of the definition does not significantly alter its meaning. As
will be seen in a moment, the same is true of the omission of the
clause “before or during the war”. Of considerably more impor-
tance is the clause “in execution of or in connection with any crime
within the jurisdiction of the Tribunal” which appears in the defi-
nition of the London Charter, but is omitted from the definition
in Law No. 10.

The International Military Tribunal construed this clause as
meaning that crimes against humanity do not, so to speak, stand
on their own feet, but are crimes under the London Charter only
if committed ““in execution of or in connection with” crimes
against peace or war crimes. The Tribunal further determined
that the evidence concerning crimes committed prior to 1939 did
not sufficiently establish such a connection, but it simultaneously
held that all such crimes committed during the war were so con-
nected and constituted erimes against humanity. All this appears
in the following extract from the judgment: }

t Judgment of the International Military Tribunal, volume 1, Trial of the
Major War Criminals, pages 2564 and 255.
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«“The policy of persecution, repression, and murder of civilians
in Germany before the war of 1939, who were likely to be hostile
to the government, was most ruthlessly carried out. The perse-
cution of Jews during the same period is established beyond all
doubt. To constitute crimes against humanity, the acts relied
on before the outbreak of war must have been in execution of,
or in connection with, any crime within the jurisdiction of the
Tribunal. The Tribunal is of the opinion that revolting and
horrible as many of these crimes were, it has not been satis-
factorily proved that they were done in execution of, or in
connection with, any such crime. The Tribunal therefore cannot
make a general declaration that the acts before 1939 were
erimes against humanity within the meaning of the Charter
but from the beginning of the war in 1939, war crimes were
committed on a vast seale, which were also crimes against
humanity; and insofar as the inhumane acts charged in the
indictment, and committed after the beginning of the war, did
not constitute war crimes, they were all committed in execution
of, or in connection with, the aggressive war, and therefore
constituted erimes against humanity.”

Before discussing the International Military Tribunal’s con-
struction of the London Charter, it will be helpful to note two
points concerning crimes against humanity, as defined in Law
No. 10, which are, we believe, quite clear. The first is that the
definition of erimes against humanity certainly comprehends such
crimes when committed by German nationals against other Ger-
man nationals.t It is to be observed that all the acts (murder,
imprisonment, persecution, ete.) listed in the definition of erimes
against humanity would, when committed against populations of
occupied countries, constitute war crimes. Consequently, unless
the definition of crimes against humanity applies to crimes by
Germans against Germans, it would have practically no independ-
ent application except to crimes against nationals of the satellite
countries, such as Hungary and Rumania.f Surely a major cate-

+ The same is true of crimes against peace and war crimes, but the appli-

cation of these erimes to acts by Germans against Germans is almost entirely
theoretieal,

1 Even the erimes in Bohemia and Moravia were war crimes under the
Tribunal’s decision. Judgment of the International Military Tribunal, volume
1, Trial of the Major War Criminals, page 334. The Tribunal apparently
held that all persecutions, etc., committed after 1939, were crimes against
hu-manity no matter where committed, and were also war crimes if com-
mitted in a country where the laws of war were applicable. (Id., pages
254-55, 259.) Military Tribunal II, in its opinion and judgment, in United
States v. Erhard Mileh (16 April 1947), held that Law No. 10 is applieable
to erimes against humanity committed by Germans against nationals of the
Axis satellites
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gory of crimes would not have been created for so relatively trivial
a purpose. But the matter is put quite beyond doubt by Article III
of Law No. 10, which authorizes each of the occupying powers to
arrest persons suspected of having committed crimes defined in
Law No. 10, and to bring them to trial “before an appropriate
tribunal”. Article III Par. 1 (d) further provides that:

“Such tribunal may, in the case of crimes committed by per-
sons of German citizenship or nationality against other persons
of German citizenship or nationality, or stateless persons, be a
German court, if authorized by the occupying authorities.”

This constitutes an explicit recognition that acts committed by
Germans against other Germans are punishable as crimes under
Law No. 10 according to the definitions contained therein, since
only such crimes may be tried by German courts, in the discretion
of the occupying power. If the occupying power fails to authorize
German courts to try crimes committed by Germans against other
Germans (and in the American Zone of Occupation no such au-
thorization has been given), then these cases are tried only
before non-German tribunals, such as these Military Tribunals.

The second point is that Law No. 10 covers crimes against
humanity committed prior to the attack on Poland in 1939, and
at least as far back as the Nazi seizure of power on 80 January
1933. This is the interpretation most consistent with the obvious
purposes of Law No. 10 as an enactment for the administration
of justice in Germany. But, again, the provisions of the law itself
leave no room for doubt. Article II (par. 5) of Law No. 10 pro-
vides that:

“In any trial or prosecution for a crime herein referred to,
the accused shall not be entitled to the benefits of any statute
of limitation in respect of the period from 30 January 1933 to 1
July 1945, nor shall any immunity, pardon or amnesty granted
under the Nazi regime be admitted as a bar to trial or punish-
ment.”

This provision has no application to war crimes, since the rules
of war did not come into play, at the earliest, before the annex-
ation of Austria in 1938. Nor, so far as we knew, were there any
German municipal laws recognizing or punishing crimes against
peace, to which statutes of limitations might have applied, or
any Nazi amnesties or pardons with respect thereto. This pro-
vision is clearly intended to apply primarily to crimes against
humanity, and explicitly recognizes the possibility of their com-
mission on and after 80 January 1933.

Viewing Law No. 10 as a legislative enactment for the govern-
ance of Germany, what is the scope of crimes against humanity
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ag therein defined? We cannot and need not discuss all possible
questions at this stage of this one case, and no doubt the Tribunals
may desire fuller discussion at a later stage in these proceedings.
But certain things are clear. The definition condemns “murder”,
“rape”, and other familiar crimes, but obviously not all murder
and rape cases are crimes against humanity in the sense of the
statute. Private and occasional murders and sex offenses, such
as unfortunately occur even in the most orderly and democratic
nations, are not within its intendment. Nor, we believe, are localized
outbursts of race hatred, or petty discriminations, covered by
the word “persecutions”. At the opposite end of the scale are
wholesale, nation-wide eampaigns, openly supported or connived
at by the government, to make life intolerable for, to expel, to
degrade, to enslave, or to exterminate large groups of the civilian
population. Such persecutions and murders, enslavements, or
other inhumane acts committed in connection therewith, certainly
fall within the scope of the definition. And it is participating in
crime of this magnitude which is charged against the defendants
in counts three and four of this indictment.

Acts properly falling within the definition in Law No. 10 are,
we believe, punishable under that law when viewed as an occupa-
tional enactment, whether or not they were connected with crimes
against peace or war crimes. No other conclusion can be drawn
from the disappearance of the clause “in execution of or in con-
nection with any crime within the jurisdiction of the Tribunal.’”
And no other conclusion is consonant with the avowed purposes of
the occupation as expressed at the Potsdam Conference, cardinal
among which are the abolition of the gross and murderous racial
and religious discriminations of the Third Reich, and preparation: 2

“for the eventual reconstruction of German political life on a
democratic basis, and for eventual peaceful cooperation in in-
ternational life by Germany.”

These purposes cannot possibly be fulfilled if those Germans
who participated in these base persecutions of their fellow nation-
als during the Hitler regime go unpunished. Were sovereignty in
Germany presently exercised by a democratic German Govern-
ment, such a government would perforce adopt and enforce legis-
¥ation comparable to these provisions of Law No. 10. Much better
it would be if this legislation were German and enforced by Ger-
man courts, but there is as yet no central German Government,
-_——

* As to the application of this clause by the International Military Tribunal,
see Trial of the Major War Criminals, op. cit., volume I, pages 66, 67 and
fOHOWing pages.

? Joint Report of the Anglo-Soviet-American Conferences, Berlin 2 August
1945, part III, paragraphs 8 and 4.
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old passions and prejudices are not yet completely dead, the judi-
cial tradition is not yet fully reestablished, and the American au-
thorities have not, as yet, seen fit to exercise their discretionary
power to commit the enforcement of Law No. 10, as between Ger-
mans, to German courts. * :

* Such authority has been delegated to the German courts in the French
zone. On 4 June 1946, the Court of Appeals of Baden (Badener Oberlandes-
gericht Freiburg) decided, in a criminal case against an auctioneer (acquit-
ted for other reasons), that the confiscation of certain Jewish property in
1940 was a erime against humanity under Control Couneil Law No. 10. The
decision is reported in Deutsche Rechts-Zeitschrift, September 1946, pages
93 and 94.

We believe, accordingly, that crimes against humanity as de-
fined in Law No. 10 “stand on their own feet” and are quite inde-
pendent of crimes against peace or war crimes. This is the only
logical and meaningful construction of Law No. 10 as an occupa-
tional enactment. But it must not be forgotten that the dicta-
torship of the Third Reich was highly integrated, and it would
be a serious mistake to overlook the close connection between the
" crimes against humanity charged in counts three and four of the
indictment, and the planning and waging of aggressive warfare
and war crimes. The acquisitions of brown coal fields through
“Aryanization” of Jewish holdings were part of a general program
to render Germany self-sufficient for war by utilizing brown coal
for making synthetic gasoline, and independent of ore imports,
through the development of low-grade ore deposits situated around
Salzgitter near the brown coal fields. The crimes against humanity
committed by the SS, which Flick and Steinbrinck helped to
finance, were inextricably intermingled with war crimes, and
with the preparation and waging of aggressive wars. Those
interrelationships and connections will be fully established by the
evidence which the prosecution will offer.

The foregoing exposition of the theory and scope of the defini-
tion of crimes against humanity in Law No. 10 does not, we be-
lieve, raise any substantial questions of retroactivity or ex post
facto application.

To begin with, a great many of the acts covered by the definition
were crimes at the time they were committed, under the law of
Germany, even of Nazi Germany. The Third Reich never legalized
murder, torture, and other inhumane acts, although the govern-
ment did openly instigate and support many such crimes. Most
of this was done administratively by abuse of the police power,
by extralegal organizations such as the SS, by the Wehrmacht,
by prostitution of the judiciary, and, in general, by consciously
and deliberately suppressing the law and perverting the agencies
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for its enforcement. As to those persecutions which were pur-
portedly legalized, as for example by the Nuernberg Laws, the
authors and executors of these tyrannical measures surely knew,
at the time, that they were acting at peril of just retribution in
the event of subsequent overthrow of the dictatorship and revival
of democracy and the reign of law.* It is in order to avoid any
distinction based on ‘“legislation” such as the Nuernberg Laws
that both the London Charter and Law No. 10 declare certain
acts to be crimes against humanity “whether or not in violation
of the domestic law of the country where perpetrated.”

* The confiscation of Jewish property involved in the Baden case, men-
tioned in the previous footnote [in text], had been ordered in 1940 by the
Gauleiter and Reichsstatthalter (Provincial Governor). The Court of Appeal
said: “In view of the facts, it cannot be doubted that the Gauleiter, in order-
ing these measures, was fully conscious of the criminal nature of the acts

committed.”

What is even more fundamental, the Nazi program for the
eradication of Jewry could not be legalized by the Nuernberg
Laws, or by any German or national law. This murderous pro-
gram violated usages long established among civilized peoples,
and was criminal under the law of nations.

In approaching this final point in our exposition, it is desirable
to refer again to the International Military Tribunal’s decision
under the London Charter. Since the words were eliminated from
Law No. 10, there is no need here to discuss at length the Tri-
bunal’s conclusion that the phrase “in execution of or in connec-
tion with any crime within the jurisdiction of the Tribunal”
limits the definition of crimes against humanity to such as were
connected with crimes against peace, or war crimes. Certainly
it was not the only possible construction, and it seems to us far
more probable that the clause in question was intended to make
it clear that the definition was not meant to embrace private
or occasional crimes, or local, petty persecutions, but only such
wholesale campaigns of eradication as are condemned by civilized
usage as contrary to the law of nations, and therefore ‘“within
the jurisdiction” of a Tribunal established to apply and enforce
the law of nations.

Assuming the validity of the International Military Tribunal’s
conclusion in this respect, it seems far more difficult to follow
that decision in arbitrarily fixing upon September 1939 as the
date before which none of the acts mentioned in the definition
of crimes against humanity are punishable as such, and after
which all are punishable. It is at least theoretically possible that
-Some such crimes were committed after 1939 which had no sub-
stantial connection with crimes against peace or war crimes. It
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is more than possible—it is quite certain—that many crimes be-
fore the war were closely connected with preparations and plans
for aggressive war.t The prosecution strongly urges that the
degree of connection should have been ascertained on the basis.
of the evidence establishing the particular crime, rather than
by recourse to a plausible but essentially arbitrary date. Perhaps
in a proceeding of such wide scope as the international trial, this
would have been extremely burdensome.

+In the case of von Schirach, the International Military Tribunal held
that Austria was occupied “pursuant to a common plan of aggression”
which was a erime within the jurisdiction of the Tribunal and therefore a
basis for charging crimes against humanity in connection with the occupation.
Von Schirach, however, did not become a Gauleiter of Vienna until July 1940.

It is fair to say that the charge of crimes against humanity
did not play an important part in the judgment of the Interna-
tional Military Tribunal,{ and that those points may profitably
be examined afresh. Mr. Henry L. Stimson’s comment on this
aspect of the judgment is instructive: 1+

T With the exception of Raeder and Doenitz (indicted on count three and
convicted thereon, but not indicted on count four) and Streicher and von
Schirach (indicted on count four and convicted thereon, but not indicted on
count three), all defendants convicted under either count three (war crimes)
or count four (crimes against humanity) were convicted under both. The acts
charged against Streicher appear to have been war crimes, and he appar-
ently could have been as readily convicted on eount three had he been so
indicted. Schirach was convicted on the basis of his actions in Austria
beginning in July 1940.

4t Henry L. Stimson, The Nuremberg Trial: Landmark in Law, op. cit.,
volume 25, page 187.

“The charge of crimes against humanity was limited by the
Tribunal to include only aectivities pursued in connection with
the crime of war. The Tribunal eliminated from its jurisdie-
tion the question of the criminal accountability of those re-
sponsible for wholesale persecution before the outbreak of the
war in 1939. With this decision I do not here venture to quarrel,
but its effect appears to me to involve a reduction of the mean-
ing of crimes against humanity to a point where they become
practically synonymous with war crimes.”

Even more illuminating are the comments on the Tribunal’s
decision by the French member of the Tribunal, Professor Don-
nedieu de Vabres. In a lecture delivered in March 1947, the
learned jurist stated: +

T Le Procés de Nuremberg, Conférence de Monsieur le Professeur Donnedieu
de Vabres, Juge au Tribunal Militaire International des Grands Criminels
de Guerre, under the auspices of the Association des Etudes Internationales
and the Association des Etudes Internationales and the Association des
Etudes Criminologiques, March 1947.
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“The anxiety to safeguard the autonomy of states, which is
nothing but application to international relations of an incon-
testable principle of conduct * * * was not neglected by the
Tribunal. What shows that point is the attitude it adopted
toward two types of crimes declared by the Charter and
broadly set forth in the indictment; the ones dealing with the
conspiracy and crimes against humanity.

“The general notion of conspiracy is peculiar to British
law * * *, The notion of crimes against humanity is also an
innovation, inasmuch as it reaches beyond infractions of
common law—murders, assaults, and batteries—to reach ill-
defined acts that common law does not repress, such as po-
litical, religious, or racial persecutions.

% £ & * * * *

“But it is noteworthy that if the Tribunal, bound by the
Charter, did not expressly reject these two notions, it did not
draw from them any practical consequences. It emptied them
of their substance.t Crimes against humanity are confounded
with war erimes, so that infractions of this nature, committed
before the outbreak of hostilities, are beyond the competence
of the Tribunal, and only acts recognized and punished by
existing law are declared criminal.”

+ “Il les a vidées de leur substance.”

The prosecution respectfully suggests that it is not the fune-
tion of the Military Tribunals to empty of their substance the
provisions of Law No. 10, but rather fo determine, and give
effect to, what substance is found there. And in ascertaining,
that substance we must look, as heretofore stated, to Law No..
10’s dual nature as an occupational enactment, and as a declara-
tion of principles of the law of nations.

No doubt its roots are even older, but the concept of crimes
against humanity first finds identifiable expression, as an inter-
national law concept, in the works of Grotius. His view was much
more far-reaching than what the prosecution suggests today.
Grotius, the father of the legal distinction between “just” and
“unjust” wars, described as “just” a war undertaken for the
purpose of defending the subjects of a foreign state from in-
juries inflicted by their ruler.t

t Cited by the British chief prosecutor, Sir Hartley Shawcross, before the
International Military Tribunal.

’Fhis doctrine that inhumane atrocities against civilian popu-
la}twns are so contrary to the law of nations that a country is
rightfully entitled to interfere and endeavor to put an end to
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them, by diplomatic protest or even by force, was repeatedly
voiced and often acted upon during the nineteenth century.t We

1 Perhaps the earliest such episode occurred in 1744, when England, Hol-
land, six other countries, and the Pope joined in a movement to aid and
protect the Jews of Bohemia, whose expulsion Maria Theresa had ordered.

do not propose a parade of scholarship at this time; a few in-
stances will suffice.

England, France, and Russia intervened in 1827 to end the
atrocities in the Greco-Turkish warfare.! President Van Buren’s
Secretary of State, John Forsyth, intervened with the Sultan of
Turkey in 1840 on behalf of the persecuted Jews of Damascus
and Rhodes.2 The French intervened forcibly to check religious
atrocities in Lebanon in 1861.3 During the latter part of the
nineteenth century and up to 1915, there was a series of protests
and expostulations from a variety of nations directed to the gov-
ernments of Russia and Rumania with respect to pogroms and
other atrocities against Jews, and to the government of Turkey
on behalf of persecuted Christian minorities.# In 1902, Secretary
of State John Hay sent to Rumania a note of strong remonstrance
“in the name of humanity” against Jewish persecutions, saying
“this government cannot be a tacit party to such international
wrongs”. The Kishinev massacre and other massacres in Russia
in 1903 caused President Theodore Roosevelt to say in his annual
message to Congress (1904) :

“Nevertheless, there are occasional crimes committed on so
vast a scale and of such peculiar horror as to make us doubt
whether it is not our manifest duty to endeavor at least to
show our disapproval of the deed and our sympathy with those
who have suffered by it. The case must be extreme in which
such a course is justifiable * * *, The cases in which we could
interfere by force of arms as we interfered to put a stop to the
intolerable conditions in Cuba, are necessarily very few.”

*L. Oppenheim, International Law, (Longmans, Green & Co., London,
New York, 1920) 3d edition, volume I, page 229.

*State Department Publications, No. 9, pages 153-54. [Moore’s Digest
of International Law, volume 6, page 347.]

* Norman Bentwich, “The League of Nations and Racial Persecution in
Germany,” Problems of Peace and War, (1934), volume 19, page T5.

* By the British Government to Rumania in 1867; by the United States,
Germany, and five other powers to Rumania in 1872; Bentwich, op. cit. The
Treaty of Berlin (1878) contained strong provisions for the protection of
religious minorities in several eastern European countries, particularly Tur-
key. Idem. There were further protests to Turkey in 1879, 1880, 1895, 1913,
and 1916. The German Government joined in the remonstrance of 1915.
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As Roosevelt’s reference to Cuba indicates, one of the avowed
purposes of American intervention thete in 1898 was, as President
McKinley stated in his special message of 11 April 1898:*

“Rjrst. In the cause of humanity and to put an end to the
barbarities, bloodshed, starvation, and horrible miseries now
existing there, and which the parties to the conflict are either
unable or unwilling to stop or mitigate. It is no answer to say
this is all in another country, belonging to another nation, and
therefore none of our business. It is specially our duty, for it
is right at our door.”

There is no need to multiply examples. This sustained and
repeated practice caused a learned German law professor to write,
as early as 1878, that: 2

“States are allowed to interfere in the name of international
law if ‘Human rights’ are violated to the detriment of any single
race.”

1 Charles G. Hyde, International Law (Little, Brown & Co., Boston 1945),
2d Revised Ed., volume 1, page 259.

2J. K. Bluntschi (Professor of Law at Heidelberg University), Das
Moderne Voelkerrecht der Zivilisierten Staaten (1878), 83d Ed., page 270.

As was stated by Sir Hartley Shawcross, the British Chief Prose-
cutor at thi_ international trial: *

“The rights of humanitarian intervention on behalf of the
rights of man trampled upon by a state in a manner shocking
the sense of mankind, has long been considered to form part
of the recognized law of nations. Here too, the Charter merely
develops a preexisting prineiple.”

There can be no doubt, in summary, that murderous persecu-
tions and massacres of civilian population groups were clearly
established as contrary to the law of nations long before the
First World War. Upon occasion, nations resorted to forceful in-
tervention in the affairs of other countries to put a stop to such
atrocities. Diplomatic or military intervention was, accordingly,
the sanction traditionally applied when crimes against humanity
were committed, Before passing to more recent declarations on
this subject, the prosecution wishes to suggest that, in its view,
unilateral sanctions of this kind today are ineffective if confined
to words and dangerous if military measures are resorted to.
Il.ltervention may well have been an appropriate sanction in the
nineteenth century, when the fearful resources of modern warfare
were unknown, and particularly when resorted to by a strong na-

‘tlon In behalf of minorities persecuted by a much weaker nation.
e e e,
* Trial of the Major War Criminals, op ecit,, volume III, page 92.
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Indeed, lacking some vehicle for true collective action, inter-
ventions were probably thefnly possible sanction. But they are
outmoded, and cannot be resorted to in these times either safely
or effectively. It is, no doubt, considerations such as these which.
led the distinguished French member of the International Mili-
tary Tribunal to look upon crimes against humanity with such a
jaundiced eye. *

* “When he wanted to seize the Sudetenland or Danzig, he charged the
Czechs and the Poles with erimes against humanity. Such charges give a

pretext which leads to interference in international affairs of other coun-
tries.” Le Procés de Nuremberg, op cit.

But the fact that a particular method of enforcing law and pun-
ishing crime has become outmoded does not mean that what was
previously a well-recognized crime at international law is such no
longer. International criminal law is merely going through a
transition which municipal eriminal law passed through cen-
turies ago. If I discover that my next door neighbor is a Blue-
beard who has murdered six wives, I am thoroughly justified in call-
ing the police; but I cannot legally enter his house and visit retri-
bution on him with my own hand. International society, too, has
now reached the point where the enforcement of international
criminal law must be by true collective action, through an agent—
be it the United Nations, a world court, or what you will—truly
representative of all civilized nations. This Tribunal 4is such an
agent. It renders judgment under a statute enacted by the four
great powers charged with the occupation of Germany. The prin-
ciples set forth in this statute are derived from an international
agreement entered into by the same four powers and adhered to
by nineteen other nations. Although constituted by the American
occupation aunthorities, and composed of American judges, it is,
in short, an international tribunal.

The trend away from interventions and toward collective action
by international organizations arose after the First World War.
All that has happened since that time has served only to reinforce
the already well-established doctrine that violent and widespread
persecution of civilian population groups is a crime under the law
of nations. In founding the League of Nations, special provision
was made in regard to the rights of religious, racial, and national
minorities in the states newly created after the World War, and
for determining questions of violations of minority rights by the
Permanent Court of International Justice. Germany herself in-
voked the jurisdiction of the court in 1923, to enforce the articles
relating to Poland.

The early persecutions of the Jews under the Third Reich pro-
voked a storm of indignation outside Germany, which embodied,
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«» * * 5 deeply grounded expression of a legal conviction pre-
vailing among the highest governmental and ecclesiastical au-
thorities, and among professional and cultural leaders, that the
measures of the Hitler government were a crime against those
fundamental mutual obligations of mankind, which concern
every member of the civilized community.” *

* Siegfried Goldschmidt, Legal Claims Against Germany (The Dryden
Press, New York, 1945), pages 16 and 17

The League of Nations in 1933 appointed a High Commissioner
for refugees from Germany (Mr. James G. McDonald) who report-
ed to the League in December 1935 that:

“The developments since 1933, and in particular those of the
Nuernberg legislation, call for fresh collective action in regard
to the problem created by persecution in Germany. The moral
authority of the League of Nations and of states, members of
the League, must be directed towards a determined appeal to
the German Government in the name of humanity and of the
principles of the public law of Europe.”

I hope we do not hear it suggested in this courtroom that the
leaders of the Third Reich, and those others who participated in
and profited by the deliberate and calculated policies of dispers-
ing and exterminating the Jewish people, were unaware that
all civilized men condemned this policy as barbarous and regarded
their conduct as criminal. Never was any group of men more
thoroughly warned; and never was a warning so utterly disre-
garded.

COUNT THREE—ARYANIZATION

MR. LYoN: The ruthless persecution of Jews under the Third
Reich is a matter of common knowledge throughout the world.
Much of this was economic persecution of various forms, includ-
ing the coercive dispossession of Jewish property owners, a pro-
cess known generally as “Aryanization”.

Count three of the indictment charges the defendants Flick,
Kaletsch, and Steinbrinck with instigating and participating in
the Aryanization of brown coal properties in central and south~
eastern Germany, formerly owned by the Petscheks, a Jewish
family most of whose members were citizens of Czechoslovakia.
These properties were probably the most valuable holdings which
were. Aryanized under the Third Reich. The same defendants
are also accused by reason of their participation in the Aryaniza-
_tion of the blast furnaces known as Hochofenwerk Luebeck and
companies which owned stock of Luebeck, including Rawack and
Gruenfeld A.G.
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The means used by the German Government, the Nazi Party
and business interests in Germany to force Jewish owners to
part with their property at bargain prices or for no price at all
were many and varied. There was no formal statute on the
books until the end of 1938 which on its face forced Jewish
owners to sell. This was doubtless due to caution rather than
conviction. If confiscation of Jewish property took place by
government action, German assets in other countries might be
attached, and perhaps it was considered unnecessary to enact
such a statute since the general anti-Semitic program, involving
indignities, cruelties, and discriminatory laws of many kinds,
would make life so unbearable for Jews in Germany that they
would sacrifice their property in any event, and attempt to
depart.

The procedure followed by Germans who were eager to acquire
Jewish property frequently involved the procurement of threats
by officials of the Nazi Party or the government, including the
Gestapo. Under the circumstances prevailing in Germany the
mere suggestion of an unfavorable view by the government was
often enough. The defendants Flick, Kaletsch, and Steinbrinck
are charged with participating in Aryanization projects, not only
by taking advantage of the general climate of anti-Semitism in
Germany but also by playing a major role in applying various
kinds of special coercion to the owners of properties which they
desired.

The particular crimes charged against these defendants in this
count had many international implications. They were intimately
connected with preparation by Germany for aggressive war.
These Aryanization projects were carried out with the aid and
cooperation of the Office of the Four Year Plan which was headed
by Hermann Goering and which was the spearhead of Germany’s
economic preparation for war.

The intimate connection between Germany’s aggressive acts
and wars and the defendants’ economic persecution of Jews is
aptly symbolized by the cynical manner in which they awaited
successive invasions or wars with the hope and confidence that
these moves would facilitate their efforts to acquire Jewish prop-
erty. For example, the Petschek transactions were heavily in-
fluenced by Germany’s invasions and threats against Austria
and Czechoslovakia. At the beginning of 1938 the Petscheks were
not willing to sell at a hopelessly inadequate price. On 17 Feb-
ruary 19388, 23 days before the shotgun marriage between Ger-
many and Austria, the defendant Steinbrinck wrote a memo-
randum in which he speculated on whether, as he put it (NI-3241,
Pros. Ex. 421),* “the change in the Austrian circumstances will

* Reproduced below in section VI B.
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make any impression on the Petscheks.” He added (NI-8241,
Pros. Ex. 421): “Some persons state that the acquisition of
Petschek is unnecessary because political developments will create
a fait accompli in a short time.”

On 24 March 1938, 12 days after the Anschluss, Kaletsch specu-
lated in a memorandum for Flick that the Petschek problem might
be solved by itself through the incorporation of Czechoslovakia.
He said (NI-3238, Pros. Ex. 422):

“* * * political developments in Vienna have led certain
agencies to take a different view of the problems in connec-
tion with Prague than they took several months ago.”

One branch of the Petschek family, the Julius Petscheks, saw
the handwriting on the wall and concluded a deal with Flick on
21 May 1938, under which they received a substantial considera-
tion, although a great deal less than the full market value of their
properties. Steinbrinck blandly explained in a letter to the Minis-
try of Economics on 4 June 1938 that “The JP interests signed
under the pressure of the political crisis.”

The Ignaz Petscheks refused to give in so readily, and less
subtle forms of pressure had to be devised. Their headquarters
happened to be in the Sudetenland. Immediately after Nazi
threats to the peace led to the Munich Agreement of 30 September
1938, Steinbrinck reported to Flick on plans worked out with
the notorious Wilhelm Keppler and other government officials
to take possession of the Petschek business offices, to block all
their accounts, and to audit their books with the obvious purpose
of arriving at enormous tax deficiencies. The eventual confisca-
tion of the Ignaz Petschek properties was accomplished soon
after Germany had seized all of Czechoslovakia in March of 1939.

Still another Aryanization scheme—this time of property in
Poland—was planned (but apparently never carried out) by the
defendants in anticipation of the German invasion of Poland,
which was in fact launched 1 September 1939. In July 1939
Flick and his henchmen, Kaletsch and Rohde, had their eyes on
the Rybnick mining properties in Poland, owned by Jewish in-
ferests. At that time Kaletsch wrote that it might be advisable
to buy up cheaply some foreign claims against Rybnick. Then,
he stated, “If Rybnick should become part of Germany we would
be in a preferred position to take over the property.”

A. The Blast Furnaces of Hochofenwerke Luebeck A.G.

N Flick’s first major industrial acquisitions through Aryaniza-
tion were the blast furnaces of Hochofenwerke Luebeck, A.G.
These were acquired through a series of transactions mostly in
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1937 and 1938 by which Flick acquired stock of Luebeck from
several of its principal owners, including the Hahn company an