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PREFACE

In April 1949, judgment was rendered in the last of the series
of 12 Nuernberg war crimes trials which had begun in October
1946 and were held pursuant to Allied Control Council Law No. 10.
Far from being of concern solely to lawyers, these trials are of
especial interest to soldiers, historians, students of international
affairs, and others. The defendants in these proceedings, charged
with war crimes and other offenses against international penal
law, were prominent figures in Hitler’s Germany and included
such outstanding diplomats and politicians as the State Secretary
of the Foreign Office, von Weizsaecker, and cabinet ministers von
Krosigk and Lammers; military leaders such as Field Marshals
von Leeb, List, and von Kuechler; SS leaders such as Ohlendorf,
Pohl, and Hildebrandt; industrialists such as Flick, Alfried Krupp,
and the directors of I. G. Farben; and leading professional men
such as the famous physician Gerhard Rose, and the jurist and
Acting Minister of Justice, Schlegelberger.

In view of the weight of the accusations and the far-flung activi-
ties of the defendants, and the extraordinary amount of official
contemporaneous German documents introduced in evidence, the
records of these trials constitute a major source of historical
material covering many events of the fateful years 1933 (and
even earlier) to 1945, in Germany and elsewhere in Europe.

The Nuernberg trials under Law No. 10 were carried out under
the direct authority of the Allied Control Council, as manifested
in that law, which authorized the establishment of the Tribunals.
The judicial machinery for the trials, including the Military
Tribunals and the Office, Chief of Counsel for War Crimes, was
prescribed by Military Government Ordinance No. 7 and was part
of the occupation administration for the American zone, the Office
of Military Government (OMGUS). Law No. 10, Ordinance No.
7, and other basic jurisdictional or administrative documents are
printed in full hereinafter.

The proceedings in these trials were conducted throughout in
the German and English languages, and were recorded in full by
stenographic notes, and by electrical sound recording of all oral
Proceedings. The 12 cases required over 1,200 days of court
Droceedings and the transcript of these proceedings exceeds
330,000 pages, exclusive of hundreds of document books, briefs,
etc. Publication of all of this material, accordingly, was quite
unfeasible. This series, however, contains the indictments, judg-
ments, and other important portions of the record of the 12 cases,
and it is believed that these materials give a fair picture of the
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trials, and as full and illuminating a picture as is possible within
the space available. Copies of the entire record of the trials are
available in the Library of Congress, the National Archives, and
elsewhere.

In some cases, due to time limitations, errors of one sort or
another have crept into the translations which were available
to the Tribunal. In other cases the same document appears in
different trials, or even at different parts of the same trial, with
variations in translation. For the most part these inconsistencies
have been allowed to remain and only such errors as might cause
misunderstanding have been corrected.

Volumes VI, VII, VIII, and IX of this series are dedicated to
the three “industrialist” cases, commonly referred to as the Flick,
Farben, and Krupp cases because the defendants were charged
principally for their conduct as officials of one of these three
German firms. The materials selected from the records of these
three trials have been apportioned to the volumes in this series
as follows: Flick, volume VI; Farben, volumes VII and VIII;
Krupp, volume IX.

Each of the three industrial cases contained charges relating
to slave labor and to the plunder and expropriation of property
in occupied countries. Under these charges findings of guilty
were made by the Tribunals as to one or more defendants in each
of the three eases. The Farben and Krupp cases, but not the Flick
case, involved charges of crimes against the peace by criminal
participation in the planning and waging of aggressive wars.
These charges were dismissed as to all defendants. The Flick
and Farben cases, but not the Krupp case, contained charges
relating to membership in and support of the SS, an organization
of the Nazi Party declared to be criminal by the International
Military Tribunal. Under these charges findings of guilty were
made by the Tribunal in the Flick case, whereas in the Farben
case these charges were dismissed as to all defendants charged.
The Flick case was the only one of these three industrialist cases
which charged erimes against humanity by conduct involving the
“Aryanization” of Jewish property begun before the invasion of
Austria in March 1938. This charge was dismissed on the ground
that the Tribunal did not have jurisdiction.
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TRIALS OF WAR CRIMINALS BEFORE NUERENBERG

United States of America

against
Karl Brandt, et al.
Erhard Milch

Josef Altstoetter, et al.

Oswald Pohl, et al.
Friedrich Flick, et al.
Carl Krauch, et al.
Wilhelm List, et al.
Ulrich Greifelt, et al.
Otto Ohlendorf, et al.
Alfried Krupp, et al.

Ernst von Weizsaecker,

et al.

Wilhelm von Leeb, et al.

Procedure

MILITARY TRIBUNALS

Popular Name

Medical Case
Mileh Case

-Justice Case

Pohl Case

Flick Case

I. G. Farben Case
Hostage Case
RuSHA Case
Einsatzgruppen Case
Krupp Case
Ministries Case

High Command Case

Volume No.
I and II
II
III
Vv
VI
VII and VIII
XI
IVand V
v
X
XTI, XIII, and XIV
X and XI
XV

ARRANGEMENT BY SUBJECT UNITS FOR PUBLICATION*

United States of America

against

Karl Brandt, et al.
Erhard Milch

Josef Alistoetter, et al.

Procedure

Popular Name

MEDICAL
Medical Case
Mileh Case

LEGAL
Justice Case

Volume No.

Iand IT
II

III
XV

ETHNOLOGICAL (Nazi racial policy)

Otto Ohlendorf, et al.
Ulrich Greifelt, et al.
Oswald Pohl, et al.

Friedrich Flick, et al.
Carl Krauch, et al.
Alfried Krupp, et al.

Wilhelm List, et al.

Wilhelm von Leeb, et al.

POLITICAL and GOVERNMENT

Einsatzgruppen Case
RuSHA Case
Poh! Case

ECONOMIC
Flick Case
I. G. Farben Case
Krupp Case

MILITARY
Hostage Case
High Command Case

11 Ernst von Weizsaecker, Ministries Case

et al.

v
IVand V
v

VI
VII and VIII
IX

XI
X and XI

XII, XIII, and XIV

e — s
* Although the subject materiasl in many of the cases overlaps, it was believed that this
arrangement of the cases by volumes would be most helpful to the reader and the most

feasible for publication purposes.
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DECLARATION ON GERMAN ATROCITIES
[Moscow Declaration]
Released November 1, 1943

THE UNITED KINGDOM, the United States and the Soviet Union have re-
ceived from many quarters evidence of atrocities, massaeres and cold-blooded
mass executions which are being perpetrated by the Hitlerite forces in the
many countries they have overrun and from which they are now being steadily
expelled. The brutalities of Hitlerite domination are no new thing and all
the peoples or territories in their grip have suffered from the worst form of
government by terror. What is new is that many of these territories are now
being redeemed by the advancing armies of the liberating Powers and that in
their desperation, the recoiling Hitlerite Huns are redoubling their ruthless
cruelties. This is now evidenced with partienlar clearness by monstrous erimes
of the Hitlerites on the territory of the Soviet Union which is being liberated
from the Hitlerites, and on French and Italian territory.

Accordingly, the aforesaid three allied Powers, speaking in the interests of
the thirty-two [thirty-three] United Nations, hereby solemnly declare and
give full warning of their declaration as follows:

At the time of the granting of any armistice to any government which may
be set up in Germany, those German officers and men and members of the Nazi
party who have been responsible for, or have taken a consenting part in the
above atrocities, massacres, and executions, will be sent back to the countries
in which their abominable deeds were done in order that they may be judged
and punished according to the laws of these liberated countries and of the
free governments which will be created therein. Lists will be compiled in all
possible detail from all these countries having regard especially to the invaded
parts of the Soviet Union, to Poland and Czechoslovakia, to Yugoslavia and
Greece, including Crete and other islands, to Norway, Denmark, the Nether-
lands, Belgium, Luxemburg, France and Italy.

Thus, the Germans who take part in wholesale shootings of Italian officers
or in the execution of French, Duteh, Belgian, or Norwegian hostages or of
Cretan peasants, or who have shared in the slaughters inflicted on the people
of Poland or in territories of the Soviet Union which are now being swept
clear of the enemy, will know that they will be brought back to the scene of
their crimes and judged on the spot by the peoples whom they have outraged.
Let those who have hitherto not imbrued their hands with innocent blood
beware lest they join the ranks of the guilty, for most assuredly the three
allied Powers will pursue them to the uttermost ends of the earth and will
deliver them to their accusers in order that justice may be done.

The above declaration is without prejudice to the case of the major erim-
inals, whose offences have no particular geographical localisation and who
will be punished by the joint decision of the Governments of the Allies.

[Signed]
Roosevelt
Churchill
Stalin



EXECUTIVE ORDER 9547

PROVIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES

By virtue of the authority vested in me as President and as Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1, Associate Justice Robert H. Jackson is hereby designated to act as the
Representative of the United States and as its Chief of Counsel in preparing
and prosecuting charges of atrocities and war crimes against such of the
leaders of the European Axis powers and their principal agents and acces-
sories ag the United States may agree with any of the United Nations to bring
to trial before an international military tribunal. He shall serve without
additional compensation but shall receive such allowance for expenses as may
be authorized by the President.

2. The Representative named herein is authorized to select and recommend
to the President or to the head of any executive department, independent
establishment, or other federal agency necessary personnel to assist in the
performance of his duties hereunder. The head of each executive department,
independent establishment, and other federal agency is hereby authorized
to assist the Representative named herein in the performance of his duties
hereunder and to employ such personnel and make such expenditures, within
the limits of appropriations now or hereafter available for the purpose, as
the Representative named herein may deem necessary to accomplish the
purposes of this order, and may make available, assign, or detail for duty
with the Representative named herein such members of the armed forces and
other personnel as may be requested for such purposes.

3. The Representative named herein is authorized to cooperate with, and
receive the assistance of, any foreign Government to the extent deemed
necessary by him to accomplish the purposes of this order.

: HArry S. TRUMAN
THE WHITE HOUSE,
May 2, 1945.
(F. R. Doc. 45-7256; Filed, May 3, 1945; 10:57 a. m.)

LONDON AGREEMENT OF 8 AUGUST 1945

AGREEMENT by the Government of the UNITED STATES OF AMERICA, the
Provisional Government of the FRENCH REPUBLIC, the Government of the
UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND and the
Government of the UNION OF SOVIET SoCIALIST REPURLICS for the Prosecu-
tion and Punishment of the MAJorR WAR CRIMINALS of the EUROPEAN AXIS
WHEREAS the United Nations have from time to time made declarations of

their intention that War Criminals shall be brought to justice;

AND WHEREAS the Moscow Declaration of the 30th October 1943 on German
atrocities in Occupied Europe stated that those German Officers and men and
members of the Nazi Party who have been responsible for or have taken a
consenting part in atrocities and crimes will be sent back to the countries in
which their abominable deeds were done in order that they may be judged and
Dunished according to the laws of these liberated countries and of the free
Governments that will be created therein;
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AND WHEREAS this Declaration was stated to be without prejudice to the
case of major eriminals whose offenses have no particular geographical loca-
tion and who will be punished by the joint decision of the Governments of
the Allies;

Now THEREFORE the Government of the United States of America, the
Provisional Government of the French Republic, the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government
of the Union of Soviet Socialist Republics (hereinafter called “the Signa-
tories”) acting in the interests of all the United Nations and by their repre-
sentatives duly authorized thereto have concluded this Agreement.

Article 1. There shall be established after consultation with the Control
Council for Germany an International Military Tribunal for the trial of war
criminals whose offenses have no particular geographieal location whether
they be accused individually or in their capacity as members of organizations
or groups or in both capacities.

Article 2. The constitution, jurisdiction and functions of the International
Military Tribunal shall be those set out in the Charter annexed to this Agree-
ment, which Charter shall form an integral part of this Agreement.
Article 3. Each of the Signatories shall take the necessary steps to make
available for the investigation of the charges and trial the major war
eriminals detained by them who are to be tried by the International Military
Tribunal. The Signatories shall also use their best endeavors to make avail-
able for investigation of the charges against and the trial before the In-
ternational Military Tribunal such of the major war eriminals as are not
in the territories of any of the Signatories.

Article 4. Nothing in this Agreement shall prejudice the provisions estab-
lished by the Moscow Declaration concerning the return of war criminals
to the countries where they committed their crimes.

Article 5. Any Government of the United Nations may adhere to this
Agreement by notice given through the diplomatic channel to the Govern-
ment of the United Kingdom, who shall inform the other signatory and
adhering Governments of each such adherence.

Article 6. Nothing in this Agreement shall prejudice the jurisdiction or
the powers of any national or occupation court established or to be estab-
lished in any allied territory or in Germany for the trial of war eriminals.
Article 7. This agreement shall come into force on the day of signature and
shall remain in force for the period of one year and shall continue thereafter,
subject to the right of any Signatory to give, through the diplomatic channel,
one month’s notice of intention to terminate it. Such termination shall not
prejudice any proceedings already taken or any findings already made in
pursuance of this Agreement.

IN WITNESS WHEREOF the Undersigned have signed the present Agreement.

DoONE in quadruplicate in London this 8t day of August 1945 each in
English, French and Russian, and each text to have equal authenticity.

For the Government of the United States of America
ROBERT H. JACKSON

For the Provisional Government of the French Republie
ROBERT FALCO

For the Government of the United Kingdom of Great

Britain and Northern Ireland JowitT, C.

For the Government of the Union of Soviet Socialist
Republics I. NIKITCHENKO
A. TRAININ
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CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL

I. CONSTITUTION OF THE INTERNATIONAL MILITARY TRIBUNAL

Article 1. In pursuance of the Agreement signed on the 8th day of August
1945 by the Government of the United States of America, the Provisional
Government of the French Republic, the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government of the Union of
Soviet Socialist Republics, there shall be established an International Military
“Tribunal (hereinafter called “the Tribunal”) for the just and prompt trial and
punishment of the major war criminals of the European Axis.

Article 2. The Tribunal shall consist of four members, each with an alternate.
One member and one alternate shall be appointed by each of the Signatories.
The alternates shall, so far as they are able, be present at all sessions of the
Tribunal. In case of illness of any member of the Tribunal or his incapacity
for some other reason to fulfill his functions, his alternate shall take his place.
Article 3. Neither the Tribunal, its members nor their alternates can be chal-
lenged by the prosecution, or by the Defendants or their Counsel. Each
Signatory may replace its member of the Tribunal or his alternate for
reasons of health or for other good reasons, except that no replacement may
take place during a Trial, other than by an alternate.

Article 4. )

(a) The presence of all four members of the Tribunal or the alternate for
any absent member shall be necessary to constitute the quorum.

(b) The members of the Tribunal shall, before any trial begins, agree
among themselves upon the selection from their number of a President, and
the President shall hold office during that trial, or as may otherwise be
agreed by a vote of not less than three members. The principle of rotation
of presidency for successive trials is agreed. If, however, a session of the
Tribunal takes place on the territory of one of the four Signatories, the repre-
sentative of that Signatory on the Tribunal shall preside.

(¢) Save as aforesaid the Tribunal shall take decisions by a majority vote
and in case the votes are evenly divided, the vote of the President shall be
decisive: provided always that convictions and sentences shall only be im-
posed by affirmative votes of at least three members of the Tribunal. ’
Article 5. In case of need and depending on the number of the matters to be
tried, other Tribunals may be set up; and the establishment, functions, and
procedure of each Tribunal shall be identical, and shall be governed by this
Charter. ’

II. JURISDICTION AND GENERAL PRINCIPLES

Article 6. The Tribunal established by the Agreement referred to in Article 1
hereof for the trial and punishment of the major war criminals of the Euro-
pean Axis countries shall have the power to try and punish persons who,
acting in the interests of the European Axis countries, whether as individuals
or as members of organizations, committed any of the following erimes.

.The following acts, or any of them, are crimes coming within the juris-
dietion of the Tribunal for which there shall be individual responsibility:

(¢) CRIMES AGAINST PEACE: namely, planning, preparation, initiation
or waging of a war of aggression, or a war in violation of international
treaties, agreements or assurances, or participation in a common plan
or conspiracy for the accomplishment of any of the foregoing;

(b) WAR CRIMES: namely, violations of the laws or customs of war.
Such violations shall include, but not be limited to, murder, ill-treatment
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or deportation to slave labor or for any other purpose of civilian popu-
lation of or in occupied territory, murder or ill-treatment of prisoners
of war or persons on the seas, killing of hostages, plunder of public or
private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity;

(¢) CRIMES AGAINST HUMANITY: namely, murder, extermination, en-
slavement, deportation, and other inhumane acts committed against any
civilian population, before or during the war; or persecutions on
political, racial or religious grounds in execution of or in connection
with any crime within the jurisdiction of the Tribunal, whether or not
in violation of the domestic law of the country where perpetrated.*

Leaders, organizers, instigators and accomplices participating in the for-
mulation or execution of a common plan or conspiracy to commit any of the
foregoing crimes are responsible for all acts performed by any persons in
execution of such plan.

Article 7. The official position of defendants, whether as Heads of State or
responsible officials in Government Departments, shall not be considered as
freeing them from responsibility or mitigating punishment,

Article 8. The fact that the Defendant acted pursuant to order of his Gov-
ernment or of a superior shall not free him from responsibility, but may be
considered in mitigation of punishment if the Tribunal determines that
justice so requires.

Article 9. At the trial of any individual member of any group or organization
the Tribunal may declare (in connection with any act of which the individual
may be convicted) that the group or organization of which the individual
was a member was a criminal organization.

After receipt of the Indictment the Tribunal shall give such notice as it
thinks fit that the prosecution intends to ask the Tribunal to make such
declaration and any member of the organization will be entitled to apply
to the Tribunal for leave to be heard by the Tribunal upon the question of
the criminal character of the organization. The Tribunal shall have power to
allow or reject the application. If the application is allowed, the Tribunal
may direct in what manner the applicants shall be represented and heard.
Artiele 10. In cases where a group or organization is declared criminal by
the Tribunal, the competent national authority of any Signatory shall have the
right to bring individuals to trial for membership therein before national,
military or occupation courts. In any such case the criminal nature of the
group or organization is considered proved and shall not be questioned.
Article 11. Any person convicted by the Tribunal may be charged before a
national, military or occupation court, referred to in Article 10 of this
Charter, with a erime other than of membership in a eriminal group or organ-
ization and such court may, after convicting him, impose upon him punish-
ment independent of and additional to the punishment imposed by the Tribunal
for participation in the criminal activities of such group or organization.
Article 12, The Tribunal shall have the right to take proceedings against a
person charged with crimes set out in Article 6 of this Charter in his absence,
if he has not been found or if the Tribunal, for any reason, finds it necessary,
in the interests of justice, to conduet the hearing in his absence.

Article 13. The Tribunal shall draw up rules for its procedure. These rules
shall not be inconsistent with the provisions of this Charter.

*Ses protocol p. XVII for correction of this paragraph.
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III. COMMITTEE FOR THE INVESTIGATION AND PROSECUTION OF
MAJOR WAR CRIMINALS

Article 14. Each Signatory shall appoint a Chief Prosecutor for the investiga-

tion of the charges against and the prosecution of major war criminals.

The Chief Prosecutors shall act as a committee for the following purposes:
(a) to agree upon a plan of the individual work of each of the Chief Prose-

cutors and his staff,

(b) to settle the final designation of major war criminals to be tried by the
Tribunal,

{(¢) to approve the Indictment and the documents to be submitted therewith,

(d) to lodge the Indictment and the accompanying documents with the
Tribunal,

(e) to draw up and recommend to the Tribunal for its approval draft rules of
procedure, contemplated by Article 13 of this Charter. The Tribunal shall
have power to accept, with or without amendments, or to reject, the rules
so recommended.

The Committee shall aet in all the above matters by a majority vote and
shall appoint a Chairman as may be convenient and in accordance with the
principle of rotation: provided that if there is an equal division of vote con-
cerning the designation of a Defendant to be tried by the Tribunal, or the
crimes with which he shall be charged, that proposal will be adopted which
was made by the party which proposed that the particular Defendant be
tried, or the particular charges be preferred against him,

Article 15. The Chief Prosecutors shall individually, and acting in collabora-

tion with one another, also undertake the following duties:

(a) investigation, collection, and production before or at the Trial of all
necessary evidence,

(b) the preparation of the Indictment for approval by the Committee in
accordance with paragraph (c¢) of Article 14 hereof,

(¢) the preliminary examination of all necessary witnesses and of the Defend-
ants,

(d) to act as prosecutor at the Trial,

(e) to appoint representatives to carry out such duties as may be assigned to
them,

(f) to undertake such other matters as may appear necessary to them for
the purposes of the preparation for and conduet of the Trial.

It is understood that no witness or Defendant detained by any Signatory
shall be taken out of the possession of that Signatory without its assent.

IV. FAIR TRIAL FOR DEFENDANTS

Article 16. In order to ensure fair trial for the Defendants, the following

procedure shall be followed:

(a) The Indictment shall include full particulars specifying in detail the
charges against the Defendants. A copy of the Indictment and of all the
documents lodged with the Indictment, translated into a language which
he understands, shall be furnished to the Defendant at a reasonable time
before the Trial.

() During any preliminary examination or trial of a Defendant he shall have
;tle right to give any explanation relevant to the charges made against

. im.

(¢) A preliminary examination of a Defendant and his Trial shall be con-
dueted in, or translated into, a language which the Defendant understands.
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(d) A defendant shall have the right to conduet his own defense before the
Tribunal or to have the assistance of Counsel.

(¢) A defendant shall have the right through himself or through his Counsel
to present evidence at the Trial in support of his defense, and to cross-
examine any witness ealled by the Prosecution.

Y. POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL

Article 17. The Tribunal shall have the power

(a) to summon witnesses to the Trial and to require their attendance and
testimony and to put questions to them,

(b) to interrogate any Defendant,

(¢) to require the production of documents and other evidentiary material,

(d) to administer oaths to witnesses,

(¢) to appoint officers for the carrying out of any task designated by the
Tribunal including the power to have evidence taken on commission.

Article 18. The Tribunal shall

(a) confine the Trial strictly to an expeditious hearing of the issues raised
by the charges,

(b) take striet measures to prevent any action which will cause unreasonable
delay, and rule out irrelevant issues and statements of any kind what-
soever,

(¢) deal summarily with any contumacy, imposing appropriate punishment,
including exclusion of any Defendant or his Counsel from some or all
further proceedings, but without prejudice to the determination of the
charges.

Article 19. The Tribunal shall not be bound by technical rules of evidence. It
shall adopt and apply to the greatest possible extent expeditious and non-
technical procedure, and shall admit any evidence which it deems to have
probative value.
Article 20. The Tribunal may require to be informed of the nature of any
evidence before it is offered so that it may rule upon the relevance thereof.
Article 21. The Tribunal shall not require proof of facts of common knowledge
but shall take judicial notice thereof. It shall also take judicial notice of
official governmental documents and reports of the United Nations, including
the acts and documents of the ecommittees set up in the various allied countries
for the investigation of war crimes, and the records and findings of military
or other Tribunals of any of the United Nations.

Article 22. The permanent seat of the Tribunal shall be in Berlin. The first

meetings of the members of the Tribunal and of the Chief Prosecutors shall

be held at Berlin in a place to be designated by the Control Council for Ger-
many. The first trial shall be held at Nuremberg, and any subsequent trials
shall be held at such places as the Tribunal may decide.

Article 23. One or more of the Chief Prosecutors may take part in the prose-

cution at each Trial. The function of any Chief Prosecutor may be discharged

by him personally, or by any person or persons authorized by him.

The function of Counsel for a Defendant may be discharged at the Defend-
ant’s request by any Counsel professionally qualified to conduct cases before
the Courts of his own country, or by any other person who may be specially
authorized thereto by the Tribunal.

Article 24. The proceedings at the Trial shall take the following course:

(¢) The Indictment shall be read in court.

(b) The Tribunal shall ask each Defendant whether he pleads “guilty” or ‘“not
guilty”.

(¢) The Prosecution shall make an opening statement.
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(d) The Tribunal shall ask the Prosecution and the Defense what evidence (if
any) they wish to submit to the Tribunal, and the Tribunal shall rule
upon the admissibility of any such evidence.

(¢) The witnesses for the Prosecution shall be examined and after that the
witnesses for the Defense. Thereafter such rebutting evidence as may be
held by the Tribunal to be admissible shall be called by either the Prose-
cution or the Defense. :

(f) The Tribunal may put any question to any witness and to any Defendant,
at any time.

(g) The Prosecution and the Defense shall interrogate and may cross-examine
any witnesses and any Defendant who gives testimony.

(k) The Defense shall address the court.

{3) The Prosecution shall address the court.

(7) Each Defendant may make a statement to the Tribunal.

(k) The Tribunal shall deliver judgment and pronounce sentence.

Article 25. All official documents shall be produced, and all court proceedings

conducted, in English, French and Russian, and in the language of the Defend-

ant. So much of the record and of the proceedings may also be translated into
the language of any country in which the Tribunal is sitting, as the Tribunal
considers desirable in the interests of justice and public opinion.

VI. JUDGMENT AND SENTENCE

Article 26. The judgment of the Tribunal as to the guilt or the innocence of
any Defendant shall give the reasons on which it ia based, and shall be final
and not subject to review.

Artiele 27. The Tribunal shall have the right to impose upon a Defendant, on
conviction, death or such other punishment as shall be determined by it to be
just.

Article 28. In addition to any punishment imposed by it, the Tribunal shall
have the right to deprive the convieted person of any stolen property and
order its delivery to the Control Council for Germany.

Article 29. In case of guilt, sentences shall be carried out in accordance with
the orders of the Control Council for Germany, which may at any time reduce
or otherwise alter the sentences, but may not increase the severity thereof.
If the Control Council for Germany, after any Defendant has been convicted
and sentenced, discovers fresh evidence which, in its opinion, would found a
fresh charge against him, the Council shall report accordingly to the Com-
mittee established under Article 14 hereof, for such action as they may
consider proper, having regard to the interests of justice.

VII. EXPENSES

Article 30. The expenses of the Tribunal and of the Trials, shall be chargad
by the Signatories against the funds allotted for maintenance of the Control
Couneil for Germany.

PROTOCOL

Whereas an Agreement and Charter regarding the Prosecution of War
Criminals was signed in London on the 8th August 1945, in the English,
French, and Russian languages,

And whereas a discrepancy has been found to exist between the originals
of Article 6, paragraph (c), of the Charter in the Russian language, on the
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one hand, and the originals in the English and French languages, on the

other, to wit, the semi-colon in Article 6, paragraph (¢), of the Charter

between the words “war” and “or”, as carried in the English and French
texts, is a comma in the Russian text,

And whereas it is desired to rectify this diserepancy:

Now, THEREFORE, the undersigned, signatories of the said Agreement on
behalf of their respective Governments, duly authorized thereto, have agreed
that Article 6, paragraph (¢), of the Charter in the Russian text is correct,
and that the meaning and intention of the Agreement and Charter require
that the said semi-colon in the English text should be changed to a comma,
and that the French text should be amended to read as follows:

(¢) Les CRIMES CoNTRE I’HUMANITE: c’est & dire ’assassinat, I’extermina-
tion, la réduction en esclavage, la déportation, et tout autre acte inhu-
main commis contre toutes populations civiles, avant ou pendant la guerre,
ou bien les persécutions pour des motifs politiques, raciaux, ou réligieux,
lorsque ces actes ou perséeutions, qu’ils aient constitué ou non une
violation du droit interne du pays ot ils ont été perpétrés, ont été
commis 3 la suite de tout erime rentrant dans la compétence du Tribunal,
ou en liaison avec ce crime.

IN WITNESS WHEREOF the Undersigned have signed the present Protocol.

DoNE in quadruplicate in Berlin this 6th day of October, 1945, each in
English, French, and Russian, and each text to have equal aunthenticity.

For the Government of the United States of America
RoBERT H. JACKSON

For the Provisional Government of the French Republic
FRrANCOIS DE MENTHON

For the Government of the United Kingdom of Great
Britain and Northern Ireland
HARTLEY SHAWCROSS
For the Government of the Union of Soviet Socialist
Republices
R. RUDENKO

CONTROL COUNCIL LAW NO. 10

PUNISHMENT OF PERSONS GUILTY OF WAR CRIMES, CRIMES
AGAINST PEACE AND AGAINST HUMANITY

In order to give effect to the terms of the Mosecow Declaration of 30
October 1943 and the London Agreement of 8 August 1945, and the Charter
issued pursuant thereto and in order to establish a uniform legal basis in
Germany for the prosecution of war criminals and other similar offenders,
other than those dealt with by the International Military Tribunal, the
Control Council enacts as follows:

Article I

The Moscow Declaration of 30 October 1943 “Concerning Responsibility of
Hitlerites for Committed Atrocities” and the London Agreement of 8 August
1945 “Concerning Prosecution and Punishment of Major War Criminals of the
European Axis” are made integral parts of this Law. Adherence to the provi-
sions of the London Agreement by any of the United N ations, as provided for
in Article V of that Agreement, shall not entitle such Nation to participate or
interfere in the operation of this Law within the Contro! Council area of
authority in Germany.
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Article II

1. Each of the following acts is recognized as a crime:

(s) Crimes against Peace. Initiation of invasions of other countries and
wars of aggression in violation of international laws and treaties, including
but not limited to planning, preparation, initiation or waging a war of
aggression, or 8 war of violation of international treaties, agreements or
assurances, or participation in a common plan or conspiracy for the accom-
plishment of any of the foregoing.

(b) War Crimes. Atrocities or offenses against persons or property con-
stituting violations of the laws or customs of war, including but not limited
to, murder, ill treatment or deportation to slave labour or for any other
purpose, of civilian population from occupied territory, murder or ill treat-
ment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns or villages,
or devastation not justified by military necessity.

(¢) Crimes against Humanity. Atrocities and offenses, including but not
limited to murder, extermination, enslavement, deportation, imprisonment,
torture, rape, or other inhumane acts committed against any civilian popula-
tion, or persecutions on political, racial or religious grounds whether or not
in violation of the domestic laws of the country where perpetrated.

(d) Membership in categories of a eriminal group or organization declared
eriminal by the International Military Tribunal.

2. Any person without regard to nationality or the capacity in which he
acted, is deemed to have committed a erime as defined in paragraph 1 of this
Article, if he was (@) a principal or (b) was an accessory to the commission
of any such crime or ordered or abetted the same or (¢) took a consenting
part therein or (d) was connected with plans or enterprises involving its
commission or (¢) was a member of any organization or group connected with
the commission of any such erime or (f) with reference to paragraph 1 (a),
if he held a high political, civil or military (including General Staff) position
in Germany or in one of its Allies, co-belligerents or satellites or held high
position in the financial, industrial or economic life of any such country.

8. Any person found guilty of any of the Crimes above mentioned may
upon conviction be punished as shall be determined by the tribunal to be just.
Such punishment may consist of one or more of the following:

(@) Death.’

(b) Imprisonment for life or a term of years, with or without hard labour.

(¢) Fine, and imprisonment with or without hard labour, in lien thereof.

(d) Forfeiture of property. ]

(e) Restitution of property wrongfully acquired.

(f) Deprivation of some or all civil rights.

Any property declared to be forfeited or the restitution of which is ordered
by the Tribunal shall be delivered to the Control Council for Germany, which
shall decide on its disposal.

4, (a) '_I'he official position of any person, whether as Head of State or as
a respops.lbh official in a Government Department, does not free him from
responsibility for a erime or entitle him to mitigation of punishment.

(b) The fact that any person acted pursnant to the order of his Govern-
ment or of a superior does not free him from responsibility for a crime, but
may be considered in mitigation.

- 5. In any trial or prosecution for a crime herein referred to, the accused
shall not be entitled to the benefits of any statute of limitation in respect of
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the period from 80 January 1938 to 1 July 1945, nor shall any immunity,
pardon or amnesty granted under the Nazi regime be admitted as a bar to
trial or punishment.

Article III

1. Each occupying authority, within its Zone of occupation,

(a) shall have the right to cause persons within such Zone suspected of
having committed a crime, including those charged with crime by one of the
United Nations, to be arrested and shall take under control the property, real
and personal, owned or controlled by the said persons, pending decisions as
to its eventual disposition.

(b) shall report to the Legal Directorate the names of all suspected crimi-
nals, the reasons for and the places of their detention, if they are detained,
and the names and location of witnesses.

(e) shall take appropriate measures to see that witnesses and evidence will
be available when required.

(d) shall have the right to cause all persons so arrested and charged, and
not delivered to another authority as herein provided, or released, to be
brought to trial before an appropriate tribunal. Such tribunal may, in the
case of crimes committed by persons of German ecitizenship or nationality
against other persons of German citizenship or nationality, or stateless per-
sons, be a German Court, if authorized by the occupying authorities.

2. The tribunal by which persons charged with offenses hereunder shall be
tried and the rules and procedure thereof shall be determined or designated
by each Zone Commander for his respective Zone. Nothing herein is intended
to, or shall impair or limit the jurisdiction or power of any court or tribunal
now or hereafter established in any Zone by the Commander thereof, or of the
International Military Tribunal established by the London Agreement of 8
August 1945.

8. Persons wanted for trial by an International Military Tribunal will not
be tried without the consent of the Committee of Chief Prosecutors. Each
Zone Commander will deliver such persons who are within his Zone to that
committee upon request and will make witnesses and evidence available to it.

4. Persons known to be wanted for trial in another Zone or outside Germany
will not be tried prior to decision under Article IV unless the faet of their
apprehension has been reported in accordance with Section 1 (b) of this
Article, three months have elapsed thereafter, and no request for delivery of
the type contemplated by Article IV has been received by the Zone Com-
mander concerned.

B. The execution of death sentences may be deferred by not to exceed one
month after the sentence has become final when the Zone Commander con-
cerned has reason to believe that the testimony of those under sentence would
be of value in the investigation and trial of crimes within or without his Zone.

6. Each Zone Commander will cause such effect to be given to the judg-
ments of courts of competent jurisdiction, with respect to the property taken
under his econtrol pursuant hereto, as he may deem proper in the interest of
justice.

Article IV

1. When any person in a Zone in Germany is alleged to have committed a
crime, as defined in Artiele I, in a country other than Germany or in another
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Zone, the government of that nation or the Commander of the latter Zone, as
the case may be, may request the Commander of the Zone in which the person
is located for his arrest and delivery for trial to the country or Zone in which
the crime was committed. Such request for delivery shall be granted by the
Commander receiving it unless he believes such person is wanted for trial or
as a witness by an International Military Tribunal, or 1m Germany, or in a
nation other than the one making the request, or the Commander is not
satisfied that delivery should be made, in any of which cases he shall have
the right to forward the said request to the Legal Directorate of the Allied
Control Authority. A similar procedure shall apply to witnesses, material
exhibits and other forms of evidence.

2. The Legal Directorate shall consider all requests referred to it, and shall
determine the same in accordance with the following principles, its determina-
tion to be communicated to the Zone Commander.

(a) A person wanted for trial or as a witness by an International Military
Tribunal shall not be delivered for trial or required to give evidence outside
Germany, as the case may be, except upon approval of the Committee of Chief
Prosecutors acting under the London Agreement of 8 August 1945.

(b) A person wanted for trial by several authorities (other than an Inter-
national Military Tribunal) shall be disposed of in accordance with the follow-
ing priorities:

(1) If wanted for trial in the Zone in which he is, he should not be delivered
unless arrangements are made for his return after trial elsewhere;

(2) If wanted for trial in a Zone other than that in which he is, he should
be delivered to that Zone in preference to delivery outside Germany unless
arrangements are made for his return to that Zone after trial elsewhere;

(3) If wanted for trial outside Germany by two or more of the United
Nations, of one of which he is a citizen, that one should have priority;

(4) If wanted for trial outside Germany by several countries, not all of
which are' United Nations, United Nations should have priority;

(5) If wanted for trial outside Germany by two or more of the United Na-
tions, then, subject to Article IV 2 (b) (38) above, that which has the most
serious charges against him, which are moreover supported by evidence,
should have priority.

Article V
The delivery, under Article IV of this Law, of persons for trial shall be made
on demands of the Governments or Zone Commanders in such a manner that
the delivery of criminals to one jurisdiction will not become the means of de-
feating or unnecessarily delaying the carrying out of justice in another place.
If within six months the delivered person has not been convicted by the Court
of the zone or country to which he has been delivered, then such person shall
be returned upon demand of the Commander of the Zone where the person
was located prior to delivery.

Done at Berlin, 20 December 1945. JosepH T. MCNARNEY
General

B. L. MONTGOMERY

Field Marshal
L. KoELTZ

General de Corps d’Armée
for P. KOENIG

General . d’Armée
G. ZHUKOV

Marshal of the Soviet Union
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EXECUTIVE ORDER 9679

AMENDMENT OF EXECUTIVE ORDER No. 9547 oF MAY 2, 1945, ENTITLED “PRro-
VIDING FOR REPRESENTATION OF THE UNITED STATES IN PREPARING AND
PROSECUTING CHARGES OF ATROCITIES AND WAR CRIMES AGAINST THE
LEADERS OF THE EUROPEAN AXIS POWERS AND THEIR PRINCIPAL AGENTS
AND ACCESSORIES”

By virtne of the authority vested in me as President and Commander in
Chief of the Army and Navy, under the Constitution and statutes of the
United States, it is ordered as follows:

1. In addition to the authority vested in the Representative of the United
States and its Chief of Counsel by Paragraph 1 of Executive Order No. 9547
of May 2, 1945, to prepare and prosecute charges of atrocities and war crimes
against such of the leaders of the European Axis powers and their accessories
as the United States may agree with any of the United Nations to bring to
trial before an international military tribunal, such Representative and Chief
of Counsel shall have the authority to proceed before the United States mili-
tary or occupation tribunals, in proper cases, against other Axis adherents,
including but not limited to cases against members of groups and organiza-
tions declared criminal by the said international military tribunal.

2. The present Representative and Chief of Counsel is authorized to desig-
nate a Deputy Chief of Counsel, to whom he may assign responsibility for
organizing and planning the prosecution of charges of atrocities and war
crimes, other than those now being prosecuted as Case No. 1 in the interna-
tional military tribunal, and, as he may be directed by the Chief of Counsel,
for conducting the prosecution of such charges of atrocities and war crimes.

3. Upon vacation of office by the present Representative and Chief of
Counsel, the functions, duties, and powers of the Representative of the United
‘States and its Chief of Counsel, as specified in the said Executive Order No.
9547 of May 2, 1945, as amended by this order, shall be vested in a Chief of
Counsel for War Crimes to be appointed by the United States Military Gover-
nor for Germany or by his successor.

4. The said Executive Order No. 9547 of May 2, 1945, is amended accord-
ingly.

HARrY S. TRUMAN

Tae WhaITE HoOUSE,

January 16, 1946.
(F. R. Doc. 46-893; Filed, Jan. 17, 1946; 11:08 a.m.)

HEADQUARTERS
US FORCES, EUROPEAN THEATER
GENERAL ORDERS 24 OCTOBER 1946
No. 301
Office of Chief of Coungel fOr War CTilfes .....cccccccoeririeiionsinesicoineinieiisissessssesssesesesseseeeens I
Chief Prosecutor . IX
Announcement 0f ASSIETIINONLI .....c.ooiviieeiimiiriiiiianiiieieeetecsisreeseesssertsrese essasensessesseseessesesesesasens I1I

I..... OFFICE OF CHIEF OF COUNSEL FOR WAR CRIMES. Effective
this date, the Office of Chief of Counsel for War Crimes ig transferred to the
Office of Military Government for Germany (US). The Chief of Counsel for
War Crimes will report directly to the Deputy Military Governor and will
work in close liaison with the Legal Adviser of the Office of Military Govern-
ment for Germany and with the Theater Judge Advocate.
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II..... CHIEF PROSECUTOR.. Effective this date, the Chief of Counsel for

War Crimes will also serve as Chief Prosecutor under the Charter of the
International Military Tribunal, established by the Agreement of 8§ August
1945.
I....... ANNOUNCEMENT OF ASSIGNMENTS. Effective this date,
Brigadier General Telford Taylor, USA, is announced as Chief of Counsel for
War Crimes, in which capacity he will also serve as Chief Prosecutor for the
United States under the Charter of the International Military Tribunal,
established by the Agreement of 8 August 1945.

By coMMAND oF GENERAL McNARNEY:

C. R. HUEBNER
Major General, GSC,
Chief of Staff
OFFICIAL:
GEORGE F. HERBERT

Colonel, AGD
Adjutant General

DISTRIBUTION: D

MILITARY GOVERNMENT—GERMANY
UNITED STATES ZONE
ORDINANCE NO. 7

ORGANIZATION AND POWERS OF CERTAIN MILITARY TRIBUNALS
Article I

The purpose of this Ordinance is to provide for the establishment of mili-
tary tribunals which shall have power to try and punish persons charged
with offenses recognized as erimes in Article IT of Control Council Law No.
10, including conspiracies to commit any such erimes. Nothing herein shall
prejudice the jurisdiction or the powers of other courts established or which
may be established for the trial of any such offenses.

Article II

(¢) Pursuant to the powers of the Military Governor for the United States
Zone of Qceupation within Germany and further pursuant to the powers con-
ferred upon the Zone Commander by Control Council Law No. 10 and Articles
10 and 11 of the Charter of the International Military Tribunal annexed to
the London Agreement of 8 August 1945 certain tribunals to be known as
“Military Tribunals” shall be established hereunder.

(b) Each such tribunal shall consist of three or more members to be desig-
nated by the Military Governor. One alternate member may be designated to
afly tribunal if deemed advisable by the Military Governor. Except as pro-
vided in subsection (¢) of this Article, all members and alternates shall be
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lawyers who have been admitted to practice, for at least five years, in the
highest courts of one of the United States or its territories or of the District
of Columbia, or who have been admitted to practice in the United States
Supreme Court.

(¢) The Military Governor may in his discretion enter into an agreement
with one or more other zone commanders of the member nations of the Allied
Control Authority providing for the joint trial of any case or cases. In such
cases the tribunals shall consist of three or more members as may be provided
in the agreement, In such cases the tribunals may include properly qualified
lawyers designated by the other member nations.

(d) The Military Governor shall designate one of the members of the
tribunal to serve as the presiding judge.

(e¢) Neither the tribunals nor the members of the tribunals or the alternates
may be challenged by the prosecution or by the defendants or their counsel.

(f) In case of illness of any member of a tribunal or his incapacity for
some other reason, the alternate, if one has been designated, shall take his
place as a member in the pending trial. Members may be replaced for reasons
of health or for other good reasons, except that no replacement of a member
may take place, during a trial, other than by the alternate. If no alternate
has been designated, the trial shall be continued to conclusion by the remain-
ing members.

(g9) The presence of three members of the tribunal or of two members when
authorized pursuant to subsection (f) supra shall be necessary to constitute a
quorum. In the case of tribunals designated under (¢) above the agreement
shall determine the requirements for a quorum.

(k) Decisions and judgments, including convietions and sentences, shall be
by majority vote of the members. If the votes of the members are equally
divided, the presiding member shall declare a mistrial.

Article III

(a) Charges against persons to be tried in the tribunals established here-
under shall originate in the Office of the Chief of Counsel for War Crimes,
appointed by the Military Governor pursuant to paragraph 3 of the Executive
Order Numbered 9679 of the President of the United States dated 16 January
1946. The Chief of Counsel for War Crimes shall determine the persons to be
tried by the tribunals and he or his designated representative shall file the
indictments with the Secretary General of the tribunals (see Article XIV,
infra) and shall conduct the prosecution.

(b) The Chief of Counsel for War Crimes, when in his judgment it is ad-
visable, may invite one or more United Nations to designate representatives
to participate in the prosecution of any case.

Article IV

In order to ensure fair trial for the defendants, the following procedure
shall be followed:

(@) A defendant shall be furnished, at a reasonable time before his trial,
a copy of the indictment and of all documents lodged with the indictment,
translated into a language which he understands. The indictment shall state
the charges plainly, concisely and with sufficient particulars to inform de-
fendant of the offenses charged.

(b) The trial shall be conducted in, or translated into, a language which
the defendant understands.
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. (¢) A defendant shall have the right to be represented b.y counsel of hi§ own
selection, provided such counsel shall be a person qualified under existing
regulations to conduct cases before the courts of defendfmt’s country, or any
other person who may be specially authorized by the tribunal. The tribunal
shall appoint qualified counsel to represent a defendant who is not represented
by counsel of his own selection.

(d) Every defendant shall be entitled to be present at his trial except that
a defendant may be proceeded against during temporary absences if in the
opinion of the tribunal defendant’s interests will not thereby be impaired,
and except further as provided in Article VI (¢). The tribunal may also pro-
ceed in the absence of any defendant who has applied for and has been
granted permission to be absent.

(¢) A defendant shall have the right through his counsel to present evi-
dence at the trial in support of his defense, and to cross-examine any witness
called by the prosecution,

(f) A defendant may apply in writing to the tribunal for the production of
witnesses or of docnments. The application shall state where the witness or
document is thought to be located and shall also state the facts to be proved by
the witness or the document and the relevancy of such facts to the defense,
If the tribunal grants the application, the defendant shall be given such aid in
obtaining production of evidence as the tribunal may order.

Article V

The tribunals shall have the power

(a) to summon witnesses to the trial, to require their attendance and testi-
mony and to put questions to them;

(b) tointerrogate any defendant who takes the stand to testify in his own
behalf, or who is called to testify regarding another defendant;

(¢) to require the production of documents and other evidentiary material;

(d) to administer oaths;

(e) to appoint officers for the carrying out of any task designated by the
tribunals including the taking of evidence on commission;

(f) to adopt rules of procedure not inconsistent with this Ordinance. Such
rules shall be adopted, and from time to time as necessary, revised by the
members of the tribunal or by the committee of presiding judges as provided
in Article XIII.

Article VI

The tribunaly shall

(a) confine the trial strictly to an expeditious hearing of the issues raised
by the charges;

(b) take strict measures to prevent any action which will cause unreason-
able delay, and rule out irrelevant issues and statements of any kind whatso-
ever;

. (¢) deal summarily with any contumacy, imposing appropriate punishment,
including the exclusion of any defendant or his counsel from some or all fur-
ther proceedings, but without prejudice to the determination of the charges.

Article VII

The tribunals shall not be bound by technical rules of evidence. They shall
‘adopt and apply to the greatest possible extent expeditious and nontechnical
Procedure, and shall admit any evidence which they deem to have probative
value, Without limiting the foregoing general rules, the following shall be
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deemed admissible if they appear to the tribunal to contain information of
probative value relating to the charges: affidavits, depositions, interrogations,
and other statements, diaries, letters, the records, findings, statements and
judgments of the military tribunals and the reviewing and confirming author-
ities of any of the United Nations, and copies of any document or other sec-
ondary evidence of the contents of any document, if the original is not readily
available or cannot be produced without delay. The tribunal shall afford the
opposing party such opportunity to question the authenticity or probative
value of such evidence as in the opinion of the tribunal ‘the ends of justice
require.

Article VIII

The tribunals may require that they be informed of the nature of any
evidence before it is offered so that they may rule upon the relevance thereof.

Article IX

The tribunals shall not require proof of faets of common knowledge but
shall take judicial notice thereof. They shall also take judicial notice of official
governmental documents and reports of any of the United Nations, including
the acts and documents of the committees set up in the various Allied coun-
tries for the investigation of war crimes, and the records and findings of
military or other tribunals of any of the United Nations.

Article X

The determinations of the International Military Tribunal in the judgment
in Case No. 1 that invasions, aggressive acts, aggressive wars, crimes, atroci-
ties or inhumane acts were planned or occurred, shall be binding on the tri-
bunals established hereunder and shall not be questioned except insofar as
the participation therein or knowledge thereof by any particular person may
be concerned. Statements of the International Military Tribunal in the
judgment in Case No. 1 constitute proof of the facts stated, in the absence of
substantial new evidence to the contrary.

Article XI

The proceedings at the trial shall take the following course:

(a) The tribunal shall inquire of each defendant whether he has received
and had an opportunity to read the indictment against him and whether he
pleads “guilty” or “not guilty.”

(b) The prosecution may make an opening statement.

(¢) The prosecution shall produce its evidence subject to the cross exam-
ination of its witnesses.

(d) The defense may make an opening statement.

(e¢) The defense shall produce its evidence subject to the cross examination
of its witnesses.

(f) Such rebutting evidence as may be held by the tribunal to be material
may be produced by either the prosecution or the defense.

(g) The defense shall address the court.

(h) The prosecution shall address the court.

(¢) Each defendant may make a statement to the tribunal.

(7) The tribunal shall deliver judgment and pronounce sentence.
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Article XII

A Central Secretariat to assist the tribunals to be appointed hereunder shall
be established as soon as practicable. The main office of the Secretariat shall
be located in Nurnberg. The Secretariat shall consist of a Secretary General
and such assistant secretaries, military officers, clerks, interpreters and other
personnel as may be necessary.

Article XIII

The Secretary General shall be appointed by the Military Governor and shall
organize and direct the work of the Secretariat. He shall be subject to the
supervision of the members of the tribunals, except that when at least three
tribunals shall be functioning, the presiding judges of the several tribunals
may form the supervisory committee.

Article XIV

The Secretariat shall:

(a) Be responsible for the administrative and supply needs of the Secre-
tariat and of the several tribunals,

(b) Receive all documents addressed to tribunals.

(¢) Prepare and recommend uniform rules of procedure, not inconsistent
with the provisions of this Ordinance.

(d) Secure such information for the tribunals as may be needed for the
approval or appointment of defense counsel.

(e) Serve as liaison between the prosecution and defense counsel.

(f) Arrange for aid to be given defendants and the prosecution in obtain-
ing production of witnesses or evidence as authorized by the tribunals.

(g) Be responsible for the preparation of the records of the proceedings
before the tribunals.

(k) Provide the necessary clerical, reporting and interpretative services to
the tribunals and its members, and perform such other duties as may be
required by any of the tribunals.

Article XYV

The judgments of the tribunals as to the guilt or the innocence of any de-
fendant shall give the reasons on which they are based and shall be final and
not subject to review. The sentences imposed may be subject to review as
provided in Article XVII, infra.

Article XVI

. The tribunal shall have the right to impose upon the defendant, upon convic-
tion, such punishment as shall be determined by the tribunal to be just, which
may consist of one or more of the penalties provided in Article II, Section 3
of Control Council Law No. 10.

Article XVII

(a2) Except as provided in (b) infra, the record of each case shall be for-
warded to the Military Governor who shall have the power to mitigate, reduce
or otherwise alter the sentence imposed by the tribunal, but may not increase
the severity thereof.
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(b) In cases tried before tribunals authorized by Article II (e¢), the sentence
shall be reviewed jointly by the zone commanders of the nations involved, who
may mitigate, reduce or otherwise alter the sentence by majority vote, but may
not increase the severity thereof. If only two nations are represented, the
_sentence may be altered only by the consent of both zone commanders.

Article XVIII

No sentence of death shall be carried into execution unless and until con-
firmed in writing by the Military Governor. In accordance with Article III,
Section 5 of Law No. 10, execution of the death sentence may be deferred
by not to exceed one month after such confirmation if there is reason to believe
that the testimony of the convicted person may be of value in the investigation
and trial of other crimes.

Article XIX

Upon the pronouncement of a death sentence by a tribunal established there-
under and pending confirmation thereof, the condemned will be remanded to
the prison or place where he was confined and there be segregated from the
other inmates, or be transferred to a more appropriate place of econfinement.

Article XX

Upon the confirmation of a sentence of death the Military Governor will
issue the necessary orders for carrying out the execution.

Article XXI

Where sentence of confinement for a term of years has been imposed the
eondemned shall be confined in the manner directed by the tribunal imposing
sentence. The place of confinement may be changed from time to time by
the Military Governor.

Article XXII

Any property declared to be forfeited or the restitution of which is ordered
by a tribunal shall be delivered to the Military Governor, for disposal in
accordance with Control Council Law No. 10, Article II (8).

Article XXIII

Any of the duties and functions of the Military Governor provided for herein
may be delegated to the Deputy Military Governor. Any of the duties and
functions of the Zone Commander provided for herein may be exercised by and
in the name of the Military Governor and may be delegated to the Deputy
Military Governor.

This Ordinance becomes effective 18 October 1946.
BY ORDER OF MILITARY GOVERNMENT:
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MILITARY GOVERNMENT—GERMANY
ORDINANCE NO. 11

AMENDING MILITARY GOVERNMENT ORDINANCE NO. 7 OF 18
OCTOBER 1946, ENTITLED “ORGANIZATION AND POWERS OF
CERTAIN MILITARY TRIBUNALS”

Article I

Article V of Ordinance No. 7 is amended by adding thereto a new subdivision
to be designated “(g)”, reading as follows:

“(g) The presiding judges, and, when established, the supervisory eommittee
of presiding judges provided in Article XIII shall assign the cases brought by
the Chief of Counsel for War Crimes to the various Military Tribunals for

trial.”
Artiele II

Ordinance No. 7 is amended by adding thereto a new article following
Article V to be designated Article V-B, reading as follows:

“(a) A joint session of the Military Tribunals may be called by any of the
presiding judges thereof or upon motion, addressed to each of the Tribunals,
of the Chief of Counsel for War Crimes or of counsel for any defendant whose
interests are affected, to hear argument upon and to review any interlocutory
ruling by any of the Military Tribunals on a fundamental or important legal
question either substantive or procedural, which ruling is in conflict with or is
inconsistent with a prior ruling of another of the Military Tribunals.

“(b) A joint session of the Military Tribunals may be called in the same
manner as provided in subsection (a) of this Article to hear argument upon
and to review conflicting or inconsistent final rulings contained in the decisions
or judgments of any of the Military Tribunals on 2 fundamental or important
legal question, either substantive or procedural. Any motion with respect to
such final ruling shall be filed within ten (10) days following the issuance of
decision or judgment.

“(c) Decisions by joint sessions of the Military Tribunals, unless thereafter
altered in another joint session, shall be binding upon all the Military Tri-
bunals. In the case of the review of final rulings by joint sessions, the judg-
ments reviewed may be confirmed or remanded for action consistent with the
joint decision. '

“(d) The presence of a majority of the members of each Military Tribunal
then constituted is required to constitute a quorum.

“(e) The members of the Military Tribunals shall, before any joint session
begins, agree among themselves upon the selection from their number of a
member to preside over the joint session.

“(f) Decisions shall be by majority vote of the members. If the votes of
the members are equally divided, the vote of the member presiding over the
session shall be decisive.”

Article III

Subdivisions (g) and (k) of Article XI of Ordinance No. 7 are deleted; sub-
division (i) is relettered “(h)"”; subdivision (j) is relettered “(i)”; and & new
subdivision, to be designated “(g)”, is added, reading as follows:

“(g9) The prosecution and defense shall address the court in such order as
the Tribunal may determine.”

This Ordinance becomes effective 17 February 1947.

BY ORDER OF THE MILITARY GOVERNMENT:
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“The Flick Case”
MILITARY TRIBUNAL IV

CASE 5

THE UNITED STATES OF AMERICA
—against—

FRIEDRICH FLICK, OTTO STEINBRINCK, ODILO BURKART, KONRAD
KALETSCH, BERNHARD WEISS, AND HERMANN TERBERGER,
Defendants.
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INTRODUCTION

The trial of Friedrich Flick and five other officials of the Flick
Concern was commonly referred to as the “Flick Case” arA is
officially designated United States of America vs. Friedrich i vick,
et al. (Case 5). The Flick case was the first of the so-called
industrialist cases tried in Nuernberg. The six defendants were
leading officials in the Flick Concern or its subsidiary companies
and were charged with the commission of war crimes and crimes
against humanity, principally because of conduct undertaken as
officials of the Flick Concern. The specific counts charged crim-
inal eonduct relating to slave labor, the spoliation of property in
occupied France and the Soviet Union, the ‘“Aryanization” of
Jewish industrial and mining- properties, beginning in.the year
1936 (charged only as crimes against humanity), and member-
ship in and support of the SS and the “Circle of Friends of
Himmler.” 1In its judgment the Tribunal found the defendant
Flick guilty under the charges of slave labor, gspoliation, and
support of eriminal activities of the SS by his finanecial contribu-
tions to the “Circle of Friends of Himmler ;” the defendant Stein-
brinck gnilty of membership in the SS and support of the crim-
inal activities of the SS by his participation in the “Circle of
Friends of Himmler;” and the defendant Weiss guilty under the
slave-labor charges. The Tribunal acquitted the three other de-
fendants Burkart, Kaletsch, and Terberger on all the counts
under which they were indicted.

The Flick case was tried at the Palace of Justice in Nuernberg
before Military Tribunal IV. The Tribunal convened 136 times,
and the trial lasted approximately 9 months, as shown by the
following schedule: -

Indictment filed 8 February 1947
Indictment served 8 February 1947
Amended indictment filed 18 March 1947
Amended indictment served 18 March 1947
Arraignment 19 April 1947
Prosecution opening statement 19 April 1947
Defense opening statements 2 July 1947
Prosecution closing statement 24 November 1947

Defense closing statements 25 to 29 November 1947

955487—52——38 3



Prosecution rebuttal statement 29 November 1947

Judgment 22 December 1947

Sentence 22 December 1947

Affirmation of sentences by Military 30 June 1948
Governor of the United States Zone

- of Occupation.

Order of the District Court of the 6 April 1948
United States for the District of
Columbia denying the petition
for writ of habeas corpus.

Order of the United States Court of 11 May 1949
Appeals for the District of Columbia
denying appeal from the order of the
District Court.

Order of the Supreme Court of the 14 November 1949
United States denying writ of
Certiorari

The English transecript of the court proceedings runs to 11,026
mimeographed pages. The prosecution introduced into evidence
869 written exhibits (some of which contained several docu-
ments), and the defense 613 written exhibits. The tribunal heard
oral testimony of 31 witnesses called by the prosecution and of 20
witnesses, excluding the defendants, called by the defense. Each
of the six defendants testified on his own behalf and each was
subject to examination on behalf of other defendants. The exhibits
offered by both the prosecution and defense contained documents,
photographs, affidavits, interrogatories, letters, maps, charts, and
written evidence. The prosecution introduced 59 affidavits; the
defense introduced 445 affidavits. The prosecution called one de-
fense affiant for cross-examination; the defense called 13 prose-
cution affiants for cross-examination. The case-in-chief of the
prosecution took 36 court days and the case for the six defendants
took 89 court days. The Tribunal was in recess between 13 June
1947 and 2 July 1947 to give the defense additional time to prepare
its case.

The members of the Tribunal and prosecution and defense
counsel are listed in the ensuing pages. Prosecution counsel were
assisted in preparing the case by Walter Rapp (Chief of the Evi-
dence Division), Norbert Barr, and Erich Kaufman, interrogators,
and Henry Buxbaum, Clarissa Kohn, Josif Marcu, Walter Schon-
feld, Louis Stubing, Fred Thieberger, and Ernest Tislowitz,
research and documentary analysts.

Selection and arrangement of the Flick case material published
herein was accomplished principally by Norbert G. Barr and Paul
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H. Gantt, working under the general supervision of Drexel A.
Sprecher, Deputy Chief Counsel and Director of Publications,
Office of U.S. Chief of Counsel for War Crimes. Morris Amchan,
John P. Banach, Catherine W. Bedford, Henry Buxbaum, Ger-
trude Ferencz, Constance Gavares, Arnold Lissance, Johanna K.
Reischer, Hans Sachs, Walter Schonfeld, and Erna E. Uiberall
assisted in selecting, compiling, editing, and indexing the numerous
papers.

John H. E. Fried, Special Legal Consultant to the Tribunals,
reviewed and approved the selection and arrangement of the
material as the designated representative of the Nuernberg
Tribunals.

Final compilation and editing of the manuscript for the printing
was accomplished under the general supervision of Colonel Edward
H. Young, JAGC, Chief of the War Crimes Division in the Office of
The Judge Advocate General, Department of the Army, with
Amelia D. Rivers as Editor in chief, Ruth Phillips as Editor, and
Karl Kalter and Theodore G. Hartry as research analysts.






ORDER CONSTITUTING THE TRIBUNAL
HEADQUARTERS, EUROPEAN COMMAND

GENERAL ORDERS
No. 21

PURSUANT TO MILITARY GOVERNMENT ORDINANCE
NO.7

1. Effective as of April 1947, pursuant to Military Government Ordi-
nance No. 7, 24 October 1946, entitled “Organization and Powers of Certain
Military Tribunals”, there is hereby constituted Military Tribunal IV.

2. The following are designated as members of Military Tribunal IV:

12 APRIL 1947

CHARLES B. SEARS Presiding Judge
FraNkx N. RICHMAN Judge
WiLLiaM C. CHRISTIANSON Judge
Ricuarp D. Dixon Alternate Judge

3. The Tribunal shall convene at Nuernberg, Germany, to hear such
cases as may be filed by the Chief of Counsel for War Crimes or by his
duly designated representative.

BY coMMAND oF GENERAL CLAY :
C. R. HUEBNER
Lieutenant General, GSC
Chief of Staff
Seal: HEADQUARTERS
European Command
OFFICIAL

OFFICIAL
s/ G. H. GARDE
t/ G. H. GarDE
Lieutenant Colonel, AGD
Asst. Adjutant General

DISTRIBUTION: “B” plus
2—AG MRU EUCOM
3—The Adjutant General

War Department
Attn: Operations Branch
AG A0—I



MEMBERS OF MILITARY TRIBUNAL IV

" JupGE CHARLES B. SEARS, Presiding Judge
Formerly Associate Judge of the Court of Appeals of the State of
New York.

JupcE WirriaM C. CHRISTIANSON, Member
Formerly Associate Justice of the Supreme Court of the State of
Minnesota.

JubpGeE FrRANK N. RicuMAN, Member
Formerly Judge of the Supreme Court of the State of Indiana.

JubGkE RicHARD D. D1xoN, Alternate Member
Formerly Judge of the Supreme Court of the State of North Carolina.

ASSISTANT SECRETARIES GENERAL

JUDGE RICHARD D. DIXON.....c.ccovviiiiine i ae i e 15 March 1947
CARL L DIETZ......c...ooieeeeecee et eia e ebesa e From 19 April 1947 to
22 December 1947
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PROSECUTION COUNSEL?

CHIEF OF COUNSEL:
BRIGADIER GENERAL TELFORD TAYLOR

DEPUTY CHIEF COUNSEL:
Mr. TaHoMAS E. ERVIN
MRr. RAWLINGS RAGLAND

CHIEF, FLICK TRIAL TEAM:
Mgr. CHARLES S. LYON

ASSOCIATE TRIAL COUNSEL:
MR. NORBERT G. BARR

Mr. PAuL H. GANTT
MR. RALPH S. GOODMAN

Mg. RICHARD H. LANSDALE
MR. EpwIN M. SEARS

MRr. JoserH M. STONE
MR. BLAXE B. WQODSON

DEFENDANTS AND DEFENSE COUNSEL

Defendants Defense Counsel Associate Defenge Oounsel
FLICK, FEIEDRICH Dix, Dr. RUpoL®Y STrEESE, DR. FRITZ 2
STEINBRINCK, OTTO FrLAEcHSNER, Dr. HANS PAPEN, FrRANZ VON, JR.
BURKART, ODILO KRANZBUEHLER, DR. OTTO PorLE, DR. WOLFGANG
KALETSCH, KONRAD NatH, DR. HERBERT GEISSELER, DR. GUENTHER
WEISS, BERNHARD SieMERS, DE. WALTER NATH-SCHREIBER, DR. AGNES
TERBERGER, HERMANNK PELCEMANN, Dr. HORBT ‘WECKER, Dr. FRrITZ

Henzr, Dr. HELMUTH

ScEMIDT-LRICHNER, D=.
ExrICcH

e —————
10Only those members of prosecntion counsel who spoke before the Tribunal are listed.
Other counsel active in the preparation of the case or in work on the final briefs included
Charles Cotton, Walter J. Rockler, and Drexel A. Sprecher (Director, Economics Division).
2 Dr. Streese died during the trial.






1. INDICTMENT"

The United States of America, by the undersigned Telford
Taylor, Chief of Counsel for War Crimes, duly appointed to
represent said Government in the prosecution of war criminals,
charges that the defendants herein committed war crimes and
crimes against humanity, as defined in Control Council Law No. 10,
duly enacted by the Allied Control Council on 20 December 1945.
These crimes included murders, brutalities, cruelties, tortures,
atrocities, deportation, enslavement, plunder of public and private
property, persecutions, and other inhumane acts as set forth in
counts one, two, three, and four of this indictment.

The persons accused as guilty of these crimes and accordingly
named as defendants in this case are—

FRIEDRICH FLICK-—The principal proprietor, dominating in-
fluence, and active head of a large group of industrial enter-
prises (the most important of which are described in appendix
A hereof) including coal and iron mines and steel producing and

~ fabricating plants, sometimes collectively referred to herein
as the “Flick Concern” ;2 member of the Aufsichtsrat (super-
visory board) of numerous other large industrial and financial
companies; Wehrwirtschaftsfuehrer (military economy
leader) ; member of the Praesidium of Reichsvereinigung Kohle
and of Reichsvereinigung Eisen (official bodies for regulation
of the coal and iron and steel industries) ; member of the Kleine
Kreis (“Small Circle”), a small group of leaders of the iron,
coal, and steel industry which exercised great influence over
the industry for many years before and during the war; mem-
ber of the Verwaltungsrat (administrative board) of the Berg-
und Huettenwerke Ost G.m.b.H. (BHO), a government-spon-
sored company for exploitation of the Russian mining and
smelting industries; member of the Beirat (advisory council)
of the Wirtschaftsgruppe Eisenschaffende Industrie (Economic
Group of the Iron Producing Industry) ; member of the “Circle
of Friends” of Himmler, which gave financial and other support
to the Schutzstaffeln der Nationalsozialistischen Deutschen

e ————————

. l_This indictment, dated 18 March 1947, was sometimes referred to as the *‘amended
flld}ctment" since the initial indictment in the Flick Case was dated § February 1947. The
indictment of 18 March 1947 superseded and replaced the initial indictment. Amendments
to the indictment of 18 March 1947 made pursnant to Tribunal orders upon motion of the
brosecution during the course of the trial are indicated hereinafter by footnotes.

cn.: The German word “Konzern” iz sometimes vsed in place of “Concern” throughont this
0.
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Arbeiterpartei (cor.monly known as the SS); member of the
Nationalsozialistische Deutsche Arbeiterpartei (Nazi Party,
usually abbreviated “NSDAP”).

OTTO STEINBRINCK—A leading official of numerous Flick
enterprises and Flick’s principal assistant in the operation of
such enterprises from 1925 until the end of 1939; thereafter
a leading official of Vereinigte Stahlwerke A.G. and affiliated
companies; member of supervisory and executive boards of
several other private and governmental organizations; Wehr-
wirtschaftsfuehrer, Generalbeauftragter fuer die Stahlindustrie
(Plenipotentiary General for the Steel Industry) in the occu-
pied territories of northern France, Holland, Belgium, and
Luxembourg; member of the “Circle of Friends” of Himmler;
member of the Praesidium of the Reichsvereinigung Kohle;
Brigadefuehrer (Brigadier General) in the SS and recipient
of several SS decorations.

ODpILO BURKART—A leading official of numerous Flick enter-
prises and a close associate of Flick; an official of Reichsverein-
igung Eisen and of the Wirtschaftsgruppe Eisenschaffende
Industrie; Wehrwirtschaftsfuehrer.

KONRAD KALETSCH—A leading official of numerous Flick
enterprises and a close associate of Flick; Wehrwirtschafts-
fuehrer; principal official and owner of Siegener Maschinenbau
A.G. (Siemag).

HERMANN TERBERGER—A leading official of numerous Flick
enterprises including, particularly, the Eisenwerk Gesellschaft
Maximilianshuette G.m.b.H., and a close associate of Flick;
member of the NSDAP; member of the Sturmabteilungen der
NSDAP (commonly known as the SA).



COUNT ONE

1. Between September 1939 and May 1945 all the defendants
committed war crimes and crimes against humanity, as defined by
Article II of Control Council Law No. 10, in that they were prin-
cipals in, accessories to, ordered, abetted, took a consenting part
in, were connected with plans and enterprises involving, and were
members of organizations or groups connected with: enslavement
and deportation to slave labor on a gigantic scale of members of
the civilian populations of countries and territories under the
belligerent occupation of, or otherwise controlled by Germany,
enslavement of concentration camp inmates, including German
nationals; and the use of prisoners of war in war operations and
work having a direct relation with war operations, including the
manufacture and transportation of armaments and munitions.
In the course of these activities hundreds of thousands of per-
sons were enslaved, deported, ill-treated, terrorized, tortured, and
murdered.

2. The acts, conduct, plans, and enterprises charged in para-
.graph 1 of this count were carried out as part of the slave-labor
program of the Third Reich, in the course of which millions of
persons, including women and children, were subjected to forced
labor under cruel and inhumane conditions which resulted in
widespread suffering and many deaths. At least 5,000,000
workers were deported to Germany. The conscription of labor
was accomplished in many cases by drastic and violent methods.
Workers destined for the Reich were sent under guard to Ger-
Mmany, often packed in trains without adequate heat, food, cloth-
Ing, or sanitary facilities, Other inhabitants of occupied countries
Were conscripted and compelled to work in their own countries
to assist the German war economy. The resources and needs of
the occupied countries were completely disregarded in the execu-
tion of the said plans and enterprises, as were the family honor
and rights of the civilian populations involved. Prisoners of war
Wwere assigned to work directly related to war operations, includ-
Ing work in armament factories. The treatment of slave laborers
and prisoners of war was based on the principle that they should
be fed, sheltered, and treated in such a way as to exploit them to
the greatest possible extent at the lowest expenditure.

. 3. During the period from approximately May 1942 to 1945,
the defendant Flick was a member of the Praesidium (governing
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board) of the Reichsvereinigung Eisen (commonly referred to
as the RVE), an official organization for the regulation of the
entire German iron and steel industry. The defendants Burkart
and Terberger also held official positions and exercised important
functions in the RVE and assisted and advised Flick with respect
to RVE matters.! This organization, the Praesidium of which
was largely composed of leading industrialists of the iron and
steel industries, was given wide powers by the government and
exercised pervasive influence and authority in these industries.
The RVE had wide authority and exercised important functions
with respect to the procurement, allocation, use, and treatment
of slave labor and prisoners of war. The influence and control
which this official organization had over a large sector of German
industry, in which vast numbers of such laborers were forced
to work, made it an important agency in the administration of
the slave-labor program. Flick attended numerous meetings of
the Praesidium of the RVE and otherwise participated in the
formulation and execution of repressive and cruel policies de-
signed to enslave, procure, and exploit such labor. Flick’s influ-
ence and control over policies and actions of the RVE were further
extended through officials of his companies who also held posi-
tions in the RVE and its subsidiary organizations and committees.

In addition, Flick participated in the slave-labor program
within the iron and steel industry between September 1989 and
April 1945, through his position in and influence on the Wirt-
schaftsgruppe Eisenschaffende Industrie (Economic Group of the
Iron Producing Industry) and its subsidiary organizations and
committees.?

1 Upon motion of the prosecution, the Tribunal ordered on 9 July 1947 that this allega-
tion “shonld bs considered a charge of criminal liability on the part of the defendant
Flick only, and is not to be considered as constituting an independent charge of criminal
activities on the parts of the defendants Burkart and Terberger.”

9Tn this section Burkart and Terberger also were charged with participation in the slave-
labor program with respect to their positions in the Economic Group Iron Producing Industry.
Upon motion of the prosecution, the Tribuna! ordered that the .indictment be amended so
as to dismiss this charge against Burkart and Terberger (Tribunal Order 9 July 1947).
Upon motion of the prosecution, the indictment was also amended at this point by a Tribunal
order which struck the following two paragraphs from the indictment:

“Flick also participated in the slave-labor program by virtue of his position and activity
on the Verwaltungsrat (administrative board) of Berg-und Huettenwerke Ost G.m.b.H.
(commonly referred to as tha BHO), a government sponsored company established for the
purpose of taking over and exploiting mines and iron and steel plants in the U.S.8.R. As
part of its activities, this company participated in the program of forced recruitment,
enslavement, and deportation of Soviet nationals and prisoners of war to work in Germany,
the U.S.S.R. and elsewhere.

“Flick and Burkari also participated in the slave-labor program through their association
with the Kleine Kreis (‘‘Small Circle”) of the leaders of the Nord-West Gruppe Eisenschaf-
fende Industrie, & group which unofficially exercised substantial control over, and influence
on, the iron and steel industry.” (Tribunal Order 9 July 1947)
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4. During the period from approximately March 1941 until
April 1945, the defendants Flick and Steinbrinck were members
of the Praesidium (governing board) of the Reichsvereinigung
Kohle (commonly referred to as the RVK), an official organiza-
tion for the regulation of the entire German coal industry. The
defendants Burkart and Weiss were also active in RVK matters
and assisted and advised Flick and the Flick Concern therein.*
The functions and authority of the RVK and its Praesidium in
the coal industry corresponded generally with those of the RVE
and its Praesidium in the iron and steel industry, as set forth
above. As members of the Praesidium, Flick and Steinbrinck
attended meetings of the Praesidium and otherwise participated
in the formulation and execution of repressive and cruel policies
in the administration of the slave-labor program designed to
enslave, procure, and exploit such labor. Flick’s influence and
control over policies and actions of the RVK were further ex-
tended through officials of his companies, who also held positions
in the RVK and its subsidiary organizations and committees.

5. Between September 1939 and April 1945 the defendant
Steinbrinck held the position of Beauftragter Kohle West (Pleni-
potentiary for Coal in the Occupied Western Territories) of
France, Holland, Belgium, and Luxembourg, and the position of
Generalbeauftragter fuer die Stahlindustrie (Plenipotentiary
General for the Steel Industry) in northern France, Belgium, and
Luxembourg. By virtue of these positions, and his activity
therein, he exercised wide authority over the procurement, use,
treatment, allocation, and transportation of thousands of slave
laborers and prisoners of war.

6. Between September 1939 and May 1945, tens of thousands
of slave laborers and prisoners of war were sought and utilized
by the defendants in the industrial enterprises and establishments
owned, controlled, or influenced by them. In the course of this
use of forced labor in the enterprises referred to, the workers
Wwere exploited under inhumane conditions with respect to their
personal liberty, shelter, food, pay, hours of work, and health.
Repressive measures were used to force these workers to enter,
Or remain in, involuntary servitude. Armed guards, watch dogs,
and barbed wire enclosures were commonly utilized to keep
workers from escaping, and the few who did escape were reported
to, %nd dealt with by, the Gestapo. Penalties, including cruel
beatings, were often inflicted by persons under the supervision
and control of the defendants. Food, sanitary measures, and

——————

. - .

s chUDﬂn mohc.m ‘of the prosecution, the Tribunal directed that this should not be eonsidered

o 8780 of criminal liability on the part of the defendants Burkart and Weiss. (Tribunal
rder of 9 July 1947)
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medical assistance were customarily inadequate, and as a result
many of the workers suffered illness and died. Prisoners of war
were used in war operations and work having a direct relation
with war operations, including the manufacture and transporta-
tion of armaments and munitions.

The defendants Flick, Burkart, Kaletsch, and Weiss are
charged with responsibility for the acts and conduct set forth in
this paragraph so far as they relate to establishments of the Flick
Concern, including those operated directly or indirectly by the
companies set forth in appendix A hereof; the defendant Ter-
berger is charged with responsibility for the acts and conduct
set forth in this paragraph so far as they relate to the Eisenwerk
Gesellschaft Maximilianshuette A.G. (G.m.b.H. after 1944),
(abbreviated Maxhuette), and establishments under its control;
Weiss is also charged with responsibility for the acts and conduct
set forth in this paragraph so far as they relate to the Siemag
Company.*

7. The acts and conduct of the defendants set forth in this
count were committed unlawfully, willfully, and knowingly and
constitute violations of international conventions, particularly of
Articles 8-7, 14, 18, 23, 43, 46, and 52 of the Hague Regulations,
1907; and of Articles 24, 6, 9-15, 23, 25, 27-34, 4648, 50, 51,
54, 56, 57, 60, 62, 63, 65-68, and 76 of the Prisoner-of-War Con-
vention (Geneva, 1929), of the laws and customs of war, of the
general principles of criminal law as derived from the criminal
laws of all civilized nations, of the internal penal laws of the coun-
tries in which such crimes were committed, and of Article II
of Control Council Law No. 10.

* That part of this paragraph which charges the defendants with individua! responsibility
appears here as amended during the course of the trial by two separste Tribunal orders.
The orders, made upon motions of the prosecution, are dated 9 July and 10 September 1947,
respectively, Before amendment the text of the sentences in question read as follows:

“The defendants Flick, Burkart, Kaletsch, Weiss, and Terberger are charged with
responsibility for the acts and conduct set forth in this paragraph so far as they relate to
esteblishments of the Flick Concern, including thoge operated directly or indirectly by the
companies set forth in appendix A hereof. Flick and Weiss are also charged with respon-
sibility for the acts and conduct set forth in this paragraph so far as they relate to the
Siemag Company. The defendant Steinbrinck is charged with responsibility for the acts
and conduct set forth in this paragraph insofar as they relate to Vereinigte Stahlwerke
A.G., and effiliated companies.”
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COUNT TWO

8. Between September 1939 and May 1945, all the defendants
except Terberger committed war crimes and crimes against
humanity, as defined by Article II of Control Council Law No. 10,
in that they were principals in, accessories to, ordered, abetted,
took a consenting part in, were connected with plans and enter-
prises involving, and were members of organizations or groups
connected with, plunder of public and private property, spoliation,
and other offenses against property in countries and territories
which came under the belligerent occupation of Germany in the
course of its aggressive wars. These acts bore no relation to the
needs of the army of occupation and were out of all proportion to
the resources of the occupied territories.

9. In pursuance of deliberate plans and policies, the territories
occupied by Germany as a result of its aggressive acts and its
aggressive wars were exploited for the German war effort in a
most ruthless way beyond the needs of the army of occupation
and without consideration of the local economy. These plans and
policies were intended not only to strengthen Germany in waging
its aggressive wars, but also to secure the permanent economic
domination by Germany of the continent of Europe. Public and
private property was systematically plundered and pillaged. Agri-
cultural products, raw materials needed by Germans, factories,
machine tools, transportation equipment, other finished products,
and foreign securities and holdings of foreign exchange were
requisitioned and sent to Germany. In addition, local industries
were placed under German supervision, and the distribution of
raw materials was rigidly controlled. This supervision of indus-
tries ranged from general control provided for by blanket enact-
ments, to the permanent dispossession of rightful owners of
specific industrial enterprises. The industries thought to be of
value to the German war effort were compelled to continue and
most of the rest were closed down altogether.

In Lorraine (France), which, in violation of international law,
V?as annexed by Germany immediately after the German occupa-
tion, French private properties were seized by the occupation au-
t?orities under the guise of establishing temporary administra-
tion by state commissioners. This artificial creation of German
state property was only a temporary measure, and the properties

‘Were “reprivatized” by being turned over to German industrial
concerns,
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Even before the attack on the U.S.S.R. plans had been made
for the fullest and most ruthless exploitation of all Soviet eco-
nomic resources. Concurrently with the invasion it was declared
that the restraints of the Annex to Hague Convention IV of 18
October 1907 would not be observed by Germany. The entire
Soviet industrial property was declared to be ‘“property mar-
shaled for national economy” (Wirtschafts-Sondervermoegen),
belonging to the German State. Representatives of the German
civil and military oceupation authorities were declared trustees
of this property to which Germany purportedly took title. In
addition thereto, special governmental or semi-governmental com-
panies, Monopolgesellschaften or Ostgesellschaften, were created
by the Plenipotentiary of the Four Year Plan, Hermann Goering,
as trustees for the control of certain sectors of Soviet economy.
One of these Ostgesellschaften, the Berg- und Huettenwerks-
gesellschaft Ost m. b. H., usually referred to as the BHO, was trus-
tee with respect to the iron, steel, and mining industry of the
occupied part of the U.S.S.R. and the main spoliation agency in
its field of operations.

10. All the defendants except Terberger participated exten-
sively in the formulation and execution of the foregoing plans
and policies of spoliation by seeking and securing possession, in
derogation of the rights of the owners, of valuable properties in
the territories occupied by Germany, for themselves, for the Flick
Concern, and for other enterprises owned, controlled, or influenced
by them; by exploiting all these properties in occupied territories,
individually or through enterprises owned, controlled, or influenced
by them, for German war purposes to an extent unrelated to the
needs of the army of occupation and out of all proportion to the
resources of the occupied territories; by abuse, destruction,
and removal of such property; by taking possession of machinery,
equipment, raw materials, and other property known by them to
have been taken, by themselves or by others, from occupied terri-
tories; and by their activities in various official positions. The
following instances are cited as examples.

¢. In France—Effective 1 March 1941 the Friedrich Flick
Kommanditgesellschaft (parent holding company in the Flick
Concern) secured a “trusteeship” of the plants Rombach and
Machern in occupied Lorraine (France), which were the property
of a French company known as Société Lorraine des Aciéries de
Rombas. The “trusteeship” was accepted as part of a govern-
mental plan and program, sponsored by defendants and other
German industrialists for ultimate transfer to them of legal title
to these and other similar properties in France. The Flick Concern
was to gain legal title to the plants Rombach and Machern pur-
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guant to this general plan. These properties- were operated by the
Flick Concern through a company known as Rombacher Huetten-
werke, G. m. b. H,, from on or about 1 March 1941 until on or
about 1 September 1944 in accordance with and in execution of
said plan and program. The defendants Flick, Burkart, Kaletsch,
.and Weiss are charged with responsibility for the foregoing.

b. In the Occupied East—Pursuant to the plans and programs
of the Berg- und Huettenwerke Ost, G.m.b.H. (BHQO), referred
to above, the Flick Concern organized, together with the Reichs-
werke Hermann Goering, a company called Dnjepr Stahl [Dnepr
‘Steel] G.m.b.H. for the purpose of exploiting mining and smelting
.properties in the U.S.S.R. located near the Dnepr River. The Flick
Concern operated these properties from about January 1943 until
the Germans evacuated this region. The defendants Flick, Burkart,
Kaletsch, and Weiss are charged with responsibility therefor.

Pursuant to the plans and programs of the BHO, the Siegener
Maschinenbau A.G. (Siemag) gained possession of the works
Woroshilov [Voroshilov] at Dnjepropetrowsk [Dnepropetrovsk}
in the U.S.S.R. and operated them from about January 1943 until
the evacuation of the area in the fall of 1943. Siemag was owned
principally by Weiss, who is charged with responsibility therefor.*

In accordance with the general plans and programs of the

German occupation authorities, the Flick Concern gained posses-
sion of the Vairogs railroad car plants in occupied Riga (Rigaer
Waggonfabrik “Vairogs”) on or about July 1942. The properties
were operated by the Flick Concern until the German retreat from
Riga about September 1944. Flick, Burkart, Kaletsch, and Weiss
are charged with responsibility therefor.
. 11. Between 1940 and 1945 the defendants Flick and Stein-
brinck participated in plans and programs for spoliation of occu-
pied territories through their positions and membership in, and
influence on, various organizations of the iron, steel, and coal
industries, including Reichsvereinigung Eisen, Reichsvereinigung
Kohle, Wirtschaftsgruppe Eisenschaffende Industrie, and subsid-
iary organizations of each, and through membership in, and in-
fluence on, the Kleine Kreis (“Small Circle”) of leaders of the
Nord-West Gruppe Eisenschaffende Industrie.

Between 1940 and 1945 Steinbrinck participated in the plans
apd programs for spoliation of western occupied territories by
virtue of his positions as Plenipotentiary General for the Steel
Industry in northern France, Luxembourg, and Belgium, and

flenipotentiary for Coal in France, Holland, Belgium, and Luxem-
ourg,

* : .. .
. This ‘chﬂ.rge involving Siemag weas amended by a Tribunal Order of 10 September 1947
-pf.on,m“w“ of the prosecution. Prior to this order it read as follows: “Siemag was ownsd
m_mcml“y by Weiss and was controlled and influenced by Flick and Weiss, both of whom
e charged with responsibility therefor.”
19

955487504



Between 1941 and 1945 Flick participated in the plans and
programs for spoliation of the U.S.S.R. by virtue of his position
as a member of the Verwaltungsrat (administrative board) of the
Berg- und Huettenwerke Ost, G.m.b.H. (BHO).

12, The acts and conduct of the defendants set forth in th]S
count were committed unlawfully, willfully, and knowingly, and
constitute violations of the laws and customs of war, of interna-
tional treaties and conventions, including Articles 46-56, inclusive,
of the Hague Regulations of 1907, of the general principles of
criminal law as derived from the criminal laws of all civilized
nations, of the internal penal laws of the countries in which such
crimes were committed, and of Article II of Control Council
Law No. 10.
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COUNT THREE

13. Between January 1936 and April 1945 the defendants Flick,
Steinbrinck, and Kaletsch committed crimes against humanity, as
defined in Article II of Control Council Law No. 10, in that they
were principals in, accessories to, ordered, abetted, took a con-
senting part in, and were connected with plans and enterprises
involving persecutions on racial, religious, and political grounds,
including particularly the “Aryanization” of properties belonging
in whole or in part to Jews.

14. Commencing with Hitler’s seizure of power in 1933 and
increasingly in later years, the government of the Third Reich
systematically and ruthlessly persecuted millions of persons on
political, racial, and religious grounds. As part of these pro-
grams of persecution, the German Government pursued a policy
of expelling Jews from economic life. The German Government
and Nazi Party embarked on a program involving threats, pres-
sure, and coercion generally, formalized and otherwise, to force
Jews to transfer all or part of their property to non-Jews, a proc-
ess usually referred to as “Aryanization.”” The means of forcing
Jewish owners to relinquish their properties included discrim-
inatory laws, decrees, orders, and regulations, which made life in
Germany difficult and unbearable for the owners; the discrimina-
tory application of general laws, decrees, orders, and regula-
tions; seizure of property under spurious charges; restrictions
imposed by police action; and particularly the ever present threat
of the Gestapo to arrest, try, and kill Jews without recourse to
any reviewing board or court.

15. The defendants Flick, Steinbrinck, and Kaletsch and the
Flick Concern participated in the planning and execution of numer-
ous Aryanization projects. Activities in which they participated
included procurement of sales which were voluntary in form but
coercive in character, efforts to extend the general Aryanization
laws, and several types of perversion of governmental authority.
They used their close connections with high government officials
to obtain special advantages; and some transactions,. including
those referred to hereinafter, were carried through in close coop-
eration with officials of the Army, [Armed Forces] High Com-
mand (OKW), and of the Office of the Four Year Plan, including

ermann Goering, who were interested in having the properties
exploited as fully as possible in connection with the planning,
Preparation, initiation, and waging of Germany’s aggressive acts
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and wars. Examples of Aryanization projects in which Flick,
Steinbrinck, and Kaletsch were involved during the years 1936
through 1945 included the following properties:

(a) Hochofenwerk Luebeck A. G. and its affiliated company,
Rawack and Gruenfeld A. G.

(b) The extensive brown coal properties* and enterprises in
central and southeastern Germany owned, directly, or indirectly,
in substantial part by members of the Petschek family, many
of whom were citizens of foreign nations, inecluding Czechoslo-
vakia. As a result of these Aryanization projects, Jewish owners
were deprived of valuable properties, which were transferred,
directly or indirectly, to the Flick Concern, the Hermann Goering
Works, I. G. Farben, the Wintershall and Mannesmann Concerns,
and other German enterprises.

16. The acts and conduct of the defendants set forth in this
count were committed unlawfully, willfully, and knowingly and
constitute violations of international conventions, of the general
principles of criminal law as derived from the criminal laws of
all civilized nations, of the internal penal laws of the countries in
which such crimes were committed, and of Article II of Control
Council Law No. 10.

* There was considerable variation during the trial in the terms used to describe the two
main kinds of coal found in Germany—bituminous coal and lignite or brown coal. Although
Germany has practically no true anthracite, frequently called ‘“hard coal” in the United States,
some translators used “hard coal’’ for bituminous coal and ‘‘soft coal” for lignite or brown
c¢oal. However, to avoid confusion, only the terms ‘‘soft coal” (Steinkohle) and "brown
coal” or “lignite” (Braunkohle) have been wused in this volume. Where the original
language was English {as in the indictment, argument of the prosecution, or the judgment)
the terms “soft coal” and ‘brown cosl” have been inserted in brackets.
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COUNT FOUR

- 17. Between 30 January 1933 and April 1945, the defendants
Flick and Steinbrinck committed war crimes and crimes against
humanity, as defined by Article II of Control Council Law No. 10,
in that they were accessories to, abetted, took a consenting part in,
were connected with plans and enterprises involving, and were
members of organizations or groups connected with: murders,
brutalities, cruelties, tortures, atrocities and other inhumane acts
committed by the Nazi Party and its organizations, including
principally the Schutzstaffeln der Nationalsozialistischen Deut-
schen Arbeiterpartei (commonly known as the SS). The criminal
activities of the SS included: the guarding and administration of
concentration camps and the brutal treatment of their inmates;
subjecting prisoners of war and concentration camp inmates to
a series of experiments, including freezing to death and killing by
poisoned bullets; shooting unarmed prisoners of war; extensive
participation in the Nazi slave-labor program; murder and ill-
treatment of the civilian population in occupied countries, includ-
ing massacres such as at Lidice; and persecution and extermina-
‘tion of enormous numbers of Jews and others deemed politically
undesirable by the SS. The criminal programs of the SS were so
widespread and conducted on such a gigantic scale that they were
widely known throughout Germany.

" 18. The defendants Flick and Steinbrinck were members of a
group variously known as “Friends of Himmler”, “Freundeskreis”
(Circle of Friends), and the “Keppler Circle”, which, throughout
the period of the Third Reich, worked closely with the SS, met
frequently and regularly with its leaders, and furnished aid,
advice, and support to the SS, financial and otherwise. This or-
ganization was composed of about thirty German business leaders,
‘and a number of SS leaders, including Heinrich Himmler, head
of the entire SS from 1929 to 1945; Karl Wolff, Himmler’s Adju-
tant, Obergruppenfuehrer and holder of other high positions in
!:he 8S; Oswald Pohl, Chief of the SS Main Economic and Admin-
istrative Department; Otto Ohlendorf, a leading official of the
S8 Main State Security Department [Reich Security Main Offlce] ;
.ar}d Wolfram Sievers, Manager of the Ahnenerbe Society and
Dlrf:ctor of its Institute for Military Scientific Research. The
business and industrial members of the Circle included leading
officials of the largest enterprises in Germany in the fields of iron,
_St'eel, and munitions productions, banking, chemicals, and ship-
PIng. These enterprises included I G. Farben, Vereinigte

23



Stahlwerke, Hermann Goering Works, Brabag, Junkers, the
Wintershall Chemical Concern, North German Lloyd and Hamburg
American Shipping Lines, Deutsche Bank, Dresdner. Bank, Reichs-
Kredit-Gesellschaft, the Stein Bank, and Commerz Bank.

The circle was formed early in 1932 at Hitler’s suggestion by
his economic adviser, Wilhelm Keppler. It participated in effect-
ing Hitler’s rise to power and made plans for the reorganization
of German economy in accordance with Hitler’s plans. Thereafter
the circle met regularly, up to and including early 1945, with
Himmler, Keppler, and other high government officials, and was
a means of maintaining close cooperation between the largest
business and industrial enterprises on the one hand, and the
German Government, Nazi Party, and the SS on the other.

19. Each year from 1933 to 1945, the cirele contributed about
one million marks to Himmler to aid in financing the activities
of the SS. During this period, the defendants Flick and Stein-
brinck made and procured contributions by Flick and the Flick
Concern to the SS through the circle, aggregating at least one
hundred thousand marks annually for many years. Flick and
the Flick Concern, by the action and procurement of Flick and
Steinbrinck, also contributed substantial additional amounts to
the SS over the years 1933 to 1945. Steinbrinck also procured
substantial contributions by Vereinigte Stahlwerke A.G. and
affiliated enterprises to the SS through the circle in the years
1940 through 1944.

20. The acts and conduct of the defendants set forth in this
count were committed unlawfully, wilfully, and knowingly, and
constitute violations of international conventions of the laws and
customs of war, of the general principles of criminal law as de-
rived from the criminal laws of all civilized nations, of the internal
penal laws of the countries in which such crimes were committed,
and of Article IT of Control Council Law No. 10.
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COUNT FIVE

21, The defendant Steinbrinck is charged with membership,
subsequent to 1 September 1939, in the Schutzstaffeln der Nation-
alsozialistischen Deutschen Arbeiterpartei (commonly known as
the “SS”), declared to be criminal by the International Military
Tribunal, and paragraph 1 (d) of Article II of Control Council
Law No. 10.

Wherefore, this Indietment is filed with the Sectretary General
of the Military Tribunals and the charges herein made against
the above-named defendants are hereby presented to the Military
Tribunals.

[Signed] TELFORD TAYLOR

Brigadier General, USA
Chief of Counsel for War Crimes
Acting on Behalf of the United States
of America
Nuernberg 18 March 1947
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APPENDIX A

The term “Flick Concern”, as used in this indictment refers to the busi-
ness enterprises controlled, influenced, and in substance largely owned, by
Friedrich Flick. Many additions and changes took place during the years
1933 to 1945, both in the physical plants included in the concern and in the
legal structure in which they were contained. Corporate reorganizations
within the concern were almost constantly in progress. From 19540 to
1945 the general nature of the corporate structure was not fundamentally
changed, although certain changes took place in intercorporate stockholdings
and eompanies were added to operate plants in occupied territories.

The Flick Concern constituted the largest privately owned and controlled
enterprise in Germany for the production of iron, steel products, and arma-
ments. It was surpassed in productive capacity in the industry only by the
state-owned Hermann Goering Works and by Vereinigte Stahlwerke A.G.
(United Steel Works), in which the government held a substantial interest.
The concern owned and operated soft [brown] coal, hard [soft] coal, and
iron mines;* blast furnaces and smelting, coking, and chemical plants,
including plants for production of synthetic fuel, rolling mills, and fab-
ricating plants for manufacture of finished products, such as ammuni-
tion, armor plate, gun carriages, armored cars and trucks, and other
Panzer materials; airplanes and airplane parts; and railroad cars, parts,
and locomotives.

From at least 1987 until April 1945, the Flick Concern was largely owned,
directly or indirectly, by a parent holding company known as Friedrich Flick
Kommanditgesellschaft (FKG), a limited partnership of which Friedrich
Flick was the only personally liable partner. At first, Flick was the sole
owner of FKG. In form most of the ownership of FKG was subsequently
transferred to Flick’s sons, but it was in substance treated by Flick as his
own property, and, as the only general partner, he was in complete control
of FKG at all times from 1937 to 1945. The most important of the companies
of the Flick Concern are listed below. Unless otherwise indicated, Flick
interests owned a majority of the stock of each. Their designation as com-
panies in the form of A.G. or G.m.b.H. (both of which designations describe
limited liability companies) is not exclusive; several of the companies were
changed from one form to the other.

The Flick Concern comprised, among other interests, the following:

NAME AND LOCATION NATURE OF COMPANY
Anhaltische Kohlenwerke A.G. Brown eoal mines in central Ger-
(AKW) many.

ATG (Allgemeine Transportanlage) Aireraft.
Maschinenbau G.m.b.H., Leipzig

Brandenburger Eisenwerke A.G., Panzer materials. [Armored vehicles
Brandenburg, near Berlin e.g., tanks, armored cars].

Chemische Werke Essener Stein- Chemicals; owned by Essener Stein-
kohle, A.G., Essen kohle,

* Concerning the usage of “soft coal” and “hard coal” in the trial, see footnote to para-
graph 15 of the indictment, this section.
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Eisenwerk-Gesellschaft Maximilian-
shuette A.G. (G.m.b.H. after 1944)
(abbreviated “Maxhuette”)

Essener Steinkohlenbergwerke A.G.,
Essen

Fella Werk A.G. (after 1944, Gm.
b.H.), Feucht near Nuernberg

Friedrich Flick Kommanditgesell-
schaft (abbreviated FKG or
FFKG), Berlin

Harpener Bergbau A.G., Dortmund

Hochofenwerk Luebeck A.G., Lue-
beck-Herrenwyk

Linke-Hofmann Werke A.G., Bres-
lau

Maschinenfabrik Donauwoerth G.m.
b.H., Donauwoerth

Mitteldeutsche Stahlwerke A.G.,
(after 1948, Gm.b.H.), Riesa a. d.
Elbe, (abbreviated “Mittelstahl”)

Saechsische Gusstahlwerke Doehlen
A.G., Doehlen

Spandauer Stahlindustrie G.m.b.H.
Spandau

Waggon-und Maschinenfabrik A.G.,
. Bautzen
(frequently referred to under its
former name of Busch-Bautzen)

Iron mines and smelting plants.

Soft coal mines in Ruhr,

Agricultural machinery.

Limited partnership which was par-
ent holding company of the Con-
cern; it also directly owned and
operated extensive properties, in-
cluding Brandenburg and Hen-
nigsdorf steel plants.

Soft coal mines in Ruhr. These prop-
erties, together with Essener
Steinkohle, comprised second larg-
est coal group in the Ruhr.

Blast furnaces.

Tractor and truck vehicles and rail-
way cars.

Machine works.

Iron and steel plants; largest in
Germany outside the Ruhr.

Iron and steel products; owned 50
percent by State of Saxony but
largely operated by the Flick
Concern.

Steel products.

Electric locomotives; railway cars,
couplings.
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Il. ARRAIGNMENT"

Official transcript of the American Military Tribunal in the matter of the
United States of America against Friedrich Flick, et al.,, defendants,
sitting at Nuernberg, Germany, on 19 April 1947, 0930, Justice Sears
presiding.?

THE MARSHAL: The Honorable, the Judges of Military Tri-
bunal 1IV.

Military Tribunal IV is now in session.

God save the United States of America and this honorable
Tribunal.

There will be order in the courtroom.

PRESIDING JUDGE SEARS: Military Tribunal IV will come to
order.

The Tribunal will now proceed with the arraignment of the
defendants in Case 5 pending before this Tribunal.

Mr. Secretary General, will you call the roll of the defendants.

(The Secretary General then called the roll of the defendants: Friedrich
Flick, Otto Steinbrinck, Odilo Burkart, Konrad Kaletsch, Bernhard Weiss,
Hermann Terberger.)

THE SECRETARY GENERAL: May this Honorable Tribunal
please, the defendants are all present and in the dock.

PRESIDING JUDGE SEARS: Mr. Secretary General, will you call
the defendants one by one for arraignment.

THE SECRETARY GENERAL: Defendant Friedrich Flick.

PrESIDING JUDGE SEARS: Defendant Friedrich Flick, have you
counsel?

DEFENDANT FLICK: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had an opportunity to read the indictment?

A. Yes.

Q. Have you read the indictment?

A. Yes.

Q. Defendant Friedrich Flick, how do you plead to this in-
dictment, guilty or not guilty?

A, Not guilty.

1Tr, pp. 31-34, 19 April 1947.

*This captior, with the necessary changes in dates and time, appeared at the top of the
first page of the transcript for each day of the proceedings. It will be omitted from all
extracts of the transcript reproduced hereinafter.
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Q. You may be seated.

THE SECRETARY GENERAL: Defendant Otto Steinbrinck.

PRESIDING JUDGE SEARS: Defendant Otto Steinbrinck, have you
counsel?

DEFENDANT STEINBRINCK: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?
Yes.
Have you had the opportunity to read the indictment?
Yes.
Have you read the indictment?
. Yes, I have read it.
. Defendant Otto Steinbrinck, how do you plead to this in-
dictment, guilty or not guilty?

A. I plead not guilty.

Q. You may be seated.

THE SECRETARY GENERAL: Defendant Odilo Burkart.

PRESIDING JUDGE SEARS: Defendant Odilo Burkart, have you
counsel?

DEFENDANT BURKART: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had an opportunity to read the indictment?

A. I have read it.

Q. Defendant Odilo Burkart, how do you plead to this indict-
ment, guilty or not guilty?

A. Not guilty.

Q. Be seated.

THE SECRETARY GENERAL: Defendant Konrad Kaletsch.

PRESIDING JUDGE SEARS: Defendant Konrad Kaletsch, have you
counsel ?

DEFENDANT KALETSCH: Yes.

Q. Has the indictment in the German Ilanguage been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had opportunity to read the indictment?

A. Yes.

Q. And have you read the indictment?

A, Yes.

‘Q. Defendant Konrad Kaletsch, how do you plead to this in-
dictment, guilty or not guilty?

A. T am not guilty.

Q. Be seated.

THE SECRETARY GENERAL: Defendant Bernhard Weiss.

propop
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PRESIDING JUDGE SEARS: Defendant Bernhard Weiss, have you
counsel?

DEFENDANT WEISS: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?
. Yes.
Have you had an opportunity to read the indictment?
Yes.
And have you read the indictment?
Yes.
. Defendant Bernhard Weiss, how do you plead to this in-
dlctment guilty or not guilty?

A. Not guilty.

Q. Be seated.

THE SECRETARY GENERAL: Defendant Hermann Terberger.

PRESIDING JUDGE SEARS: Defendant Hermann Terberger, have
you counsel?

DEFENDANT TERBERGER: Yes.

Q. Has the indictment in the German language been served
upon you at least 30 days ago?

A. Yes.

Q. Have you had opportunity to read the indictment?

A. Yes.

Q. And have you read the indictment?

A. Yes.

Q. Defendant Hermann Terberger, how do you plead to this
indictment, guilty or not guilty?

A. Not guilty.

Q. Be seated.

PRESIDING JUDGE SEARS: The pleas of the defendants will be
entered by the Secretary General in the records of this Tribunal.

General Taylor, is the prosecution ready to proceed with this
case?

BRIGADIER GENERAL TELFORD TAYLOR: The prosecution is
ready.

[At this point General Taylor began the reading of the opening statement
of the prosecution, reproduced in section III, immediatly following.]

opOPOP
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lIl. OPENING STATEMENTS

A. Opening Statement for the Prosecution *

PRESIDING JUDGE SEARS: The Tribunal is ready to hear the
opening statement on behalf of the prosecution.

BRIGADIER GENERAL TELFORD TAYLOR: If it please the Tribunal.
The responsibility of opening the first trial of industrialists for
capital transgressions of the law of nations imposes on the prose-
cution, above all things, the obligation of clarity. The defendants
owned and exploited enormous natural and man-made resources
and became very wealthy, but these things are not declared as
crimes by the law under which this Tribunal renders judgment.
The law of nations does not say that it is eriminal to be rich, or
contemptible to be poor.

The law of nations arises out of the standards of common de-
cency and humanity that all civilized nations accept. All civil-
ized men, no matter what their rank or station, are subjeet to
that law and are bound to observe those standards. These obli-
gations are the very fabric of society; to deny [them] is to oblit-
erate the quality and dignity of humanity itself.

At the threshold of this case, and because of its unusual char-
acter, it is vital that those principles be clearly understood. The
defendants were powerful and wealthy men of industry, but
that is not their crime. We do not seek here to reform the
economic structure of the world or to raise the standard of living.
We seek, rather, to confirm and revitalize the ordinary standards
of human behavior embodied in the law of nations.

We charge that the defendants violated that law and shame-
lessly dishonored the image of mankind in the full sight of all
men. We charge that they set at naught the freedom of other
men, and denied their very right to exist, by joining in the en-
slavement of millions of unfortunate men and women all over
Europe, who were uprooted from their homes and families and
imprisoned in Germany to dig in mines and labor in factories
under appalling and unspeakable circumstances which spread
death, disease, and misery. We charge that they greedily plun-
dered the resources of neighboring countries overrun by the Wehr-
macht,

We accuse them, finally, of supporting, joining in, and profiting
by the foulest and most murderous policies and programs of the
Third Reich, in the course of which the Jewish people were driven
fer Germany and all but exterminated throughout Europe, and
millions belonging to other groups and nations were imprisoned,

‘tortured, and massacred.
—_—
* Transcript pages 84-149, 19 April 1947,
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The crimes charged against these defendants are, in short, the
same crimes that other more notorious agents and ministers of
the Third Reich committed. Throughout the Nuernberg proceed-
ings the United States has taken the position that, deep as is.
the responsibility of Germany as a whole for the crimes of the
Third Reich, we do not seek to incriminate the entire population.
But it is a gross misconception to picture the Third Reich as the
tyranny of Hitler and his close Party henchmen alone. A dictator-
ship is successful, not because everybody opposes it, but because
powerful groups support it. The Nazi dictatorship was no excep-
tion to this principle. In faet, it was not a dictatorship of the Nazis
alone, and while at least one of the men in the dock is an ardent
Nazi, this circumstance is coincident rather than significant. Hit-
ler was, to be sure, the focus of ultimate authority, but Hitler
derived his power from the support of other influential men and
groups who agreed with his basic ideas and objectives.

The defendants in this case are leading representatives of one
of the two principal concentrations of power in Germany. In the
final analysis, Germany’s capacity for conquest derived from its
heavy industry and attendant scientific techniques, and from its
millions of able-bodied men, obedient, amenable to discipline, and
overly susceptible to panoply and fanfare. Krupp, Flick, Thys-
sen, and a few others swayed the industrial group; Beck, Fritsch,
Rundstedt, and other martial exemplars ruled the military eclique.
On the shoulders of these groups Hitler rode to power, and from
power to conquest.

If anyone questions this analysis, let him look at the fate of
the various professions and occupations under Hitler. The press
and radio Hitler tore up by the roots and absorbed into Goebbels’
Ministry of Propaganda and Enlightenment. The learned profes-
sions were utterly dishonored; books were burned, scholarships
were muzzled, and German science and culture were stultified
and retarded by decades. For tactical reasons, Hitler’s attack on
religion was flanking rather than frontal, but every effort was
made to discredit and stifle the church. Politics became a Nazi
monopoly. The trade unions were stamped out. But, unless
Jewish, the business man and the officer lived comfortably and
flourished under Hitler. Some inconveniences arose, to be sure; in-
dustry was increasingly regimented, and venerable military tradi-
tions were shattered by the Hitler salute. But these were trifling
annoyances compared to the scourges that the Third Reich laid
on other men.

The Third Reich dictatorship was based on this unholy trinity
of nazism, militarism, and economic imperialism. To industry Hit-
ler held out the prospect of a “stable” government, freedom from
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labor troubles, and a swift increase in production to support re-
armament and the reestablishment of German economic hegemony
in Europe and across the seas. To the military, he promised the
reconstruction of the Wehrmacht and the resurgence of Ger-
man armed might.

“Private enterprise cannot be maintained in the age of democ-
racy,” said Hitler to the industrialists, and they agreed. “We
must not forget that all the benefits of culture must be intro-
duced, more or less, with an iron fist,” he went on. and they
agreed to that, too. “The question of restoration of the Wehr-
macht will not be decided at Geneva, but in Germany,” he said
in conclusion, and this was what the industrialists and the mili-
tary leaders had been thinking for a long time.t (D-203, Pros.
Ez.784.)

t The foregoing quotations are from a speech by Hitler to a representa-
tive group of German industrial leaders on 20 February 1933.

“For whether Germany possesses an army of 100,000 men, or
200,000, or 300,000 is, in the last resort, completely beside the
point, the essential thing is whether Germany possesses 8,000,000
reservists whom she can transfer into her army * * *.°+ (NI-8544,
Pros. Exz. 731). When Hitler spoke like this the industrialists and
the General Staff dreamed of the day the gray legions of the Ger-
man Army would again be led to foreign conquest.

t From Hitler's speech at the Industry Club in Duesseldorf on 27 Janu-
ary 1932.

AsMr. J ustice J. ackson put it in opening the international trial,
the Nazi Party came to power:

‘“** * hy an evil alliance between the most extreme Nazi revolu-
tionists, the most unrestrained of the German reactionaries, and
the most aggressive of the German militarists.””*

_ The defendants and some of their fellow lords of industry drank
deep of this witches’ brew. Soon they were consorting with Himm-
ler and his sinister coterie, and then they began to give him
money which he spent on certain of his less fastidious hobbies.
Later they took to lining their pockets at the expense of wealthy
Jews in Germany and the occupied territories. After the vie-
tories of the Wehrmacht in France and Russia, they were on
hand to seize and exploit the choicer industrial properties. They
enslaved and deported the peoples of the occupied countries to
keep the German war machine running, and treated them like
animals, Tolerance of such crimes will destroy man’s capacity
for self-respect; their repetition would destroy mankind itself.

—_—
* Trial of the Major War Criminals, volume II, psge 108, Nuremberg 1947.
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FRIEDRICH FLICK AND THE GROWTH OF THE FLICK
COMBINE (1915-32)

The principal defendant in this case, Friedrich Flick, is one
of the handful of men who controlled German heavy industry.
He is not a mere manager or executive; he amassed wealth and
was the owner of most of the vast industrial domain which he
controlled. He is in the direct line of succession to such older
German iron lords as Krupp, Thyssen, and Stinnes. The Stinnes
combine collapsed in 1925, and Thyssen fled from Germany at the
outbreak of war in 1939. But the Krupp fortunes continued to
flourish under Hitler, and Flick emerged as a comparable figure
in the world of iron and steel. The only larger steel combines
were the state-owned Reich Works Hermann Goering, which
was an enormous but newly-born industrial creature spawned by
the Nazi government, and the Vereinigte Stahlwerke (United
Steel Works), which was formed after the collapse of Stinnes
by merging the principal Stinnes properties with those of Thyssen
and a number of smaller enterprises, and which was owned and
controlled partly by the German Government itself, and partly
by a number of private institutions or families. Aside from
those two public or semi-public combines, “Flick” and “Krupp”
were the two greatest iron and steel empires of the Third Reich.

The crimes charged against Flick and the other defendants
were, for the most part, committed by them in the conduct of
their business, and this business was steel making. To understand
this case, it is necessary to know the general pattern and struc-
ture of German heavy industry, and something of how it was
governed and operated. We do not want to inflict a tedious ex-
position of all these matters on the Tribunal, and we have, accord-
ingly, embodied some of the necessary background in three short
expository briefs,* which are already in the hands of the Court,
and have been made available to defense counsel in both German
and English. The brief marked “A” contains a short explanation
of German corporate forms and expressions, together with a
glossary of German words and phrases which will occur most
frequently during the trial. The brief marked “B” is a descrip-
tion of the governmental and private agencies which exercised
general control or supervision over German heavy industry. We
have included in this brief some basic information about the
German coal, iron, and steel industries. The brief marked “C”

* Not reprodneed herein.

34



contains an exposition of the history and structure of the Flick
combine itself—the Flick Konzern (or Concern), as the defend-
ants called it. Included in this brief is a copy of the chart
now displayed on the wall of the courtroom,* showing the various
companies of the Flick Konzern, and their inter-relation by stock
ownership. This chart, and the other chart in the brief marked
«0” will not themselves be offered in evidence, but they are
based on affidavits by several of the defendants and documents
from the Flick files, which will be offered in due course. The
chart is displayed at this time as a convenient guide for the Tri-
bunal and defense counsel, to enable them more easily to follow
the opening statement.

A. German Heavy Industry

For our present purposes a very brief sketch of the general
nature of German heavy industry will suffice. By “heavy indus-
try”, we mean the mining of coal, which is Germany’s greatest
single natural resource, and from which over 90 percent of
Germany’s “energy” or industrial power is derived, and the manu-
facture of iron and steel and heavy steel products.

Coal mining and steel making have been closely related processes -
in Germany since before the turn of the century. The ore deposits
of Lorraine and the Rhine lie close to the great coal fields of
the Ruhr and the waterways of the Rhine and its tributaries. This
regional concentration stimulated the growth of “vertical com-
bines” in heavy industry. Over half of the coal mined in Ger-
many is mined by the iron and steel companies. XKrupp, Thyssen,
and the other large steel combines, had extensive coal resources
of their own. After the loss of the Lorraine iron ore fields to
France most of the ore they used had to be imported, but the
same steel companies exploited Germany’s own ore deposits.

Thus, each of the great steel empires comprised the whole
Process, from the coal mine to the semi-finished stee! product.
They used their own coal in their own furnaces, and sold the sur-
plus coal on the open market. They used their own, or imported,
Iron ore in their blast furnaces. They owned the converters that
turned the pig iron into crude steel. They owned the mills that
.rolled the steel into the semi-finished products, such as steel
Dlates, rails, and tubes. After the First World War this tend-
ency toward vertical combination was intensified, and many of
the big trusts acquired factories which manufactured steel ma-

chinery, ships, railway equipment, and other heavy steel products.
‘\ -

* N .
o Tl_ns “’h‘“'t J8 reproduced later in the opening statements under "“C. Structure and
TEenization of the Flick Konzern”.
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Heavy industry was the core and nucleus of Germany’s might.
Coal was not only the all-important source of heat and power;
it was the basis for the synthetic production of gasoline and
rubber, of which the Germans had no natural resources, but
which they learned to make from coal. Steel was, of course, the
basic commodity for construction, transportation, and armament.
The small group of coal and steel kings had in their hands great
power to mould German economic structure, and to influence
German policies and the German way of life. We will see in this
and other cases how they utilized that power.

B. Establishment of the Flick Combine (1915-26)

Friedrich Flick first emerged as a minor power in this world
of iron and steel in 1915. He had been born in 1883 in the region,
east of the Rhine and south of the Ruhr, known as the Sieger-
land, where some of the best of Germany’s slender deposits of
high-grade iron ore are found. His family and relatives were con-
nected with the Siegerland ore mining industry, and Flick took
employment in the iron trade in 1907, upon completion of his
commercial training at the Commercial University of Cologne. In
April 1915 he was appointed commercial director and member
of the Vorstand* of a small stee! works in the Siegerland, known
as the Charlottenhuette A. G. Although this company owned no
coal pits, in other respects it was a good example, on a modest
scale, of German steel combines. It owned ore mines, blast fur-
naces, converters, and rolling mills, and it manufactured rail-
way equipment.

* No precise English equivalent. The Vorstand, in general, combines the
funetions in American corporations of the executive ecommittee of the
board of directors and the principal corporate officers. [When “Vorstand”
was translated in the Nuernberg trials, the translation ordinarily was “Man-
aging Board” or “Managing Board of Directors.” Herein the term “Man-
aging Board” has ordinarily been used when the term is translated.]

Flick’s position in the Charlottehhuette served as a spring-
board for his leap into the ranks of the mighty, which he achieved
by virtue of his unusual talent for financial aggrandizement by
means of mergers and stock purchases of other companies. He
was no sooner ensconced in Charlottenhuette, than, as he himself
put it (NI-38345, Pros. Ex. 26):*

“How ambitious I was then! My first thought was to merge
with Koeln-Muesen.”

* Speech by Friedrich Flick on the 25th anniversary of his appointment to
the Vorstand of Charlottenhuette, 1 April 1940.

From 1915 to 1919, by merger with or purchase of other small
steel companies and ore mines, Charlottenhuette was about
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doubled in size. But in 1919, Flick’s efforts at expansion in the
Siegerland encountered serious and, at that time, insuperable
obstacles. Flick’s efforts to obtain an independent coal supply for
his concern led him into a clash with Thyssen and other iron
lords, who were then far more powerful. Indeed, at the end of
1919, Thyssen seriously threatened Flick’s independent status,
and Charlottenhuette narrowly escaped becoming a branch of
the Thyssen Combine. Flick shook off this menace, but it be-
came plain to him that further expansion in the Ruhr-Siegerland
region would be slow and difficult, if not impossible, because his
older rivals, like Thyssen and Kloeckner, were too well established.

The result was a rapid shift in the focus of Flick’s interests
all the way across Germany to Upper Silesia. At this point it
may be useful to look at the map which has been included in our
brief marked “C,” which shows the location of the major coal
and iron deposits in Germany, and of the companies which ulti-
mately became part of the Flick Konzern.

It will be seen that, while there is a very heavy concentration
of coal in the Ruhr area, there are nometheless other deposits in
and near Germany which are of great importance. German coal
comprises two main types. What we call bituminous or “goft”
coal is known to the Germans as ‘“stone coal” (Steinkohle).! But
the Germans also make extensive use of a type of lignite, found in
large quantities only in Germany, which they call “brown coal”
(Braunkohle).?

* Germany contains practically no true anthracite eoal.

*In general, it requires approximately 9 tons of brown coal to provide the
heat obtained from 2 tons of ordinary bituminous coal. Exploitation of brown
f:oa.l in Germany is profitable because it lies close to the surface and can be
Inexpensively mined. For the most part, it is either burned in special furnaces
near the mines, or it is compressed into bricks (briquettes) which have good
heat value and can be economieally transported.

By far the largest deposits of bituminous coal lie in the Ruhr,
which also contain some brown. But most of Germany’s brown
coal is deposited in central Germany. Here it is found over a wide
area south of Berlin, from Brunswick to Frankfurt/Oder, and
south to the Czech border. Some bituminous coal also is found
in this region. But, outside of the Ruhr, the principal deposits
of bituminous coal lie in Upper Silesia and the Saar, both of which
regions were in an unsettled political condition after the First
World War, Most of the Upper Silesian fields became part of
.Poland as a result of the plebiscite, and the Saar remained under
International control until after the coming of Hitler.

Very large deposits of iron ore lie near the German border in
Luxembourg and in Lorraine, but these areas were lost to Ger-
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many after the First World War, and the iron ore resources in
the rest of Germany are not impressive. However, workable
deposits of iron ore are found in and near the Siegerland, and
there are smaller but useful iron mines in Bavaria, some 40 miles
east of Nuernberg near Sulzbach, and in Upper Silesia. There
are scattering deposits elsewhere, and there are very substantial
resources of low-grade iron ore in the Saar and in the region
around Brunswick. These low-grade deposits were not, however,
much utilized until after the coming of Hitler, when rearmament
and the desire for wartime self-sufficiency led to the creation of
the Hermann Goering Works in order to exploit these low-grade
ores.

Accordingly, while the Ruhr was the cornerstone of German
heavy industry, there were large and important mines and steel
plants and factories elsewhere, with notable concentrations near
and south of Berlin and in the Saar and Silesia. And it was to
Silesia that Flick turned first when he found himself blocked in
the Ruhr, by investing heavily in 1920 and 1921 in iron ore mines
and steel plants in and near Katowice in Upper Silesia.

After the plebiscite in Upper Silesia, most of Flick’s interests
there passed under Polish control, and he later disposed of them
by exchanging them for stock interests in companies in the Ruhr
and central Germany. In this manner, in 1923 Flick acquired a
substantial interest in a large steel merger, then known as “Linke-
Hofmann-Lauchhammer”, which owned large steel works in cen-
tral Germany (that being the Lauchhammer part) and plants in
Breslau which manufactured trucks and tractors and railroad cars
(Linke-Hofmann). In the spring of 1928, Flick transferred more
of his Upper Silesian holdings to Stinnes and to other Ruhr steel
kings, in exchange for stock interests in one of the big Ruhr
steel combines (Rhein-Elbe-Union), which was later to become
the nucleus of the great Vereinigte Stahlwerke.

By these maneuvers, Flick’s interests were radically expanded,
and he came increasingly into contact with the lords of German
heavy industry. The Siegerland had become too small for him,
and in 1928, he transferred his residence and the focus of his
activities to Berlin.

But in 1928 the stabilization of the German mark brought about
a serious crisis for all of German heavy industry, and from then
until the end of 1925 Flick was fully occupied with the preserva-
tion of his existing interests. The next major development in the
scope and structure of the Flick Concern came with the formation
of the Vereinigte Stahlwerke (United Steel Works) in 1926.
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C. Flick and the United Steel Works* (1926-82)

From 1926 to 1932, Flick’s history is closely interwoven with
that of the giant steel merger, the Vereinigte Stahlwerke (United
Steel Works, commonly known as the Stahlverein), which was
formed in 1926. The principal components of the new trust were
a group comprising the remnants of the Stinnes combine (Rhein-
Elbe-Union), the Thyssen interests, and a third combine known
as the Phoenix group. Efforts were made to induce Krupp,
Mannesmann, Kloeckner, and the few other independent steel
kings to join the trust, but Krupp and these others stood-aloof.
Even so, the new company was sufficiently impressive, with vast
coal resources, over one-third of Germany’s total crude steel
capacity, and a stock capitalization of 800,000,000 Reichsmarks.

Flick automatically acquired an indirect interest in the Stahl-
verein through his previously acquired (1923) interest in the
Rhein-Elbe-Union. Furthermore, the financial condition of his
companies in central Germany (Linke-Hofmann-Lauchhammer)
was still precarious. At all events, Flick decided to join in the
Stahlverein, and was able to enter on very favorable terms, al-
though his contribution to the merger was small compared to that
of Thyssen and others. Flick turned in to the merger his central
German holdings,t and Charlottenhuette transferred its Sieger-
land mines and plants to the trust and became a pure holding
company, with a 5 percent stock interest in the Stahlverein.

t Simultaneously, the Linke-Hofmann-Lauchhammer merger was broken
up. All Flick’s central German steel plants (Lauchhammer and others) were
combined into the Mitteldeutsche Stahlwerke. The Linke-Hofmann tractor,
truck, and railway car factories at Breslau were split off, and were operated
independently.

Flick immediately embarked on the ambitious project of eap-
turing control of the Stahlverein itself, and he very nearly sue-
ceeded. The three largest blocks of Stahlverein stock were, of
course, held by the three major groups which had joined in the
creation of the trust—Thyssen, the Rhein-Elbe-Union (which was
consolidated in 1926 under the name Gelsenkirchener Bergwerke
A. G.) which had a 32 percent stock interest in the Stahlverein,
and Phoenix, with a 26 percent interest. Gelsenkirchener and
Phoenix together, therefore, held stock control of the Stahlverein.

Flick already had a stock interest in Gelsenkirchener, and he
was able to extend this at once by causing Charlottenhuette to
exchange its Stahlverein shares for Gelsenkirchener shares.
Charlottenhuette also borrowed extensively and bought Gelsen-

kirchener shares with the borrowed funds. Flick thus acquired
_—

* Vereinigte Stahlwerks A. @G., Duesseldorf. Thia Airm name ordinarily has not been trans-
lated herein,
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a dominant voice in Gelsenkirchener, and then caused Gelsen-
kirchener itself to acquire stock control of Phoenix. Gelsenkirch-
ener then controlled the Stahlverein, and by 1930 Flick had work-
ing control of Gelsenkirchener. '

Had the great business depression of 1930 not interrupted this
speculative sprint to power, Flick might have consolidated his
position and replaced Thyssen as the dominant power in the
Stahlverein. But he was over-extended by reason of his borrow-
ings, and by the spring of 1932, the Stahlverein was rickety,
Gelsenkirchener stock was selling on the market at 22 percent of
its par value, and Flick’s position was precarious. He decided to
retrench and sell his Gelsenkirchener holdings. In the spring of
1932, the Reich government itself bought them; the Bruening
government paid 90 percent of the par value for the Gelsen-
kirchener shares, which provided Flick with adequate funds to
meet his obligations and reestablish himself as an independent
steel magnate.

Indeed, even during his period of close association with the
Stahlverein, Flick had aequired important outside interests. In
1929 he joined with Thyssen and Wolff in purchasing from
Hermann Roechling a controlling interest in the Eisenwerk
Gesellschaft Maximilianshuette (commonly known as the Max-
huette). This large company owned excellent iron ore mines and
several steel plants near Sulzbach in Bavaria, and near Plauen in
Saxony. Later Flick bought the Thyssen and Wolff shares, and
he eventually acquired all the stock of Maxhuette, which, after
Flick stepped out of the Stahlverein, was one of his two major
steel companies. '

The other was the Mitteldeutsche Stahlwerke, which owned
steel converters and mills near Berlin and along the Elbe River
near Dresden (these latter being the old Lauchhammer prop-
erties). In December, 1930, Flick reacquired a majority of the
Mitteldeutsche shares from the Stahlverein, and he later secured
the entire stock interest in Mitteldeutsche.

When Flick left the Stahlverein, he did not buy back his orig-
inal ore mines and plants in the Siegerland. The center of gravity
of the Flick Konzern thus shifted finally and definitively to central
Germany. In 1932, as Hitler loomed, Flick was the undisputed
steel king of central Germany. His Maxhuette and Mitteldeutsche
plants produced nearly as much crude steel as Krupp. Both Flick
and Krupp were overshadowed by the Stahlverein, which was
controlled by the Reich government itself and a private group led
by Thyssen, Voegler, and others. But no other independent
concern rivaled Flick or Krupp.
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But in one respect, Flick wag still far behind Krupp. Flick’s
efforts to obtain his own coal resources had, so far, failed. Max-
huette used bituminous coal from the Ruhr—coal which Flick
did not mine. Mittelstahl used brown coal from central Germany.
Flick himself mined little or no brown coal. Mittelstahl also
lacked blast furnaces, and had to buy the pig iron which it used
in making steel. Flick felt a need for further expansion and
additional independence.

Flick’s personal financial position had been reestablished by the
sale of the Gelsenkirchener shares to the Reich. But this venture
was not without its risks. There had been angry outbursts in the
Reichstag and in the press over the price which the Reich had
paid for the shares. In short, as the Nazi push toward the seizure
of power and dictatorship neared its climax, Flick was a man
who needed political support.

THE FLICK KONZERN UNDER THE THIRD REICH (1932-45)

The world-wide business depression precipitated an ever-deep-
ening crisis in German heavy industry from 1930 through 1932,*
which coincided with the rise to national prominence of Hitler
and the Nazi Party. Much has been written about the early rela-
tions between Hitler and the German industrialists ; much remains
to be learned. But it is clear from what has been written and
from documents which will be offered, that Hitler’s two principal
sponsors and financial supporters in heavy industry were Fritz
Thyssen, the dominant figure in the Stahlverein; and Emil Kirdorf,
who had been head of the largest German coal syndicate and of
the Gelsenkirchener Bergwerke.

*Germany’s production of crude steel sank from 16,246,000 metric tons
in 1929 to 5,770,000 in 1932.

Another early supporter of Hitler was the leading private
banker of the Ruhr, Baron Kurt von Schroeder of Cologne.

A. The Flick Konzern and the Birth of the Third Reich

Many of the earliest contacts between the Flick Konzern and
the Nazi leaders were handled by the second man in the dock.
The defendant Steinbrinck, 5 years younger than Flick, was a
regular officer in the German Navy from 1907 to 1919, and com-
manded a submarine during the First World War. After the war
¥1e was employed by the Association of Iron and Steel Industrial-
IS,FS. He met Flick, and in 1923 Flick gave him a position with
Linke-Hofmann-Lauchhammer. In 1925 he entered Flick’s private
8ecretariat, and by 1930 he was Flick’s principal associate in the
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management of the Flick Konzern. He joined the Nazi Party on
1 May, 1933, and 4 weeks later he became a Standartenfuehrer
(the equivalent of a colonel) in the SS.

By reason of their extensive interests in the Ruhr and the
Stahlverein, both Flick and Steinbrinck were well acquainted
with Thyssen and Schroeder. In addition, Steinbrinck became
acquainted, in 1930 or shortly thereafter, with leading Nazis such
as Walther Funk, Robert Ley, and Wilhelm Keppler,* who at that
time was Hitler’s closest advisor on economic. matters.

Toward the end of 1931, Thyssen, Kirdorf, and others arranged
a series of meetings between Hitler and the leading Ruhr indus-
trialists, in order to give Hitler an opportunity to expound his
views and win converts. Hitler, for his part, was just as anxious
to gain for the Nazi Party the political and financial support of
heavy industry. For political historians, there can be nothing of
more compelling interest than those early meetings between the
stiff, arrogant iron lords and the demoniac Fuehrer-to-be, and
we will have occasion to look at them more closely later on. Far
apart as they were in social background and cultural heritage,
Hitler and the Ruhr leaders found solid common ground in mutual
contempt for democracy and admiration of ruthless, authoritarian,
power politics. At a meeting on 27 January 1932 in Duesseldorf,
attended by Thyssen and Voegler of the Stahlverein and a large
group of other Ruhr industrialists, Hitler delivered one of his
shrewdest and most persuasive speeches, which, according to
Thyssen: f

“* ¥ * made a deep impression on the assembled industrialists,
and in consequence of this a number of large contributions flowed
from the resources of heavy industry * * *.’

1 Fritz Thyssen, I Paid Hitler, (Farrar and Rinehart, Inc.,, New York,
Toronto, 1941), page 101.

Whether or not Flick attended any of those early meetings, it
is certain that he knew, both from Steinbrinck and from his own
close association with Thyssen, Voegler, and others, the general
nature of Hitler’s bid. for industrialist support. In February 1932
Flick had a long private meeting with Hitler. A few months later,
in the spring of 1932, confronted with the storm of public ecriti-
cism awakened by the sale of Gelsenkirchener shares to the Reich,
Flick obtained Hitler’s blessing on the transaction. This brought
Flick and Steinbrinck into direct contact with Hermann Goering.
The defendant Burkart described this episode in a letter written
in 1940 from which I quote (NI-5432, Pros. Ex. 28):

* Defendant in ‘‘the Ministriea case,” United States vs. Erna(t von Weizsaecker, et al.,
volume XII-XIV, this series.
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“With respect to the sale of the Stahlverein majority shares,
Herr Flick has asked me to inform you officially as follows:

“The sale of the majority of shares in the Stahlverein has
been personally examined and sanctioned at the time—in the
year 1932—by the present Reich Marshal (Goering) in confer-
ences at the Bellevuestrasse which lasted several days. The
Reich Marshal has further personally reported the transaction
relating to the majority shares of the Stahlverein to the Fuehrer
with the result that the Fuehrer has also recognized this trans-
action as necessary and has explicitly approved it.”

Later in 1932, a basis was laid for permanent and systematic
collaboration between Flick and the Nazi leaders. Hitler had
asked his personal economic adviser, Keppler, to collect a small
group of economic leaders “who will be at our disposal when we
come into power.” Keppler and Schacht approached Flick, Voegler,
and others. The result was the formation of what was then
called the “Keppler Circle”, which began to hold meetings to
discuss the program of the Nazi Party in the economic field.
Steinbrinck was a member of the group from the outset, together
with Baron von Schroeder, Keppler, Schacht (until 1934), and an
assortment of other leading industrialists and financiers. Fore-
shadowing later and more sinister events, Flick came into contact
with Himmler at about this time, and contributions to the funds
of the SS were made by Flick and others. The SS was a very small
organization before the seizure of power and for several years
thereafter, and these donations constituted a very important
source of support.

Toward the end of 1932 Hitler started to lose ground. In the
November election the Nazis dropped 34 seats in the Reichstag
as a result of a decline of 2,000,000 in the Nazi vote. The Party
was in a critical condition and badly in need of money; in Decem-
ber Josef Goebbels noted in his diary that (NI-6522, Pros. Ex.
698): “Financial troubles make all organized work impossible”
and “the danger now exists of the whole Party going to pieces
and all of our work having been in vain.” But, as a result of the
intervention of Baron von Schroeder, Hitler and von Papen made
a temporary alliance, and von Papen succeeded in persuading
Hindenburg on 30 January 1933 to replace the Schleicher govern-
ment by a coalition cabinet with Hitler as Chancellor and von
Papen as Vice Chancellor.

Hitler’s new seat of power was shaky enough. He was immedi-
‘ately confronted with an impending Reichstag election which
could make or break him, and the Nazi Party lacked funds for
this crucial test. On 20 February 1933, Goering assembled a
large and representative group of industrialists and bankers at
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his Berlin home. Flick was present, as were Gustav Krupp von
Bohlen und Halbach and other Ruhr magnates. Among other
things, Hitler told them (D-202, Pros. Ex. 784}):

“Private enterprise cannot be maintained in the age of
democracy; it is conceivable only if the people have a sound
idea of authority and personality. Everything positive, good,
and valuable, which has been achieved in the world in the field
of economics and culture, is solely attributable to personality.
When, however, the defense of this existing order, its political
administration, is left to the majority it will irretrievably go
under * * *,

“TI recognized * * * that one had to search for new ideas
conducive to reconstruction. I found them in nationalism, in
the value of personality, in the denial of reconciliation between
nationsg, in the strength and power of individual personality.

* * * * * * *.

“Now we stand before the last election. Regardless of the
outcome, there will be no retreat, even if the coming election
does not bring about a decision. One way or another, if the
election does not decide, the decision must be brought about
even by other means, * * *,

“For economy, I have the one wish that it go parallel with
the internal structure to meet a calm future. The question of
restoration of the Wehrmacht will not be decided at Geneva,
but in Germany, when we have gained internal strength through
internal peace * * *,

“There are only two possibilities, either to crowd back the
opponent on constitutional grounds, and for this purpose once
more this election, or a struggle will be conducted with other
weapons, which may demand greater sacrifices.”

When Hitler had finished, Goering made a short statement, in
the course of which, according to Krupp, he “led over very cleverly
to the necessity that other circles not taking part in this politieal
battle should at least make the financial sacrifices so necessary at
this time.” Goering blandly reassured the assembly that (D-208,
Pros. Ex. 784):

“The sacrifices asked for surely would be so much easier for
industry to bear if it realized that the election of March 5th will
surely be the last one for the next 10 years, probably even for
the next hundred years.”

The leaders of German industry were, in these words, promised
that, if Hitler prevailed in the election, democracy would give way

to dictatorship. They responded generously to this moving appeal
by furnishing at least three million Reichsmarks, of which 240,000
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Reichsmarks were contributed by Flick’s Mitteldeutsche Stahl-
werke. Seven days later the constitutional guaranties of freedom
were suspended, and in the March elections Hitler won 44 percent
of the total vote which, together with the Hugenberg vote, gave
Hitler a majority in the Reichstag. Never has a political contri-
bution had such far-reaching and devastating consequences.

After the Third Reich dictatorship was solidly established,
Flick appears to have had little direct contact with Hitler himself.
But his relations with Hermann Goering and Heinrich Himmler
endured. Goering he dealt with chiefly to achieve the expansion
of the Flick Konzern, and in eonnection with the reorganization
of German industrial eontrols for rearmament and, later, for war.
His close connections with Himmler developed out of the Keppler
Circle.

Keppler’s influence with Hitler declined as time went on, and
after 1934, Himmler replaced him as the central figure in the
circle. Indeed, the group was soon known as “the Circle of
Himmler Friends.” At about the time of this transition Flick
himself began to participate in the meetings. The group started
to make financial contributions to Himmler’s private funds, aggre-
gating about a million Reichsmarks per year. Flick’s regular
contribution was 100,000 Reichsmarks per year. We will return
for a closer look at the Himmler Circle and its activities in our
discussion of count four of the indictment.

B. Further Expansion of the Flick Konzern

Having cemented his credit and standing with the Hitler dicta-
torship, Flick turned again to the aggrandizement of his own
enterprises. His immediate objectives were a better supply of
bituminous coal to feed Maxhuette, and of brown coal and pig iron
for Mittelstahl.

The bituminous coal was taken care of first. In 1933 and 1934,
Flick succeeded in acquiring a 40 percent stock interest in the
Harpen Bergbau A.G., the third largest group of coal mines in
the Ruhr, with a stock capital of 90,000,000 Reichsmarks. In
1935, Flick persuaded the directors of Harpen to convert 30,000,-
000 shares into nonvoting debentures, which reduced the voting
stock capitalization to 60,000,000 Reichsmarks. Flick thereupon
sold the nonvoting debentures which he received in this conver-
sion, and bought voting stock in Harpen with the proceeds, thus
acquiring majority control. In 1936, Flick acquired control
(through Harpen) of another large bituminous coal concern in
the Ruhr, the Essener Steinkohlenbergwerke. After these pur-
chases, the Flick Konzern resources of bituminous coal aggregated
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some fifteen million tons per year—far more than the needs of
Maxhuette—as compared with less than a million tons in 19382,

The Flick acquisitions of brown coal and blast furnaces to supply
pig iron to Mittelstahl will be described in detail under count
three of the indictment. Coal fields and blast furnaces alike were
acquired by Flick from Jews, and were obtained by taking full
advantage of the so-called ‘“Aryanization” policies and laws of
the Third Reich.

The blast furnaces of the Hochofenwerk-Luebeck were located
on the Baltic Sea at Luebeck and Stettin. Iron ore from Sweden
was brought by low cost sea transport to these ports, and the pig
iron produced by the blast furnaces was shipped on to the plants
of Mittelstahl near Berlin and Dresden. Hochofenwerk-Luebeck
was “Aryanized” by Flick in 1938.

The acquisition of the blast furnaces opened wide Flick’s eyes
to the interesting and profitable possibilities of “Aryanization.”
Very extensive brown coal properties—estimated by Flick at 20
percent of the total tonnage of all kinds of coal mined in Germany
—were owned by a large family of Jewish citizens of Czechoslo-
vakia, known as the Petscheks. Part of these fields were con-
trolled by a group headed by Julius Petschek; the larger portion
was controlled by the Ignaz Petschek group.

In January 1938 Flick procured from Hermann Goering exclu-
sive authority to negotiate with the Julius Petschek interests
(NI-900, Pros. Ez. 411), and he commenced negotiations with
certain American and English representatives of the group which
resulted in a sale in May 1938, on terms very favorable to Flick.
The Ignaz group proved much more intransigent, but their bar-
gaining position, if any, was quite hopeless after Germany occu-
pied the Sudetenland, where the Ignaz group maintained its
principal offices. The acquisition was finally completed in Decem-
ber 1939, after an interesting but intricate interchange of prop-
erties with the Hermann Goering Works, which will be developed
later.

Flick’s last large acquisitions within Germany were made in
1939. In addition to the Ignaz Petschek brown coal fields, in that
year the Concern purchased a 50 percent interest (the other half
being owned by the State of Saxony) in the Saechsisiche Gusstahl-
werke Doehlen, a high-quality steel concern situated at Freital,
near Dresden in Saxony. This addition increased Flick’s annual
crude steel output to about 2,150,600 tons per year, equal to or
slightly greater than the output of Krupp.

In a speech at a testimonial dinner in April 1940, Flick told his
assembled associates and colleagues (NI-2838}5, Pros. Ex. 26) :t

“Now it has gone far enough, and we shall call a halt. The
era of expansion is finished.”
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+ Speech by Friedrich Flick on the 25th anniversary of his appointment to
the Vorstand of Charlottenhuette, 1 April 1940.
But with the triumphant march of the Wehrmacht and the

extension of German hegemony over most of the continent of
Europe, these conservative sentiments were soon forgotten. With-
in a few weeks after Flick so expressed himself, the collapse of
France was so imminent, that the rich iron resources of Lorraine
were as much of a magnet to Flick as to his fellow steel kings.
Three days after the German Army entered Paris, Flick was
already discussing the general schedule of allocations that were
being made by the Reich, in accordance with prearranged agree-
ments with the great German industrialists, in respect to the
coal, iron, and steel properties to be seized in France. Shortly
thereafter, valuable properties of the Société Lorraine des
Aciéries de Rombas were allocated to Flick, and were subsequently
administered by a newly-established company, jointly owned by
Maxhuette and Harpener Bergbau. A year or more later, as the
tide of war swept over Russia, Flick began to busy himself with
acquiring so-called “trusteeships” of various industrial and mining
enterprises in the areas occupied by the Wehrmacht. A plant in
Riga which manufactured railway cars and equipment was allo-
cated to him after strenuous negotiations on the part of his
nephew, the defendant Weiss. In the industrial bend of the
Dnepr River, Flick joined with the Hermann Goering Steel Works
in the “trusteeship” of large mining and smelting properties.
These industrial spoliations in France and the Soviet Union will
be more fully discussed under count two of the indictment.

C. Structure and Organization of the Flick Konzern (1945)

Having traced its history, we may now examine the Flick
Konzern in the form in which it existed at the end of the war, as
shown in the chart displayed on the wall of the courtroom.*
Flick’s control of the Konzern was vested in a holding company
called the Friedrich Flick Kommanditgesellschaft, shown at the
top of the chart. In addition to being a holding company for the
stocks of most of the companies comprising the Konzern, the
Friedrich Flick Kommanditgesellschaft itself owned and operated
large steel plants at Brandenburg and Henningsdorf near Berlin,
Which were formerly part of the Mitteldeutsche Stahlwerke.

The steel and bituminous coal companies are shown on the left
half of the chart. Directly, or through intermediate holding com-

* The chart reproduced on page 49 was drawn up from a handwritten chart, Document
NI—3676, which was later received in evidence as Prosecution Exhibit 34. The handwritten
chart was certified as “a true picturo of the 1945 position” by the defendant Weiss and by
‘Theodor Kurre, accountant of tha Flick Concern.
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panies, the Flick Kommanditgesellschaft owned 100 percent of
the stock of the Maxhuette iron and steel complex, and 70 percent
of the Harpen bituminous coal mines. Through a subsidiary com-
pany, Maxhuette and Harpen controlled the Rombach mines and
plants seized in Lorraine. Harpen also controlled the other
large group of bituminous coal mines, the Essen company. Essen
and an intermediate holding company controlled the “Aryanized”
Hochofenwerk blast furnaces at Luebeck and Stettin.

The Flick Konzern itself owned the entire stock interest in
Mitteldeutsche Stahlwerke, the other major steel complex. Mittel-
deutsche held the 50 percent interest in the high-quality steel plant
in Saxony. The Flick Konzern also directly controlled the An-
haltische Kohlenwerke, comprising the Petschek brown coal mines
of central Germany used by Mittelstahl.

At the right of the chart are the companies which made fin-
ished steel products. All but one of these were controlled by an
intermediate holding company called “Faguma”. The Allgemeine
Transportanlage Maschinenbau (ATG) at Leipzig was acquired
about 1933 and originally made conveyors and other machinery
used in coal mining ; by 1935 it had been converted into an airplane
factory. The Linke-Hofmann Works, manufacturing tractors,
trucks, and railway cars, had been delivered over to the Stahl-
verein by Flick in 1926, but a controlling stock interest was re-
purchased by Flick in 1934. In that same year Flick acquired,
from the Stahlverein and various banking syndicates, control of
the Waggon- und Maschinenfabrik Buseh (commonly known as
Busch-Bautzen), located at Bautzen near Dresden, which also
manufactured electric locomotives, railway cars, and railway
equipment. Another small factory, the Leipziger Werkzeug- und
Geraetefabrik, was established by Flick about 1936. It was a
small tool and machine concern which was operated as an adjunct
to ATG. The Fella Works, shown in the little box by itself at the
top of the chart, manufactured agricultural machinery. It is
located at Feucht, a few miles from Nuernberg, and appears to
have been controlled by Flick personally.

The organization of the Friedrich Flick Kommanditgesell-
schaft and the division of labor between Flick and his principal
associates is shown in the second chart in the brief, marked “C”,
now displayed on the wall of the courtroom. [See page VI.] The
lower part of this chart shows the organization prior to 1940,
and the upper portion the organization from 1940 to 1945.

During the last decade of Steinbrinck’s connection with the
Flick Konzern, as is shown in the lower half of the chart, he was
Flick’s principal associate in its general management. He was a
general plenipotentiary in the top holding company, the Flick
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Kommanditgesellschaft. He was on the Vorstand of both the
principal steel concerns [Stahlblocks], Maxhuette and Mittel-
stahl, but he also concerned himself with the coal companies and
the factories for finished steel products. He was assisted by the
defendant Kaletsch, who dealt with financial matters, and the
defendant Burkart, a specialist in the iron and steel enterprises.

Toward the end of 1938, Steinbrinck became dissatisfied with
the situation at the Flick Konzern, and at the end of 1939 he
completely separated himself from Flick. Fritz Thyssen had fled
from Germany upon the outbreak of war with Poland, and
Steinbrinck was appointed trustee for the confiscated Thyssen
properties. In this capacity, he became deputy chairman of the
Aufsichsrat of Vereinigte Stahlwerke, and from then until the
end of the war his primary private interest was in the Stahl-
verein.

One of the principal reasong for Steinbrinck’s separation from
Flick may have been Flick’s increasing preoccupation with
founding a family dynasty. The defendant Kaletsch, who was
Flick’s cousin, was becoming increasingly important in the
Konzern, and Flick’s oldest son (Otto Ernst) had come of age
and was starting to take an active part in the business. Early
in 1939, Flick sought to bring into the Konzern his nephew, the
defendant Bernhard Weiss, and when Steinbrinck actually left
the Konzern, in December 1939, Weiss and Burkart took over the
bulk of Steinbrinck’s activities.

The resulting organization is shown in the top portion of the
chart. Kaletsch, Burkart, and Weiss were all three given the
status of general plenipotentiary of the Kommanditgesellschaft,
with approximately equal status. Burkart, born in 1899, started
his business career in the iron industry of Upper Silesia in 1922,
and established a connection with Flick in 1925, when Flick took
an interest in the Upper Silesian iron and steel merger. In 1936
Flick gave him an important position with Mitteldeutsche Stahl-
werke, and he was taken in as plenipotentiary general in the
Kommanditgesellschaft in the spring of 1940. Kaletseh, who is
the same age as Burkart, came into Flick’s inner circle in 1925,
and was made a general plenipotentiary of the Kommanditgesell-
schaft upon its foundation in 1937.

The defendant Weiss was born in 1904 in the Siegerland. His
father owned a substantial company (Siegener Maschinenbau,
commonly known as Siemag) which manufactured machine tools
and other metal products. Weiss succeeded to the leadership of
the company and, after 1941, was the sole owner. Flick, Weiss’
uncle, was vice chairman of the Aufsichsrat. At the end of 1939,
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Weiss joined the Flick Konzern and became a plenipotentiary
general of the Kommanditgesellschaft.

The defendant Kaletsch occupied himself with the financial
problems of the Flick enterprises and, in this field his authority .
cut across all companies in the Konzern. Burkart specialized in
the supervision of the brown coal and iron and steel companies.
Weiss concerned himself principally with the Ruhr bituminous
coal companies and the finishing plants, such as Linke-Hofmann:
and ATG.

The defendant Terberger was not an officer of the Kommandit-
gesellschaft. He became, however, the leading member of the
Vorstand at Maxhuette, the principal Flick enterprise in the
American Zone of Occupation. He had become connected with
Flick in 1925 as an employee of the Linke-Hofmann-Lauchhammer
merger, was thereafter employed at Mitteldeutsche, and was
appointed to the Vorstand of Maxhuette in 1937. Terberger
joined the Nazi Party on the first of May 1933.

We said at the outset that the defendants committed the crimes
with which they are charged in the course of business. The basic
causes of all these crimes were the warlike and tyrannical purposes
to which the Third Reich was dedicated from its inception, the
aggressive acts committed by Germany in Austria and Czecho-
slovakia in 1938, and the invasions and aggressive wars launched
by Germany beginning in 1939.

This causation is particularly clear in connection with the first
count of the indictment, under which all six of the defendants are
charged. The business of the defendants was steel making, and
for this they needed principally coal, iron ore, and labor. The
outbreak of war and the cutting off of peacetfime imports to Ger-
many did not affect their coal supply, since Germany’s own
resources were more than ample. The situation with respect to
iron ore was more precarious, but imports from Sweden were not
seriously disrupted, and with the absorption of Austria and
Czechoslovakia, the conquest of France, and the overrunning of
vast areas in the east, extensive foreign resources of iron ore
became available to the German economy.

But, even before the war, labor shortages were envisaged, and
with the induction of millions of workers into the Wehrmacht,
manpower became a critical problem. The Third Reich attempted
to solve the manpower problem by the use and misuse of slave
labor on a scale unprecedented in human history. And this is the
first of the crimes with which the defendants are charged in the
indictment.

Mr. Ervin will continue reading, Your Honors.
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COUNT ONE—SLAVE LABOR

Mg. ERVIN: All of the defendants are charged in count one of
the indictment with the commission of war crimes and crimes
against humanity in connection with the planning and execution
of the Nazi slave-labor program. This program, designed to enable
the Nazi war machine to continue its aggressions, involved the
criminal exploitation of every possible source of manpower. Mil-
lions of noneombatants from the countries overrun by the Wehr-
macht were uprooted from their homes, packed like cattle into
transports headed for Germany, and there compelled to work under
appalling conditions in mines, foundries, steel mills, and armament
plants under the direction of men like these defendants. Prisoners
of war provided another source of supply. With the usual Nazi
disregard of international obligations, they were put to work in
the manufacture of armaments in direct violation of the laws of
war. And as the manpower situation became even more critical,
there was made available to the leaders of German industry that
most unfortunate group of all the victims of Nazi tyranny, the
concentration camp inmates. After all, these people could be
worked to death rather than immediately cremated or exploded
in a pressure chamber, and some benefit could be obtained from
the few months of usable energy left in their wretched and
miserable bodies.

That the slave-labor program was criminal, is beyond doubt.
The International Military Tribunal has so found. The relevant
provisions of Control Council Law No. 10 are clear—*“deportation
to slave labour” is enumerated as a war crime in Article II, para-
graph 1 (b); “enslavement” and “deportation” are made crimes
against humanity in Article IT, paragraph 1(¢). Article 52 of the
Hague Convention [annex] as to the use of labor in occupied
-territories, and the provisions of the Geneva Convention as to the
employment of prisoners of war, had, long before the enactment
of Law No. 10, established principles of international law which
condemned such practices. Indeed, an attempt by Germany in
World War I to deport labor forcibly from Belgium met such an
outery of world opinion that the plan was attacked even in the
Reichstag, and subsequently abandoned.*

* James W. Garner, International Law and the World War, (1920), volume
II, page 183.

_But the evil in this program lay not so much in the fact that it
violated the letter and spirit of international law, as in the utterly
barbarous way in which it was carried out. The revolting details
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were presented in full to the International Military Tribunal, and
need only be touched on here. Fritz Sauckel, Hitler’s labor pleni-
potentiary, estimated that 5,000,000 foreign workers were trans-
ported to the Reich, and that only 200,000 came voluntarily. The
rest of them were corralled in man hunts in which houses were
burned down, churches and theaters searched, children were shot,
and families torn apart by the SS and other “recruiters”. From
then on the victims were subjected to all the tortures, indignities,
and sufferings that the human mind can encompass. The basic
philosophy of their treatment is illustrated by Sauckel’s instruec-
tions of 20 April 1942, that “All the men must be fed, sheltered,
and treated in such a way as to exploit them to the highest possible
extent, at the lowest conceivable degree of expenditure,” and by
Himmler’s notorious declaration in a speech made at Poznan on 4
October, 1943 (1919-PS, Pros. Ex. 746):

“Whether ten thousand Russian females fall down from ex-
haustion while digging an anti-tank diteh interests me only
insofar as the anti-tank ditch for Germany is finished.”

* * % % % £ *

“We must realize that we have 6-7 million foreigners in
Germany * * * They are none of them dangerous so long as we
take severe measures at the merest trifles.”

Wherein lies the responsibility of these defendants for the
murders, tortures, brutalities, and cruelties committed in the
execution of this program of wholesale crime? In the first place,
they used in the enterprises under their control tens of thousands
of impressed foreign workers and concentration camp inmates.
The mere utilization of this labor constitutes the crime of enslave-
ment, a crime of which all the defendants are guilty as principals.
Flick with his codefendants Burkart, Kaletsch, and Weiss con-
trolled the Flick Konzern, and together they share the responsi-
bility for the widespread use of slave labor throughout its
enterprises. Terberger is guilty because of the utilization of
slave labor at Maxhuette, where he was the principal management
official. Steinbrinck, in his capacity as Plenipotentiary for Steel,
and for coal, in parts of the western occupied territories, made
extensive use of slave labor.

In the second place, these defendants, by their voluntary par-
ticipation in this program with full knowledge of the criminal
methods used in the recruitment of forced labor, are guilty of the
crime of deportation, and of the murders, brutalities, and cruelties
committed in connection with such recruitment and deportation.
The evidence will show that the defendants knew well the manner
in which this labor was being ‘“recruited”. In fact, they made
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every effort to participate in it directly by sending their own
representatives to the occupied territories. As to the voluntary
nature of their participation, it need only be pointed out that no
employer in the Third Reich was assigned labor against his will.
He had not only to ask for the allocation of labor, but his success
in getting it depended on the pressure he could bring to bear on
the allocating authorities. The enterprises under the control of
these defendants were eager, aggressive, and successful in their
efforts to obtain workers from all sources involved in this criminal
program. The individual firms besieged their local labor offices.
The Berlin office of the Konzern was in constant touch with vari-
ous officials of the ministries connected with the administration
of the program. Finally pressure was brought to bear directly
on Sauckel, Speer, and others at the top of the Nazi hierarchy by
means of the powerful self-administrative associations of indus-
trialists, such as ast Reichsvereinigung Eisen (RVE) for the iron
industry, and the Reichsvereinigung Kohle (RVK) for the coal
industry, to which these defendants belonged. We shall have
more to say of these associations later.

Finally, the defendants are guilty as principals for the deaths,
inhuman treatment, and suffering of the workers while employed
in enterprises under their control. The entrepreneur was responsi-
ble for the well-being of the workers on the job. True, he was cir-
cumscribed by government regulations as to the amount of pay, the
food ration available, and in certain other details. But the primary
responsibility for the health and well-being of those unfortunate
workers belonged to the owners and managers of enterprises. We
shall have occasion to see how these defendants discharged that
responsibility.

We turn now to a discussion of the evidence to be presented on
this count. According to records taken from files of the Flick Kon-
zern, there were approximately 80,000 persons employed in its
various enterprises in 1939. By the end of the war, this number had
increased to upwards of 120,000, a remarkable increase in the face
of a nation-wide labor shortage. We have available, and will intro-
duce in evidence, pertinent records from many of the separate
enterprises showing the composition of this labor force. On the
basis of these statisties, which are not complete in every instance,
-a conservative estimate can be made that between 30 and 40 per-
cent of the employees were foreign workers, prisoners of war, and
concentration camp inmates.

It should be borne in mind that these statistics do not reflect the
constant turnover in these classes of laborers due to deaths,
escapes, and disability. Thus, while approximately 40,000 forced
laborers were employed at any one time by the Flick Konzern, a
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substantially greater number of individuals were involved in the
period from 194045,

The Flick Konzern used proportionately more foreign labor than
other enterprises in the iron and steel industry. Statistics published
on 31 July 1944 disclose that nearly half of the labor force at Hen-
nigsdorf, a plant under the direct control of the Kommanditgesell-
schaft, was composed of foreign and prisoner-of-war labor. This
percentage was greater by nearly a third than it was in the iron:
and steel industry as a whole. In the coal enterprises of the Kon-
zern there was increasing use of slave labor as the war progressed.
Reports from both Harpen and Essen show that by 1944 over half
of the entire labor force came from foreign sources.

These same statistics in many instances carry separate columns
indicating the number of prisoners of war employed. A comparison
of those statistics with reports prepared in the Flick front office
from 1942 to 1944, showing the contribution of the Flick Konzern
to the war effort, proves conclusively that prisoners of war were
used in the manufacture of armaments. For example, shell casings
were made at Groeditz, ammunition at Freital, and armored cars
at the Linke-Hofmann works. During this period the employment
statistics show, for example, that in January, 1944, 1,145 prisoners
of war were employed at Groeditz; in December 1943, 671 were
employed at Freital; and in July 1943, 1,017 were employed at
Linke-Hofmann.

The Konzern, and its Berlin office, from the outset were eagerly
interested in taking advantage of all sources of the new labor
supply. Scarcely a month and a half after the invasion of Poland,
prisoners of war were arriving for work at Maxhuette. Whenever
an additional source was made available, the Berlin office was care-
ful to inform the various companies what steps were necessary to
get their share of the new laborers. We find Kuettner, Burkart’s
assistant in Berlin, conferring with officials of the Labor Ministry
in June 1942 concerning the acquisition of Russian and French
laborers, and then writing a circular letter to the various member
firms exhorting them to file their applications with the proper
authorities at once. In 1944, when it appeared that Italians would
be used to supplement the labor force, the defendant Burkart wrote
to Maxhuette as follows (NI-3143, Pros. Ez. 181):

“Mr. Klaar, Groeditz, who worked in France on a similar mis-
sion for about 1 year, has gone to Italy in the meantime in order
to recruit workers for the iron industry. It was intended, origi-
nally, to employ Dr. Klaar exclusively in the interest of the com-
bine. It is not yet certain if this plan can be carried out in full.
It will, however, be possible to give due consideration to the
interests of the group.



“In accordance with the annexed note which Hennigsdorf gave
to Mr. Klaar, we recommend that the other plants also make doc-
uments available to us, so that Mr. Klaar may be informed of all
details during his recruiting.”

Klaar’s report to Burkart from Italy on 5 July 1944 shows the
manner in which the recruiting was accomplished. We quote the
opening paragraphs (NI-3216, Pros. Ex. 1385):

“Subject: Removal of Italian workers to Mittelstahl

“In these days the last great drive for workers has been made
in Italy. Since voluntary recruiting and firm recruiting as well
as work contracts brought no tangible results, this drive was
started in the form of military consecription of three age groups.

“Unfortunately, the military conscription also brought no
more results than the former drives. Altogether, we got about 1
percent, who had to be put exclusively into the special groups.
Iron and steel [groups], and with that Mittelstahl, again could
not be taken care of. We were only able to report to you the ar-
rest of 500 steel workers of the firm Siac-Genoa, who were moved
to Linz. Since you were the first to be informed about this mat-
ter, we hope that you were able to take action in time when the
allotment was made.”

Was it news to these defendants in 1944 that force was neces-
sary to compel workers to come to Germany? We need not speculate
on this point. Consider a report of the Social Committee of RVK,
dated 1 December 1941, a report circulated throughout the Flick
office in Berlin and initialed by Kaletsch, Burkart, and Weiss,
among others. It reads (NI-4102, Pros. Ez. 250):*

“Use of miners from Krivoi Rog in the Ruhr mines

“A commission, consisting of representatives of the interested
agencies, namely, the OKW, the Reich Leader SS, government
authorities, the Party, and the Reich Association Coal, convened
in Krivoi-Rog from 8 November until 10 November 1941, in order
to take measures based on the decree of the Reich Marshal
of 24 October 1941 with respect to the transfer of miners to the
Ruhr mining industry. At the present, about 6,000 out of the
scheduled 10,000 to 12,000 miners are immediately considered.

“Representatives of the Reich Labor Ministry and Reich
Association Coal, together with the competent army authorities,
will carry out the necessary measures locally.

“The apprehension of the workers will be undertaken by the
labor officials of Krivoi-Rog***,

“The police examination of the workers will be performed by
elements within the Security Police.

* * * % £ * *

“Transportation will take place in sealed and guarded trains.

- Guards will be furnished, probably through the SS. Rations sup-

* Reproduced in part in gection VII B. 57



plied during transportation will be furnished by army supply

offices.”

How about the conditions on the transports carrying the victiins
of the manhunts to their new masters in Germany—were they un- .
known to the defendants? The trains were met in most instances
by representatives of the firms to which the laborers had been al-
located. These representatives saw the misery of these human
beings, in fact they sometimes complained because they would be
unable to get productive work from such weak and emaciated
bodies. Here is an excerpt from one of these complaints, made by
a manager of Anhaltische Kohlenwerke to the Vorstand, a report
which came to Flick’s attention (NI-5891, Pros. Ex. 140) :*

“On 16 December 1944, we again received a transport of east-
ern workers, consisting of 15 men, 86 women, and 36 children;
on the whole, 87 persons. Among the men there was an 80-year-
old blind man, and several men were over 65 years old. The
women were partly ill, or pregnant, or mothers of infants, so
that they also could not be used in mining work. There are quite
a number of families among them, of whom no one is working at
all, and therefore they are not even earning living expenses.
The men also, as far as they are in an age group capable of
work, are ill or suffering from an ailment preventing their full
employment.”

Were the conditions in the Flick plants, where the foreign
workers together with prisoners of war and concentration camp
inmates were destined to spend their days of serfdom and in some
cases their lives as well, any better? The prosecution will present
witnesses from some of the Konzern enterprises to tell the story
of their pitiful existence as Flick employees. From their testimony,
and from documents as well, it will be proved that the treatment in
the mines and factories under the control of these defendants was,
indeed, “brutal and degrading.” ¥

t “The evidence further showed that the treatment of laborers in Germany
in many cases was brutal and degrading.” See Trial of the Major War Crim-
inals, op. cit., volume I, page 246.

Many of the records of the individual firms within the Flick
Konzern reflect this treatment. There were reports of inspectors
from the OKW as to the conditions of work in the enterprises
where prisoners of war were employed. Not all of these records and
reports came to the specific attention of each of these defendants.
But the volume of weekly, monthly, and annual reports from the
various firms of the Konzern, which flowed into the Berlin office,
contained sufficiently detailed information to inform these defend-
ants of everything that was going on in their industrial domain.
Nor could Flick and his lieutenants avoid seeing the factory

* Reproduced in section XII B.
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guards, barbed wire enclosures, the watch dogs, when they made
their inspection trips to their factories. There can be no doubt that
these men were fully aware of the terrible conditions under which
the enslaved laborers were compelled to work. A few samples of
this type of evidence will suffice for our purpose here.

The death rate of Russian prisoners employed at Harpen was so
alarming in 1942 that the chairman of the Vorstand, Buskueh],
wrote directly to Flick as follows (NI-5207, Pros. Ex. 158):*

“Dear Mr. Flick:

“Enclosed I transmit to you a copy of a secret directive from
the president of the Regional Labor Office of Westphalia about
employment of Russian PW’s. Supplementing the contents of
this directive, which scarcely needs explanation, I inform you
that the employment of Russian PW’s in the Friedrich Heinrich
Mine has proved a total failure inasmuch as typhus has broken
out among these PW’s in spite of careful delousing and issuing
of new clothing. The cases of illness and death have led to a
quite extraordinary state of alarm among the employees.

“As things stand, the employment of Russian PW'’s at least in
the mines, is not warrantable, and this method of employment of
labor will, at least for the time being, have to be discontinued.”

Weiss’ answer to this letter, dated 18 February, shows that the
Konzern had a somewhat different attitude toward the advisa-
bility of using prisoners. He writes (NI-5236, Pros. Ex. 159):*

“Subject: Utilization of Soviet prisoners of war.

“Dear Mr. Buskuehl:

“Your letter of the 16th instant addressed to Mr. Flick, en-
closing a secret report from the president of the Regional Labor
Office, Westphalia, was today forwarded by me to Mr., Flick,
who is at the moment taking a short holiday at Toelz.

“In this connection, you will be interested to hear that we
obtained excellent results with Russian prisoners of war at the
Linke-Hofmann Werke in Breslau.

* % * * . * * *

“On the basis of my experiences at Breslau, I am inclined to
think that in many cases it is easier to obtain suitable results
with Russian prisoners of war than with Italian, Spanish, or
other civilian workers who, in addition, have to be handled with
kid gloves.”

That conditions in the coal enterprises did not improve appears
from the report of an official government investigating commission
which, in late 1942, inspected a number of camps housing eastern
workers near Essen. Several of the Essener Steinkohle camps
were included in the inspection as well as plants of Farben, Krupp,
and the Stahlverein. The report begins with some comments on

* Ibid.
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conditions generally, comments which were written by a commis-
sion of Germans during the war, and, yet, which contain a more
damaging indictment of the attitude and philosophy of the indus-
trial lords of Germany toward their new slave elass than anything
we say here today. We quote (NI-2018, Pros. Ex. 153):

60

“In the inspected areas, however, excepting a few model
enterprises, the eastern worker is left to his own fate, being
regarded merely as a means of production which at any time
can be replaced from the extensive eastern territory. By far
the greater part of the plant managers have no appreciation for
the essence of the problem of the eastern workers, nor are they
willing to take any interest therein.

“Therefore frequently even the most urgently needed matters,
such as food and shelter, leave much to be desired; they are
insufficient, earelessly prepared, dirty, and to some extent, even
bad beyond deseription. The barraecks are partly without any
lights and badly aired.

“The camp leaders are generally incapable of carrying out
their task, they likewise lack every perception of the importance
of the eastern workers in regard to the economy of war.

% * * * % * #®

“A systematic treatment of the sick is lacking. At times, an
insufficient treatment lasting months is being observed at the
sick wards, bringing along as a matter of course, the danger
of voluntary mutilations. Some of the sick wards are downright
filthy. No sufficient consideration is given to the question of
trained personnel taking expert care of the sick, although the
existing lack of physicians, beds, and medicine at the hospitals
should render this especially important. All the more regrettable
is the faet that comparatively trifling financial reasons are
decisive for not employing available physicians.

“As regards punishment, it was said that thrashing was
necessary as far as workers in mines are concerned.

“Concerning sick lists, numbers were omitted here as well as
for escapes, because the commission ascertained by examining
the sick records and the wards that the worst plants had in
some cases a very small number on their sick lists. Remarkable,
however, was the observation: ‘The eastern worker is very
tough. He keeps on working until he falls face down in the dirt,
and nothing remains for the doctor to do but to write out the
death certificate.’

“Ag far as complaints relating to questions of pay were con-
cerned, we ascertained that the pay rolls were just as unclear as
the tabulations of food rations, the latter happening nearly



everywhere. The kitchens were partly let on lease, resulting in
highly unwholesome war profiteering.”
& x E * * * ¥

This report concludes with a brief description of each camp
inspected. The Essen camps fared as follows:

“Camp Katharine.—At present, the workers from the East
are housed in barracks for PW’s, with iron-barred windows and
surrounded by a strong barbed-wire fence. Disinfection im-
perfect. Plenty of vermin. The straw mattresses had to be re-
moved, people sleep merely on wire mattresses. Occasional
thrashing. Question pertaining to pay not regulated. Food is
not specially good.

“Camp Prince Friedrich.—Food sufficient. Postal arrange-
ment imperfect. Sanitary facilities insufficient. Vermin. They
sleep on wire mattresses. Warm water supply for the lavatory
is insufficient. In the family barracks, 10 persons sleep in 8
beds. There is no separate room for each family. One family
with a baby was pretty well provided for. Barracks insufficient
as a rule.”

The mines were not the only places where the disease and death
rate gave cause for alarm. Thus we find a note, dated 30 Decem-
ber 1941, taken from the files of Maxhuette, reporting a discussion
with various medical officers as to the high percentage of sickness
among the Russian prisoners. It was decided at a conference to
take certain measures to improve health conditions, for example
(NI-3149, Pros. Ex. 193)—

“Prisoners who report sick at the beginning of a day’s work,
and who were up to now driven to work by their camp com-
mander, will from now on be superficially examined by him.
If their limbs turn out to be swollen they will have 1 or 2 days’
rest.”

The memorandum concludes with the following statement:

“The eight deaths must not be regarded as giving cause for
alarm. This phenomenon had appeared to a much greater extent
in Regensburg and Nuernberg.”

This “improved” medical care at Maxhuette apparently caused
some difficulties, or perhaps there was a change in attitude as the
war progressed. Thus, under date of 22 August 1944, the follow-
ing memorandum, initialed by the defendant Terberger, was sent
‘to the health officers at the various labor camps (NI-3154, Pros.
Ezx. 215):

“According to a report of the camp commandant Renner, the
eastern worker Hohull, file No. 720, was given a pass to see the

\ doctor, even though he only suffered from a slight head wound.

In this connection, we call your attention to the fact that these
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passes may be given out only in really necessary cases, for it
cannot be tolerated that foreign civilian workers go to see the
doctor at the slightest ailment, subjecting him to unnecessary
work, and even remaining away from their own work.”

The defendants will undoubtedly say that sickness and death
among the foreign workers employed by them was primarily due
to malnutrition. This, in turn, they would have us believe was due
to something over which they had no control—the strict food
rationing in Germany. Even if this were true, it cannot excuse
them from the criminal exploitation of undernourished human
beings. They voluntarily and willingly used these workers and
continued to use them all through the period of the war, although
they knew that the death rates and the instances of sickness
were frightful.

But it is not true that they were unable to obtain adjustments
in the food ration. When it became apparent to the coal mining
industry that the ration for underground workers was insufficient
to obtain satisfactory production results, the industry, by means of
the RVK, actually did obtain an additional food allotment. The
motive was not humanitarian; it was simply a practical business-
man’s answer to a production problem.

A report made by the manager of the Fella Werke to the workers’
kitchen in 1942 succinctly illustrates this same attitude (NI-5247,
Pros. Ex. 170):

“Concerning: Feeding of Russian PW’s.

“Starting today, the Russian PW’s will be given 500 additional
grams of boiled potatoes per head, to improve the state of nutri-
tion. This addition does not apply to Russian PW’s who are sick
and unable to work.”

The food ration is therefore increased “to improve the state of
nutrition”, but it does not apply to anyone who cannot also improve
the state of production.

Quite apart from the physical suffering which these laborers
were forced to undergo, the environment in which they worked
was one of loneliness, degradation, and fear. Segregation and
discrimination, particularly against eastern workers, was carried
to such extremes that German employees were punished for even
the smallest acts of kindness to the non-Germans. From Max-
huette’s files this letter, dated 28 August 1944, to one of its Ger-
man employees, was taken (NI-8158, Pros. Ez. 216):

“I have ascertained that on Friday, 25th instant, you brought
a loaf of bread to a Russian prisoner of war at your place of
work. This conduct is, as I have already pointed out to you in
our discussion, so incredible that we ought really to hand you
over to the competent authorities for punishment. It is only
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because up to now you have always fulfilled your duties con-

scientiously, and because you have promised not to repeat this

kind of fraternization with prisoners of war, that I refrain from

making such a report. I herewith warn you most severely. I

repeat that I consider your action of making friends with pris-

oners of war incredible, especially at a time like this, when many
of our fellow workers are being killed by the enemy.

“As you apparently do not need the supplementary food
coupons supplied to you by the management, you will not receive
the heavy worker’s ration for the next 2 weeks.”

The fear of these workers was constant—fear of beatings, fear
of starvation, and particularly fear that a notice like the one set
forth below might 1 day include their names. This notice is from
the director of Harpen (NI-5584, Pros. Ex. 167):

“To the Gestapo

Dortmund-Hoerde

Bennighoferstr. 16

Subject: Gneisenau mine. Dortmund—Derne, 29 August 43

“The western worker August Franssen, born 2 March 1921,
home address Dortmund-Derne, Workmen’s Compound, * * *
who is employed in our mine, has recently often been absent
without leave. In spite of all warnings and punishment, he is
continually shirking. When on 17 August 1943 in the pit he
was requested by our mining foreman Heinrich Gruenscheidt
* * * to work more energetically, he raised his hand and made
as if to strike him. During the argument which followed, he
said among other things ‘the time will come when you will all
put up your hands in surrender’, and he underlined this state-
ment with the appropriate gesture.

“We request you to arrest Franssen immediately and put
him into a concentration camp, otherwise we can keep no order
among the foreigners, and especially among the Belgians, and
they would be even more insolent if Franssen were not arrested.”

We have heard the story of the use and mistreatment by the
Flick Konzern of its more than 40,000 forced laborers. The re-
sponsibility of most of the defendants, however, does not end with
this story. We have mentioned several times in this discussion
the self-administrative associations in both the coal industry
(Reichsvereinigung Kohle—RVK) and in the iron and steel indus-
try  (Reichsvereinigcung Eisen—RVE). These organizations
played an important part in the slave-labor program, and several
of the defendants had influential positions in the organizations.

The leaders of German industry, from the days of Bismarck
on, followed a practice of associating themselves in powerful
industrial organizations, a phenomenon which is more fully de-
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seribed in the brief submitted to the Tribunal marked “B”. These
industrial groups have always exerted great influence on German
economic policies and on German Government, whatever the com-
position of that particular government.

The Nazis continued these industrial associations, made mem-
bership in them compulsory, changed their names, and introduced
the leadership principle into the operation of their affairs. But, in
most cases, the same men who had been the elected representatives
of industry prior to 1933 became the appointed leaders after 1933.
Until 1941 the top organization in the coal industry was the
Wirtschaftsgruppe Bergbau (FEconomic Group Mining). In the
iron and steel industry, it was the Wirtschaftsgruppe KEisen-
schaffende Industrie (Economic Group Iron Producing Industry).
Neither of these organizations had official government powers, but
the Reich Ministry of Economics and other governmental agencies
made use of them and their elaborate regional organizations in
putting into effect many of the economic controls required by re-
armament, and later by the war. In turn, these organizations
exerted great influence on the policy-making officials of the Nazi
government as to the nature of those controls and as to every step
taken which affected their respective industries.

At the end of 1940 it became apparent that coal production was
going to have to be considerably increased. Furthermore, the
organization of the industry was somewhat top-heavy. Certain
functions were performed by various offices of the Reich Ministry
of Economics, others by the coal marketing associations (syndi-
cates), and still others by the Economic Group Mining, which did
not directly control the syndicate. The Reich Commissioner for
Coal in the Ministry of Economics, Paul Walther, had ideas about
reorganizing the entire industry which alarmed the coal barons,
since they felt his plan would lead to too much government con-
trol. Consequently, a series of conferences of the leaders of the
industry was held (in which Flick, Buskuehl of Harpen, and
Tengelmann of Essen participated) from which developed indus-
try’s own plan of reorganization—the RVK. The plan was ap-
proved by Goering at a conference in February 1941, which Flick
attended, and the organization was officially announced in March.

The new association, which served as a model for Reich Associa-
tions in other fields, became the top control agency for the coal
industry, and reported through the Ministry of Economics to
Goering in his capacity as Plenipotentiary for the Four Year Plan.t
It was given control over the syndicates, and many functions
formerly performed in various offices of the Ministry of Economics
were transferred to it. Membership was compulsory for all enter-
prises engaged in coal production, and authority was granted the
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RVK to issue directives binding upon them. The RVK itself was
headed by a chairman and a Praesidium, composed of the leading
coal entrepreneurs. Paul Pleiger of the Hermann Goering Works
was designated chairman. Flick, and the head of his Essen Stein-
kohle, Tengelmann, were on the Praesidium from the start, and
Buskuehl of Harpen later became a member. Krupp and the Stahl-
verein had representatives on the Praesidium, as did other leading
coal concerns. The defendant Steinbrinck, who was active in slave-
labor matters in the western occupied territories, later became a
member.

1 In 1943, the supervisory control over the most important functions of the
RVK was shifted to the Reich Ministry for Armaments and War Production
under Albert Speer. [He was a defendant in the case before the International
Military Tribunal.]

We are not further concerned here with the general structure
and operation of this powerful semigovernmental body of busi-
nessmen. That it did its job well, from the point of view of the
Nazi war effort, appears in a letter from Pleiger to Flick, 12 Jan-
uary 1944, from which the following is an extract (NI-4330, Pros.
Ex. 217):*

“The output of hard [soft] coal increased in the past calendar
year by about 10.8 million tons, the output of brown coal by
about 11.1 million tons, and the production of briquettes by
about 3.6 million tons.

“I know what efforts were needed for it, and I also know the
joy which the expressive thanks of the Fuehrer and Reich
Marshal will arouse in you.”

What was the reason for this upturn in coal production? There
had always been sufficient coal in the pits. Labor was the key to
the problem, and the RVK addressed itself vigorously to that
problem. It brought the combined pressure of the entire industry
to bear on all agencies involved in the recruitment and allocation of
slave labor. Its representatives joined with the Wehrmacht and

.the 88 in the forcible procurement of workers. Its committees
collected statistics on labor demands, collated them, and pushed
through approvals for such demands at any level necessary. Its
f)ommittee for Social Affairs sent a barrage of circulars to the
industry containing advice on how to get and how best to use slave
labor. The activity of these, and other Reich Associations, was
largely responsible for the increasing quotas of foreign labor
-Sauckel was ordered to fill.

Pleiger busied himself at the top level. He attended numerous
meetings of the Central Planning Board;} meetings at which the
allocation of foreign laborers was determined as between different
industries. For example, we find him, together with RVE repre-
sentatives, at the Central Planning Board meeting on 22 July 1942,

* Reproduced in gection v 65




an

d the next day Burkart informed Flick_ of the results (NI-5284,

Pros. Ex. 238):*

T The Central Planning Board was organized in 1942 to deal with all major
problems of planning in connection with the war effort. It was originally
composed of Speer, Milch, and Koerner. Funk was added in 1948,

“I have been informed by Mr. Sohl and Mr. Scheer that the
main topics of discussion at yesterday’s conference with Min-
ister Speer were the food situation and the increase in coal
production. Gauleiter Sauckel has now finally promised to pro-
cure 120,000 Russian workers for the mining industry within
the next 4 to 6 weeks, so that Mr. Pleiger can make available
the necessary additional coal for steel production.

[Signed] Burkart”
The pressure increased as the war went on. In the summer of

1943 the RVK succeeded in getting first priority on prisoners of
war. The following memorandum, signed by Keitel at Hitler’s

he

adquarters on 7 August 1943 is illuminating (NI-2840, Pros.

Ezx. 246):

“On August 7, the Fuehrer ordered that the necessary coal
production be guaranteed under all conditions, and the labor
demands necessary for that purpose be supplied through prison-
ers of war, in order to fulfill the increased iron and steel pro-
duction scheme.

%* * 5 %® * * *

“The chairman of the Reich Association Coal is authorized
to select them immediately through his executive functionaries
already in prisoner-of-war camps in the area under the Army
[Armed Forces] High Command.”

Yet, only 23 days later, the RVK was complaining to Speer that

it

was not getting its full share. Pleiger’s letter stated (NI-2841,

Pros. Ex. 247):

“Dear Party Member Speer:

“lI must strongly contradict the intention of the Army
[Armed Forces] High Command, I received from you, to in-
clude the 50,000 Soviet prisoners of war, who are to be re-
cruited from the civilian sector in July, in the allotment of
200,000 Soviet prisoners of war who, pursuant to the Fuehrer
order, have to be allocated to the coal mining industries.
Moreover, I must insist on the full allocation of the 50,000 from
the so-called July scheme, and of the 200,000 Soviet prisoners
of war, pursuant to the Fuehrer order, to the last man.

® *® * * ® *® *

“When I demanded 250,000 workers, I based it on the assump-
tion that the current losses would amount to about 30 percent.
The number of labor for allocation for the period from 1 July

* Reproduced in section VII B.
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till 20 August 1948, of which you have been informed, show
however that the losses at the moment are considerably higher.”

The losses to which Pleiger refers in this letter were indeed
gsevere. He knew the reasons for these losses, as did every other
entrepreneur of the coal industry, but he was careful not to men-
tion them when he was attempting to get more victims to be
exploited in the mines. Had he not seen the numerous reports
from army inspectors as to the miserable treatment of these
prisoners of war? The staggering turnover in this type of labor
is easily understood from this report taken from the files of the
RVK itself. The report was sent from its regional office to all
members of the association in the Ruhr, and is dated 29 January
1943 (NI-2984, Pros. Ex. 266):

“The Armed Forces (Wehrmacht) and the civilian authorities
are frequently complaining that the treatment of Russian pris-
oners of war in some pits still leaves much room for improve-
ment ; beating and mistreatments have not yet disappeared and
all humane treatment underground as well as on the pit surface
is still completely lacking.

“From the above, one must conclude that just treatment, or
even some interest for the prisoners of war entrusted to them,
is not existent. How else could one explain the daily death
rate and the sending away of the totally emaciated, half-dead
wretches after having been employed for only several months?”
Admonitions such as these had no effect upon the mine owners.

Their complete lack of consideration for the welfare of the pris-
oners continued despite anything the army said to them. They
even blandly ignored orders from the Wehrmacht if they thought
compliance with such orders might cause a deerease in production.
A status report in March 1944, from the same regional group of
the RVK to the head office in Berlin, reads as follows (NI—2745
Pros. Ex. 268) :

“The losses of Soviet prisoners of war were esp°c1ally great
in March, because by order of the Army [Armed Forces] High
Command all TB cases should have been released from the min-
ing industries. On the basis of mass X-ray examinations, it was
established that this action would entail the loss of 10 percent
of the prisoners of war employed. As such a loss would have
h_ad very bad influence on the production, in the future only

. Prisoners of war suffering from open TB or active TB—that
would involve about 5 percent of the total of prisoners of war
employed—would be released.”

. As stated above, the RVK was a forerunner of similar associa-
tions in other industries. On 29 May 1942, the Reichsvereinigung
Eisen (RVE) was established for the iron and steel industry. Heyr-
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mann Roechling, the Saar steel king, was its chairman; Walter
Rohland of Vereinigte Stahlwerke and Alfried Krupp were assist-
ant chairmen. The Praesidium in this instance consisted of only
seven members. Flick was appointed when the RVE was organ-
ized and remained a member throughout the war. There were
but two men who were in the Praesidium of both the RVE and the
RVK, Flick and Alfried Krupp. Burkart served on several im-
portant committees of the RVE, and there were a number of
Flick men in key positions throughout the organization.

The activities of the RVE in slave labor paralleled those of
the RVK. Roechling and Rohland attended meetings of the
Central Planning Board. Close working relationship was main-
tained with the Reich Ministry of Labor, and a Central Com-
mittee for Social Welfare and Allocation of Labor saw to it that
the interests of the steel makers were not neglected in obtaining
manpower from foreign sources. The RVE also made certain
that its members were taking the necessary precautions to get
the most out of such labor.

The following quotation is taken from a eircular, dated 4 October
1943, signed by Roechling, and distributed throughout the entire
industry (NI-3178, Pros. Ex. 810) :

“Cases of unwillingness, misbehavior, and escapes must be
pursued relentlessly; in fact, the factories may have to go as
far as reporting the workers to concentration camps. * * * The
RVE asks the Gestapo* (Sicherheitshauptamt) and the Min-
istry of Labor (Reich Trustees of Labor) in such cases to expe-
dite prosecution and punishment. * * *

“With this treatment the foreigners would soon realize that
they will fare better if they behave properly and work willingly,
rather than be difficult, work poorly, and leave their place
of work.”

The extent of the suffering, misery, and death which resulted
from that part of the slave-labor program in which these defend-
ants are directly implicated cannot be accurately estimated. We
have said that at least 40,000 workers were enslaved by the Flick
Konzern. We have seen that some of the defendants must also
bear responsibility for the use of slave labor throughout the coal
and steel industries. RVK statistics, as of 1 January 1944, show
that 402,844 foreign workers and prisoners of war were employed
in the coal industry. There are no comparable statistics available
for the iron and steel industry, although there is evidence that
at least 125,000 were involved.

* The Gestapo (Secret State Police) was Amt (Department) IV of the Reich Security Main
Office {Reichssicherheitshauptamt-RSHA).
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Such statistics tend to submerge the notion of crime. To say
that half a million persons were subjected to slavery—or that
hundreds of thousands were mistreated—or that tens of thousands
died, blunts the senses. It is perhaps better to think in terms of
one man. Let us say he is a Russian farmer, 41 years old. He
has a wife and two children. He is picked up by some SS men
on his way to a neighboring farm. He is bewildered, and there
is no way to get word to his family that something has happened
to him. Two days later, he is on a train on his way to Germany.
He is crowded in the car and he is hungry, but there are uniformed
guards about and he does not want to get in any trouble. Even-
tually he is assigned to work in a coal mine. He is used to work-
ing long hours in the fields. But 12 hours a day underground
in the damp cold is different. He stands in water up to his
knees. His shoes wear out. There are no boots for him, although
the German workers seem to have them. He writes to his family,
but he never hears from them. The thin soup, which is about all
he has to eat, is not enough to keep him going. He begins to lose
weight and becomes more and more tired as the days and months
roll on. He develops a cough and thinks he is a very sick man.
The foreman won’t let him go to see the camp doctor for several
months. He collapses at work and is given 2 days’ rest. An
X-ray is taken of his chest, and they decide to send him back to
the pits. In two more weeks he is dead.

The student of criminal law could analyze our story and attach
neat labels to various parts of it: kidnaping, unlawful restraint,
slavery, manslaughter. He could add labels from the law of
nations; violation of family honor and rights, deportation of labor
from occupied territories. We need not resort to these labels.
The most elementary standards of human decency were violated
when this man’s freedom, dignity as a human being, and
life were destroyed. This is the real nature of the crimes charged
in this count of the indictment.

COUNT TWO—PLUNDER OF PROPERTY IN
OCCUPIED TERRITORIES

) MR. LYON: During the 6 years of the last war the world was
rife with shocking rumors that the Third Reich was ruthlessly
and greedily plundering the countries and territories which had
the misfortune to fall under German occupation. Reality proved
eéven more shocking than rumor. This looting was an essential
element in the initiation and waging of aggressive wars. But
-apart from this, German occupation practices, both in general
plan and in detail, flagrantly violated all known standards under
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the laws and customs of war prescribing the permissible use of
the resources of countries occupied by a belligerent. The Inter-
national Military Tribunal said in its decision, and I quote:?

“The evidence in this case has established, however, that the
territories occupied by Germany were exploited for the German
war effort in the most ruthless way, without consideration of
the local economy, and in consequence of a deliberate design
and policy. There was in truth a systematic ‘plunder of publie
or private property’, which was criminal under Article 6 (b)
of the Charter.”

Like the German slave-labor program, the whole scheme and
pattern of the German treatment of property in occupied countries
has already been found to be criminal by the International Mili-
tary Tribunal. It is the defendants’ participation in these illegal
plans, programs, and enterpriges that is to be determined in this
proceeding.

The defendants and other German industrialists played a promi-
nent part in the planning and execution of these crimes. They
had been assured that their full cooperation with the Nazi regime,
in its feverish preparation for aggressive war, would be amply
rewarded. In a speech before the leaders of German industry in
December 1936, Hermann Goering had told them; and I quote
(NI-051, Prosecution Exhibit 509): 2

“The only deciding point in this case is vietory or destruction.
If we win, then the economy will be sufficiently compensated.
* * % We are now playing for the highest stake.”

In July 1988, Goering assured leaders of the aircraft industry,
in which Flick was also represented, of great material rewards.
He said at that time 3—

“And the possibility of victory indeed exists. It depends solely
on our own power, on the manner in which we mobilize that
power, and on the degree to which everybody is resolved to do
his bit, convinced as he is that afterwards every individual will
experience personally the advantages, as well as the disad-
vantages, of the situation.”

The spoliation programs of Germany in France and the Soviet
Union, though both criminal, differed considerably in form. In
France the process was more subtle and an effort was made to
employ legal formalities to conceal what was really happening. In
Russia, on the other hand, plans for the crudest sort of plunder
were carried out on a very broad scale and the restraints of inter-
national law were openly disregarded.

1 Trial of the Major War Criminals, op. ¢it. volume I, page 239.

2 Reproduced in pert in section V C.

3 This_statement is contained in a document introduced in the IMT trial as Document
R—-140, USA Exhibit 160. The full German text is reproduced in Trial of the Major War
Criminals, op. cit.,, volume XXX VIII, pages 375-401.
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A. Plunder in France

On 17 June 1940, even before the surrender of France, Flick
and the other rulers of the German iron and steel industry were
laying plans to seize the valuable iron reserves and smelting plants
of Lorraine. Captured records of certain private meetings in the
summer of 1940 of leaders of the seven biggest steel companies
of Germany have revealed that it was these industrialists who
were taking the initiative and actually trying to push the German
Government itself into dispossessing the French owners. For
gome time before 1940, the leaders of these seven companies—
Vereinigte Stahlwerke, Flick, Krupp, Mannesmann, Hoesch,
Kloeckner, and Gutehoffnungshuette—had privately held regular
meetings as a group which called itself the “Small Circle” (Kleine
Kreis) or the Siebener Club (literally, “Club of Seven Members’).
Meetings of this Small Circle discussed problems of commeon inter-
est in the industry—before the war, these had been largely prob-
lems connected with secret rearmament, procurement of raw ma-
terials, and war mobilization—and they frequently shaped policies
which would be formally executed by public and semipublic
agencies regulating the industry, such as the Economic Group of
the Iron Producing Industries, (Wirtschaftsgruppe Eisenschaf-
fende Industrie) which was headed by one of their members,
Ernst Poensgen of Vereinigte Stahlwerke.

The preoccupation of Flick and these other leaders of German
heavy industry with securing the spoils of aggressive war appears
most clearly from the minutes of a meeting of the Small Circle
held at the Stahlhof in Duesseldorf on 7 June 1940. These minutes
report a conversation between Wilhelm Zangen, head of the Man-
nesmann concern and Walther Funk, Minister of Economics, whose
own participation in the plunder of Europe was found criminal by
the International Military Tribunal. The minutes of the meeting
state that (NI-048, Pros. Ex. 516): *

_ “Herr Funk referred to the fact that he had given consider-
able assistance to national economy (i.e., German business)

* * * and he now asked * * * that care be taken that no excesses

should occur, which might give an opening to the opponents

of private enterprise * * * particularly one should seek now to
repress all desire for annexation (Annexationsgelueste).”

Funk’s admonition apparently had little effect on the steel
barons—certainly it had none on Flick—and within 6 months they
had persuaded the government to adopt a plan under which the
steel mills and smelting plants in Lorraine would be turned over
to the big German concerns. These concerns were to operate the
plants as so-called trustees, keeping the profits, less a royalty paid

* Ihid.
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to the German Government, and they were promised an oppor-
tunity to purchase the plants, if feasible, upon the return to peace-
time conditions. The plan of distribution, which was put into effect
as of 1 March 1941, allocated to Flick the plants of the Société
Aciéries de Rombas in Lorraine. These plants were among the
most desirable in France, and they increased Flick’s total capacity
for production of raw steel by over 25 percent. Flick operated the
properties through a company formed for the purpose, Rombacher
Huettenwerke G.m.b.H., ownership of which was divided between
the Harpen and Maxhuette companies.

Flick’s acquisition of Rombach was the result of careful plan-~
ning by Flick, Kaletsch, Burkart, and Weiss, and constant efforts
were made by them to influence government officials, including
Goering, Funk, and von Hanneken.* In early July 1940, Burkart
reported to Flick a conversation with Poensgen at a meeting of
the Small Circle. Poensgen said he had been told by Steinbrinck,
who by this time held the important position of Plenipotentiary
for Iron and Steel in northern occupied France, that he should
draw up a plan of distribution of plants in Lorraine and Luxem-
bourg. Burkart wrote Flick that Poensgen promised,

“He will not pass on any projects before discussing them
with you.”

* General von Hanneken was Plenipotentiary for Iron and Steel under the
Four Year Plan and a leading official of the Ministry of Economics.

Later, in July 1940, Flick discussed with his old associate Albert
Voegler, the leading man of Vereinigte Stahlwerke, a suggestion
of von Hanneken’s for leaving the French owners at least s
minority stock participation of 20-25 percent. A memorandum
written by Flick himself states his attitude toward this idea in
a short but eloquent sentence. Flick wrote (NI-1991, Pros. Ex.
528): “In my opinion this is unnecessary.”

A few days later, 5 August 1940, Weiss wrote a memorandum
for Burkart which likewise reported a statement by Flick to the
effect (NI-3533, Pros. Ex. 524): “One should not even consider
the question of French circles keeping a minority participation.”

Flick naturally had competition in securing such a prize as
Rombach. One other German industrialist who tried, but unsuc-
cessfully, to beat Flick in this race was Hermann Roechling, the
leading German industrialist of the Saar, who had charge of
running the Rombach plant after June 1940 in his capacity as
Commissioner for the Iron and Steel Industry in Lorraine. In
January 1941, he wrote to von Hanneken vigorously protesting
the rumored allocation of Rombach to Flick. Roechling wrote
(NI-3018, Pros. Exz. 29):

“If the management of the plant were transferred from Rom-
bach to Flick instead of to me, I would definitely consider it as’
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a personal insult. I cannot deny that Herr Flick is a captain of
industry who has succeeded in amassing a large fortune by

puying up stocks and shares.
* *® K

* * * *
“Tt is no use telling me that no decision is being made at the
moment with regard to distribution, and that only plant man-
agement contracts are being made, which can be changed at a
later date without any difficulty. If they are intended to be
changed later on, they can just as well be drawn up correctly
now.”

Roechling stated in conclusion that he was going to take the
matter up with Goering. But apparently Flick’s connections with
Goering were strong enough to withstand even the stoutest attack,
for within 2 months the assignment of Rombach to Flick was
definitely approved.

Steinbrinck, who by 1940 had left Flick, played a separate role
in the illegal occupation policies of Germany. In his official
capacity he participated in the formulation and execution of the
plans whereby Flick and others secured the French plants. In
addition, as Plenipotentiary for Coal and Plenipotentiary for Iron
in oceupied western territories, he played a prominent part in the
direction of the entire German program for the ruthless exploita-
tion of the coal, iron, and steel resources of France, Belgium,
Holland, and Luxembourg, without regard for the restrictions
imposed by the laws and customs of war.

B. Plunder in the Soviet Union

The plans for plunder of the Soviet Union had been made
months in advanece of the actual launching of the invasion. These
plans, so far as they affected mining, smelting, and steel producing
properties, were carried out by a semigovernmental corporation
formed in August 1941 called the Berg- und Huettenwerksgesell-
schaft Ost m.b.H., known as the BHO. Flick was appointed to
the Verwaltungsrat (administrative [supervisory] board) of the
BHO as one of the four representatives of the coal and iron in-
dustry.

Flick’s participation in the eriminal exploitation of the resources
Of the eastern territories was, however, by no means limited to
his position and activities as 2 member of the Verwaltungsrat of
the. BHO. After a few months of operation under the original
p?llcy of removing all materials to Germany, it was deemed ad-
Vlsa;tble to attempt to establish industrial operations in the Soviet

hion itself. In the plants operated under the sponsorship of
- the BHO, German industrial concerns undertook to develop the
resources entrusted to them as rapidly as possible for the purpose



of supplying the armament needs of the German military ma-
chine. In return, the BHO made the following promise (NI-
3689A, Pros. Ex. 630):

“The BHO will exert its influence so that the sponsor will be
given consideration in the final settlement of the ownership of
industrial plants in the Occupied Eastern Territories, according
to the extent of its cooperation in the development of the econ-
omy of this area.”

When this new opportunity arose, Flick and his associates began
strenuous efforts to gain possession of a very substantial group
of plants in the area of the Dnepr bend. These efforts led to a
partnership agreement between Flick and the Hermann Goering
Works for joint operation of these and other plants through a
company formed by the two partners called Dnjepr-Stahl [Dnepr
Steel] G.mb.H. The agreement reached with the Hermann
Goering Works in September 1942 was considered most satis-
factory by Flick and his associates. Burkart’s assistant, Kuettner,
wrote to Flick in October 1942, as follows (NI-3666, Pros. Ezx.
647):

“The division of work between Mittelstahl and Stahlwerke
Braunschweig [Brunswick] in Dnjepr-Stahl G.m.b.H. in the
manner prescribed by Mr. Pleiger is undoubtedly more advan-
tageous than we believed up to now. While up to now we
assumed that at best we should get only the foundry and rail-
road car factory, Kamenskeje [Dneprodzerzhinsk], and occupy
them with our staff, we shall now have to take over the whole
iron manufacturing end, while Stahlwerke Braunschweig is to
be responsible for manufacturing munitions. * * * Dr. Burkart
and Mr. Weiss also consider the latest working of the Pleiger
proposal as quite favorable.”

Before the war these plants employed well over 80,000 workers,
or about as much as the entire Flick Konzern before the war.

Having secured the promise of this great prize, Flick defended
it against all possible competitors. For example, Flick success-
fully opposed a suggestion by Pleiger that Vereinigte Stahlwerke
be brought into the management of some of the plants. Kuettner
reported the meeting as follows (NI-8667, Pros. Ex. 648)

“Herr Flick was of the opinion that, by involving the Stahl-
verein, the situation within the Dnepr Group would become
somewhat complicated. Then there would be three partners
in all.”

The evacuation of the Dnepr bend in September 1943 frustrated
Flick’s dreams of an empire there. The German authorities and
industrial concerns did not retreat without committing one final
act of plunder. The records of the Economic Staff for the East
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(Wirtschaftsstab Ost) tell us that over 1,000 railroad ears full of
machines and materials were removed from the Dnepr area.

Flick, Burkart, Kaletsch, and Weiss also participated in the
illegal seizure and exploitation of a factory in Riga commonly
referred to by the name “Vairogs” or “Phoenix”, which before the
war had manufactured railroad cars and other iron and steel
products. Flick’s efforts to acquire these properties commenced
little more than a month after the start of the German invasion
of the Soviet Union, and were finally rewarded in September
1942 when his Busch-Bautzen company gained possession of the
plant through a trusteeship arrangement awarded to it instead
of to Krupp, who had also been interested in the property. When
the officials of the Army Ordnance Office decided in favor of
Flick they were promised a suitable reward. Burkart wrote
Weiss (NI-3654, Pros. Ezx. 599):

“x * * that we would ask not only Herr Purucker, but above all,
Leyers, to become a member of the supervisory board (Aufsicht-
srat) of the Phoenix, in case we managed to found a separate
company of our own there. Herr Leyers is said to have been very

* pleased about this and gladly agreed.”

~ When the contracts were drawn up, the defendants tried in vain
to obtain a binding commitment that the government would, at the
end of the war, transfer title to the property to the Flick Konzern.
However, there was little doubt in their minds that this would be
the successful outcome. The authorities were reserving properties
in the East for combat veterans after the war. But Weiss noted
with apparent satisfaction that there probably would not be any
eligible veterans who could afford to enter the railroad car busi-
ness. In a memorandum of 28 September 1942, Weiss reported on
conferences he had had with government officials. The memoran-
dum states as follows (NI-8087, Pros. Ex. 602):

“In this connection, we also touched on the question of an op-
' tion on the railroad car factory Bautzen. The gentlemen pointed
out, however, that this was contrary to a decree in which the
Fuehrer expressly stated that all enterprises in the eastern terri-
tory should, after the end of the war, be made available pri-
marily to deserving combat veterans. We remarked that we
would endeavor to operate the works in such a way that the
Reich Commissioner would be satisfied with us and that, never-
theless, we hoped later on to have a chance of negotiating on
the purchase of the works. The representatives of the Reich
Commissioner mentioned, too, that it was very questionable in-
deed whether one person could be found later on who was a
combat veteran and suitable for taking over and operating these
large works.”
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The Vairogs plant was operated by Flick from October 1942
until the evacuation of Riga in the summer of 1944. During this
period it was actively engaged in war work, filling orders for gun
carriages, armored cars, and freight cars for the armed foreces.

In July 1943 it was apparent that the evacuation of Riga was
imminent. Without waiting to receive official orders to evacuate,
the Flick management began to prepare the machinery for ship-
ment. By 29 September, when official orders to evacuate were re-
ceived, more than 320,000 kilograms had already been removed.

The reaction of the defendant Weiss to this last note of plunder
sums up very well the defendants’ point of view toward property
in occupied territories. Weiss warmly congratulated his man-
ager at Vairogs, in the following words (NI-2598, Pros. Ex. 611):

“The fact that youn can still load a total of fifty cars in Riga
seems to be a remarkable achievement. Let us hope now that
the greater part of the salvaged material may be preserved for
the German armaments economy.”

The attitude of these defendants, and of other German indus-
trialists was just this—the more property they could seize in.
other countries, the more “remarkable” the “achievement”, as
Weiss put it. For them, it was open hunting season in all of
occupied Europe, and anything they could lay their hands on
was fair game. But it is important to remember that what they
participated in was far more than larceny on a grand scale.
They were also important participants in a program which had
for its basic objective the complete ruination of the economies of
the occupied countries and the permanent subjugation of their
people and their material resources to German domination.
Neither the illegal treatment of the property of occupied countries,
nor the illegal enslavement of their citizens, were simple isolated
crimes. Whatever the particular motives of individual partici-
pants in those crimes, both were really parts of a single over-all
criminal purpose and program, which was nothing less than the
complete domination of Germany over all of Europe and the ruin,
enslavement, or outright extermination of the independent life
of other countries, their citizens, and physical resources.

WAR CRIMES AND CRIMES AGAINST HUMANITY

GENERAL TAYLOR: Before proceeding to sketch the evidence
under counts three and four of the indictment, the prosecution
wishes to outline its conception of the legal principles underly-
ing war .crimes and crimes against humanity, as defined in
Article II of Control Council Law No. 10. Particularly with
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respect to crimes against humanity, counts three and four of
this indictment embody charges of criminal conduct before the
outbreak of war in-1939. The other cases which have been or
are now being tried before these Tribunals do not charge the
commission of crimes against humanity prior to September 1939.

The definitions of crimes in Law No. 10, and the comparable
definitions in the London Agreement and Charter of 8 August
1945, are statements and declarations of what the law of nations
was at that time and before that time. They do not create “new”
erimes; Article II of Law No. 10 states that certain acts are
“recognized” as crimes. International law does not spring from
legislation; it is a “customary” or “common” law which develops
from the “usages established among civilized peoples” and the
“dictates of the public conscience.” ! As they develop, these
usages and customs become the basis and reason for acts and
conduct, and from time to time they are recognized in treaties,
agreements, declarations, and learned texts.. The London Charter
and Law No. 10 are important items in this stream of acts and
declarations through which international law grows; they are
way stations from which the outlook is both prospective and
retrospective, but they are not retroactive. Mr. Henry L. Stim-
son has recently expressed these principles with admirable
clarity :2

“International law is not a body of authoritative codes or
gtatutes; it is the gradual expression, case by case, of the moral
judgments of the civilized world. As such, it corresponds pre-
cisely to the ecommon law of Anglo-American tradition. We
can understand the law of Nuremberg only if we see it for what
it is—a great new case in the book of international law, and not

a formal enforcement of codified statutes.”

Law No. 10 is all this and something more besides. It is a
legislative enactment by the Control Council, and is therefore part
of the law of and within Germany. One of the infirmities of
dictatorship is that, when it suffers irretrievable and final military
disaster, it usually crumbles into nothing and leaves the victims
of its tyranny leaderless amidst political chaos. The Third Reich
had ruthlessly hunted down every man and woman in Germany
who sought to express political ideas or develop political leadership
outside of the bestial ideology of Hitler. When the Third Reich
collapsed, Germany tumbled into a political vacuum. The Declara-
tion by the Allied powers of 5 June 1945, announced the “assump-
T ———y

: :guzue Convention No, IV of 18 October 1607.
Octo b:!’-\l'y L. Stimson, The Nuremberg Trial; Landmark in Law, (Foreign Affairs, New York,
¢ 1846-July 1947) Volume 25, page 180.
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tion of supreme authority” in Germany “for the maintenance of
order” and “for the administration of the country”, and recited
that:

“There is no central government or authority in Germany
capable of accepting responsibility for the maintenance of order,
the administration of the country, and compliance with the re-
quirements of the victorious powers.”

Following this declaration, the Control Council was constituted
as the repository of centralized authority in Germany. Law No. 10
is an enactment of that body, and is the law of Germany, although
its substantive provisions derive from and embody the law of
nations. The Nuernberg Military Tribunals are established under
the authority of Law No. 10,T and they render judgment not only
under international law as declared in Law No. 10, but under the
law of Germany as enacted in Law No. 10. The Tribunals, in
short, enforce both international law and German law, and in
interpreting and applying Law No. 10, they must view Law No. 10
not only as a declaration of international law, but as an enactment
of the occupying powers for the governance of and administration
of justice in Germany. The enactment of Law No. 10 was an
exercise of legislative power by the four countries to which the
Third Reich surrendered, and, as was held by the International
Military Tribunal :*

“* * ¥ the undoubted right of these countries to legislate
for the occupied territories has been recognized by the civilized
world.”

+ Control Council Law No. 10, Article III, paragraphs 1 (d) and 2; Military
Government Ordinance No. 7, Article II.

The “war crimes” defined in Law No. 10 are, by definition,
crimes committed in the course of war. Their primary sources
are the Hague Conventions of 1907 and the Geneva Convention
of 1929, which declare the law of nations at those times with
respect to land warfare, the treatment of prisoners of war, the
rights and duties of a belligerent power when occupying territory
of a hostile state, and other matters. There are no significant
differences between the definitions of “war crimes” contained in
the London Charter, and in Law No. 10. The scope of “war crimes”
in both is limited to “violations of the laws or customs of war.”

The charge of “war crimes” has no application, accordingly,
prior to the time when Germany actually embarked on its inva-
sions and aggressive wars. The war crimes count of the indictment
in the international trial was restricted to acts committed after
the outbreak of war with Poland on 1 September 1939. This limi-
tation was undoubtedly too narrow; the International Military

* Trial of the Major War Criminala, op. ¢it. volume I, page 218.
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Tribunal held that the occupation of Bohemia and Moravia in
March 1939 was an aggressive act resulting in a military occupa-
tion covered by the rules of war.! Argument could perhaps also
be made that the occupations of Austria and the Sudetenland in
1938 were sufficiently akin to a state of belligerency to bring the
laws of war into effect.

Likewise, the laws and customs of war apply between bellig-
erents, but not domestically or among allies. Acts by German
nationals against other German nationals are not “war crimes”,
nor are acts by Germans against Finns, Hungarians, or Ruma-
nians. Here again, German acts in Austria, Czechoslovakia, and
Italy after the 1943 capitulation might present special problems,
but we believe them to be academic in this case.

With respect to all three types of crimes recognized in Law
No. 10 (crimes against peace, war crimes, and crimes against
humanity), those Tribunals are, we respectfully submit, bound by
the definitions in Law No. 10, just as the International Military
Tribunal was bound by the definitions in the London Charter: 2

“The jurisdiction of the Tribunal is defined in the Agreement
and Charter, and the erimes coming within the jurisdiction of
the Tribunal, for which there shall be individual responsibility.
are set out in Article 6. The law of the Charter is decisive, and
binding upon the Tribunal.

“The Tribunal is, of course, bound by the Charter, in the
definition which it gives both of War Crimes and Crimes against
Humanity.”

In dealing with any questions which may arise concerning the
interpretation of Law No. 10, the Tribunal should, we believe,
construe the law with due regard to its dual nature as a decla-
ration of established principles of international law, and an enact-
ment by the Control Council having the force of law in Germany.
These factors will be of some importance in analyzing the defini-
tion of “crimes against humanity.”

The civilized usages and customs upon which the definition of
crimes against humanity is based are far more ancient than those
which gave rise to the concept of crimes against peace. The idea
that aggressive warfare is criminal was, to be sure, hinted at by
Grotius, but it cannot be said to have won universal acceptance
until the early part of the twentieth century, and its most striking
embodiments in treaties, declarations, and texts occurred after
the First World War. But the “public conscience” of civilization
has, at least since the American and French Revolutions, con-

© 1Ibig, p. 334.
* Ibid, pp. 218, 258
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demned as criminal those massacres and murderous persecutions
of population groups, which have occurred most frequently in the
past on racial and religious grounds. There are, to be sure, the
conventions, similar to the Hague and Geneva Conventions, which
deal with crimes against humanity. But crimes against humanity
are as old as war crimes, even though their substantive content
has never been spelled out in meticulous detail.

The London Charter, in Article 6 (¢), defined crimes against
humanity as follows:

“Crimes against humanity: namely, murder, extermination,
enslavement, deportation, and other inhumane acts committed
against any civilian population, before or during the war; or
persecutions on political, racial, or religious grounds in execu-
tion of or in connection with any crime within the jurisdiction
of the Tribunal, whether or not in violation of the domestic
law of the country where perpetrated.”

The comparable definition in Law No. 10 [Article II, paragraph
1 (¢)] reads:

“Crimes against humanity : Atrocities and offences, including
but not limited to murder, extermination, enslavement, deporta-
tion, imprisonment, torture, rape, or other inhumane acts com-
mitted against any civilian population, or persecutions on polit-
ical, racial or religious grounds whether or not in violation of
the domestic laws of the country where perpetrated.”

The addition of words such as “torture” and “rape” in the first
part of the definition does not significantly alter its meaning. As
will be seen in a moment, the same is true of the omission of the
clause “before or during the war”. Of considerably more impor-
tance is the clause “in execution of or in connection with any crime
within the jurisdiction of the Tribunal” which appears in the defi-
nition of the London Charter, but is omitted from the definition
in Law No. 10.

The International Military Tribunal construed this clause as
meaning that crimes against humanity do not, so to speak, stand
on their own feet, but are crimes under the London Charter only
if committed ““in execution of or in connection with” crimes
against peace or war crimes. The Tribunal further determined
that the evidence concerning crimes committed prior to 1939 did
not sufficiently establish such a connection, but it simultaneously
held that all such crimes committed during the war were so con-
nected and constituted erimes against humanity. All this appears
in the following extract from the judgment: }

t Judgment of the International Military Tribunal, volume 1, Trial of the
Major War Criminals, pages 2564 and 255.
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«“The policy of persecution, repression, and murder of civilians
in Germany before the war of 1939, who were likely to be hostile
to the government, was most ruthlessly carried out. The perse-
cution of Jews during the same period is established beyond all
doubt. To constitute crimes against humanity, the acts relied
on before the outbreak of war must have been in execution of,
or in connection with, any crime within the jurisdiction of the
Tribunal. The Tribunal is of the opinion that revolting and
horrible as many of these crimes were, it has not been satis-
factorily proved that they were done in execution of, or in
connection with, any such crime. The Tribunal therefore cannot
make a general declaration that the acts before 1939 were
erimes against humanity within the meaning of the Charter
but from the beginning of the war in 1939, war crimes were
committed on a vast seale, which were also crimes against
humanity; and insofar as the inhumane acts charged in the
indictment, and committed after the beginning of the war, did
not constitute war crimes, they were all committed in execution
of, or in connection with, the aggressive war, and therefore
constituted erimes against humanity.”

Before discussing the International Military Tribunal’s con-
struction of the London Charter, it will be helpful to note two
points concerning crimes against humanity, as defined in Law
No. 10, which are, we believe, quite clear. The first is that the
definition of erimes against humanity certainly comprehends such
crimes when committed by German nationals against other Ger-
man nationals.t It is to be observed that all the acts (murder,
imprisonment, persecution, ete.) listed in the definition of erimes
against humanity would, when committed against populations of
occupied countries, constitute war crimes. Consequently, unless
the definition of crimes against humanity applies to crimes by
Germans against Germans, it would have practically no independ-
ent application except to crimes against nationals of the satellite
countries, such as Hungary and Rumania.f Surely a major cate-

+ The same is true of crimes against peace and war crimes, but the appli-

cation of these erimes to acts by Germans against Germans is almost entirely
theoretieal,

1 Even the erimes in Bohemia and Moravia were war crimes under the
Tribunal’s decision. Judgment of the International Military Tribunal, volume
1, Trial of the Major War Criminals, page 334. The Tribunal apparently
held that all persecutions, etc., committed after 1939, were crimes against
hu-manity no matter where committed, and were also war crimes if com-
mitted in a country where the laws of war were applicable. (Id., pages
254-55, 259.) Military Tribunal II, in its opinion and judgment, in United
States v. Erhard Mileh (16 April 1947), held that Law No. 10 is applieable
to erimes against humanity committed by Germans against nationals of the
Axis satellites
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gory of crimes would not have been created for so relatively trivial
a purpose. But the matter is put quite beyond doubt by Article III
of Law No. 10, which authorizes each of the occupying powers to
arrest persons suspected of having committed crimes defined in
Law No. 10, and to bring them to trial “before an appropriate
tribunal”. Article III Par. 1 (d) further provides that:

“Such tribunal may, in the case of crimes committed by per-
sons of German citizenship or nationality against other persons
of German citizenship or nationality, or stateless persons, be a
German court, if authorized by the occupying authorities.”

This constitutes an explicit recognition that acts committed by
Germans against other Germans are punishable as crimes under
Law No. 10 according to the definitions contained therein, since
only such crimes may be tried by German courts, in the discretion
of the occupying power. If the occupying power fails to authorize
German courts to try crimes committed by Germans against other
Germans (and in the American Zone of Occupation no such au-
thorization has been given), then these cases are tried only
before non-German tribunals, such as these Military Tribunals.

The second point is that Law No. 10 covers crimes against
humanity committed prior to the attack on Poland in 1939, and
at least as far back as the Nazi seizure of power on 80 January
1933. This is the interpretation most consistent with the obvious
purposes of Law No. 10 as an enactment for the administration
of justice in Germany. But, again, the provisions of the law itself
leave no room for doubt. Article II (par. 5) of Law No. 10 pro-
vides that:

“In any trial or prosecution for a crime herein referred to,
the accused shall not be entitled to the benefits of any statute
of limitation in respect of the period from 30 January 1933 to 1
July 1945, nor shall any immunity, pardon or amnesty granted
under the Nazi regime be admitted as a bar to trial or punish-
ment.”

This provision has no application to war crimes, since the rules
of war did not come into play, at the earliest, before the annex-
ation of Austria in 1938. Nor, so far as we knew, were there any
German municipal laws recognizing or punishing crimes against
peace, to which statutes of limitations might have applied, or
any Nazi amnesties or pardons with respect thereto. This pro-
vision is clearly intended to apply primarily to crimes against
humanity, and explicitly recognizes the possibility of their com-
mission on and after 80 January 1933.

Viewing Law No. 10 as a legislative enactment for the govern-
ance of Germany, what is the scope of crimes against humanity
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ag therein defined? We cannot and need not discuss all possible
questions at this stage of this one case, and no doubt the Tribunals
may desire fuller discussion at a later stage in these proceedings.
But certain things are clear. The definition condemns “murder”,
“rape”, and other familiar crimes, but obviously not all murder
and rape cases are crimes against humanity in the sense of the
statute. Private and occasional murders and sex offenses, such
as unfortunately occur even in the most orderly and democratic
nations, are not within its intendment. Nor, we believe, are localized
outbursts of race hatred, or petty discriminations, covered by
the word “persecutions”. At the opposite end of the scale are
wholesale, nation-wide eampaigns, openly supported or connived
at by the government, to make life intolerable for, to expel, to
degrade, to enslave, or to exterminate large groups of the civilian
population. Such persecutions and murders, enslavements, or
other inhumane acts committed in connection therewith, certainly
fall within the scope of the definition. And it is participating in
crime of this magnitude which is charged against the defendants
in counts three and four of this indictment.

Acts properly falling within the definition in Law No. 10 are,
we believe, punishable under that law when viewed as an occupa-
tional enactment, whether or not they were connected with crimes
against peace or war crimes. No other conclusion can be drawn
from the disappearance of the clause “in execution of or in con-
nection with any crime within the jurisdiction of the Tribunal.’”
And no other conclusion is consonant with the avowed purposes of
the occupation as expressed at the Potsdam Conference, cardinal
among which are the abolition of the gross and murderous racial
and religious discriminations of the Third Reich, and preparation: 2

“for the eventual reconstruction of German political life on a
democratic basis, and for eventual peaceful cooperation in in-
ternational life by Germany.”

These purposes cannot possibly be fulfilled if those Germans
who participated in these base persecutions of their fellow nation-
als during the Hitler regime go unpunished. Were sovereignty in
Germany presently exercised by a democratic German Govern-
ment, such a government would perforce adopt and enforce legis-
¥ation comparable to these provisions of Law No. 10. Much better
it would be if this legislation were German and enforced by Ger-
man courts, but there is as yet no central German Government,
-_——

* As to the application of this clause by the International Military Tribunal,
see Trial of the Major War Criminals, op. cit., volume I, pages 66, 67 and
fOHOWing pages.

? Joint Report of the Anglo-Soviet-American Conferences, Berlin 2 August
1945, part III, paragraphs 8 and 4.
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old passions and prejudices are not yet completely dead, the judi-
cial tradition is not yet fully reestablished, and the American au-
thorities have not, as yet, seen fit to exercise their discretionary
power to commit the enforcement of Law No. 10, as between Ger-
mans, to German courts. * :

* Such authority has been delegated to the German courts in the French
zone. On 4 June 1946, the Court of Appeals of Baden (Badener Oberlandes-
gericht Freiburg) decided, in a criminal case against an auctioneer (acquit-
ted for other reasons), that the confiscation of certain Jewish property in
1940 was a erime against humanity under Control Couneil Law No. 10. The
decision is reported in Deutsche Rechts-Zeitschrift, September 1946, pages
93 and 94.

We believe, accordingly, that crimes against humanity as de-
fined in Law No. 10 “stand on their own feet” and are quite inde-
pendent of crimes against peace or war crimes. This is the only
logical and meaningful construction of Law No. 10 as an occupa-
tional enactment. But it must not be forgotten that the dicta-
torship of the Third Reich was highly integrated, and it would
be a serious mistake to overlook the close connection between the
" crimes against humanity charged in counts three and four of the
indictment, and the planning and waging of aggressive warfare
and war crimes. The acquisitions of brown coal fields through
“Aryanization” of Jewish holdings were part of a general program
to render Germany self-sufficient for war by utilizing brown coal
for making synthetic gasoline, and independent of ore imports,
through the development of low-grade ore deposits situated around
Salzgitter near the brown coal fields. The crimes against humanity
committed by the SS, which Flick and Steinbrinck helped to
finance, were inextricably intermingled with war crimes, and
with the preparation and waging of aggressive wars. Those
interrelationships and connections will be fully established by the
evidence which the prosecution will offer.

The foregoing exposition of the theory and scope of the defini-
tion of crimes against humanity in Law No. 10 does not, we be-
lieve, raise any substantial questions of retroactivity or ex post
facto application.

To begin with, a great many of the acts covered by the definition
were crimes at the time they were committed, under the law of
Germany, even of Nazi Germany. The Third Reich never legalized
murder, torture, and other inhumane acts, although the govern-
ment did openly instigate and support many such crimes. Most
of this was done administratively by abuse of the police power,
by extralegal organizations such as the SS, by the Wehrmacht,
by prostitution of the judiciary, and, in general, by consciously
and deliberately suppressing the law and perverting the agencies
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for its enforcement. As to those persecutions which were pur-
portedly legalized, as for example by the Nuernberg Laws, the
authors and executors of these tyrannical measures surely knew,
at the time, that they were acting at peril of just retribution in
the event of subsequent overthrow of the dictatorship and revival
of democracy and the reign of law.* It is in order to avoid any
distinction based on ‘“legislation” such as the Nuernberg Laws
that both the London Charter and Law No. 10 declare certain
acts to be crimes against humanity “whether or not in violation
of the domestic law of the country where perpetrated.”

* The confiscation of Jewish property involved in the Baden case, men-
tioned in the previous footnote [in text], had been ordered in 1940 by the
Gauleiter and Reichsstatthalter (Provincial Governor). The Court of Appeal
said: “In view of the facts, it cannot be doubted that the Gauleiter, in order-
ing these measures, was fully conscious of the criminal nature of the acts

committed.”

What is even more fundamental, the Nazi program for the
eradication of Jewry could not be legalized by the Nuernberg
Laws, or by any German or national law. This murderous pro-
gram violated usages long established among civilized peoples,
and was criminal under the law of nations.

In approaching this final point in our exposition, it is desirable
to refer again to the International Military Tribunal’s decision
under the London Charter. Since the words were eliminated from
Law No. 10, there is no need here to discuss at length the Tri-
bunal’s conclusion that the phrase “in execution of or in connec-
tion with any crime within the jurisdiction of the Tribunal”
limits the definition of crimes against humanity to such as were
connected with crimes against peace, or war crimes. Certainly
it was not the only possible construction, and it seems to us far
more probable that the clause in question was intended to make
it clear that the definition was not meant to embrace private
or occasional crimes, or local, petty persecutions, but only such
wholesale campaigns of eradication as are condemned by civilized
usage as contrary to the law of nations, and therefore ‘“within
the jurisdiction” of a Tribunal established to apply and enforce
the law of nations.

Assuming the validity of the International Military Tribunal’s
conclusion in this respect, it seems far more difficult to follow
that decision in arbitrarily fixing upon September 1939 as the
date before which none of the acts mentioned in the definition
of crimes against humanity are punishable as such, and after
which all are punishable. It is at least theoretically possible that
-Some such crimes were committed after 1939 which had no sub-
stantial connection with crimes against peace or war crimes. It
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is more than possible—it is quite certain—that many crimes be-
fore the war were closely connected with preparations and plans
for aggressive war.t The prosecution strongly urges that the
degree of connection should have been ascertained on the basis.
of the evidence establishing the particular crime, rather than
by recourse to a plausible but essentially arbitrary date. Perhaps
in a proceeding of such wide scope as the international trial, this
would have been extremely burdensome.

+In the case of von Schirach, the International Military Tribunal held
that Austria was occupied “pursuant to a common plan of aggression”
which was a erime within the jurisdiction of the Tribunal and therefore a
basis for charging crimes against humanity in connection with the occupation.
Von Schirach, however, did not become a Gauleiter of Vienna until July 1940.

It is fair to say that the charge of crimes against humanity
did not play an important part in the judgment of the Interna-
tional Military Tribunal,{ and that those points may profitably
be examined afresh. Mr. Henry L. Stimson’s comment on this
aspect of the judgment is instructive: 1+

T With the exception of Raeder and Doenitz (indicted on count three and
convicted thereon, but not indicted on count four) and Streicher and von
Schirach (indicted on count four and convicted thereon, but not indicted on
count three), all defendants convicted under either count three (war crimes)
or count four (crimes against humanity) were convicted under both. The acts
charged against Streicher appear to have been war crimes, and he appar-
ently could have been as readily convicted on eount three had he been so
indicted. Schirach was convicted on the basis of his actions in Austria
beginning in July 1940.

4t Henry L. Stimson, The Nuremberg Trial: Landmark in Law, op. cit.,
volume 25, page 187.

“The charge of crimes against humanity was limited by the
Tribunal to include only aectivities pursued in connection with
the crime of war. The Tribunal eliminated from its jurisdie-
tion the question of the criminal accountability of those re-
sponsible for wholesale persecution before the outbreak of the
war in 1939. With this decision I do not here venture to quarrel,
but its effect appears to me to involve a reduction of the mean-
ing of crimes against humanity to a point where they become
practically synonymous with war crimes.”

Even more illuminating are the comments on the Tribunal’s
decision by the French member of the Tribunal, Professor Don-
nedieu de Vabres. In a lecture delivered in March 1947, the
learned jurist stated: +

T Le Procés de Nuremberg, Conférence de Monsieur le Professeur Donnedieu
de Vabres, Juge au Tribunal Militaire International des Grands Criminels
de Guerre, under the auspices of the Association des Etudes Internationales
and the Association des Etudes Internationales and the Association des
Etudes Criminologiques, March 1947.
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“The anxiety to safeguard the autonomy of states, which is
nothing but application to international relations of an incon-
testable principle of conduct * * * was not neglected by the
Tribunal. What shows that point is the attitude it adopted
toward two types of crimes declared by the Charter and
broadly set forth in the indictment; the ones dealing with the
conspiracy and crimes against humanity.

“The general notion of conspiracy is peculiar to British
law * * *, The notion of crimes against humanity is also an
innovation, inasmuch as it reaches beyond infractions of
common law—murders, assaults, and batteries—to reach ill-
defined acts that common law does not repress, such as po-
litical, religious, or racial persecutions.

% £ & * * * *

“But it is noteworthy that if the Tribunal, bound by the
Charter, did not expressly reject these two notions, it did not
draw from them any practical consequences. It emptied them
of their substance.t Crimes against humanity are confounded
with war erimes, so that infractions of this nature, committed
before the outbreak of hostilities, are beyond the competence
of the Tribunal, and only acts recognized and punished by
existing law are declared criminal.”

+ “Il les a vidées de leur substance.”

The prosecution respectfully suggests that it is not the fune-
tion of the Military Tribunals to empty of their substance the
provisions of Law No. 10, but rather fo determine, and give
effect to, what substance is found there. And in ascertaining,
that substance we must look, as heretofore stated, to Law No..
10’s dual nature as an occupational enactment, and as a declara-
tion of principles of the law of nations.

No doubt its roots are even older, but the concept of crimes
against humanity first finds identifiable expression, as an inter-
national law concept, in the works of Grotius. His view was much
more far-reaching than what the prosecution suggests today.
Grotius, the father of the legal distinction between “just” and
“unjust” wars, described as “just” a war undertaken for the
purpose of defending the subjects of a foreign state from in-
juries inflicted by their ruler.t

t Cited by the British chief prosecutor, Sir Hartley Shawcross, before the
International Military Tribunal.

’Fhis doctrine that inhumane atrocities against civilian popu-
la}twns are so contrary to the law of nations that a country is
rightfully entitled to interfere and endeavor to put an end to
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them, by diplomatic protest or even by force, was repeatedly
voiced and often acted upon during the nineteenth century.t We

1 Perhaps the earliest such episode occurred in 1744, when England, Hol-
land, six other countries, and the Pope joined in a movement to aid and
protect the Jews of Bohemia, whose expulsion Maria Theresa had ordered.

do not propose a parade of scholarship at this time; a few in-
stances will suffice.

England, France, and Russia intervened in 1827 to end the
atrocities in the Greco-Turkish warfare.! President Van Buren’s
Secretary of State, John Forsyth, intervened with the Sultan of
Turkey in 1840 on behalf of the persecuted Jews of Damascus
and Rhodes.2 The French intervened forcibly to check religious
atrocities in Lebanon in 1861.3 During the latter part of the
nineteenth century and up to 1915, there was a series of protests
and expostulations from a variety of nations directed to the gov-
ernments of Russia and Rumania with respect to pogroms and
other atrocities against Jews, and to the government of Turkey
on behalf of persecuted Christian minorities.# In 1902, Secretary
of State John Hay sent to Rumania a note of strong remonstrance
“in the name of humanity” against Jewish persecutions, saying
“this government cannot be a tacit party to such international
wrongs”. The Kishinev massacre and other massacres in Russia
in 1903 caused President Theodore Roosevelt to say in his annual
message to Congress (1904) :

“Nevertheless, there are occasional crimes committed on so
vast a scale and of such peculiar horror as to make us doubt
whether it is not our manifest duty to endeavor at least to
show our disapproval of the deed and our sympathy with those
who have suffered by it. The case must be extreme in which
such a course is justifiable * * *, The cases in which we could
interfere by force of arms as we interfered to put a stop to the
intolerable conditions in Cuba, are necessarily very few.”

*L. Oppenheim, International Law, (Longmans, Green & Co., London,
New York, 1920) 3d edition, volume I, page 229.

*State Department Publications, No. 9, pages 153-54. [Moore’s Digest
of International Law, volume 6, page 347.]

* Norman Bentwich, “The League of Nations and Racial Persecution in
Germany,” Problems of Peace and War, (1934), volume 19, page T5.

* By the British Government to Rumania in 1867; by the United States,
Germany, and five other powers to Rumania in 1872; Bentwich, op. cit. The
Treaty of Berlin (1878) contained strong provisions for the protection of
religious minorities in several eastern European countries, particularly Tur-
key. Idem. There were further protests to Turkey in 1879, 1880, 1895, 1913,
and 1916. The German Government joined in the remonstrance of 1915.
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As Roosevelt’s reference to Cuba indicates, one of the avowed
purposes of American intervention thete in 1898 was, as President
McKinley stated in his special message of 11 April 1898:*

“Rjrst. In the cause of humanity and to put an end to the
barbarities, bloodshed, starvation, and horrible miseries now
existing there, and which the parties to the conflict are either
unable or unwilling to stop or mitigate. It is no answer to say
this is all in another country, belonging to another nation, and
therefore none of our business. It is specially our duty, for it
is right at our door.”

There is no need to multiply examples. This sustained and
repeated practice caused a learned German law professor to write,
as early as 1878, that: 2

“States are allowed to interfere in the name of international
law if ‘Human rights’ are violated to the detriment of any single
race.”

1 Charles G. Hyde, International Law (Little, Brown & Co., Boston 1945),
2d Revised Ed., volume 1, page 259.

2J. K. Bluntschi (Professor of Law at Heidelberg University), Das
Moderne Voelkerrecht der Zivilisierten Staaten (1878), 83d Ed., page 270.

As was stated by Sir Hartley Shawcross, the British Chief Prose-
cutor at thi_ international trial: *

“The rights of humanitarian intervention on behalf of the
rights of man trampled upon by a state in a manner shocking
the sense of mankind, has long been considered to form part
of the recognized law of nations. Here too, the Charter merely
develops a preexisting prineiple.”

There can be no doubt, in summary, that murderous persecu-
tions and massacres of civilian population groups were clearly
established as contrary to the law of nations long before the
First World War. Upon occasion, nations resorted to forceful in-
tervention in the affairs of other countries to put a stop to such
atrocities. Diplomatic or military intervention was, accordingly,
the sanction traditionally applied when crimes against humanity
were committed, Before passing to more recent declarations on
this subject, the prosecution wishes to suggest that, in its view,
unilateral sanctions of this kind today are ineffective if confined
to words and dangerous if military measures are resorted to.
Il.ltervention may well have been an appropriate sanction in the
nineteenth century, when the fearful resources of modern warfare
were unknown, and particularly when resorted to by a strong na-

‘tlon In behalf of minorities persecuted by a much weaker nation.
e e e,
* Trial of the Major War Criminals, op ecit,, volume III, page 92.

89



Indeed, lacking some vehicle for true collective action, inter-
ventions were probably thefnly possible sanction. But they are
outmoded, and cannot be resorted to in these times either safely
or effectively. It is, no doubt, considerations such as these which.
led the distinguished French member of the International Mili-
tary Tribunal to look upon crimes against humanity with such a
jaundiced eye. *

* “When he wanted to seize the Sudetenland or Danzig, he charged the
Czechs and the Poles with erimes against humanity. Such charges give a

pretext which leads to interference in international affairs of other coun-
tries.” Le Procés de Nuremberg, op cit.

But the fact that a particular method of enforcing law and pun-
ishing crime has become outmoded does not mean that what was
previously a well-recognized crime at international law is such no
longer. International criminal law is merely going through a
transition which municipal eriminal law passed through cen-
turies ago. If I discover that my next door neighbor is a Blue-
beard who has murdered six wives, I am thoroughly justified in call-
ing the police; but I cannot legally enter his house and visit retri-
bution on him with my own hand. International society, too, has
now reached the point where the enforcement of international
criminal law must be by true collective action, through an agent—
be it the United Nations, a world court, or what you will—truly
representative of all civilized nations. This Tribunal 4is such an
agent. It renders judgment under a statute enacted by the four
great powers charged with the occupation of Germany. The prin-
ciples set forth in this statute are derived from an international
agreement entered into by the same four powers and adhered to
by nineteen other nations. Although constituted by the American
occupation aunthorities, and composed of American judges, it is,
in short, an international tribunal.

The trend away from interventions and toward collective action
by international organizations arose after the First World War.
All that has happened since that time has served only to reinforce
the already well-established doctrine that violent and widespread
persecution of civilian population groups is a crime under the law
of nations. In founding the League of Nations, special provision
was made in regard to the rights of religious, racial, and national
minorities in the states newly created after the World War, and
for determining questions of violations of minority rights by the
Permanent Court of International Justice. Germany herself in-
voked the jurisdiction of the court in 1923, to enforce the articles
relating to Poland.

The early persecutions of the Jews under the Third Reich pro-
voked a storm of indignation outside Germany, which embodied,
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«» * * 5 deeply grounded expression of a legal conviction pre-
vailing among the highest governmental and ecclesiastical au-
thorities, and among professional and cultural leaders, that the
measures of the Hitler government were a crime against those
fundamental mutual obligations of mankind, which concern
every member of the civilized community.” *

* Siegfried Goldschmidt, Legal Claims Against Germany (The Dryden
Press, New York, 1945), pages 16 and 17

The League of Nations in 1933 appointed a High Commissioner
for refugees from Germany (Mr. James G. McDonald) who report-
ed to the League in December 1935 that:

“The developments since 1933, and in particular those of the
Nuernberg legislation, call for fresh collective action in regard
to the problem created by persecution in Germany. The moral
authority of the League of Nations and of states, members of
the League, must be directed towards a determined appeal to
the German Government in the name of humanity and of the
principles of the public law of Europe.”

I hope we do not hear it suggested in this courtroom that the
leaders of the Third Reich, and those others who participated in
and profited by the deliberate and calculated policies of dispers-
ing and exterminating the Jewish people, were unaware that
all civilized men condemned this policy as barbarous and regarded
their conduct as criminal. Never was any group of men more
thoroughly warned; and never was a warning so utterly disre-
garded.

COUNT THREE—ARYANIZATION

MR. LYoN: The ruthless persecution of Jews under the Third
Reich is a matter of common knowledge throughout the world.
Much of this was economic persecution of various forms, includ-
ing the coercive dispossession of Jewish property owners, a pro-
cess known generally as “Aryanization”.

Count three of the indictment charges the defendants Flick,
Kaletsch, and Steinbrinck with instigating and participating in
the Aryanization of brown coal properties in central and south~
eastern Germany, formerly owned by the Petscheks, a Jewish
family most of whose members were citizens of Czechoslovakia.
These properties were probably the most valuable holdings which
were. Aryanized under the Third Reich. The same defendants
are also accused by reason of their participation in the Aryaniza-
_tion of the blast furnaces known as Hochofenwerk Luebeck and
companies which owned stock of Luebeck, including Rawack and
Gruenfeld A.G.
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The means used by the German Government, the Nazi Party
and business interests in Germany to force Jewish owners to
part with their property at bargain prices or for no price at all
were many and varied. There was no formal statute on the
books until the end of 1938 which on its face forced Jewish
owners to sell. This was doubtless due to caution rather than
conviction. If confiscation of Jewish property took place by
government action, German assets in other countries might be
attached, and perhaps it was considered unnecessary to enact
such a statute since the general anti-Semitic program, involving
indignities, cruelties, and discriminatory laws of many kinds,
would make life so unbearable for Jews in Germany that they
would sacrifice their property in any event, and attempt to
depart.

The procedure followed by Germans who were eager to acquire
Jewish property frequently involved the procurement of threats
by officials of the Nazi Party or the government, including the
Gestapo. Under the circumstances prevailing in Germany the
mere suggestion of an unfavorable view by the government was
often enough. The defendants Flick, Kaletsch, and Steinbrinck
are charged with participating in Aryanization projects, not only
by taking advantage of the general climate of anti-Semitism in
Germany but also by playing a major role in applying various
kinds of special coercion to the owners of properties which they
desired.

The particular crimes charged against these defendants in this
count had many international implications. They were intimately
connected with preparation by Germany for aggressive war.
These Aryanization projects were carried out with the aid and
cooperation of the Office of the Four Year Plan which was headed
by Hermann Goering and which was the spearhead of Germany’s
economic preparation for war.

The intimate connection between Germany’s aggressive acts
and wars and the defendants’ economic persecution of Jews is
aptly symbolized by the cynical manner in which they awaited
successive invasions or wars with the hope and confidence that
these moves would facilitate their efforts to acquire Jewish prop-
erty. For example, the Petschek transactions were heavily in-
fluenced by Germany’s invasions and threats against Austria
and Czechoslovakia. At the beginning of 1938 the Petscheks were
not willing to sell at a hopelessly inadequate price. On 17 Feb-
ruary 19388, 23 days before the shotgun marriage between Ger-
many and Austria, the defendant Steinbrinck wrote a memo-
randum in which he speculated on whether, as he put it (NI-3241,
Pros. Ex. 421),* “the change in the Austrian circumstances will

* Reproduced below in section VI B.
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make any impression on the Petscheks.” He added (NI-8241,
Pros. Ex. 421): “Some persons state that the acquisition of
Petschek is unnecessary because political developments will create
a fait accompli in a short time.”

On 24 March 1938, 12 days after the Anschluss, Kaletsch specu-
lated in a memorandum for Flick that the Petschek problem might
be solved by itself through the incorporation of Czechoslovakia.
He said (NI-3238, Pros. Ex. 422):

“* * * political developments in Vienna have led certain
agencies to take a different view of the problems in connec-
tion with Prague than they took several months ago.”

One branch of the Petschek family, the Julius Petscheks, saw
the handwriting on the wall and concluded a deal with Flick on
21 May 1938, under which they received a substantial considera-
tion, although a great deal less than the full market value of their
properties. Steinbrinck blandly explained in a letter to the Minis-
try of Economics on 4 June 1938 that “The JP interests signed
under the pressure of the political crisis.”

The Ignaz Petscheks refused to give in so readily, and less
subtle forms of pressure had to be devised. Their headquarters
happened to be in the Sudetenland. Immediately after Nazi
threats to the peace led to the Munich Agreement of 30 September
1938, Steinbrinck reported to Flick on plans worked out with
the notorious Wilhelm Keppler and other government officials
to take possession of the Petschek business offices, to block all
their accounts, and to audit their books with the obvious purpose
of arriving at enormous tax deficiencies. The eventual confisca-
tion of the Ignaz Petschek properties was accomplished soon
after Germany had seized all of Czechoslovakia in March of 1939.

Still another Aryanization scheme—this time of property in
Poland—was planned (but apparently never carried out) by the
defendants in anticipation of the German invasion of Poland,
which was in fact launched 1 September 1939. In July 1939
Flick and his henchmen, Kaletsch and Rohde, had their eyes on
the Rybnick mining properties in Poland, owned by Jewish in-
ferests. At that time Kaletsch wrote that it might be advisable
to buy up cheaply some foreign claims against Rybnick. Then,
he stated, “If Rybnick should become part of Germany we would
be in a preferred position to take over the property.”

A. The Blast Furnaces of Hochofenwerke Luebeck A.G.

N Flick’s first major industrial acquisitions through Aryaniza-
tion were the blast furnaces of Hochofenwerke Luebeck, A.G.
These were acquired through a series of transactions mostly in
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1937 and 1938 by which Flick acquired stock of Luebeck from
several of its principal owners, including the Hahn company and
Rawack and Gruenfeld A.G., which together held about two-thirds
of the stock of Luebeck.

In the course of Flick’s campaign to acquire Luebeck, in which
he was closely assisted by the defendants Kaletsch and Steinbrinek,
and by another of his assistants, Rohde, we find Flick and his
associates exploiting not only the general pressure against Jews
in Germany, but also a number of special types of fraud and
coercion directed against the owners of Luebeck. They repeatedly
stressed in the negotiations their special authorization by the
government to accomplish the Aryanization of these properties;
and Flick was not above warning the owners that if they should
try to sell abroad he would have to report it to the authorities,
who, as he put it, “might take an unfavorable view”. They noted
with satisfaction in their memoranda the fear engendered in the
minds of the owners by threatening speeches of Goering and other
Nazi leaders.

The Hahn interests in Luebeck were induced to sell to Flick
by an assurance from the government that they would be left
alone and subjected to no pressure with respect to their remaining
industrial interests. In point of fact, these interests were Aryan-
ized by another German concern within a few months thereafter.
If the Hahns were misled by this assurance, it appears that
Flick was not. Within 3 weeks after the assurance was given,
Flick wrote to one of his officials, with respect to the Hahns, that,
“for the time being they will be left alone to a certain extent”.

The details of these somewhat involved transactions need not
detain us further at this time. As to the essential nature of the
transactions, we can satisfy ourselves with Flick’s own explana-
tion of how he acquired Luebeck. In a speech given by Flick
in 1940, he stated that, “we acquired Hochofenwerke Luebeck by
Aryanization”.

While the Luebeck transactions were based upon and reflect
the persecution of Jews in Germany, the pressure was still not
so great as it was soon to become. The increasingly harsher
measures against Jews, which kept pace with German threats
and aggressions against other countries, appear clearly in the
transactions by which the Petscheks were Aryanized, a project
into which Flick threw himself even before the Luebeck matter
was concluded.

B. The Brown Coal of the Petscheks

The subject matter of the Petscheks’ Aryanization was very
extensive brown coal property located in central and southeastern
Germany, together with factories and commercial establishments
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operated in connection with it. Brown coal was useful not only
as fuel, it was also the raw material for production of electricity,
synthetic gasoline, and other chemical produets. Such production,
carried on by IL.G. Farben and other German chemical concerns,
was a vital part of Germany’s efforts at economic self-sufficiency
in prepération for war. The properties owned by the Petscheks
represemted a very substantial part of Germany’s brown coal
resources. Flick himself estimated their production at 30 per-
cent of the total tonnage of all brown coal mined in Germany.

The Petscheks, who up to 1938 were Jewish citizens of Czecho-
slovakia, had owned these properties for several decades. Their
business interests were split between two groups, the so-called
Julius Petschek group, which had its headquarters in Prague,
and the Ignaz Petschek group, at Aussig 'in the Sudetenland.
The Julius Petschek group held, through a New York holding
company known as the United Continental Corporation; controlling
stock interests in the Anhaltische Kohlenbergwerke A.G., known
as (AKW) and Werschen Weissenfels (WW). The Ignaz group,
the stronger of the two, owned controlling interests in coal mines
and factories, fields known as Eintracht, Niederlausitzer Kohlen-
werke (NKW), Phoenix and Leonhard, and substantial interests
in a concern called Ilse Bergbau.

By the end of 1937 the Petschek properties had excited the
interest of various government officials including Hermann Goer-
ing, Fritz Sauckel, and Wilhelm Keppler, and several industrial
concerns including Flick, I.G. Farben, and the Wintershall and
Salzdetfurth chemical and mining companies. That the Petscheks
had not been previously Aryanized was perhaps due to the fact
that they were not German citizens and had put their stock in-
terests in foreign holding companies. Coercion applied to the
Petscheks might lead to retaliation against German interests in
other countries. This made the whole problem more difficult
as an Aryanization project; and it explains the concern shown
by the highest German officials and the subtlety with which Flick
approached the matter in its first stages.

1. Julius Petschek Group.—The Petscheks, however, had felt
the mounting pressure in Germany against Jews and against
Czechoslovakia, and by the end of 1987 the Julius Petschek group
pad entered into preliminary negotiations with German concerns
In an attempt to salvage what they could by way of sale at a
substantial if inadequate price. Negotiations with the Winters-
hall concern had proceeded to the point where an understanding
had been reached that Wintershall would be willing to pay around
$11,000,000, or $12,000,000 a good deal less than their market
value, but considerably more than Flick eventually paid for them.
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Flick’s approach was not so ingenuous as that of the Winters-
hall Company. He had no intention of paying a price determined
by competitive offers, even though the transaction would in any
case be nothing more than a distress sale. Instead he went
directly to Hermann Goering and obtained letters at the end of
January 1938 designating him as the only authorized negotiator.
And so when a representative of the Julius Petschek gpoup ar-
rived in Berlin shortly thereafter, he discovered that everyone
in Germany except Flick had been forbidden to talk to him.

This had come about as part of a plan which Flick, with the
assistance of Kaletsch and Steinbrinck, had devised and per-
suaded Hermann Goering to adopt, early in January of 1938, In
preparation for his conference with Goering about 21 January
1938 Flick prepared a comprehensive memorandum setting forth
his views on strategy. He advised Goering as follows (NI-784%,
Pros. Ex. 397) :*

“Whatever the position is, they are apparently not prepared
to do anything of their own free will and have made very
thorough arrangements for a possible war. It should not be for-
gotten that should we begin to confiscate the property legally or
by decree, a thing like that would not be so easy to do and the
consequences, from an international point of view, cannot be
overlooked. But I feel that possibly they may have to be taken
seriously into consideration when negotiating.”

What Flick proposed as the next best thing to outright confisca-
tion was that only he should be authorized to negotiate. Flick
continued :

“l could in the ordinary course, without any particular
authorization, start private negotiations for a private purchase
of shares in the Petschek group. But a number of persons
might also do that at the same time and it is to be feared that
a whole row of parties interested might crop up as potential
buyers. That would automatically bring about a mutual bid-
ding-up of the price. And finally the State officials would have
no ingight into the actual situation. (And that is the reason
why I should be empowered to negotiate alone for the time
being.)”

Flick went on to say in this memorandum that, if a deal could
be concluded on what he called a “voluntary basis” with the
Julius Petschek group, the tactical position against the Ignaz
group would be strengthened. He wrote in this same memo-
randum :

* Ibid.
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“«Jt would indeed be extremely imporiant to come to an un-
derstanding with the smaller group, which—as mentioned
before—is ready, in principle, to sell. This would strengthen
the tactical position against the important Ignaz group. Tac-
tically, the German position would be stronger still, if one of
them had sold voluntarily. But—as I mentioned already—it
will be necessary to make certain concessions to ‘Group Julius’
since they have formally pointed out their views and added that
‘their share of German lignite represents only a small fraction
of their fortune, and they would prefer to have their hand
forced if they could not get relatively acceptable conditions.” ”
Flick had reason to expect the Ignaz Petschek group to resist.

Steinbrinek had reported to him a conference with one of their
‘ representatives, Karl Petschek, who had said, “You want war.
I am prepared. You want to slaughter me.”

Armed with exclusive authority to negotiate, Flick met with the
representatives of the Julius Petscheks, an American banker
named Murnane, who tried to maintain at least some slight bar-
gaining position by insisting that the Petscheks, while still own-
ing a large portion of the brown coal interests held by the United
Continental Corporation, had surrendered control of that cor-
poration to “Aryan” interests. Flick at all times rejected any no-
tion that the properties were not Jewish-owned. Flick proposed
to Murnane a payment in German marks, but Murnane demanded
$16,000,000 in dollar exchange.

Flick saw no need to pay any such price. His attitude in the
negotiations was that it was the Petscheks who had to worry and
make concessions, and not Flick. In a subtle warning to Murnane,
he said (NI-8451, Pros. Ex. }15):

“If an objective third person had listened to our negotiations
so far he would probably have got quite a different impression
from what the actual position is. He could perhaps get the

- impression that I have been in considerable anxiety and have
to worry my head off night and day to find a solution—as if our
roles were reversed. Such is not the faet.”

Murnane left Berlin early in February 1938, leaving further
negotiations to his European representative, Viscount Strathallan
of London. Negotiations were resumed in May 1938 and led to
contracts of sale by which the Petschek holding companies sold
controlling interests in AKW and WW and affiliated companies to
Flick’s Mitteldeutsche Stahlwerke for $6,325,000 payable in New
York, plus 970,000 marks paid in Berlin.

. T.he essence of the ecrime in this case is the coercion practiced
against the Jewish property owner to force him to sell, and it is
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technically immaterial whether or not the seller received an ade-
quate price. However, Flick immediately resold part of the proper-
ties to other German companies (I. G. Farben, Wintershall, and
Salzdetfurth) for a price greater than he paid the Petscheks for
all the properties. Thus Flick ended up with a very valuable part
of the Julius Petschek properties at no cost to himself,

2. Ignaz Petschek Group—While the Julius group decided it
would be prudent to sell at a sacrifice in order to avoid a worse
fate, the Ignaz group made it clear to Steinbrinck that they were
not prepared to be “slaughtered.” This caused Flick and the gov-
ernment officials considerable consternation. There was no law
yet on the books which forced a Jewish owner to sell. Informal
pressures, including threats by the Gestapo, were usually suffi-
cient. But where the owners were not Germans, the problem was"
not quite so easy.

The situation was entirely changed however, when the Wehr-
macht occupied the city of Aussig in the Sudetenland, following
the Munich Agreement of 30 September 1938. Government offi-
cials, including Keppler, dispatched a squadron of accountants
and tax experts to take over the Ignaz Petschek offices. In De-
cember 1938 a law was enacted which provided for the appoint-
ment of trustees for Jewish business properties, with power to
sell without the consent of the owners. A trustee named Leising,
who was an official of certain state-owned mines, was immediately
appointed for the Ignaz Petschek properties.

In March 1939 Germany invaded all of Czechoslovakia and the
trustee soon transferred the properties to a government-owned
corporation, Deutsche Kohlen Bergbau (DKB). The papers of
transfer stated that the consideration was to be determined later,
presumably after the tax assessments. In fact, no consideration
at all was ever paid to the Ignaz Petscheks or to the trustee.

Later in 1939 DKB transferred the properties to the Reich-
controlled Hermann Goering Works. The HGW [Hermann Goering
Works] in turn reached an agreement with Flick in December
1939 whereby it transferred to him certain of the soft [brown] coal
mines—known as Eintracht and NKW East—in exchange for
hard [soft] coal fields in the Ruhr owned by Flick’s Harpener
Bergbau Company. This agreement was executed shortly after
Flick received a letter from the Office of the Four Year Plan
declaring the exchange to be a matter of urgent State interest.

This outline of what happened to the Ignaz Petschek properties
ig a true story so far as it goes—and the defendants Flick, Stein-
brinck, and Kaletsch wish the story went no further.

It would be the only story now known except for one circum-
stance, and that is that the defendants kept a faithful record in
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letters and memoranda which tell a far different tale. These
documents record the constant preoccupation of Flick, Stein-
brinck, and Kaletsch with efforts to get as much of the Ignaz
Petschek properties as possible. These documents show the defend-
ants secretly advising and directing every move by the Reich gov-
ernment. The role of the defendants was aptly described by
Steinbrinck in 1989. On 12 June 1939, he reported to Flick
concerning a conference he had had with Dr. Hahn, an official of
the Reich Ministry of Economics (RWM), that “Dr. Hahn is
not willing to do anything without our consent.” (NI-3364, Pros.
Ez. 463).1 In June 1939 Steinbrinck recorded a conference with
Leising, the government-appointed trustee of the properties.
Steinbrinck told him that Flick did not want to participate di-
rectly in the transfer of the properties (to the Hermann Goering
Works) but, as he put it, they “feel obliged to give hints so that
mistakes would be avoided”. He added that Leising “appreciates
our secret preparation of the transaction, as he himself wishes
to have as little as possible to do with the matter”.

This “secret preparation” of the Ignaz Petschek matter by the
defendants extended from start to finish from January 1938,
when Flick obtained from Goering the mandate as sole negotiator,
(NI-900, Pros. Ex. 411) 2, to December 1939.

At an early date we find Flick drafting legislation which was
intended to force the sale of Jewish property. A note in Flick’s
own handwriting on January 1938 said (NI-3675, Pros. Eax.
405) ;8

“A draft of a law is to be devised at once, which at first is
to be used as a means of pressure.”

A memorandum by Steinbrinck on 10 January 1938 continued
in the same vein (NI-3251, Pros. Ex. 407): 4
“As according to our latest information it seems unlikely
that the shares of the P. group property will be surrendered
‘voluntarily, one must contemplate forcible measures or State
intervention. The promulgation of a decree has already been
considered which would prohibit foreigners or other non-
‘German citizens from exploiting or profiting from German
mineral resources. This decree has weak foundations and may
lead to consequences, the effects of which cannot yet be assessed.
The question of whether force should be used at all against
the P. groups is a purely political one and solely dependent on
political factors. If such an action is decided on, it must be
1 Ibid.
3 Ibid,
3 Thid.
& Thig.
955487—52— 9
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borne in mind that the most rigorous means may have to be
employed.”

On 23 March, less than 2 weeks after the march into Austria,
we find a memorandum by Steinbrinck reporting a conference
with Wohlthat of the Ministry of Economics with respect to
what he referred to as “the drafting of a law concerning organi-
zation.” One of Flick’s lawyers, Hugo Dietrich, was meanwhile
set to work to prepare further drafts of whatever legislation
might be necessary to force a sale of Jewish-owned property.
On 20 June 1938 Dietrich wrote Steinbrinck as follows (NI-898,
Pros. Ex. 437):*

“Referring to our discussion of Saturday concerning the
Ignaz Petschek problem, I enclose an exposé with two car-
bon copies which you might transmit to Ministerialdirektor
Wohlthat.”

The exposé referred to an analysis of the existing state of the
law with respect to Jewish-owned property and a draft of gen-
eral legislation which would permit the forced sale of property
of the Petscheks, or any other Jews owning German property.
The draft of legislation which Dietrich prepared was strikingly
similar to legislation which was in fact enacted in December
1938, and the resemblance was surely more than coincidental.
Steinbrinck immediately sent copies of Dietrich’s draft to Wohl-
that of the Ministry of Economics and Neumann of the Office of
the Four Year Plan. It is clear from Steinbrinck’s letter to Neu-
mann of 22 June 1938, that Steinbrinck had already had numerous
discussions with the Ministry of Justice and other ministers
during the preceding few months. Steinbrinck added that the
Ignaz Petschek group, and I quote (NI-897, Pros. Ex. 438) :2

“* * * has become completely indifferent, and other means
are needed than were used with the Julius Petschek group
* * * Fnclosed are the results of our consideration based on
the advisability of statutory measures. We have concluded
that a trustee is necessary to accomplish the Aryanization of
these properties in the interest of the Four Year Plan.”

Other pressures brought to bear on the Petscheks—the block-
ing of their accounts, the assessment of fraudulent tax claims,
and the like, were also planned in advance with the connivance
of the defendants. Meanwhile the defendants were active in pre-
venting any sale of the properties to others. Steinbrinck deseribed
the defendants’ position in a conference with government and

! Ibid.
* Ibid.
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bank officials in February 1939 when he said, “We must let
Petschek fidget a little longer. No one else but Flick must be
permitted to negotiate.”

At this time the defendants were planning the exchange of
Flick’s hard [soft] coal for Petschek brown coal and the elabo-
rate transactions that preceded it. The exchange idea was evolved
by the defendants at least a year before it took place, as a means
of acquiring a large part of the Ignaz Petschek properties and
at the same time satisfying the needs of the Hermann Goering
Works for hard [soft] coal out of the abundant supply held by
Flick’s Harpener Bergbau Company in the Ruhr.

By the first months of 1939 the defendants were talking with
various government officials to sell them on the proposal. Finally,
toward the end of 1939, an agreement was reached and was em-
bodied in a contract dated 9 December 1939 (NI-937, Prosecu-
tion Exhibit 480) * between the Hermann Goering Works and
Flick’s Harpen Company.

We have seen that a few days before this agreement was signed,
both parties received letters from Goering’s Office of the Four
Year Plan, stating that it was a matter of urgent state necessity
that the exchange be concluded, and that the parties must come
to agreement within a week’s time. This too was planned by the
defendants. The letter from Goering’s office to Flick was actually
drafted in Flick’s own office, and the government had to be per-
suaded by the defendants to issue it after an agreement had al-
ready been reached.

Why did the defendants desire this phantom order, this ex-
bression of public interest in the matter? The reason was that
these defendants wanted to do nothing that could not be made
to look legal. They were no ordinary criminals. They were highly
sophisticated and farsighted. They were closely advised at every
step of the Petschek deal by several lawyers, including the same
lawyer, Hugo Dietrich, who had helped them draft new Aryani-
zation laws. These defendants knew that the seizure of the
Petschek properties was illegal under international law or under
any other civilized legal system. But they were advised by their
lawyers that the risk might be lessened if they could arrange
to let the State, or its creature the Hermann Goering Works, take
the properties first, and then go through the motions of ordering
the defendants to take them. At every stage of the discussions
during 1939 the defendants resisted any proposal that they
should take the properties over directly from the Petscheks.
Around June 1939 Steinbrinck had several conferences with

* Ibid.
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government officials on the subject. He has written with respect
to one of these officials that—and I quote (NI-8364, Pros. Ex.

463):1

“He shared my opinion that the soft [brown] coal properties
should be transferred first to the Reich and afterwards the
Reich should sell the industrial plants to us.”

The defendants’ anxiety appears most clearly in a memorandum
written by Steinbrinck on 8 November 1939 and initialed by
Flick. Steinbrinck wrote of a conference he had had with Goer-
ing’s deputy, Paul Koerner (NI-932, Pros. Ex. 471):2

“I further gave him clearly to understand that, in my opin-
ion, he as State Secretary could justify such fransactions just
as little as we could. Referring to the brown coal, I said that
these transactions of property could later on become the sub-
ject of inquiry by international courts.”

And so it is no real surprise to the defendants Flick, Steinbrinck,
and Kaletsch that they find themselves in this courtroom today.
They knew these transactions could—as they so well put it—*be-
come the subject of inquiry before international courts” later
on. They were completely conscious of their guilt at every stage
of the game. Yet they never hesitated in pursuit of illegal gain,
except to try to disguise their tracks.

One further question will doubtless occur to the Court. Why
was it Flick who enjoyed the special blessing of the highest
Party and government officials in his pursuit of property owned
by Jews? We might infer that people in such a position were the
outstanding supporters of the Nazi regime. But inference is un-
necessary. Learned Nazi authorities assure us that this was the
case. Thus Ministerialrat Krueger of the Ministry of Economics
wrote in 1940, and I quote:

“In the course of the regrouping that occurs with the de-
Judaization of business, direction must also be had from a
higher plane, with respect to who should be chosen to take over
Jewish enterprises. Selection of the best must be made. Trust-
worthiness, reliability, and fitness, as well as an affirmative
attitude toward the government, are, in National Socialist
economic views, prerequisites for acquisition of a Jewish busi-
ness * * * 7

Did Flick and his associates meet these tests? Wilhelm Kep-
pler, Heinrich Himmler, and Hermann Goering thought they
did. We would be rash indeed to dispute their expert judgment.

T Ibid.
2 Thid.
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COUNT FOUR—AIDING AND ABETTING CRIMINAL
ACTIVITIES OF THE SS '

MER. ERVIN: The evidence to be introduced under count four
will make it easier to understand why such men as Himmler, Kepp-
ler, and Goering considered Flick a loyal supporter of the Nazi
regime—why, in the words of Ministerialrat Krueger, they con-
sidered Flick to have “an affirmative attitude toward the govern-
ment.” Count four charges the defendants Flick and Steinbrinck
with having participated in the criminal activities and programs
of the Nazi Party and its subsidiary organizations, particularly
the SS, through extensive financial and other support.

We have already adverted to the “financial troubles” of the
Party in late 1932, which according to Goebbels made “all organ-
ized work impossible” and threatened the possibility “of the whole
Party going to pieces.” The SS and other Nazi Party organiza-
tions would never have had financial worries if all German busi-
nessmen had been as generous as the defendants Flick and Stein-
brinck. Before 1933 they were already contributing to the Party,
the S8, and the SA. And in their orderly, businesslike way they
had worked out with Himmler and Hitler an arrangement for cen-
tralizing contributions to the SS by the various Flick enterprises.
We have also seen the highly important contribution Flick made to
the Nazi cause in February 1933—the donation of a quarter of a
million marks to the ecampaign fund raised to gain Hitler his
vietory in the decisive elections of March 1933. And we have
mentioned the donations by Flick to the SS of as much as 100,000
marks a year which were made through the so-called Keppler
Circle, later known as the Circle of Friends of Himmler, to which
he and Steinbrinck belonged. A like amount was procured by
Steinbrinck from Vereinigte Stahlwerke after he became one of
its leading officials.

Adequate financing of the SS and its related organizations was
vital to their success. It took a good deal of money to maintain
many thousands of brown shirted SA Storm Troopers and black
shirted SS men and permit them to devote their efforts, not to
productive labor, but to intimidation, brutality, and murder. Ac-
cording to Karl Wolff, chief of Himmler’s personal staff, and Otto
Ohlendorf, head of the [Department ITI] RSHA, the SS in its early
days relied chiefly upon contributions from industrialists for its
funds, since it had no budget of its own and practically no revenue
from official sources. An official of the Party treasury has con-
firmed this, stating that the SS was heavily in debt at the be-
ginning, and, as a matter of fact, never did completely get out
of its financial difficulties.
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The fundamentally criminal character of the Nazi Party leaders
and of the SS is notorious. Their crimes on a vast and unprece-
dented scale have been established beyond doubt by the evidence
brought before the International Military Tribunal and by the
findings of the Tribunal based thereon.

It is also evident that the financial contributions made by men
like Flick and Steinbrinck were of very substantial assistance to
the SS and its kindred organizations, and constituted the aiding
and abetting of crimes on a wide scale.

But this is not all. What we are here concerned with is no
mere technical form of participation in erime, or some more or less
accidental financial assistance of the commission of crimes. The
really significant thing, which gives the full meaning to the crimes
charged, not only in this count but in all the counts of this indict-
ment, is the fact that the defendants assisted the SS and the Nazi
regime with their eyes open and their hearts attuned to the basic
purposes which they were subsidizing. Their support was not
merely financial. It was part of a firm partnership between these
defendants and the Nazi regime that continued from before the
Nazi seizure of power to the last days of the Third Reich. We
have already referred to several types of evidence of the closeness
of Flick and Steinbrinck to the political leaders of Germany; how
they secured from Goering the leadership and the bulk of the
profit from the most important Aryanization projects; how Flick
gained possession, through Goering again as well as Funk and
others, of extremely valuable smelting plants in France; and how
he formed a partnership in plunder with the Hermann Goering
Works for the exploitation of industrial properties in Russia. In
every direction we find evidence that Flick liked the Nazis, and
that they liked him.

Flick ingratiated himself with the regime through contributions
of much more than money alone. Nothing was so vital to the
accomplishment of the basic aims of the Third Reich at its in-
ception at secret rearmament of Germany as soon and as swiftly
as possible. It was here that Flick’s partnership with the Nazis,
and especially with Hermann Goering, was firmly sealed. We find
Flick active in the early development of the Luftwaffe, in the
forefront of the expansion of Germany’s iron, steel, and coal pro-
duction, in the production of ammunition shells, and in the con-
struction of tanks and armored cars—in short in the develop-
ment of all the primary ingredients needed for the Blitzkrieg
tactics of Nazi warfare.

In early April 1933, just a month after the elections to which
Flick had handsomely contributed, Flick’s man Heinrich Koppen-
berg attended a conference with Thyssen, Voegler, and govern-
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ment officials to discuss possibilities for rapid air rearmament.
Flick’s ATG plant was soon converted to manufacture of airplanes
under Koppenberg’s direction. In 1935, when the government took
over and expanded the Junkers company, Koppenberg was chosen
to head it and Flick was invited to participate. Fliek’s importance
in air rearmament, as judged by Goering, Milch, and other leaders
of the Third Reich, appears from a memorandum of Steinbrinck’s
in May 1935 (NI-1011}4, Pros. Ex. 829):

“When Mr. Koppenberg indicated to Mr. Mileh that the
Mittelstahl group, because of their other engagements, might
not be in the position to participate substantially in acquiring
shares, State Secretary Mileh reportedly said that the Reich
Air Ministry attached very great importance to the participa-
tion of the Flick group and that the Reich Minister for Air
(Goering) would speak to his friend Flick.”

In 1933 Flick was also manufacturing ammunition shells in
violation of the Versailles Treaty. A secret document of the
OKM, the Navy High Command, in September 1933 listed all
violations of the treaty in which it was then engaging. One item
was the following (C-82, Pros. Ex. }1):

“Arranging for the Mitteldeutsche Stahlwerke AG, Lauch-
hammerwerk Groeditz, to undertake the manufacture of flak
shells. Holding ready parts, material, mechanisms, tools for
the work, so that the time required for starting work may be
shortened.”

The only remark written beside this item was, and I quote,
“Also not permissible.”

In 1942, when the Wehrmacht was at the peak of its power,
Flick’s office compiled a summary of what it called “achievements
of the Flick group”. According to this memorandum, Flick
showed by far the greatest increase in steel production in Ger-
many in the preceding decade. The memorandum also stated
(NI-3496, Pros. Ex. 89):

“Today, as far as shell production goes, the group stands in
second place after the Vereinigte Stahlwerke as far the largest
enterprise.

“Manufacture of Tanks

“In 1938 the group began manufacturing bodies and turrets
for tanks. In this production the Flick group stands today at
the head of all German concerns. In this connection it has
been ascertained by government sources that the works of the
Flick group are producing about 30 percent more tanks than
the second highest producer within Germany.
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“Airplane Construction

“Already at the end of 1933 the Flick group began to con-
vert one of its machine factories (Allgemeine Transportan-
lagen) in Leipzig to the manufacture of airplanes.”

Flick’s close working relations with the government, the Party,
and their leaders furnishes strong evidence that he was fully
aware of the nature and significance of the organizations and
activities which he was aiding and abetting through finanecial
assistance. We have earlier referred to Flick’s attendance at
a meeting on 20 February 1933 at which the campaign funds
were raised for the election of March 1933. There Hitler had
made it clear that he intended to replace democracy with a dicta-
torship which would ruthlessly crush all opposition. And he stated
(NI-903, Pros. Ex. 679) :*

“We must not forget that all the benefits of culture must
be introduced more or less with an iron fist, just as once upon
a time the farmers were forced to plant potatoes.”

He also said that he intended to restore the power of the Wehr-
macht regardless of limitations of the Versailles Treaty. It was
quite clear to his listeners that Hitler had aggressive aims toward
neighboring countries which he intended to acecomplish by threats
of war or war itself. Much the same ideas had been set forth
by Hitler in a speech in January 1932 before a meeting of in-
dustrialists in Dusseldorf. There Hitler stated (NI-8544, Pros.
Ex. 781):

“I cannot formulate an aim which, supported by a press
campaign in one’s own papers, is regarded in the whole world
as a political aim of outstanding importance if I fail to secure
the political means which are absolutely necessary for the
execution of such a plan. And the political means—I cannot
today put them any lower than this—Ilie only in the reorgani-
zation of an army.

“* * * thare can be no economic life unless behind this eco-
nomic life there stands the determined political will of the
nation absolutely ready to strike—and to strike hard.

“Tor it was not German business which conquered the world
and then came the development of German power, but in our
case, too, it was the power-State (Machtstaat) which created
for the business world the general conditions for its subsequent
prosperity.”

Hitler discussed his plans still further in May 1932 at the
Kaiserhof in Berlin before a group of some dozen business men
whom Keppler had gathered together. These were the original
members of what was soon known as the Keppler Cirele, and they
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included the defendant Steinbrinck, who had joined as Flick’s
representative. Keppler has described Hitler’s speech as follows
(NI-908, Pros. Ex. 679):*

“The Fuehrer made a short speech and in it disclosed, among
other things, as points of his program: Abolition of trade
unions and abolition of parties other than the NSDAP. No
one raised any objection.

“These points of the Fuehrer’s program met with the fullest
approval of the members of the Circle of Friends, but they
expressed their apprehension that he would not be able to carry
out these excellent ideas.”

Political persecution in Germany and aggressive acts or wars
against other countries were thus promised, as a minimum, by
Hitler in these meetings. What else did Flick know of the Nazis
and their purposes? He knew also of the hideous program to
persecute and eradicate the Jews. That was a matter of common
knowledge from the birth of the Party. Also a matter of com-
mon knowledge throughout Germany in 1932 and 1933 was the
fact that the SA Storm Troopers practiced brutalities most
openly to gain what they boasted of as “command of the streets.”

Flick’s intimate acquaintance with the activities of the Party
and the SS and with their highest leaders grew stronger with
the years. And one of the principal means through which this
close acquaintance was nurtured was the Circle of Friends of
Himmler. It will be recalled that this group was formed by
Hitler’s personal economic adviser, Wilhelm Keppler, upon in-
structions from Hitler late in 1981 that he wanted a group of
economic leaders who, as Hitler put it, “will be at our disposal
when we come into power.” Very soon Himmler became active
in the circle, overshadowing Keppler, and the membership was
broadened to include some three dozen men, of whom more than
half were leading industrialists and financiers, and the balance
were Party and government leaders, including some of the highest
SS officials. Steinbrinck was a member from the outset, and
Flick began to attend the meetings of the circle in 1934 or 1935.
As to the character of the industrialists who joined the circle,
Oswald Pohl, one of Himmler’s chief assistants and himself a
member of the circle, tells us that (NI-899, Pros. Ex. 714):

“* * * the members of the Circle of Friends were picked,

" politically reliable, and loyal people; otherwise they would not
have been invited by Himmler. Kranefuss, the close confidant
of Himmler, undertook the screening of the members. Being
an industrialist himself he knew these circles of industry very
well * * *  Tn each case the members were investigated by
Kranefuss as to loyalty, political reliability, and he also paid

* Reproduced in section V D.
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special attention to their being congenial to the old members,

such as Schacht, Himmler, Hans Kehrl, and myself.”

Over the entire course of the Third Reich, indeed even into
early 1945, the cirele continued to hold its regular monthly meet-
ings consisting of dinner and an evening’s discussion. Himmler
became the chief sponsor of the group. In 1934, when Flick and
Steinbrinck and the other members convened at Nuernberg for
the Reichsparteitag [Reich Party Rally] celebration, they met
with Himmler at a special table in the Grand Hotel marked
“Reserved for the friends of the Reich Leader.” It also became
the practice of the circle to make financial contributions to Himm-
ler, aggregating over 1,000,000 marks a year. The individual
contributions by many of the leading industries and banks of
Germany ran as high as 100,000 marks in a few cases, including
the Flick Konzern, and including Vereinigte Stahlwerke after
Steinbrinck became influential in its affairs. The contributions
of all the members were solicited primarily by Steinbrinck and
the treasurer of the cirele, Baron Kurt von Schroeder, the Cologne
banker who had played host to the fateful meeting of von Papen
and Hitler in January 1933, which led immediately to their alli-
ance in a coalition cabinet and Hitler’s appointment as Chancellor.
Members of the circle would transmit funds to a special account
in the Stein Bank of Cologne headed by von Schroeder. All con-
tributions would be totaled up by von Schroeder each year and
the list would be sent to Himmler in a letter from von Schroeder,
such as this one written 27 August 1943 (EC-454, Pros. Ex. 681) :*

“My Very Honorable Reich Leader,

“With great joy I learn of your appointment as Reich Min-
ister of the Interior, and take the liberty to extend my heartiest
congratulations to you on assuming your new post.

“A strong hand is now very necessary in the operation of
this department and it is universally welcomed, but especially
by your friends, that it was you who were chosen for this by
the Fuehrer. Please be assured that we will always do every-
thing in our power at all times to assist you in every possible
way.

“I am pleased to inform you at this opportunity that your
Circle of Friends has again placed at your disposal this year a
sum slightly in excess of 1 million Reichsmarks for ‘special pur-
poses.” An exact list showing the names of the contributors
will be sent to you shortly.

“Again all my best wishes, as well as those of my family. I re-
main yours, in old loyalty and esteem.

Heil Hitler!
[Signed] von Schroeder
* Reproduced in section V C. SS Major General”
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If the members of the circle considered themselves “friends of
Himmler,” he returned the compliment. He not only invited
them to monthly or biweekly meetings, he personally conducted
them to the innermost shrines of the Nazi faith. Each year, un-
der Himmler’s auspices, they attended the Reichsparteitag cele-
brations at Nuernberg. Each 9 November they went to Munich
to attend a Nazi memorial exercise and witness the swearing in
of new SS men. We also know that Himmler took the circle on
tours of the concentration camps at Dachau, Oranienburg, and
elsewhere. He also frequently invited them to visit his head-
quarters. Members of the circle recall one such visit to his head-
quarters on the eastern front in December 1943. Himmler told
them, among other things, that he was considered a cruel man by
many people because of the stern measures he applied. He as-
sured his guests that the application of such measures caused
him a good deal of anguish, but that he acted as he did only because
the interests of the German people required it.

While we of course do not know everything that was said at
the many private meetings of the Circle of Friends, it is impos-
sible to believe that Himmler did not give his special friends some
idea of what sort of things the SS did. As good business men,
they were no doubt curious to know how the money they con-
tributed to Himmler’s “special funds” was spent, and Himmler
must have satisfied their curiosity. Himmler was not a man who
went to much trouble to hide his purposes. He boasted in a book
written in 1936 that “there are some people in Germany who grow
sick when they see the black coats” of the SS. And if Himmler
wished not to speak publicly of some matters, Flick and Stein-
brinck and others in the Circle of Friends were among those he
could confide in. As Otto Ohlendorf has said (NI-8510, Pros. Ex.
715) :*

“T approved wholeheartedly of the Circle of Friends because

Ithought it right that the Reich Leader should have people with

whom he could speak freely.”

A few words from Himmler are worth volumes of history of the
entire Nazi regime. In speeches made by him to SS leaders in 1943
he said (1919-PS, Pros. Ex. 746) :

“We have, I would say, as very consistent National Socialists,
taken the question of blood as our starting point.

“One basie principle must be absolute rule for the SS man. We
must be honest, decent, loyal, and comradely to members of our
own blood, and to nobody else. What happens to a Russian, to
a Czech, does not interest me in the slightest. What the na-
tions can offer in the way of good blood of our type we will take,

* Reproduced in section V D 3.
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if necessary by kidnaping their children and raising them here

with us. Whether nations live in prosperity or starve to death

interests me only insofar as we need them as slaves for our

Kultur; otherwise it is of no interest to me. .

“We were the first really to solve the problem of blood by
action, and in this connection, by problem of blood, we of course
do not mean anti-Semitism. Anti-Semitism is exactly the same
as delousing * * *,

“We have only 20,000 lice left and then the matter is finished
within the whole of Germany. But for us the question of blood
was a reminder of our own worth, a reminder of what is actually
the basis holding this German people together.

“Most of you must know what it means when 100 corpses
are lying side by side, or 500, or 1,000. To have stuck it out
and at the same time—apart from exceptions caused by human
weakness-—to have remained decent fellows, that is what has
made us hard.”

But it was not Himmler alone among the members of the circle
who could give Flick and Steinbrinck an expert account of what
the SS meant and what it did. Himmler’s chief lieutenants were
also members. There was Oswald Pohl,® now on trial before an-
other Tribunal for his activities as head of the WVHA, the Eco-
nomic and Administrative Main Office of the SS, which had
charge of all concentration camps. It was in these camps that
millions were exterminated and Pohl had the added task—one
that would have been gruesome to anyone but an SS man—of
collecting every scrap of wealth from the victims: their money
and jewelry if any, their gold teeth, their clothes, even the hair
of women to be used for mattress stuffings. Pohl also naturally
had charge of the supply of concentration camp labor, and in
this connection he has stated (NI-382, Pros. Ex. 72) :2

‘“Because of the acute manpower shortage, almost all arma-
ment concerns approached my office to obtain labor from con-
centration camps. Those who already employed such labor in
most cases constantly requested that the number of prisoners
working for them should be increased.”

Another member of the circle was Kar! Wolff, Himmler's adju-
tant and the one to whom the financial contributions were dis-
patched by von Schroeder. Wolff has written a letter which
records for posterity his pleasure in learning that each day 5,000
members of what he ironically referred to as “the chosen people”
were being transported to Treblinka for extermination. Still

1 Defendant in case of United States vs. Oswald Pohl, et al,, Case 4, volume V, this series.

* Additional affidavits given by Pohl to the prosecution were Document NI-399, Prosecution
Exhibit 714 snd Document NO-407, Prosecution Exhibit 757.
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another member of the circle was Otto Ohlendorf, of the RSHA
(Reich Security Main Office) of the SS, which had charge of the
Gestapo and Sicherheitsdienst. Ohlendorf confessed before the
International Military Tribunal his participation in the murder
of at least 90,000 persons, and has stated (2620-PS, Pros. Ez.
750):
“When the German Army invaded Russia I was leader of

Einsatzgruppe D in the southern sector, and in the course of

the year during which I was leader of Einsatzgruppe D, it

liquidated approximately 90,000 men, women, and children.

The majority of those liquidated were Jews, but there were

among them some Communist functionaries too.”

The Circle also was well represented in connection with the
medical experiments in which many concentration camp inmates
were murdered and suffered unbelievable tortures. Oswald Pohl
provided the victims for these experiments. Wolfram Sievers,
another member of the Circle, was manager of the SS Ahnenerbe
Institute, a pseudo-scientific enterprise. The nature of the “re-
search” conducted by Ahnenerbe appears from one sentence of
a letter written by Sievers in November 1942 (NO-086, Pros.
Ex.760):

“T have already reported to the Reich Leader SS that for
some anthropological studies 150 skeletons of inmates, that is,
Jews, are needed and should be provided by the Auschwitz
concentration camp.”

Of course these members of the circle were not the only sources
of detailed knowledge of SS erimes available to Flick and Stein-
brinck. For example, the important role of the SS in the slave-
labor program was well known to them. They themselves made
use of the services of the SS to recruit foreign workers, especially
for the coal mines of the Ruhr. Both were members of the
Praesidium of RVK and received the bulletins of the RVK Social
‘Committee, such as the one referred to earlier which reported
that the SS was assisting in the forced recruiting of Soviet work-
ers from the Krivoi-Rog area. And it happens that the two fore-
most coal enterprises which were to use these workers were
Vereinigte Stahlwerke, in which Steinbrinck was an official, and
Flick’s Harpen and Essen companies. They also paid the SS for
the concentration camp workers employed by the Flick Konzern
and Stahlverein. In the criminal enslavement and mistreatment
of these unhappy people Flick and Steinbrinck were in another
criminal partnership with the SS.

We need not elaborate further on the crimes of the SS; they
are all too well known. No doubt the defendants will say in this
case what so many defendants have said in other cases—that they
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knew nothing about these horrible crimes until after the war
was over. Their Jewish business acquaintances disappeared and
the Jewish retail store around the corner changed hands; yellow
stars appeared on people’s clothes; French and Polish workers
suddenly became available as labor for their mines and factories;
numberless Germans, many of whom the defendants must have
known, mysteriously disappeared. But these defendants will say
they knew nothing. They did business with Goering, they met
regularly with Himmler and his most rabid colleagues, but we
are asked to believe that all these men must have been Dr. Jekylls.
They helped Himmler through his lean years and enabled him to
live and work in the manner to which he became accustomed,
but presumably they know nothing of where the money went.

All this, the prosecution respectfully suggests, is quite
incredible.

GENERAL TAYLOR: Your Honors, before concluding, may I
respectfully suggest that the mimeographed version of this state-
ment, which is now available, has certain footnotes and references
which have not been read and which might conceivably be useful
to the Tribunal or defense counsel to check the sources of the
statements, and I request that the transcript as prepared by the
court reporters reproduce the references as well as the actual text.

COUNT FIVE—MEMBERSHIP IN THE SS‘

The fifth and final count of the indictment concerns the defend-
ant Steinbrinck alone. The legal basis of the charge in this count
is quite distinet from that embodied in the first four counts. It
derives from Article IX of the Charter of the International Mili-
tary Tribunal, which authorized that Tribunal, under specified
circumstances, to declare that certain “groups” or “organizations”
were ‘‘criminal organizations.” Pursuant to this article, the
International Military Tribunal held that the SS was a criminal
organization. The defendant Steinbrinck is charged with mem-
bership in the SS, in which he was a Brigadefuehrer, a rank
equivalent to that of a brigadier general in the American Army.

Artiele IT of Control Council Law No. 10 provides that—*“mem-
bership in categories of a criminal group or organization declared
criminal by the International Military Tribunal” is to be “recog-
nized as a crime”. Paragraph 3, Article II of Law No. 10 speci-
fies the punishments which may be imposed for crimes recognized
by that law.

In its decision, the International Military Tribunal set forth
certain limitations wpon the scope of its declaration that these
organizations were criminal.*

* Trial of the Major War Criminals, op. eit., volume I, pages 256-57.
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Under these limitations, in order to render membership criminal,
two things, in addition to membership, must be shown:

1. That the individual in question became or remained a mem-
ber of the organization after 1 September, 1939, and

2. That the individual in question either (a) beecame or re-
mained a member with knowledge that it was being used for the
commission of acts declared eriminal by Article VI of the London
Agreement, or (b) was personally implicated as a member of the
organization in the commission of such erimes.

The prosecution believes that, once it has established that a de-
fendant was a member of one or more of the criminal organiza-
tions, it is incumbent upon the defendant to come forward with
evidence that he neither knew of the criminal activities of the or-
ganization, nor participated in their commission, or that he ceased
to be a member prior to 1 September 1939. We believe that any
questions concerning the burden of proof will be entirely academic
in this case. Steinbrinck was not a lowly laborer in the vine-
yvard. He held high rank, and consorted constantly with Himmler
and Himmler’s lieutenants. He is a man of ability and discern-
ment and had more than ample opportunity to .discern. The
charge of membership in the SS, particularly when it involves a
man of this calibre, is a very serious one. The prosecution be-
lieves that there are absolutely no circumstances to be considered
in mitigation.

CONCLUSION

The prosecution has in its possession a document, written chief-
ly by the defendant Kaletsch, which rehearses the life of Fried-
rich Flick and the history of the Flick Konzern. The authors of
this document have been at great pains to prove that Flick and
most other leading German industrialists were not Nazis and did
not agree with the ideology of Hitler. They appear much troubled
by the circumstances, now widely known, that Fritz Thyssen—
the best known German industrialist of recent times—was an
early and ardent supporter of Hitler. An interesting passage in
this document states—

“The example of Fritz Thyssen does not carry much weight.
Thyssen was not a person like his father, August Thyssen, who
built up the big enterprise. Fritz Thyssen, after all, was a fun-
damentally honest character, but subject in his ideas and actions
to moods and changes. It is not clear what induced Fritz Thys-
sen to support the ideas of national socialism and the Nazi Party
to such a great extent. He might, perhaps, have had similar
reasons as other persons who, due to the lack of their own abil-
ity, meant to conquer or reconquer by means of national social-
ism a lost economic position * * *.”
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This is, I believe the most illuminating passage in the entire
documentation of this case. It reflects a basic misconception
which is entirely too prevalent even outside of Germany and
which, unless set straight, leaves scant room for hope of Ger-
many’s reconstruction. It reflects the obstinate belief that the
only crimes of the Third Reich were those of the Nazi Party and
that, indeed, the only crime was to be a Nazi. Passages such as
this bring home to one that this case is not a mere rattling of
dead bones.

The contrast that the author of this passage appears to think
he has drawn between Thyssen and, we must assume, Flick, might
be amusing if it were not for the appalling state of mind which it
reflects. The prosecution holds no brief for Fritz Thyssen; Hit-
ler had much to thank him for. We can only guess at the true
reasons which brought about the break between Thyssen and the
Nazis but, however good or bad those reasons may have been,
Thyssen broke and broke decisively. He left Germany the day
of the attack on Poland, and cast his vote, as a member of the
Reichstag, against the declaration of war.

The contrast between Thyssen’s behavior and that of Flick is
indeed sharp, but it is hardly the contrast which Kaletsch seeks
to draw. As Hitler’s power grew, Flick drew ever closer to the
political masters of the Third Reich. He profited by the ideology of
the Nazis and the conquests of the Wehrmacht. He made friends
with the most shudderingly wicked figure of modern times. He
wanted to be in on the kill. If Hitler had achieved victory, Flick
would not be an unhappy, troubled man, and all that he regrets
today is that he was not endowed politically with the same fore-
sight and shrewdness which he manifested in business ; he guessed
wrong. All this appears to have escaped the author in the pass-
age quoted above.

We pointed out, at the outset of this statement, that the law of
nations is concerned with conduct and not with status. But leader-
ship does carry with it responsibility, and a man’s position and
education do affect the measure of his guilt. We are not dealing
in this case with murderous fanatics to whom one may pay the
single compliment of sincerity. We are dealing with men so bent
on the attainment of power and wealth that all else took second
place. I do not know whether or not Flick and his associates hated
the Jews; it is quite possible that he never gave the matter much
thought until it became a question of practical importance, and
not their inner feelings and sentiments.

The story of this case is, in the last analysis, a story of be-
trayal. The defendants were men of wealth ; many mines and fac-
tories were their private property. They will certainly tell you
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that they believed in the sanctity of private property, and perhaps
they will say that they supported Hitler because German com-
munism threatened that concept. But the factories of Rombach
and Riga belonged to someone else. The defendants will tell
you that they were not anti-Semitic, and even protected individual
Jews against the Nazis. Yet it was not beneath them to appear
in public with, and pay a king’s ransom to Himmler, who all but
rendered the Jew extinct in Europe. They fattened on the mis-
fortunes of wealthy Jews. Their mines and factories were work-
ed by human labor and they, of all men, should have understood
the true dignity of toil. Yet they turned back the clock and re-
vived slavery in Europe. These men shamelessly betrayed what-
ever ideals they might have been expected to possess and, in the
end, they betrayed Germany. In this lies their true guilt.

B. Opening Statement for the Defendant Flick *

PRESIDING JUDGE SEARS: Now, Dr. Dix, we will hear your
opening statement,

Dr. Dix: May it please the Tribunal.

Quid interest, sub cujus imperio vivat homo moriturus, st ill,
qui imperant, ad impia et iniqua non cogant. In English: “What
matter under whose government mortal man lives, as long as
those who govern do not compel him to commit impious and inig-
uitous acts.” The defendants lived in the Third Reich under a
government that did compel those under their government to
commit impious and iniquitous acts. This was their tragedy,
but not their guilt, not even their tragic guilt, which has involved
them in the mental martyrdom of sitting in this dock. The
prosecution maintains that they are guilty. The opening state-
ment of the defense has to represent the theory of my defense.
I request the Court not to lose sight of the fact that the contents
of this quotation will be the leitmotif of my defense. Whoever
was active in Germany during the Third Reich and, at that, in
an eminent and exposed position, ran guiltlessly the risk of being
a suspect of a culpable deed such as the defendants, and especially
the defendant Flick whose defense I am handling, are charged
with by the prosecution. That is the tragedy of all men compelled
to live in an environment where culpable deeds are being com-
mitted.

This quotation manifests a sovereign contempt for the formal
system of government. Ultimately, it attaches importance only
to the sovereign nature of a government. Such a point of view is

_—
* Transcript pages 3122-3149, 2 July 1947,
955487-—52——10
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unpopular and disliked in the present-day world with its spiritu-
ally tyrannical and intolerant love of dogma, with its peremptory
idea that there is no salvation outside whatever political dogmas
it happens to proclaim; its habit of drawing out fixed dogmas in
nonsensical variations which finally, in spite of assurances to the
contrary, kills all freedom of thought and expression, and more-
over, vilifies politically and civieally not only every representative
and apostle of a different creed, but also anyone who merely
doubts the infallibility of the dominant opinion, and brings him
to the point where his existence, his freedom, and sometimes even
his life are lost. Therefore, if a defense counsel makes this quota-
tion the leitmotif of his argumentation, the philosophical and
spiritual authority of the person whose pronouncement he refers
to must be recognized generally. Now, he who spoke these words
is a man who exerted a unique influence not only upon the shaping
of the history of the human mind, but also especially upon the
structure of political ideas in occidental history, upon the political
formation and spiritual fundamentals of the Byzantine Empire,
nay, even upon the medieval Holy Roman Empire and the Catholic
Church up to modern times. If it is necessary, therefore, as in
the case before us, to reveal the political and sociological problems
in the background when considering eriminal facts—and this
had to be done by the prosecution as well in the arguments of its
eminent leader, General Telford Taylor—one may well make use
of such a man’s words as a leitmotif for the defense. He is St.
Augustine in his book Civitas Dei.

To avoid repetitions and overlapping, the defense has divided
up the work among themselves. Whether, and to what extent,
the outer facts of the individual points of the indictment are
those of an international or national eriminal offense will be
presented to the court in detail by my learned legal friends on
the defense counsel’'s bench. With regard to this theme, I shall
limit myself to general fundamental remarks, to occasional allu-
sions, particularly with regard to professional controversy about
these legal problems and their relativity. I shall base my defense
principally on the assumption that the purely jurisprudential
arguments of the prosecution with regard to the legal subsumption
are hypothetically correct—that is to say, I do not admit, but
only assume them hypothetically correct. This means, as a logical
consequence, a limiting of my line of argumentation to the outer
facts of the case. I am aware that the distinct continental differ-
entiation between the so-called outer actual facts of the case and
the inner so-called subjective facts of the case is foreign to
American legal thought. I shall endeavor to enter into the spirit

116



of this foreign legal thought. However, American legal thought
also recognizes the difference between an outward act and per-
sonal guilt in the said act. Also, American legal thought takes
it as a matter of course that a criminal offense cannot have been
committed by a person if there is no causal connection between
the acts of this person and the facts which are punishable per se,
if these criminal facts have not been brought about by these acts,
but these acts, on the contrary, run parallel to these facts com-
pletely independently and in no way causally. It is also of course
current in American legal thought that a person can only be
punished for having committed a deed objectively punishable,
if this person recognizes the individual characteristics of the
deed and intended to carry it out. In short, we are in agreement
about the significance of the concept of criminal guilt, and we
have to be impartial representatives of civilized and professionally
disciplined legal thought. Even if, for example, a criminal statute
has been drafted so loosely with regard to assumption of a crim-
inal act, as was the case in Control Council Law No. 10, there can
hardly exist a controversy between us that the causality which
we have just defined and the subjective guilt of the perpetrator
which we have also defined must always be existent in order to
arrive at a conviction based on the standards of Control Council
Law No. 10. If, therefore, Article II [paragraph] 2 (d), goes so
far as to say that any person is deemed to have committed a crime
who was connected with plans or their execution involving the
commission of an act, punishable under this law, a free act of
volition on the part of the perpetrator must, of course, be a pre-
requisite. This must always be existent even though the outer
participation of the perpetrator in the punishable act is limited
to a minimum in the law. Or, if, according to Article II, [para-
graph] 2(c¢) it is sufficient for punishment for the perpetrator
to be a member of an organization which was connected with
the commission of the act, a punishable act of the perpetrator
himself could only exist—even according to your legal thought,
and in the face of this broad concept—if it involved an organiza-
tion the membership in which was in itself compulsory and en-
forced by law, ipso jure, such as was, for instance, the case in
the Reich Association Coal and the Reich Association Iron. There
can be no further controversy of the fact that, in spite of this
compulsory membership by law, punishable acts may be commit-
ted by individual members or even by members of the board, as
a result of their activities in these organizations, or other or-
gans. The prerequisites of these, however, always are—a
relevant individual eriminal act and individual guilt, at least if
a crime against humanity is involved, as in such a case criminal
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proceedings cannot be instituted against the perpetrator as a
member of a conspiracy, in contrast to facts constituting a erime
as defined by Article 11, [paragraph] 1 (a) and (b). Rather, ac-
cording to Control Council Law No. 10, a purely individual guilt
and perpetration is required with regard to the inner and outer
facts of the act.

Thus, my line of argumentation will, especially, and with regard
to all four points of the indictment, bear upon the contention that
such an individual guilt of the defendant Flick, and thus of neces-
sity of the rest of the defendants, does not in any way exist. The
argumentation of the jurisprudential question as to how far Law
No. 10 can be reconciled with the IMT judgment, by which the
new law was created as a lex posterior, and whether it may at all
apply to facts antedating 1 September 1939, I shall leave to another
learned legal friend on the defense counsel’s bench. As for myself,
in this respect as well, I shall assume hypothetically the correct-
ness of the legal stand taken by the prosecution, without, as
mentioned before, conceding that it is correct. With this reserva-
tion, I am going to develop the theory of my argumentation for
defense and shall also include specific events which took place be-
fore 1 September 1939. Altogether it appears necessary for the
defense to give an account at the very beginning of its argumen-
tation with regard to the total complex of occurrences in question,
and that essentially, as outlined before, under the hypothetical
assumption that the jurisprudential theory of the prosecution is
correct, in order to make it easier for the Court to obtain an over-all
picture. As mentioned before, my colleagues will conduct the
polemic against it, so far as it is necessary and possible. I should
like to say only one thing as to these discussions which will follow
later, and especially as to those coneerning international law.

There is no denying that fundamental differences exist be-
tween the Anglo-Saxon concept of international law and that of the
European continent, not only of Germany alone but of the whole
continent. But it is not possible to base judgment upon the
Anglo-Saxon conecept of law exclusively when American judges
pass judgment on Germans in Germany concerning acts which
took place in Germany under the prevailing concepts of continen-
tal law. On the contrary, an attempt should be made at least to
bring about a compromise between the two concepts of law. We, the
defense counsel, too, make an effort to familiarize ourselves with
the concept of Anglo-Saxon law. Continental lawyers have been
educated by and are versed in the concept of positivism; we, of
the continent, at least know in penal law and also in international
penal law only codified law. We live exclusively under civil law;
the United States and the British Empire chiefly according to
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common law and equity. Anglo-Saxon law has remained un-
touched by the concept of Pandects and Roman ideas. Codified
law predominates in our country, whereas in your country it is
flexible law, the law made by the judge, i.e., case law. We are
inclined towards abstractions; you regard them unfavorably.
The Anglo-Saxon jurist knows no law written in the stars, a
law with which we were born. The continental inflexible theory
of natural law is alien to him; he knows only the law adapted
to each individual case, equity law. For us, international penal
law, at least in the past, was binding for the individual citizen
of a continental state only if, by a sovereign act, it had become
law in the country concerned. Only too gladly will we open
our minds to the principle of a community of civilized states of the
world under international law. Civilization and humanity imply
to us the same lofty legal concepts, and we readily admit that
he who acts in an uncivilized and antihuman manner violates in-
ternational law. However, this does not solve the problem, for war
is inherently uncivilized and antihuman. You cannot apply the
yardstick of divinity to the devil. From this results the tre-
mendous complexity of questions concerning individual problems
in international law during a war. Added to this are the scien-
tific polemics concerning international law. In them almost
everything is controversial, as was lamentably stressed on one oc-
casion during proceedings before the International Military Tri-
bunal by the renowned teacher of international law, Professor
Exner, my esteemed colleague and codefense counsel in the great
international trial. My highly esteemed teacher, Adolf Wach,
at whose feet many an American lawyer has sat as a student,
once remarked during a lecture with sad resignation: “We profes-
sors live on controversy”, and a joke defines a professor as a
person who is always of a different opinion. Not wishing to be a
self-righteous faultfinder, I shall say that the same applies to
literary lawyers. In view of the discrepancies and the polarity of
professional opinion concerning problems of international law,
the judge must exercise discretion before pronouncing ecriminal
guilt, particularly in the legal sphere of a country whose fun-
damental legal concept, as I have just propounded, is different
from that of the judge. Beyond that we have to deal with the
depravity of war caused by the levelling down of the profession
of arms and the mechanization of warfare up to the atom bomb,
in the face of the requirements of international law for the conduct
of humane and civilized warfare. I dare prophesy that through
this leveling down and mechanization of the soldier’s profession
the brutality of war will increase in the same ratio as the amount
of literature on international law will increase. Particularly in

119



this sphere no judge dare ignore these phenomena of human in-
adequacy in the face of moral requirements. It is the judge’s
duty here to exercise prudence within the boundaries of what is
humanly possible, if the individual is not to suffer injustice. In
view of these controversial opinions, recognizing the diametri-
cally opposed development of scientific and moral-philosophical
tendencies on the one hand, and the actual progressive brutaliza-
tion of war caused by sociological and technological developments
on the other hand, it is certainly incorrect and cannot constitute
a principle for a judge who loves justice and therefore aims to
attain it, to pass a self-righteous judgment that ignores human
nature; or even more so, to pass one that purely represents the
viewpoint of the victor. Do you not believe, Your Honors, that in
the face of these demolished cities and in memory of the countless
harmless civilians killed by air attacks in purely peaceful com-
munities far from any war industry, German judges, in a differ-
ent outecome of the war, would inversely have been under the obli-
gation to exercise the most stringent self-discipline and the high-
est objectivity? ‘“Ideas dwell easily together, but things clash vio-
lently in space.” I therefore ask you to refrain from such a spirit
as is manifest, for example, in the judgment of the Mileh case.
The defense counsel had pointed out, for instance—and, at least
from his own point of view, rightfully so—that in judging the
illegality of employing French workers in Germany from the
standpoint of international law, one should not lose sight of the
faet that the Vichy government had concluded an agreement with
the German Government which was legally binding in inter-
national law. The judgment, in an unmistakable personal re-
proach, answers the defense counsel’s argument as follows. I
quote:*

“It is claimed with a straight face that the Vichy govern-
ment, headed by Laval, entered into an international compact
with the German Government to supply French laborers for
work in Germany. This contention entirely overlooks the fact
that the Vichy government was a mere puppet set up under
German domination, which, in full collaboration with Germany,
took its orders from Berlin.”

If that judgment represented that opinion and expressed it so
pointedly, it should at least not have lost sight of the fact that the
government of the United States itself maintained an accredited
ambassador with the Vichy government and thus presumably
recognized it as a legal government in matters concerning inter-
national law, as was done by other countries. But things are not
as simple as that. Out of the mouth of the well-known Swiss

* Seo judgment in case of United States vs. Erhard Mileh, volume II, page 788, this =eries.
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pacifist, Foerster, came the evil words that “Germany opposed the
world with defiant laughter in matters of international law.”
Generalizing in such a manner might be termed unjust, for in the
fight for principles of international law against our own govern-
ment we too have had martyrs. I shall only name Count Moltke,
who was condemned to a martyr’s death by the Nazi People’s
Court, and this may mainly be traced to the fact that as a
Referent in the High Command of the Wehrmacht he had acted
as a strong exponent of the principles of international law, par-
ticularly with regard to the treatment of prisoners of war. No
such defiant laughter will meet you from the bench of the defense
counsel. However, there is one thing we demand; that this Tri-
bunal, in consideration of th ; pertinent arguments of the defense,
take into account the tremendous complexity of problems of
individual questions of international law, as well as the above-
sketched fundamental difference between the Anglo-Saxon and
continental legal concepts, and that it avoid even the slightest sign
that the legal views of a court of a victorious state are justified
by the mere fact of victory. We do not fail to recognize the victor’s
generosity in the treatment of the so-called war criminals in
waiving the victor’s rights, which resulted from Germany’s un-
conditional surrender, and by guaranteeing these suspects the
benefit of a fair trial.

However, it follows from this generous gesture, that if it is not
to remain a mere gesture but is to have some real purport, the
complexity of the legal position, as exemplified by the many prob-
lems in international law in question, is to be treated with that
restraint of one’s own opinion which is fitting for a just verdict
in a controversial legal situation. In particular, my learned col-
leagues on the bench of the defense counsel will have to examine
many such problems. As examples, among many of these, I shall
name, for instance, the legal effects of the canceling of the Hague
Convention, by and the refusal of the U.S.S.R. to join the Geneva
Convention ; furthermore, the significance of Defense Exhibit 49
in the Milch trial, namely, the ruling of the Council of People’s
Commissars of the U.S.S.R. of 1 August 1941 concerning prisoners
of war, in accordance with the provisions of which, under para-
graph 25, the use of prisoners of war, except in the sphere of
combat and for service as batmen, is not subject to any limitations.
Further, in this connection, Defense Exhibit 51 of the Milch trial,
concerning the employment of German female prisoners of war in
Russia, taken from the “Nuernberger Nachrichten” of 5 March
1947, No. 18, page 3. Further, the significance of Article 55 of the
Hague Convention for Land Warfare, in judging the illegality of
action concerning enterprises representing state property of the
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U.S.S.R. within the framework of the authority of a legally de-
fined usufruct of the occupying power, that is, the right of the
same to enjoy the use and benefits of industrial enterprises. Fur-
ther, the admissibility of carrying off of enemy property or the
taking away of such, in cases where this removal or taking away
is urgently warranted by exigencies of war. With regard to this
it will have to be examined whether the latter applies to the re-
moval and taking away of property, even if objects concerned
originally were not German property—a question that remains to
be proved. Further, there is the question, at what stage of produc-
tion, from the mining of ores to the manufacture of finished prod-
ucts, the definition of “furthering the war effort” is complied with,
and many other things which my colleagues will discuss and plead
in detail.

Before I briefly outline my argument with regard to the four
counts brought against my client, I feel obliged to enter intc a
discussion on several points made in the opening statement by
the eminent Chief of Counsel for the Prosecution, General Taylor.
Such a step is necessary, first, because these points, if they were
as factually true as they were represented to be, would yield
important circumstantial evidence for establishing the guilt of
my client; second, because it is my firm conviction that they also
furnish the psychological clue to the question as to why the govern-
ment of the United States should, above all, take legal action
against typical representatives of German industry. General Tay-
lor produced no evidence in support of those points. I therefore find
myself engaged in a violent battle over facts with the prosecution,
and, in particular, with my esteemed adversary, Mr. Ervin. It
goes without saying that this conflict in no way affects our
excellent personal relationship, nor, particularly, my personal
respect for Mr. Ervin. In the text of the opening statement by
General Taylor I find the following sentence, and I quote—

“Krupp, Flick, Thyssen, and a few others swayed the indus-
trial group; Beck, von Fritsch, Rundstedt, and other martial
exemplars ruled the military clique. On the shoulders of these
groups Hitler rode to power, and from power to conquest.”

He further states—

“Hitler was, to be sure, the focus of ultimate authority, but
Hitler derived his power from the support of other influential
men and groups, who agreed with his basic ideas and ob-
jectives.”

Study of the context makes it apparent that General Taylor is
here referring to heavy industry in particular. I quote again—

“But, unless Jewish, the business man and the officer lived
comfortably and flourished under Hitler.”
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Further on, and I quote again—

“The Third Reich dictatorship was based on this unholy
trinity of Nazism, militarism, and economic imperialism.”

And, to quote from another page, I find the following statement—

“The small group of coal and steel kings had in their hands
great power to mould German economic structure, and to influ-
ence German policies and the German way of life. We will see
in this and other cases how they utilized that power.”

The General, in support of his thesis, alludes to the well-known
contribution of 3 million Reichsmarks which were to be used for
the elections then pending, and which, at the instigation of Goer-
ing, was approved of at the meeting of 20 February 1933; he also
mentions Flick’s contribution to the amount of 240,000 Reichs-
marks and more of the like. Now, anyone in Germany who has
followed the development of affairs in Germany up to the time of
the seizure of power with open eyes and an unprejudiced mind,
requires no proof to convince himself of the incorrectness of this
statement that Hitler’s rise to power was primarily effected by
virtue of the fact that he had secured the backing of heavy indus-
try. Hitler’s rise to power is typically that of a pure demagogue,
of a public seducer, and, ultimately, of a public corrupter, conse-
quently that of a corrupter and destroyer of wealth, and particu-
larly of the influence of the leading industrial stratum. Dema-
gogues of that type, however, ride to power on the shoulders of
the masses, and not on any individual crests of the upper strata,
and this is particularly true when they owe their rise and seizure
of power to the ballot and not to a violent coup d’etat, or even to
the sword. It is an incontestable fact, however, that Hitler’s
election victories, at least until after the seizure of power, pro-
ceeded according to the rules of the game generally associated
with conventional democracy, so that the vote of the masses was
actually the driving force behind his seizure of power. The
masses, however, who marked those ballot papers, are not to be
found in the administrative offices or in the villas of the steel
kings or coal barons; they are to be found living in much more
modest quarters. A desire to avoid the introduction of disputes
concerning home politics into this room of factual objectivity
restrains me from particularizing on these social strata. The
establishment of this fact, negatively, seems sufficient for the
proper discharge of my duties. These arguments, which in the
final analysis serve but one main argument, were introduced into
these proceedings by the prosecution, as I mentioned before,
without the production of any proof of their correctness. The
prosecution, of course, is entirely within its rights by following
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such a line of procedure. Having recognized the potential appli-
cation of these arguments as circumstantial evidence against my
client, I have, during the preparation of my argument on behalf
of his innocence, entered a motion for permission to produce wit-
nesses to prove the incorrectness of these arguments. Mr. Ervin
entered objections to my motion on the grounds, among others,
that since the prosecution on its part had abstained from produc-
ing evidence in support of these arguments, there was no justifi-
cation for sustaining the motion of the defense for the production
of evidence relevant to the same arguments. The Court sustained
the objection raised by the prosecution. I reentered the motion
and gave extensive reasons for doing so. I need not repeat them
here, and am respectfully awaiting the Court’s decision. Never-
theless, whatever the Court’s decision may be with regard to my
motion, I cannot be denied the right to counter, with cause, un-
proven points made by the prosecution in their opening statement
with points also unproven in presenting my opening statement.
I should be guilty of disservice to my duties as counsel for the
defense were I not to do so, because I am of the opinion that the
position maintained by the prosecution is supported by strong
circumstantial evidence which I consider of importance, not
directly, perhaps, but nevertheless indirectly, in establishing the
guilt or innocence of my client. The prosecution again falls back
on Hitler’s speech at the Industrie Club in Duesseldorf on 26
January 1932 in support of the correctness of these arguments,
and even offer in evidence a remark made by Fritz Thyssen in
his publication, “I Paid Hitler,” to the effect that this speech had
made a deep impression on the assembled industrialists. Now,
Fritz Thyssen was as much a victim of self-deception when he
made that utterance as he was later when he staked his life on
Hitler and, subsequently, was forced into a realization of the
grave consequences of his mistake as early as 1934. Better wit-
nesses than Fritz Thyssen, whose attitude toward this matter
would necessarily have to be a subjective one, are to be found in
press notices that appeared in newspapers at that time. These
notices reported on the speech and described its effects on the
assembled industrialists. The newspapers which published these
reports were strictly democratic ones, that is, newspapers opposed
to Hitler, none of which, certainly, could be suspected of harboring
a particularly friendly attitude toward the magnates of industry.

I quote from the Berliner Tageblatt, dated 27 January 1932,
as follows:

“The effect of the speech on the audience was a decidedly
divided one. Several prominent business leaders in particular
voiced grave objections to Hitler’s economic views, and, above
all, to his foreign policy.”
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The commentary by the Vossische Zeitung, dated 27 January
1982, writes in a similar vein. I quote—
“Ag for the rest, Hitler’s arguments were received with
noticeable restraint.”

And in the Koelnische Volkszeitung of 28 January 1932, we

read—

«“One would be disparaging the Duesseldorf Industrie Club
and the bulk of its industrial members and underestimating
them if one were to speak of an impression that Hitler’s argu-
ments created there. It would be more accurate to state that the
majority was moved to the core by a sensation of emptiness.
Therefore, the reception given to Hitler’s speech was a cool one.
When viewed objectively our impression could not even be
altered by the unvarnished and open display of enthusiasm and
acceptance shown by the already confirmed and inveterate indus-
trial adherents of the Third Reich. That task was reserved for
Herr Thyssen, who, when summing up the results of his concur-
rent report, declared that he and his friends could endorse every-
thing Hitler had said.”

Without wishing to overestimate the intelligence level of indus-
trial leaders, it seems that one may safely consider the majority
of them as having been capable of recognizing the fact that they
would face great losses in terms of power and influence under a
Hitler government, or of having grasped the truth of that German
proverb which says: “Only the biggest calves choose their own
butchers.” Even in the face of extreme skepticism concerning
the intelligence level of industrialists, it would be necessary to
discount completely their general educational background and
their business training, if one were to assume that they did not
know that warfare never pays, even though it might yield, for a
brief period of time, increased receipts and a concomitant rise in
the liquidity of available capital; or to assume that they did not
know of the disproportionately greater disadvantages that lie in
the wake of these material advantages, or to assume that they
were ignorant of the fact that a brief time-conditioned liquidity
ultimately spells destruction of productive forces in any economy.
One could discourse for hours on this subject in an interesting
fashion before exhausting it. Time, however, does not permit it.
Instead, I shall cover the essential points briefly when, in further
support of my thesis, which is opposed to that of the prosecution,
I quote from a pamphlet of the present liquidator of the Reichs-
grl}ppe Industrie [Reich Group Industry], the successor of the
Reichsverband der Deutschen Industrie [Reich Association of
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German Industry], namely, the pamphlet of Bernhard Skrotzki of
Berlin.* I quote: _
“Above all, it must be stressed with great emphasis that, in
the face of such argument, only a small part of industry and
the other branches of the German economy supported national
socialism in its rise to power. We may, in this respect, look
forward with much interest to the results of the Nuernberg
trial of the industrialists. This also applies to the big industrial
concerns. It is just a myth that big business helped Hitler to
gain power. It will give anyone, who wishes to see, food for
thought that the organizational pillars of industry, such as the
‘Verein zur Wahrung der Interessen der chemischen Industrie’
(Association for the Safeguarding of the Interests of the Chem-
ical Industry), the reputedly very Nazi Largnamverein in Dues-
seldorf, and last, but not least, the Reich Association of Germany
Industry, the representative of the whole of German industry,
in 1933 had first of all to be ‘coordinated’ by the removal of
their leading executives in order to find any grace at all in the
eyes of the new wielders of power. The Reich Association was
suspected so much that they caused its activities to be watched
by two commissioners. Even so, none of the posts in these asso-
ciations were filled with officials from the Nazi circles and thus
made instruments of Nazi politics, as, for instance, the Reich
Food Estate. The Reich Association of German Industry as well
as the Reichsgruppe Industrie, and numerous leading industrial-
ists, during the whole duration of the National Socialist era
were in spiritual opposition to national socialism and were never
considered as willing tools for its policies.

“The industrialist class, as such, was anti-imperialist and in
favor of peaceful competition, because they knew that there
they had the best opportunities. The First World War and the
period of inflation had also taught them such a painful lesson
that they regarded any new war as a misfortune. Besides, if
one wishes to consider these things from the purely economic
point of view of profit and loss, as our opponents say industrial
circles did, these industrial circles knew very well that in the
long run more money can be earned out of a long peace than out
of the best of wars. That a Second World War would result in
an intensification of the technical warfare carried on in the First
World War, and that Germany, through the great techniecal
superiority of American industry, would run the risk of suffer-
ing frightful devastation—nobody knew that better than the
industrial circles.

“Does one really believe that German industry, conscious of
its high standard and its high-quality work, and with the inten-

*The pamphlet quoted was not offered in evidence.
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sity of its export drive, the close-meshed fabric of its world
economic relations, its foreign market organizations which were
as large and widely ramified as they were delicate, should have
been so shortsighted and so foolish as to take upon itself the
enormous risk of a world war in order to start a wild-goose
chase after a nebulous imperialistic target?

“Industry here only shares the fate of the whole German
people. ‘Politics not economics, are our fate’—under this slogan
national socialism pushed aside and condemned to impotence
the economic circles. No other blame than that which has
been brought against the whole German people, and against
labor, too, can be brought against industry—namely, that they
did not stand up in time and fight resolutely enough.

“Again and again, as proof of the support of national social-
ism by the Ruhr industry, the speech is mentioned which
Hitler delivered on 26 January 1932 before the Industrie Club
in Duesseldorf. It is here that allegedly the ‘pact’ between Hitler
and heavy industry against the democratic system and the
working class was concluded, and the foundation laid for the
National Socialist seizure of power,

“Now, what happened, in reality, at that time? We must go
into this a little more closely, in order to nip in the bud a myth
which begins to form here.

“First of all: This was not in any way a meeting of the lead-
ing industrialists of the Ruhr valley specially arranged for the
purposes hinted at, but one of the regular evening lecture meet-
ings which were held by the Duesseldorf Industrie Club every
winter. After the democratic parties had voiced their opinion
through Clemens Lammers and Cohen-Reuss in the first two
meetings in the winter of 1931-1932, on 26 January 1932, at
the suggestion of Fritz Thyssen, Hitler was given the oppor-
tunity to expand the National Socialist economic program.”

I here interrupt the quotation and add, in explanation, that
Cohen-Reuss was a Social Democrat; and that, in April 1932, Dr.
Goerdeler, in May 1932 Popitz, subsequently Prussian Finance
Minister—in November 1932 the former Reich Defense Minister
Dr. Gessler, and at the same time, at a date I do not now know
exactly, Ambassador Hassel, spoke before the Industrie Club.
Goerdeler, Popitz, and Hassel were men who were prepared to
die and who, as a result of the revolt of 20 July, were hanged,
while Gessler was taken into custody for the same reason.
Thus, they were members of a resistance movement who had
joined the resistance not after it had dawned upon them that the
war was lost, but whose resistance movement dates back at least
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to 1938, as presumably was established in the International Mili-
tary Tribunal trial in the Schacht case.
I resume quoting from Skrotzki’s pamphlet:

“Hitler developed his views before an audience of several
hundred persons without meeting with any response from the
great majority. It was customary for a second speaker to reply
to the lecturer. When Dr. Albert Voegler of the Vereinigte
Stahlwerke asked to be allowed to voice a criticism, the chair-
man of his Aufsichtsrat, Fritz Thyssen, would not permit it,
but took it upon himself to reply. He advocated Hitler’s ideas,
it is true; but his amplifications, and also the ‘Heil, Herr Hitler’
with which he concluded his reply, met with so little response
that Hitler left the Park Hotel immediately after the lecture
without taking part in the customary supper. Nor did a talk in
a smaller circle on the following day, quickly arranged by
Thyssen in order to cover up the embarrassment of the poor
result of Hitler’s appearance in the Industrie Club, succeed in
bringing about a better state of affairs. The result, in any case,
was that Hitler did not obtain any support from the industrial-
ists, even if he had had something of the sort in mind, which
was not the case with the industrialists.

“How quickly, however, did even Thyssen himself change his
views. Only 1 year after the seizure of power, he had already
disassociated himself more and more from national socialism,
and he completely turned his back upon it afterwards. In the
end, he, the big industrialist, was the only Reich deputy who
protested against the war when summoned to the Reichstag
meeting of 1 September 1939, by sending to Hitler the following
telegram from Badgastein: ‘Cannot come. Opposed to any war
and any cooperation with Soviets which can only lead Germany
to communism.” Thyssen then went to Switzerland, and later to
France, where after the occupation he was arrested and put into
a concentration camp. These facts are too little known to the
general public. But it should still be in everybody’s recollection
that Hitler, with few exceptions, often attacked the industrial-
ists very sharply in his speeches and treated them as rabble.
Even Thyssen to whom he certainly owed much, was subjected
to this when he no longer proved to be a useful tool.

“These facts, as I have stated already, are too little known to
the general public. It is, therefore, easy for a politically biased
propaganda to create through continuous infiltration, the op-
posite opinion, and through this to create fértile soil for the rise
of class-war—and that at a time when, in order to conquer the
enormous difficulties of reconstruction, the closest and most
trusted collaboration between employers and employees should
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be the order of the day. Nothing is more harmful to reconstruc-
tion than a poisoned political atmosphere. Therefore, not only
the German industrialist but the working man too has an inter-
est in the clarification of the real attitude of industry. Thyssen,
Kirdorf, Baron Schroeder, and some others were not typical
representatives.”

This interest of the German industrialist and worker is also
shared by the Tribunal, which serves the truth and knows how to
estimate the harmful effects that a prejudice magnified to a myth
through propaganda may have upon the sources of the search for
truth, such as legal investigations and judgments, historical re-
search, let alone politics. No, the planned economy of the Nazi
government killed that type of industrialist who, as a great entre-
preneur, even inspired his political opponent with respect through
his influential power. The title “Economy Leader” (Wirtschafts-
fuehrer) was invented merely to look impressive on visiting cards,
and was introduced just at a time when the real type of economy
leader was being killed. The consequences were so far-reaching
that, from 1933 onward, physiognomists noticed changes in the
physiognomy of some of the leading figures of German economy,
giving them the physiognomy usually associated with officialdom.
To be sure, they had money, but their power was taken away from
them. From the proud heights of free enterprise they were
reduced to tools carrying out the orders of a State economic plan-
ning system which wallowed in bureaucracy. Its all-powerful chief
of State felt for them, just as he did for all higher ways of life, a
profound inner antipathy, and not only for them but also for the
intellectuals, the intellectual officer class and their representatives,
and the German General Staff—in short, in keeping with his
character, for all the higher classes. If the prosecution, therefore,
in the same context mentions the name of the leader of the “other
Germany”, who was killed on 20 July, or that of General von
Fritsch, then these two dead men would have the right to turn
over in their graves. Your Honors, you have already heard Gritz-
bach relate the absolute antagonism that Beck felt toward Hitler,
right from the beginning and for which he paid with his life.
Concerning General von Fritsch, the findings of the IMT trial
have proved that he, a victim of Hitler and of other leading Nazis,
as a representative of true military virtues, suffered greatly, and
finally fell in battle before Warsaw. It is appropriate here to
describe his death in the words of the Swedish captain in Schiller’s
play “Wallenstein”, who, when talking about the heroic death of
Colonel Max Piccolomini, said—“They say he wanted to die.”

E.}ven the reference, made in the opening statement of the prose-
cution [in this case], to the authority of the chief prosecutor in
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the big International Trial, cannot change the statement’s incor-
rect description of the soil on which Hitler’s seizure of power
ripened. As Mr. Justice Jackson put it in his opening before the
International Tribunal, I quote from it:*

“We know it [Nazi Party] came to power by an evil alliance
between the most extreme of the Nazi revolutionists, the most
unrestrained of the German reactionaries, and the most aggres-
sive of the German militarists.”

That the most radical Nazi revolutionaries and the most ag-
gressive German militarists cast their votes for the Nazis is
obvious; however, one must not look for the latter in the circles
of the then (1933) leading and responsible generals. What Justice
Jackson understands by the term “reactionaries” he does not say.
The conception of this term apparently lacks clarity. The democ-
racy of the Weimar Republie, the Third Reich, as well as the
present regime, all apply it to the same stratum of society. These
so-called reactionaries are obviously the scapegoats of every
regime, even of those which are diametrically opposed to each
other. This is devoid of logic. Do these people, or at least some of
them, belong to the extremely rare species of “independent
thinkers 7’ Are they being persecuted as representatives of free-
dom of thought? The Nazis, at any rate, regarded them as their
greatest peril and most dangerous opponents. I still remember a
press conference with the notorious president of the People’s Court,
Freisler, which took place shortly before 20 July 1944, and in which
I participated in my capacity as a defense counsel—I frequently
appeared before the People’s Court as a selected defense counsel.
Newspapermen asked Freisler who the most dangerous enemies
of the Third Reich were, and mentioned the Communists. Freisler
smiled mildly and remarked that this danger had been overcome
completely. They then mentioned ecclesiastical circles. Freisler
characterized their potential dangerousness as insignificant.
Thereupon he was asked: “Who, then, is the enemy?’ Freisler
replied: “Reaction,” having in mind, as I stated before, the
very same circles as we have today. The definition of the term
“reactionary,” therefore, is completely obscure. So much for the
general statements of the indictment. I shall now present my
case-in-chief with regard to the individual counts of the indict-
ment.

Your honor, if you agree, I think we will be able to finish before
the recess. There is not much more.

PRESIDING JUDGE SEARS: Very well. You may go on to the finish.
You may proceed to the end.

*Trial of the Mejor War Criminals, op. cit., Volume II, page 103,
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COUNT ONE OF THE INDICTMENT—SLAVE LABOR

Dr. Dix: The international provisions relating to this will be
dealt with by one of my colleagues. I shall not submit counter-
evidence to the assertion of prosecution that the defendant Flick
had known of the coercive methods used in the recruitment of
foreign labor. I believe I remember that the prosecution once
expressed the idea that these defendants, as some had done in
the big trial, would also claim complete ignorance of the practice
of such coercion. I have reason to assume that the prosecution, if
my memory is correct, will be found to err in respect of Flick, for
whom alone I am pleading here. From the witness stand Flick
will explain to you how much he knew, what his convictions were,
and what he assumed. These statements will. make any further
evidence with regard to this count superfluous. The same applies
to his knowledge, at that time, about the employment of prisoners
of war and concentration camp inmates. It is, however, the argu-
ment of the defense—and I refer in this respect to the beginning
of my plea—that Flick could never, even with the broadest inter-
pretation of the broad definition of “perpetrator” within the
meaning of Control Council Law No. 10, be regarded as a respon-
sible perpetrator. It is for the purpose of supporting these legal
points of view that I plead. Concerning the treatment of the so-
called slaves in the works of his combine, the prosecution’s argu-
meénts did not prove that a bad state of affairs did indeed exist and
that ill-treatment had taken place there which exceeded the limits
of what, under the circumstances, were the most regrettable but
natural consequences of those ecircumstances, which, however, does
not contradict the fact that—according to my impressions—every-
where in this world, at least in certain strata of society, a certain
“sergeant spirit” cannot be eliminated; I am thinking here of ill-
treatment by certain foremen. The decision concerning Flick’s
responsibility for any alleged abuses and ill-treatment that may
have existed is essentially not a question of evidence but one of
law. I, at any rate, have never yet heard that in an army the
army commander was held responsible for ill-treatment of soldiers
in the company, unless he neglected his duties as instructor of his
officers, and unless he had taken no punitive measures after hear-
ing that such incidents had occurred. This example illustrates,
mutatis mutandis, my legal views as to the responsibility of a
leader of a concern for such incidents. My conception of the law
can also not be refuted by the testimony of the so-called expert
witness, Kimmich, whose economic “blinkers” and whose judg-
‘ment, untroubled by expert knowledge, were surely revealed quite

“openly. Nevertheless, as an additional precaution, you will find
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that this topic will also be dealt with in the case-in-chief of the
general defense.

Above all, however, the concern of my case-in-chief, and that of
my fellow defense counsel, will be to prove that the institutions of:
the State alone were responsible for the so-called slave-labor
program, and that the individual citizen is obliged to obey the
ceriminal laws or orders of his government. We will say more on
this subject in the final speech for the defense.

I will therefore undertake to prove that the defendant Flick
did not, as the prosecution maintains, voluntarily and willingly let
these workers be used in his plants. The opinion, however, that in
the Third Reich anyone would have been in a position to refuse to
fulfill the production demands made by the government with the
explanation that he refused to employ foreign workers or concen-
tration camp inmates, or, for armament works, prisoners of war
or any foreign workers whatsoever, because they did not come
voluntarily—the opinion that anyone could so refuse without hav-
ing to pay for this refusal with the penalty of death for alleged
sabotage and undermining of the German defense morale, is incon-
ceivable to those familiar with the justice of the Third Reich and
with the tasks and habits of the Gestapo. The defense cannot
unhesitatingly presume that the Court is acquainted with this.
Proof will therefore be furnished for this also. No one who knows
the Third Reich can hold the opinion that a voluntary martyr’s
death could have changed anything in the conditions which are
censured by the prosecution. We will also undertake to prove this
theoretical question. If such conditions existed, however, then the
conception of the unimportance of an order, a law, or any other
government injunction is untenable. No legal obligation exists
to die a martyr’s death without obtaining any result whatever.
To assert the contrary would be inhuman.

COUNT TWO — SPOLIATION

The authoritative legal points of view for this count have been
briefly sketehed at the beginning of my argument. We will under-
take to prove that Flick did not personally enrich himself by
administering the works in the east and west as a trustee, but
rather pursued a policy of investment, particularly in Rombach,
which improved the real capital of the enterprise; that the orig-
inal owners were never divested of their property; and that the
so-called seizures and returns were dictated by necessities of war
insofar as it was not a question of objects, machines, ete., orig-
inally imported from Germany. Moreover, the question of the
exploitation of the productive capacity of these works for the war
potential is not a matter of evidence, but rather a legal question
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in which the eastern state enterprises should be given special
legal consideration from the point of view of the usufruct of the

occupying power, Germany.

COUNT THREE — ARYANIZATION

I will undertake to prove the claim that the State was the
responsible agent in the legal sense with regard to the Aryaniza-
tion of the Hochofenwerk Luebeck, the Rawack-Gruenfeld A.G.,
and the possessions of the Julius and Ignaz Petschek families;
that no action by the defendant Flick could have prevented this
Aryanization from taking place; that his cooperation, like that of
a lawyer, on the contrary, served to protect the rights and inter-
ests of the Petscheks, and that the economic results of this Aryan-
ization process, which was unavoidable at that time, would have
been incomparably worse if Flick had not intervened; and that it
is particularly incorrect to say that a third party and others,
especially the Wintershall-Gesellschaft or I.G. Farben, were in a
position to bring about a better economic outcome for the Pet-
scheks. This evidence, presuming it already presented, excludes
the legal possibility of a criminally responsible guilt for want
of a motive, and for want of the necessary causal connection.
I will reserve for the final plea legal arguments concerning the
question whether and to what extent Aryanizations may be in
principle regarded as criminal acts. Formulating briefly the evi-
dence thus anticipated, it would run—of course, with all the short-
comings of brevity—as follows: Flick was not the responsible
person for the Aryanization of the Petschek concern, but an advo-
cate representing their interests in this desperate economic situa-
tion. The fact that he hereby also tried to gain, at least in some
respects, a personal economic advantage and that he also succeeded
in doing so, is of no legal importance. The same thing happens in
the case of lawyers as in the case of other professions, and justi-

. fiably so.

COUNT FOUR — CIRCLE OF FRIENDS

I am of the opinion that the defense could close the files on this
count after Lindemann’s interrogation.* It will hewever, as a mat-
ter of precaution, continue collecting evidence from witnesses and
~documents concerning the nature of this circle, the purpose of the
contributions made, and the knowledge of the defendant Flick of
th‘e criminal actions committed by the SS, from evidence both by
w1tpesses and through documents. How far membership in such
a circle could at all be considered as a criminal fact is a legal

e,
“Extracts from Lindemann’s testimony are reproduced below in section V D 4.
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question which also must be reserved for discussion in the final
plea. After having thus outlined my program, and having stated
my fundamental attitude towards the general allegations of the
indictment, I ask Your Honors’ permission to begin my presenta-
tion of evidence. I believe that it will help the Tribunal in its legal
findings and in its search for the truth, if, right at the beginning,
the entire facts are presented to the Court by a witness who can
give information about the whole eomplex, and not just parts of it.
The defendant Flick himself is the witness to be called for that.
Of course I realize that many tactical aspects of the defense speak
against calling the defendant to the witness stand as first witness,
if only for the reason that he will then no longer, or only in an
exceptional case, be in a position to express his point of view
concerning subsequent testimonies of witnesses. I however sub-
ordinate these tactical considerations to the greater need of mak-
ing it easy for the Tribunal to get at the truth. Flick himself also
has only this aim in mind, and no tactical considerations. I there-
fore conclude my statements with the request that Your Honors
notify me whether, after the interval, I may call the defendant
Flick as first witness to the witness stand.

PRESIDING JUDGE SEARS: The Tribunal will recess for 15 min-
utes, and after the recess, of course, Dr. Dix, you may call your
client to the stand.

C. Opening Statement For The Defendant Steinbrinck*

DRr. FLAECHSNER: May it please the Tribunal: Quidguid deli-
rant reges plectuntur achivi. In English this means “The people
have to suffer for the madness of their rulers.” This definition
could also be applied as a motto for the present indictment. The
men sitting here in the prisoners’ dock do not belong to the group
characterized by the poet as kings or rulers. They have been
indicted for acts which are essentially connected with, or were
even actually caused by measures taken by the State. Defendants
Flick and Steinbrinck especially have been charged by the prose-
cution with having, by their acts, which the prosecution is now
submitting for judicial examination, made use of the State or
collaborated wit}_l State organizations.

We shall show the Tribunal, which comes from a country which
has kept the economic activity of its citizens free from interven-
tion by the State, how conditions developed in Germany and how
it comes about that the facts being dealt with here can be under-
stood only in the light of this development. This will be shown by
the following:

* Transeript pages 3916-3936, 18 July 1947.
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Before the First World War the activity of the State in the
economic field was confined within quite narrow limits in the
German Reich. It was limited to communications, and, through
the federal states (Bundesstaaten) and even the communities, to
the field of public utilities. The remaining fields of economic activ-
ity were left to the initiative of free enterprise. This was basically
changed at the end of the First World War. If the requirements
of war economy had brought considerable intervention by the
State in economie questions, after the war the activity of the state
in the economic field was expanded to an even greater extent. The
collection of reparations presupposed a stronger influence of the
State upon the economy, and on the other hand, it was also the
political forces which had come into power through the Revolution
of 1918, which, in pursuance of trends toward socialization, pressed
for a stronger economic activity on the part of the State. Before
the war, the State—as far as it took active part in the economic
field—had been able to fulfill the tasks it met with in this connec-
tion, with a specialized Civil Service which had a very carefully
chosen personnel. The Civil Service of the supreme Reich and
State authorities enjoyed, and rightly so, an extraordinary repu-
tation, because of its specialized training, its ability, and its up-
rightness. The Preussische Geheime Rat [Prussian Privy Council]
had become an established concept in the entire world. The lead-
ing officials of the central authorities included prominent person-
alities who, partly in their youth, partly at a more mature age,
found their way into business.

A break in this development came about after the Revolution of
1918-19; the experienced proven forces of the civil service of the
central authorities were put out of office in a short time and re-
placed by men who had been chosen above all because of their
political attitude. This change, which began immediately during
the first years of the revolution but extended over a rather long
period of time, eliminated the old experts in the economic sector,
especially in the field of commercial and communications policy.
The experts were thus replaced by politicians, especially in the
Reich Ministry of Economics (there was naturally a similar
development in the other ministries). It was probably due to this
shortage of specialized officials, that the Reich Ministry of Eco-
nomics at an early date used industrialists for limited government
service. Characteristic of the shortage of trained officials was the
fact that at the time of the negotiations concerning reparations,
the Economy was led by Hugo Stinnes, Sr. in the early years, and at
the Paris Conference concerning the Owen Young Plan it was not
represented by officials but men from the private business world,—
at the time, Schacht and Voegler. This fact, however caused the
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government to draw personalities with the rank of a von der
Porten (aluminum industry) and Pintscher (Reich Credit) as
permanent expert advisers for industrial and financial questions,
and they, in their turn, consulted with specialist circles.

When this development had reached the point where a recon-
struction of an expert civil service for Economy had been set up,
it was upset even more basically and more extensively by the
Nazis in 1933 than it had been in 1918. This time the ministries
were not only purged of so-called unreliable elements, but each
field of activity of a civil servant and the tenure of every higher
office was made dependent upon Party consent. Just as the officials
before 1933 had hesitated, for the most part, to make independent
decisions, partly on account of their insufficient knowledge and
partly on aceount of the constantly shifting currents in economic
policy between the social democratic conceptions and the liberal
attitude of the People’s Party [Volkspartei], in the same way now,
they were even more afraid of assuming independent responsi-
bilities. No civil servant could foresee how his decision would be
regarded by the Party. As a result of this, a reaction set in, of
foisting the decision upon one’s superiors whenever possible. As
a result of this, the highest authorities in the ministry were over-
burdened with trifles. While Schacht was Minister of Economics
he tried to eliminate this overburdening of the highest authorities
by appointing men whom he trusted as general experts (General-
referenten). And these men were Blessing, Wohlthat, Brinkmann,
and Herbert Goering. In other fields, however, almost every im-
portant problem went to the State Secretary (Staatssekretaer) for
a decision, or else the decision was delayed as long as possible.
The large economic enterprises however, which had to turn to the
State for decisions, and were dependent on them, were therefore
compelled to maintain constant contact with the leading officials
of the ministry.

A second line of development led to the same result. The social
democrats who had come to power after the revolution of 1918,
had raised the issue of the socialization of basie industries as part
of its program. Since economic and also political factors hindered
the carrying out of this aim, it confined itself, together with the
other leftist parties in the government, to a state-controlled
planned economy, of which Walther Rathenau and Wichart von
Moellendorf were the special champions. In this connection,
Rathenau was considering not only planned control of imports
and exports (indispensable because of the reparation obligations of
Germany) but also an extensive regimentation of domestic trade,
both from the aspect of production as well as of sales and con-
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sumption. The trained and specialized civil service necessary for
such extensive economic tasks was lacking. It was therefore
decided to organize economic autonomy and to assign it tasks of
a State character. An Iron Economy Association and a Reich
Coal Council were founded, which, after some time, however,
showed themselves to be impractical. During the period after
the stabilization of the mark, however, with its trend towards
systematization and cartelization, these tendencies were revived.
The great amalgamations of the steel industries on the Ruhr, in
Upper Silesia, and in central Germany, and the formation of the
sales syndicates and international iron cartels, prove how much
people were concerned about economic competition from foreign
countries, and what pains they took to remain capable of meeting
their competition.

The amalgamations in the raw steel industry were soon followed
by mergers in the entire iron-processing industry, in the textile
industry, and in the chemical industry. Up to the rise to power of
national socialism these amalgamations were effected by voluntary
union of the entrepreneurs of related industrial branches.

After the rise to power, this system of economic merging info
self-governing organs was more strongly organized by the State,
which in 1934 passed a law, according to which the right to estab-
lish compulsory cartels was vested in the Ministry of Economics.
This strict concentration of all enterprises of industrial character
became the foundation on which alone, later on, the complete
control of export and import within the program of Schacht’s
new plan, as well as the steering of the home production, could
be built up.

The NSDAP, having attained power in 1933, had been hostile
to trusts ever since it had announced its party platform, and it
was also opposed to cartels. Economic necessity, the economic
policies followed under the aegis of the NSDAP which actually
presupposed a merger of industrial branches, forced the Party to
put up with the increasing trend towards merging of industries.

After the Four Year Plan had practically made State direction
of economic activities a point of its program, the State decreed
economic planning and compulsory regimentation of the entire
economic life, fixing ceilings for wages and prices of production,
whereby stabilization of the price level was established and thus
-any free industrial activities were abolished. Seen from a prac-
tical viewpoint, this state-decreed planning replaced the initiative
of the individual industrialist by the association as representative
of the entire industry. Later on, during the war, from 1942 on, any
~ free initiative on the part of the industrialist was abolished; he
was ordered what to produce, he was told how many workers he
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could have for carrying out his tasks, and many other things.
Even before the breaking out of the Second World War the
government aimed at the highest possible export in the interest
of facilitating the balance in foreign exchange. Every export
deal was checked by a supervising agency. The issuing of an
export license depended on whether the country of destination also
accepted other German goods. The supervision also included
checking on the countervalue for export deals actually coming
into Germany. On the other hand the import of nonessential
goods was throttled, and everything was done to the effect that
imports would come predominantly from countries with which
Germany had a balanced exchange of goods. In order to effect
this, some—sometimes very complicated—triangle deals were con-
cluded, the combinations of which became even more varied
through the fact that foreign nations also began, to an increased
degree, to direct their own exports toward certain countries and
to limit their imports to those same countries. The winding up
of such deals depended, in every phase, on the permission of the
foreign exchange agencies—the Reich Ministry of Economies, the
Chamber of Commerce, the various supervision offices, ete. The
State direction of industry also aimed at elimination of so-called
unnecessary competition. This was effected mostly by dividing
up the total production according to quotas and giving it to the
enterprises affiliated with the various associations of indus-
trialists. In foreign trading too, many subproducers were com-
bined in one administratively responsible authority, in the case
of large orders for instance. Since it was the purpose to get the
highest possible price for exports and to buy imported goods at
the cheapest possible price, a monopoly organization for individual
transactions was furthered and some of those groups were given
extensive independence and authority whenever the necessity
arose. For transactions in steel, railroad, and bridge materials
for Turkey, Rumania, and Bulgaria, the leading steel firms, Krupp,
Vereinigte Stahlwerke, Gutehoffnungshuette, Otto Wolff, Linke-
Hofmann AG, and Henschel were combined in the so-called
Ostkonsortium. For the conclusion of transactions with a foreign
client the signing authority was, in each case, given to one of
these firms. This firm also had to conduct the negotiations with
the German authorities. There was also a China-Konsortium, a
Sehiffsbau-Stahlgemeinschaft (shipbuilding steel association). The
buying of ore supplies for the Ruhr works from Sweden, Spain,
ete., was centralized at the Vereinigte Stahlwerke, while the sale
of tin plate to the foreign canned food industry was handled by
the firm of Otto Wolff; and there are many other examples.
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The State control of the exchange of goods corresponded to
the eontrol of currency exchange with foreign countries handled
by the Reich Bank. Since German industry was highly indebted
to foreign countries, it was of greatest importance that interests
and amortization were safeguarded within the framework of
foreign exchange control. This regulation scheme finally became
so complicated that one could, without exaggeration, call it a
special science. In the later course of the evidence it will be
demonstrated what ways had to be chosen in order to secure the
means for paying back credits within the program of the Inter-
national Moratorium Agreement.

A strong centralization of the respective offices and a trained
and experienced staff of officials should have been a prerequisite
for such strong influencing of industry on the part of the State.
It has already been mentioned that, apart from a few exceptions,
the people needed to handle these swelled-up State activities, with
regard to industry, were nonexistent. The acemulation of State
encroachments on industry would really have necessitated a clear
limitation of the competency of the individual agencies.

Instead, after 1933, an ever-increasing parallel system of
various authorities with different directives and competencies
came into being. The consequence was a bureaucracy whose
working methods became increasingly clumsy and vague. Ger-
many probably had the strongest state regimentation of economy
in the world, except Russia. The Office for the Four Year Plan,
with its extensive functions, encroached on the fields of activity
of the Reich Ministry of Economics, of the foreign exchange
offices and of economic policies. The Ministry of Labor was
more and more curtailed by the German Labor Front which took
over numerous social tasks. The Foreign Affairs Office of the
Party, Ribbentrop’s staff, and the Foreign Office, as well as the
Reich Ministry of Economics, interfered with foreign economic
policies. Within a short time these agencies issued independent
orders. When foreign exchange problems and complicated for-
eign deals were concerned, partly the Reich Bank, partly the Four
Year Plan, and partly the Reich Ministry of Economies were the
competent agencies. The Reich Ministry of Economics was com-
petent for the import of ore, as were the Foreign Office and the
Four Year Plan. Any transactions planned within Germany, like
regrouping, new combinations, ete., were also subject to the con-
sent of the economic-political authorities of the Party, among
them the Keppler office. If one neglected to apply in time to these
authorities, objections and opposition had to be expected which
would delay if not prevent the carrying out of the planned trans-
actions. This comprehensive influence of the State on all economic

139



happenings was only bearable for the industry if the State also
provided the authorities and official agencies with extensive in-
formation, and did everything to furnish them with the necessary
documents for the decisions expected from them. The agencies
on their part could stand this working together since, in cooperat-
ing with the respective representatives of industry, a relationship
of confidence was created, as long as industry kept up its self-
discipline and remained conscious of the responsibility involved
in accepting State tasks. While in the twenties the organs of
industry were actively engaged in economic legislation and,
through their experts, were in a position to make extensive
proposals with regard to the formulation of trade agreements,
tariffs, tax legislation, etc., they were, after 1933, completely
eliminated from the legislature, but were, on the other hand, to
an increasing degree, asked to work on individual practical busi-
ness deals.

The development mentioned above explains Flick’s cooperation
in the reorganization of the iron industry in German Upper Silesia
and the various tasks which were assigned to him by the State,
and about which he has already made his statements. It explains
why Flick and Steinbrinck were asked to assist in the practical
execution of the transfer of Jewish property to the iron and steel
industry, which was demanded and furthered by agencies of the
State. It explains the transfer of administrative funetions in the
occupied territories to Steinbrinck. And, finally it is the reason
why Steinbrinck, too, is held responsible for activities which he
carried out in exercising these functions.

The prosecution, in count one of the indiectment, charges Stein-
brinek with having been a principal in, accessory to, or, con-
nected with: enslavement and deportation, slave labor of members
of the civilian population of countries under occupation, enslave-
ment of concentration camp inmates, and the use of prisoners of
war for work having a direct relation with war operations.

As far as the prosecution has submitted evidence concerning
the utilization of foreign workers, concentration camp inmates,
and prisoners of war in the plants of the Flick Konzern, this
evidence, as far as the defendant Steinbrinck is concerned, is
irrelevant. As the prosecution itself states, Steinbrinck left the
Flick Konzern at the end of 1939. Even if the evidence for the
treatment of the workers brought forth by the prosecution were
typical, which is contested by the defense, the defendant Stein-
brinck could not be charged with any such responsibility. The
prosecution is attempting to base his responsibility in such a way
that he, as member of the board of directors of the Reichsvereini-
gung Kohle (RVK), is to be blamed for the policies concerning
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labor. This interpretation does not do justice to the actual and
legal conditions existing within the RVK. The Reichsvereinigung
Kohle was a compulsory association of the German mining
industry. The defendant Steinbrinck was called into it as he in
his position as chairman designate of the Rheinisch-Westfaelisches
Kohlensyndikat, appeared to be especially suited to look after the
interests of the distribution of coal in the Reichsvereinigung
Kohle; secondly, because Steinbrinck was being looked upon as
an expert in the sphere of coal economy, and lastly because he
was meant to be the adviser on problems concerning the coal
economy in the occupied western territories. Here it is un-
necessary to go into the details of the construction, the composi-
tion, and the sphere of duties of the Reichsvereinigung Kohle,
and on the manner in which business was being done, as these
items will be treated separately according to distribution of
points among the defense counsels. To avoid unnecessary
repetition, all this will be treated here only to such an extent as
it seems necessary for the recording of the defense for the
defendant Steinbrinck.

The Praesidium of the Reichsvereinigung Kohle was a body of
many members; its functions were distributed among the indi-
vidual members. According to the evidence produced by the
prosecution, Steinbrinck was concerned with problems which had
nothing to do with production. Further details will be dis-
cussed during the hearing of evidence. If the construction and
the structure of this compulsory association are being estimated
correctly, then it is not justified on the basis of the penal code
to make the board of directors jointly responsible for all affairs
in which the Reichsvereinigung Kohle participated in one way
or another. But now I must point to the fact that it means com-
pletely mistaking the actual state of affairs if it is being maintained
that direct pressure had been exerted on the part of the RVK on
Sauckel, Speer, and other high-ranking people in the Nazi hier-
archy; and that the Reichsvereinigung Kohle, as a self-administer-
ing organization, was in the position to exert such pressure. The:
coal industry was not at all in a position to exert any pressure
on the authorities for the procurement of labor. It would be
mistaking the significance of political leadership in the Third
Reich if one were to assume that the heads of the political
departments would have given way to any pressure from
below. The activities of the Reichsvereinigung Kohle were only
those of a collective agency for the individual requirements of the
firms, which were made by these firms so that they could fill
‘their quota of the whole of the coal production program which
was imposed on them. The Central Planning Board, or Hitler
himself, laid down the coal production program, the fulfillment
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of which was imposed on the Reichsvereinigung Kohle. The latter
did not participate in the stipulation, neither was its Praesidium
asked its opinion. The coal requirements of the whole economy
were laid down elsewhere, and the activity of the Reichsvereini-
gung Kohle was limited to determining which quota was to be filled
by the individual firms. In most cases this stipulation was made
by the president, whose prominent position was dictated by
statute and by the actual facts. On the other hand, the Praesidium
was only of minor importance, which is already borne out by
the fact that it was only made to convene very rarely. At another
point an opinion will be expressed on the statement of the
prosecution that the Reichsvereinigung Kohle had succeeded in
increasing the coal production by ruthlessly applying the slave-
labor program of the government. But even apart from the fact
that one cannot ascribe to the Reichsvereinigung Kohle an active
role in the laying down of the coal production program, the
starting point of the prosecution is a wrong one, if it wants to
derive a criminal respongibility of the defendant Steinbrinck
from the fact that he was a member of the Praesidium of the
Reichsvereinigung Kohle. It completely overlooks Steinbrinck’s
actual position in the Praesidium. Steinbrinck was designated
the expert for coal export problems. In this capacity he had
nothing whatsoever to do with the actual production of coal, and
it is impossible to burden him with a responsibility for which
there is no appropriate basis to be found in his activity. Besides,
the defense will prove that the individual cases as put forward
by the prosecution were not typical ones for the entire state of
affairs.

As a reason for Steinbrinck’s alleged participation in the so-
called slave-labor program the prosecution takes his position as
Plenipotentiary for Coal in the West. There are no principal
considerations on which to base this responsibility, because Stein-
brinck in his capacity as Plenipotentiary for Coal in the occupied
western territories, did not possess any executive power of his
own, and thus he was deprived of any possibility to influence the
slave-labor program. It cannot be disputed that, while Steinbrinck
was active as Plenipotentiary for Coal in the West, prisoners of
war and eastern laborers were employed in Belgian and French
coal pits. As is evident from the document submitted by the
prosecution, mainly prisoners of war were concerned and to a
smaller extent civilian eastern workers. Testimony will be pre-
sented which concerns the treatment of prisoners of war and
eastern laborers in Belgian and French pits, which shows irre-
proachable conditions. So far, the prosecution has not proved
that the eastern laborers employed there were subjected to in-
human and undignified treatment. On the contrary, evidence
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received by the defense proves that good food and treatment were
given the foreign workers assigned to work in the Belgian and
French mining industry. As far as the details of the pogition of
the defendant Steinbrinck as Plenipotentiary for Coal is concerned,
it has to be said that Steinbrinck had obtained the position of
Plenipotentiary for Coal in the West from Pleiger in 1942, since
already in 1942 Goering nominated Pleiger Plenipotentiary Gen-
eral for Coal in the Occupied Western Territories. Steinbrinck
was competent as far as Holland, France, Belgium, Luxembourg,
and the territory of Alsace-Lorraine were concerned. During 1942
both Luxembourg and Lorraine were removed from Steinbrinck’s
competency. After having been incorporated in the Reich, these
territories were affliated with the Reichsvereinigung Kohle, so
that actually Steinbrinck was only competent for Holland, Bel-
gium, and northern France. Since the occupation, the administra-
tion of the coal mining industry in these territories was effected
according to the orders of the competent military commanders; in
Holland according to the orders of the Reich Commissioner.

In these territories Steinbrinck’s activity consisted in supporting
the military commanders or the Reich Commissioners so as to at-
tain the highest possible production, the adaptation of the coal dis-
tribution to the quantities produced in the territories, and also in
bringing about an agreement of the requirements of the coal
economy of the Reich with the individual interests of the terri-
tories. At the military commanders’ and Steinbrinck’s disposal
for this task were six German experts in Holland, approxi-
mately twenty-one German experts in Belgium and northern
France, six German experts in the remaining parts of France. It
has to be noted that the annual production was 12 million tons in
Holland, approximately 50 million tons in Belgium and northern
France, and 12 million tons in the remaining parts of France.
Considering this small staff, it was evident that Steinbrinck had
to rely on the assistance of the national industries when executing
the tasks allotted to him. This scheme turned out to have good
results for, during the occupation, almost 100 percent of the pre-
war production was effected in Dutch pits, approximately 85 to 90
percent in Belgium, and almost 95 percent in northern France. By
attaining these results it is proved that Steinbrinck did justice to
the justified interests of the indigenous mining industry through
the policy he adopted with the mine proprietors and the miners
regarding wages and prices. It was possible for him to keep the
mining industry in the occupied western territories on an almost
Peacetime level, in spite of shortage of materials and difficulties
in the procurement of labor. The assignment of prisoners of war
to the mining industry cannot be objected to on the basis of inter-
national law. The Geneva Convention does not prohibit it. And
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likewise, German prisoners of war were employed and are being
employed to a large extent in the French and Belgian mining
industry. Foreign civilian workers were employed to a small
extent only. Only so far as they were not used otherwise, were-
foreign workers available for assignment in the mining industry
in the occupied western territories. Not Steinbrinck, but either
the military commander or the Reich Commissioner, had to decide
on the extent of the assignment of foreign workers in the mining
industry of the occupied western territories. Therefore it is not
permissible to charge Steinbrinck with the faet that foreign
workers were employed there at all. The prisoners of war and
workers employed were treated in an irreproachable manner, and
so was their supply of food and clothing. In this respect the
prosecution was unable to procure any evidence to bear out their
statements.

Only from May 1940 until the spring of 1942, when he was
made Plenipotentiary for Coal, was defendant Steinbrinck active
as Plenipotentiary for the Steel Industry in Belgium, northern
France, Longwy-Ardennes, and Luxembourg. This activity was
based on the commission by the Four Year Plan of 25 May 1940
and the Supreme Commander of the Army of 29 May 1940. It
ended when in spring 1942 after taking over the Reichsvereinigung
Eisen Roechling was nominated Plenipotentiary General for Iron
and Steel in the Occupied Western Territories. The purpose of
Steinbrinck’s activity was to achieve the reorganization of the iron
producing industry according to a uniform plan, the raw material
supply of the industry, the directing of production and sales. Con-
cerning this task Steinbrinck was inspired by the intention to
reestablish as soon as possible the close economic collaboration
which existed between the German and western iron and steel
industries from 1925 to 1939, and which was achieved after a
comparatively short time. The assignment of foreign workers was
unnecessary at that time when the point in question was the
restarting of the works. Therefore, no reproach can be made to
the effect that Steinbrinck, as Plenipotentiary General for the
Steel Industry, participated in the slave-labor program. As a
result of Steinbrinek’s activity, however, the workers of the firms
of which he was in charge were protected against recruitment for
Germany.

As concerns the second count of the indictment, the defense of
the defendant Steinbrinck need not examine whether the reproach
made by the prosecution concerning the taking over of the trustee-
ship of the Rombacher Huettenwerke actually represents an
offense. There is no proof that the defendant Steinbrinck partici-
pated in negotiations which brought this about. The presentation
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of the prosecution, by which the latter tried to support its assertion
that Steinbrinck in his official position participated in plans which
led to the spoliation of the native industry, remains without evi-
dence. Rombach was not under Steinbrinck’s jurisdiction. His
powers did not extend to the industrial area of Lorraine, to which
Rombach belonged. Thus he could not have participated in any
action such as that with which he is charged by the prosecution
under count one concerning the Rombacher Huettenwerke. The
assertion to the contrary, as advanced by the prosecution, is based
on a misapprehension of the facts; probably no attention was paid
to the limitation of Steinbrinck’s powers. At this point Stein-
brinck’s defense wishes to emphasize that it does not mean to
imply that it does in principle accept as justified the viewpoint of
the prosecution, namely, that the taking over of the trusteeship
for Rombach represented a spoliation of French industry.

Under the same count of the indictment the further charge
against Steinbrinck is that in his capacity as Plenipotentiary
General, both for coal and for the iron and steel industry, he held
an outstanding position within the controlling body of the German
over-all program, aiming at the ruthless exploitation of the sup-
plementary coal and steel resources of France, Belgium, Holland,
as well as Luxembourg, without any consideration for the restric-
tions imposed by the laws and customs of warfare. On the con-
trary, the defense will prove that the iron and steel industry in
the occupied areas was once more set going by Steinbrinck, and
that he strove to revive business connections between the German
iron industry and that of the occupied areas, which had been inter-
rupted by the outbreak of war. In Belgium they founded the
Syndicat Belge de I’Aciér (Sybelac) as well as the associations
for iron and steel foundries; associations for the pipe factories
and other factories were founded. In northern France it was the
Sidenord for the iron producing industry and subsequently the
Mecanord for the iron preprocessing industry. In Luxembourg it
was the Vereinigung Luxemburgischer Huettenwerke and in
Longwy a merger of the Meurthe et Moselle Nord with the Walz-
werke der Ardennes [Ardennes Rolling Mills]. These self-admin-
istering organizations were responsible for the execution of the
monthly production and sales program from time to time agreed
upon with the Plenipotentiary. These organizations gave a guar-
antee to the effect that the orders issued for the rationing system
were duly executed as well as that the regulations of wage and
price control were observed.

It Wa}s Steinbrinck’s task to control—that is, influence—this
economie activity of the organizations for industrial self-adminis-
tration with regard to production and sale. It is a mistake to see
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therein an act which would have to be branded as an offense
against Article IT paragraph 1 (b), of Control Council Law No. 10,
So far there is no trace of detailed description indicating on which
facts the prosecution relies in charging the defendant Steinbrinck
with participation in this program of plundering. The reference
to findings of the IMT judgment of a general nature cannot replace
such a detailed presentation. Even less can a presentation of this
kind be regarded as proof of an activity which would fulfill the
facts of the quoted paragraph of the law. It is not feasible to
maintain that every German who held some official position within
the administration of the western occupied areas should merely on
the strength of this be convicted of the crime of plundering or
participation therein.

The same applies to Steinbrinck’s activity as Pleiger’s* deputy
as Plenipotentiary for Coal in the Occupied Western Territories.
Here again the assertion cannot be substantiated and there is even
less proof that Steinbrinck’s activity was directed at a ruthless
utilization of the industrial forces of the occupied areas. Stein-
brinck’s statement submitted by the prosecution reveals that the
requirements of the home industry were met as far as possible.
The western areas, however, after their occupation by German
troops were included in the allied sea blockade en bloc, thus
eliminating the import of foreign coal at a single stroke. It is
obvious that hardships thus were created also for the industry of
the country. These conditions necessitated a reorganization of
industrial requirements along new lines as the industrial overseas
connections hitherto employed were now cut off. There can be no
doubt that in this respect the defendant Steinbrinck had to comply
with the directives he received from the authorities competent for
the occupation and its carrying out. Within his scope, Steinbrinck
succeeded in combining the requirements of the home industry
with the demands of the occupying power. In his capacity as
Plenipotentiary for Coal Steinbrinck was Pleiger’s subordinate.
Even on the assumption that the prosecution should be able to
prove that the industrial branches under Steinbrinck’s adminis-
tration were subjected to an excessive strain on their industrial
resources in favor of the occupying power—which the defense
emphatically denies—he could not be prosecuted for this. When
deciding to what extent an administration of the occupying power
drew supplies from the supplementary industrial resources of the
occupied country, this is not a question which can be answered
clearly so that the border line may be easily recognized. This is
particularly difficult in the basic production of coal and iron as

* Paul Pleiger was a defendant in the Ministries case, United States vs. Ernst von Weiz-
saecker, et al., volumes XII-XIV, this series. )
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the use of this production is extremely manifold. It is a fact that
the local industries of those areas for which Steinbrinck was
Plenipotentiary for Coal, were more adequately supplied with coal
than the industries in some parts of Germany. This does not alone
apply to the coal supplies for the industry but also includes the
supplies for the civilian population. Where Steinbrinck was in
charge the distribution of the coal industry was such that coal
was also exported to the other western areas, e.g., from Holland
to northern France, from Belgium to Luxembourg and partly also
to Germany. This could not be challenged. The coal regions with
their mining industries have always exported coal. In view of the
interwoven commercial relations between neighboring countries
it is unavoidable—in normal times even imperative—that prod-
ucts are exchanged. It is impossible to take the point of view
that due to the stoppage of imports the export of coal should have
been discontinued; this would mean to disregard the fact that
the mutual economic interrelationship and dependence of the vari-
ous areas on each other absolutely required such an exchange.
At any rate these economic relationships were so complex that
to export part of the production from the occupied country into
another could not possibly be considered an act of plundering. It
is impossible to define the concept of “plundering” in such an
unequivocal fashion—at least concerning the charge under con-
sideration—as to be able to use it as basis for a penal sentence.
The prosecution has attempted in most detailed statements of a
legal factual nature to create a legal basis for count three of its
indictment. The prosecution wishes the activity of the defendant,
which it has circumscribed by the word “Aryanization”, to be
considered as a crime against humanity in the sense of the Control
Council Law. For this purpose the prosecution has tried to élim-
inate the restrictions of the legal concept “‘crime against human-
ity” as undertaken by the IMT, by taking the point of view that
the case under discussion could not be decided on the same legal
‘basis which served the IMT for its decisions. Within the bounds
of this brief representation it is impossible to discuss the very
detailed statements of the prosecution; this must be postponed to
a later date. This much however can be said, that the very word-
ing of the Control Council Law contradicts the opinion of the
prosecution. The Control Council Law as well as the Statute of
the IMT rest on the same basis, i.e., the London Agreement which
is explicitly designated as an inseparable part of the Control
Council Law. The IMT Statute is part of the London Agreement
and has been authentically interpreted by the IMT to the effect
that crimes against humanity in the sense of the London Agree-
ment cannot be considered before 1 September 1939. It would be
inexpedient at the present moment to enter into a discussion of
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the reasons cited by the prosecution against this. To be brief 1
will only state that these reasons cannot withstand an examina-
tion, to say the least they do not necessitate the conclusions drawn
by the prosecution.

The prosecution charges that the defendant, with the help of
official agencies, put pressure on the owners of industrial enter-
prises, and that he caused them to give up their property. However,
one has to start from the point of view that it is impossible to
assume that the defendant exerted any pressure or influence on
official agencies. The material submitted by the prosecution as
proof of its assertion does not necessitate this conclusion. What
is correct is that a far-reaching cooperation on the part of official
agencies in these deals did take place; according to the asser-
tions of the defense the State even took the initiative in these
deals. This will be amplified in the course of the hearing of the
evidence. In regard to this point we just want to state briefly
that the defense will prove that pressure on official agencies did
not occur to the extent that the latter, as tools of the defendant,
had forced the owners to give up their property.

As to the next count of the indictment, the activities of the de-
fendant Steinbrinck in the “Circle of Friends” of the Reichleader
SS, the former “Keppler circle,” the defense can make good use
of the statements of the witness Lindemann, whom the prose-
cution brought in for this very count of the indictment. Apart
from the declarations of this witness, the defense will bring further
evidence for the assertion of the defense to the effect that the
activity of the “Cirele of Friends,” as represented by the prosecu-
tion, does not at all correspond to the actual situation. The “Cir-
cle of Friends” was not an agency which advised the government
of the Third Reich in economic or economic-political matters. The
members of this circle did by no means form a homogeneous
body which might have been able to exercise such advisory func-
tions. Opposite the prominent industrialists invited by Keppler,
or Kranefuss to the meetings of the Circle were persons who were
full time officials in the SS and who, according to their origin and
activity, presented completely divergent points of view, so that
uniform aids or a uniform attitude of this group as such was
inconceivable,

As to the other charge against the defendant Steinbrinck, his
membership in the SS, it will be proved that Steinbrinelk did not
do any duty in the SS, that the rank of Standartenfuehrer with
which he was taken into the SS was given to him for one reason
only: Himmler wished to increase the respect of the public for
the SS by taking persons like Steinbrinck into the SS. The lat-}
ter enjoyed great public esteem as one of the best-known subma-
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rine commanders in the First World War, and as knight of the
order Pour-le-Mérite. On his fiftieth birthday Steinbrinck re-
ceived from Himmler the rank of Brigadefuehrer. He never saw
any duty in the SS. Only when in 1983, the National Socialist
government convened in Godesberg with the top generals of the
armed forces, Steinbrinck was asked to attend for purely repre-
gentative reasons. On this occasion Steinbrinck was a member
of Himmler’s entourage. This did not imply any special func-
tions, it was a purely representative affair. The assertion ¢f the
prosecution to the effect that Steinbrinck had particularly close
relations with Himmler will be rectified in the course of the
argumentation. Steinbrinck’s membership in the SS was of a
purely formal nature and it is to be examined whether the bestowal
of an honorary position falls at all under the regulations of the
Control Council Law pertaining to membership in criminal or-
ganizations. Even if this should be part of the indictment, the
prosecution will not be able to charge the defendant Steinbrinck
with this membership. Details will result from the personal
examination of the defendant and from further presentation of
evidence.

D. Opening Statement for Defendant Burkart*

DR. KRANZBUEHLER : Honorable Judges!

As part of the over-all defense I have undertaken to deal with
the question of foreign workers. The prosecution combines both
the procurement of foreign workers and their employment in
Germany under the term ‘“Slave Labor Program’” and describes
all defendants as chief perpetrators responsible for this program.

The legal reply to his charge shall be reserved for a later part
of the proceedings. At this point I only want to point out two
facts, which have to be taken into account in any just estimation.
Only he who sees not only the foreground but discerns also the
background, can form a correct judgment of the contents of a
picture. But the background of this indictment and of all its
charges is total war with all its undreamed of effects of an
economic and ideological kind. Evidence will show over and
over again that the defendants became involved in these events
a‘izf,ta fact, which they had not caused and which they could not
alter.

The second fact of a general nature is that since the First
World War conceptions have changed, whether the state is
Ju-stiﬁed to force individuals to do certain work against their -
will. I shall prove this change of conceptions from the laws of

* Transcript pages 3937-3943, 18 Jnly 1947.
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some European states. I shall endeavor to trace this develop-
ment up to the latest times and to explain not only its theoretical
regulations, but also its practical consequences. While request-
ing the Tribunal to join me in remembering the described
historical background when looking at the charges against the
accused industrialists, I shall then consider the so-called slave-
labor program in detail. By the judgment of the International
Military Tribunal this program has been declared criminal in
its entirety. Such a comprehensive statement may have been suffi-
cient as long as the question of over-all responsibility for this pro-
gram was under discussion. But it is not sufficient where a criminal
participation in this program has to be proved. For the program,
as described by the prosecution, extends over many years and
many countries. It comprises totally different functions—the
procurement of workers, their distribution, their employment,
and their treatment. If it can be proved that the defendants
participated only in such sections of the program which are not
criminal, or that they only knew of such sections, then no indi-
vidual guilt is established and there is no possibility of punish-
ment. In taking evidence, therefore, we have to investigate the
individual sections of the program and to establish the defend-
ants’ participation in them. In this process it will become evident
that the prosecution bases its arguments in a decisive question
on wrong figures.

According to the opening statement of the Chief Prosecutor,
of the 5 million foreign workers, only 200,000 went to Germany
voluntarily. The remainder, that is 4.8 millions, was—I quote
from the statement—“corralled in man hunts in which houses
were burned down, churches and theaters were searched, children
were shot, and families were torn apart by the SS and other
recruiters.” These 4.8 million workers. who were displaced by
criminal means, form the basis of the indictment. And this
basis is quite obviously and to an enormous extent wrong. In
proof of this I shall refer to the same chief witness who has
been used by the prosecution, namely, Sauckel. The same applies
to the question of the time when forcible drafting of workers
started to any extent worth mentioning. Sauckel, in the affidavit
submitted by the prosecution, declares this time to coincide ap-
proximately with the fall of Stalingrad, i.e., in January 1943.
(NI-1098, Pros. Ex. 71.) Kehrl, in the minutes of the Central
Planning Board of 1 March 1944, which have also been submitted
by the Prosecution, speaks of an even later time, namely, of June
1948, (R-124, Pros. Ezx. 81.)

The high number of voluntary workers, as well as the time
when coercive measures began, will play an important part in
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the discussion of the documents submitted by the prosecution to
prove its case. The defendants and witnesses will express their
opinion on these documents, and it will become clear from this, that
the constant identification of foreign workers and ‘slave work-
ers” as effected by the prosecution in its presentation of evidence
and its argumentations, is in no way in accordance with the facts.
The chief prosecutor in his opening statement quoted remarks by
Sauckel and Himmler on the exploitation of foreign workers, to
characterize the criminal intentions of the government agencies.
Neither the defendants nor the plant leaders, who were responsi-
ble for the treatment of foreign workers in the plants, knew
these remarks, nor has the prosecution offered any proof of such
knowledge. The plant leader was confronted with the government
“program”—I am for once willing to use this expression—in the
shape of a multitude of laws, regulations, and orders of govern-
ment agencies. These regulations make no enslavement mani-
fest. On the contrary, many of them have the character of
welfare measures, and the International Military Tribunal ex-
pressly attested to Sauckel that it does not appear as if he had
been in favor of a brutal treatment of foreign workers.

In any case there was not the slightest reason for the plant
leader not to comply with these government regulations. When
dealing with the decisive charges raised by the prosecution on
account of the use, treatment, housing, feeding, ete., of foreign
workers I shall submit to the Tribunal the most important regula-
tions issued on these points. These regulations were not inhuman
in their contents. They had to be carried out by the plant leader.
Their execution was constantly supervised by government and
Party agencies, and in many cases these agencies directly inter-
fered with the treatment of foreign workers in a way which was
outside the competence and the influence of the plant leaders.
Where, however, a remnant of liberty of action was left to plant
leaders in spite of all regimentation, they always used it in the
interest of their workers.

Just as the State was responsible for the treatment and em-
bloyment of foreign workers, so the State was likewise the sole
decisive agent in their procurement. The cooperation of the
factories in the procurement of workers was restricted to volun-
tary recruitment. It was not left to the discretion of the plants
to requisition workers, as is asserted by the prosecution. On the
contrary, this was just as voluntary as it is voluntary for a man
who is afloat in water to swim or to drown. I shall explain to
the Tribuna] in what manner and with what emphasis the pro-
duction programs were imposed on the plants and through what
channels the requisitions of workers were made. This will show
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at the same time, that the plants had not the slightest influence
on whether, in any country, workers were forcibly recruited or
not.

As the prosecution tries to prove participation in the criminal
slave program by membership in certain economic organizations,
I shall deal with the tasks of these organizations, as far as these
are of importance in this context. As the prosecution still main-
tains its charge in this point only against Dr. Flick, I shall to
this extent speak for this defendant in agreement with Dr. Dix
and with the consent of the Tribunal.

In doing so I shall confine myself to the Economic Group Iron
Producing Industry and to the Reich Association Iron, while
Dr. Siemers will deal with the Reich Association Coal. My evi-
dence will show that the Economic Group Iron Producing Industry
lost its significance completely after the foundation of the Reich
Association Iron in 1942. The Reich Association Iron was con-
cerned with problems of quite a different nature than those of
allocation of labor, and I shall furnish proof of this with both
documents and witnesses.

In recalling the powerful words of the prosecution with which
it lashed out against the criminal method of the slave-labor pro-
gram during the indictment and during the opening speech, it
can already be established after the case-in-chief of the prosecu-
tion, that of those allegations very little has remained concern-
ing the plants of the Flick group. In presenting our own
case in chief this will dwindle down to such an extent, that any
participation in a criminal setup will be out of the question. On
this point too we have distributed the work among us. While
Dr. Siemers will deal with conditions existing in the hard coal
and finishing group, and Dr. Pelckmann will examine the Max-
huette and its affiliated subsidiaries, my own evidence will take
up the plants of the iron producing and the soft coal group. It
will deal, in particular, with the allocation of concentration camp
inmates to Groeditz, and the alleged ill-treatment of prisoners of
war in Lauchhammer. It will further deal with the treatment
of foreign workers in the Havel group in Spandau and Branden-
burg. Finally, we shall give particular attention to the remark-
able statements made by the witness Voytovitch concerning Rom-
bach, that witness who used to wash herself every morning in
her tears.

At this point reference should perhaps be made to the almost
insurmountable difficulties which present themselves to the pro-
curing of evidence concerning the above-mentioned plants. For
these plants are either in the Soviet Zone of Occupation or in
France. Hence, they are practically inaccessible to the defense.
Individuals who could make exonerating statements are silent for
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fear of reprisals. An unscrupulous hate campaign against the
“hyenas of monopolistic capitalism,” paralyzes any attempt in the
eastern zone to support the defense. I beg the Tribunal to take
these abnormal circumstances into consideration if the evidence
on this point should not turn out to be as complete as might be
desirable and possible if conditions were normal.

It may seem strange that the person of the accused does not
appear until almost at the end of my statements. But in this, I
only follow the methods of the prosecution which characterize
this kind of trial. The prosecution has taken the greatest pains
to prove, on the basis of documents, the decisive participation
of the Berlin administrative office of the Konzern in the procure-
ment of foreign labor, as well as the knowledge of the defendants
who were active there, of abuses or criminal methods in the pro-
curement, use, or treatment of foreign labor.

Dr. Nath has undertaken to elaborate in greater detail the
duties and responsibilities of the Berlin administrative office.
My evidence on this count will therefore mainly confine itself
to the question of knowledge of and participation in the problems
of the foreign workers by the Berlin administrative office. I
hope that this knowledge and participation will completely re-
move the charge of criminal complicity.

Regarding the second count of the indictment, namely, the
spoliation of occupied territories, I shall, on the basis of the
work distribution, deal with two cases. The first is Rombach.
Although I find it difficult to refute the evidence of the indict-
ment, which I did not quite understand, I shall, however, endeavor
to prove that the activity of the defendants had in no way any-
thing to do with the traditional concepts of spoliation. Neither
can there be any questions of exploitation, inasmuch as one sees
in it an unsound, excessive strain. The Rombach blast furnace
plants have been returned to the French administration in a
better condition, without doubt, than they were in when they
‘were placed under the trusteeship of the Flick Konzern in 1941.

In judging conditions of Dnepr Steel it is even more difficult
to disecern what should really constitute the criminal action of
the defendants. The legal argumentation on this subject will
belong to a later phase of the proceedings; but in point of view
of fact it must be stated that the activity of the Dnepr Steel
Company was not in the nature of exploitation, but on the con-
trary, a constructive one. In this, however, the defendants can
be apportioned neither praise nor blame, for the Flick Konzern
had to furnish the personnel for Dnepr Steel exclusively, but
exercised no material influence on its management. This was
the responsibility rather of the Berghuette Ost of which Mr.
Pleiger was in charge. I shall prove, through introducing wit-
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nesses, that this assignment of responsibilities conformed not
only to the articles of incorporation, but also to factual conditions.

Finally, in limiting myself to the utmost, I shall produce evi-
dence concerning the character of my client, Dr. Burkart. I.
fully realize that he has been indicted here not as an individual
but as the incumbent of a certain position. For this very reason
I shall demonstrate that the character of this man is anything
but that of a criminal. In this way, I should like to remind the
Tribunal that a sentence is neither aimed at a system nor at a
position, but at an individual. Should there be any doubt as to
his personal guilt,—and I think that doubt is the most unfavor-
able possibility left after the evidence at our disposal—then let
his character tip the scales for the decision.

E. Opening Statement For Defendant Kaletsch®

Dr. NATH: Mr. President, gentlemen of the tribunal.

The defense of the defendant Konrad Kaletsch gives me reason
to rely on the fundamental perceptions and legal conceptions
which, for a long time now, have been counted among the basic
demands of human rights in the penal law system of all demo-
cratic civilized nations, especially in the United States of America.
I mean, in the first place, the principle which requires the per-
sonal guilt of the perpetrator, if he is to be held responsible
under criminal law.

In his excellent opening statement, my highly esteemed co-
defense counsel Dr. Dix, has justly called attention to the differ-
ences between Anglo-Saxon and Continental legal conceptions.
However, I believe that in this matter I may also point to legal
conceptions which Anglo-Saxon and Continental legal circles have
in common.

I am in complete agreement with the opinion of the Interna-
tional Military Tribunal in its judgment, if this International
Court declares it to be one of the most important principles that
criminal guilt is a personal one. (Compare judgment of the Inter-
national Military Tribunal, The Accused Organizations, Article
9.)%

As German defense counsel I therefore welcome it, if in this
Court, the American Military Tribunal No. IT, in its reasons for the
judgment against the former Field Marshal Mileh, refers to the
ancient and basic conceptions of Anglo-Saxon jurisdiction, which
are anchored in the English common law, and have been vigorously

1 Transcript pages 3944-3956, 18 July 1947,
% Trial of the Major War Criminals, op. cit., volume I, page 255,
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defended in the United States since their inception as bases for
jurisdiction by American courts. He, who as defense counsel,
had to experience during 12 years of Nazi dictatorship how these
principles, hitherto in force also in Germany—especially the prin-
ciple of a just hearing before an unprejudiced court before which
all human beings are equal—were more and more disregarded,
will welcome with all his heart the reestablishment and applica-
tion of these legal principles of penal law in Germany which
were formulated by the American Tribunal No. IL* (1) Any
person accused of having committed a crime will at first be con-
sidered as not guilty, and (2) He will be given the benefit of the
doubt until such time-as his guilt is positively proved. And if
this Court, in addition, continues that, if the results of the pro-
curing of evidence may be equally taken as proof for his guilt
or innocence, they are to be interpreted in the sense of his inno-
cence; we recognize herein the old legal principle which was
taken from the Roman Law and was also in force in the German
Penal Law up to the Hitler regime: in dubio pro reo.

The prosecution formulates its responsibility with the first
sentence of its opening statement when it says—‘“The responsi-
bility of opening the first trial of industrialists for capital trans-
gressions of the law of nations, imposes on the prosecution, above
all things the obligation of clarity.”

To the same extent it is the duty of the defense to bring about
this clarity by its argumentation and by its submission of evi-
dence. Only a clear and objective ascertainment of the facts by
application of the basic legal principles mentioned above can
lead to a verdict by the Court which is fit to establish and
strengthen one of the most important pillars of the democratic
state, namely the confidence of the people in an independent
jurisdiction and justice. To the judgments which you, the
judges of this Tribunal, pass here in Nuernberg, the attention
of a people is directed, a people who had to stand the most severe
shocks in its legal sphere during the period of the Hitler dictator-
ship. Therefore it is not surprising that this people, to a large
extent, faces the American courts and the judgments pronounced
in Nuernberg with skepticism. Confidence in law and justice
and in an independent judgment can only be regained with
difficulty when it has been so thoroughly lost as was unfortunately
the case under the Hitler regime.

“Justitia est fundamentum regnorum!” Thus reads also the
warning cry of the venerable fighter during the Hitler period,
His Eminence, the Cardinal Count Gahlen. Whoever had the

* See judgment in case of United States vs. Erhard Milch, volume II, page 778, this series.
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honor, as I had, to discuss this cry of distress with the late
Cardinal during the time of the decay of German legal life, will
congider it a legacy to help realize it in a sorely tried Fatherland.

In submitting evidence the necessity for clarity will lead me
to discuss definitions, to examine the title and official position of
my client, which on first sight may lead to suppositions as to
a sphere of responsibility which, however, cannot be brought
into accordance with the facts. In this connection it is to be
mentioned in advance that it is impossible to deal with every
one of the numerous assertions of the prosecution in its opening
statement, which could easily be refuted. However, as far as
the judicial decision of our case can be concerned by these asser-
tions, I shall comment upon them on the basis of the documents
submitted by the prosecution, as far as they concern my client.
But it does not appear to me to be essential to correct the argu-
ments of the prosecution which, for instance, say that Konrad
Kaletsch owned enormous resources, natural man-made and which
made him an enormously wealthy man.

My client was neither owner of the Flick Konzern, nor did he
exploit resources created by the hand of man, and he did not
become a tremendously wealthy man either. He did not hold
any shares of the Konzern or the Konzern companies, he was
not personally interested in the net profit, he was an employee
who had his fixed salary which definitely did not exceed the
customary remuneration for men in his position in industry.

In my argumentation, therefore, I shall show first of all the
career and the professional development of my client, which, at
the same time, will give me the possibility of indicating the
development and reorganization of the Flick Konzern wherever
necessary. It will be proved that since that time, namely since
the year 1925, until the very end, Konrad Kaletsch was always
engaged in one sphere of tasks only, namely finance, balances, and
taxes, in a clearly perceptible and logical line. It is correct when
the prosecution in its opening statement says “The defendant
Kaletsch occupied himself with the financial problems of the
Flick enterprises and, in this field, his authority extended to
all companies in the Konzern.” However, it will be necessary
for me to examine the nature of the authoritative powers; and
at the same time I shall discuss his positions as Plenipotentiary
General of the Flick Kommanditgesellschaft, as member of the
Vorstand of the Mitteldeutsche Stahiwerke AG, and as Auf-
sichtsrat of the different companies. Only if one clearly exposes
the duties and rights of the individual defendants, can one free
one’s self from vague ideas which, at first sight, may be con-
nected with so powerful-sounding a title as that of Plenipoten-
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tiary General. Only in this way will one be able to examine
whether a criminal responsibility, in the sense of the charge,
ensues from the sphere of duties of the defendant. It would mean
a violation of the principle of proving personal guilt if one were
to exceed the limits established by the sphere of tasks and the
possibilities of acting authority for the individual defendants,
and to extend them to fields with which the 1nd1v1dua] defendant
had nothing to do.

In connection with this explanatory statement it will be neces-
sary to go deeper into the organization and working methods
within the Berlin administrative office in which my client fulfilled
his tasks. Then, after this clarification has been made through
examination of my client, which I shall supplement and substan-
tiate by sworn statement of witnesses, I shall have to ask the
question: “Herr Kaletsch, what did you have to do with the
forced-labor problem, you, who since 1925 were exclusively en-
gaged in the fields of finance, balances, and taxes”?

In my argumentation and in my submission of evidence, I now
comment on count one of the indiectment. For legal considera-
tion this is broken up into three points—

1. The prosecution believes that it can see the facts of a crim-
inal act in the mere fact that the utilization of forced foreign
labor and conecentration camp inmates who had been employed
in the enterprises managed by the defendants, constitute the fact
of a crime of enslavement of which all defendants are supposed
to be guilty as chief perpetrators.

2. All defendants are guilty of the erimes of deportation on
the basis of their voluntary participation in these programs in
full knowledge of the criminal methods applied for the recruit-
ing of forced labor.

3. The defendants were the chief perpetrators in the killing,
the inhumane treatment and the sufferings of the workers while
they were employed in enterprises under their direction.

In my opinion the prosecution did not succeed in proving the
guilt of the defendants, especially that of the defendant Kon-
rad Kaletsch, in any of the three points.

As for the first point, namely the employment of foreign labor
as such, it touches basic questions of constitutional law and in-
ternational law upon which my colleagues and myself will com-
ment in our closing statements. My submission of evidence as
to this question must be restricted to pointing out to the Court
the facts which exclude the establishment of a criminal guilt.
By examining my client I shall point to the consequences to
which he would have exposed himself, had he opposed govern-
ment regulations; consequences which the prosecution expressed
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so conclusively and eloquently when it said: “The Third Reich
ruthlessly exterminated any man or woman in Germany who
tried to express political ideas outside the bestial Nazi ideology.”

The same holds true for the essential matters for the second
point, and I shall show for the third point, which raises the accu-
sation of the responsibility for inhuman treatment and suffering
of the laborers within the Flick Konzern, whether the assertion
of the prosecution is true, namely that such a knowledge did ex-
ist in the case of my client. In this respect the prosecution be-
lieves that it can state that the enterprises of the Flick Konzern
were also under the supervision of Konrad Kaletsch, so as to
find a legal basis for his alleged guilt. This assertion of the
prosecution will be proved to be incorrect as must be seen from
my submission of evidence concerning the position and tasks
of my client in the Flick Konzern. Here I shall also substanti-
ate this point of view by submitting affidavits.

I shall then continue in the same way as the prosecution and
discuss the next count, count three of the indictment, namely
the alleged crimes against humanity, of which Konrad Kaletsch
is said to have been guilty. It is a question here of proceedings
which are designated as so-called “Aryanization,” which led to
the acquisition of the shares of (1) Rawack and Gruenfeld, (2)
the Hochofenwerk Luebeck A.G., and also (3) the shares of the
Anhaltischen Kohlenwerke A.G. and of the Werschen-Weissenfels
A.G., which were sold by the United Continental Corporation
and which belonged to the Julius Petschek group. Lastly I shall
comment upon (4), the exchange of soft coal for brown coal,
which took place between the Harpener Bergbau A.G. and the
Hermann Goering Works. The cases of Aryanization were al-
ready settled before the outbreak of war. In the case of Ignaz
Petschek—exchange of soft coal for brown coal—the circum-
stances that can be brought into consideration at all for a criminal
valuation, also occurred before 1 September 1939. These acqui-
sitions have been included in the indictment by the prosecutor
by reason of Control Council Law No. 10, Article II, paragraph
1 (¢). The prosecution is aware of the fact that it is here touching
upon new territory and is demanding for the first time the punish-
ment of crimes against humanity by an American court of justice
in Nuernberg, crimes which are said to have been committed by
Germans inside Germany before the outbreak of the Second
World War—that is, therefore, before 1 September 1939. Gen-
eral Taylor has therefore considered it necessary to set forth in
long detailed arguments the prosecution’s interpretation of this
legal basis. The defense is of the opinion that the prosecution
places itself in clear contradiction to the decision of the Inter-
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national Military Tribunal in its interpretation of Article II of
Control Council Law No. 10. The International Military Tribunal
has declared crimes against humanity punishable only if the deed
was committed after the outbreak of war in the process of an
offensive war (cf., judgment of the International Military Tri-
bunal).

.That the connection of Control Council Law No. 10 with the
Moscow Declaration of 80 October 1943 and the London Agree-
ment of 8 August 1945 was the basis for the decision of the Interna-
tional Military Tribunal, is seen even in the preamble to the Con-
trol Council Law No. 10.

Accordingly we must start from the fact that Control Council
Law No. 10 contains the codification of those legal stipulations
which were also the basis for the decision of the International
Military Tribunal. A decision deviating from that of the In-
ternational Military Tribunal appears therefore impossible, and
would, in the interpretation of the defense, be in contradiction
also to Article X of Ordinance No. 7.

I do not wish at this point to discuss in detail the manifold
arguments which could easily refute the legal arguments of the
prosecution. I shall take the liberty of exposing in my con-
cluding speech for the defense, the legal interpretation of the de-
fense which is opposed to the prosecution, and which rests on
the judgment of the International Military Tribunal. In this,
I start out from the point of view that this Tribunal, which has
permitted the hearing of witnesses by the prosecution on Count
Three of the indictment, also desires the hearing of witnesses
on Count Three of the indictment on the part of the defense,
without having formed a decision as yet concerning this question
of law,

But let this much be said at this time, that the application of
the prosecution’s proposed interpretation of Article II of the Con-
trol Council Law No. 10 leads to untenable results. A man like
Julius Streicher, who is characterized by the International Mili-
tary Tribunal,* as “Jew-Baiter Number One,” by reason of his25
years of speaking, writing, and preaching of hatred of the Jews,
and who was undoubtedly guilty of numberless crimes against
humanity in the years before the outbreak of the war, was only
punished for those crimes against humanity which were com-
mitted by him in the execution of an offensive war, that, is, there-
fore, after 1 September 1939. There were, moreover, in addi-
tion to Streicher, men like Goering and Kaltenbrunner, who
were not sentenced for crimes against humanity which they
committed before the outbreak of war.

——

* Trial of the Major War Criminals, op. c¢it., volume I, page 302.
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These examples alone show to what a disproportionate and
thus unjust result the interpretation of the prosecution would
lead, if one were willing to follow it. I am therefore of the opin-
ion that purely from a legal consideration a condemnation of my
client also on this count cannot take place. The submission of
evidence on the part of the defense will, however, also prove
from the point of view of actual fact that in all the four cases
of Aryanization there existed no punishable circumstance; and
the defense submits that if such should have existed, Konrad
Kaletseh took no part in it.

The prosecution has based its criminal judgment for this count
of the indictment on the assertion that the nature of the crime
in this case was the pressure which was exercised against the
owner of the Jewish property in order to force him to sell.

These statements are made in the opening speech of the prose-
cution in the case of Julius Petschek, where it is pointed out that
“it is immaterial whether the seller receives an adequate price
or not.” Also in another passage, namely, concerning the acquisi-
tion of the Hochofenwerk Luebeck, this point of view is set
forth as decisive for criminal judgment, when it says of the
Luebeck transaction, “The pressure was as yet not so very great.”

The establishment of this criterion ought, in my opinion, to
prove decisive for a penal judgment. The fact that Jewish property
was sold at all during that period and acquired by non-Jewish
persons in Germany, can never, considered by itself, be regard-
ed as a crime against humanity. On a great number of occa-
sions, Jewish owners asked their business friends and aequaint-
ances to take over their property, and these businesses were
liquidated in a way corresponding to the circumstances of that
period which satisfied both parties. Decisive for a penal judg-
ment from the viewpoint of a crime against humanity eould thus
be, if anything, only the method in which the transaction was
carried out in these cases. For the accusation of my client,
Konrad Kaletsch, it is therefore necessary to prove that he—(1)
took any part in these negotiations and, (2) that pressure was ex-
erted by him on the other partner in the negotiation, or that
he supported pressure or approved of it in a legally relevant way.

I shall in my submission of evidence furnish proof that there
was no punishable form of participation in these transactions on
the part of my client.

The mere fact that my client, at the conclusion of the decisive
negotiations, in accordance with the duties of his department,
worked on the technical financial liquidation and, in the case of
Julius Petschek, signed the agreement with the United Conti-
nental Corporation, can never, considered by itself, make him
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criminally responsible. This question in particular will have
to be examined under the legal aspect of the form of participation
as defined in Control Council Law No. 10, Article I, paragraph 2.

Without doubt it is here a matter of the wordings of the law
whieh, in their general setting and lack of precision, call for our
attention as lawyers. I should like, therefore, at this time, to
point to the fact that proof of individual participation is abso-
lutely necessary. It must be proved that my client knew the
incriminating action to be a crime, and either collaborated in it
or incited it. It must be proved that he gave his consent for the
specified crime. In this connection, however, such consent can-
not constitute a general sanction, but a possible consent can
only be regarded as participation in a crime if he supported and
promoted the alleged perpetrators in their criminal intention
by this consent, and in this way contributed to the deed in the form
of an action of participation. It will be proved by the defense
that even the first prerequisite, namely, the existence of criminal
facts in cases of Aryanization, is lacking, and further, that in the
case of my client a form of participation in the sense of criminal
law does not exist.

The principles of actual and legal confirmation hold good for
the third case, in respect of which my client is accused and
which the prosecution in count two of the indictment has de-
sceribed as “spoliation in the occupied territories.” It concerns
the cases of Rombach, Dnjepr Stahl G.m.b.H., and Vairogs.

Here the prosecution, as far as Konrad Kaletsch is concerned,
has contented itself with general declarations, without showing
in detail the facts of the case which would render possible the
establishment of his personal and criminal guilt. In the open-
ing speech of the prosecution it is only quite generally asserted
that Kaletsch was guilty together with Flick, Burkart, and Weiss.
I shall comment upon the few documents submitted by the prose-
cution which concern my client on this count.

‘I shall likewise reserve the legal part of my detailed arguments
concerning this problem of international law for my concluding
speech.

I hope thus to be able to prove to the Court by my submission
~of evidence that Herr Konrad Kaletsch is not guilty in the sense
of the indictment.

F. Opening Statement for Defendant Weiss *

Dr. SIEMERS: May it please the Tribunal.
On the occasion of the Bavarian Export Exhibition, Mr. Kenneth
E. Dayton, the Deputy Director of the Military Government for

* Transeript pages 3960~-3874, 18 July 1947.
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Bavaria, stated that the greatest insufficiency of the Germans
in the past months lay in the fact that they had not worked out
any plans for industrial development. Planning for German
economy must not be left entirely to the government, since it
lacked experts with sufficient experience and the knack to unravel
the complicated and extensive plans.

I offer no opinion as to whether this criticism of Mr. Dayton
concerning German industry is justified. But in any case I have
the impression that Mr. Dayton is not in close contact with the
American prosecuting authorities. For, otherwise, he would
know that the prosecuting authorities started an anticapitalist
campaign against German economy 2 years ago, and in connec-
tion with that arrested the majority of the leading German
industrialists who, to a great extent, are still in custody. It is,
after all, no wonder if these measures which were greeted joy-
fully by the Communists and the anticapitalist eastern states,
worked out most unfavorably for the development of German
economy. It is this very criticism uttered by the American Mili-
tary Government which shows how problematic and how dan-
gerous is the procedure of the prosecuting aunthorities. It must
be clearly recognized and explicitly stated that the industrial
trials planned by Justice Jackson and conducted by or in the
process of being prepared by General Taylor, represent no
criminal proceedings against a few industrialists, but are basically
an attack against the whole German economy. This results from
the extraordinarily comprehensive forms of participation speci-
fied in Control Council Law No. 10, Article II. According
to the argument of the indictment, a hundred thousand German
industrialists, employees, and workers are war criminals, be-
cause they have been involved in some way or other in so-called
slave labor and in employment of prisoners of war. It corre-
sponds absolutely to general humane feeling if these people are
called to account who have themselves committed crimes against
humanity. But it is incomprehensible when the charge is not
made against real criminals but, purely for reasons of inter-
national law, against industrialists whose guilt lies in that they
were industrialists and not powerful enough to oppose the
measures of a dictatorial government.

1. For the first time in the history of law, here in this trial,
industrialists—that is private persons—stand before the court
because they are alleged to have violated international law. I
consider this legally inadmissible. All previous international
treaties, as for instance the Hague Convention on Land War-
fare of 1907, and the Geneva Convention on the Treatment of
Prisoners of War of 1929, were directed at the State, and not at
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private individuals. It was a general principle that the responsi-
pbility for observing rules of international law was the state’s.
The International Military Tribunal has deviated from this prin-
ciple in the great Nuernberg judgment and it holds responsible
not only the impersonal state, but also those persons who have
acted for this state. This argument may at least be justified in
the interest of the development of international law because it
seems to be logical that he who acts in the name of the state
is just as responsible as the state itself. But it is not under-
standable if now the prosecution goes beyond that and wants
to make even the individual citizens, that is, private persons,
responsible, although these private persons have not themselves
acted for the state in the course of its measures, but on the con-
trary were the victims of the measures taken by the State; that
is to say, they were obliged as citizens of the state to suffer the
measures taken by this state.

It is in agreement with this when the French Chief Prosecutor
de Menthon in the great Nuernberg trials said the following in
his opening statement of 17 January 1946 :*

“It is obvious that, in an organized modern state, responsi-
bility is limited to those who act directly for the state, they
alone being in a position to estimate the lawfulness of the
orders given. They alone can be prosecuted and they must be
prosecuted.” [Emphasis supplied.]

The present prosecuting authorities are opposing this trend of
thought when they prosecute the industrialists, that is, private
persons who, in contrast to the defendants at that time, such as
Goering, Sauckel, Rosenberg, etc., did not act for the State.

This fundamentally new attitude taken up by the prosecuting
authorities has consequently evoked considerable opposition in
the whole world.

Justice Jackson, the American Chief Prosecutor in the first
trial, had not been able to carry through before the Tribunal his
idea of the collective guilt of the German people; beyond that he
championed the trial of the industrialists and in the meantime,
influenced by the IMT judgment, withdrew from further trials
while another member of the prosecution, selected by President
Roosevelt, General Donovan, did the same thing many months
earlier. In December 1946, that is 2 months before the present
indictment was made, the prosecutor Pommerantz returned to
America and to the journalists stated expressly that he could no
longer represent the prosecution out of legal conviction. In the
meantime, as is generally known, the Republican Party in the
United States declared itself against the Industrial Trials and—

* Trial of the Major War Criminals, op. cit., volume V, page 888,
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just ag significantly—evidently also the government of the British
Empire, since it refused participation in these trials. How much
the American trial against the German industrialists was won-
dered at, not only by the Republicans in the United States, but
also in London in spite of the Socialist Government, was shown,
for instance, by the inquiry made by the Labor M. P. Rhys Davies
on 23 May 1947 in the British House of Commons, whether works
managers, foremen of mines, engineers, and manual laborers,
who helped the National Socialists to wage war, would likewise
be arraigned after the American authorities had now arraigned
the leading German industrialists for the same reason.

All this shows that the prosecuting authorities have gone too
far in their fundamental attitude; the evidence produced by the
defense will show that the attitude of the prosecution is based to
a large extent on legal errors, and that the actual conditions under
which the accused industrialists lived cannot be made to agree
with the legal conception of the indietment.

2. The prosecution quotes in its indictment all the articles of
the Hague Convention on Land Warfare and of the Geneva Con-
vention, against which the defendants have allegedly offended. In
quoting these articles the prosecution forgets to mention that the
Soviet Union did not ratify the Geneva Convention. Still more
important is the fact that the prosecution in its argument ignores
the fact that internationally legal customs, as well as the codified
international law, are decidedly unstable legal regulations. Inter-
national law is always dependent on historical development and
has changed many times in the course of time, becoming bhoth
broader and narrower, a fact which has been shown particularly
in the development of modern warfare in the First World War.
Therefore the International Military Tribunal says the following
on international law in its Nuernberg judgment:*

“This law ts not static, but by continual adaptation follows
the needs of a changing world. Indeed, in many cases treaties
do no more than express and define for more accurate reference
the principles of law already existing.” [Emphasis supplied.]

Therefore, when applying the provisions of international law,
the historic development of the methods of warfare must be taken
into consideration. The methods of warfare known in the year
1907 were so very different from the methods of modern warfare,
that is, the methods of the Second World War, that it seems haz-
ardous to apply the internationally legal principles codified in the
year 1907, without modification. It would be far more correct
to adapt these codified principles, as in the quotation already

* The Trials of the Major War Criminals, op. cit., volume I, page 221.
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read, to the “needs of a changing world.” Undoubtedly the mean-
ing of the regulations in international law must be adhered to,
and the human ideas of these provisions must be taken into
account. On the other hand, however, they must be adapted to
the development of warfare. It seems to be in direct opposition
to the basic ideas of humanity it all inhumane acts in aerial war-
fare are allowed and are not taken as offenses against interna-
tional law, or as crimes, for the simple reason that aerial warfare
was not conclusively codified either in the year 1907 or at any
other time; whereas on the other hand every small formal offense
in the treatment of occupied territories is represented as an offense
against international law or as a crime, for the simple reason
that it was codified in 1907. It seems to me to be opposed to the
most basic legal conception if one of the accused industrialists
is punished as a war criminal for employing a Belgian conscripted
for labor; whereas it is considered unimportant from the point of
view of international law, or even as permissible, if the homes of
the civilian population are turned into piles of rubble and ashes,
as can be seen in almost all German towns, and which we see
daily to our sorrow here in the old walled city of Nuernberg; or
when, during the war, an airman murdered men, women, and
children with machine guns without there being the slightest con-
nection with a military purpose. It is likewise contrary to a
sense of justice that submarine warfare is considered restricted
by rules of international law, whereas in aerial warfare the
civilian population is an open prey to military attacks.

These may also have been the ideas which caused the Inter-
national Military Tribunal, in contrast to the prosecution, to
represent certain actions in submarine warfare as offenses
against international law, but not as war crimes. In this very
sphere it was shown in the first trial in Nuernberg that interna-
tional law is dependent on change in methods of war. The Court
had to ascertain that, as a result of the technical development of
warfare, neither the United States of America, nor Great Britain,
nor Germany, had kept to the earlier provisions.

The same ideas that applied to aerial and submarine warfare
must also apply to economic warfare. In the course of the ter-
rible and pernicious total war, economic warfare also and thereby
war in the occupied territories, was compelled to take on other
forms than were formerly known.

I should believe that it is appropriate in this context that Win-
ston Churchill stated in the British House of Commons on 27
Eebruary 1940, that he was tired of thinking about the rights of
the neutrals, and on 80 March of the same year broadcast on the
radio that “It would not be right if the Western Powers in the life
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and death battle hold fast to legal provisions.” A few days later,
on 6 April 1940, the English Labor Minister, Ernest Brown, said
that neither Germany nor the neutral countries could count on the
“Western Powers keeping to the letter of international law.”

Likewise in the past 2 years there are innumerable facts which
seem to confirm the mentioned principles that international law
adapts itself to methods of warfare, and that a victorious nation
no longer respects the provisions of the Hague Convention on
Land Warfare and the Geneva Convention, to the sorrow of all—
as the prosecution would say—well-meaning persons. To make
myself understood I need only point out a few facts.

Pursuant to the orders of the British and American Military
Governments, industrial plants were dismantled, thus pillaged
in the sense of the indictment, although such measures are in
contradiction to the Hague Convention on Land Warfare. The
Soviet Union has dismantled or—again as the indictment would
phrase it—pillaged factories to an even much larger extent. In
addition to this, the Soviet Union, despite opposition on the part
of the Governments of the United States and Great Britain, has
deported people, from the occupied German territories or—as the
indictment would phrase it—carried them off for compulsory
labor for the purpose of exploiting them as slaves.

3. Even if, in contradiction to all legal principles valid until
now, every private person, every citizen were to be held respon-
sible for the observance of the regulations of international law,
and even if, when indicting the defendants, one were to abide
strictly by the letter of codified international law, despite the
changed circumstances, despite the total economic warfare which
altered the base of the entire warfare, particularly so in occupied
territories, despite the allied acts which in part were in gross
contradiction to the Hague Convention on Land Warfare and the
Geneva Convention, there still remains a third basic objection
against the argumentation of the prosecution.

In section 7 of the indictment the prosecution, in connection
with prisoners of war and the occupied territories, has enumer-
ated numerous articles of the Hagne Convention on Land War-
fare (viz, 11 articles) and to a still larger extent, 38 articles,
of the Geneva Convention of 1929 concerning prisoners of war,
asserting that these had been illegally, intentionally, and know-
ingly infringed.

In every infringement of every one of these innumerable articles
the prosecution sees not only a punishable act, but even a war
crime. I will refrain from debating details before the facts of
the case have been clarified by the case-in-chief of the defense,
and in particular not in regard to subjective questions, as for
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instance the question of intention which can be clarified only in
the course of the case-in-chief. I would like to point out right
now, however, that the case of the prosecution in this general
form is legally not justified, not tenable. It is in the nature of
the charge that only serious facts can be considered war crimes.
Not every violation of the regulations of the Geneva Convention
can constitute a punishable act or even a war crime ipso jure.
It is exactly the same in international law as in the civil law of
every civilized state. Both codes are governed by the principle
of faithfulness to agreements. Breach of contract is no more
permissible in civil law than it is in international law. But not
every breach of contract constitutes a punishable act. A punish-
able act can exist only when a serious breach of an agreement
is involved and if, besides, a specified malicious intent is added.

Examining the articles of the Geneva Convention which have
been enumerated by the prosecution, from this point of view
numerous instances can be found which eclearly prove that there
is no violation at issue which can be considered a war crime. In
order to make myself clear I would like to mention just a few
of the articles quoted by the prosecution, namely the Articles
6, 23, 34, 80, and 57 especially mentioned by the prosecution.

Under Article 6, personal effects as well as steel helmet and
gas mask, are supposed to remain in the possession of the pris-
oner of war. Money may be taken away against receipt only,
insignia of rank and decorations must not be taken away from
the prisoners of war.

Article 23 deals with the amount of the salary, and Article 34
with the wages to be paid if the prisoner of war works.

In Article 80 the working hours are regulated to the effect
that they should not exceed those of civilian workers.

Pursuant to Article 57, prisoners of war under disciplinary

_punishment may read and write as well as dispatch and receive
letters.

This list may be supplemented at will. However, I believe that
these brief indications will suffice, as they are merely intended to
show that an infringement of regulations of this kind cannot
constitute a erime.

With regard to the Russian prisoners of war, special mention
¥n.ust be made of the fact that again and again during the war
it was pointed out on the part of the State that the Soviet Union
did not sign the Geneva Convention and that consequently the
German prisoners of war in Russia were not treated in accordance
with the Geneva Convention. That this fact had its consequences
and in many cases influenced the attitude toward the Russian
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prisoners of war is natural and perhaps comprehensible, if one
considers that again and again during the war it became known
that the Soviet Union, contrary to the Hague Convention on
Land Warfare and contrary to the Geneva Convention, employed
prisoners of war directly in the zone of operations without the
least seruples, for instance in the factories of Leningrad at a
period when Leningrad was besieged by the Germans. Also in
other items the prosecution transgresses against the fundamental
idea that an infringement of a regulation of international law
does not necessarily constitute a war crime, namely, in regard
to the charge of spoliation and plundering of the occupied ter-
ritories; it understands by plundering not merely actual plunder-
ing under Article 47 of the Hague Convention on Land Warfare,
namely, plundering in the sense of robbery, but it considers the
operation of a factory as plundering too. Even if in some indi-
vidual case the utilization of an existing plant may constitute a
formal infringement of an international law regulation, it will
nevertheless be morally justified and consequently no crime if
the working of the factory at the same time is in the interest
of the population, supplying it with work and bread.

After having pointed out some fundamental legal points of
view, I would like to take up the matter of the diserepancy exist-
ing between the efforts of the indictment and the opening state-
ment of the prosecution on the one hand, and the case-in-chief by
the prosecution on the otlier hand.

After the prosecution had concluded its case-in-chief I reread
its opening statement. I could hardly comprehend that the prose-
cution makes assertions in the opening statement of which
scarcely a fraction has been proved. It contains assertions in
fact which it has not even tried to prove in the case-in-chief.

The charge is made that the defendants ‘“shamelessly dis-
honored the image of mankind in the full sight of all men,” and
they are accused of “greedily plundering the resources of neigh-
boring countries which were overrun by the Wehrmacht.”

It says verbally—

“We accuse them, finally, of supporting, joining in, and
profiting by the foulest and most murderous policies and pro-
grams of the Third Reich, in the course of which the Jewish
people were driven from Germany and all but exterminated
throughout Europe, and millions belonging to other groups
and nations were imprisoned, tortured, and massacred.”

Furthermore, the accusation is made “that they set at naught
the freedom of other men, and denied their very right to exist,
by joining in the enslavement of millions of unfortunate men
and women all over Europe, who were uprooted from their homes
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and families and imprisoned in Germany to dig in mines and
labor in factories, under appalling and unspeakable circumstances,
which spread death, disease, and misery.” This summary could
be supplemented by numerous quotations from the indictment
and from the opening statement. However, this is not necessary,
because all such quotations from the statement of the prosecu-
tion show only a distortion of the actual circumstances and
exaggeration without measure. They represent a totally unjusti-
fied defamation of respectable people, so that for the rebuttal
there remains only the question: What gives the prosecution
the right to speak in such exorbitant and insulting terms with-
‘out proof being offered? How can the prosecution make asser-
tions of which it must have known that they cannot be proved?
No evidence was shown in fact and the prosecution did not even
try, in part, to adduce evidence. The evidence offered by the
defense, on the other hand, will show how different the total
aspect of the situation of the foreign workers really was. The
prosecution has not been able to prove a single case in which
the defendants murdered or tortured, and yet it assumes the
right to defame the defendants with such expressions. The evi-
dence heard so far on the part of the prosecution, namely, the
statements of its own witnesses, has shown that the foreign
workers were not “kept in confinement,” but were living in lib-
erty and able to move about freely, just as the German worker.
It must be pointed out quite clearly that it is not feasible to
stamp respectable industrialists, who are now indicted, as crim-
inals by way of the detour of the horrible crimes on the part
of a man like Hitler and his National Socialist collaborators,
who were sentenced to death in the course of the first trial. The
prosecution could not prove any crime and no unethical act com-
mitted by my client, and I therefore dispute the right of the
prosecution to defame my client by the afore-mentioned quo-
tations.

As has already been pointed out by the other defense counsel,
we have endeavored to collaborate to such an extent that repe-
titions and overlappings be avoided as mich as possible. Within
the scheme of dividing up the themes and distributing the work,
which became necessary thereby, I have taken charge of the
“prisoners of war” topic in reference to count one of the in-
dictment, and consequently I have spoken on this subject today.
As the Tribunal has already learned from the statement made
by the prosecution, my client, Mr. Weiss, had in the management
of the Konzern charge of matters connected with hard coal and
the finishing industries. In consequence thereof I deal with the
charges which concern the firms belonging to this group, in
particular the firms Harpener, Bergbau, Essener, Steinkohle, ATG
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Leipzig and the vehicle factories of Busch-Bautzen and Linke-
Hofmann, as well as the Fella Works in Feucht near Nuernberg,
which, however, holds a special position as a manufacturer of
agricultural machinery and because of its financial dependence
on Maxhuette. For the same reason I shall also deal with the
fundamental questions concerning the RVK (Reich Association
Coal) although my client has been cleared in the meantime of
charges concerning this by the statement made by Mr. Ervin
on 13 June 1947.* I have nevertheless retained the basic han-
dling of the case in order to relieve my esteemed collaborators,
Dr. Dix and Dr. Flaechsner. )

The events in connection with the founding of the RVK have
been described substantially correct, according to the documents,
by the prosecution in its opening statement and in the adducing
of evidence. The Reich Association Coal resulted from the
struggle of the industry against the Reich Commissioner for
Coal, who was appointed by Goering. The endeavors of this
Reich Commissioner, whose name was Walther, which aimed at
a strengthening of the State influence, were of course not looked
at with sympathy by the industry. The coal mining concerns
consequently joined, trying to throw off the excessive influence
of the State, in order to retain a certain independence despite
the totalitarian State. In this respect the Reich Association
Coal was nothing else but a combine of the coal industry, there-
fore, in essence a combination of interests. The wish to retain
in this way a certain amount of independence could be fulfilled
only temporarily, because in the course of time, according to the
statement by the prosecution it was in 1943, due to the increasing
dictatorship of the State, the State influence grew gradually
stronger in the sphere of coal too, as a result of the actions of
the Speer Ministry and of the Central Planning Board which was
founded already in 1942,

With regard to count two of the indictment, I shall deal jointly
with the two cases Vairogs and Voroshilov in accordance with
the activities of Mr. Weiss. With reference to the case Voroshilov,
I wish to point out now that the statement of the prosecution
contains a legal and factual error, as the taking over of the
sponsorship of the Voroshilov plant is represented as a matter
concerning the Flick Konzern. Rather was it a matter con-
cerning the firm Siemag exclusively, which has nothing to do
with the Flick Konzern, as it belongs to Mr. Weiss exclusively.
Counts three, four, and five of the indictment do not affect my
client. Bernhard Weiss is 2 member of a family which has been
residing in the Siegen district for a very long time and he comes

* Sece transcript pages 3108 and 3107,
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from an industrial company of medium size which was owned
by his family and which became his sole property later on. Only
during the war, in the year 1940, he accepted a position, at the
request of his uncle, Dr. Flick, in order to assist him in the sphere
of the administrative activity in Berlin, which was necessary
for the Flick Konzern. I am convinced that Mr. Weiss, in this
position too, has kept above every criminal act in the sense of
the indictment, including counts one and two.

G. Opening Statement for the Defendant Terberger *

DR. PELCKMANN: May it please the Tribunal.

I consider my task as defense counsel for the defendant Dr.
Terberger to consist above all in leading the Court out of the
sphere of pure emotion into which the prosecution has tried to
bring it in various ways, and in leading up to the facts which
concern this defendant exclusively, to wit: the employment of
foreign workers and prisoners of war in the works of the foundry
“Maximilianshuette.”

In this trial the “psychology of the cause célébre” holds a
stronger position than in all hitherto known ecriminal proceed-
ings of historical importance. It is necessary to recognize the
peculiar laws of this psychology in order to prevent their fateful
effects on all narties to the proceedings—and above all on the
Tribunal—or, after having recognized them, consciously to cor-
rect them. The lurking danger of the unconscious which must
be recognized and overcome does not originate in the beginning
and the course of these proceedings, but imbibes its greatest
strength from the sponge of wartime moods which all belliger-
ent parties kept refilling, according to ancient practice, with
method and eountermethod, propaganda and counterpropaganda.

“Enslavement and deportation to forced labor”—these are terms
which designated already during the war, the various methods
which were applied by the Third Reich for overcoming the short-
age of labor by using foreign workers.

The same expressions have been taken over without a change
into the Charter of the International Military Tribunal for the
sentencing of the chief war eriminals and into Control Council Law
No. 10 which is competent for these defendants here. Up to
now there is no legal definition of these concepts.

By quoting some statements of the sentences passed by the
IMT, by introducing a great number of documents, and by pro-
ducing only very few witnesses, the prosecution has tried to paint
a gloomy picture of the deportation of foreign workers and of their

* Transeript pages 8975-3980, 18 July 1947
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inhumane exploitation, as well as of the prisoners of war in the
Flick works—an exploitation which in many cases is alleged to
have led to death through hunger and illness.

The defendant Dr. Terberger was a member of the Vorstand
of the foundry Eisenwerk Gesellschaft Maximillianshuette in
Sulzbach-Rosenberg—thus of one single factory out of the great
number of Flick enterprises.

I assert and shall prove that in these works the foreign work-
erg and the prisoners of war were treated humanely.

I uphold the legal viewpoint that, taking into consideration
the system of government labor allocation and the system of
police and Party terrorism, a private person, even a member of
the Vorstand of a company whose production was essential to
the war effort, is not punishable only because of the employment
of foreign workers; even if in the course of time he suspected or
learned that some of the workers had come to Germany by psy-
chological coercion, i.e., due to so-called drafts or labor con-
seriptions.

I assert and shall prove that the prisoners of war were not
employed in the production or transportation of arms and ammuni-
tion in these plants, i.e., not in direct armament production. In
addition, it will be necessary to prove legally that the so-called
“IMI’'s” (Italian Military Internees) were not prisoners of war
in the meaning of the Geneva Convention and that—since the
Soviet Union is not a signatory of the Geneva Convention—the
unwritten rules of international law are not to be applied to its
prisoners of war in consideration of the lack of mutuality, at least
not so far as assignment to armament production is concerned.

Finally, in connection with the responsibility for the prison-
ers of war, the decisive influence of German military agencies,
the military management of the prisoner-of-war camps (Stalags)
and the assignment, supervision, and approval of the employment
of the prisoners of war by these agencies will have to be shown.

The description of the actual working and living conditions of
the foreign workers in the various factories of the Maxhuette will
follow, in particular from a correct evaluation of the so-called
incriminating documents, the number of which is small in com-
parison to the total number of the documents submitted. By an
intelligent interpretation of the complete text or its commentary
made by ecompetent persons, some of these documents will make
the situation of the foreign workers appear not less favorable
than the only witness for the prosecution, Kratochvil, stated in
his interrogation on 9 May.

Your Honors, I am not reading the remainder of this para-
graph as conditions have changed and the witnesses Dr. von Hoveh
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and Laerthann mentioned in it have been available in prison for

the last 10 days. .

Over and beyond commenting on the documents I shall try, by
means of witnesses and affidavits, to develop a really complete pic-
ture, describing the Maxhuette plants only, of the actual conditions
under which the foreign workers lived there,

Only very few of the documents presented by the prosecution
are signed by Dr. Terberger. The distribution of the spheres
of duty within the Maxhuette Vorstand accounts for this. Thus
I come now to the second essential point of my defense—to the
question of the responsibility under criminal law, to the question
of the guilt of the defendant Dr. Terberger.

The concepts under Control Council Law No. 10 have been im-
mensely extended; in my introduction I have already mentioned
the concepts of enslavement and deportation to forced labor.
I continue to quote from this law, Article II, paragraph 1(¢) “‘other
inhumane acts,” and point out in particular that the law empha-
sizes that these examples of punishable acts are not comprehen-
sive. This gives ample opportunity for the formation of analogies
which is so strongly criticized before another tribunal in this build-
ing. In addition, the law creates in Article II, paragraph 2, entirely
new concepts of complicity which are also being applied by the
prosecution when charging the defendants with having participated
in the afore-mentioned crimes by their consent, by having been
connected with their planning or perpetration, and finally by their’
having belonged to an organization or association which was con-
nected with the perpetration of the crimes.

In view of this boundlessness, a bridge leading to justice can
only be built by restricting subjective concepts in an especially
narrow sense, by an all the more-strict investigation of all facts
as to whether and in what the guilt of the accused can be seen,
as to whether and why he can be charged in every given situa-
tion, taking into consideration all circumstances which have in-
fluenced his mental state, his actions, or his commissions. And
finally it must be investigated whether—in case the defendant
had acted as is now being required of him—really different re-
sults would have followed, i.e., whether the actual consequence
would have been avoided.

All this can naturally only be decided upon after the evidence
has been adduced. But I shall collect the elements of my case-
in-chief according to these guiding principles.

Up to now the prosecution has tried to produce only certain
external indications for the alleged guilt of the defendant Ter-
berger. The fact that Dr. Terberger was a member of the Vor-
stand seems to me, according to the opinion of the prosecution
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itself, to be no special indication of a responsibility unde# criminal
law, as the other members of the Vorstand have not been indicted.
After the lucid statements made by Dr. Kimmich, who was of-
fered by the prosecution as an expert witness, statements made
on b and 6 May, referring to the “law concerning the organization
of national labor” and who regards the ‘plant leader” as bearing
‘the responsibility, I could limit myself to the statement that Dr.,
Terberger was neither the plant leader nor the deputy plant
leader of the factory.

The activities as a military economy leader (Wehrwirtschafts-
fuehrer) or of a counterintelligence commissioner, from certain
dates on, neither created nor increased Dr. Terberger’s responsibil-
ity in questions relating to the utilization of foreign labor.

Each member of the Vorstand was compelled under the strong
and permanent pressure of a production program to be fulfilled
according to government requirements, to do everything possible
in his sphere of duties to carry out this program. This was not
possible without information and cooperation on the part of all
departmental chiefs. In the performance of these duties and
making use of these rights of every member of the Vorstand,
Dr. Terberger in every individual case also got his information
and dealt with certain questions affecting the situation of the
foreign workers.

All members of the Vorstand—including Dr. Terberger—re-
-ceived their information from the competent experts, thus with
regard to all welfare and foreign workers questions for all
enterprises of the Maxhuette, which were situated 100 or more
kilometers apart, from Dr. von Hoven; and with regard to the
individual works from the technical managers who simultaneously
were ‘“deputy plant leaders,” for example, in the Rosenberg plant,
from Director Laermann. It would go too far to present now
how that worked out in detail. We shall see that in our case-in-
chief. The information described above had to be and could
be sufficient for Dr. Terberger, too, for the performance of his
duties as a member of the Vorstand. It could only be insufficient
if in spite of the supervision by the chief of the welfare de-
partment there was reason to assume the existence of abuses.

The analysis of and commentary on the comparatively few docu-
ments submitted by the prosecution, and further proofs, will show
that in view of the period of time extending over several years,
in view of the large number of workers, in view of the abnormal
living conditions resulting from wartime distress also for Ger-
man workers, and especially in view of the government, police,
and Party regulations, there existed no abuses which should or
could have caused Dr. Terberger to intervene. On the other
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hand, certain directives given by Dr. Terberger in his field
of activity for the benefit of the foreign workers and prisoners
of war will be indications which ought not to be underestimated,
pointing against a conscious tolerance of their inhuman treat-
ment.

Thus I hope that the Tribunal, at the end of the case-in-chief,
will share my conviction that the intentions of Dr. Terberger
were good, that he—like many thousands in Germany—made suc-
cessful efforts to the best of his ability to act in accordance with
the principles of humanity without having to sacrifice his own
life uselessly during the time of war which was perilous in every

respect.
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IV. DEVELOPMENT AND ORGANIZATION OF I'HE
FLICK CONCERN
THE POSITION OF THE DEFENDANTS

A. Introduction

Both before and during the Third Reich there were substantial
and frequent changes in Flick’s control of industrial participations
and the manner in which the Flick Concern maintained itself as
a working and legal entity in relation to numerous operating
companies. This complication is enhanced because contempo-
raneous documents of the same period often refer to the Concern
or branches thereof by different names and by various abbrevia-
tions,

The material included in this section deals briefly with the
organization and development of the Flick Concern, the distri-
bution of functions as among the defendants and others within
the Concern, and the various positions held by the defendants
both within and without the Concern. How the prosecution and
defense related the functions and positions of the defendants to
the issues in the case is indicated in a general way in the opening
statements (sec. III). Two charts on the organization of the
Flick Concern were discussed in the opening statement for the
prosecution (sec. III A) and have been reproduced along with
the text of this opening statement. These two charts were fre-
quently displayed in the courtroom during the trial as visual
aids in connection with argument and the proffer of evidence.

Basically the evidence and stipulation comprising this section
have been arranged to afford a general introduction both to the
Flick Concern and to the various positions and functions of the
individual defendants. However, the arrangement of the ma-
terial is also calculated to give a source for subsequent reference
when a fuller understanding of evidence reproduced in later sec-
tions of the volume may make it essential to refer back to ma-
terials on the general status of a particular defendant at a
particular time. Accordingly, a number of contemporaneous
documents mainly treating the development of the Flick Concern
(sec. B below), are followed by six separate sections (C through
H below), each of which deals more specifically with the broad
outlines of the personal history of one defendant. Each of these
last six sections, of course, often goes beyond the role of the par-
ticular defendant in question and likewise treats of the history
of the Concern and of the functions of various other persons.
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A number of German terms are not readily translated into
precise English equivalents, a fact with which the participants
in the trials were faced from day to day. This is particularly
true in the field of German business enterprises and German
corporate organization, and confusion may be avoided here by a
special note concerning three types of German business enter-
prises frequently involved in the Flick case: the German “Aktien-
gesellschaft” (abbreviated as “A.G.”), roughly translated as a
stock corporation; the “Gesellschaft mit beschraenkter Haftung”
(abbreviated as “G.m.b.H.”), literally translated as a company
with limited liability; and the “Kommanditgesellschaft” (abbre-
viated as “K.G.”), corresponding essentially with the American
limited partnership. The “A.G.” and the “G.m.b.H.” are juristic
persons in German law, whereas the “K.G.” is not. X

The conduct of the defendants often was related to their posi-
tion as members of the governing boards of a German stock
corporation (A.G.). An “A.G.” has two governing boards, one
charged with general supervision and the other with actual
management. These two boards are the ‘“Aufsichtsrat”, often
translated as the “supervisory board of directors” or merely as
“supervisory board”, and the “Vorstand”, often translated as
“managing board of directors” or merely, as “managing board.”
The “Aufsichtsrat” (supervisory board) is a supervisory board
of directors elected by the stockholders at the annual meeting
generally called the “Generalversammlung” (before 1937) and
the “Hauptversammlung” (after 1937). With some notable ex-
ceptions, the members of the Aufsichtsrat appear to correspond
functionally with those members of the board of directors of a
major American corporation who are not members of the execu-
tive committee and who do not participate in the actual or day
to day management of the business. The formal rights and duties
of the Aufsichtsrat under German law include the election, super-
vision, and removal of the members of the Vorstand; the general
‘8upervision of the management of the enterprise by the Vor-
stand; the right to examine and audit books and accounts; the
calling of shareholders’ meetings; and the representation of the
corporation in dealing with the Vorstand. Of course, the extent
to which the Aufsichtsrat in practice exercises these powers to
influence the activities of an A.G. depends upon a number of
factors, including for example, who owns or controls the stock.
The Vorstand (managing board) is the executive board of
directors which undertakes the actual management of the cor-
poration generally and ordinarily represents the corporation
in its dealings with others. The members of the Vorstand can
best be compared funectionally with the principal officers of
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a major American corporation who serve on the executive
committee and participate in the actual management of the
corporation. During the trial, German terms like “Aufsichtsrat”
and “Vorstand” were often not translated at all, though sometimes
these terms were followed by editorial brackets or parentheses
containing the approximate English translations. Since many
readers of this volume will not read it consecutively from page
to page, the editors have made frequent use of editorial brackets,
sometimes to indicate the approximate English translation of a
German term and sometimes to indicate the exact German term
which has been translated.

A brief summary of the history of the Flick organization and
a short description of the positions and general functions of the
defendants are contained in the early part of the judgment of
the Tribunal (see. XI, below).
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B. Contemporaneous Documents on Flick and the
Flick Concern

TRANSLATION OF DOCUMENT NI—3020
PROSECUTION EXHIBIT 5

PAMPHLET PUBLISHED BY THE FLICK CONCERN, 1943, CONCERNING
DEFENDANT FLICK AND THE HISTORY OF THE FLICK CONCERN ?

Friedrich Flick

Friedrich Flick was born on 10 July 1883 in Ernsdorf-Kreuztal,
in the Siegerland; he comes from a long-established Siegerlaender
family. His father was a farmer who, however, had close ties
with the Siegerland ore mining industry, in which at that time the
guild tradition still prevailed. Through him the growing boy, who
already attracted attention during his school years, by his serious,
forward-looking manner, became at an early age familiar with
the world of the local iron industry, so that it automatically be-
came the goal of his vocational aspirations. After attending the
Siegerland Realgymnasium [high school], he commenced his
commercial training in 1902 at the “Bremerhuette” [foundry] in
Weidenau. In 1902—-05 followed his military service in Kassel.
Thereupon, Flick attended a 2-year course at the Business Col-
lege [Handelshochschule] in Cologne, in order to perfect his vo-
cational armor in a special, and at that time hardly customary,
manner.

After passing the final examination [Diplom-Examen] with
distinction, Flick returned to the ‘“Bremerhuette” in 1907. Here
he became a Prokurist 2 at the age of 24, an extraordinary occur-
rence at that time in an enterprise of such size. Five years later,
on 1 May 1913, Flick entered the Vorstand [managing board] of
the Iron Industry, at the Menden and Schwerte A.G., and thus
attained his first independent sphere of work. In the same
year he married Miss Marie Schuss, daughter of City Councillor
Robert Schuss, a member of an old Siegen family of merchants.
Three sons were born to the couple in the course of the years.
The family was formed, which in the coming years of struggle

‘1'I‘his pamphlet was published by the Flick Concern in connection with the eelebration of
Fliek’s 60th birthday.

* Company or corporation official with power of attorney.
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for success, became his retreat, a source of strength and a place
of rest.

Flick’s appointment to the Vorstand of the “Aktiengesellschaft
Charlottenhuette” in Niederschelden on 1 April 1915, was the .
starting point of his development which led steeply upward. The
Charlottenheutte became in the course of the years one of the
leading enterprises of the Siegerland. Flick now faced a compre-
hensive, industrial task. The war requirements urged a consolida-
tion of production, and the expansion of the Ruhr concerns into
the Siegerland, too, demanded a union of forces as a basic condi-
tion for self-preservation. In the summer of 1916 the Koeln-
Muesener-Bergwerks-Aktienverein in Kreuztal (a blast-furnace
mill) was amalgamated with the Charlottenhuette. Thus, a
considerable expansion of the ore and crude iron sources was at-
tained. In the same year various other ore mines were purchased.
The affiliation with the “Eichener Walzwerke” increased the
production program still further and assured the Eichener works
its own raw material bases. During 1917 and 1918 additional
light sheet-metal rolling-mills in Weidenau and Siegen, and the
railway-car factory Siegener Eisenbahnbedarf A.G. [Siegener
Railway Equipment Co.] were absorbed.

After the war this form of amalgamation was further con-
tinued in the Siegerland. The desired amalgamation with Geis-
weider Ironworks, however, was prevented by the intervention
of the Ruhr concerns. For the Charlottenhuette, however, nego-
tiations resulted in its being freed from any outside influence.

Friedrich Flick became, in the course of these developments, the
undisputed leader of the Charlottenhuette. Since that time his
career has been identical with the history of this company, which
remained until its amalgamation with the Mitteldeutsche Stahl-
werke in 1943, the pillar of his enterprises.

Flick also aspired to independence in the question of raw ma-
terials, but sitice the failure of the “Plan Geisweid,” it could no
longer be realized within the Siegerland. The influences ema-
nating from the Ruhr were too strong. Germany, as a whole,
was politically and economically a country of unrest and decay.
The crisis which prevailed compelled those who wanted to sur-
vive to avail themselves in a determined manner of every possi-
bility which offered itself. Friedrich Flick, true to his real
nature, responded to the call of the moment. In 1919-20, the
Charlottenhuette purchased an interest in the Bismarckhuette,
and soon changed this position into a majority ownership and
assumed leadership of the Upper Silesian enterprise. The ore
mines of the Bismarckhuette in the Siegerland and the Harz were
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taken over into the direct ownership of the Charlottenhuette. In
1921 the Upper Silesian base was extended and strengthened by
the acquisition of the majority of shares of the “Kattowitzer A.G.”
However, already in the following year a serious menace arose:
Bismarckhuette and Kattowitz [Katowice] were lost due to the
cession of eastern Upper Silesia to Poland. The position which
was still in the stage of construction was again in doubt, and new
deliberations and security measures were called for. Reflections
about a new amalgamation led to a participation in the Upper
Silesian Iron Industry A.G.

In the meantime the big Montan [mining industry] concerns
of the west started to get things moving. Hugo Stinnes and the
Rhein-Elbe-Union step to the foreground. Connections are
formed based on mutual interests, especially in the sphere of tha
supply of raw material (scrap metal, coal) and the procurement
of semimanufactured goods, which lead to closer cooperation alsa
in more important questions. The Charlottenhuette became a
factor whose influence was decidedly felt. This influence also
brings Flick together with men of the Mitteldeutsche Stahlindus-
trie, who formed a none-too-happy union by combining, first with
the “Linke-Hofmann” and later with the “Lauchhammer Werke.”
The situation demands a regrouping of forces, which is accom-
plished in the course of a long drawn out process, which cannot
be described here in detail. The over-all picture shows, by way
of the Upper Silesian position, a participation of the Charlotten-
huette in the “Rhein-Elbe-Union.” At the same time the Char-
lottenhuette attains a strong influence upon the “Linke-Hofmann-
Lauchhammer” companies by the inclusion of the Upper Silesian
Iron Industry, A.G. The center of gravity was thus changed
which caused Flick in 1923 to move his residence to Berlin.

The stabilization of the mark brought about a period of serious
crises for the heavy industry which did not leave the “Linke-Hof-
mann-Lauchammer” companies unaffected. Flick devoted his
‘whole strength to preserve these companies, and it is only due to
his superior knowledge and iron will that these difficulties were
surmounted. The crisis caused the perception to grow within the
German steel industry that the forces should be joined more
closely. Plans for new amalgamations originate. In the East the
“Oberschlesischen Huettenwerke” are formed, in which the Char-
lottenhuette invests its interests which had remained there. In the
west, the “Rhein-Elbe-Union” becomes the starting point of a
great combination, which takes concrete shape in the form of
the “Vereinigte Stahlwerke” [United Steel Works]. Flick takes
a decisive part in this new formation. The Charlottenhuette
brings into the Vereinigte Stahlwerke not only its works in the
Siegerland but also its participation in the Linke-Hofmann-Lauch-
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hammer companies. Simultaneously a third combination arises,
the Mitteldeutsche Stahlwerke A.G. with the Lauchhammer
Werke and the Weberwerk under the leadership of the Vereinigte
Stahlwerke.

This great new arrangement made the Charlottenhuette a pure
holding company, however, with a strong position in the west Ger-
man steel industry. It may be assumed that this position was not
very much to Flick’s liking, and that he soon longed to have
his own sphere of activity again as well as a sphere of personal
endeavor in the service of production. The first step in this di-
rection took place in the fall of 1929 by the acquisition of the
majority interest of the Eisenwerk-Gesellschaft Maximilians-
huette by the Charlottenhuette. The second step was realized in
1930 by the purchase of the majority shares of the Mittel-
deutsche Stahlwerke from the Vereinigte Stahlwerke. The
tempest of the economic crisis of 1931 quickly pushed this de-
velopment to a conclusion. Flick severs his connection with the
Vereinigte Stahlwerke, and obtains through the exchange with
the Rheinische Westfaelische Eisenwerk [RWE] a very consider-
able increase of the heretofore insufficient coal ownership of the
Maximilianshuette. The Charlottenhuette also takes over the rest
of the Vereinigte Stahlwerke ownership of Mittelstahl, and as
a further consequence of this new grouping, the decisive influence
in Linke-Hofmann and Waggon-Busch as well. Thus, Flick defi-
nitely found his new industrial home with its center of gravity in
central Germany. The period of great struggles and battles for
new consolidations is finished. Changes, however, still take place
within the newly-formed group, particularly the amalgamation
of the Charlottenhuette with the Mitteldeutsche Stahlwerke,
and the further development of close cooperation between these
and the Maximilianshuette. The coal ownership in the Ruhr
is also extended further in connection with the reorganization of
the Vereinigte Stahlwerke in 1936, and a few years later, by new
purchases of central and east German brown coal which are of
great importance for the future of the Stahlwerke. As a whole,
there follows a period of expansion and of inner consolidation
of the working groups which lead to a significant unity, and at
the same time, to a considerable increase in the productive power.
The problems arising from the new times were tackled with full
energy. Not only comprehensive technical improvements and en-
largements of the production facilities were made, but the new fac-
tories were placed in the service of the Four Year Plan and indus-
trial armament. Production was steadily increased, and the qual-
ity simultaneously improved. The report of the details of the
great industrial accomplishment which Flick achieved for Ger-
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man reconstruction must be reserved for the future. It should,
however, be mentioned that he cooperated already decisively in
the year 1934 in the exploitation and processing of low-grade iron
ores, and thereby put the ore base of his concern also at the dis-
posal of other German districts at the time.

During these years of internal expansion, the entire enterprise
took on its present organizational shape. The holding company
is the Friedrich Flick K.G. of which Dr. Friedrich Flick himself
is the manager and the personally responsible partner, from
which originated three manufacturing groups. The first is formed
by the Lauchhammer factories of the Mitteldeutsche Stahl-
werke and by the steel works Brandenburg and Hennigsdorf which
are owned directly by the holding company. The participation in
the Saechsische Gusstahl Werke [Saxonian Cast Steel Works]
was an important asset from the point of view of quality. This
group derives its raw material from scrap, and in addition, there
is the crude iron production of the Hochofenwerk [blast furnace]
in Luebeck. The brown coal base is consolidated in the Anhal-
tische Kohlenwerke [A.G.] whose sphere of activity includes the
manufacture of briquettes and the refinement of coal. Prin-
cipal company of the second group is the Maximilianshuette,
whose factories in Bavaria and Thuringia use the product of their
own iron ore mines for manufacture. Besides there are the Rom-
bacher Huettenwerke which are managed by a trustee on the
order of the Reich. Included in this group, for their coal and
coke supplies, are the Harpen Bergbau A.G. and Essen Stein-
kohlenbergwerke. Chemical refinement also plays a considerable
role in the hard coal industry. Finally, the third group consists
of enterprises of the finishing industry within special companies.
The most important ones are the Waggon-und Maschinenfabriken
Linke-Hofmann, and Busch-Bautzen.” The technical and eco-
nomic cooperation between the individual companies and between
the main groups in this organic construction is assured in
every way.

Flick has been called a collector of industrial participations.
That is about as justified as if one looked upon a builder as nothing
but a collector of building materials. Flick has always acted in an
organizational manner. Affiliations were casually founded on
manufacturing connections. In his big, far-reaching activity he
always limited himself to his own domain—steel, coal and the
finished products thereof. He knew that expansion of force and a
sense of proportion go together. This sense for natural measures
and limitations was a strong characteristic which may have been a
heritage from his peasant forebears. It kept him, in spite of
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so much initiative and commercial imagination, from engaging in
expansions not within the sphere of his enterprises, even in his
younger days, amidst the temptations of the inflation, which old
and experienced economic leaders often could not resist.

Flick is a first-class steel expert and has also often shown new
ways for the solving of technical questions. Even during the
First World War he used shavings in blast furnaces at the Char-
lottenhuette to an extent previously unknown. The manufacture
of steel iron from shavings and blast furnace slag is due
to his initiative, and none has recognized the importance of scrap
for the steel industry, or utilized it in such a practical manner,
better than he has. The consolidation of the steel industry in
the central German area thus took its present form, and developed
under his personal leadership into an efficient component of the
German steel industry. This enterprising leadership became Flick’s
real life work. It consists not only in making fundamental
dispositions and decisions, but also in the continuous direction and
supervision of the works. To this Flick devotes all his powers
of concentration and energy which continuously amaze his col-
laborators. He deals personally day after day with a hardly sur-
veyable quantity of reports, and in discussions with fellow workers
and in meetings with factory managers, he always indicates the
right way by his simple way of thinking which always emphasizes
the essential. His initiative is thereby not limited to material
questions. He also knows that all productive work is created by
men, and he consciously carries the responsibility for his personnel
which devolves upon an industrialist. Exemplary social services
have been proposed by him, and the workers communities have
often experienced the magnanimous manner in which he has
provided for their general welfare.

Friedrich Flick combines in a rare fashion commercial thinking
and technical talent. His experience and knowledge find uni-
versal recognition among engineers, merchants, and administra-
tors. He carvies the academic title of an Honorary Doctor of
Economic Seiences, bestowed on him by the University of Cologne,
and he is at the same time Honorary Dr. Ing. [Engineering] of
the Technical University in Breslau. But his great successes
in life are above all due to his diligence, and complete devotion to
his work for the companies entrusted to him. The public knows
little of him, because due to his tactful modesty he avoids people.
But the State leadership [staaliche Fuehrung] knows the great
services he has rendered to the German industrial economy. His
early appointment to Military Economy Leader [Wehrwirtschafts-
fuehrer] and the honors conferred upon him are an outward
proof of this.
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On 10 July 1943, Friedrich Flick will celebrate his sixtieth
birthday. The Second World War finds him at the head of his
works personnel, working strenuously for the common aim. At
his side already stands his eldest son as manager of a foundry.*
His second son died a hero’s death on the eastern front in the
summer of 1941. Friedrich Flick’s life too, is in these times de-
termined by work and sacrifice. His coworkers and friends join
the more strongly on his birthday to offer him the best wishes

for the future.

——

* Otto Ernst Flick, mana i iéri
St ck, ger of Rombacher Huettenwerke A.G., formerly Société Aciéries de
Rombas. See “Spolistion—The Rombach Case—Count Two”, section VIIL.
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