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Xlll. CLOSING STATEMENTS

A. |n+r9ducﬁon

In section V, vol. XII, the complete opening statements for the
prosecution and for the twenty-one individual defendants have
been reproduced. The closing statements required over 7 days of
hearing in open court and their recording in the mimeographed
transcript covers 1066 pages ; 146 pages for the prosecution closing
and the prosecution rebuttal to the defense closings, and 920 pages
for the defense closings. Additionally, the prosecution and each
of the defendants filed final briefs totaling several thousands of
mimeographed pages. Space limitations have prevented the re-
production here of most of this voluminous final argumentation,
and since the closing statements, generally speaking, are more
summary in nature than the final briefs, this section on final
argumentation is devoted entirely to selections from the closing
statements. .

The prosecution’s closing statement was devoted principally to
argument on various points of law and to a very general analysis
of the evidence, particularly of the leading defenses brought forth
during the defense case-in-chief. The larger part of most of the
defense closings was devoted to analysis of the facts concerning
a particular defendant. However, a large part of some of the
defense closings contain mainly general legal arguments, for
example, the closing statement for the defendant Koerner. The
prosecution’s rebuttal statement to the defense closings was de-
voted principally to points of law raised by either defense counsel
or the members of the Tribunal during the course of the closing
statements of the defense.

This section includes the closing statement for the prosecution
(sec. B) ; extracts from the closing statements for the defendants
von Weizsaecker and Keppler (secs. C and D, respectively) ; the
closing statement for the defendant Koerner (sec. E) ; extracts
from the closing statements for the defendants Pleiger, Lammers,
Schwerin von Krosigk, and Stuckart (secs. F through I, respec-
tively) ; and the rebuttal of the prosecution to the closing state-
ments of the defense (sec. J).

Those parts of the closing statements for defendants which are
omitted herein, whole or in part, may be found in the mimeo-
graphed transcript, 9-12, 15-18 November, 1948, pages 27046
28007.



B. Closing Statement for the Prosecution’

PRESIDING JUDGE CHRISTIANSON: If the prosecution is now
ready to present its final argument in this matter, we will hear
it. And you have the day, as I understand it, one day for the
making of the final argument of the prosecution.

Mgr. KEMPNER: Yes, Your Honor, I think so.

PRESIDING JUDGE CHRISTIANSON: You may go ahead. Have
we been presented with copies of the arguments here? Well,
we'll get them. I understand they have been delivered to our
offices.2 You may go ahead, Counsel.

INTRODUCTION

MRr. KEMPNER: The close of this case brings to an end the long
parade of evidence presented to the thirteen solemn Tribunals
which have sat in judgment at Nuernberg. This awe-inspiring
march of documents and witnesses began in November 1945
before the International Military Tribunal only a few days short
of 3 years ago. In the course of a little more than these 3 years,
Allied investigators have filed for official registration in the cen-
tral document room of the courthouse, more than 61,000 docu-
ments. The large majority of these documents are “contempo-
raneous documents” written by German leaders or the assistants
of German leaders during the Nazi era itself. These contempo-
raneous records constitute the unerasable, self-written history
book concerning those men who for so long clung together for
better or worse, for richer or poorer, in Hitler’s Third Reich, until
their ill-fated union began to crack in the last months of the
Nazi era in the face of common defeat and the impending wreck
of their booty-laden ship of state.

This growing source book of history has been the backbone of
the Nuernberg story. What we say here, what this Tribunal
finally says here, will be measured in terms of this now inde-
structible record of Hitler’s Third Reich. It could not be other-
wise, for time itself can afford few, if any, better gauges to
a scientific inquiry into the role which individual men played in
the history of these times than is already laid bare before us in
this contemporaneous source book. And, in Germany itself, it is
to this record that the true scholar, knowing that the Nazi limita-

1 Closing satatement for prosecution is recorded in mimeographed transcript, 9 November
1948, pages 26920-27044.

2 Draft copies of the closing statement were circulated before the actual delivery in open
GCourt to assist the translators and court reports and to afford the Tribunal and defense
coungel with various detailed citations to authorities and evidence which were not fully read
in open Court. Such citations have been reproduced herein for the convenience of the reader.
These citations in some cases have been eltered to refer to printed materials which were only
in mimeographed form at the time,
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tions on the process of inquiry have been removed, looks for an
understanding of the unfortunate history of Germany from 1933
to 1945. Our words can add little to the condemnation which
these contemporaneous records convey within their four corners,
and we suggest that the explanations that the defendants and
their witnesses have made are but a scant apology for such con-
demnation. One of the most distinguishing aspects of this par-
ticular trial is that far more of the contemporaneous documenta-
tion has passed before the scrutiny of this Tribunal than before
any of the other twelve Tribunals convened in Nuernberg, not
excluding the International Military Tribunal. In fact, when the
International Military Tribunal ceased taking evidence in the
summer of 1946, only a small fraction of this available evidence
had been uncovered from the myriad of places where it lay buried
in ruins or hidden away in the tons of paper work which reflected
the business of these times. Indeed, if any substantial part of
this newly discovered evidence had been available before the
indictment was filed with the International Military Tribunal in
October 1945, it is plain that more than a few of the defendants
in this case would have accounted for his individual responsi-
bility in that first great trial. Like the findings in the judgment
of the International Military Tribunal, your findings upon the
vast evidence in this record will be a significant factor among
those factors which will finally reveal to all mankind that the
leaders of nations, just as the common citizens of nations, may
not, without a due accounting, commit evil upon mankind at will.

In summing up, the prosecution is anxious to observe the utmost
economy of words and means. The burdens which this trial has
imposed on the Tribunal and on counsel for the prosecution and
defense alike have been heavy. On the part of the prosecution,
we intend to embody our detailed analysis of the record, and our
summation of the evidence as it relates to each individual defend-
ant in the briefs which we will file.

In this oral summation, accordingly, we do not propose to deal
exhaustively with each charge of the indictment nor with each
defendant. To undertake a full and detailed exposition of this
sort would, we think, prolong this statement unnecessarily and
needlessly duplicate much of what will appear in our briefs.
Today we shall attempt principally to emphasize the law of the
case and to suggest its application with respect to these defendants.

Mr. Amchan will continue with the argument for the prose-
cution.

PRESIDING JUDGE CHRISTIANSON : Mr. Amchan, go ahead.



COUNTS ONE AND TWO—CRIMES AGAINST PEACE

MR. AMCHAN : We shall discuss at this point the legal questions
presented in connection with counts one and two, relating to
crimes against peace. First, we shall indicate the difference be-
tween counts one and two of the indictment. Second, the question
of whether planning, preparation, and initiation of aggressive
war is separate and distinct from the “waging” of aggressive war.
Third, what is embraced in the concept of “waging”’ aggressive
war, as distinguished from participation in the planning and
preparation thereof. Fourth, in connection with the concept of
waging of aggressive war, we shall discuss the relation of par-
ticipation in plunder and spoliation and slave labor as they relate
to crimes against peace. Fifth, we shall consider whether the
invasion of Austria and Czechoslovakia come within the definition
of crimes against peace, and what effect, if any, the absence of
hostilities plays in that connection. Sixth, we shall consider the
nature and effect of the defense raised, namely, that these defend-
ants were engaged in preparation for a defensive war. In that
connection, we shall discuss the effect of Ordinance No. 7.

Seventh, we shall analyze and review briefly the decisions of the
Nuernberg Tribunals in the Krupp, Farben, and High Command
cases as they relate to crimes against peace; and finally, we shall
indicate what appears to us to be the principles to be applied in
determining the guilt or innocence of the defendants in this case
under counts one and two.

We have submitted a brief which discusses in some detail the
legal questions indicated.

We propose in this oral argument to touch only the highlights of
these questions. In view of the nature of the questions involved,
we respectfully invite the Tribunal to interrupt the speaker at
any time to ask questions which the Tribunal may consider neces-
sary to clarify any doubtful points. .

The Difference between Count One and Count Two

Count one charges the commission of crimes against peace,
namely, the participation in planning, preparation, initiation, and
waging of wars of aggression.

Count two charges participation as leaders, organizers, instiga-
tors, and accomplices in a conspiracy to commit the foregoing.

Although some of the Military Tribunals in Nuernberg have
considered both of these counts to be one and the same thing,
analysis will disclose that they are not one and the same thing.
We have discussed this point in detail in our brief. In this oral
presentation, we desire to demonstrate the point by referring to
one or two cases.
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The IMT, likewise, had two counts, charging crimes against
peace which were set up in the same way. The counts of that
indictment, however, were in the reverse order to the counts in
this case—that is, the IMT count one was the “conspiracy” count,
and count two was the count charging ‘“planning, preparation,
initiation, and waging of war.” In the judgment of the IMT,
dealing with these specific counts, some of the defendants were
found guilty under the planning, preparation, and waging of
war count, but were acquitted of the conspiracy count. Some
were indicted only on the count charging planning, prepara-
tion, and waging [of aggressive war], and were not indicted on
the conspiracy count. If the contention is correect that both counts
are one and the same thing, then it would be meaningless to find
a defendant guilty on one of the counts, and not guilty on the
other count. On its face, therefore, that is sufficient proof that
the counts are independent and separate. The judgment of the
IMT, as we show in more detail in our brief, very plainly indi-
cates that in its decision as to the individual defendants they
recognized and drew a distinction between the conspiracy count
and the count charging participation in the planning, preparation,
and waging of aggressive war.

A careful analysis of the IMT judgment discloses that in the
application of the facts to the respective counts, they applied a
different degree and quantum of proof to convict for a conspiracy
than they did to convict on the count charging planning, prepara-
tion, and waging of aggressive war. One reason for the Court
adopting such a narrow construction of the concept of conspiracy
was probably the fact that this concept of conspiracy is foreign
to continental law, and hence it was given a very limited con-
struction. But, again, we emphasize the point that when the
same defendant whom the IMT has acquitted of count one is
found guilty under count two, then the conclusion must be in-
escapable that the counts are separate and distinct offenses in the
legal sense.

Conspiracy, therefore, is to be considered separate and apart
from the count charging planning, preparation, initiation, and
waging of wars of aggression.

The Difference between Waging Wars of Aggression and
Participation in the Preparation, Planning, and Initiation
Control Council Law No. 10 [Article II, paragraph 1 (a)]
defines crimes against peace as:

“* * * Tnitiation of invasions of other countries and wars of
aggression in violation of international laws and treaties, in-
cluding but not limited to planning, preparation, initiation or
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waging a war of aggression, or a war of violation of interna-
tional treaties, agreements or assurances, or participation in a
common plan or conspiracy for the accomplishment of any of

the foregoing.”

The London Charter in Article 6, contains the same definition—
in the alternative—planning, preparation, or waging. Now, it is
plain from the language of Control Council Law No. 10 and the
London Charter that the planning, preparation, and initiation are
separate distinct offenses from waging, and that a conviction will
lie for participating either in the planning, preparation, and ini-
tiation, or in the waging. That distinction is made by the IMT
with respect to the case of the defendant Doenitz, and the Tri-
bunal specifically stated there that Doenitz did not participate
in the planning, preparation, or initiation, but did participate in
waging, and upon that ground found him guilty under count two,
as charged. Since the IMT decision, the General Tribunal in the
French Zone of Occupation, consisting of French, Belgian, and
Dutch judges, rendered a judgment in the case of Hermann
Roechling.* This Tribunal was exercising jurisdiction under
Control Council Law No. 10. In its judgment it also drew the
distinction between planning, preparation, and initiation of wars
of aggression, and the waging of such wars. In that case,
Roechling was charged on specific counts with (1) having partici-
pated in the preparation and planning of aggressive war, and
(2) participating in the waging of aggressive war. The judg-
ment of the General Tribunal, which we discuss in detail in our
brief, acquitted Roechling of the count charging him with par-
ticipating in the planning and preparation, but found him guilty
of the count charging participation in the waging. The Military
Tribunal in the I.G. Farben case also made a similar distinetion.

This then brings us to the problem of what is embraced in the

concept of “waging’ aggressive war.
The Concept of “Waging” Aggressive War

As a general principle of criminal responsibility, it is necessary
to establish that a defendant substantially participated in a crim-
inal act, and that such participation was accompanied by criminal
intent—or to state it another way, the state of mind of the defend-
ant which accompanied his activity, must be such that it can be
adduced that he had knowledge or is chargeable with knowledge
of the criminal character of his activity.

Since we maintain that waging is an offense separate and dis-
tinct from preparation, planning, and initiation, it is incumbent

* The indictment, judgment, and judgment on appeal in the Roechling case is reproduced
in appendix B.
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upon us to define, at least for purposes of this case, the extent of
the concept of waging.

If there is knowledge on the part of a defendant that the ini-
tiation of a particular war is illegal—that is, that it is aggressive
—and he then participates in a substantial way in waging such
war (and we stress the word substantial), then we say, that con-
stitutes the waging of aggressive war. Now, to illustrate our
point—a person may have knowledge of the planning and prep-
aration of wars of aggression, but he does not participate in a
substantial enough manner in such planning and preparation
which would be sufficient to hold him criminally responsible. Yet,
when possessed of such knowledge, whether acquired before or
after a particular aggression, any substantial participation by
him thereafter, constitutes waging of aggressive war within the
meaning of Control Council Law No. 10.

The Farben Tribunal undertook to discuss the concept of “wag-
ing” in relation to the activities of the defendants in that case.
That Tribunal posed the problem as follows:?

“Is it an offense under international law, for a citizen of a
state that has launched an aggressive attack on another country
to support and aid such war efforts of his country, or is lia-
bility to be limited to those who are responsible for the formu-
lation and execution of the policies that result in the carrying on
of such a war?”

The Farben Tribunal, in trying to prescribe the limits of the
class of persons who are embraced within the concept of waging,
stated—2

“* # * o depart from the concept that only major war crim-
inals—that is, those persons in the political, military, and indus-
trial fields, for example, who are responsible for the formulation
and execution of policies—may be held liable for waging wars
of aggression would lead far afield. * * * To say that the gov-
ernment of Germany was guilty of waging aggressive war, but
not the men who were in fact the government and whose minds
conceived the planning and perfected its execution, would be
an absurdity.”

The Farben Tribunal then construed the IMT decision as having
fixed the standard of participation—3

“* * * high among those who lead their country into the war.”

—_—

. 'United States ws. Carl Krauch, et al., Case 6, [.G. Farben case, judgment, volume VIII,
this series.

2 Ibid.

2 Ibid.



The Farben Tribunal concluded that the Farben defendants
were—*

“i x * pejther high public officials in the ¢ivil government, nor
high military officers. Their participation was that of fol-
lowers, and not leaders.”

What seemed to trouble the Tribunal in the Farben case, was
the extent of the standard dealing with waging war, so as not to
include within its scope the ordinary German. The Tribunal
said :*

“We cannot say that a private citizen shall be placed in the
position of being compelled to determine in the heat of war,
whether his government is right or wrong, or if it starts
right—when it turns wrong. We would not require the citizen,
at the risk of becoming a criminal under the rules of interna-
tional justice, to decide that his country has become an aggres-
sor, and that he must lay aside his patriotism, the loyalty to his
homeland, and the defense of his own fireside, at the risk of
being adjudged guilty of erimes against peace on the one hand,
or of becoming a traitor to his country on the other if he makes
an erroneous decision based upon facts of which he has but a
vague knowledge.” [Emphasis supplied.]

In endeavoring to find the mark dividing the guilty from the
innocent, insofar as responsibility for waging of aggressive war
is concerned, the Farben Tribunal stated that the line of demarca-
tion did not stop with the defendants who were tried before the
IMT. The standard of the IMT was construed by the Farben
Tribunal* as having been set ‘‘below the planners and leaders such
as Goering, Hess, von Ribbentrop, Rosenberg, Keitel, Frick, Funk,
Doenitz, Raeder, Jodl, Seyss-Inquart, and von Neurath who
were found guilty of the waging of aggressive war,” and the
Farben Tribunal construed this standard as being ‘“above those
whose participation was less, and whose activity took the form
of neither planning nor guiding their nation in its aggressive
ambition.”

As we have indicated, the Farben case dealt with private citi-
zens, not high government officials.

The test which we suggest be applied to the defendants in this
case, in connection with “waging,” eliminates the fears indicated
by the Farben Tribunal. The defendants here charged were all
high officials of the government possessed with unique knowledge
unavailable to private citizens. Hence, the area of responsibility
in this case is limited to high officials of the government who had

* Ibid.
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knowledge of the planning and preparation for some or all of the
aggressions, and whose participation after the initiation thereof
was substantial.

Plunder, Spoliation, and Slave Labor—as “Waging War”

In connection with the concept of “waging,” we desire to call
attention to another factor which is embraced in this concept.
The plunder of property in occupied countries is charged sep-
arately as a war crime, and a crime against humanity. The ini-
tiation and utilization of slave labor is separately charged as a
war crime and a crime against humanity. But there are other
aspects of plunder and spoliation and slave labor which play a
part in crimes against peace relating to the waging of aggres-
sive war.

When a defendant has knowledge that an aggressive war has
been initiated, and that the plan for waging of such war includes
the utilization of the economy and industry of occupied countries,
and the utilization of the manpower of such occupied countries,
then his substantial participation in the execution of these fea-
tures of the program constitutes participation in waging wars of
aggression. Now, the distinction between performing activities
in this field, which are war crimes and crimes against humanity,
and participation in these activities which constitute waging of
wars of aggression, lies in the fact of knowledge that these pro-
grams are intended as part of the plans for the waging of wars of
aggression. To illustrate—plunder and spoliation of property,
ver se, constitutes a war crime and crime against humanity.
When, in addition to participating in the act of plunder itself,
there is evidence that this participation was accompanied by
knowledge that the property was to be plundered and spoliated
pursuant to a plan or program to more effectively wage the
aggressive wars, then as to such defendant, the crime of “wag-
ing” is made out.

Another factual illustration will perhaps make this point
clearer. In connection with the spoliation charges against Russia,
the defense have taken the position that as a matter of law it is
not a violation of the Hague Regulations to plunder Russian prop-
erty, since such property is of a special character and not of the
kind dealt with in the Hague Conventions. The prosecution vig-
orously contests this contention. But if such contention is sus-
tained then, of course, there would be no war crimes or crimes
against humanity of plunder and spoliation as to Russia. Now
assuming, for argument’s sake only, that with respect to war
crimes and crimes against humanity there is no criminal respon-
sibility for the spoliation acts in Russia, it is clear from the evi-
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dence that the spoliation activities in Russia were integral parts
of the plans for waging aggressive war, both against Russia and
the other Allied countries, and any defendant who had knowledge
of and substantially contributed to the planned aggression against
Russia, and who had knowledge of and substantially chtributed to
the plans to plunder and spoliate Russian industry for purposes
of enabling the German war machine to wage aggressive war, is
guilty of the crime of participation in the waging of aggressive
war.

There is another aspect of “waging” that we should like to
discuss. The evidence as to some defendants shows substantial
participation in the planning to use Russian industry and man-
power as an instrument for the strengthening of the German
military machine for the continued waging of war. Assuming,
however, arguendo, there was no participation in the Russian
spoliation as distinguished from the planning, yet participation
in such planning would constitute participation in waging aggres-
sive war against England, France, Holland, Belgium, ete., for
the planning to use the resources and manpower of Russia was
directly connected with the plans for further waging of war
against England and the other countries mentioned.

We have referred to the judgment of the General Tribunal in
the French zone in the Roechling case, and have pointed out that
the Tribunal, consisting of French, Belgian, and Dutch judges,
found the defendant in the case guilty of “waging,” but acquitted
him of participating in the planning, preparation, and initiation
of aggressive war. We have discussed in our brief in some detail
the facts upon which the French Tribunal based its decision which
found the defendant guilty of “waging,” and for present purposes
it would be sufficient to note that Roechling’s activities for which
he was convicted for “waging” are related to the taking-over and
utilization of industry and property of occupied countries for the
purpose of waging wars of aggression. Now, Roechling’s posi-
tions and activities were considerably less significant than those
of these defendants.

Austria and Czechoslovakia—Crimes Against the Peace

In connection with crimes against peace, consideration of the
legal effect of the activities of Germany, and of these defendants,
in relation to Austria and Czechoslovakia is necessary. From
the legal aspect, we see the problem to be this: Were the inva-
sions of Austria and Czechoslovakia where no hostilities actually
occurred, were those invasions crimes against peace? Does the
fact that there was no physical resistance by Austria or Czecho-
slovakia in the form of sending an army into the field to resist
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the German invasion make this invasion a permissible one under
international law?

The position of the prosecution is that if the invasion is un-
lawful, it does not become lawful because the military force of
the invading power was so superior that the occupied power felt
it useless, in the military sense, to resist.

The moral problem and, we respectfully submit, the legal prob-
lem here involved-relates to the use of force as an instrument of
national policy. It is the exercise of such force on another gov-
ernment, compelling the latter government to yield to the supe-
rior force, which constitutes the crime. We cannot see, as a
matter of principle, that it can make any difference whether the
government yields after a battle or before a battle, when from
the military point of view, it is known that actual resistance can
serve no useful purpose.

The IMT considered that point, and stated:?

“It was contended before the Tribunal that the annexation of
Austria was justified by the strong desire expressed in many
quarters for the union of Austria and Germany; * * * and that
in the result the objective was achieved without bloodshed.

“These matters, even if true, are really immaterial, for the
facts plainly prove that the methods employed to achieve the
objective were those of an aggressor. The ultimate factor was
the armed might of Germany ready to be used if any resistance
was encountered.”

The IMT, in discussing the guilt of von Schirach, stated:?

“Von Schirach is * * * charged * * * only with the commis-
sion of crimes against humanity. As has already been seen,
Austria was occupied pursuant to a common plan of aggres-
sion. Its occupation is, therefore, a ‘crime within the jurisdic-
tion of the Tribunal,’ as that term is used in ‘Article 6(¢) of
the Charter.”

The Tribunal then held that persecution on political, racial, or
religious grounds in connection with the occupation of Austria
constituted a crime against humanity under the Charter. This
holding is significant when we recall that the Tribunal held :3

“To constitute erimes against humanity, the acts relied on
before the outbreak of war must have been in execution of, or
in connection with, any crime within the jurisdiction of the
Tribunal. * * * The Tribunal, therefore, cannot make a general
declaration that the acts before 1939 were crimes against hu-
manity within the meaning of the Charter * * *.” [Emphasis
supplied.]

mMajor War Criminals, volume I, page 194 Nuremberg, 1947.

2 Ibid., pp. 318-319.
® Ibid, p. 254.
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We emphasize the words “general declaration.” These holdings
of the IMT plainly indicate that it is not a requisite for actual
hostilities to take place in order to support a finding that an
aggressive act or an invasion in violation of international treaties
has occurred. If the IMT had thought that the occupation of
Austria was lawful, then it would have been bound to hold that
crimes against humanity could not, in the legal sense, have been
committed in Austria. Its holding was directly to the contrary.

It should be pointed out, in this connection, that the indictment
lodged before the TMT did not charge the invasion of Austria
as an aggressive war. The IMT made special reference to that
point when it discussed the guilt of Kaltenbrunner, and stated:!

“The Anschluss, although it was an aggressive act, is not
charged as an aggressive war * * *7

In this indictment, we have specifically charged that the inva-
sion against Austria was an invasion and act of aggression in
violation of international laws and treaties. We have then in this
case a charge which was not made against any of the defendants
before the IMT. The finding of the IMT that the invasion of
Austria was an aggressive act is binding on this Tribunal. In
view of the specific charge in the indictment that this particular
activity is an invasion and a war of aggression in violation of
international treaties, a specific finding is required as to each of
the defendants who are here charged with responsibility for par-
ticipation in the planning and preparation for the invasion of
Austria,

Czechoslovakia presents a slightly different problem. There
are two factual phases dealing with the situation in Czechoslo-
vakia— (1) the Sudetenland, which was occupied under the
Munich Agreement; and (2) Bohemia and Moravia, which were
occupied on 15 March 1939 in violation of the Munich Agreement,
and in violation of international law generally.

As to the occupation of Bohemia and Moravia, the findings of
the IMT are that—2

“Bohemia and Moravia were occupied by military force.
Hacha’s consent, obtained as it was by duress, cannot be con-
sidered as justifying the occupation.”

JUDGE MAGUIRE : Right there, Mr. Amchan. .

MR. AMCHAN: Yes?

JUDGE MAGUIRE: I was under the impression that somewhere in
the record it was indicated that there was sporadic or temporary

1Ibid., p. 291.
2 Ibid., p. 334.
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armed resistance to the march into Bohemia and Moravia. Am 1
in error on that?

MR. AMCHAN: I will have to check it, if Your Honor please.
1 do not recall just now whether it is in the record or not. Iam
not familiar with the details.

MR. CAMING: May I consult with my associate?

JUDGE MAGUIRE: Yes.

MR. AMCHAN : Your Honor is entirely correct; there is evidence
in the record, as I am informed, that there was resistance.

JUDGE MAGUIRE: Just temporary, though?

MR. AMCHAN: Temporary. There is further evidence that the
German forces actually entered Bohemia and Moravia before
15 March 1989. 1 am informed that is in this record.

If I may, with Your Honor’s permission, continue?

PRESIDING JUDGE CHRISTIANSON: You may proceed.

MR. AMCHAN : The findings of the IMT with respect to Bohemia
and Moravia. The IMT stated:!

“Bohemia and Moravia were occupied by military force.
Hacha’s consent, obtained as it was by duress, cannot be con-
sidered as justifying the occupation * * *, The occupation of
Bohemia and Moravia therefore must be considered as a mili-
tary occupation covered by the rules of warfare.”

Again, if Your Honors please, this indicates that if the invasion
is aggressive or in violation of international treaties or assur-
ances, it is a crime against peace within the meaning of Control
Council Law No. 10, regardless of whether hostilities actually
occurred. A contrary holding would substitute force as the stand-
ard of justice, rather than the sanectity of international obliga-
tions, and a small or a weak nation which lacks the military force
to resist the powerful aggressor would have no protection under
international law. International law, we respectfully submit,
cannot rest on any such immoral foundation.

As to the Sudetenland, the argument is made that the occupa-
tion of that part of Czechoslovakia was lawful, since it was pur-
suant to the Munich Pact. The IMT, after reciting the facts in
connection with the planning of aggression against Czechoslo-
vakia, stated:2

“These facts demonstrate that the occupation of Czechoslo-
vakia had been planned in detail long before the Munich eon-
ference. * * * The plan was modified in some respects in Sep-
tember after the Munich conference, but the fact that the plan
existed in such exact detail and was couched in such warlike
language, indicated a calculated design to resort to force.”

—_——
17Tbid., p. 334.
2 Ibid., p. 196.
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The Munich Agreement insofar as Germany was concerned was
a “diplomatic” operation, carried out in execution of the plan to
take all of Czechoslovakia by force. We do not, we submit, have
to consider any theoretical question under international law as
to whether occupation of a country under a formal license of
another power, or with the formal consent of another power, is
legal under international law. We need go no further than a
consideration of the facts of the Munich Agreement. In view of
the findings of the IMT that it was concluded as an alternative to
the immediate execution of the aggressive plans of Germany to
occupy Czechoslovakia, it does not carry with it the same legal
effect as an agreement carries which is freely negotiated, without
force or coercion. In our brief dealing with the legal principles
applicable to plunder and spoliation and war crimes and crimes
against humanity, we discuss the legal problems of Czechoslo-
vakia in some detail, and for a further consideration of the ques-
tion, we respectfully refer the Tribunal to that brief.

JUDGE MAGUIRE : Just there, Mr. Amchan. Is it the contention
of the prosecution that even though plans and preparations for
the waging of an aggressive war had been made and they did
not result in any hostilities or any invasion, that therefore there
was no overt act in carrying out of any aggressive war and that
a crime would be committed?

MR. AMCHAN : No, if Your Honor please, our point is that there
was an overt act and that these plans and preparations resulted
in an overt act.

JUDGE MAGUIRE: What is the overt act?

MR. AMCHAN : The overt act is sending the military force across
the border of a neighboring country.

JUDGE MAGUIRE: You mean because of the Munich Agreement?
I am talking about the Munich Agreement.

MR. AMCHAN : Are you limiting it to the Munich Agreement‘7

JUDGE MAGUIRE: Yes.

MR. AMCHAN: The overt act is exerting pressure as a means by
which Germany was able to occupy Czechoslovakia. The agree-
ment, we say, is of no effect because it was obtained through
force, and therefore the taking of Czechoslovakia was under the
threat of force. That is the position of the prosecution.

JUDGE MAGUIRE: Well, is there anything in the London Charter
or in any decision of any of the Tribunals that would warrant
any such conclusion?

MR. AMCHAN: We think there is, because otherwise we do not
understand the meaning of the findings of the IMT that the taking
over of Czechslovakia and the Sudetenland was pursuant to a
plan of aggression. Now, if the findings of the IMT mean any-
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thing in that respect, they mean that the Munich Pact was part of
the general plan to take over Czechoslovakia by force. And our
point is that the taking over of the Sudetenland while it had the
formal protection of an agreement is, when you look through the
agreement, nothing more than another means of the exertion of
force to occupy Czechoslovakia. That is our understanding, as
we interpret the IMT holding.

Now, we did indicate to Your Honors that you do not have
before you any general theoretical question as to whether, under
international law, an occupation is lawful if pursuant to an
agreement between powers. We think the question is limited
only to the special facts of this case; the special facts of the
Munich Agreement. We see no reason why an agreement—an
international agreement—if found by an international tribunal
to have been secured under force and duress, cannot be given the
same effect as domestic courts give to other private agreements
which are similarly secured.

We have mentioned the findings of the IMT to the effect that
the invasion of Austria and Czechoslovakia were aggressive acts,
and the findings that certain wars were aggressive wars. We
believe this an appropriate time to consider the effect of those
findings. Ordinance No. 7 [Article X] provides that—

“The determinations of the International Military Tribunal
* * * that invasions, aggressive acts, aggressive wars, crimes,
atrocities or inhumane acts were planned or occurred, shall be
binding on the tribunals established hereunder and shall not
be questioned except insofar as the participation therein or
knowledge thereof by any particular person may be concerned.
Statements of the International Military Tribunal in the judg-
ment in Case No. 1 constitute proof of the facts stated, in the
absence of substantial new evidence to the contrary.”

A number of the defendants have attempted to show that some
of the acts found aggressive by the IMT were not aggressive
in fact. Of course, under Ordinance No. 7 this avenue is not
open to them. The ordinance provides that “determinations of
the IMT that invasions and aggressive acts, aggressive wars” took
place are binding. But the defendants may argue that they had
no knowledge that the invasion, for example of the U.S.8.R., was
aggressive, and that on the contrary they thought Germany’s
attack was in fact a defensive war. This is a fashionable line of
argument nowadays, but it is not new. The same argument was
made before the IMT. Concerning that argument and the evi-
dence there submitted, the IMT said:*

* Trial of the Major War Criminals, op. cit. supra, volume I, page 215.
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“It was contended for the defendants that the attack upon the
U.S.S.R., was justified because the Soviet Union was contem-
plating an attack upon Germany, and making preparations to
that end. It is impossible to believe that this view was ever
honestly entertained.”

The evidence submitted in this case is to a similar effect and has
not stood up under cross-examination. The testimony of General
Halder, Chief of Staff [of the German Army], called as a defense
witness on this point, is a striking example of the shallowness of
this proof. We submit that, quite as in the IMT case ‘it is im-
possible to believe that this view was ever honestly entertained”
by any of these defendants.

Distinguishing the Krupp, Farben, and High Command Cases

We come now to a consideration of the cases which have, here-
tofore, been decided by the Military Tribunals at Nuernberg, which
deal with the legal questions involving the interpretation and
application of the Control Council Law No. 10 definition of
crimes against peace.

In the case by case application of the principles announced by
the IMT, and those underlying Control Council Law No. 10 relat-
ing to erimes against peace, the Military Tribunals at Nuernberg
have excluded certain types of officials and persons and certain
activities from the area of responsibility for this crime. Thus, in
the Krupp case, the Tribunal held that private citizens who were
engaged in producing munitions for war could not be charged
with responsibility for participating in the planning, preparation,
initiation, or waging of aggressive war when there was no show-
ing that such private persons had any substantial connection with
or close relationship to the officials of the government who were
engaged in such planning, preparation, initiation, or waging.
Thus, Judge Anderson, in his special concurring opinion in that
case, stated:*

“The twelve defendants were noncombatants engaged as
private citizens in the conduct of a private enterprise produc-
ing, among other things, armaments for profit. * * * if the
manufacture and sale of armaments for profit can be regarded
as preparation for war in a criminal sense, it can only be so
if done in complicity with the plans of some agency capable of
planning, initiating, and waging war.”

Likewise in the case involving the defendants of I.G. Farben,
the Tribunal held that they too were private citizens who were
not shown to have the degree of connection with high government

* United States »e. Alfred Krupp, et al,, Case 10, volume IX, section VI H, this series.
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officials of a character to warrant a finding that their participation
in rearmament was with the knowledge of its criminal purpose.
Thus, the Tribunal in the Farben case stated :*

“Tn this case, we are faced with the problem determining the
guilt or the innocence with respect to the waging of aggressive
war on the part of men of industry who were not makers of
policy, but who supported their government during the period
of rearmament, and who continued to serve that government
in the waging of war. * * * The defendants now before us are
not high government officials in the civil government, nor high
military officers. Their participation was that of followers,

and not leaders.”

We think it apparent that in the factual situations involving
Krupp and Farben, the decisive fact was that the defendants were
private citizens not occupying high government or military office.
This fact is the substantial difference between those cases and
the case at bar.

JUDGE MAGUIRE: Well, right there, Mr. Amchan, wouldn't the
high official likewise have to have knowledge of the existence of
the plans to initiate and wage an aggressive war just the same
as the private individual?

MRr. AMCHAN: That is right. The only point is the position
indicates that a government official has other sources of knowl-
edge from a private individual.

JUDGE MAGUIRE: But he still must have the knowledge.

MR. AMCHAN: Yes, we do not deny it. We claim there must
be knowledge.

JUDGE PowERS: How do you define a high official?

MRr. AMCHAN: It's difficult to define. I think it’s a factual
question dependent upon the functions he performs in the gov-
ernment. You have to take it on a factual basis—the functions
he performs in the government and how important and how sub-
stantial the contributions are to any preparation.

JUDGE POWER: Would you call an officer whose duties are to
carry out the orders of somebody else a high officer?

MR. AMCHAN : Military officers, in view of the High Command
case, have a special rule peculiar and unique to military organi-
zations. .

JUDGE POWERS: I'm not talking about military officers. Any
officer.

) MR. AMCHAN : Our position is that a civilian or an official who
Is a civilian in a high office and not under compulsion or orders to
participation in planning a preparation to wage aggressive war—

JUDGE PowERs : That applies to all officials then?
mtes v8. Carl Krauch, et al., Case 6, judgment, volume VIII, this series.
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MR. AMCHAN: An official who occupies such a position. I can’t
make a general definition, if Your Honor please. It’s a factual
question.

JUDGE POWERS : Well, what fact does it depend upon?

MR. AMCHAN: The position occupied by a particular govern-
ment official, as in this case where they appear to be at cabinet
level, ministerial level, or similar levels. Government officials so
situated occupied, as this record shows, in the Third Reich, a
position of responsibility and the record shows that their activ-
ities were of such a nature that the preparation and planning
could not have been carried out without them. Their position is
one of responsibility. Their activities were substantially in con-
nection with the charges made.

PRESIDING JUDGE CHRISTIANSON: Well, you are claiming, of
course, the defendants in the dock fall in the category of high
officials.

MR. AMCHAN: That is right.

PRESIDING JUDGE CHRISTIANSON: That is your claim?

MR. AMCHAN: That is right. And we maintain further that
high official, as contemplated by Control Council Law No. 10,
whether one is the type of official coming within the meaning of
Control Council Law, is a factual question in each case dependent
upon the nature of his position and the nature of his duties.

PRESIDING JUDGE CHRISTIANSON: Go ahead.

MR. AMCHAN: The Military Tribunal in the case known as the
High Command case,* decided 28 October 1948, again applied
the IMT principles and the statutory definition of crimes against
peace to the particular facts of that case, which involved com-
manders and staff officers, ‘“below the policy level,” and the Tri-
bunal was of the opinion that such officers “in planning cam-
paigns, preparing means for carrying them out, moving against
a country on orders, and fighting a war after it has been insti-
tuted,” were not participating in the planning, preparation, initia-
tion, or waging of war. The decision of the Military Tribunal in
the High Command case was nothing more than the application
of legal principles to a given factual situation, namely, the author-
ity and activities of a particular group of military commanders
and officers. This is apparent from the following reference in
the Tribunal’s judgment:

“* * ¥ the individual soldier or officer below the policy level is
but the policy makers’ instrument, finding himself as he does
under the rigid discipline which is necessary for and peculiar
to military organization.”

* United States vs. Wilhelm von Leeb, et al.,, Case 12, Judgment, volume XI, this series.
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In the cases discussed, there will necessarily appear dicta both
pro and con. This is familiar judicial technique in rationalizing a
particular judgment. The point we make is that the three cases
referred to, namely Krupp, Farben, and the High Command, con-
stitute factual situations of a special nature, and as to those
factual situations, the Tribunals found that the persons and
activities there involved did not come within the scope of criminal
responsibility for crimes against peace.

The law still is left at the stage where it must be developed by
a case-to-case process of inclusion and exclusion before it can be
sufficiently crystallized into a more definite pattern which identi-
fies with greater certainty the positions and activities coming
within its prohibition.

The point we make is that the three factual situations which
these three Military Tribunals at Nuernberg had before them for
consideration with respect to crimes against peace are substan-
tially different from the factual situations which are present in
this case. The defendants here, however, both by virtue of their
high government position and their functional activities, are
parallel to the defendants found guilty by the IMT.

What then, shall we use as a guide in applying to the facts in
this case the principle that aggressive war is criminal?

The IMT has stated that the supreme international crime is
the commission of crimes against peace. The Krupp case recog-
nized this basic moral concept underlying this crime, and stated :?

“* x * Aggressive war is the supreme crime, and no penalty is
too severe for those who are responsible for it.”

We further have the observation of the IMT, that—2

“Hitler could not make aggressive war by himself. He had
to have the cooperation of statesmen, military leaders, diplo-
mats and businessmen.”

What we are faced with here is the recognition in international
law of a moral principle, coupled with repeated assurances that
the maintenance of this moral principle is necessary for the pres-
ervation of civilization. If in application this principle is too
narrowly applied, it becomes a pious hope, and not an instrument
of justice for which the responsible persons must answer.

_ It is not true that the only persons responsible for the aggres-
sive wars of Germany are Hitler and the thirteen defendants who
were found guilty by the IMT. It runs contrary to experience and
to :‘atll reason to say that the tremendous military organization
?Vl}lch Germany built to prepare for aggressive war and to wage
it is the handiwork of only Hitler and those thirteen persons. It

: Ur!ited States va. Alfred Krupp, et al., Case 10, section VI H, volume IX, this series.
Trial of the Major War Criminals, op. ¢it. supra, volume I, page 226.
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is unrealistic, and contrary to everyday experience, to say that
thirteen persons can mobilize a population of 80 million, and
organize an industrial economy for war over a period of years,
and integrate the economy of conquered countries to wage aggres-
sive war. Mr. Justice Jackson expressed the same thought in his
presentation before the IMT :*

“This war did not just happen—it was planned and prepared
for over a long period of time and with no small skill and cun-
ning. The world has perhaps never seen such a concentration
and stimulation of the energies of any people as that which
enabled Germany 20 years after it was defeated, disarmed, and
dismembered, to come so near carrying out its plan to dom-
inate Europe. Whatever else we may say of those who were
the authors of this war, they did achieve a stupendous work in
organization, and our first task is to examine the means by
which these defendants and their fellow conspirators prepared
and incited Germany to go to war.”

Common knowledge of modern government should be enough
to demonstrate that von Ribbentrop was not the whole Foreign
Office. Goering was not the entire Four Year Plan. Goebbels
was not the entire propaganda machine. Himmler was not the
entire SS. And Hitler was not the whole government in action.
The defendants in this case are the high governmental officials
who were partners of and indispensable supplements to von Rib-
bentrop, Goering, Goebbels, Himmler, and Hitler, so that the tre-
mendous military machine which they were building in prepara-
tion for the aggressive wars, and the waging of such wars, could
be acecomplished.

If, as former Secretary of War, Henry L. Stimson, states: “the
central moral problem is war—and not its methods” we do not
come to grips with the heart of the problem by giving the words
of Control Council Law No. 10 a restrictive interpretation that is
not justified by the language nor by the spirit and intent of the
law. Such restrictive interpretation disregards the factual situa-
tion which the legislators had in mind at the time.

We call attention again to paragraph 2 of Article IT of Control
Council Law No. 10, which provides that a person is deemed to
have committed a crime against peace if —

“* * * he was (a) a principal or (b) was an accessory to the
commission of any such crime or ordered or abetted the same
or (¢) took a consenting part therein or (d) was connected
with plans or enterprises involving its commission or (e) was
a member of any organization or group connected with the

* Trial of the Major War Criminals, op. cit. supra, volume II, page 104.
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commission of any such crime or (f) with reference to para
graph 1 (a), if he held a high political, civil or military (in-
cluding General Staff) position in Germany or in one of its
Allies, co-belligerents or satellites or held high position in the
financial, industrial or economic life of any such country.”

Now, we respectfully suggest that this Tribunal, being a crea-
ture of, and owing its existence to, the authority of the Control
Council Law, is required to give to that statute an interpretation
consistent with its legislative intent. That is to say, the stand-
ards laid down in paragraph 2 of Article II are statutory provi-
sions, and the Tribunal is bound to apply the provisions of that
statute, according to its plain language. A tribunal cannot, under
the guise of interpretation of a particular statute, set up its own
standards of criminal responsibility. The provisions state that
a person holding high position in the civil, military, or industrial
life in Germany, if he takes a consenting part, is guilty of the
commission of crimes against peace.

It appears to us that this statutory standard has not always
been applied in accordance with its unmistakable language.

There is a tendency to judge these defendants according to
the standards of public life in the executive branch of the gov-
ernments of the United States, England, and other democratic
countries. The system of government instituted by the Third
Reich was based on political and legal considerations of a different
nature. The division of legislative, judicial, and executive power,
which we know, was done away with and lodged in one department
of the government and rationalized under the concept of the
Fuehrer principle. All of these defendants willingly joined that
political system and that government, knowing that a different
principle of responsibility for government action was the stand-
ard of their system. They voluntarily joined the government of
Hitler, and exercised the legislative, executive, and judicial power
80 concentrated in the government offices in which they. became
associated. Did they not then, in plain and simple language,
sanction, approve, and participate in the force and terror upon
which that system was based and maintained?

Can they now say that they, Cabinet members, ministerial secre-
taries, or government officials on the same level are not to be
held responsible because the final over-all decision was at the
Fuehrer level ?

Koerner’s defense is a good example of this point. He joined
up with Goering early in 1926 and when Goering was first elected
to the Reichstag in 1928, Koerner severed his private business
connections to devote his full time to Goering. From the begin-
ning of the Nazi seizure of power, he became his closest associate.
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He was to Goering what Hess was to Hitler. He was at Goering’s
side through the successive stages of terror whereby the power
was seized, was extended, and was maintained. He was his chief
deputy in the Four Year Plan. He says now that although he
was at a high governmental level, he cannot be held responsible
for the general policy of the government which led to war, not-
withstanding his participation in the execution of that policy.
For he argues that under the Fuehrer principle (and he asks for
a literal interpretation and application of that principle) only
Goering can be held responsible for the tremendous job of the
Four Year Plan which did enable Germany o wage the aggressive
wars. Only Goering, he says, could make the basic decision, and
hence only he should be held answerable.

It is not, we submit, a realistic approach to the factual situation
relating to the government of the Third Reich to undertake to
define the precise areas of authority between Goering and Koer-
ner. Nor is it a realistic approach to undertake to define the precise
area of authority between von Ribbentrop and von Weizsaecker;
between Goebbels and Dietrich; between Frick and Stuckart;
between Himmler and Berger or Schellenberg. The internal
jurisdictional divisions which the Hitler government set up to
more effectively carry out the planning, preparation, and waging
of aggressive war cannot, in a realistic sense, be broken down
so as to apportion closely within these sectors and levels, the vary-
ing degrees of responsibility. We think it enough if the evidence
shows that each defendant knowingly took a consenting part in,
and participated in, a substantial way in the criminal activities
charged. It is enough that each of these defendants operated at
a high level in the same fields of activity that the principal de-
fendants in the IMT case operated and substantially contributed
to the success or failure of the program.

A functional comparison with the positions and activities of
the defendants in the IMT and the defendants in this case will
disclose the parallel between the two cases. The simple test to be
applied to these defendants is this: Was there substantial par-
ticipation by those defendants in the preparation, planning, initia-
tion, or waging of aggressive war, and was such participation
done with knowledge of the fact that the policy in which they were
engaged had as its basis the use of force as an instrument of
national policy?

An analogy of these defendants, in connection with crimes
against peace, to the defendants convicted by the IMT will now
follow. Mr. Caming will continue for the prosecution.

PRESIDING JUDGE CHRISTIANSON : It appears to the tribunal that
this is a good point at which to take a recess, there being a natural
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division in the argument. The Tribunal will now recess for
15 minutes.
[Recess]

Von Weizsaecker, Woermann, Ritter, and Veesenmayer

THE MARSHAL: Military Tribunal IV is again in session.

PRESIDING JUDGE CHRISTIANSON : At the request of counsel for
Keppler, the defendant Keppler has been excused from attending
for the rest of the day.

Mr. Caming, if you are ready to proceed with the argument you
may do so.

MR. CAMING: Yes, Your Honor.

The culpability of the defendants von Weizsaecker, Woermann,
Ritter, and Veesenmayer for crimes against the peace is a part of,
or essential supplement to, the culpable conduct of certain defend-
ants convicted on the aggressive war count before the IMT. We
shall draw some parallels between parts of the evidence in this
case and the findings of the IMT concerning the criminal conduct
of von Ribbentrop, von Neurath, Seyss-Inquart, and Frick,
all defendants convicted by the IMT.

First let us take the activities of the defendants von Weiz-
saecker and Woermann. We find these activities are comparable
to or extensions of the conduct of von Ribbentrop and von Neu-
rath. Ribbentrop and von Neurath were found guilty under both
the conspiracy and aggressive war counts by the IMT. At the
time of the aggressive act against Austria in March 1938, Neu-
rath once again took charge of the Foreign Office for the duration
of the action against Austria, even though von Ribbentrop had
been appointed von Neurath’s successor. During this inter-
regnum von Weizsaecker remained chief of the Political Division.
The IMT held that von Neurath—*

“* * * took charge of the Foreign Office at the time of the
occupation of Austria, assured the British Ambassador that this
had not been caused by a German ultimatum, and informed
the Czechoslovakian Minister that Germany intended to abide
by its arbitration convention with Czechoslovakia.”

Von Weizsaecker shares responsibility for the formulation of
the assurance which von Neurath gave to the Czechs and in the
preparation of the official communique containing the Nazi pre-
text “justifying” the Anschluss. This communique was made
before the German troops went into action against Austria.

_ Within a few days after the success of Germany’s first aggres-
s1ve act, von Weizsaecker was promoted from chief of the Political

R
* Trial of the Major War Criminals, op. cit. supra, volume I, page 334
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Division to the position of State Secretary of von Ribbentrop, the
new Foreign Minister. Von Ribbentrop needed and used the
capacity and suavity of the experienced von Weizsaecker and of
the defendant Woermann, the experienced Under State Secretary,
who succeeded von Weizsaecker as chief of the Political Division.
Von Weizsaecker and Woermann were head over heels in the
machinations connected with Germany’s next aggressive act
against Czechoslovakia and, indeed, in the maneuvers of aggression
from there on until the last aggression had been launched.

The IMT’s findings as to von Ribbentrop’s participation in the
aggressive plans against Czechoslovakia can be applied to the
defendant von Weizsaecker almost word for word with very little
alteration. The IMT held that von Ribbentrop ‘“participated in
the aggressive plans against Czechoslovakia.” So did von Weiz-
saecker. The IMT held that von Ribbentrop “participated in a
conference for the purpose of obtaining Hungarian support in the
event of a war with Czechoslovakia.” So did the defendant von
Weizsaecker. The IMT found that after the Munich Pact the
defendant von Ribbentrop “continued to bring diplomatic pressure
with the object of occupying the remainder of Czechoslovakia.”
So did the defendant von Weizsaecker. The IMT found that von
Ribbentrop was instrumental “in inducing the Slovaks to proclaim
their independence.” So was the defendant von Weizsaecker.
Both von Ribbentrop and the defendant von Weizsaecker were
“present at the conference of 14-15 March 1939, in which Hitler
by threats of invasion counseled Hacha to consent to the German
occupation of Czechoslovakia.” When, finally, the defendant von
Ribbentrop was in Prague for the ‘“‘celebration,” the defendant
von Weizsaccker remained in Berlin in charge of the Foreign
Office. There he informed foreign diplomats that the Czecho-
slovakian affair was a fait accompli and that Germany would not
accept any protest.

We submit that there is a striking interrelation, and often
almost identity, between the conduct and guilt of von Ribbentrop
and the defendant von Weizsaecker in the aggression against
Czechoslovakia. It is no more striking, however, than the inter-
relation of their activities in the aggression against Poland. The
IMT held that von Ribbentrop “played a particularly significant
role in the diplomatic activities which led up to the attack on
Poland.” So did von Weizsaecker., The IMT found the defendant
von Ribbentrop discussed ‘“the German demands with respect to
Danzig and the Polish Corridor with the British Ambassador
during the period of 25 to 30 August 1939.” Von Weizsaecker
discussed the same question with Ambassador Henderson and
Ambassador Coulondre for a still longer period of time. The IMT
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found that it was an official German policy to “attempt to induce
the British to abandon their guaranty to the Poles.” Concerning
the discussions on these questions, both von Ribbentrop and von
Weizsaecker “did not enter them in good faith in an attempt to
reach settlement of the difficulties between Germany and Poland.”
Von Weizsaecker cabled the defendant Veesenmayer that discus-
sions with the Poles should be continued in such a way so that
the failure of a pacific settlement could be blamed upon the Poles.
It is a little late in the day for Weizsaecker to declare that he did
not identify his will with the aggression of Hitler’s Third Reich.

The correlative nature of the conduct of von Ribbentrop and
von Weizsaecker continued with respect to the aggressive acts
against Norway, Denmark, and the Low Countries. The IMT
held that “Ribbentrop was advised in advance of the attack” and
that von Ribbentrop “prepared the official Foreign Office memo-
randa attempting to justify these aggressive actions.” Von Weiz-
saecker, for his part participated in numerous conferences to
induce the Norwegian, Danish, and Belgian Governments to capit-
ulate without resistance. The documents show that the teamwork
of von Ribbentrop and von Weizsaecker continued with respect
to the aggressive acts against the Balkan countries and the
Soviet- Union.

The defendant Woermann participated substantially in all
aggressive acts beginning with Czechoslovakia. He was chief of
the Political Division, the very heart of the German Foreign
Office. In this position he necessarily gave intimate and signifi-
cant support to the acts of von Ribbentrop and von Weizsaecker.
It is striking to compare his function in the Foreign Office with
the IMT findings concerning the defendant Frick’s work in crimes
against peace. With respect to Frick the IMT stated: *

“Performing his allotted duties, Frick devised an administra-
tive organization in accordance with wartime standards. Ac-
chding to his own statement, this was actually put into opera-
tion after Germany decided to adopt a policy of war.”

Acc.ord1:ng to an official German document spelling out the
organization of the German Foreign Office, Woermann’s Political
Division held (NG—3341, Pros. Ex. 3658)—

“¥ * * the position of a central agency, which is to observe
purrent events abroad and to determine foreign policy accord-
Ing to the Fuehrer’s intentions.”

W:a‘ .have already noted that the IMT found that von Ribbentrop
Was “instrumental in inducing the Slovaks to proclaim their inde-

* H s 0 .
Trial of the Major War Criminals, op. cit. supra, volume I, page 299,

25



pendence.” Woermann, in an official memorandum, expounded
the rationale of securing an independent Czechoslovakia pursuant
to Germany’s plans for expansion to the East. Woermann wrote
(NG-3056, Pros. Ex. 98) : '

“An independent Slovakia would be a weak political organism
and hence would lend the best assistance to the German need
for advance and settling space in the East. Point of least
resistance in the East.”

The IMT found that von Ribbentrop used the Sudeten question
as a means—*

“k * * which might serve as an excuse for the attack which
Germany was planning against Czechoslovakia.”

We ask the Tribunal to note carefully what Woermann was
thinking and counseling concerning the Sudeten maneuvering and
how carefully he advised with respect to the skillful timing of
events. Woermann developed the following plan in his memo-
randum of 19 September 1938 (NG-5639, C-Pros. Ex. 385) :

“As to the fate of the rest of Czechoslovakia, of the many
possibilities ranging from simple annexation to full national
independence with or without an international guarantee, the
most far reaching possibility, namely that of an annexation, is
out of the question for the time being, since otherwise there
would be no sense in discussing the terms of the right to
autonomy of the Sudeten Germans * * *, The request for Ger-
man military sovereignty” (as suggested by the Sudeten Ger-
man Party in a plan submitted to Hitler) “would naturally
include the request that Czechoslovakia withdraw from any
treaties directed against Germany. Even if such a far reaching
program is not desired, or cannot be realized at the present
moment, the request for the annulment of such treaties should
be made an independent request.

“Under no circumstances must the solution of the Sudeten
German question be delayed by negotiations and discussions on
the aforementioned problems. For these reasons we will have to
see to it that in future discussions with the British the Sudeten
German problems on the one hand and the other problems on
the other hand be treated differently with regard to the time.
The Hungarians and Poles must be won for this idea.”

The defendant Ritter, in the German Foreign Office, was
Ambassador for Special Assignments. His prinecipal function was
to coordinate the aggressive policy between the Foreign Office and
the High Command of the Wehrmacht. It is not surprising that

* Ibid., p. 286.
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his conduct ties in closely to criminal conduct found by the IMT
in its discussions of the defendant von Ribbentrop on the one
hand, and the conduct of Keitel and Jodl of the High Command on
the other hand. By way of example we shall quote one excerpt
from the IMT judgment concerning Keitel and one from the IMT
judgment concerning von Ribbentrop. We shall then quote from
2 memorandum of the defendant Ritter which shows his coordi-
nating role in the diplomatic and the military maneuvers involved
in aggression. In the case of Keitel, the IMT held—*

“Formal planning for attacking Greece and Yugoslavia had
begun in November 1940. On 18 March 1941 Keitel heard
Hitler tell Raeder complete occupation of Greece was a pre-
requisite to settlement, and also heard Hitler decree on 27
March that the destruction of Yugoslavia should take place

rn

with ‘unmerciful harshness’.
In the case of von Ribbentrop, the IMT judgment states:?

“Von Ribbentrop attended the conference on 20 January
1941, at which Hitler and Mussolini discussed the proposed
attack on Greece, and the conference in January 1941 at which
Hitler obtained from Antonescu permission for German troops
to go through Rumania for this attack.”

In January 1941 Keitel informed Ritter of the aggressive war
steps to bé taken in the Balkans. Keitel told Ritter that the date
for the attack against Greece was set for the beginning of April
and that the German troops should enter Bulgaria at the latest
possible moment. Based on this conversation, Ambassador Ritter
proposed the policy which von Ribbentrop and the Foreign Office
should now follow in order to coordinate military and diplomatic
acts in the scheduled aggressions. Ritter’s own proposal for the
policy synchronization reads (NG-8097, Pros. Ex. 800) :

“During the next 2 or 3 weeks, a number of actions in the
ﬁe}(_i of foreign policy have to be timed and coordinated with the
military situation and the military activities.”

In the same memorandum Ritter mapped out actions, which in-
cluded the renovation of the Bulgarian-Turkish nonaggression
‘bact, the entry of Bulgarian into the Tripartite Pact, and an open
statement of German policy concerning Turkey.

When we come to the defendant Veesenmayer, his conduct has
striking comparisons to some of the conduct which the IMT
emphasized in finding Seyss-Inquart guilty of crimes against
‘Deace. Both were masters of Nazi intrigue in the territory of
Germany’s neighbors. With respect to the intrigue in Austria,

1Thid, p. 289.
2 Ibid., p. 286,
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Seyss-Inquart was the Austrian traitor and as such he has held
the limelight concerning the whole affair. However, the con-
temporaneous documents in this case show that actually Seyss-
Inquart was directly subordinate to the defendants Keppler and
Veesenmayer in the whole Austrian question. As Hitler’s per-
sonal representatives in Austria in 19387 and early 1938, the
defendants Keppler and Veesenmayer used Seyss-Inquart as the
principal tool for turning and preparing the forcible Anschluss.
Concerning Seyss-Inquart’s role, the IMT stated :*

“Seyss-Inquart participated in the last stages of the Nazi

intrigue which preceded the German occupation of Austria
%k %k % 9

In connection with the intrigue which led to the separation of
Slovakia from the sovereign Czechoslovak state, both the de-
fendants Veesenmayer and Keppler were topmost representatives
of the German Foreign Office in engineering this important aspect
of the entire aggression against Czechoslovakia. Both Veesen-
mayer and Keppler played a substantial role in inducing Tiso to
go to Berlin. Keppler accompanied Tiso to Berlin when Hitler,
in the presence of the defendant Keppler, forced the hand of Tiso.
When this aggression was completed, it was Veesenmayer alone
who went to Danzig in order to foment a proper basis for engi-
neering the next German aggression against Poland. It was also
Veesenmayer who provided a principal justification for the ag-
gression against Yugoslavia by precipitating the secession of
Croatia at the eleventh hour. Veesenmayer moved from one spot
to another as the maneuvers of aggression required. Our brief
will demonstrate in full the significant role that Veesenmayer
played in making and breaking governments and in providing
requisites for a number of German aggressions.

Otto Meissner

We now come to the defendant Otto Meissner. Meissner par-
ticipated in a number of outstanding international meetings which
were part and parcel of Germany’s political aggression. Meissner
was present at the meeting with the Slovak President Tiso which
prepared the separation of Slovakia from the sovereign Czecho-
slovak state. He was present at the conferences with President
Hacha when Hacha was bullied into surrendering Czechoslovakia
without resistance upon threat of devastation. Meissner was
present at the conferences with Japanese Foreign Minister
Matsuoka in which Japan was urged (1881-PS, Pros. Ex. 385) —

* Ibid., p. 828.
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«+ + * 4 strike at the right moment and take the risk upon
herself of a fight against America.”

But upon a reconsideration of all the evidence in the case, we.are
not convinced that the evidence proves beyond a reasonable doubt
that the defendant Meissner took substantial initiative or played
an important role in bringing about these conferences, in influ-
encing what was said or done, or in following up on any decisions
taken. After Hitler became both Fuehrer and Reich Chancellor
of Germany, it appears that in the consolidation of executive
functions under Hitler, the functions of the Chief of the Presi-
dential Chancellery were narrowed. In the field of foreign policy,
the Office of the Presidential Chancellery did perform certain
functions of protocol and no doubt it was not entirely sterile in
influencing or executing the foreign policy of the Third Reich.
But on the basis of the entire record we are not convinced that
we have established our burden of showing a substantial participa-
tion by Meissner in the preparation, initiation, or waging of
aggressive war. It does appear that the office of the Presidential
Chancellery played a highly significant part in certain policy
matters, especially in respect to the treatment of certain prisoners
turned over for “special treatment” or murder to the Gestapo.

JUDGE PowERS : Do we understand that you are abandoning the
case against Meissner on counts one and two?

MR. CAMING: I am coming to that, Your Honor.

Such conduect, however, is properly a matter for consideration
under count five. Therefore, upon consideration of all the evi-
dence in the case, the prosecution feels that it has not established
its burden of proof as against the defendant Meissner with respect
to crimes against peace. The prosecution hereby formally with-
draws its charges against the defendant Otto Meissner under
counts one and two of the indietment.

PRESIDING JUDGE CHRISTIANSON: It will be noted that the
charges in the indictment in counts one and two as to Meissner
are dismissed.

MR. CAMING: And Mr. Hardy will continue for the prosecution,
Your Honor.

PRESIDING JUDGE CHRISTIANSON: Mr. Hardy.

MR. HARDY: May it please the Tribunal.

Schwerin von Krosigk

There is an adequate basis for convicting Schwerin von Krosigk
on count one by analogizing his case to the cases of Funk and
Schacht, defendants in the IMT case. In fact, his guilt is more
clearly established than that of Funk in some respects because of
the long period of time during which he gave his services to the

953718—b2— 3
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Nazi regime. He encompasses much of the early period during
which the IMT found Schacht played a dominant role, as well as
the later period when Schacht retired and Funk was Plenipoten-
tiary General for War Economy.

To elaborate this a little more—as to Schacht—the IMT summed
up the issue in the following sentence:?

“The case against Schacht therefore depends on the inference
that Schacht did in fact know of the Nazi aggressive plans.”

That inference, the IMT said,?
“ * * * had not been established beyond a reasonable doubt.”

The basis for that remaining reasonable doubt is explained in
the earlier discussion of the case against Schacht. It was not
that Schacht could not have known of the aggressive objective of
the rearmament program ; quite the contrary, the IMT specifically
recognized that anyone with a knowledge of German finances was
in a particularly good position to realize that the armament policy
had aggression as its object. The IMT said:3

“On the other hand, Schacht, with his intimate knowledge of
German finance, was in a peculiarly good position to under-
stand the true significance of Hitler’s frantic rearmament, and
to realize that the economic policy adopted was consistent only
with war as its object.”

The basis, then, was the lack of participation in the economic
program after its aggressive purpose became evident. The IMT
apparently accepted Schacht’s own explanation of his conduct.
Of it, the IMT said:*

“Schacht, as early as 1936, began to advocate g limitation of
the rearmament program for financial reasons. Had the policies
advocated by him been put into effect, Germany would not have
been prepared for a general European war. Insistence on his
policies led to his eventual dismissal from all positions of eco-
nomic significance in Germany.”

In the light of this reasoning, there can be no question but that
Schacht would have been guilty under count two of the IMT case
had he continued to cooperate in the economic program, rather
than adopting a policy of opposition which eventually brought
about his dismissal. If there was any doubt about it, the judg-
ment as to Funk dispels it. The first sentence of the judgment
finding Funk guilty states:5

1 Ibid., p. 310,
2 Ibid,, p. 310,
8 Ibid., p. 809.
4 Ibid., p. 309.
6 Ibid., p. 304.
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“Funk became active in the economic field after the Nazi
plans to wage aggressive war had been clearly defined.”

Then, after outlining his activity, the IMT concluded:?

“Funk was not one of the leading figures in originating the
Nazi plans for aggressive war. His activity in the economic
sphere was under the supervision of Goering as Plenipotentiary
General of the Four Year Plan. He did, however, participate
in the economic preparation for certain of the aggressive wars,
notably those against Poland and the Soviet Union, but his
guilt can be adequately dealt with under count two of the

indictment.”

Schacht escaped conviction because the IMT was at least par-
tially convinced by his story that he began to put on financial
brakes as soon as he was convinced of the aggressive designs of
Hitler. However, when Schacht was trying to slow down rearma-
ment, Schwerin von Krosigk increasingly was sponsoring the
measures which made Schacht’s objective impossible. Schacht
was not only in opposition to Goering in the economic field, but
also in opposition to von Krosigk in the financial field. Schwerin
von Krosigk knew that if the MEFO bills were to be paid—12
billion of them—that rearmament would slow down, because the
money was not there for both repayment and continued rearma-
ment. He chose, despite that fact, to allocate the money to further
armament, rather than meet the MEFO obligation. At the very
best, he cast his lot with the aggressors, rather than with Schacht.
The facts are discussed at length in the Schwerin von Krosigk
brief of the prosecution.

. Rilative to later rearmament the IMT said, in its decision on
unk: 2

“Funk became active in the economic field after the Nazi
plans to wage aggressive war had been clearly defined.”

As to von Krosigk, we need modify that sentence in only one
respect, so that it would read: Schwerin von Krosigk continued
to be active in the economic field after the Nazi plans to wage
aggressive war had been clearly defined. The IMT begins its
,reclltals on Funk with the Goering speech of 14 October 1938, at
which a “gigantic increase in armaments” was announced. For
Schwerin von Krosigk, we can go further back to pick up the
t}}reads, and show how, by the end of 1938, the Ministry of
Finance was completely allied with and an integral part of the
whole rearmament program.

_—
1Ibid., p. 305.
2 Ibid,, p. 804,
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It will be remembered that it was in 1936 that Schacht accord-
ing to the IMT, began to advocate a limitation on armaments, and
as the IMT said, because of his intimate knowledge of German
finance was in a good position to realize that Hitler’s “frantic
rearmament”’ was “consistent only with war as its object.” The
documents certainly fully bear out the intimate knowledge which
Schwerin von Krosigk had of the matters of finance and economics
in the preparation of war. They also show that Schwerin von
Krosigk’s attitude conformed thoroughly to the will of Hitler to
rearm as quickly as possible, and that Schwerin von Krosigk par-
ticipated in the toplevel discussions at which the policy of more
and more armament was revealed and insisted upon despite
Schacht’s objection.

It is worthwhile noting again the dissimilarity between
Schwerin von Krosigk and Schacht. This was the time when
Schacht began definitely to lose out. The IMT said:?

“Goering advocated a greatly expanded program for the pro-
duction of synthetic raw materials which was opposed by
Schacht on the ground that the resulting financial strain might
involve inflation.”

As we have seen, Schwerin von Krosigk who was also on the
council which had to do with raw materials and foreign exchange,
went along with the program.,

The IMT said:2

“The influence of Schacht suffered further when, on 16
October 1936, Goering was appointed Plenipotentiary for the
Four Year Plan with the task of putting ‘the entire economy
in a state of readiness for war’ within 4 years. Schacht had
opposed the announcement of this plan and the appointment
of Goering to head it, and it is clear that Hitler’s action repre-
sented a decision that Schacht’s economic policies were too
conservative for the drastic rearmament policy which H1tler
wanted to put into effect.”

There is no evidence that Schwerin von Krosigk opposed the plan,
or Goering’s appointment. He went along, fully. Schacht went
on leave of absence from the Ministry of Economics in September
1937 and resigned as Minister of Economics and as Plenipoten-
tiary for War Economy in November 1937. Schwerin von Krosigk
stayed on, cooperating at the highest policy level. Certainly when
one was in a position so high—a Cabinet minister—that he par-
ticipated in all of these activities, the denial of knowledge and
realization is patently absurd.

1 Ibid., pp. 307 and 308,
2 Ibid., p. 808.
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Like Funk, Schwerin von Krosigk knew what he was doing
when he continued action in late 1938. That Schwerin von
Krosigk knew of the plan to smash Czechoslovakia and lent his
willing aid to finance the necessary preparations is not contested.
On 1 September 1938 von Krosigk wrote to Hitler. In the letter
he explains the financial situation, the measures he has taken to
meet the rearmament program, and the steps he has taken to meet
the “basic change” in 1938 caused by retaking of Austria, the
western fortifications, and the “increased tempo of armament.”
He ends the letter with a statement that (EC-419, Pros. Ex.
1165)—

“* % * the day will not be far off when the final death thrust
can be dealt to the Czechs.”

Schwerin von Krosigk may argue that the letter counsels caution,
as it does, and that it makes Schwerin von Krosigk like Schacht.
The difference is that Schwerin von Krosigk’s worries are not,
as Schacht’s were found to be, about whether there would be an
aggressive war, but one solely as to when the aggression should
occur. He thought, and argued, that Germany’s head start on
the western democracies was not yet great enough. He said,
“Most important is, Time works in our favor * * *, We there-
fore can only gain by waiting.” But beyond a doubt, as early as
1 September 1938—before Goering’s speech of 14 October 1938—
Schwerin von Krosigk was aware that the first object of all the
frantic rearmament was “the final death thrust” to the Czechs.

We can put Schwerin von Krosigk side by side with Funk. The
IMT said, in discussing Funk’s crimes against peace:?

“On 14 October 1939, after the war had begun, he made a
speech in which he stated that the economic and financial
departments of Germany working under the Four Year Plan
had been engaged in the secret economic preparation for war
for over a year.”

This_ would put the beginning of Funk’s and Schwerin von
Krosigk’s most secret war preparation back to about mid-1938,
when !;he new armament plan was announced, the Reich Defense
Councﬂ was reorganized, and when the new financing plan was
d_?awn up. In every aspect, Schwerin von Krosigk was in up to
his neck.

When we ‘come to the year 1939, we find Schwerin von Krosigk
fmd the Ministry of Finance playing an even more important part
In the war preparations; the Reich Bank, which until then had

1 .
luc:;tl:oduce_d in the IMT trial as Prosecution Exhibit USA-621. The German text is repro-
N Ibidm :r;aoé of the Major War Criminals, op. cit. supra, volume XXXVI, pages 492-498.
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been an important and an independent instrumentality of war
financing, became in 1939 completely subservient to the Finance
Minister. Schwerin von Krosigk, subject only to Hitler, became
the predominant financial power in the Reich. '

One of the two meetings cited in the IMT against Funk is the
meeting of 30 May 1939. The IMT said:?

“On 30 May 1939, the Under Secretary of the Ministry of
Economics attended a meeting at which detailed plans were
made for the financing of the war.”

Similarly, the Under Secretary of the Ministry of Finance,
Reinhardt, also attended the meeting. The minutes state: “To be
shown to the Minister for his information.” The text of the
minutes makes it obvious why the IMT cited it as important. A
partial translation of page 1 of the minutes states (38562-PS,
Pros. Ex. 1011) :2

“Then a report was made of the contents of the ‘Notes on
Question of Internal Financing of the War’, of 9 May of this
year * * * in which the figures given to me by the Reich Minister
of Finance are also discussed.”

Schwerin von Krosigk had been active already in making financial
plans for the prosecution of the war. What kind of a war? The
minutes give a definite answer (8562-PS, Pros. Ex. 1011) :3

“First, as concerns the scope of the total production, it is
clear that the economic power of the Protectorate and of the
other territories possibly to be acquired must of course be com-
pletely exhausted for the purpose of the conduet of the war.
It is however, just as clear that these territories cannot obtain
any compensation from the economy of greater Germany for
the products which they will have to give us during the war,
because this power must be used fully for the war and for
supplying the civilian home population. It is therefore super-
fluous to add any amount for such compensation to the debt of
the domestic German war financing. The question as to what
labor forces, new products and other commodities in the Pro-
tectorate and in the territories to be acquired can be utilized
for us * * * thus can be excluded from this investigation.
Insofar as it should happen that, for political reasons, deliveries
without any expectancy of compensation cannot be demanded
of the ‘occupied’ territories, to that extent we will be able to
pay with debt certificates of the Reich * * *,

1 Ibid., p. 304.
2 Introduced in the IMT trial as Prosecution Exhibit USA-662. The German text is repro-

duced in Trial of the Major War Criminals, op. cit. supra, volume XXXII, pages 200-404.
a Ibid.
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“During the war the army can reckon, out of the economy of
greater Germany, substantially only with deliveries to the ex-
tent of that portion of production which in peacetime is attrib-
uted to public expenditures—minus the minimum requirements
of the civilian governmental agencies. In order to cover addi-
tional requirements of the army, the economic power of the
Protectorate and of the territories to be acquired during the

campaignh must be used.”

“The war” is now the topic. And we will search in vain for
even a suggestion that it is a ‘“defensive” war. Schwerin von
Krosigk is plainly participating, on the highest level, in the plan
to acquire territory for Germany by force of arms. Czecho-
slovakia had been taken over; Poland was next. Hitler's decision
had already been made, and announced at a meeting of 23 May
1939. That Schwerin von Krosigk was a key figure in the plan-
ning is shown by the evidence and discussed in the briefs.

Schwerin von Krosigk did a stupendous job. Without in the
slightest degree minimizing the importance of the work of many
other parts of the Hitler government, one can still assert that
funds are the sinews of war preparation and war waging. Money
had to be available, and it was up to Schwerin von Krosigk, as
Minister of Finance, to supply that money, by taxes, long-term
loans, short-term loans, proceeds of confiscations, and the like.
The fact that the Finance Minister did not personally participate
in all of the high-level strategy conferences where military time-
tables were worked out principally with military strategists is not
surprising, and it does not detract from his responsibility any
more than his presence at them would add to his responsibility.
For von Krosigk’s position was not the determination of a par-
ticular military timetable. His job was to prepare the stage for
those who would ultimately determine the exact time and exact
p}ace of a particular offensive. Schwerin von Krosigk was suffi-
ciently acquainted with the secret plans concerning particular and
specific aggressions, as the documents show, so that he could
provide the necessary financial assistance and so that he could
suggest any modifications demanded by the exigencies of the
financial situation or the financial possibilities.

When funds were needed, they were there. We have no
ey1dence to indicate that Hitler’s preparations for aggressive
war suffered in the slightest from the need of reichsmarks. In
Schwerin von Krosigk’s particular field, the internal financing of
the war, the striking thing about the documents is that they
reveal no particular worry of the war mongers as to where the
money would come from. Schwerin von Krosigk could be de-
pended upon to supply it.
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How, then, can the Minister of Finance, who takes care of
employing “all cash and reserves” for the armament program and
who curtails all other expenses in the interest of that program,
deny that he played the leading role in financing the armament?

The evidence emphasizes the ability and the dedication with
which Schwerin von Krosigk performed the task allotted to him
in the preparation for war. It is further indicated that activities
of Schwerin von Krosigk extended beyond the tax-gatherer field.
His financial tasks even carried him into dealings with the SS
concerning the proceeds and the loot of their horrible activities.
His participation in war planning and war waging covers the
entire Nazi epoch. After the war broke out, Schwerin von
Krosigk showed the same energy in garnering the required funds
which he displayed in making available the funds which made the
launching of war possible. Schwerin von Krosigk mobilized all
the forces for the financial victory, paying attention to the whole
of Nazi economy as it unfolded with the occupation of most of
Europe. Schwerin von Krosigk never wavered in his enthusiasm
and labors for the Nazi cause. That he has admitted this before
this Tribunal and has not attempted to fabricate for himself a
position in the resistance movement is noteworthy. But the
attempt to draw parallels between his course and that of Schacht
is utterly impossible. The analogy to Funk, however, is a reality,
except that Funk put a heavy shoulder to the wheel much later
in the day than did Schwerin von Krosigk.

If Your Honors permit, Mr. Kempner will continue for the
prosecution.

PRESIDING JUDGE CHRISTIANSON: Mr. Kempner.,

Lammers and Stuckart

MR. KEMPNER: In analyzing the evidence, it will not be neces-
sary to travel over uncharted seas. The verisimilitude between
the evidence adduced against Frick in the IMT, which resulted
in a finding of guilty and a sentence to death by hanging, with
the evidence presented against Lammers and Stuckart is unusual.
It depicts an almost identical pattern of crime, although, as we
stated earlier, the evidence in this case is more abundant as to
these defendants than it was as to Frick in the IMT case.

The defendants submit, however, that their positions were ut-
terly insignificant; that their signatures under laws and decrees
were purely formal, and the legislative enactments in which they
participated were ineffectual from the very outset; that the
reports which were being submitted to them were either obsolete
when they reached them or not worthy of their interest; that the
agencies of which they were members were stillborn children and
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their enactments abortive; and that their knowledge of happen-
ings in the Third Reich was as scanty as that of an average
woebegone German citizen. In a word, they were walking blind-
folded through the horrors of the Third Reich. Authentic cap-
tured documents from German official sources were—as these
defendants would have the Court believe—the archetypes of in-
exactitude and error.

The phraseology of the documents in evidence is so plain and
self-explanatory that they hardly call for any further interpreta-
tion. They speak for themselves. In short, these defendants and
their witnesses succeeded in cluttering up the record with a mass
of testimony which, insofar as one can tell, had no other purpose
than to bewilder, confuse, and evade the issues.

We, of course, disagree emphatically with Lammers’ and
Stuckart’s technique of taking such a self-deprecating view of
their positions, functions, guilt, and.responsibility. The evidence
portrays them in their true perspective. It overwhelmingly
shows that Lammers and Stuckart were architects who designed
catastrophe.

In theory, it may be true that in a Fuehrer state the supreme
legislative and administrative powers were vested in the Fuehrer.
In practice, however, his powers had meaning and effect through
the agencies which were charged with transposing the political
will of the Third Reich into the phraseology of laws and decrees
and to see to it that they were also being enforced. In almost
every phase of this procedure Lammers and Stuckart were in-
strumental factors. Reference is made to the great number of
criminal laws and decrees with which we have dealt at length in
the individual briefs of the defendants.

These defendants were not only leaders in the Third Reich but
had reputations as being outstanding authorities in law, par-
Ficularly in the fields of constitutional and administrative law. It
1s a generally recognized maxim that no man may plead ignorance
of the law as an excuse. But when trained lawyers deliberately
D.repared and issued laws and decrees which they knew at the time
violated every standard of justice and common decency and the
deﬁped principles of civilized criminal law as well as of inter-
national law, then the seriousness of their crimes is magnified.
There is a peculiar element of premeditation and deliberation in
all the acts for which Lammers and Stuckart are being held
responsible. It is impossible for a lawyer to sit down and draft
and participate in the preparing of a more or less complicated
legal fiocument without considering the question of its legality.
And, if the trained lawyer continued to turn out criminal legisla-
tion for years and years, so to say as a matter of routine, this
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becomes an especially aggravating factor. Such acts have been
so adjudged in the Justice case before Tribunal I11.

In brief, Lammers and Stuckart were in possession of the
heaviest imaginable responsibility. As lawyers, they were fully
aware of this and thoroughly cognizant of the possible repercus-
sions which their acts would cause.

The position of Keitel, whom the IMT found “did not have
command authority over the three Wehrmacht branches which
enjoyed direct access to the Supreme Commander,” is mutatis
mutandis comparable to that of Lammers. Defense counsel of
Lammers pointed out in his opening statement* the similarity of
positions held by Keitel and Lammers. Lammers had to admit
on cross-examination—with the usual reservations—that “for cer-
tain military matters his [Keitel’s] position is comparable to mine
insofar as military and civilian matters are comparable at all.”

In spite of the judgment of the IMT that Keitel as head of
Hitler’s military staff had no power to give orders, he was con-
victed on all four counts of the indictment before the IMT, in-
cluding the “conspiracy” and “the planning, preparation, initi-
ating or waging of wars” count.

In the Ministry of the Interior, Stuckart, like Frick, was a
dominating influence in the waging of war. His importance con-
stantly increased. The IMT found Frick guilty of count two of
the indictment. As pointed out before, count two of the IMT is
analogous to count one of this case (aggressive war count). Frick
was found guilty of waging aggressive war despite the fact that
“the evidence does not show that he participated in any of the
conferences at which Hitler outlined his aggressive intentions.”
Thusly, Frick was acquitted under count one in the IMT (con-
spiracy count), but found guilty under count two (aggressive
war count).

We submit that the Stuckart case is parallel in every particular
to the Frick case. The Lammers case is also parallel to the Frick
case and may further be compared to the Keitel case. The
evidence which the prosecution has submitted in support of these
charges is very extensive. For reasons of expediency we direct
the Tribunal’s attention to the individual responsibility briefs of
the prosecution. The evidence which will be reviewed discloses
that Lammers and Stuckart became involved in the crimes against
peace, war crimes and crimes against humanity to a greater extent
than Frick and is sufficient to weave a second mantle of guilt,

Dietrich

The tremendous importance of the role played by Dietrich’s
press propaganda in carrying through the plans and objectives

* Reprodueced in section V K, volume XII, this series.
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of the aggressive war machine—in promoting the concentration
and stimulation of the energies of the German people as a result
of such press propaganda—cannot easily be exaggerated.

The development of the press as a weapon was the most impor-
tant single aspect of propaganda as a whole. The printed word
has a magic of its own. Hitler saw this at an early point in his
career and it was no accident that he selected Dietrich to super-
vise and control the press policy in furtherance of his aims.

Mr. Quincy Wright, in his article “The Crime of War Monger-
ing” (American Journal of International Law, 1948, Vol. 42, pp.

131 and 132) says:

“Propaganda which instigates or encourages aggression or
other crimes against international law had been considered a
crime, not in itself, but because of its relationship to the inter-
national delinquency or crime which it incites * * *. Where
instigation of international delinquency or crime is concerned
the question relates to the importance of the propaganda in
producing the crime or deliquency.

“Insofar as such propaganda provokes or encourages aggres-
gression or other international crime, it becomes a crime itself.”

Dietrich was successful in supressing the editorial work of the
German press to such an extent that the IMT said of it:1?

“Through the effective control of the radio and the press, the
German people, during the years which followed 1933, were
subjected to the most intensive propaganda in furtherance of
the regime. Hostile criticism, indeed, criticism of any kind was
forbidden, and the severest penalties were imposed on those
who indulged in it. Independent judgment, based on freedom
of thought was rendered quite impossible.”

_ In such an atmosphere the criminal responsibility of Dietrich
‘is immeasurably heightened. His control of the press became a
le.sthal weapon in the conditioning of the people to accept aggres-
S1ve wars. This weapon was as necessary for the realization of the
Nazi program as the large-scale production of armaments and the
drafting of military plans. Without Dietrich’s press, it would
n_ot have been possible for German fascism to realize its aggres-
sive intentions, to lay the groundwork for and then to perpetrate
‘War crimes and crimes against humanity. The particulars in
support of this position are extensively set forth for the Tribunal’s
consideration in the prosecution’s final brief against Dietrich.

rIjhe IMT clearly followed the theory expressed by Mr. Quincy
Wright in the. case of the defendant Streicher.?

1 s 2 .
s Tr.lal of the Major War Criminals, op. cit. supra, volume I, page 182.
Thid., p. 302.
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“In his speeches and articles, week after week, month after
month, he infected the German mind with the virus of anti-
Semitism, and incited the German people to active persecution.”

Dietrich’s case is more far-reaching than that of Streicher in
that his guilt includes crimes against peace, as well as war crimes
and crimes against humanity. Streicher was the editor of a com-
paratively small weekly periodical, “Der Stuermer,” published in
Nuernberg. At the height of its ill fame, it boasted a circula-
tion of 600,000 whereas Dietrich had at his disposal not only
Streicher’s paper, but more than 3,000 other publications with a
circulation of better than 3,000,000.

The evidence shows the character and intensity of the anti-
Semitic directives released by the defendant Dietrich during
the period to which the IMT referred in passing judgment on
Streicher. Streicher’s publication then was only one of the
manifold vehicles which were ultimately subject to Dietrich in
furthering the provocation of international crimes.

Of course, Streicher was acquitted by the IMT for crimes
against peace. Concerning him the IMT stated: “There is no
evidence to show that he was ever within Hitler's inner circle
of advisers; nor during his career was he closely connected with
the formulation of the policies which led to war.” Dietrich’s
relation to the inner circle of advisers was quite different. Not
only was he Reich press chief of Party and State, and an intimate
of Hitler from 1928 on; but also the defendant was a member of
that select hierarchy of Reichsleiter which included such figures
as Hess, Himmler, Ley, Darré, Goebbels, Frank, and Rosenberg,
with all the accessibility to top secret information which such
membership necessarily entails. Dietrich was entrusted, in the
field of press propaganda, with the daily responsibility for the
acquisition, digest, selection, and transmission of information of
all types, on all levels, from every source, and for every purpose.
He issued press instructions labeled “Daily Paroles of the Reich
Press Chief,” which directed the press to present to the people
certain themes, such as the leadership principle, the Jewish
problem, the problem of living space, or other standard Nazi
ideas which served as a condition precedent in tempering .the
masses of German people to each aggression,

The evidence before this Tribunal clearly establishes Dietrich’s
guilt for crimes against peace, as well as war crimes and crimes
against humanity. The facts are discussed in the Dietrich brief.
The application of the principle of law set forth in the Streicher
case by the IMT makes the conclusion inescapable.

Before Mr. O’Haire continues for the prosecution, I just want
to correct one of the figures I mentioned. This was the figure of
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thirty million copies, not of thirty hundred thousand copies—as I
say, of thirty million copies which were at the disposal of the
defendant Dietrich for circulation in Germany.

PRESIDING JUDGE CHRISTIANSON ;: That is at the top of page 55.
It is noted.?

Mr. KEMPNER: Thank you, Your Honor.

PRESIDING JUDGE CHRISTIANSON: Mr. O’Haire.

Berger and Schellenberg

MR. O’HAIRE: The defendants Berger and Schellenberg found
full scope for their talents in areas where activities of the SS and
of the government proper were most closely fused and where the
politics and the programs of the Third Reich, murderous in nature
from the beginning, reached their natural fulfillment.

The record is replete with evidence of their fanatical contribu-
tions to the genocidal policy of the Third Reich. Mere reference
to the briefs suffice.2 However, the part played by the SS in
crimes against peace is directed to the Tribunal’s attention. Of
the SS, the IMT said:?

“SS units were active participants in the steps leading up to
aggressive war.”

Berger and Schellenberg were not minor figures in the SS; Berger
was chief of the SS Main Office and Schellenberg was subordinated
to Heydrich and later to XKaltenbrunner in the SD (a component
part of the SS). The IMT specifically stated of SS activities:+

“The Verfuegungstruppe was used in the occupation of the
Sudetenland, of Bohemia and Moravia, and of Memel. The
Henlein Free Corps was under the jurisdiction of the Reich
Leader SS for operations in the Sudetenland in 1938, and the
Volksdeutschemittelstelle financed fifth column activities there.”

The defendant Berger issued the orders subordinating the Free
Corps to the SS for the purpose of effecting the aggression with
full knowledge of the purpose of the Free Corps. Berger was the
sole link between the SS and the Free Corps. The proof shows
that he supplied the Free Corps with the arms necessary to fulfill
its missiomn.

Berger’s activities did not stop there, however. He was en-
gaged in organizing so-called defense units of forces indigenous
to the occupied eastern territories, 3 weeks after the invasion of

1 Reference is made here to the draft copy of the closing statement.
- % In addition to the argumentation presented orally before the Tribunal in the “closing state-®
ments,” both the prosecution and defense submitted voluminous final briefs.

¥ Trial of the Major War Criminals, op. cit. supra, volume I, page 270.

4 IThid.
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Poland. He established contact with the Dutch Nazi leaders in
Duesseldorf which led to the setting up in 1940 of the Dutch
special duty regiment “Westland.” Immediately after the inva-
sion of Belgium, Berger became president of DeValag, a pro-Nazi
political party in Belgium under German sponsorship. He em-
ployed this party primarily to further aggressive warfare. And,
he succeeded in bringing the German racial group in Yugoslavia
under the SS, 6 months before the invasion of that country.

It is next to impossible to single out any one portion of the SS
which was not involved in these criminal activities charged in the
indictment, but it is safe to say that the evil of the RSHA (Ges-
tapo and SD) is exceeded by none. Of it the IMT said:*

“The nature of their participation is shown by measures taken
in the summer of 1938 in preparation for the attack on Czecho-
slovakia which was then in contemplation. Einsatzgruppen of
the Gestapo and SD were organized to follow the army into
Czechoslovakia to provide for the security and political life of
the occupied territories. Plans were made for the infiltration
of SD men into the area in advance, and for the building up
of a system of files to indicate what inhabitants should be
placed under surveillance, deprived of passports, or liquidated.
These plans were considerably altered due to the cancellation
of the attack on Czechoslovakia, but in the military opera-
tions which actually occurred, particularly in the war against
U.S.S.R., Einsatzgruppen of the Security Police and SD went
into operation, and combined brutal measures for the pacifica-
tion of the civilian population with the wholesale slaughter of
Jews. Heydrich gave orders to fabricate incidents on the
Polish~-German frontier in 1939 which would give Hitler suffi-
cient provocation to attack Poland. Both Gestapo and SD
personnel were involved in these operations.”

The proof shows that Schellenberg was the master mind of such
projects, particularly in the creation of the Einsatzgruppen to
be used after the invasion of the U.S.S.R. In May 1941 he drafted
the final agreement which established the Einsatzgruppen for use
in the East with full knowledge that Russia was to be invaded.
An integral part of this operation was the screening and inter-
rogating of prisoners to determine their usefulness for the illegal
purposes of the Third Reich. Schellenberg headed an operation
entitled ‘“Zeppelin” which employed those selected for work on the
eastern front behind Russian lines and to work with the Einsatz-
gruppen. The evidence in the Schellenberg case reveals that the
staging of an incident for a pretext to invade Poland was only a

* Ibid., p. 266.
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fore-runner to further trickery by the Gestapo and SS under the
direct command of Schellenberg in creating a pretext to invade
Holland. The Venlo incident was clearly an underhanded SS
method to provide Hitler with sufficient provocation to march
into Holland.

The record is complete. Berger and Schellenberg participated
in the criminal plans of the SS in the steps leading up to aggres-
sive wars as outlined by the IMT.

Koerner, Keppler, Pleiger, and Darre

The Tribunal’s attention is drawn to the parallel activities of
these defendants to the defendants Goering, Hess, and Funk who
were convicted by the IMT for crimes against peace. Kepplet,
Pleiger, and Darre are charged with crimes against peace princi-
pally because of the significant role they played in organizing and
maintaining the military economy of Germany with knowledge
of the purpose to wage aggressive war. Keppler is further
charged with activities in the diplomatic field as a State Secretary
in the Foreign Office.

Koerner

The case of Koerner, stripped of all its details, amounts to this:
He was to Goering what Hess was to Hitler. With respect to
Hess, the IMT found—* ‘

“Until his flight to England, Hess was Hitler’s closest per-
sonal confidayt. Their relationship was such that Hess must
have been informed of Hitler’s aggressive plans when they
came into existence.”

The Tribunal said:?

“ % % * hetween 1933 and 1937, Hess made speeches in which
he expressed a desire for peace and advocated international
economic cooperation. But nothing which they contained can
alter the fact that of all the defendants, none knew better than
Hess how determined Hitler was to realize his ambitions, how
fanatical and violent he was, and how little likely he was to
refrain from resort to force, if this was the only way in which
he could achieve his aims.”

The Tribunal found Hess guilty [of crimes] against peace under
counts one and two.

It is interesting to note that Koerner’s defense is along the line
that Goering was a man of peace, that his violent speeches, plainly
aggressive in character, were not to be taken seriously, and last

1Ibid., p. 284.
?Ibid., p. 283.
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that Koerner, because of his close relationship with Goering, knew
and appreciated the peaceful character of the man.
The IMT, with respect to Goering, stated :?

“After his own admissions to this Tribunal, from the posi-
tions which he held, the conferences which he attended, and the
public words he uttered, there can remain no doubt that Goering
was the moving force for aggressive war, second only to
Hitler.”

And in concluding its appraisal of Goering’s activities, the Tri-
bunal stated : 2

“His guilt is unique in its enormity. The record discloses no
excuses for this man.”

Koerner, the record shows, was Goering’s closest personal and
official associate. He first met him in 1926, and in 1928 when
Goering was elected to the Reichstag, Koerner severed his private
business connections so that he could be closer to Goering. He
stayed with Goering through the entire period of the Nazi seizure
and consolidation of power. He participated with Goering in
setting up the Gestapo as an instrument of force and terror. He
was the administrative head of the special “spying agency”’—the
Forschungsamt—an organization which monitored conversations
of Germans. .

Goering was appointed Plenipotentiary of the Four Year Plan
in 1936, and designated Koerner as his permanent deputy.
Koerner was also Goering’s permanent deputy in the General
Council of the Four Year Plan. The evidence fully establishes
Koerner’s special knowledge of the military character of the Four
Year Plan, that it was intended as, and developed into an instru-
ment to make a military machine to further Germany’s policy
of aggression.

Koerner, Keppler, and Schwerin Von Krosigk were present at
the secret conference when Goering informed them of the nature
of Hitler’s secret memorandum of August 1936 which discussed
the true purposes of the Four Year Plan. In addition to being
advised by Goering of Hitler’s secret memorandum, Koerner ad-
mitted that Goering gave him this memorandum to read and that
he read it. Koerner testified that he never spoke to anyone about
this secret memorandum of Hitler, except to Goering and the
other persons present at the meeting. There were only three
copies of this memorandum—one went to Goering, another was
later given by Hitler to Speer, and the third is not accounted for.

1 Ibid., p. 280.
2 Ibid., p. 282,
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The details of Koerner’s participation in the Four Year Plan after
knowledge of the above, are outlined in detail in our brief.
Koerner also had special knowledge of the planning for the
Russian aggression. He was Goering’s deputy in the Economic
Leadership Staff East, which engaged in the planning and ex-
ploitation of Russia. This activity constitutes, as to Russia,
participation in the “planning, preparation, or initiation of ag-
gressive war.,” As to the other Allied Powers at war with
Germany, it constitutes participation in the “waging of aggres-
sive war.” The evidence shows that the planning involved the
utilization of the industrial potential of Russia for the further
waging of aggressive war already in existence.

In 1942, Koerner became a member of the Central Planning
Board. This board, among other things, determined the “re-
quirements” and over-all allocation of slave labor. There were
originally three members of this board, namely, Speer, Milch and
Koerner. In 1943 Funk was added. For the participation in the
activities of the Central Planning Board relating to the slave-
labor program, Speer, Milch, and Funk have been found guilty.
Koerner is the remaining member of the board. It is important
to note that Koerner had knowledge that the utilization of slave
labor was part of the program for waging aggressive war, and
that he participated in the execution of that program. Because
of his knowledge of the program, and its use as an instrumentality
for waging war, Koerner is not only guilty of war crimes and
crimes against humanity in connection with his slave-labor activi-
ties, but his participation in this program also establishes his
guilt for crimes against peace.

Keppler

One year before Hitler seized power, Keppler became Hitler's
economic adviser, and in March 1983 he was appointed Hitler’s
deputy for economic questions. Shortly thereafter, he was given
a special assignment by Hitler to build up the German raw ma-
terial base, particularly in the field of strategic military materials.
Thus, he laid the foundation for Germany’s main industrial capac-
ity for synthetic rubber, synthetic fuel, synthetic fats, and syn-
thetic fibers. His over-all participation is well described by
Keppler. He testified (Tr. pp. 19318 and 19314) :

“Frequently Goering ordered me to report to him and on
these oceasions I had to give a very lengthy and detailed report
concerning the work that I had done up to that stage. In
addition to that, Goering was absolutely satisfied in every
respect with the work that I had done up to that time. * * *

Goering was really a personality if one had personal contact
953T18—52- 4 45



with him. He told me frankly that after all he himself didn’t
know o single thing about economy, and he ordered me to
carry on my work on a much larger scale.” [Emphasis sup-

plied.]

In connection with Keppler’s appraisal of Goering, it is inter-
esting to note that Goering frankly admitted that he (Goering)
did not know a thing about economy. This is a significant state-
ment in view of the defense which Koerner interposed to the
effect that Goering was the sole responsible person in connection
with the operation of the Four Year Plan and that he, Koerner,
merely was his adviser without authority or responsibility.

Keppler was an expert in essential specialized fields, and
records show that his participation in these fields was substantial
and of great importance to further the economic mobilization for
war. Keppler’s Office for Raw Materials and Synthetics was
incorporated in October 1936 into Goering’s Four Year Plan.
Keppler was present at the conferences preceding the creation of
the Four Year Plan. One significant conference, to which we call
attention, is that of 26 May 1936 when Goering addressed his
group of experts stating that he was opposed to any financial
limitations on war production and that all measures were to be
considered from the standpoint of an assured waging of war.

Keppler, like Koerner, had special knowledge of the military
character of the Four Year Plan. He, too, was informed by
Goering, prior to the public announcement by Hitler of the Four
Year Plan, of the contents of Hitler’s secret memorandum of
August 1936. He was present at the meeting when Goering con-
fidentially informed those present of the military nature of the
Plan in connection with the preparations for war. Keppler’s
participation thereafter must be viewed from this very significant
fact relating to knowledge. Within the Four Year Plan, Keppler
was appointed to the Council of Ministers as the expert on syn-
thetic and raw materials.

As to knowledge, a comparison with the Farben case shows that
it was Keppler who negotiated with I. G. Farben with respect to
the construction of the synthetic rubber plants. It is apparent
that Keppler cannot be believed when he stated that he partici-
pated in setting up the synthetic rubber program as a measure of
peacetime economy, since he was informed by Goering of the
contents of Hitler’s secret memorandum regarding the Four Year
Plan.

The record shows that prior to the time when Goering informed
Keppler of Hitler’s secret memorandum, Keppler discussed the
synthetic rubber program directly with Hitler and that Keppler
acted as Hitler’s deputy when discussing this program with the
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army and the Finance Ministry. The record also shows that after
September 1936 Keppler acted as liaison between the Four Year
Plan, the army, and the I. G. Farben. Thus, an official report
stated (NI-6194, Pros. Ex. 2714) :

“On 7 October * * * the chief of the Military Economic Staff
= * * informed Mr. Keppler that in view of the new rubber pro-
gram, which came within the Four Year Plan, he had no objec-
tion to the capacity of the three plants to be erected being
increased * * *.”

In 1937, Keppler attended the meeting with Goering where the
discussion with respect to increasing production of iron took place.

* * * * * * *

As a result of this discussion, the Hermann Goering Works
were set up to exploit low-grade iron ore. Keppler was appointed
to the Aufsichtsrat of the Hermann Goering Works. All this
occurred at a time when Keppler had special knowledge of the
military objectives of this economic preparation.

In the beginning of 1938, Keppler also became engaged in other
activities which gave him special knowledge of the aggressive
character of the planning. He was appointed State Secretary in
the Foreign Office and was assigned special tasks in connection
with the preparations for the accomplishment of the Austrian
Anschluss. As the pillars of Austrian sovereignty shook, Keppler
increased the tempo of Nazi demands. It was Keppler who
backed up Hitler’s threats of informing Miklas that 200,000 Ger-
man soldiers were being assembled at the Austrian border, ready
for invasion,

He himself has described in part the nature and extent of his
participation in Austria before the Anschluss. In a letter to
Seyss-Inquart, dated 30 June 1938, Keppler stated (NID—14959,
Pros. Ex. 2717) :

“In addition, Field Marshal Goering charged me with ex-
tensive work with the Hermann Goering Works and other
industrial enterprises of the State. I also received my first big
assignment by Ribbentrop. It was a very important, but also
difficult, affair which I have to settle under strictest confidence,
Which, therefore, is not suitable for a publication in the press.
I just came back from the Foreign Office where I inspected my
future offices. I will have to conduct my office activities in
various buildings, because my office remains where it was.”

Keppler was Germany’s chief agent in carrying out special
research projects in the countries which were to be invaded.
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After the ‘Munich Agreement, Goering made a speech on 14
October 1938. The report?! states (1301-PS, Pros. Ex. 971) :2

“The Sudetenland has to be exploited with all the means.
Field Marshal Goering counts upon the complete industrial
assimilation of the Slovaks. Bohemia-Moravia [Tschechen]
and Slovakia would become German dominions. Everything
possible must be taken out. The Oder-Danube Canal has to be
speeded up. Searches for ore and oil have to be conducted in
Slovakia, notably by State Secretary Keppler.”

Can it be seriously urged that Keppler was not informed of the
aggressive plans against Czechoslovakia?

There is a very significant fact in connection with Keppler’s
activities and that is the “timing” of his various tasks. He ap-
pears in Austria just before the invasion. When that is an
accomplished fact, he moves on to a special job in Czechoslovakia.
When that country is taken over, he moves to southeastern Eu-
rope. It is more than coincidence that he was in the vanguard
even before a number of the aggressions were launched.

Mr. Fitzpatrick will continue for the prosecution.

Pleiger

MR. FITZPATRICK: Pleiger operated in a specialized industrial
field—coal, iron, and steel. His activity in these fields was sub-
stantial and contributed directly and significantly to the indus-
trial and economic mobilization for aggressive war. Here again,
participation in this specialized sector was with knowledge of the
military objectives of the programs in which he participated.

His early start in connection with the economic mobilization
was in the Keppler bureau. He was the top expert in the iron
department of the Office for German Raw Materials and Syn-
thetics. As early as 1936, Pleiger was sufficiently important to be
called in by Goering in the meeting of the select group of experts.
He heard Goering’s now well known address of 26 May 1936 in
which the problems in connection with war mobilization were
discussed. With the promulgation of the Four Year Plan, Pleiger,
like Keppler, went over to Goering’s Office. Thereafter, Pleiger
participated in many important meetings where the fundamentals
of the Four Year Plan production program were planned in detail.

On 17 March 1937 he was present at a meeting where Goering
opened the discussion with these words (NI-090, Pros. Ex. 966) :

1 Goering’s speech is contained in a report made on a meeting at the Reich Air Ministry
which was in the files of General Thomas, Chief of Economic Armament Office of OKW.

2 Introduced in the IMT trial as Exhibit USA-123, The German text is reproduced in Trial
of the Major War Criminals, op. ecit. supra, volume XXVII, pages 122-169.
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“This may well be the most important session concerning the
Four Year Plan dealing with the questions of the iron and steel
production, its output, capacity, supply of raw materials, and
iron distribution. Primarily involved is German ore procure-
ment. * * * lack of ore must not endanger the program of
munitions supply or of armaments in case of war. Everything
possible must be undertaken on the part of private industry
and the State must take over when private industry has proved
itself no longer able to carry on.” [Emphasis supplied.]

The Hermann Goering Works was the brain child of Pleiger,
not of Goering. This he admitted when he testified (Tr. pp.
14802 and 14808)—

“I was firmly convinced that the iron and steel situation was
one which was bound to interest Goering, as Plenipotentiary
for the Four Year Plan. * * * so, in my opinion, the situation
was very favorable, and I decided that I would by-pass the
official channels, through Office Chief Loeb and State Secretary
Koerner, and approach Goering directly. * * * I * * * had a
short memorandum submitted to Goering, in his capacity as
Plenipotentiary for the Four Year Plan. * * * It contained all
the arguments by which I might hope to rouse Goering’s inter-
est. That is why I pointed out that the plant was of military
importance because we were arming all along the line, the
foreign currency question; especially, however, I made it clear
to him what it would mean if there should be a miners’ strike
in Sweden, when in only 8 months the whole German industry
would come to a standstill. The ore stocks at that time
amounted to not over a 4 week’s supply. It was a situation for
me by which I could make Goering take a bite out of the sour
apple. There couldn’t have been a more favorable argument.”
[Emphasis supplied.]

In July 1937 the announcement of the founding of the Hermann
Goering Works was made. Pleiger’s participation in the setting
up of this instrumentality and his utilization of the Hermann
Goering Works for the development of a wider base for iron ore
and iron is fully disclosed by the records.
~ The only question presented as we see it is whether Pleiger had
knowledge of the military objectives in connection with this mat-
ter. From all the evidence, the record is clear that he did have
Such knowledge. He acquired further insight in the planning to
_take over the Austrian deposits in the “A” case. He was present
at the meeting of 17 March 1937, along with Koerner and Kep-
bler, when Goering stated (NI-090, Pros. Ex. 966) :
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“* * * it ig important that the soil of Austria is reckoned as
part of Germany in case of war. Such deposits as can be
acquired in Austria must be attended to in order to increase
our supply capacity. * * * supply for native German soil, in
which in the A-case receipts from Austria with all her possi-
bilities are to be added * * *. In A-case one could count on

6 million tons per year from Austria.”

His participation in the preparations for the exploitation of in-
dustrial property in Czechoslovakia appears from the fact, among
other things, that the Witkowitz Iron and Steel plant in Bohemia
and Moravia which was occupied on 14 March 1939, the day prior
to the full scale invasion of Czechoslovakia, was immediately taken
over by a board to control and operate the plant for the Reich.
The chairman of that board was Pleiger. The board was domi-
nated by the Hermann Goering Works. Pleiger, when asked
whether he was aware of such acquisitions, answered: “I don’t
think there was any acquisition about the carrying out of which
I did not know.”

In connection with the spoliation activities of Pleiger in Czecho-
slovakia, in Poland, in France, and in Russia, the details are set
forth in our briefs. We also emphasize that Pleiger’s activity in
the acquisition of industrial property in occupied territories
matches similar activity by Roechling. We have already pointed
out that as to Roechling the General Tribunal in the French Zone
held that this constituted the waging of aggressive war within the
meaning of the Control Council Law No. 10. We ask for a similar

" finding with respect to Pleiger.

Pleiger’s activities in connection with slave labor on behalf of
the Hermann Goering Works and on behalf of the Reich Associa-
tion Coal, are detailed in our brief. The evidence shows that he
had knowledge of the program regarding the utilization of slave
labor as an instrumentality for the waging of war, and he sub-
stantially participated in carrying that program out. In addition
to constituting war crimes and crimes against humanity, this
particular activity of Pleiger constitutes the waging of wars of
aggression under the meaning of Control Council Law No. 10.

Darré

Among the many and varied fields which of necessity must be
regimented in mobilizing a national economy for war, food is of
major importance. The defendant Richard Walther Darré is
responsible for mobilizing the agricultural and food resources of
Germany, for developing the war important autarchy program
of the Four Year Plan, and for formulating plans to acquire the
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food resources of European countries for the purpose of prepar-
ing for, and waging aggressive war.

Darré’s general knowledge of Hitler’s aggressive objectives is
the result of his early association with the Nazi Party. His
membership in the NSDAP dates from 1930; his membership in
the SS dated from 1931, Directly following Hitler’s seizure of
power in 1933, Darré was appointed a Reichsleiter, thus becom-
ing one of the seventeen members of the hierarchy of the Nazi
Party. At the same time he acquired the high and responsible
government position of Reich Minister of Food and Agriculture.
Later he was appointed by Hitler as the Reich Peasant Leader.
In his field, his position and his functions are analagous to those
of Funk in economic mobilization.

Darré, as a member of Hitler’s Cabinet, signed the law restor-
ing the Wehrmacht in 1985.* Darré, in conjunction with the
Plenipotentiary General for War Economy, drafted plans relative
to mobilizing the German food economy for war. The purpose
was to make available all of the economic forces necessary to the
conduct of war. In the month following the Hossbach conference
of November 1937, Darré prepared a comprehensive program
relating to the organization of the war food economy. He also
issued the administrative decrees relating to the government
control of agricultural products. According to this plan, all
vitally important foodstuffs were to be covered by a system of
rationing certificates. This was effected by Darré’s “Decree on
the Safeguarding of the Vital Necessities of the German People.”
This decree and its supplementing legislation was put into effect
4 days before the Polish aggression.

After the invasion of Austria, Darré perfected his plans for
mobilizing Germany’s agricultural economy for war. In connec-
tion with the Tribunal's question to Mr. Amchan regarding the
Munich conference which took place in September 1938, it is inter-
esting to note that on 8 September 1938, Darré, as Minister of
Food and Agriculture, and Frick, as Reich Minister of the In-
terior, issued a secret order calling for an acceleration in the work
of their subordinate agencies engaged in mobilizing the food
economy. This order stated among other things (NG-465, Pros.
Ez.1032) :

“Since the Fuehrer and Reich Chancellor has ordered the
Dreparation for economic mobilization to be speeded up, one of
the most urgent tasks of the leading officials in charge of the
e§tablishment of the war food offices will be to commence imme-
diately, if they have not already done so, the preliminary work

* Law of 16 March 1985,
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according to the mobilization calendar and to insure its speedy
completion by the temporary assignment of assistant workers.
The deadline is 15 October 1938.”

At the same time that this order for accelerated mobilization
was issued, secret decrees were prepared and signed by Darré,
defining the particular field of activity of various Reich agencies
that were concerned with the questions of food and agriculture.
These regulations contain the detailed provisions for the conduct
of activities during the first 4 weeks after the outbreak of war. In
addition, provision was made for regulating the food economy
during the course of war.

Darré set up the administrative machinery and provided him-
self with a uniform and closely knit organization. This made it
possible for him to control and direct completely the food supply
of the armed forces and civilian population.

The timing of Darré’s orders in relation to the threatened
invasion of Czechoslovakia is significant. Darré’s activities im-
mediately prior to the aggression against Bohemia and Moravia
again show that he had knowledge of the aggressive character of
his measures designed to further continuing aggression by Ger-
many. It was only a month before the invasion of Bohemia and
Moravia that Darré directed a survey of the food supply situation
for the express purpose of controlling and directing that supply
during war. This order was issued by Darré on 11 February
1939. During a Darré-Goering conference in February 1939,
relating to the preparation measures respecting the grain situa-
tion, Goering put to Darré the question of the absolute minimum
of grain needed as national reserve in order to be prepared for the
occurrence of the “A” case. Darré had the answer: A grain
reserve of at least six million tons was required. The purpose
of the grain storage program undertaken to reach that huge figure
assumes further significance by virtue of the fact that at the time
of the attack against Poland, Darré had succeeded in accumulating
a war grain reserve exceeding the six-million-ton figure.

On 27 ‘August 1989 Darré issued a decree which put into effect
the food ration plans which he had theretofore prepared. Details
of the rationing program for the first 4 weeks of the war included
the issuance of ration cards of the detailed administration of war-
time food controls. The same day, 27 August 1989, Darré issued
another decree setting into motion the administrative agencies
entrusted with the allocation and administration of the food econ-
omy on a wartime basis. However, they had been secretly drafted
and signed a year before with the intention of issuing them if the
threats against Czechoslovakia produced war. In August 1939 it
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was plain to Darré and the other Reich Ministers that case “A”
was now at hand, and those decrees were issued.

That Darré knew his preparations in this particular field were
for the waging of aggressive war is clear. Shortly after the
invasion of Poland, he made a report to Goering and to Hitler
dated 27 November 1939, which stated (NG-458, Pros. Ex. 1043) :

“The whole work of agrarian policy since the seizure of power
was already dominated by the preparation for a possible war.
# * *® * * % *

“The fact that Germany could enter this war with its supply
position as it is despite the heavy demands made on agricul-
ture for a period of many years, is due primarily to the efforts
of the agrarian sector in the battle of production. Henceforth
the issue depends on insuring and maintaining to the widest
possible extent the degree of intensity already attained.”

Darré’s activities are summarized in one short sentence which
he wrote after the war was under way (NID-12720, Pros. Ez.
1048) :

“In a gigantic effort before 1939, I created the prerequisite
which made it possible for the Fuehrer to wage this war at
all from the point of view of food.”

We turn now to the discussion of war crimes and crimes against
humanity.

PRESIDING JUDGE CHRISTIANSON: It seems to be the time for
our recess, but before we recess I might inquire of prosecution
counsel if the copy which you have given us, your oral argument
which consists of 114 pages, constitutes your entire argument.

MR. FITZPATRICK : That is the complete argument.

PRESIDING JUDGE CHRISTIANSON: Well, in that event it is pos-
sible that the oral argument for the prosecution will be completed
pefore the days usual working hours are consumed, and we take
it that defense counsel will be ready to proceed with his argu-
ment, the first defense counsel, if that becomes feasible or pos-
sible. Very well.

We will now recess until 1:30 p.m.

(The Tribunal adjourned until 1330 hours, 9 November 1948.)

[Afternoon Session]

THE MARSHAL: Military Tribunal IV is again in session.

PRESIDING JUDGE CHRISTIANSON: Mr. Marshal, are all the de-
fendants present in court?

THE MARSHAL: If it please the Tribunal, all the defendants are
bresent except Schellenberg and Stuckart who are in the hospital,
and Keppler who is absent due to illness.
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PRESIDING JUDGE CHRISTIANSON: Very well. At this after-
noon’s session Judge Powers will preside.

JUDGE POWERS, presiding: Are you ready to proceed, Mr,
Fitzpatrick ?

MR. FITZPATRICK : Yes, Your Honors.

JUDGE POWERS, presiding: You may proceed.

MR. FITZPATRICK: Thank you. We come now to the general
subject of war crimes and crimes against humanity.

COUNT THREE—WAR CRIMES, MURDER AND
ILL-TREATMENT OF BELLIGERENTS AND PRISONERS OF WAR

In June 1945, a United States Military Commission was con-
vened to try the German civilian, Peter Back. He was charged
with having violated (2569—PS, Pros. Ex. C-2}5)—

“the laws and usages of war by willfully, deliberately, and
feloniously killing an American airman, name and rank un-
known, a member of the Allied Forces who had parachuted to
earth at said time and place in hostile territory, and was then
without any means of defense.”

The Commission found Back guilty as charged and imposed
death sentence on him.

The case of this German civilian was by no means an isolated
one. A great many German civilians were tried and convicted
after the war by the United States and British Courts Martial
for having mistreated and murdered defenseless Allied soldiers
who had been forced to bail out of their disabled planes and land
on German territory. The German civilians who were thus
brought to justice paid the supreme penalty, the sentence of
death, because they were murderers. But they were only the
trigger men turned into murderers by the leaders who had encour-
aged and incited them to commit murder by promising them
impunity. The systematic slaying of Allied soldiers by the Ger-
man populace was the direct result of a vicious scheme which was
evolved and promoted by the highest governmental agencies of
the Third Reich. The defendants Lammers, Dietrich, and Ritter
played a conspicuous part in this scheme.

The International Military Tribunal held that—*

“When Allied airmen were forced to land in Germany, they
were sometimes killed at once by the civilian population. The
police were instructed not to interfere with these killings, and
the Ministry of Justice was informed that no one should be
prosecuted for taking part in them.”

* Trial of the Major War Criminals, op. cit. supra, volume I, page 229.
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This was the official policy.

The evidence which the prosecution has submitted in support
of the further charges in count three of the indictment is very
extensive. We shall not attempt today to describe again the ter-
rible events which the documentary evidence so eloquently por-
trays. The facts establishing the criminal responsibility of each
defendant under count three will be outlined in detail in the indi-
vidual briefs.

It is well established by the laws of war that a defenseless
enemy who surrenders to the mercy of the victor shall not be
killed or wounded but shall be taken as a prisoner. This pro-
vision is embodied in Article 23 of the Hague Convention. Equally
revered is the rule that prisoners shall be humanely treated as
embodied in Articles 4 through 20 of the Hague Regulations and
the Geneva Convention of 1929.

The crimes committed against prisoners of war have been
established by the IMT—1

“Prisoners of war were ill-treated and tortured and mur-
dered, not only in defiance of the well established rules of inter-
national law, but in complete disregard of the elementary dic-
tates of humanity.”

The defendant Berger was responsible as Chief of Prisoner of
War Affairs for such crimes. After 1 October 1944, he was at the
apex of the chain of command. One of the most disgraceful acts
committed in this connection was the brutal murder of the French
General Mesny, a prisoner of war in German custody. This is not
the first time that the Mesny case has come to the attention of
the Nuernberg Tribunals. In finding the defendant von Ribben-
trop guilty of the commission of war crimes and crimes against
humanity the IMT said :2

“In December 1944 von Ribbentrop was informed of the plans
to murder one of the French generals held as a prisoner of war
and directed his subordinates to see that the details were
worked out in such a way as to prevent its detection by the
protecting powers.”

_ In finding the defendant Kaltenbrunner guilty of the commis-
Sion of war crimes and crimes against humanity, the IMT said:3

“In December 1944 Kaltenbrunner participated in the murder
of one of the French generals held as a prisoner of war.”

1 Ibid., p. 227,
?1bid., p. 287.
® Ibid., p. 292.
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At the time the plot to murder General Mesny was conceived
and continuing to the time it was actually carried out, Berger was
Chief of the Office of Prisoner of War Affairs. He knew of the
insidious plan from the very start and it was Berger who picked
General Mesny to be murdered in accordance with the plan. The
defendants Steengracht and Ritter participated in the cover-up in
order to prevent its detection by the protecting powers, and by the
civilized world at large.

The killing of confined prisoners, as well as forced marches of
prisoners, was also carried out in direct violation of the laws and
customs of war. Under the provision of this policy, the defend-
ants of the Foreign Office were fully advised and prepared
“cover up” diplomatic notes to the protecting powers upon inquiry.

No defense, and no mitigating circumstances, can be adduced
in connection with these acts. The defendants in this case are
more culpably responsible and deserve no less punishment for
such erimes than the German soldiers and civilians who have been
sentenced to death for enforcing the murder policy transmitted
to them from above.

COUNT FIVE-WAR CRIMES AND CRIMES AGAINST HU-
MANITY, ATROCITIES AND OFFENSES COMMITTED
AGAINST CIVILIAN POPULATIONS

Count five of the indictment charges certain defendants with
criminal responsibility for atrocities and offenses committed
against civilian populations. The c¢riminal conduct involved under
these charges is so wide sweeping that we make no extended
comment here. The defendants are charged with criminal par-
ticipation, under the requisites of criminal responsibility set forth
in Article II, Control Council Law No. 10, for the following,
among other types of conduct: The systematic evacuation of non-
Germans frem their homes and the resettlement of non-German
areas by so-called “ethnic” Germans; the forcible “Germaniza-
tion” of persons of foreign nationality who were thought to fulfill
the mystic standards of so-called “racial” Germans; the deporta-
tion to forced labor, the confinement in concentration camps, and
the millions of cases of ligquidation of those persons who were not
found to fulfill the mystic standards of alleged racial Germans;
the forced resettlement into the Waffen SS of prisoners of war
and civilians of military age from countries overrun by the
Wehrmacht; the use of a perverted judicial process as a weapon
for the suppression, persecution, and extermination of opponents
of the Nazi occupation and of alleged ‘“inferior peoples”; the
arrest, imprisonment, deportation, and murder of so-called hos-
tages ; the persecution, torture, and extermination of the Jews who
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fell: into the clutches of Nazi Germany with each succeeding
aggression and the planning and the execution of a program to
exterminate all surviving European Jews beginning in the winter
of 1941 and 1942; the deprivation of civil rights and the expro-
priation of the property of Austrians, Czechs, Poles, and other
nationals in the occupied countries; and the receipt, conversion,
and disposal for the benefit of Germans or the German Reich of
all properties taken from the vietims subject to extermination.

Concerning these crimes, no new legal problem can be raised
here. The law is clear. Except where the defendants have
claimed noninvolvement, which we will answer in our briefs, the
over-all defense has been to claim superior orders or what has
variously been termed as necessity, duress or compulsion. This
general defense will be discussed later.

If Your Honors please, Mr. Rockler will continue for the

prosecution.

COUNT SIX—PLUNDER AND SPOLIATION

MR. ROCKLER: May it please the Court. Under count six of the
indictment very extensive charges have been made, based upon a
wide range of conduct by the defendants dealing with divers
kinds of property in the several economies of the occupied terri-
tories. It is well beyond the compass of the closing argument to
consider each legal issue which has been raised or is essentially
involved in these charges. Detailed analysis of the legal prin-
ciples applicable to these kinds of international crimes has been
offered in a separate brief upon the subject. Here we shall dis-
cuss only certain general questions of law.

The principal issues involved in the cases of alleged spoliation,
it seems to the prosecution, are—

1. Do the laws and customs of war apply to invasions and occu-
pations pursuant to acts of aggression, such as the invasions and
occupations of Austria, the so-called Sudetenland, and the so-called
Protectorate of Bohemia and Moravia?

2. Do general standards governing the conduct of belligerent
Occupation exist? If so, what are the limitations on the conduct
of the occupant in the course of belligerent occupation ?

3. Under what conditions is the belligerent occupant entitled
'CQ exercise authority over property in the occupied territory
under the obligation to maintain public order and safety?

‘4- What protections are afforded to private property in occu-
bied territory and under what circumstances do these protections
disappear?

5. Do the laws and customs of war limit the belligerent occu-
bant in dealing with public, or state-owned properties?
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6. For what forms of participation in spoliation is the indi-
vidual defendant criminally responsible?

7. Is there a special right to violate the provisions of the Hague
Convention in the case of “military necessity” such that the bel-
ligerent occupant may generally exploit the occupied territories
in furtherance of the waging of war?

8. Can the defendants be held criminally responsible for the
spoliation of property in cases where they have invested addi-
tional capital in the seized or administered enterprises such that,
regardless of removals of capital stock and equipment, the total
value of the property has increased?

1. Austria and Czechoslovakia.—It is contended by the defense
that the rules governing belligerent occupation cannot be applied
to the territories of Austria, the Sudetenland, Bohemia, and Mo-
ravia because these territories were occupied without the waging
of actual hostilities. But the evidence in this case and the
determinations and findings of the International Military Tribunal
establish conclusively that the occupations of each of these areas
was a direct consequence of the threat of force or the use of force
on the part of the German State. That is, the invasion and
occupation of each of these territories was an act of aggression.
In each case German forces massed upon the frontiers of the
country; in each case ultimatums were delivered; in each case
“voluntary” accession of the government of the occupied terri-
tories was obtained through coercion; in each case the territory
was declared to have become a part of the German Reich in
substance; and in each case the occupation was a part of an
aggressive plan. In truth, as Lord Halifax has said, referring
to such invasions and occupations, “wars without declarations of
war” occurred. (Documents concerwing German-Polish relations
and the outbreak of hostilities between Great Britain and Ger-
many on 3 September 1939, Foreign Office, Misc. No. 9 H. M. Sta-
tionery Office, London (1939), p. 15.) When the general Euro-
pean conflict was waged, the Allied states proclaimed, as this
Tribunal may judicially notice, that the liberation and recon-
struction of the frontiers of Austria and Czechoslovakia were
included within the war aims [of the Allies]. Allied armies were
in the field contesting on behalf of the true governments and the
population of these lands.

In determining the applicability of the laws and customs of war
to the occupation of Bohemia and Moravia, the International
Military Tribunal found that a hostile occupation by force or
the threat of force is governed by the traditional laws of war—*

* Trial of the Major War Criminals, op. cit. supra, volume I, page 334.
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“Bohemia and Moravia were occupied by military force.
Hacha’s consent, obtained as it was by duress, cannot be con-
sidered as justifying the occupation. * * * The occupation of
Bohemia and Moravia must therefore be considered a military
occupation covered by the rules of warfare. Although Czecho-
slovakia was not a party of the Hague Convention of 1907, the
rules of land warfare expressed in this Convention are declara-
tory of existing international law and hence are applicable.”

[Emphasis supplied.]

Furthermore, in judging the criminality of the SA, the Inter-
national Military Tribunal indicated adherence to the principles
that occupations pursuant to acts of aggression are governed by
the rules of war. The judgment of this point very definitely
implies that the occupation of both Austria and the Sudetenland
could and did give rise to war crimes and crimes against

humanity—*

“Isolated units of the SA were even involved in the steps
leading up to aggressive war and in the commission of war
crimes and crimes against humanity. SA units were among the
first in the occupation of Austria in March 1938. The SA sup-
plied many of the men and a large part of the equipment which
composed the Sudeten Free Corps of Henlein * * *.”

The judgment of the IMT appears to be quite explicit in mean-
ing. But if any doubt should exist, it is fully dispelled in the
analysis of the judgment by Donnedieu de Vabres, French mem-
ber on the Tribunal. Observing that the Tribunal convicted von
Schirach of crimes against humanity in Austria, and that such
crimes had to be linked with crimes against peace or war crimes,
according to the general principle of the Tribunal, de Vabres
explained :

“That is to say that the occupation of Austria being the
effect of an aggressive act assimilated by the Tribunal to the
character of a war operation, the designation ‘war crime’ is
applicable to common law crimes committed on its territory.”
(De Vabres, the judgment of Nuernberg and the principle of
legality of offenses and penalties, in: Review of Penal Law and
Criminology, Brussels, July 1947, as translated by J. Herrison,
pp. 14 and 15.)

We submit that the judgment of the International Military
Tribunal sustains the position of the prosecution and that the
determination of the IMT on this point is controlling under Article
X of Ordinance No. 7.

—_—
* id., p. 274,
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There is nothing novel in the idea that a “belligerent occupa-
tion,” that is, an occupation governed by the rules of the Hague
Convention of 1907, such as to give rise to war crimes, may exist
in the absence of actual armed hostilities. As Quincy Wright has
stated, “the law of war has been held to apply to interventions,
invasions, aggressions and other uses of armed force in foreign
territories even if there is no state of war * * *” (Quincy
Wright, “The Law of the Nuremberg Trial,” American Journal
of International Law, 1947, vol. 41, p. 61.)

We conclude that war crimes did arise in law in the German
oceupation of Austria, the Sudetenland, Bohemia, and Moravia.

2. General standards—The prosecution submits that the spe-
cific laws and customs of war regulating the belligerent occupant
in his conduct with regard to various kinds of property in the
occupied territories express particular applications of general
principles and standards which govern belligerent occupation.
These principles require that the occupant may not (1) exploit the
occupied territory beyond the needs of the army of occupation;
(2) drain the occupied territory beyond the resources of the econ-
omy; (3) disregard the needs of the inhabitants; or (4) utilize
industries in the occupied territory for the furtherance of war
production.

From a consideration of several of the articles of the Hague
Regulations, the International Military Tribunal concluded!—

“* * * ynder the rules of war, the economy of an occupied
country can only be required to bear the expense of the occu-
pation, and these should not be greater than the economy of
the country can reasonably be expected to bear.”

Similar principles were applied in the Krupp case (Case 10).

To quote from the judgment2—

“k * * the economic substance of the belligerently occupied
territory must not be taken over by the occupant or put to the
service of his war effort—always with the proviso that there
are exemptions from this rule which are strictly limited to the
needs of the army of occupation insofar as such needs do not
exceed the economic strength of the occupied territory.”

And further—

“* * * if as a result of war action, a belligerent occupies terri-
tory of the adversary, he does not thereby acquire the right to
dispose of the property in that territory, except according to
the strict rules laid down in the Regulations. The economy of

1 Trial of the Major War Criminals, op. cit. supra, volume I, page 239.
2 United States vs. Alfried Krupp, Case 10, Volume IX, section XI, this series,
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the belligerently occupied territory is to be kept intact, except
for the carefully defined permissions given to the occupying
authority—permissions which all refer to the army of occupa-
tion. Just as the inhabitants of the occupied territory must
not be forced to help the enemy in waging war against their
‘own country or their own country’s allies, so must the economic
assets of the oceupied territory not be used in such a manner.”

The General Tribunal at Rastatt, in the case against Hermann
Roechling?! and others, found the defendant Hermann Roechling
guilty of spoliation in that, among other things, he utilized French
steel enterprises ‘“for the purpose of bringing about, at the
expense of the occupied country, the maximum increase in the
war potential of the Reich.”

These standards are set forth explicitly in several articles of
the Hague Regulations and they have long been recognized in
the writings of eminent jurists such as Garner, Oppenheimer,
and Feilchenfeld, who have considered the subject.

Where requisitions or confiscations of specific articles are in-
volved in the facts of Case 11, the Tribunal may well look to the
precise and controlling Articles of the Hague Regulations. But
when, in addition, vast programs for the exploitation of the occu-
pied territories are shown to have been conceived or executed or
aided by the defendants, such programs should be judged by the
fundamental principles of the Convention, rather than its detail.
This was the standard applied by the International Military Tri-
bunal in paralle! cases.

3. Public order and safety.—Article 43 of the Hague Regula-
tions provides2—

“The authority of the legitimate power having in fact passed
into the hands of the occupant, the latter shall take all the
measures in his power to restore, and ensure, as far as pos-
_sible, public order and safety, while respecting, unless abso-
lutely prevented, the laws in force in the country.”

.This article permits the occupying power to expropriate or
Seize either public or private property where necessary to preserve
public order and safety. Accordingly, if private property is
abandoned, the occupying power may take possession to insure
that the property is not destroyed and to reestablish employment.
The occupying power is required in such a case to treat this

Possession as a conservatory for the rightful owners’ interest.
R—

1 oo, . . . .
The indictment, judgment, and judgment on appeal in the Roechling case is reproduced
83 appendix B,

2 A
W, Annex to Hague Convention IV, 18 October 1907, TM 27-251, Treaties Governing Land
arfare (United States Government Printing Office, Washington, 1944), page 31.
958718—52 — 5
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Public property, which of necessity must be abandoned by the
legitimate power, may also be taken over and operated by the
occupant for the same reasons. The necessity for protecting the
occupation forces against the dangers of attack may further jus-
tify certain types of seizures or expropriation in the interest of
public order and safety under Article 43. But this particular
phase of securing public order and safety is provided for more
specifically in other parts of the Hague Regulations.

The expropriation of property, whether public or private, when
required by public order and safety, in no way authorizes the use
of such property in violation of the over-all prohibitions against
using the property of the enemy territory for needs other than
those of the occupation. Seizure which is found necessary for
the protection of public order and safety may legitimately be
followed only by such action as serves to maintain public order
and safety against the threat which occasioned seizure. Where
property has been taken over under circumstances which make it
clear that these requirements were not the motivating factor, or
even considered as reason, the taker cannot later be heard to say
that his deed was justified by the needs of public order and safety.
To illustrate, seizure of property to provide for German economic
and war needs belies a later claim in the course of criminal pro-
ceedings that the property was seized under Article 43.

While Article 43 authorizes and requires the occupant to main-
tain public order and safety, it also limits his activities, The
restriction is contained in the clause which requires the occupant
to respect the laws in force in the occupied territory unless abso-
lutely prevented.

This provision simply reflects one of the basic standards of the
Hague Convention—that personal and private rights of persons
in the occupied territory shall not be infringed except as justified
by emergency conditions. The occupant is forbidden from impos-
ing his own tastes in municipal law. Enactments by the German
occupation authorities which were designed to propagate Nazi
racial theories very surely cannot be justified by the necessities
of public order and safety. )

Where discriminatory laws are passed which affect the prop-
erty rights of private individuals, subsequent transactions involv-
ing such property have been repeatedly held to be violations of
both Article 43 and Article 46. For example, the Krupp Tri-
bunal found criminal the lease of a building in Paris from an
Aryanization “trustee.”
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4. Private property—The basic provision of the Hague Regu-
lations dealing with private property is Article 46, which pro-

vides *—

“Family honour and rights, the lives of persons, and private
property, as well as religious convictions and practice, must be

respected.

“Private property cannot be confiscated.”

The requirement that private property must be respected is,
of course, a broader protection for the inhabitants of the occu-
pied territories than the prohibition against confiscation. Viola-
tion. of this protection need not reach the extreme of confiscation.
Under this article, we submit, interference with any of the normal
incidents of enjoyment of quiet occupancy and use is forbidden.
Such incidents include control of the purpose for which the prop-
erty is to be used and disposition of the property. Certainly the
protections of Article 46 are subject to exceptions, contained in
the Hague Regulations themselves, in the Article on public order
and safety already considered, and in the Articles governing the
right of the occupant to requisition. But the exceptions do not
permit actions which constitute a complete dispossession of the
owner, or the use of the property simply for the benefit of per-
sons other than the owner, or the exploitation of the property for
the economy and war effort of the occupant.

The general Article on requisitions, Article 52, permits requi-
sitions only for the needs of the army of occupation, in proportion
to the resources of the country; and it is not otherwise permissible
within the meaning of the Article for the occupant to utilize the
properties of the occupied territories in furtherance of military
operations against the occupied country or its allies.

The taking of property which may appear to be correct as a
matter of form constitutes nothing other than a requisition, when
the elements of force, threat, compulsion, or duress are present in
the transfer. It is clear that such taking must be weighed accord-
ing to the limitations of Article 52, and payment of full value or
consideration does not legalize seizure or transfer which is not
permissible in the first instance.

Thus, in the Krupp case, where the Krupp enterprise seized and
sought to compel the sale of a French-owned machine, then being
used by Krupp in furtherance of German war production, the
Tribunal found a crime against property, in violation of Articles
52 and 46. In the Flick case, where the defendant took over and
operated, with the intent to permanently retain, properties which

* Ibid., p. 31.
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had been seized by the Reich, originally under a justified need to
preserve public order and safety, the Tribunal held Friedrich
Flick guilty of war crimes. When the I. G. Farbenindustrie
[A.G.] organized a company, Francolor, to take over the assets
of the individual enterprises composing the French chemical
industry and when they forced the French representatives to
make “an adjustment to the new conditions,” the Tribunal ad-
judged several defendants participating in the negotiations or
informed thereof to be guilty of a completed spoliation trans-
action.

5. Public property.—The principal provisions of the Hague
Regulations dealing specifically with public property are Articles
53 and 55. Article 53 entitles the occupant to seize such goods
as “cash” and ‘“realizable securities” belonging to the enemy
state, and also all movable public property which may be used for
military operations. Article 55 entitles the occupying state to
administer “public buildings, real estate, forests, and agricultural
estates belonging to the hostile state, and situated in the occu-
pied country.” The occupying authorities must safeguard the
capital of these properties and administer them in accordance
with the rules of usufruct.

These articles of the Hague Regulations do not specifically
refer to industrial property owned by the state or to mines and
mineral reserves publicly owned. No single one of the Hague
Regulations is exactly in point. But it seems clear that the re-
strictions to be applied with respect to the administration and use
of such industrial property are not less than the restrictions
applicable to public buildings, forests, and agricultural lands be-
longing to the occupied state.

JUDGE MAGUIRE: Mr. Rockler, before you proceed, at this stage
of the proceeding let’s assume that the belligerent occupant takes
possession of a state-owned forest. Would it have the right to
cut or use any of the timber in that forest for either military or
other purposes?

MR. ROCKLER: Yes, Your Honor.

JUDGE MAGUIRE: Now, would that same thing follow with re-
gard to coal or ore mines?

MR. ROCKLER: Yes, Your Honor, but I think I ought to point out
the limitations upon such use,

JUDGE MAGUIRE: Well, we want to get your views on that.

MR. ROCKLER: If the property were a public mine, say a coal
mine in Russia, I believe the occupant would be entitled to take
such coal as was necessary for the uses of the army of occupation.
I think it would not be entitled to take anything beyond the needs
of the army of occupation. I think it would not be entitled to
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operate the coal mine in such a way as to impair the capital stock
of that mine or to damage the equipment of that mine. I think
its interest would be that of a conservator.

JUDGE MAGUIRE: Of course, whenever you take a ton of coal
out of a mine, you, to that extent, impair the capital of the mine.

MR. ROCKLER: Yes, Your Honor, but tons of coal may be re-
moved in a conservative way, and I believe it is possible in a coal
mine to exploit it beyond reason.

JUDGE MAGUIRE: Well, let’s put this situation—You have admit-
ted that for the purposes of the army of occupation—and which,
I take it, would likewise include the matter of civilan administra-
tion of the occupied territory—

MR. RoCKLER: Yes, Your Honor—

JUDGE MAGUIRE: —that that may be used, and properly used,
for that purpose. Suppose that, as the line of fighting progresses
into the occupied territories, it is necessary or advisable, or expe-
dient at least, to use that coal or that wood for the purpose of
carrying on that war. Is there any limitation on that?

MR. ROCKLER: Yes, Your Honor. I believe that the occupant
in regard to public or private property has no right to use the
resources and the properties of the enemy state in order to con-
tinue the waging of war against that state. I don’t think that
anything in the Hague Convention gives that right and I think
that the rights of the occupant are determined by the permissions
which are given to it by the Hague regulations.

JUDGE MAGUIRE: What about the ordinary economy of the
occupied territory? The civilian population must have employ-
ment; it must have its factories running; its homes must be
heated.

MR. ROCKLER: That is right; but I think that is an entirely
different case than taking the coal from central Russia and re-
moving it to Germany. I think insofar as the occupant takes—

JUDGE POWERS, presiding: Stick to the question. The question
was whether they could use it for any other purpose except to
serve the needs of the army. You said they couldn't.

MR. RoCKLER: No. If that is what my statement meant, that is
not what I intended. Imean that the occupant for its own purposes
cannot use the -property for more than its army of occupation.
However, it is perfectly clear and in fact it would be the duty
on the part. of the occupant to utilize such natural resources as
coal for the benefit of the occupied people. I think that is implied
by Article 43.

JUDGE POWERS, presiding: And that includes operating its fac-
tories and its industrial enterprises?
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MR. ROoCKLER: Yes, Your Honor. But for those purposes and
those purposes only.

JUDGE POWERS, presiding: Well, it doesn’t become bad, though,
just because the occupying power may borrow some of the product
of the factory.

MR. ROCKLER: When it, itself, operates them and determines
the terms of the contract I think that a contract like that has to
be scrutinized very, very carefully.

JUDGE POWERS, presiding: Well, you don’t deny the right of the
oceupying power to purchase and acquire the fruits of the local
industry or the local mines. What you say, as I understand your
position, is that that kind of a transaction, where the purchaser
is likewise the seller, is subject to scrutiny.

MR. ROCKLER: More than that. If the occupant operating a
Russian coal mine, for example, sells its Russian coal, I think that
there’s got to be something shown that real value was given and
not a claim presented on paper to the people who would be entitled
to derive value in turn.

JUDGE POWERS, presiding: I see.

MR. ROCKLER: I think that you would get pretty close to a
clearing account situation if the claim were put down strictly
on paper. That would be one way of vitiating the provisions of
the Hague Convention.

JUDGE POWERS, presiding: You may proceed, Mr. Rockler.

MR. ROCKLER: In any event, the use of public properties must
be limited to the needs of the occupation and be in proportion to
the resources of the country. This follows from the judgment of
the International Military Tribunal. In view of the importance
of public industrial property to the economy of a country, the
application of the general standard to such property is supported
by more impelling considerations than its application to other
state-owned property, and is supported by considerations equally
as persuasive as in the case of private property. This is merely
to say that the economic utility of a state-owned steel mill is more
like that of a private-owned steel mill than of a state-owned park.
We submit that the Hague Convention, in its fundamental prin-
ciples, was not designed to favor a particular system of property,
but to limit the use of the occupied territories to the requirements
of occupation itself.

If the southeastern section of the United States, containing the
public corporation Tennessee Valley Authority [TVA], were to
be occupied by enemy forces, while the occupant could seize and
operate the plants and enterprises of TVA, it cannot be seriously
argued that the occupant would be entitled to shut off all electric
power to rural and municipal areas and to convert the TVA into
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a power plant for munitions or related industries to be utilized
in pressing the war against the remainder of the United States or
its Allies.

We think that it is clear from the judgment of the International
Military Tribunal that war erimes and crimes against humanity
may exist where public property is exploited beyond the general
limitations of the laws and customs of war. As Charles Cheney
Hyde has put it, in discussing Article 55*—

“In whatever it does, the occupant should be regarded as the
temporary controller rather than as the sovereign of, or the
successor to the sovereign of, the area concerned. * * * As such
controller, it is highly unreasonable that the occupant should
endeavor to enrich itself at the expense of the area concerned.”

Only this difference is recognizable in the rights of the occu-
pant when dealing with public property as compared to private
property—that the occupant may exercise and, indeed, is prob-
ably compelled by the requirements of public order and safety
to exercise a conservatory administration of public properties,
whereas special justification is required for seizing and managing
private property altogether.

The question of public property in Case 11 arises almost entirely
out of the conduct of the defendants in exploiting Russian indus-
tries and resources. Abundant evidence which has been intro-
duced in this case has demonstrated. that the basic decrees and
regulations pursuant to which the German authorities seized and
operated Russian properties called for the unrestricted exploita-
tion of such properties for German war production. This objec-
tive was one of the underlying reasons for the very invasion of
Russia. The German decrees emphasized that the occupying
authorities would, on principle, disregard the needs of the inhabi-
tants and the limits of the resources of the country. Furthermore,
these same directives emphasized the title of the Reich to all public
industrial property in Russia and the complete power of dispo-
sition as well as use of such property. Al of this was clearly
understood, and even promulgated by the defendants themselves
in some cases. The “monopoly companies” or “sponsor firms”
which took over Russian enterprises recognized, in the trust
agreement itself, that they were acting for the Reich as “owner.”
It seems perfectly clear that an intention to permanently acquire
was present and that the intention was completely inconsistent
with the obligation of the occupying power, or its agents, to
administer public property only as a usufructuary within the
general limitations governing belligerent occupation.

* Hyde, Charles C., International Law, volume III, 2d Revised Edition (Little, Brown and
Company, Boston, 1945), paragraph 696 A.
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JUDGE MAGUIRE: Now that is the same point, Counsel. Let’s
assume this situation. There are two factories, we will say, in
Poland or Russia, one of which had been dismantled by the re-
treating forces, or destroyed by the retreating national forces;
the other, the machinery was there but the building was damaged.
Would the occupying power have the right, without violation of
the Hague Conventions or rules, to take the machinery which was
in the factory whose structure was damaged and install it in the
factory whose structure was undamaged but from which the
machinery had been taken?

MR. RocKLER: Your Honor, this relates to two factories, both
of which are public property?

JUDGE MAGUIRE: Oh yes.

MR. RocKLER: I think the answer to that is that the occupying
power would be entitled to move the machinery from one plant to
the other.

JUDGE MAGUIRE: Now, let’s take this. One is a public factory
and one is a private factory, and you have a population which
has suffered from the ravages of war and it is necessary that its
economy be conducted so that there be some support, employment,
and so forth. In that case, would the occupying power be guilty
of a violation of any doctrine of international law if it took the
undamaged machinery from the private factory and put it in the
empty but undamaged building of the government factory and
operated it?

MR. ROCKLER: Your Honor, I believe the answer to that is,
under the assumptions which you have made, it could be done, but
the occupying authority would be bound to compensate the private
owner in full.

JUDGE MAGUIRE: Well, but when?

MR. ROCKLER: At the time, or in some guaranteed fashion
where you could be sure that the claim was not strictly a paper
claim.

JUDGE POWERS, presiding: Supposing the private owner had
abandoned the property and hit for the timber and couldn’t be
located?

MR. RockLER: Well, I think these are pretty largely factual
questions, Your Honor, and one of the questions would be, why
did he abandon the property?

JUDGE POWERS, presiding: I am assuming the fact; I am asking
you for the answer,

MR. ROCKLER: I think the occupant would have the right to
administer these properties, but I would like to say again, in
answer to all of these questions, the administration in the shifting
of properties takes place on the assumption (1) that it is done to
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maintain public order and safety in the local economy, and that
(2) thereafter the plants are not used strictly to benefit the occu-
pant, they are not used to further German war aims, they are not
used to exploit the occupied economy beyond the limitations of the
conventions. Now, with those limitations—and they are serious
limitations-—1I think the shifting could be done. I may say I do
not think any factual situation in this case would meet those
requirements.

JUDGE MAGUIRE: We were not trying to ask you to stipulate
yourself out of court.

MR. ROCKLER: Yes.

6. Responsibility—Under paragraph 2 of Article IT of Control
Council Law No. 10, to establish the responsibility of a defendant
for acts of spoliation, it is not necessary to prove that he per-
sonally conceived and executed an entire program or transaction.
Guilt is established, under the Article, if it is shown, for example,
that the defendant was connected with plans and enterprises
involving the commission of crimes covered by count six, or was
a member of any organization or group connected with the com-
mission of such crime. However, in almost all instances these
defendants have been indicted for their own personal activities—
for the decrees and orders they issued, for the policies they set,
for the advice they offered, for the “contracts” they signed, for
the “negotiations” they conducted, for the letters they wrote, and
for the monies they appropriated—in furtherance of spoliation
transactions and programs.

The principle of individual responsibility for international
crimes is firmly established. And the judgments in the Flick,
Farben, and Krupp cases leave no doubt that there is no special
immunity for so-called private businessmen.

Furthermore, it is no defense that the acts of the individual
defendant were committed within the framework of governmental
plans. In some cases that is the gist of the crime, where the pro-
gram of the Nazi State and Party was obviously criminal. As
the Krupp Tribunal observed *—

“The defendants cannot as a legal proposition successfully
contend that, since the acts of spoliation of which they are
charged were authorized and actively supported by certain
German governmental and military agencies or persons, they
escape liability for such acts. It is a general principle of crim-
inal law that encouragement and support received from wrong-
doers is not excusable.”

Nor are these defendants entitled to argue that ignorance of
the specific requirements of international law relieves them of

* United States vs. Alfried Krupp, et al,, Case 10, judgment, volume IX, this series.
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criminal responsibility. It is necessary only to establish that the
defendant intended what his conduct did accomplish ; he need not
have been aware that his acts constituted crimes as a conclusion
of fact and law. Again, as the Krupp Tribunal stated:?! '

“* * * when a person acting without justification or excuse
commits an act prohibited as a crime, his intention to commit
the act constitutes the criminal intent.”

It has been suggested that persons who participated as brokers
or agents in the transfers of spoliated property are immune from
an assessment of guilt. But it seems clear that a thief does not
gain immunity for his actions merely because he only received
a commission for his efforts instead of the proceeds of the entire
theft. Conversely, receipt of the proceeds without participation
in the theft is also not innocent. Knowledge of the character of
the original acquisition or conversion is a sufficient basis to hold
defendants responsible for their subsequent participation. The
category of criminals known as accessories after the fact is recog-
nized in probably every criminal code in the world.

As Tribunal II in Case 4 stated:?2

“The fact that Pohl himself did not actually transport the
stolen goods to the Reich or did not himself remove the teeth
of the dead inmates, does not exculpate him. This was a broad
criminal program * * * and Pohl’s part was to conserve and
account for the loot. Having knowledge of the illegal purposes
of the action * * * his active participation even in the after-
phases of the action make him particeps ¢riminis in the whole
affair.”

The same principle has been applied in the Flick, Farben, and
Krupp cases, where defendants received and managed illegally
acquired properties.

7. Military necessity.—Several counsel for the defense have
argued that since it is permitted to destroy private property in
the course of war operations, it must be legal to utilize property
in occupied territories as needed in the waging of war. Some-
times the same doctrine is phrased in terms of the requirements
of “total war” which, it is alleged, was a brutal invention of
Anglo-Saxon countries. That is to say, the broad character of
war in modern times requires that all restrictions of law be
waived at the convenience of the belligerent.

It is almost enough, by way of reply, to simply state the con-
tentions, and we do not think that we are distorting the essential

1 Tbid.
3 United States vs. Oswald Pohl, et al,, Case 4, judgment, Volume V, this series,
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argument at all. But it may be pointed out that many of the
programs and transactions involved in Case 11 hardly classify as
military necessities under even the most extreme conception of
that term. This may be said for most of the Aryanization and
interlacing business carried out by Rasche, and also, generally,
for the programs directed toward permanent German domination
of the European economy after the successful conclusion of the
war.

When these arguments of military necessity were made before
the International Military Tribunal, as before every other Tri-
bunal convened in Nuernberg, the International Military Tri-
bunal not only flatly rejected them, but quite properly pointed out
that the crimes themselves arose out of the Nazi conception that
“the moral ideas underlying the conventions which seek to make
war more humane” were no longer valid.

A variation in the argument states that atomic bombs are used
today and unrestricted submarine warfare is no longer forbidden;
therefore it follows that the laws of belligerent occupation no
longer exist. Asthe Farben Tribunal pointed out, if uncertainties
and changes have developed in the laws which govern phases of
waging war, this in no way forces the “conclusion that the pro-
visions of the Hague Regulations, protecting rights of public and
private property, may be ignored.” The very purpose of the
Hague Convention was to set standards regulating belligerent
occupation. To accept the contentions of the defense would leave
us with no law at all.

In the Krupp case, the defense of military necessity in modern
total war was briefly dismissed with the observation that the
conditions and necessities of a war cannot possibly excuse viola-
tions of the laws of war, since the laws of war are designed pre-
cisely for the conditions and necessities of war.

8. The damages standard.—The argument has been advanced
that since certain properties, perhaps wrongfully seized, were
returned to their true owners at the end of the war, no loss was
really suffered and no crime should be found. Another form of
this argument states that where substantial value was given for
seized properties no crime can be found in law. In this connec-
tion defense counsel have introduced evidence to show that the
properties were actually improved, or as an excuse for illegal
activities, in some cases where the removal of machinery and
equipment is charged, evidence has been offered purporting to
slllow that other machinery and investments were put into the
plant.

In the view of the prosecution, all of these contentions are
beside the point. If the taking or the operation of plants was
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illegal, the question of damages is completely irrelevant. “Dam-
age” is a concept which is pertinent to civil actions, and to civil
actions only. Thus, where Cellini steals a bar of gold and fashions
an elegant salt shaker from the gold, the owner, having regained
the gold as improved by Cellini’s artistry, might have considerable
difficulty in recovering damages. But in a criminal case Cellini
would have no argument whatsoever.

Equally, where machinery was removed from seized plants,
whether public or private plants, the defendants responsible can-
not be heard to say that they had added to the value of the plant
otherwise. For, whether dealing with public or private property,
at most the defendants could have only the right of an adminis-
trator or usufructuary. This does not give the authority to dis-
pose of the capital stock and equipment of the enterprise in any
fashion inconsistent with that limited right.

The decided cases repudiate this suggested relative value test
for the commission of a crime. In the words of the Roechling
decision *—

“* * * it is equally vain that Hermann Roechling maintains
that he had invested large sums in these plants, while in fact,
even admitting that this should be the case, it would in no way
modify the responsibility of the defendant, since expenses
incurred for an object obtained by means of a criminal act or
offense do not eliminate the fraudulent character of such a

possession.”

Parenthetically, we may note that the affirmative proof offered
by the defense to establish this “justification” has generally con-
sisted of an affidavit by friends or associates of the defendant,
asserting that value was put into plants over all. Even where
concrete figures are introduced, they are meaningless unless
weighed with regard to changing price levels and economic values
and with regard to the availability of the individual kind of
machine or other equipment.

JUDGE POWERS, presiding: Well, if I understand you correctly,
then, spoliation may consist in improving the value of property?

MR. ROCKLER: No. Not in that fact. Spoliation is not negated
by improving the value of the property.

JUDGE POWERS, presiding: Well, you said if they put out one
piece of machinery and put in a better one it would still be
spoliation.

MR. RoCKLER: It is not because they put in the better one, but
because they took out the first one, Your Honor.

* See appendix B.
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JupGe Powers, presiding: The total process amounts to spo-
liation?

MR. ROCKLER: Yes, Your Honor. I think that the occupant
has no right to shift machines around at will.

JUDGE POWERS, presiding: I just wanted to know.

MR. ROCKLER: I don’t think he is in a position to decide what
kind of capital should be maintained at the plant. I think his
obligation is merely to maintain it..

JUDGE MAGUIRE: Well, let me put this question to you, Counsel.
Suppose that he is lawfully in possession of a plant as an occu-
pant belligerent, and he finds that in order to economically and
efficiently operate the plant for the good, not only of his belligerent
rights, but for the benefit of the economy of the country, he takes
out an out-moded and inefficient machine and junks it or sells it,
or does something else and puts in a new and more efficient
machine—would that, under those circumstances, be looked upon
as spoliation?

Mg. ROCKLER: Your Honor, under those circumstances, you
have convinced me, I don’t think that in a case like that you could
find spoliation, but I am speaking more generally about the kind
of fact situations which are involved in this case. 1 think what
I have to say next will indicate the circumstances to which I have
been referring.

Moreover, we submit as a factual matter that the very fact,
if established, that the defendant added to the capital of the seized
plants tends very strongly, in this case, to establish (1) that he
intended permanently to acquire the enterprise, in derogation of
the rights of the true owner, and (2) that he was utilizing the
plants for war.purposes, beyond the needs of the army of occu-
pation. It-is difficult, in the light of all the evidence, to visualize
Pleiger putting funds or equipment into Polish iron mines in order
to enrich the Polish owner, or in order to improve economic con-
ditions for the Polish civilian population.

Mr. Caming will continue for the prosecution.

COUNT SEVEN—WAR CRIMES AND CRIMES
AGAINST HUMANITY, SLAVE LABOR

- MR. CaMING: Your Honors.

The charges under count seven involve the criminal conduct
which flows from involuntary servitude imposed on a broad scale
and from the use of prisoners of war beyond the clear limits
imposed by international conventions. Similar charges are more
common to the war crimes trials in Nuernberg than any other
type of offense, and numerous decisions have discussed the applic-
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able law and recounted the bestiality of the widespread crime
generally abbreviated merely as “slave labor.”

Germany’s first offense in this field came in the First World
War when Germany deported Belgians to Germany, an act which
called forth such an outery and such general indignation from the
civilized world that the then rulers of Germany withdrew from
their criminal conduct.* If any substantial number of leading
persons in Germany’s Third Reich had learned a proper lesson
from Germany’s first international erime in this field, countless
thousands of human beings would still be living and we would
be spared the unfortunate necessity of calling Germany’s leaders
to account by war crimes trials. The law regarding deportation,
enslavement, the ill-treatment of foreign labor and concentration
camp inmates, the ill-treatment of prisoners of war, and related
matters needs no emphasis by general recapitulation here.

JUDGE POWERS, presiding: Well, I am sorry, but it does, so far
as I am concerned.

MR. CAMING: Yes, Your Honor?

JUDGE POWERS, presiding: What is the basis of the claim that
the use of concentration camp laborers came about in violation of
Control Law No. 10?

MR. CAMING: If you will excuse me a minute, Your Honor, I
would like to consult counsel on that.

MR. SPRECHER: Judge Powers, the basis of the law concerning
the use of concentration camp laborers is the same as the law
regarding any other kind of a person who is covered by belligerent
occupation. I don’t understand to what your question is directed
because—

JUDGE POWERS, presiding: Well, to what counsel said, concen-
tration camp labor. 1 understand that if a person is deported
from a belligerently occupied country to Germany for the purpose
of labor, that is a clear violation of the Hague Convention. But if
a citizen of Germany, committed to a concentration camp in Ger-
many, is used for the purpose of manufacturing any sort of prod-
ucts needed in war, I don’t see where the crime is. Certainly a
state has a right to conscript its citizens for labor just as well as
it has to fight. If they are German people, whether they are
inside the prison or outside of it, what difference does it make?

MR. SPRECHER : Judge Powers, I am unable to see just to what
you are directing your question, because the words we used were
“concentration camp inmates.”

JUDGE POWERS, presiding: That is it.

MR. SPRECHER: And we have not gone into any detail as yet
of the limitations with respect—

* See Hackworth, Green H., Digest of International Law (United States Government Print-
ing Office, Washington, 1943), page 399.
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JUDGE POWERS, presiding: You are making the claim that be-
cause they are inmates of a concentration camp their use in labor
is unlawful, and it is to that that my question is directed. If you
aren’t prepared to answer it, I would appreciate it, though, if,
before we finish the thing, I might get a little light on that sub-
ject. I am a little confused.

MR. SPRECHER: Judge Powers, in view of the discussion which
follows, I think we may be of some help. But if you are in any
doubt as to whether or not we have properly clarified our position,
we would like to have you request us to furnish a memorandum
to clear that point.

JupGe POWERS, presiding: Very well, you may proceed.

JUDGE MAGUIRE; Before we go ahead with that, I think perhaps
we, or at least I, misread that statement. It is the ill-treatment
of foreign and concentration camp inmates, not the employment,

MR. CAMING: Yes, I was going to just mention that, Your
Honor, that as far as the particular—

JUDGE POWERS, presiding: Well, you mentioned slave laborers,
and I was thinking about slave laborers, so-called.

MR. CAMING: If T may continue?

We have charged that the offenses connected with slave labor
run from the period March 1938 through May 1945. Our view
of the international law applicable to the occupation of Austria
and Czechoslovakia has been summarized earlier in our discussion
of the law applicable to plunder and spoliation. If the criminal
conduct regarding the enslavement of persons before 1 September
1939 is not found by the Tribunal to be war crimes, then this
criminal conduct still falls within the category of crimes against
humanity.

Some of the defendants charged under count seven partici-
pated directly in ordering and directing criminal acts involving
the entire slave-labor program; others engaged in the execution
and application of the slave-labor program to particular areas
and particular industries. At the least, each of the defendants
was an accessory to, took a consenting part in, was connected with
plans and enterprises involving, or was a member of an organi-
zation or group connected with the criminal slave-labor program.
In the individual briefs we have set forth the responsibilities
which each of the individual defendants incurred in this field.
The fact that individual defendants may not have known of some
particular detail in the carrying out of a program which they
had initiated, supported, or approved is unimportant. No person
could know all the detailed ramifications of the execution of all
adopted programs. But where, as in the activities here involved,
the execution of the specific programs extended over a relatively
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long period of time, those who are responsible for initiating,
approving, or carrying them out cannot claim that they did not
know and are not responsible for what was happening during

their execution.

COUNT EIGHT—MEMBERSHIP IN
CRIMINAL ORGANIZATIONS

The indictment charges various defendants with membership
in organizations declared to be criminal by the IMT, for example:
the SS, the SD, and the Leadership Corps.

As to the SS, it has been contended on behalf of all the defend-
ants charged, except Berger and Schellenberg, as a matter of law,
that membership in a criminal organization does not apply to
so-called honorary SS leaders. Such argument, in addition to the
legal concept of ecriminal membership in the SS, specifically as it
has been interpreted by the IMT, by other military tribunals, and
particularly in the decisions of the denazification courts through-
out Germany, is treated at length in the prosecution’s briefs
entitled, “Circle of Friends” and “Honorary Membership in the
SS.” The factual basis for the charges contained in count eight
of the indictment—the voluntary character of defendants’ mem-
bership in the SS and their knowledge of SS activities—is left
to the individual briefs on the defendants.

The IMT does not in any way exempt the so-called honorary
SS leaders from the categories of criminal membership in the SS.
Such membership in the SS is based on two main elements—

(a) To be officially accepted as a member in the SS and to
remain therein until a time later than 1 September 1939, while
the act of joining must not be due to compulsion by the state.

(b) Knowledge of the criminal activities in which the SS was
engaged.

All of the 14 defendants charged with membership in the SS
joined voluntarily, since all enlistments into the SS were voluntary
until 1940. These defendants possess all the requirements of
guilt set forth in the IMT judgment.* The evidence adduced in
support of the other charges of the indictment overwhelmingly
establishes knowledge of and participation in the criminal activ-
ities of the SS.

Only the defendant Schellenberg is charged with membership
in the SD. The SD and the Gestapo were component parts of the
RSHA, one of the twelve main departments of the SS. In dealing
with the SD, the IMT included members of Offices III, VI, and
VII of the RSHA and all other members of the SD, including all

* Trial of the Major War Criminals, op. ¢it. supra, volume I, page 273.
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local representatives and agents, honorary or otherwise, whether
they were technically members of the SS-or not, to be criminally
responsible.! Schellenberg was chief of Office VI. His guilt is
established.

In the case of the Leadership Corps of the Nazi Party, crim-
inal membership was declared to depend upon the position or
rank held by the accused.? The defendants so charged were mem-
bers of the Leadership Corps in categories declared to be criminal
by the IMT. Darre and Dietrich were Reich leaders [Reichs-
leiter] ; Bohle was a Gauleiter; and, Keppler was a Hauptamts-
leiter (Main Office Chief). These ranks were included in the
positions enumerated by the IMT as bearing criminal responsi-
bility. The further requisite of guilt is to have become or re-
mained a member of the organization with knowledge that it was
being used for the commission of criminal acts, or to have been
personally implicated as a member of the organization in the
commission of such crimes. As the IMT said:?

“The basis of this finding is the participation of the organi-
zation in war crimes and crimes against humanity connected
with the war; the group declared criminal cannot include,
therefore, persons who had ceased to hold fthe positions enu-
merated in the preceding paragraph prior to 1 September 1939.”

These defendants possess all the requirements of guilt set forth
in the IMT.

JUDGE POWERS, presiding: Mr. Caming, before you get too far
away from that membership—SS membership—you recognize
that membership may be forced upon a person under circum-
stances which would not make them liable?

MR. CAMING: Yes, Your Honor. This is discussed in the brief
under the question of involuntary membership.

JUDGE POWERS, presiding: Would that include everybody who
did not apply for membership themselves?

MR. CAMING: No, Your Honor. That type of impression into
membership would refer to the conscription of members for the
SS, such as certain members of the Waffen SS. However, if a
man, say, has been asked to join—for example, a Reichsleiter
has been asked to join the SS and even deemed it advisable to
do so, and then he fills out the necessary application, takes the
necessary oath, and pays the necessary membership fees, we con-
sider that he also falls in the category of voluntarily joining the
membership.

"11bid., p. 267.
% Ibid., pp. 261-262.
2 Ibid., p. 262.
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JUDGE POWERS, presiding: Of course, when they send him all
of the paraphernalia and he doesn’t sign any application at all,
and he is under the necessity of either returning it and incurring
whatever penalty may result, or accepting it?

MR. CAMING : In that case I would like to consult for one moment.

MR. HARDY: Your Honor, on that point, as you state the facts,
it would be my opinion, under your circumstances, that he is not
a member at all; however, a man who entered the SS prior to
1940, as stated by the IMT, is. The actual involuntary conscrip-
tion in the SS did not start until after 1940, and our contention
is that a man who joined the SS prior fo 1940 possesses the
requirements of guilt if he has knowledge of the intent of the
organization to which he belonged, and remained a member
thereafter.

JUDGE POWERS, presiding: No matter how he got that member-
ship?

MR. HarDY: I think that is a question of particular facts as
to that particular defendant, and is one that we would have to
deal with separately.

JUupGE POWERS, presiding: The factual situation will be judged
individually ?

MR. HARDY: That is right, Your Honor.

May it please the Tribunal.

JUDGE POWERS, presiding : Proceed, Mr. Hardy.

Mr. HArRDY: We will now deal with observations concerning
the credibility of defendants and witnesses.

Credibility of Defendants and Witnesses

In the opening statement of this case, the prosecution asserted,
“The cancer of the Third Reich, spreading crime throughout the
political organism * * * was the suppression of truth. And it is
the supernal mendacity of these defendants which is most
revolting.”

If only the testimony of the defendants in this courtroom were
to be considered as a basis for that strong charge, we would not
withdraw a letter of it. It has been most apparent throughout
the trial that the defendants have not changed character since
1945. This Tribunal has listened to lies, inventions, contradic-
tions, and evasions which would tax the patience of the most
credulous. Almost each document of the hundreds introduced
into evidence during cross-examination of the defendants marks
the spot where a lie was exposed.

This characteristic of the testimony of the defendants became
so systematic that fabrications which were purely superfluous
were offered. For example, the defendant Kehrl asserted firmly
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that he was never aware of the economic persecution of Jews
prior to 1936. But Kehr] admitted that he joined the Nazi Party
early, that he had read “Mein Kampf,” that he read the Party
journals, and that he lived in the heart of Germany. Further-
more, he was the economic adviser to the Gau Brandenburg until
1938, and the Gau offices were charged with insuring the execu-
tion of the “aryanization” program. Mr. Kehrl is not and was
not then an uncomprehending idiot.

Similarly, Puhl, self-proclaimed hero of the resistance, thought
that the only defect of the SS was that it was a military organi-
zation. Puhl, so he says today, also thought that all inmates of
concentration camps were habitual criminals. But elsewhere he
has contended that he was diligent in aiding prospective concen-
tration camp inmates, who were not at all habitual criminals.

Now, these are the merest examples of gratuitous “explana-
tions” of conduct. We do not mean to suggest, in any way, that
the large part of the fabrications presented here were irrelevant.
Most pertinent to the defense of “insignificance” put forward on
behalf of Lammers was Lammers’ own testimony to the effect
that he was a chief clerk and notary public of Hitler. However,
it appears in the record that Lammers was Chief of the Reich
Chancellery, with the highest salary of all German public officials,
and that upon the occasion of his sixty-fifth birthday he had re-
ceived the scarcely trifling bonus of six hundred thousand reichs-
marks from Hitler. To paraphrase the remarks of a well known
American figure, “Some clerk! Some notary public!”

It was also highly relevant in Ritter’s case to deny all knowl-
edge of the Jewish exterminations, as Ritter did. But his own
witness, Mackeben, stated in cross-examination (Tr. p. 11738)
that he had had long discussions with Ritter on that very subject.

Among the other phenomena which appear in the accounts of
the defendants themselves are exposures of total amorality. Thus,
Pleiger, recounting his exploits in Austria, Czechoslovakia,
Poland, Lorraine, and Russia constantly emphasized that the
enterprises seized and operated by him were very badly managed
by their true owners. To Pleiger, German efficiency—that is, his
own efficiency—was a sufficient reason for taking the properties
of other persons. Of course, it is quite clear that he nevertheless
would have taken and did take over properties which were well
managed and in excellent condition, such as the Polish plant
Stalowa Wola, or the Czech Witkowitz plants which General
Keitel described as the “most modern rolling mill in the world.”
- Among other attitudes blandly put forth by Pleiger, and shared
in their own testimony by other defendants, were attitudes such
as these. If German totalitarianism may force the labor of Ger-
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mans, what c¢an possibly be wrohg with enslaving the populations
of other states? Or, if an important and efficient man has several
tens of thousands of persons working under him, how can he
reasonably be expected to bother about the fact that some hun-
dreds or thousands are concentration camp inmates? As Pleiger
stated in reply to the question of why the Hermann Goering
Works entered into joint operations with the SS, operations
employing hundreds of concentration camp laborers, quoting from
his testimony (Tr. p. 15501) :

“A. If my boss Goering said, ‘Settle the matter so that
Himmler is satisfied’ then I carried out that order. With the
best will in the world, you could not have a show-down with
the two most powerful men in the Reich ; the issue was much too
small, * * *

“Q. Let me ask you this: was the employment of several
hundred concentration camp inmates a small matter to you?

“A. When the matter was under discussion it was a question
of a plant employing two or three hundred prisoners. During
the war every woman and every young girl worked. It was not
my point of view that prisoners should not work., Let me state
that explicitly * * *.”

We could multiply such examples several times for Pleiger and
then multiply again by the number of defendants in the dock.
It would take too long. We only mention these matters because
the principal evidence offered in defense has been given by the
defendants themselves, and the quality of this testimony is one
measure of the defense.

By way of striking contrast, we recall the words of the defend-
ant Bohle, stated in open Court on 23 July 1948, and I quote

(Tr. p. 13581) :

“I think it should be the solemn pledge and foremost duty of
every German who held a leading position during the National
Socialist regime, to do all in his power to remove from the
name of Germany the blot which the deeds of criminal brains
have cast upon it. We know that a low estimate of human
life and carelessness to human misery is not and never has
been a trait of the German character, and for that very reason
I think that we should frankly admit the atrocities that have
been committed and that have defiled the German name in the
world. I do not think that we should attempt to vindicate our
own national honor solely by referring to crimes and misdeeds
committed by others, some of which are undoubtedly on a par
with what national socialism is accused of. I think we should
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be too proud for that. And I think—it is my firm conviction
that the world will regain its belief in our national honesty
only if we ourselves are honest and straightforward in our
confessions and thereafter also in our will to make amends. I
think we leading men have this responsibility, not only to the
victims of these crimes but just as much to the German people,
as such, who, with or without our participation, were misled
and misguided and are today, without any fault of their own,
outlawed in the world. That is what I understand by responsi-
bility beyond that of my own work.”

Bohle's view in this respect has been neither shared nor appre-
ciated by his co-defendants, as the proceedings have made clear.

The prosecution does not begrudge the offer of evidence by
any person who is informed about the facts, but we would like
to point out aspects of what has developed into a mutual insurance
society to bring down the responsibility of numerous individuals,
both in Nuernberg and in the denazification courts. This con-
dition has come about in the reciprocal exchange of affidavits and
testimony.

For example, the affiant von Nostitz gave seven affidavits for
von Weizsaecker, one for Woermann, and four for other defend-
ants. In exchange he received one affidavit from von Weizsaecker
and one from another defense affiant for his personal use in
denazification proceedings. The affiant Bruns, a former servant
of the Foreign Office, gave six affidavits for von Weizsaecker and
received in exchange one affidavit from von Weizsaecker and at
least four more from other von Weizsaecker affiants. The defense
affiant Sonnleithner gave four affidavits for von Weizsaecker and
received one from von Weizsaecker. Sonnleithner gave four affi-
davits for Steengracht and received one affidavit in exchange from
Steengracht von Moyland. He gave three for Ritter and received
one from Ritter. And generally he gave between one and two
dozen, as he admitted, to other defense witnesses and received a
number in exchange.

JUDGE POWERS, presiding: We will now take a 15-minute recess.

[Recess]

THE MARSHAL: Tribunal IV is now in session.

Mr. HARDY: As Steengracht von Moyland’s affiant, Mirbach,
has explained, he felt that such kind of help was a duty
among former Foreign Office colleagues. It has been apparent
throughout the trial that most of the witnesses brought by the
defense felt or were persuaded that they were members of a
“community of interest” to which the defendants also belonged.
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This was not only true for the Foreign Office. To illustrate,
Kehrl brought as principal witnesses or affiants, his Economics
Ministry assistant, Koester, and his assistants in the Ostfaser
enterprises. Rasche offered a good part of the personnel of thé
Dresdner Bank, particularly persons such as Ansmann and Rinn,
who had been implicated directly in spoliation activities. Such
persons were bound to make self-serving statements, and they
did so in total disregard of the truth. Similarly, the defendants
have displayed a generous spirit of cooperation. Stuckart, now as
a legal expert, has written a memorandum on behalf of Koerner,
Pleiger, Rasche, and Kehrl wherein he assures the Tribunal that
the occupation of Bohemia and Moravia was entirely justified in
international law and recommends that the Tribunal dismiss
charges based upon conduct in that area. In the same way, the
services of Puhl, as a financial expert, have been commandeered
by several of the other defendants,

Fabrications, lies, inventions, contradictions, and “explana-
tions” were rampant in the Commission hearings. One illustra-
tion may demonstrate the value of statements of defense affiants.
Altenburg, of the Foreign Office, gave five affidavits for von
Weizsaecker, one for Steengracht von Moyland, one for Xeppler,
one for Veesenmayer, and one for Bohle, all listing his correct
present address. On cross-examination before the Commission,
he was asked whether he had testified concerning his personal
involvement in Jewish persecutions during his denazification trial.
He naturally answered in the affirmative. But the denazification
files used on cross-examination show that the court was not at all
aware of Altenburg’s anti-Jewish activities, because this witness
had used another address for the denazification proceedings in
order to prevent the discovery of damning evidence.

We will not even discuss here the value of character evidence
which has been offered, consisting of personality estimates of the
defendants by such reputable citizens as Oswald Pohl, Otto
Ohlendorf, and Leo Volk of the SS and SD, and of other dis-
tinguished gentlemen such as Otto Abetz, Werner Best, Erhard
Mileh, and Franz Schlegelberger, who were high in the Nazi
hierarchy.

One other peculiarity of the testimony heard here deserves
special mention. It is not strange that the defendants could not
recall activities charged against them when such activities oc-
curred 6, or 8, or 10 years ago. However, it is unusual that they
invariably were able to remember the exact numbers and names
of persecutees whom they aided and even the precise devices by
which aid was given. Most astounding is the miracle which took
place when the defendants had been given documents to refresh
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recollection concerning criminal transactions. Not only were
they instantly able to recall where the secretary erred at crucial
points in the transcription, but, wherever necessary, they were
readily able to explain how the printed word meant its exact
contrary. In this fashion, Rasche, confronted with the Dresdner
Bank Vorstand minutes of 2 October 1941, which observed that
a “nonguaranteed” credit of twenty million had been granted to
Ostfaser, stated that the minutes were “not quite correct * * *
the Reich was liable.” Presented thereafter by his own counsel
with the record of a conference between Dresdner representatives
and Reich authorities, where the Reich officials flatly rejected any
liability, he observed that “The legal opinion expressed is erro-
neous * * *” In the same way, Kehrl having denied “compe-
tence” in banking affairs in the ‘“Protectorate,” contended that a
document stating that he would have a “decisive voice” in such
affairs should more accurately be translated as stating that he
would have a “decisive part.” Quoting from his testimony
(Tr. p. 16916) :

“Q. * * * put it the other way around and I still want to
ask you what you think it means?

“A. It meant that I was not the decisive factor—that I was
one of several decisive factors. That is what the document
says * * *

To sum up this section on the reliability of defense testimony
and evidence, we will repeat what we consider, in a most chari-
table view, to have been the attitude typical of the defendants and
their witnesses when they were speaking under oath. Koerner
candidly stated and I quote (T'r. p. 14717) :

“* * * T was a witness on behalf of Goering and I had to take
certain considerations into account in behalf of my old chief.
I didn’t defend him, but I gave certain statements which I
believed were capable of exonerating him so far as I was able
to exonerate him. That is the way we have to look at these
things** * *. I would never have incriminated a man who was
still alive at the time.”

Mr. Sprecher will now conclude the final argument for the
prosecution.

JUDGE POWERS, presiding: Mr. Sprecher?

MR. SPRECHER: Your Honors, firstly, before I go forward, our
closing statement is the statement as read and not the draft
which we have circulated. We have made some alterations in the last
several days, and the draft was largely to help with the punctua-
tion and to give you the citations,
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JUDGE POWERS, presiding: Well, will we be supplied with a
revised draft?

MR. SPRECHER: Judge Powers, you will get the transeript, or
if you like we can file an errata sheet to the unofficial draft, but,
of course, the transeript will be the closing statement—the official
closing statement.

JUDGE POWERS, presiding: Very well.

DR. BECKER: Perhaps I may make the request that we, too, be
given the errata sheet so that we need not wait for the transcript,
which is always far behind.

JUDGE PowERS, presiding : Well, if one is prepared, I assume it
will be furnished to defense counsel too.

MR. SPRECHER: Well, sir, the prosecution does not make the
German copy of the closing statement; that’s merely translated
by the interpreting staff beforehand for their own use, so as to
assure a clear translation in Court, but there is no draft statement
in German of the final statement made.

JUDGE CHRISTIANSON: Well, there’s not a wide variation, is
there, between your copy and your actual read statement? I
followed it quite closely, there is no wide variation.

MR. SPRECHER: No, there is no wide variation, sir, in most
cases.

JUDGE POWERS, presiding: The variation is in the part you
haven’t yet delivered. Is that it?

MR. SPRECHER : No, no, sir; there is no variation in the part yet
to be read.

JUDGE POWERS, presiding: Well, I misunderstood you. Well, if
you do prepare an errata sheet see that defense counsel receive
a copy of it.

MR. SPRECHER: Yes, Your Honor.

Superior Orders, the Defense of Alleged Duress, and the
Mitigation of Punishment for Crime

Control Council Law No. 10, like the London Charter, provides
that a superior order does not free an accused from individual
responsibility for erime, but that a superior order “may be con-
sidered in mitigation.” The record before you contains a reser-
voir of proof on the ramifications of individual responsibility for
crime which was not present with such force or detail in the
record before the International Military Tribunal. Yet the con-
duct alleged as criminal in the case here is identical with, runs
parallel to, or derives directly from the criminal conduct analyzed
by the International Military Tribunal. Hence, it is particularly
appropriate to refer this Tribunal to the classic statement of the
IMT on the general subject of individual criminal responsibility.
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This classic statement concludes with the following much quoted
sentence:!

“Crimes against international law are committed by men,
not by abstract entities, and only by punishing individuals who
commit such crimes can the provisions of international law
be enforced.”

Particularly in war crimes cases, the law on superior orders
cannot properly be separated very far from a consideration of the
defense of duress or coercion—and ordinarily the judgments have
discussed these two questions as closely related matters.

In Case 8 before Tribunal III, the so-called Justice case, the
Tribunal found no circumstances or reasons which warranted any
variation in or reformulation of the law on this point as defined
by the IMT. In its judgment at pages 10759 and 10760 of the
transcript, Tribunal IIT quoted the same provisions from the
IMT judgment which we have just referred to.? The Tribunal
in that case was also faced with special type of defense claim to
immunity, namely, that “judges are entitled to the benefit of the
Anglo-American doctrine of judicial immunity.” In rejecting
this particular brand of alleged immunity, Tribunal III declared
the following at page 10708 of the transcript:?

“In view of the conclusive proof of the sinister influences
which were in constant interplay between Hitler, his Ministers,
the Ministry of Justice, the Party, the Gestapo, and the courts,
Wwe see no merit in the suggestion that Nazi judges are entitled
to the benefit of the Anglo-American doctrine of judicial im-
munity. The doctrine that judges are not personally liable for
their judicial actions is based on the concept of an independent
judiciary administering impartial justice. Furthermore, it has
never prevented the prosecution of a judge for malfeasance in
office. If the evidence cited supra does not demonstrate the
utter destruction of judicial independence and impartiality,
then we ‘never writ nor no man ever proved’. The function of
the Nazi courts was judicial only in a limited sense. They more
closely resembled administrative tribunals acting under direc-
tives from above in a quasi-judicial manner.”

It will be difficult, it seems to us, for the defense to conjure
up here any claims of immunity from criminal responsibility in
this case of any greater substance that the ill-founded claim of
“judicial immunity” which was made in Case 3.

1 Tria] of the Major War Criminals, op. cit. supra, volume I, page 223.
2 United States vs. Josef Altstoetter, et al., Case 3, Volume III, this series.
2 Ibid.
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In Case 12 [High Command ecase], in the judgment recently

rendered by Tribunal V, the Tribunal declared that the recogni-
tion of the contention of superior orders as a defense would be

th

e recognition of absurdity. After stating that paragraphs 4 (a)

and (b) of Article IT of Control Council Law No. 10 were “clear
and definite” on the subject of superior orders, Tribunal V went on

to

*
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say:*

“All the defendants in this case held official positions in the
armed forces of the Third Reich. Hitler from 1938 on was
commander in chief of the armed forces and was the supreme
civil and military authority in the Third Reich, whose personal
decrees had the force and effect of law. Under such circum-
stances to recognize as a defense to the crimes set forth in
Control Council Law No. 10 that a defendant acted pursuant
to the order of his government or of a superior would be in
practical effect to say that all the guilt charged in the indict-
ment was the guilt of Hitler alone because he alone possessed
the law-making power of the state and the supreme authority
to issue civil and military directives. To recognize such a con-
tention would be to recognize an absurdity.

“Tt is not necessary to support the provision of Control
Council Law No. 10, Article II, paragraphs 4 (z) and (b), by
reason, for we are bound by it as one of the basic authorities
under which we function as a judicial Tribunal. Reason is
not lacking.”

The same Tribunal further stated:

“International common law must be superior to and, where
it conflicts with, take precedence over national law or directives
issued by any national governmental authority. A directive to
violate international criminal common law is therefore void
and can afford no protection to one who violates such law in

reliance on such a directive.
“The purpose and effect of all law, national or international,

is to restrict or channelize the action of the citizen or subject.
International law has for its purpose and effect the restricting
and channelizing of the action of nations. Since nations are cor-
porate entities, a composite of a multitude of human beings,
and since a nation can plan and act only through its agents
and representatives, there can be no effective restriction or
channelizing of national action except through control of the
agents and representatives of the nation, who form its policies
and carry them out in action.

United States vs. Wilhelm von Leeb, et al.,, Case 12, judgment, volume XI, this series.



“The state being but an inanimate corporate entity or con-
cept, it cannot as such make plans, determine policies, exercise
judgment, experience fear, or be restrained or deterred from
action except through its animate agents and representatives.
It would be an utter disregard of reality and but legal shadow-
boxing to say that only the state, the inanimate entity, can
have guilt, and that no guilt can be attributed to its animate
agents who devise and execute its policies. Nor can it be per-
mitted even in a dictatorship that the dictator, absolute though
he may be, shall be the scapegoat on whom the sins of all his
governmental and military subordinates are wished; and that,
when he is driven into a bunker and presumably destroyed, all
the sins and guilt of his subordinates shall be considered to
have been destroyed with him.

“The defendants in this case who received obviously criminal
orders were placed in a difficult position but servile compliance
with orders clearly criminal for fear of some disadvantage or
some punishment not immediately threatened cannot be recog-
nized as a defense. To establish the defense of coercion or
necessity in the face of danger there must be a showing of
circumstances such that a reasonable man would apprehend
that he was in such imminent physical peril as to deprive him
of freedom to choose the right and refrain from the wrong.
No such situation has been shown in this case.”

Thus, the Tribunal connected up the whole problem of supe-
rior orders to a discussion of the requirements for establishing
“the defense -of coercion or necessity.” Now, if there was no
“imminent physical peril” to the military commanders which
established any ‘“defense of coercion or necessity in the face of
danger,” it is difficult to imagine what grounds the defendants
in the dock here can assert which puts them in a better position.

In all of the cases tried in Nuernberg the defense in one way or
another has sought reliance upon superior orders and upon the
defense of necessity or coercion. Almost all the judgments discuss
the law on these points. Perhaps in the three trials against per-
sons who were principally private industrialists, the Flick, Far-
ben, and Krupp cases, the defense labored longest in attempting
to make out a defense of necessity concerning the employment by
private industry of large numbers of slave laborers. Although
we do not believe that cases involving private industrialists are
in point here, with respect to slave labor, we suspect that counsel
for certain defendants will cite some of the language in one or
the other of these judgments in trying to make a defense of jus-
tification in his own case. We believe that there are ample quo-
tations from the legal authorities in the Flick, Farben, and Krupp
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judgments. The judgment in the Krupp case, under a long sec-
tion entitled “Necessity as a Defense,” includes extracts from
section 52 of the German Criminal Code and a number of refer-
ences to English and American authorities. We will not repeat
these citations here, but we think it important to underline certain
fundamental concepts and to note certain elements which must
be established by a defendant undertaking the burden of estab-
lishing a defense of necessity. Some of these concepts, which
are emphasized again and again by the authorities, are the
following: the presence of “irresistible force”; a “present danger
for life and limb”; a “fear of instant death”; the absence of any
opportunity for escape; the imminent injury to the accused must
be shown not to be disproportionate to the evil which he furthers
under duress.

There is no compulsion, as the concept is used by the authorities,
where the alleged ccercion was spread out through months and
even years. There is no compulsion where the alleged overriding
compulsion was a force to which the accused attached his energy
for any substantial period of time, even though his attachment
was abhorrent to him. There is no irresistible force when the
accused, having recognized evil, had any possibility to extract
himself from the coercion by some available means even though
such means were difficult and highly unpleasant. It is not enough
that the injury to the accused or the possible methods of escape
from coercion involved his loss of professional standing, his loss
of property, a substantial reordering of his life and habits, or
even his confinement and the loss of substantial personal liberty.
The historic law has recognized no such personal injuries as a
justification for committing evil or invading the rights of others.
If in war crimes cases the defense of necessity is stretched beyond
the clear and definite limits set down by the authorities, then by
judicial interpretation superior orders in effect are made a de-
fense, and by judicial interpretation the provisions of the London
Charter and Control Council Law No. 10 are in effect voided.

It is really anomalous for these defendants, however, to claim
superior orders or some kind of impelling necessity or overriding
duress which drove them to the acts for which they are charged
here as criminally and individually responsible. In most instances
these defendants were not following a specific command as does
the soldier. Rather they were following and implementing a great
complex of criminal policy under which at one time most of
Europe languished. These defendants attached themselves to the
making or the execution of these policies with deliberation and
over a long, long, period of time. The service they gave the
Third Reich during the years of its aggressive expansion required
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painstaking effort, proposals and counterproposals, and the writ-
ing and consideration of countless memoranda, and the ups and
downs of political and economic administration. In a short period
of time any one of them could have retired from the limelight of
the Nazi stage merely by showing a little less enthusiasm or by
making himself a little less indispensable. Of course, such a
personal reaction would have meant some reordering of their per-
sonal lives, but certainly these men were men of enough ability
to win their daily bread without giving such formidable insur-
ance and support as they did give to Hitler’s Third Reich. Mil-
lions of other Germans made their way through these evil times
without sitting in the councils of the mighty, and many Germans
refused entanglements of this kind of their own free will. In a
dictatorship one does not win or hold great influence and high
position by any genuine reluctance or reticence spread over any
period of time.

If finally these worthies before us at a given moment did face
a demand from which they inwardly revolted because of what
moral fiber still remained to them, the demand was a kind of
which they had long been forewarned by their prior knowledge
of, and their associations with, the policies of Hitler’s Third Reich.
The early persecutions of the leaders of the Nazi opposition ; the
Roehm purge; the burning of the synagogues; the cavalier treat-
ment of the independent church leaders; the violence against the
leaders of the trade unions and the cooperatives; the shake-up
of the High Command before the war; the remilitarization of the
Rhine by unilateral action and the violation of treaty; the sudden
sweep of the Wehrmacht over Germany’s sovereign neighbor,
little Austria; the bold threats before Munich, the overrunning of
Czechoslovakia when the ink was scarcely dry on the Munich
Pact; the concentration camps in Germany which certainly these
defendants had ample reason to know would be extended once
Germany had its hands on more so-called “inferior peoples”—
all these things, and many, many more were signposts enough.
They gave warning to many who had less intimate knowledge
of the Nazi policy and less access to the inner circles than did
these defendants. Germany had become an open stage of vio-
lence in both domestic and foreign policy before the first shot
was fired in Poland. These men had more access to knowledge
of the true state of affairs than did the multitude of Germans or
Qf foreigners. Notwithstanding, these men dedicated years of their
lives in loyal and essential service to significant parts of Hitler’s
brogram. They continued their essential support, even as the
aberrations of the Nazi program grew in intensity and with
geometric progression. Why did these men go along with Hitler’s
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coterie so long? For one or more of a number of reasons. Because
they liked and admired Hitler’s early “successes.” Because Hitler’s
Reich gave them a chance to see old scores settled by violence
where pacific means had failed. Because they liked the power
and the prestige which had eluded most of them before they
raised their hand publicly in the Hitler salute. Because these
men had lost the will to exercise a moral choice long before they
felt any compelling inward revolt at the violence of the gang of
which they were a part. Because these men identified their will
with Hitler’s cause. No convincing evidence appears that these
defendants showed any real revulsion before they had the peculiar
kind of reflection which must have come in the air shelters as the
Allied fliers paid back the terror of Rotterdam, the London blitz,
and the German dive bombers in Poland. As symbolic of their
true attitude during the time when Germany was riding high, we
refer to the testimony of the defendant Pleiger, testimony perhaps
given with intent of humor, but testimony in fact full of ironic
truth. Pleiger testified on his support of the Salzgitter iron ore
project, which he admitted all the experts considered uneconom-
ical. Pleiger said (Tr. p. 15289) : “I said that I would have made
a pact with the devil himself in order to achieve my aim.” We
think Pleiger unintentionally adverted to the true ethical and
moral attitude of most of Germany’s recent leaders concerning
their respective entanglements with the Nazi program. For one
reason or another these defendants made their pact with the
devil. There is no convincing evidence that these defendants felt
that the consequences of their pact with the devil were really very
hard to swallow, at least until near the end. We doubt if they
considered any part of these consequences a bitter pill until defeat
was imminent or until they foresaw that the world’s growing
regard for the penal enforcement of international law assured
them of an accounting in court. But any qualms they had were
too little and too late to effect, much less undo, their criminal
responsibility for conduct flowing from their various related
unholy alliances and entanglements. It would be somewhat
humorous, if it were not so tragic, to ask how many of these
defendants would now be charged with malfeasance and dis-
loyalty if Germany had won the recent war. None of them
showed outwardly enough reluctance so as to be seriously suspect
even in the last hours when Himmler and Goebbels became more
and more the main pilots of the dying Third Reich. It is well
to recall that even Hermann Goering was interned because he was
suspected of some disloyalty to the Fuehrer in those last days.
We suggest that the claims of duress by these men will ring like
a badly cracked bell in the halls of history—and that these claims
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have received less credence among the broad masses of Germans
who kept out of the councils of the mighty than these claims have
received attention in the courtrooms of Nuernberg.

Unresisting “Resistance”

The defendant von Weizsaecker proposes for the serious con-
sideration of this Tribunal that he was in bona fide resistance to
Hitler’s Third Reich and to its unspeakable evils. He says that
he cherished in his heart the final aim of eliminating Hitler and
thus destroying the government in which the defendant himself
served for twelve long years. If the word resistance can be
stretched to cover any of the conduct of Weizsaecker, it can only
be described as the most unresisting resistance, a resistance which
took no tangible effect, a resistance which prevented none of the
crime charged, and a resistance supposedly maintained while the
defendant committed overt act after overt act which planned
and furthered aggression, and which planned and furthered such
vast crimes as the resettlement and ultimate mass extermination
of countless defenseless victims in the occupied countries. The
testimony of von Weizsaecker’s witnesses and dozens of affiants
on this point was extremely nebulous and padded with remote
hearsay and ex post facto wishful thinking. At best it revealed
only that von Weizsaecker, like many other persons in the Hitler
regime, nurtured no very cordial feelings for some of his col-
leagues in the Third Reich or for some of their techniques. The
maintenance of some professional and social contacts with anti-
Nazis, especially during the declining years of the war, does not
differentiate von Weizsaecker from other leading officials who
tried to take out similar last~-minute life insurance when defeat
was imminent.

The claim of von Weizsaecker is not entirely novel in Nuern-
berg, although for some reason it has received an abundance of
attention. In the Krupp case the defendant Loeser offered con-
crete evidence which identified him “with the underground to
overthrow Hitler and the Nazi regime.” Loeser was “arrested
by the Gestapo in connection with the plot of 20 July 1944” and
was scheduled for trial. Even real resistance was not found by
the Tribunal to be a justification for the crimes in which the
defendant Loeser participated, although one of the judges felt
that his sentence was too severe in view of his resistance.* The
defendant Sievers in Case 1, the Medical case, claimed that he
took a high position in the Nazi government “so that he could be
close to Himmler and observe his movements” and so he could

—_—_—
* United %tates vs. Alfried Krupp, et al., Case 10, Volume IX, this series. The judgment is
li?rod?ced in section XI, and Presiding Judge Anderson’s dissent concerning the length of
€ser's sentence iy reproduced in section XII, thereof.
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“obtain vital information which would hasten the day of the
overthrow of the Nazi government.” The Tribunal in that case
stated with respect to this claimed defense:?

“Assuming all these things to be true, we cannot see how
they may be used as a defense for Sievers. The fact remains
that murders were committed with cooperation of the Ahne-
nerbe upon countless thousands of wretched concentration
camp inmates who had not the slightest means of resistance.
Sievers directed the program by which these murders were
committed. It is certainly not the law that a resistance worker
can commit no crime, and least of all against the very people
he is supposed to be protecting.”

There is much opportunity for us to go much further into the
typical Nazi double talk which has been conceived here to deceive
the unwary. We doubt if any other series of trials have been
filled with such circumventions of truth, such fantastic explana-
tions, and such absurd professions as the defendants have prof-
fered in Nuernberg. But, in view of the entire evidence in this
case, we think it fitting to conclude the closing statement in this
last trial at Nuernberg with the same words with which Mr.
Justice Jackson concluded the closing address for the United
States of America in the first trial:?

“If you were to say of these men that they are not guilty,
it would be as true to say there has been no war, there are no
slain, there has been no crime.”

C. Extracts from Closing Statement for Defendant
von Weizsaecker®

DR. BECKER (cocounsel for the defendant von Weizsaecker) :
Your Honors:

“Diplomats should be sent to the gallows,” said a Prussian
field marshal named Wrangel almost 90 years ago in a telegram
to King Wilhelm, who later became the first German Emperor.
The field marshal referred to the diplomats of his own country,
and his words reflect the profound indignation of the soldier for
the men who are invariably seeking adjustment and compromise
instead of bringing about clear-cut decisions. We in Germany are
well acquainted with the tension which developed a little later

1 UUnited States vg. Karl Brandt, et al., Case 1, Valume II, page 268, this series.

2 Trial of the Major War Criminals, op. cit. supra, volume XIX, page 432.

% Complete closing statement is recorded in mimeographed transcipt, 10 and 11 November
1948, pages 27191-27264, The complete opening statement for the defendant von Weizsaecker
is reproduced in section V C, Volume XII, this series. Von Weizsaecker’s complete personal
final statement to the Tribunal is reproduced in section XIV, this volume.
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between Prince Bismarck, the founder of the second German
Empire, and his diplomats, although he himself had been one of
them earlier in his career. And the world knows that President
Roosevelt, in selecting his staff, often replaced career diplomats
by special envoys drawn from other professions. “The men of
the State Department, these career diplomats, * * * half the time
I do not know whether to believe them or not.” That was his
opinion as reported by his son. In essential matters—one is
almost tempted to say in the darkest moments of American for-
eign policy, like the Morgenthau plan and the delimitation of the
spheres of interest between Great Britain and Russia in the
Balkans—the State Department was bypassed by Roosevelt,
according to what Mr. Cordell Hull has told us in his memoirs.!

In this trial we have been concerned with the relations between
Hitler and the career diplomats. All kinds of witnesses testified
on this subject. From Mr. Rauschning, the author of the “Talks
with Hitler,” down to Paul Schmidt the well known interpreter,
all of them gave an unmistakable picture of these relations. Hitler
despised the German diplomats, if he did not actually hate them;
he did not allow them to exercise even the slightest influence on
political decisions, and there was no room for professional diplo-
magcy in his vision of the political future.

After the First World War, President Wilson’s idea that there
was to be no more secret diplomacy, because it was considered
one of the major causes of war, played a special part at Versailles,
and the very title chosen by the deputy chief prosecutor? for one
of the lectures which he delivered in an effort to prepare German
public opinion for this trial, viz, “the conspiracy of the diplomats,”
seems to be indicative of anger and suspicion as regards the men
whose activities are not carried on in public, whose work is diffi-
cult to check and must therefore appear suspicious from the very
outset, rather than of the charges preferred against them as so-
called war criminals.

Now, what are the reasons underlying this distrust, this dislike
of the diplomats, this common anti-diplomatic prejudice which
has manifested itself at all times and among all nations? There
exists a natural tension between the policy makers who are driven
forward by their constructive determination, and the men who
consider it their mission in life to seek adjustments between given
political realities and the various trends of political regeneration.
Adjustment and compromise are the essential elements of the
diplomatic profession; the recognition as a matter of principle of

) ':‘ 1}}111, Cordell, The Memoirs of Cordell Hull (MacMillan Co., New York, 1948), volumes I
and 1I.

% Reference is made to Mr. Robert M, W. Kempner,
953718—52. i
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equal rights for the other party is the great quality of the diplo-
mat. He is not called upon to make political decisions nor is he
supposed to help in the shaping of the political will. He is the
man of the compromise solution, whose ultimate aim it must be
to prevent political controversies from reaching a stage where
they are liable to degenerate into conflicts. Where there is war,
there is no longer any room for diplomacy, unless it is aimed at
peacemaking. Peace, to the diplomat, is always equivalent to
the adjustment of political forces, and never means unconditional
surrender. The Congress of Vienna in 1815, where peace was
achieved by the diplomats, enabled Europe to enjoy a much longer
period of rest than the dictated peace treaties made on later occa-
sions. Nor is there any room for diplomacy where there is world
domination. It is the very essence of a diplomat to be anti-
imperialistic.

Diplomacy arose in Europe as a profession toward the 16th
century when the Christian universalism of the Middle Ages dis-
integrated. The concept of a society of equal states finds its
representative expression in diplomacy. ‘‘The establishment of
international relations on a basis of reciprocity constitutes today
the essential aim of international policy; diplomacy is only the
day-to-day application of this principle.” That is the definition
which was subsequently given by Prince Metternich, who is the
classical representative of European diplomacy. This recogni-
tion of reciprocity as a matter of principle makes the untiring
readiness for compromise the essential element of diplomatic
technique. To the diplomat, policy is the art of the possible, and
this acecounts for his strained relations with modern public opin-
ion and the masses, who passionately clamor for the impossible.
The success of diplomatic work very largely depends on the elim-
ination of publicity because the diplomat tends to spare suscepti-
bilities and prefers to produce greater effects by not exposing his
partner in negotiations to the humiliations of public utterances
and of public acts. But since the activity of the diplomats is
concerned with matters of public interest, he soon becomes an
object of public distrust, because the public fails to understand
how very much diplomacy, with its limitation to the possible and
the attainable, actually represents the application of common
sense to political developments.

The world normally associates diplomats with well cut suits,
cocktail parties, and small talk. I believe that in this trial many
a long drawn-out reconstruction of past events has revealed some-
thing of the painstaking, meticulous work pursued by the diplo-
mats in their endeavor to avert disaster in our time. Of course,
their activity was not spectacular., They rather worked with dis-
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cretion, using the whole gamut of diplomatic methods, making
influences felt, absorbing and attenuating shocks, giving warn-
ings, advice, and information. The charge put forward by the
prosecution against Mr. von Weizsaecker, that he deceived foreign
countries precisely by his cautious methods, has been clearly dis-
proved. On the contrary, Mr. von Weizsaecker warned foreign
countries when they were still credulous, and attempted to use
foreign governments to prevent the Hitler regime from pushing
Germany and the world into chaos. That he ultimately failed
constitutes no valid reason for accusing him. Is there anyone in
the world today who can claim more than that he ardently strove
to ward off the disaster of our period? Is there anyone who can
say that he actually succeeded in overcoming this evil?

Mr. von Weizsaecker declared on the witness stand (Tr. .
8089) —

“As a typical mediator, the diplomat necessarily satisfies
neither the wishes of his own government nor those of the
foreign government.”

The work of adjustment and compromise in which they are en-
gaged creates a natural community between the diplomats of the
various nations. This, in turn, gives rise to suspicions on the part
of the nationalists of all countries. This trial has revealed one
thing—there was indeed a conspiracy of the diplomats, but it
was an international conspiracy to preserve peace, and Mr. von
Weizsaecker played an essential part in this conspiracy. In this
conspiracy he used the instruments of the diplomat against the
policy of the Hitler government which he realized would hurl
Germany and Europe into the abyss. His objective was inter-
national and patriotic alike, viz, to safeguard international peace
and to give Germany her due place as an equal partner among the
nations of the world. He necessarily worked through the instru-
mentality of the office he held under a government with which he
had nothing in common. It was only for the sake of this objective
that Mr. von Weizsaecker assumed the office and held it. Innu-
merable witnesses have testified on this point in the present trial,
foreigners and Germans, clergymen and politicians, emigrants and
men who remained in Germany, distinguished European names,
gnd unknown collaborators and friends. This is a situation which
1s perfectly in keeping with the tradition of the diplomatic
profession, and Tallyrand—N apoleon’s diplomat, who worked
against Napoleon and thereby saved France from a catastrophe
and Europe from a political void when Napoleon was overthrown
—defined it with the following words:
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“At all times, there is good to be achieved and evil to be pre-
vented ; that is why, if a man loves his country, he can, and in
my opinion he must, serve it under all governments which his
country may adopt.”

Your Honors, it is not because I particularly like to dwell on
historical aspects that I have been led to present this short survey
of history, but the tradition of diplomacy is essentially a European
tradition, and I sometimes felt in the course of this trial that the
work of the diplomat—in which a gesture often conveys more than
a word, and a personal word more than a document, a document
often does not mean what it says but does not mean the contrary
either—might be more easily understood if a word or two were
added to explain this diplomatic tradition.

And there is one more consideration: the judge is necessarily
the representative of the rule of law in its absolute form, while the
diplomat stands for the rule of law in its attainable form. To the
diplomat, the end does not justify the means, but his profession
requires him to wrestle every day with the forces of evil for the
preservation of the rule of law, but what he ultimately succeeds
in wresting from these evil forces does not necessarily represent
the rule of law as such. The judge confronts the world with a
demand which he must realize every day anew. He is above the
world of evil. The diplomat is engaged in a day-to-day struggle
with the world of evil, he is exposed to the evil in his whole per-
son and no defeat should cause him to give up the struggle. It
is only by carefully studying all aspects of the tactical situation
in each particular case that the judge is able to draw as clear a
distinction between the struggle against the evil and the evil
itself as this struggle deserves.

This is clearly illustrated by the situation existing on the eve
of the war with Poland when, for military reasons, Hitler was
able to start this war only if he could do so before a certain
definite date. All documents drawn up in these circumstances
with a view to delaying the war—be it only for a few weeks—
constituted action taken against this war as such, irrespective of
whether an individual document used Hitler’s own arguments or
his anti-Polish language.

Not to have made this attempt would have been equivalent to
leaving unused a chance for the prevention of war. I have heard
it said that a man who allows himself to become involved in these
ever changing tactical developments is thereby himself turned
into an instrument of evil. Such reasoning might lead us to brush
aside all the efforts made in recent months by American statesmen
in order to preserve peace with Russia, with the words: “What
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are you waiting for to drop your atom bombs!” In this latter
instance, we have been watching a situation in which it was the
duty of the diplomats of the Western Powers not to declare: “Here
I am, I can go no further;” or “Your speech be, Yes, yes, or no,
no,” not because they wished to avoid facing the truth, but be-
cause the truth, to those who fight for it, is peace.

After all this, it is not difficult to understand why the diplo-
matic position of a man who was still representing the qualities
of diplomatic tradition could become a central position in the fight
against Hitler. For his very profession, if he took it seriously,
was bound to bring him into opposition against the Hitler regime.

In addition to the diplomatic tradition, there is in Mr. von
Weizsaecker’s case the tradition of the naval officer, which com-
bines secrecy with an open vision of the wide world and is there-
fore well suited to diplomacy. This may be the reason why he
readily accepted the personal risk which enabled him during his
HF-year tenure of office as the State Secretary to carry on an
activity which, if it had become known, might have cost him his
neck any day. But it is perhaps due to an even greater extent to
the third tradition, the Christian tradition of his family, which
gave Germany in the 19th century one of her most distinguished
professors of theology. On this matter, the testimony of two
younger witnesses speaks perhaps a clearer and simpler language
than all the bishops and cardinals in their affidavits. There is, in
the first place, the diplomat Albrecht von Kessel, who has become
known through Allen Welsh Dulles’ book “Germany’s Under-
ground,” in which Kessel’'s notes are used as source material

(Tr. p. 9451)1—

“Mr. von Weizsaecker saw ‘in Hitler’s government and rule
* * * an evil power which did not respect decency and morals
and which fought against Christianity and humaneness; and
these things were the decisive factors in Mr. Weizsaecker’s life.” ”

Or, as the young German YMCA representative, the Reverend
Werner Jentsch, put it2—

“Within the government, von Weizsaecker was the most cour-
ageous Christian who continuously intervened on behalf of the
church, who indeed took risks which might have cost his neck
* * % During the times of the religious persecution he has
shown himself as a true brother in the community of Christ.
It is my duty as clergyman and as a brother to make these facts
known.”

! Complete testimony of von Kessel is recorded in the mimeographed transcript, 21 and 22
June 1948; pages 9448-9524, 9550-9585.
? Affidavit of Jentsch (Wei ker 423, Wei ker Ex. 423).
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In its opening statement, the prosecution declared that Mr.
von Weizsaecker and five other defendants from the German For-
eign Office stood on the top level of the diplomatic roll of dishonor
because they had helped to pave the way for the National Socialist
aggressions, and furthermore the prosecution said that this trial
would furnish complete proof of Mr. von Weizsaecker’s energetic
and enthusiastic support of Hitler’s war policy. (Tr. p. 33.)
The Primate of the Norwegian Church, Bishop Berggrav, the
leader of the Norwegian resistance movement who was himself
kept in solitary confinement by the Gestapo for 3 years, and who
in spite of his serious heart trouble traveled to Nuernberg, replied
to the question of why he had presented himself to this Court as

follows: *

“T did this because of my strong feeling of the duty of help-
ing this Tribunal to create full justice towards this man, and
because it is my conviction that he is a man who has always
been as much opposed to the Nazi regime as I myself have been,
knowing that for him Nazism and our human way of thinking
was as different as oil and water, and that never a drop of the
Nazi oil entered into his clear water. Especially, I offered to
appear before any Tribunal in Weizsaecker’s case because I
know, from our occupation in Norway, as I have told you, how
difficult it is to find out the truth about those people who were
in such positions as he held, how difficult that will always be,
now and in the future. And as I lately said, according to my
conviction, it is necessary not only to have documents and facts
in these cases, but to get the picture of the whole personality
and character; and I might be one of them in Allied countries
who knew this character from, as we say, the inside as well as
from the outside. And therefore I found it my duty, according,
also, to my passionate love of justice, to appear. I know that
Weizsaecker fought to preserve the peace, I know that he re-
mained in office, as I said, in an effort to prevent Nazi excesses
and to bring about a just peace. I know further, from my
contacts with him and from our communications over the years,
that this man served secretly to bring about peace, a peace
which he knew could only be accomplished with the elimination
of Hitler.”

How do we account for this flagrant contradiction between what
the prosecution asserted and what the Norwegian bishop stated?
The assertions of the prosecution are based on documents; the

* Tegtimony of Bishop Eivind Berggrav is recorded in mimeographed transeript, 14 June
1948, pages 8514-8543.
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Norwegian bishop has a personal knowledge of the people and
events concerned.

Counsel for the defense have attached particular importance to
making the language of documents intelligible to the Tribunal
and, for this purpose, they have heard a number of witnesses, the
first of whom was Professor Dr. Erich Kaufmann.* Owing to his
long international experience, he is the greatest authority on in-
ternational and public law, whom we were able to present to the
Tribunal from among the German experts; at the same time, he
is also a great expert as regards the administrative practices of
government departments as well as of diplomatic procedure, and
since he himself was forced by the Hitler regime to emigrate, he
certainly cannot be suspected of being prejudiced in favor of the
defendant. The evidence given by Professor Kaufmann and other
witnesses as regards the problem of documents, finds its support
in what the late president of Columbia University, Nicholas
Murray Butler, said in his book on the “Structure of the American
State”—

Let me interrupt here, Your Honors. Occasionally, in my final
plea here, I am quoting American sources from German transla-
tions which had to be retranslated into English. 1t is possible that
one of you has the American original, which of course, will not
precisely be identical with the version here because my point of
departure was the German translation which had to be retrans-
lated here. That I say in order to avoid any misunderstanding.

PRESIDING JUDGE CHRISTIANSON: I don’t think there will be
any difficulty.

DR. BECKER:

“And a word of warning must also be addressed to those
who wish to write history on the basis of documents and of
documents only. Anyone who himself took an active part in
historical events, or who has an exact knowledge of their gen-
esis, knows how incomplete and inadequate records are and
how often they must be supplemented by the knowledge of
individual personalities, of personal relations and decisive
incidents.”

And to Cardinal Richelieu, the founder of the French national
state, the cynical dictum has been ascribed that he needed only a
small piece of paper with four words on it written in a person’s
own hand to convict anyone of a crime which would bring him
.to the gallows.

72;7K7a3ufmann's testimony is recorded in the mimeographed transecript, 3 June 1948, pages
-7311.
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All the evidence given before this Tribunal on the interpretation
of documents revealed that a document often begins where diplo-
macy proper has already ended, a practice which we can once
more observe in the controversy that has been going on between
the United States and Russia during the last few weeks. Further-
more, it has become obvious that documents are often written by
diplomats with the sole object of producing a certain effect on the
ruling regime; or of camouflaging and covering up the real
activity of the author; or else, like the document concerning
Poland which I mentioned a moment ago, they are intelligible
only in conjunection with a complicated tactical move.

Precisely, in the trial against Mr. von Weizsaecker, the prose-
cution has introduced a larger number of documents than in any
one of the preceding trials held here at Nuernberg.! One is
tempted to say that the prosecution wished to substitute quantity
for quality. Furthermore, almost all of these documents were
taken from the files of the German Foreign Office. They are
therefore documents which may frequently reflect part of what
the defendant did but can only in the rarest cases directly express
his acts or intentions. Thus, the seemingly direct evidence con-
tained in these documents has often only a limited value as a
proof. And in the many cases in which Mr. von Weizsaecker’s
personal partners are no longer alive, in which the testimony
of their collaborators and dependents, as well as the information
communicated to them by the deceased, must be resorted to. The
seemingly indirect evidence is of an essentially greater value as
a proof, because this seemingly indirect evidence is, in these cir-
cumstances, the safest method of finding out what really hap-
pened, of ascertaining the res gestae with which this trial is
concerned.

The Tribunal may possibly have asked itself more than once on
what evidence they were to base their findings if the written word
is liable to so many interpretations? These events can be appre-
ciated only with the help of the persons who took part in them.
The evidence announced by my American colleague, Mr. Magee,
in our opening statement? was therefore chiefly based on the
testimony of witnesses. If the Tribunal glances today once more
through our opening statement, it will find that none of the
assertions we then made has remained unproved.

Since, especially toward the end of the presentation of our case,
we have also introduced a number of documents received from the
Document Center in Berlin, I wish to take this opportunity, on
behalf of all counsel for the defendants from the Foreign Office,
1_DocumeTry evidence offered by the prosecution and defense in this ease is explained in

the introduction, in Volume XII, this series.
2 Reproduced in section V C, Volume XII, this series.
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to thank the Court for having been the first Nuernberg Tribunal
to give representatives of the defense access to these documents.!
The Tribunal is certainly aware of the great technical difficulties
with which this work is connected, and which are outside the
influence of the Tribunal. Therefore, I regret to say, there can
be no question in this trial of equal access to the files of the
Document Center in Berlin as between the defense and the prose-
cution, in spite of the helpfulness of the Tribunal. This is shown
in greater detail in the working report submitted by our repre-
sentative together with the trial brief. I merely want to empha-
size one fact from this report, namely, that if the amount of work
done is expressed in terms of months per person, the prosecution
was able to put in 160 working months as compared with 5 work-
ing months of the defense in the Document Center.

Since Mr. von Weizsaecker was indicted, three judgments have
been passed here at Nuernberg on the question of aggressive
war; the 1.G. Farben judgment, the Krupp judgment, and the
judgment in the second generals’ trial? These judgments clearly
continue the legal interpretation of the IMT and limit the penal
responsibility in wars of aggression to persons “on the policy
level” or, as it is defined in the judgment rendered in Case 6,
“who are in control and fix the policy.” The judgment in Case 12
finally, clearly defines the situation as follows:

:“It is.not a person’s rank or status, but his power to shape

or.influence ‘the policy of his state, which is the relevant issue

for determining his criminality under the charge of crimes
against peace.”

The prosecution has not furnished even the shadow of a proof
to show that Mr. von Weizsaecker exercised a decisive influence
cn Hitler’s foreign policy. Moreover, there is an overwhelming
abundance of evidence and defense documents revealing the fact
that all decisive decisions were taken by Hitler or Ribbentrop
Without Mr. von Weizsaecker. On this subject, the evidence gives
an unmistakable picture and even the key witness of the prose-
cution, Mr. Gaus, replied to a question of a member of the prose-
cution: “How do you estimate the amount of initiative which he
was permitted in more important questions of foreign policy ?” by
stating : “In decisive matters he had no initiative.”’3
' 1Reference is made to the Berlin Document Center where most of the records of the various
German ministries were filed. This center was under joint British and American supervision.

2 The three judgments referred fo are—United States vs. Carl Krauch, et al, Case 6, LG.
Farben case, volumes VII and VIII; United States ve. Alfried Krupp, et al., Case 10, Krupp
case, volume IX; and United States vs. Wilhelm von Leeb, et al., Case 12, High Command
case, volumes X and XI; this series,

3 Thig quotation is from an interrogation of Friedrich Gaus on 31 July 1946, made by one
of the prosecution’s interrogators, Mr. Beauvais, more than 1 year before the issuance of the

indictment in th.e Ministries case. Extracts from this interrogation were offered in evidence
a5 document Weizsaecker 459, Weizsaecker Exhibit 395.
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All the evidence given by foreigners and Germans produces a
clear and tragic picture of the position occupied by the State
Secretary of the German Foreign Office—he had no power to make
political decisions, he had no political responsibility, he was hated
and despised by Ribbentrop and Hitler, his technical suggestions
were almost always rejected, he was only reluctantly invited to
take part in discussions, and he lived in a state of serious tension
with his immediate superior. He was “practically without power”
said the witness Dr. Eisenlohr. This witness, who served 30
years in the German diplomatic service, is today once more taking
part in Germany’s reconstruction as a mayor. “The functions of
the Foreign Office in Berlin, which was under the direction of
the State Secretary, were finally restricted to the mere technical
execution of the directives which were issued at headquarters.”?

If we consider this situation, the question is bound to arise as
to how a man with self-respect could possibly assume such an
office and hold it even for a single day. When Mr. von Weiz-
saecker took office, he knew what to expect. This is clear from
many testimonies. Before he went to Berlin he told the Swiss
citizen, Dr. Robert Boehringer, who subsequently became a direc-
tor of the Joint Relief Commission [Commission Mixte] of the
International Red Cross—2

“Later it would look as though one had been there, and had
participated. But one would have to take this odium upon
oneself for the sake of the one goal to save perhaps the peace.”

Dr. Boehringer further testified:

“At that time all good Germans inside and outside of the
Foreign Office implored him to accept the position in Berlin
which had been offered to him and to remain in it, for all hopes
to prevent what possibly could be prevented rested on him.”

This seems difficult to understand, because one may ask what
could possibly have been prevented by a man occupying a position
when those in power no longer allowed him any influence. And
one may, furthermore, ask oneself what all the witnesses including
the former German Chancellor Bruening, or the highest German
executive in the combined Anglo-American zone, Dr. Pfuender,
and the president of the greatest scientific society of Germany,
the “Max Planck Society for the Promotion of Science,” Professor
Dr. Otto Hahn have in mind when they say that it was so abso-
lutely necessary for Mr. von Weizsaecker to stay in office; that
they themselves had advised it; that he had prevented so much

1 This quotation was taken from an affidavit by Dr. Ernst Eisenlohr (Weizsaecker 280,

‘Weizsaecker Ex. 338).
2 Quotations from an affidavit by Dr. Robert Boehringer (Weizsaecker 158, Weizsaecker Ex.

836).
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and had been able to help so many, etc.? And what, finally, had
the numerous foreign witnesses in mind, like the counsellor of
the American Embassy in Berlin, Ferdinand L. Mayer, who
advised Mr. von Weizsaecker to assume the office, chiefly because
they knew of his “total disagreement with and total detestation of
the Nazi regime” and hoped for 2 moderating influence, and what
did they mean when they confirmed this influence from their expe-
riences of many years? How is it possible that the military leader
of political resistance in Germany, General Beck, asked Mr. von
Weizsaecker in so many words to remain in office, if this office
was politically of no influence? The reply was given by Mr. von
Weizsaecker in the witness stand when he answered my question
“so you did not have any political responsibility of your own at
all?”’ by saying (Tr. p. 8098) :

“Yes, I did; and without this independent responsibility I
would not have been able to stick to my post. But this respon-
sibility only existed within the framework which I was able to
create for myself. It was a responsibility, not under the min-
ister, but against the Minister. Ribbentrop had no feeling at

"all for the most important means of diplomacy, that is, for
diplomatic conversation as such, and that is why he often left
it to me to meet and talk to the foreign diplomats; and that is
also why 1 was able to create a margin for effective work of
my own for which, of course, I bear the entire responsibility.
Ribbentrop believed that he had left to me only a technieal
function.”

And to a further question of mine, “What else do you consider
to come within your political responsibility?”’ he replied (Tr.
p. 8098) :

“Political work in the Foreign Office, insofar as it was dedi-
cated to resistance, was covered by me politically and I must
stand responsible for it. Ribbentrop, in the State Secretary,
wanted what you might call a first class chief clerk. In his
opinion, this man was not entitled to political responsibility.
And in opposition to Ribbentrop and to the Hitler regime, 1
created a circle where I could work on my own initiative, and
for this I bear responsibility.”

This margin for effective work of his own was provided for
Mr. von Weizsaecker only in and by the office of State Secre-
tary; no private person could have exercised this activity.
A.lthough it is true to say that the distribution of powers in the
dictatorship excluded him from playing his part in the shaping
of official policy, one may still say that each of his official activ-
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ities involved certain demands which he could use for an activity
of his own. The most important elements of this activity were
the diplomatic talks with the foreign diplomats accredited in
Berlin and the influence he exercised on foreign governments
through his trusted diplomatic assistants.

His activity was determined by three simple guiding principles!

1. The preservation of peace by mutual agreements on demands
which would have been put forward by any German Government.
It was not Mr. von Weizsaecker’s fault that foreign countries
allowed themselves to be forced by Hitler to grant to the latter
what they had refused to Stresemann and Bruening.

2. The prevention of Hitler’s policy of aggression through the
instrumentality of friendly advice from Rome, which Hitler was
inclined to listen to with greater patience than to suggestions
from other quarters, as well as through clear warnings issued in
good time from London, that is to say, by bringing about the
clarification which had been lacking in 1914,

3. And this became important above all during the war—the
idea of preserving the neutral substance in order to keep the
largest possible part of the world out of the war and its destruc-
tions, and in order to preserve it as a starting point from which
a peaceful order could once more be restored.

To renew advice from Rome and warning from London in
ever changing ways and to direct such advice and warning to the
right destination was the most important task which Mr. von
Weizsaecker had set for himself until the outbreak of war. This
was the fundamental subject with which the Berlin triangle von
Weizsaecker-Attolico-Henderson was concerned. The relation of
the Italian Ambassador Attolico to the Italian Government was
similar to that existing between Mr. von Weizsaecker on the one
hand and von Ribbentrop and Hitler on the other. The British
Ambassador, Sir Nevile Henderson, describes Attolico with the
following words:?

“He was, indeed, absolutely wholehearted and selfless in the
persistence of his exertions to save Europe from the horrors
of war; and he devoted all his great tact and energy to that
sole purpose. He was, moreover, very ably seconded by his
wife, who spoke German fluently, which the Ambassador did
not.”

And, as regards Mr. von Weizsaecker, Henderson said to a

young German diplomat—?2

1 Henderson, Sir Nevile, Failure of a Mission (G. P. Putnam’s Sons, New York, 1940),
page 171. An extract from this book was introduced in evidence as Document Weizsaecker 89,

Weizsaecker Exhibit 65.
2 Quotation from an affidavit of Gottfried von Nostitz (Weizsaecker 363, Weizsaecker Ex.

867).
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“If any of your people was ready to do his utmost for the
preservation of world peace, it was your State Secretary.”

Attolico and Henderson are dead. On behalf of Attolico, two
top members of his staff, Lanza and Luciolli, who are both once
more representing postwar Italy diplomatically at important
posts, speak to this Tribunal through affidavits and through
excerpts from the memoirs which they have published in the
meantime. Cooperation between Mr. von Weizsaecker and Atto-
lico was also described by Karl Burckhardt, the Danzig League of
Nations commissioner, and later president of the International
Red Cross, who is today representing Switzerland in Paris and
in the United Nations. His records are of particular importance
because, on the one hand, they contain notes made at the time
of the events they describe and because, on the other hand, they
constitute sworn statements of the true facts. There is also
Countess Attolico, who was a trusted assistant of her husband,
and who has given evidence on the fundamental principles as
well as on the details of her husband’s cooperation with Mr. von
Weizsaecker. In doing so, she summed up the diplomatic expe-
rience of her husband with these words—*

“Weizsaecker was the outstanding representative of the Ger-
man peace party and fought a fierce, silent, and strenuous
battle to prevent the war * * *. Weizsaecker put his life in
danger for this purpose.”

Furthermore, Countess Attolico gives an illuminating picture
of the devious ways and the camouflaged language which had to
be used in order to protect the cooperation of the two.

In his memoirs, which were published during the war, Hender-
son had to be very careful with what he said about Mr. von
Weizsaecker in order not to cause him embarrassment, but he
nevertheless gives a clear picture of their common work for peace.
Also Henderson’s assistant, Sir Ivone Kirkpatrick, who is today
an Under Secretary of State in the British Foreign Office, as well
as Minister Steel, the present political adviser of General Robert-
son, the [Military] Governor of the British Zone of Occupation,
have confirmed this to the Tribunal in the summaries they give
‘in their affidavits.

It is particularly interesting to note that not only Mr. von
Weizsaecker’s collaborators have spoken in his favor before this
Tribunal, but that precisely representatives of countries which
were at war with Germany thought it necessary, for the sake of
Justice, and across all the abysses which are still separating

* Affidavit of Countess Attolico (Weizsaecker 152, Weizsaecker Ex. 5).
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Germany from the world today, to testify to the policy of peace
which Mr. von Weizsaecker constantly pursued while he was in
office,

That Mr. von Weizsaecker was not involved in the methods
used in the action against Austria has been confirmed even by
the Austrian statesmen themselves—Federal President Miklas?
and the head of the political division of the Austrian Foreign
Office, Mr. Hornbostel,2 as prosecution witnesses; the former
Austrian Foreign Minister, Guido Schmidt, as a defense witness.
Finally, a German diplomat has confirmed that Mr. von Weiz-
saecker endeavored even at the last moment to prevent the
Anschluss from being carried through as a military operation.

From this point onward, Mr. von Weizsaecker’s line of policy
for the preservation of peace can be easily followed. The so-
called “weekend crisis” in the spring of 1938 was quickly liqui-
dated through his conciliatory information to Henderson for
which he was later blamed by Ribbentrop. While Hitler and von
Ribbentrop wanted him to turn Henderson away when he arrived
at the Foreign Office with the mistaken rumors about Germany’s
mobilization along the Czech frontier, Mr. von Weizsaecker
brought about an immediate relaxation of the political tension
by rapidly obtaining and transmitting a clear denial from the
German High Command. He could not prevent the false reports
published in the foreign press about Hitler's alleged retreat from
being the last straw in the latter’s decision in favor of inter-
vention against Czechoslovakia.

In the course of the following months, Mr. von Weizsaecker
did his utmost to make von Ribbentrop understand that the Ger-
man intervention in Czechoslovakia was bound to bring about a
world war. Even the official records on Mr. von Weizsaecker’s
talks with von Ribbentrop on 21 July and on 19 August, as well
as a memorandum addressed to von Ribbentrop on 30 August
clearly reflect his endeavors to prevent a disaster. At the same
time, he endeavored to exercise some direct influence on Hitler
through Hess and Hewel, as well as through the former Hun-
garian regent, Horthy, and the Hungarian Foreign Minister
Kanya in connection with a visit which the Hungarian statesmen
paid to Germany.

At the same time, Mr. von Weizsaecker caused the German
Chargé d’Affaires in London to emphasize the danger that was
threatening Czechoslovakia, keeping his action carefully secret
mny of prosecution witness Wilhelm Miklas was taken on 19 January 1948 in
Vienna before Judges Maguire and Powers, acting as commissioners for the Tribunal. A

translation of this testimony was introduced in evidence as Document NG-5082, Prosecution

Exhibit 2724,
2 The testimony of Theodore Hornbostel is recorded in mimeographed transeript, 8 January

1948, pages 264-310.
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from von Ribbentrop. Von Weizsaecker’s idea was to cause the
British to express their views clearly and in good time because
he wanted Hitler to know that a world war would be the conse-
quence of his action. Mr. von Weizsaecker even went to the point
of having the mobilization of the home fleet suggested to the
British Government in order to make Hitler understand the
seriousness of the world situation and to prevent Germany and
the world from slithering into another war. By his action Mr.
von Weizsaecker did not rouse Great Britain against Germany,
but his idea was to bring out the British attitude in good time and
unmistakably contrary to the political habits of the ‘British.

In a similar way, Mr. von Weizsaecker sought to influence the
British Government through the League of Nations Commissioner,
Karl Burckhardt, and with the same idea in mind he maintained
constant and uninterrupted contact with Attolico and Henderson.
He also suggested to the chiefs of the German missions abroad
to send in reports emphasizing the danger to which Hitler exposed
Germany. At the last minute, Mr. von Weizsaecker then caused
the German Chargé d’Affaires in London to suggest to the British
Government that they should make representations to Mussolini.
These representations were actually made and coincided with a
report from Attolico which von Weizsaecker had also suggested.
Thereupon, Mussolini made his proposal for a conference. Mr.
von Weizsaecker then made a draft for this conference, obtained
Hitler’s approval with Goering’s and von Neurath’s help, and
played this draft through Attolico into Mussolini’s hands so that
the latter took it to Munich as a proposal of his own. At the
Munich conference it became the basis of discussion contrary to
von Ribbentrop’s wishes.

Again and again we have met with such tactics in the course
of this trial. Mr. von Weizsaecker himself was certainly not one
of the powerful influences of the official policy. But this very
fact accounts for the tremendous difficulties of his game. All he
could try to do was bring about a situation in which those in
bower would act in the sense in which he wished them to act. It
is obvious that the diplomat who achieves a solution by using
devious ways is seldom identical with the holder of political power
who carries out the solution on the forefront of the political scene
and who, until a short time previously, would not have given it a
thought. This is an element of particular tragedy connected with
diplomatic action. The whims of a dictator or the accidents of a
parliamentary majority decision can destroy the result of years
Qf hard work. The initiative of a diplomat can take effect only
1n the action taken by the politician, who, however, is at the same
time under the influence of innumerable other driving forces.
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As regards the course of the Czechoslovakia crisis, the defense
has succeeded in assembling the mosaic of diplomatic talks, warn-
ings, and actions to form a very clear picture in which Mr. von
Weizsaecker appears as the indefatigable fighter for the cause of
peace, who ultimately succeeded in bringing about a peaceful
solution in contrast to Hitler’s plans of aggression. The prose-
cution merely considered the political foreground and sought to
minimize the part played by von Weizsaecker by emphasizing that
of Goering and others.

Munich stands today in a political twilight. The policy pursued
by the Western Powers before Munich can be criticized from many
angles, and it confronted particularly the German opponents of
national socialism with great surprises. But in view of the very
real danger which threatened the world in the autumn of 1938
with another world war, we should not overlook the fact that in
those days Munich saved the peace of the world. Hitler had
planned to conquer but had been forced to the conference table.
His reaction to all this, as it found expression in the famous
Saarbruecken speech shortly after Munich, speaks for itself, and
the Allies who later turned against the spirit of Munich should
remember, as one example among many, the report of the French
Foreign Minister, Monsieur Bonnet, on the visit of the American
Ambassador, Mr. Bullitt, to the Quai d’Orsay after the Munich
conference—*

“The next morning at an early hour, Ambassador Bullitt
surprised us in our apartment, his arms full of flowers, tears
in his eyes, and brought us the brotherly and joyful greetings
of America.”

Mr. von Weizsaecker found himself in a particularly difficult
situation in those days. He was in close contact with the leaders
of the military opposition, who had prepared a putsch in case
Hitler should risk a war. Von Weizsaecker nevertheless endeav-
ored to save the peace; to provoke a war in order to enable the
putsch to come off would have been a frivolous game. He kept
the leaders of the putsch currently informed, though, so that
they might select the right moment for their action. If the efforts
to save peace should fail, there would always be this last chance.

[Adjournment for day]

DRr. BECKER: Yesterday I concluded in speaking of the Munich
conference. I now continue.

* Bonnet, Georges, Defense de la Paix, de Washington au Quai &'Orsay (Geneva, 1946). An
extract from this book was introduced in evidence as Document Weizsaecker 238, Weizsaecker

Exhibit 75.

108



At the time following upon Munich the question of a guarantee
to what remained of Czechoslovakia played a special part. This
question of the guarantee to Czechoslovakia was seized upon by
the prosecution, as the result of a complete misconception of the
situation, in an attempt to prove that Mr. von Weizsaecker was
connected with Hitler’s plans of aggression. Mr. von Weizsaecker
favored the idea of a guarantee; Hitler rejected this idea clearly
and emphatically. It was just because he himself was not a
policy maker that von Weizsaecker endeavored to put the problem
in cold storage, to turn the discussion into other channels for the
benefit of Czechoslovakia, in order not to incite Hitler’s anger
once more against her and not to drive him to decisions of force.
According to the rule that one should “let sleeping dogs lie,” he
endeavored to keep the Czech question away from Hitler. This
is a typically diplomatic method in which there is only one point
open to doubt. That is the question as to whether the political
calculation was correct. On this subject, however, an observer
reviewing such developments at a later stage may possibly reach
a different conclusion in the light of his fuller knowledge of the
facts. But that does not affect the judicial appreciation of this
calculation which can alone be conditioned by von Weizsaecker’s
intentions as they were in those days.

It may be helpful, in order to obtain a clearer vision of Mr.
von Weizsaecker’s methods of negotiation in that year, to quote
the French Ambassador, Monsieur Frongois-Poncet, who sums up
his experience of many years of diplomatic intercourse with Mr.
von Weizsaecker in the following sentence:*

“I have always found Monsieur von Weizsaecker to be a man
of spirit, reasonable, and well balanced, by no means exalted,
nor violent; but on the contrary, peace-loving, tolerant, and
conciliatory, always endeavoring to clear up misunderstandings,
to settle disturbing incidents, and to avoid the worst.”

The fact that the representative of a country which experi-
enced a German occupation three times in 70 years, who was him-
self deported to Germany and kept in confinement for 22 months,
gives this testimony as a summary of the many diplomatie talks
and of the indefatigable joint efforts “to avoid the worst,” speaks
for itself.

I cannot at this juncture give the complete history of the work
which Mr. von Weizsaecker has carried on in the interests of
peace. I shall give a full list of the abundant material of foreign
and German testimonies on this subject in the trial brief. I

_* Statement of Armbassador Frangois-Poncet of 1 September 1947 (Weizsaecker 109, Weiz-
saccker Ex. 34). ’
953718—b52——8
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may be allowed, however, to say a few words about the Polish
crisis, which brought about the war in spite of all the efforts to
save the peace. Mr. von Weizsaecker’s endeavors to counteract
the attack on Poland presents in many respects a similar picture
to his endeavors in the summer of 1938. In this instance, how-
ever, the situation was complicated by the often disquieting atti-
tude adopted by the Poles, as it is confirmed in an impressive
manner in the memoirs of Monsieur Noel who was then French
Ambassador to Warsaw and extracts from whose writings we
have introduced into evidence. The situation was also complicated
by the fact that British policy had allowed itself to be subordi-
nated to Polish foreign policy. Mr. von Weizsaecker’s theory of
the danger involved in the blank check which the British Gov-
ernment had given the Poles and which has been the subject of
careful consideration by the Tribunal can today be supplemented
by the views expressed by the first Minister of Information in
the Churchill government, who later became British Ambassador
to Paris. Myr. Duff Cooper emphasizes in his book, The Second
World War (Charles Scribner’s Sons, New York, 1939, p. 320),
the consequences of the British blank check, and writes (Weiz-
saecker 521 (a), Weizsaecker Ex. 476)

“Never in history have we left the decision as to whether or
not Great Britain was to enter war to a secondary power.
Now this decision today is left with a handful of men whose
names, perhaps with the exception of Colonel Beck, are com-
pletely unknown to our people. These unknown people are
now in a position to unleash tomorrow a European war.”

Incidentally, the same view is taken by the afore-mentioned
French Ambassador Monsieur Noel. Once more, Mr. von Weiz-
saecker acted in the Polish question in the same way as in 1938—
he induced Rome to exercise a moderating influence; he caused
the Western Powers clearly to indicate their determination to
intervene, in contrast to the Hitler-von Ribbentrop theory that
they were only bluffing, and he endeavored to bring about a mod-
erating influence to be exercised by the Western Powers on War-
saw in order to prevent the Poles from giving Hitler a pretext
for intervention.

In the summer of 1939 the Russian question played a special
part. Mr. von Weizsaecker had at first welcomed the relaxation
of the German-Russian tension, just as he welcomed any other
relaxation, and he had firmly assumed that the Russians them-
selves would see to it that this détente would not lead to a real
understanding with Hitler. But as soon as Mr. von Weizsaecker
became aware that a pact between Hitler and Stalin was possible,
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he also realized that such a pact would bring forth a situation
which might lead to a war which was bound to end in European
chaos. He therefore resorted to the desperate action of warning
the British government that such a pact might be concluded, since
negotiations for the conclusion of an Anglo-Russian pact were
being carried on in Moscow at the same time. Mr. von Weiz-
saecker had at first watched these negotiations with some mis-
givings because he feared they might give a fresh impetus to
Hitler’s encirclement complex. But in view of the situation as it
presented itself under the prospects of a German-Russian pact,
Mr. von Weizsaecker viewed the conclusion of an Anglo-Russian
agreement as the sole guarantee of peace which was still attain-
able. Lord Vansittart’s reply to Mr. von Weizsaecker’s emissary
was (Tr. p. 12039)—

“Put your mind at ease, this time we are definitely making
the treaty with the Soviet Union.”

No wonder that Lord Vansittart? as a prosecution witness,
is not inclined today to admit that he received this warning and
that he had to.be reminded of the true facts by the second affi-
davit which Lord Halifax, who was then British Foreign Secre-
tap esented for Mr. von Weizsaecker. In a talk with Hender-
SOM; 4;von “Weizsaecker once again issued a direct warning
aboutrthe:Hitler-Stalin pact.

The above communication to the British Government is only one
example from the never-ending chain of Mr. von Weizsaecker's
endeavors to prevent the threatening war. It shows that he
accepted every personal risk in his work for beace, but it also
shows to what lengths a patriotic German had to g0 in his desire
to prevent German policy from being pushed into the abyss
toward which it was moving, and to spare the world the threat-
ehing chaos.

Owing to the habit of making sudden decisions, which is com-
mon to all dictators, there always remained a slight chance, of
which Mr. von Weizsaecker again and again tried to avail him-
self. Down to the last moment, he cooperated with Henderson
and Attolico. Even 2 days before the outbreak of war, he en-
deavored to bring about an armistice and a conference. And the
man who, in the opinion of the prosecution, was an enthusiastic
supporter of Hitler’s war policy, said on the eve of the outbreak

—_
. The quotation is from the testimony of defense witness Theodor Kordt. His testimony is
recorded in mimeographed transeript, 14 and 15 July 1948; pages 12003-12077, 12273-12326.

2 Two affidavits of Lord Vansittart were introduced in evidence by the prosecution as Docu-
ments NG-5786, Prosecution Exhibit C-65, and NG-5786A, Prosecution Exhibit C—65A.
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of war, during a conversation with Ambassador von Hassell on
the last possibilities to prevent the disaster:!
“Must we really be hurled into the abyss because of two
madmen ?”

And on the opening of the daily morning conference in the
Foreign Office, he said on the morning of the outbreak of war

only these words:2

“Gentlemen, the decision has been made; let each one see to
it that he serves the fatherland in the manner that he can
answer to before his conscience.”

After these words he left the meeting, which went on in his
absence. It is therefore no wonder that Lord Halifax, who was
British Foreign Minister in that year, before he represented
Great Britain as Ambassador in Washington after 1940, sum-
marizes the experience of British Foreign Service with Mr. von
Weizsaecker in the following sentences of his affidavit (Weiz-

saecker 408, Weizsaecker Ex. 121) :

“Baron von Weizsaecker was frequently reported to me by
my advisers at the Foreign Office and by his Britannic Majesty’s
Ambassador in Berlin during my tenure of office as Secretary
of State for Foreign Affairs from February 1938 to December
1940 as being a convinced. opponent of Nazi ideals and policies,
and as using his official position in the Ministry of Foreign
Affairs in Berlin to hinder, so far as lay in his power, the
execution of the policy by Mr. Ribbentrop.”

The secrecy regulations of the British Government have un-
fortunately prevented counsel for the defense from submitting to
the Tribunal the secret reports of British diplomacy. However,
the affidavit made by Lord Halifax is the result of an exact knowl-
edge of the material contained in the files of the British Foreign
Office about Mr. von Weizsaecker and represents the condensed
diplomatic experience of the British diplomats in regard to their
work with him.

After the outbreak of war, diplomatic intercourse was naturally
concentrated on the relations with the neutral states. Besides
many reports from German witnesses on efforts made by von
Weizsaecker in individual cases for the preservation of the neu-
tral substance, there is one fact which is particularly noteworthy
in this connection. That is the fact that the very representatives
of countries which were later drawn into the war with Germany
—‘HmT,Uh‘ich von, The Von Hassell Diaries, 1938-1944 (Doubleday and Company, Inec.,

Garden City, New York, 1947) page 68.
2 Quotation from an affidavit of Roland Schacht (Weizsaecker 404, Weizsaecker Ex, 348).
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did not hesitate to testify in favor of Mr. von Weizsaecker before
this Tribunal. Thus, the Belgian Ambassador, Vicomte Davignon,
testifies to Mr. von Weizsaecker’s policy of peace and declares in
particular—and this is especially important as regards the
charges made by the prosecution against Mr. von Weizsaecker:?

“He made no attempt to deceive the undersigned or to relax
his vigilance by stating that an invasion of Belgium and the
Low Countries was out of the question.”

The Tribunal itself heard Bishop Berggrav of Norway, who
knew Mr. von Weizsaecker’s policy of peace from his own expe-
rience and who confirmed that Mr. von Weizsaecker warned the
Norwegian resistance movement about Gauleiter Terboven.? In
the same way, the representative of German occupied Denmark,
Minister Mohr, confirms that Mr. von Weizsaecker issued diplo-
matic warnings even after Denmark had been occupied.?

These neutral diplomats, in their capacity as representatives
of the protecting power and in their efforts to protect their own
neutrality from the dangers that threatened it, were in an espe-
cially good position to watch Mr, von Weizsaecker’s cautious diplo-
matic work. The Swedish Minister in Berlin, who is today presi-
dent of the Swedish Board of Trade, Mr. Arvid Richert, sums
up, as he puts it, “countless conversations of an official nature
with him as well as countless talks at private meetings outside
his office” with the following words:*

“From these conversations and talks I gained the definite
impression that Freiherr von Weizsaecker was motivated by
the sincere wish to avoid the war and to mitigate its effects
in every possible way after it had broken out. I am convinced
that Freiherr von Weizsaecker did everything within his power
in order to avoid the outbreak of the war and that, as far as
this was at all possible, he strove for the preservation of the
rules and customs of international law and of humanity in war-
fare.”

.And the Portuguese Minister, Comte de Tovar, summarizes
his negotiations with Mr. von Weizsaecker in the following
description :®

.f‘A true diplomat, in other words, moderate, cautious, con-
ciliatory, essentially peaceful, and fundamentally opposed to all
methods involving violence * * *.”

_———
:Quo(.:ation from the affidavit of Jacques Davignon (Weizsaecker 204, Weizsaecker Ex. 142).
Testimony of Bishop Eivind Berggrav is recorded in mimeographed transeript, 14 June
1948, pages 8514-8543.
:geclaration of O. C Mohr (Weizsaecker 184, Weizsaecker Ex. 134).
. eclaratfon of Arvid Richert (Weizsaecker 182, Weizsaecker Ex, 8).
Declaration of Comte de Tevar (Weizsaecker 178, Weizsaecker Ex. 36).
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These affidavits are not character testimonies, but they are the
effect of experiences resulting from political work carried on for
years, and they represent a flat contradiction of the prosecution’s
charge that von Weizsaecker cooperated in, or even gave his
enthusiastic support to, Hitler’s war policy. Among these docu-
ments we must also mention the affidavits made by Swiss states-
men like the former Federal President Etter, and the Berlin Min-
ister of Switzerland, Froelicher. I shall refrain from reading
the quotation® and continue with the following.

There is also evidence on numerous individual actions under-
taken by Mr. von Weizsaecker. A case in point is the illuminating
scene which occurred during Sumner Welles’ visit to Berlin. The
American Under Secretary of State graphically describes how
Mr. von Weizsaecker, in violation of the instructions which he
had received, tried to use even the scanty opportunities of this
critical time for a peace move, and that he cooperated for this
purpose without further ado with his American colleague against
the intentions of his own government.

There is no end to the efforts which Mr. von Weizsaecker made
during his tenure of office in order to restore peace. Ambassador
von Buelow-Schwante? described impressively how he approached
the King of the Belgians through Count Capelle upon von Weiz-
saecker’s suggestion. As regards the peace move made by Bishop
Berggrav, he himself reported to the Tribunal on what he did.
Moreover the various soundings undertaken by the German
resistance movement were rendered possible and supported by
Mr. von Weizsaecker. At no time did Mr. von Weizsaecker allow
himself to be deceived by the military successes. Through various
channels he worked for a peace without Hitler.

* * * * * * *

In considering the individual acts, one must not leave out of
account, moreover, a general legal principle evolved by Roman law
and which is expressed in the Digests with the following words:

“D.L. 15,50 Paulus: Culpa caret qui scit quod prohibere non
protest—

1 The quotation omitted was the following exiract from an affidavit of Hans Froelicher
(Weizsaecker 170, Weizsaecker Ex. 131):

“Nor was the faith I had in Mr. von Weizaaecker ever deceived. In the subsequent years,
up to the time when he left for Vatican City in the summer of 1943, I conferred with Mr. von
Weizsaecker on all important diplomatic matters. In my dealings with him I found that
von Weizsaecker did all he could to meet our just demands and to save our country from
disaster. In this I was able to establish the fact too that Hitler’'s adventurous policy filled the
State Secretary with the gravest anxiety and that, despite his limited possibility of exerting
any influence, he endeavored to prevent the outbreak of war.”

® Testimony of defense witness Buelow-Schwante is recorded in mimeogarphed transeript,
23 and 24 June 1948; pages 9794-9843, 9963-10006.
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“He is not guilty who knows what he cannot prevent.”

We must keep this principle in mind when we now turn, in
conclusion, to count five, This concerns the darkest chapter in
the history of the Hitler regime—the extermination action against
the Jews. Terrible things happened, so terrible that it is difficult
to find the right standards for an examination of the under-
lying causes, because these are events which are actually beyond
the conceivable. And before the Tribunal which has dealt with
this question, one defendant after the other got up and declared
that it was not his fault, that he either didn’t know or could
not prevent what happened, but that he nevertheless had pre-
vented this or that. Everyone claims to have saved the few who
were actually saved, no one admitted killing the many victims.
We have reached a stage in this problem where whoever opens
his mouth to say that he wanted to prevent worse things from
happening is immediately considered as belonging to the large
numbers of those who are still keeping their eyes closed to their
own actions or had closed them in the past. We know how many
in Hitler’s state allowed themselves to be led down step by step,
as the result of inertia, ambition, misguided idealism, oppor-
tunism, indifference, negligence, but above all, weakness, until
they had gradually reached a stage which must be called eriminal,
when they kept their eyes closed to the end to which this road
would lead, and who still do not or cannot see in its true
perspective.

To the phenomenon that nobody wants to be guilty, we cannot
reply by saying that everyone is guilty who happened to be in the
neighborhood of the guilty or in the neighborhood of the place
where these crimes were perpetrated. In a murder case it is
often easier to find at the place of the murder the people who
tried to help the victim or even defended him, than to find the
murderer. Anyone who really wanted to help did not consider
flight.

It is the task of this trial to clarify the causes of the evil and
not to create fresh injustice. It is necessary to look for the guilty
ones, but this should not lead us to close our eyes to the men who
fought against this evil in indefatigable self-sacrifice. In Hitler’s
state, to oppose the evil effectively meant to touch it. Mr. von
Weizsaecker did not ask himself for one moment whether his
action could bring him harm or not. His idea was only whether
by his persevering in office, he could still help others. He re-
mained in office because he had clearly recognized the funda-
mental character of the evil from the very outset, although many
of its expressions did not become known to him or went beyond
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his imagination. He endeavored, as far as possible, to fight the
evil at its roots, in the Jewish question not less than in all the
other questions.

In no part of the presentation of their case has the prosecution
left the realm of objectivity and advanced into the sphere of mere
assertions, nay, even insults, to such an extent as in regard to
count five. For a long time we have hesitated to believe that, in
view of what had been ascertained in the other trials as to the
real course of events leading to the extermination of the Jews,
in view of the common knowledge drawn from the Nuernberg
trials, the prosecution seriously wished to assert that the German
Foreign Office had killed the Jews. We therefore did not intro-
duce material on the real course of the action against the Jews
until the last stage of the trial, and then only in a haphazard way,
and gave a description of it in our trial brief. If we could intro-
duce all material from trials conducted in Germany and abroad
concerning these facts, everyone would clearly recognize how gro-
tesque the attempt is to transfer the charge of guilt from Eich-
mann, Heydrich, Hoess, and their associates to Mr. von Weiz-
saecker. This grotesque distortion of the real conditions has
forced us to deal to a somewhat larger extent with the objective
material and to refer also to the question of the casuality of these
happenings. I would like, therefore, to draw the attention of the
Tribunal to the material submitted by us in the last phase of the
trial, as well as to the description of this question given in our
trial brief. Therein we also described the channel through which
the orders were passed on from Hitler to Himmler and from there
to Heydrich, Eichmann, and Hoess, and the exclusiveness as well
as the consequence of this channel. I must content myself at this
stage with this reference.

Von Weizsaecker’s defense was based in the Jewish question,
just as in all of the problems with which we are here concerned,
not on theory and technicalities, but on the real facts of the situa-
tion. The concept of jurisdiction is replaced in the totalitarian
state by the concept of influence. The essential point is: Did
von Weizsaecker really persecute the Jews or did he help them?
We should not ask—did he do his utmost to keep himself out of
this business and to wash his own hands of it, but we must con-
sider the fate of the persecutees, and if we do so, the question
is: Did not von Weizsaecker, on the contrary, create for himself
a possibility of giving genuine help; and did he not avail himself
of this possibility to the absolute limit? I do not have to deal
here with the attempts made by the prosecution to cast doubt
also on Mr. von Weizsaecker’s moral attitude, as was attempted
through the distorted reproduction of the Rath speech, or through
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the reply to the Mufti which he was instructed to make. In these
cases the real facts could easily be clarified.

The questions as to the distribution of influences and juris-
diction, especially as regards the Germany division [Abteilung
Deutschland] and the activity of the Under State Secretary
[Unterstaatssekretaer] Luther, who was introduced by von Rib-
bentrop, has been dealt with in great detail. Luther was to spy
on the old Foreign Office from within and to help von Ribbentrop
to maintain smooth relations with the various branches of the
Party. Owing to this task, Luther could not in actual fact be a
subordinate to von Weizsaecker, if we consider the real character
of Luther’s post. In addition to the large number of affidavits
which the defense introduced as regards this question, and in addi-
tion to the prosecution documents which reveal how Luther by-
passed von Weizsaecker in his contacts with von Ribbentrop, the
defense have now also introduced documents showing how Luther
reached out as far as Eichmann’s desk in the Reich Security Main
Office in order to see to it also that the communications from that
office went directly to the Germany division and not to the real
Foreign Office. Von Ribbentrop’s evidence before the IMT, where
he said that the Germany division was not the Foreign Office, has
been proved many times to be correct in this trial. We can also
assume that von Weizsaecker can be held responsible only for
what he himself did and not for what Luther did.

In this Jewish question, the prosecution makes a particularly
serious charge. This is the very reason why an especially careful
detailed proof is indispensable, and why a summary proof or a
mere assumption are altogether insufficient. That is why we
have endeavored in the trial brief to make a very detailed analysis
of the documents submitted to the Tribunal. In making this
analysis of the documents we have asked ourselves these ques-
tions: (1) What did Mr. von Weizsaecker really know? (2) Did
he really exhaust the possibilities of mitigation and secret help?
(38) Did he, by his acts, take part in any extermination measures?

The key document of the prosecution, the so-called “record
about the final solution,” was never submitted to Mr. von Weiz-
saecker nor was he informed of the most important results of this
conference with which we are here concerned. The procedure
:follov’ved by the prosecution in this important matter is not helpful
in finding the truth. In the index to its document book the prose-
cution alleges that von Weizsaecker had seen the record; in the
indictment the prosecution alleges that von Weizsaecker was in-
formed, immediately after the Wannsee conference, on the results
reached at that conference, but, in fact, the prosecution can
submit nothing but an allegation from Luther, written 7 months
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after the meeting, which reads: “State Secretary von Weiz-
saecker was informed of the meeting.” He says nothing about
when, by whom, and of what Mr. von Weizsaecker was informed.
The details given in Luther’s report, as well as the evidence given
by Mr. von Weizsaecker’s assistants, reveal that Mr. von Weiz-
saecker at most merely heard that a conference took place, but
that he was not informed of the actual results achieved at the
conference.

There is only one document in this whole group concerning
the so-called “final solution of the Jewish question” which con-
cerns Mr. von Weizsaecker. This captured document was not
introduced by the prosecution. In connection with a question
about measures to be taken in the future against the so-called
persons of mixed race, Mr. von Weizsaecker said that the Foreign
Office did not possess the data and the knowledge concerning the
planned measures, whereupon he gave the following instructions:?

“I think we should limit ourselves to the general statement
that in every case the milder solution is preferable from the
point of view of foreign policy * * *.”

Dr. Woermann? testified how these guiding lines from the State
Secretary determined his attitude during the whole time. Even a
short time before von Weizsaecker’s tenure of office came to an
end, another document reveals that the Foreign Office continued
to consider this instruction as fundamental. This document was
included along those submitted by the prosecution in the rebuttal
when the prosecution failed, however, to introduce the other docu-
ment to which I have just referred.

Since the prosecution itself was obviously doubtful regarding
its own assertions on the “final solution” document, it tried, by
an ingenious combination of the problem of the Einsatzgruppen
with the problem of deportations, especially in the cross-examina-
tion, to show that Mr. von Weizsaecker had detailed knowledge of
the extermination program. The truth is that von Weizsaecker
knew about the activity of the Einsatzgruppen, even before he had
read their reports, but he could not officially concern himself with
their activity, of which he had been informed by members of
the resistance movement and especially by Admiral Canaris, and
had tried in vain to induce von Ribbentrop to oppose this activity.
In this he was just as unsuccessful as Minister Hentig who pro-
tested spontaneously to von Ribbentrop, whereupon, the latter
had an outburst and forbade Hentig, in violent terms, ever to

1 Memorandum of 16 September 1942, from the defendant von Weizsaecker to Under State
Secretary Luther (Weizsaecker 406, Weizsaecker Ex. 290).

2 Testimony of defendant Woermann is recorded in mimeograph transcript, 2, 6, 9, July,
and 28 October 1948; pages 10843-10876, 11032-11140, 11189-11284, 11298-11395, 11451-11552.
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touch upon this subject again. From this knowledge of the
activity of the Einsatzgruppen, of the so-called retaliatory meas-
ures taken in the Balkans and western Europe, as well as because
of his general attitude toward the Hitler regime, Mr. von Weiz-
saecker could only infer that the Jews, wherever Hitler would
meet them in the German domain, would be in extreme danger.
The basis on which von Weizsaecker acted was the fact that, as
a matter of principle, he expected the worst from the Hitler
regime. He learned about the concrete measures of mass exter-
mination of the Jews deported to the East only after he was in
Rome. There is not a single case where a human being was killed
of which Mr. von Weizsaecker had previous knowledge, or of
which he was informed in time to be able to counteract it, and he
certainly never agreed. That is clearly shown by a detailed exam-
ination which we have made in our trial brief.

Among the most important charges of the prosecution, there is
von Weizsaecker’s alleged participation in the extermination of
the western European Jews. We can prove today that trains with
these Jews were already on their way when the documents on
which the prosecution bases its case passed over Mr. von Weizsaeck-
er’s desk. We can prove that measures concerning the Jews were
taken and carried out irrespective of the reply from the German
Foreign Office, even in those cases in which the Foreign Office
had been asked to give its opinion.

A special part is played in the argument of the prosecution by
the alleged pressure which von Weizsaecker is said to have exer-
cised on foreign governments in the Jewish question. The docu-
ment which the prosecution considers as a key document showing
the pressure on Slovakia and which it also submitted to the
expert witness, Professor Kaufmann, who himself is a racial
bersecutee of the Hitler regime, was interpreted in that sense
before the Tribunal. Professor Kaufmann explained why this
document actually revealed the contrary of a pressure, namely,
the softening of it and, in fact, the refusal to exercise the desired
bressure. When this matter was discussed between Professor
Kaufmann and Mr. Kempner, the discussion was limited exclu-
sively to this document, but in addition to that, the prosecution
documents in this trial and in the IMT prove that no evacuation
of Jews took place as the result of this alleged pressure. The
request was made from Bratislava with a view to eliminating the
obstacles to the continuation of these deportations with the help
of this pressure. But this very end which the authors of the
request had in mind was actually not met by von Weizsaecker’s
telegram. It was not until von Weizsaecker had been in Rome
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for 18 months that new deportations from Slovakia, due to other
causes, were undertaken.

I can only just touch on all these things here and say that the
careful analysis of the existing material shows to what extent
proofs are lacking to support the assertions made by the prose-
cution. In our trial brief we have devoted special care to review-
ing the charge preferred under this count. However, considering
the background of von Weizsaecker’s activity as a whole, the
Jewish question was a section in which he was particularly lim-
ited in his means of action. In doing so, we were able to ascertain
that he attempted, not demonstratively but with adequate means,
to apply the brakes to the advance of the Jewish problem. It is
obvious that there is no document in which von Weizsaecker pro-
moted the persecutions by strong words of hatred. Such lan-
guage was limited to the documents of Eichmann and Dannecker
and also to Luther and von Ribbentrop. We have met with no
case of an initiative on the part of von Weizsaecker as regards
anti-Jewish measures, but there are many examples to the
contrary.

However, this attitude in itself would not have appeared to
Mr. von Weizsaecker as a justification in his own conscience. In
order to understand why he decided precisely in view of the
persecution of the Jews to remain in office in spite of all, we must
consider the views expressed by those who did not make speeches
or statements to the press in those years, but who looked after
the vietims of the persecutions in a manner appreciated by the
whole world. Finally, we must hear those who themselves came
from the cirele of the persecutees. And in this respect the state-
ments made by competent men like Bishop Wurm, whose coura-
geous struggle against the persecution of the Jews was appre-
ciated even by the prosecution when they introduced his letter
of the Secretary General of the World Council of Churches; the
Dutch citizen Vissert’Hooft; the President of the International
Red Cross; and the President of the Executive Committee of the
United Relief Organization; the representative of the Vatican
Mission ; the Roman Bishop Hudal; and many others, who them-
selves belong to the circle of the persecutees, convey a lively pic-
ture. It is true that Mr. von Weizsaecker was unable to prevent
the measures taken by the Reich Security Main Office. It is also
certain that he could give the relief he did give, which the
defense proved in their document books 8, 4, and 6, only because
he held an official position. However, Mr. von Weizsaecker con-
sidered that the Jews could be generally saved only through a
struggle for peace. Therefore, his work in the resistance con-
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stitutes his ultimate and decisive answer to the persecution of the

Jews.
The prosecution asserts that von Weizsaecker deliberately par-

ticipated in the over-all plan of the persecution of the Jews
through a large number of individual acts. The defense has made
a particularly careful study precisely on this point, and showed
that Mr. von Weizsaecker’s intent in the general conduct of his
office was directed to the opposite objective. It was this opposite
objective for which he did his utmost in every one of his indi-
vidual acts within the possibilities of which he could avail him-
self. In no case has the prosecution been able to show proof that
Mr. von Weizsaecker’s activity was a contributory cause in the
matter of the extermination of the Jews. For this reason alone
there can be no longer any question of his participation in this
matter. There can be no question, either, of a consenting part
within the meaning of Control Council Law No. 10, because the
over-all intent of Mr. von Weizsaecker, as it manifests itself in
his proven actions, excludes a consensus in the meaning of the
above-mentioned law.

In April 1947 the prosecution, with a view to preparing the
present trial by publicity, caused a document, which it considered
to be a special charge against Mr. von Weizsaecker, to be pub-
lished in the German press while von Weizsaecker was still in
freedom at Lindau. This document deals with the deportation of
Jews to Auschwitz.

JUDGE MAGUIRE: Is that document in evidence?

Dr. BECKER: I beg your pardon. The document is not quoted
here. It is quoted, however, in the trial brief. This is the
document regarding the deportation of 6,000 French Jews to
Auschwitz.

JUDGE MAGUIRE: 1 mean the prosecution’s publicity. You say
the prosecution’s publicity? You say they gave the document to
be published? Is the document they published in evidence?

.DR. BECKER: The document that was published was not sub- -
mitted in evidence. No. That is not in evidence.

JUDGE MaGUIRE: I don’t think we ought to be referring to mat-
ters that are not in evidence or facts which are not in evidence.
It looks more like propaganda than it does like argument.

DR. BECKER: I did not submit the press notice as evidence
because I did not consider that it had any probative value. I
merely want to refer to the fact that this document was known
to the public. '

JUDGE MAGUIRE: It certainly would not permit the prosecution
to argue this matter. ’
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DR. BECKER: Let me refer to the fact that documents were
referred to by the prosecution statements, which were not in evi-
dence. T believe that such reference is possible in argument. At
least it is possible in German law, though the matters referred
to are not actually in evidence.

In May 1947 it was published in New York and reappeared in
the world press generally. Therefore, the foreign statesmen, the
clergymen, and the representatives of the great charity organi-
zations who knew Mr. von Weizsaecker from the practical work
of many years placed their testimony at his disposal in the full
knowledge of this document and the charge made against him by
the prosecution, because these men knew who is really responsible
for the action taken against the Jews, and because they knew
how Mr. von Weizsaecker’s initials happened to be on such
documents.

Under count five, Mr. von Weizsaecker is also charged in con-
nection with the persecution of the churches. The prosecution
has devoted a whole volume of documents to his alleged activity
in connection with this persecution. There is no point in the
indictment where it becomes so clear that a picture which has
been gained from the documents can only become a reversal of
the actual events. I do not want to emphasize that a careful
analysis of these documents might also reveal that Mr. von Weiz-
saecker helped the churches to the utmost of his possibilities in
spite of the opposite instructions he was given.

Mr. von Weizsaecker himself said in the witness stand (Tr. p.
8282) :

“The question of impeding the activities of the churches for
a long time remained, in politics, the main field of my concern
and perhaps even the main field of my activities.”

It is therefore not surprising that the leader of the Confessional
Church, which was the champion of the Protestant struggle
against national socialism, the present chairman of the Council
of Evangelical Churches in Germany, Bishop Wurm; Europe’s
leading Evangelical theologian, the Swiss professor Karl Barth,
the leader of the German Evangelical Relief Organization, Dr|
Eugen Gerstenmaier, who was in those days the leading bishop
of the foreign relations department of the Evangelical Churches;
yes, even the bishop of the German Evangelical Church of Ru-
mania; as well as many other Evangelical clergymen, testified
to the courageous and untiring struggle which Mr. von Weiz-
saecker carried on for the Evangelical Church.
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Here I shall summarize my final plea, to be able to finish within
the time limit, and ask the Tribunal to please read this passage
for itself. I shall continue about a page and a half later.

[The text of the material which Dr. Becker did not read has been incor-
porated in the text immediately following.]

The prosecution asserts that Mr. von Weizsaecker continuously
deceived the Nuncio and that he thereby paved the way for the
continuation and aggravation of the persecution of church digni-
taries. The Nuncio himself is dead. His closest assistant de-
seribed in lengthy statements containing many details how Mr.
von Weizsaecker, as the State Secretary, was always intent upon
protecting the interests of the Vatican and of the Catholic Church.
A representative of the [present] Vatican Mission in Germany,
who worked in the Vatican in those days testified how very much
Mr. von Weizsaecker’s activity was valued and appreciated in
Rome at that time. The experiences of the Berlin Nuncio with
Mr. von Weizsaecker were such, that Pope Pius XII, already
before the arrival of Mr. von Weizsaecker as Ambassador in Rome,
said literally, to the rector of the Collegium Germanicum:*

“This gives us great hope that our efforts may be continued.”

Moreover, even the allegedly incriminating documents show that
Mr. von Weizsaecker unmistakably favored the fulfillment of the
wishes of the papal authorities. On this point also the details
are given in our brief.

The great publicity which the prosecution gave before the
opening of this trial to Mr. von Weizsaecker's alleged responsi-
bility in the persecution of the churches produced a flood of testi-
monies addressed to the defense, from innumerable representa-
tives of the Catholic Church, from the simple members of holy
orders up to cardinals, in which these allegations were refuted
and the contrary was proved by facts from their own work.
Although many elements in the indictment may be due to mis-
understandings of the real situation, to which people who did not
know conditions in Germany easily fall victim, the charge against
Mr. von- Weizsaecker under the heading of persecutions of the
churches is incomprehensible, and the protests raised by the
competent representatives of the two church hierarchies at all
levels speak for themselves.

It was no mere coincidence that toward the end of the war
Mr. von Weizsaecker found in Rome a field of activity and tasks,
the fulfillment of which brought him only gratitude. The testi-
mony on his activity in Rome, including the official statement of

. * Quotation is from testimony of defense witness Father Ivo Alois Zeiger, which is recorded
In mimeographed transcript, 9 July 1948, pages 11646-11684.
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the Vatican, is in the hands of the Tribunal. Mr. von Weizsaecker,
in conjunction with all who shared his views, could make an
essential contribution to saving Rome from destruction. The
attempt made by the prosecution to represent, in the cross-
examination of the representative of the Vatican Mission, Father
Zeiger, as well as in that of the former German Commander in
Chief [in Italy], Field Marshal Kesselring, the salvation of Rome
as an act of propaganda on the part of Hitler, shows once more,
in a particularly striking manner, the misconception of the real
situation in the Third Reich. Again, Mr. von Weizsaecker was
not the man in a position to make political decisions, but he could
very well attempt, by his quiet activity, to cause those in power
to make the decisions he wanted them to make. That Hitler
would subsequently use the salvation of Rome from destruction
in any event for the purposes of his own propaganda is self-
evident. I believe we can rely on the protectors and inhabitants
of a city to know best to whom they owe their salvation. The
Holy Father himself pronounced words of memory and prayer
for this man, both when he left the Vatican in 1946 and when
he lived in.Germany in freedom, as well as after he had been
served an indictment at Nuernberg.

I cannot think of a clearer and more unmistakable answer to
the charges brought forward by the prosecution.

It may be doubtful whether the world of the diplomats to which
I referred at the beginning was capable of overcoming the chaos
with which Mr. von Weizsaecker was confronted. In his methods
and ways of expression he may have been the representative of
a declining epoch, and many difficulties as regards the just appre-
ciation of his activities may be due to this. But there is one
respect in which he always acted like a young man, and it is
no wonder that, beside the great representatives of European
tradition, young men are, above all, among those who speak in
his favor: he was always ready to accept responsibility and never
eluded it. He staked his life and honor in order to save what
could be saved and in order to help wherever he could help. He
did not withdraw, but he intervened to prevent worse things from
happening, and he helped in making better things effective.

Foreigners justly criticize none of the German mistakes so
much as the lack of courage in the acceptance of responsibility.
Ernst von Weizsaecker had this courage. He did not leave his
country, although it would have been easy for him to do so,
although he had no illusions about the Hitler regime. He kept
to the hard road of overcoming the evil in painstaking work on
the details. He is today a man whose face bears the traces of
the suffering which that period caused in his heart. His work,
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apart from isolated cases, has failed; for he neither succeeded
in ultimately preserving the peace nor in preventing that void in
central Europe which has today brought the world to the brink
of a third world war. But do you want to judge a man according
to his efforts or according to his success? It seems to me that
another generation should take these efforts as a model in order
perhaps to achieve success. A judgment against Ernst von
Weizsaecker would be a blow against all those who are ready in
Germany to accept responsibility.

It was because they appreciated this courage to accept responsi-
bility that leading men from all over Europe were ready to testify
for Mr. von Weizsaecker before this Tribunal. It is therefore not
surprising that, while the trial is nearing its conclusion, at a
time when the whole evidence submitted by both the defense and
the prosecution has become known to the general public, Mr.
Winston Churchill has also spoken. Toward the end of his great
speech in the House of Commons on 29 October 1948, he referred
to Mr. von Weizsaecker, and I quote:

“Weizsaecker was a permanent official in the Foreign Office
under Ribbentrop in a similar capacity as Sir Alexander Cado-
gan was, and now Sir Orme Sargent is in the Foreign Office
here. Now, after 314 years he is being tried.”

At this moment, Mr. Churechill was interrupted, and then con-
tinued immediately after the interruption, by saying, and I quote
again :

“I am not attempting to deal with the merits of the particular
case on which the Court will pronounce, and I am not informed
upon them. I am using this as an illustration to show the kind
of deadly error which, in my opinion, is being committed * * *.”

I'have been quoting from the official record of the session at the
House of Commons. Mr. Churchill has communicated this record
to the defense with the explicit authorization to quote from it.

JUDGE MAGUIRE: Is that in evidence?

DR. BECKER : Perhaps the Tribunal would care to see the entire
transcript. 1, of course, am quite prepared to make it available.

JUDGE MAGUIRE: Is it in evidence?

DR. BECKER: No. It is just the speech; it is not in evidence. It
Wwas only delivered after the conclusion of the presentation of
evidence.

.Three men signed the Moscow Declaration which is the under-
lying foundation of the London Agreement, the Control Council
Law No. 10, and the whole system of war crimes trials., These
men were: Roosevelt, Stalin, and Churchill. If today Mr. Chur-
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chill calls the putting of Mr. von Weizsaecker on trial a deadly
error, the defense has nothing to add to this remark.

Your Honors, even the most complicated case can be reduced to
simple fundamental question. In our case this question is: Has
this man done all that was in his power against the evil of our
time? The answer is: Yes, he has. Few people acted, suffered,
and took risks like he did.

“T know this man in the essential character of his soul and

I trust him because I saw him suffer and serve,”
said Bishop Berggrav.!

Mr. von Weizsaecker’s activity constitutes, in this respect, one
indivisible whole. I would like to say with Shakespeare, “He was
a man, take him for all in all.”

Your Honors, I ask you to acquit Mr. von Weizsaecker. That
would be the only correct decision legally, politically, and—what
seems to me most important—humanly.

JUDGE PowERS: That completes the oral presentation?

DR. BECKER: Yes, Your Honor.

D. Extracts from Closing Statement for the
Defendant Keppler®

DR. SCHUBERT (counsel for defendant Keppler) : May it please
the Tribunal!

In order to avoid repetition, I propose to omit item I of my
final plea,?® and I request Your Honors to be good enough to read
the omitted portions, which are on pages 1 through 4. The time
which I will gain by means of such omission I propose to utilize
in order to comment upon some items of the prosecution’s plea.
What I am going to do will be merely to confine myself to legal
questions, and I will leave it up to my reply brief to answer
erroneous elements of facts contained in the prosecution’s closing
statement.

I will now take up on page 4, under 11, if Your Honors please.

The prosecution charges the defendant Keppler with crimes
against peace.

The following are the findings of the IMT concerning this
charge:+*

1 Quotation from an affidavit of Bishop Berggrav (Weizsaecker 2, Weizsaecker Ex. 6).

2 Complete closing statement is recorded in mimeographed transeript, 12 November 1948,
pages 27401-27460. All of the closing statements with respect to the aggressive war count
are reproduced here. The opening statement for the defendant Xeppler is reproduced in
section V, Volume XII.

3 Dr. Schubert refers to the fact that a mimeographed translation of his ‘“final plea,”” or
closing statement was given to the Tribunal before the closing statement was delivered in
open Court. This was a general practice in the Nuernberg trials subsequent to the IMT.

4 T'rial of the Major War Criminals, op. cit. supra, volume I, page 186.
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“The charges in the indictment that the defendants planned
and waged aggressive wars are charges of the utmost gravity
* % % To initiate a war of aggression * * * is not only an
international crime; it is the supreme international crime * * *.”

I have made the above quotation in order to stress the extreme
seriousness which the IMT applied in beginning their investiga-
tions on this count, whereas the prosecution in this case charges
all defendants except four with crimes against peace, in a mechan-
ically arbitrary manner. This charge involves guilt for the
deaths of millions of men, for the annihilation of immeasurable
property and the welfare of whole nations, for disaster, distress,
starvation, and illness, and perhaps for the decline of western
civilization which the German philosopher, Oswald Spengler, pre-
dicted 30 years ago.

The seriousness of the charge requires particular care in
evaluating the evidence. This is even more required in the case
of the defendant Keppler who ranked neither among the military
leadership nor among leading politicians; who, devoid of any
kind of radicalism approached his tasks with sound common
sense, a man who was described by witnesses as striving for
peaceful adjustment but not for brutal measures.

In paragraphs 8, 14, 15, 16, and 17 of the indictment, the
prosecution in the main only charges Keppler with responsibility
for the planning and preparation of aggressive wars. His par-
ticipation in the waging of aggressive wars was only alleged in
pbaragraph 22 in connection with Keppler’s activity in the For-
eign Office during the war, and under that item he is alleged to
have participated in the political development and administration
of occupied territories. This last point is of minor importance,
as a matter of fact. We postpone its treatment for a later phase.

Keppler is also charged with conspiracy for the committing of
crimes against peace. There is no essential difference between
“planning, preparation, and initiation” of aggressive wars and
a conspiracy for the committing of such acts, although the prose-
cution treated these facts under two different counts—one and
two. Judge Anderson, president of the Tribunal trying Krupp, in
his concurring opinion stated the following with respect to the
findings of the Court under counts one and four of the indictment
of the Krupp case:*

“In my opinion, ‘planning, preparation, and initiation’ as
these words are used in the London Charter and Control Council

Law No. 10 are in practical effect the same as a conspiracy to
wage war.”

—_—
* United States va, Alfried Krupp, et al., Case 10, section VI H, Volume IX, this series.
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The same opinion was voiced in the judgment in the Farben
case, and the IMT, too, treated these two counts in common. I
therefore deem it expedient and time saving to follow the same
procedure in my brief.

The following of Keppler’s activities are alleged by the prose-
cution to constitute crimes against peace:

(1) Collaboration with the Four Year Plan, not in his capacity
as Plenipotentiary for Economy or Hitler’s Plenipotentiary for
Raw Materials, nor in his capacity as president of the Reich
Office for Soil Research, so that these activities are probably not
charged under counts one and two of the indictment;

(2) His participation in expropriation measures concerning
Jewish and other persons’ property;

(3) His attitude in foreign politics, concerning Austria, Slo-
vakia, and Poland.

A short interpolation, if Your Honors please:

In the prosecution’s closing statement it was pointed out that
actions which up to now were only indicted under the title of
“robbery and spoliation” or “slave labor” are also liable to pun-
ishment under the aspects of waging of aggressive war. 1 do not
consider that to be permissible. The prosecution should have
made-up its mind previous to tendering its indictment.* But now,
after the termination of the case in chief, it is not permissible
to use the elements of fact which form the basis of a very specific
count of the indictment and transfer these very same elements of
fact to a different count of the indictment, because by so doing
the defense would be deprived of the possibility to introduce the
necessary evidence in retaliation to the now changed aspects of
the count of the indictment.

Now, continuing—

What facts have transpired actually in the case in chief?

Keppler had been one of Hitler’s followers since 1927. He
established contact with him in the economic field, in particular
with respect to social problems which Keppler had solved in his
Eberbach plant in a new and original manner. As late as 1932
did the contact between the two men become closer when Keppler
on Hitler’s request undertook the task of advising him on economic
questions which in viéew of the unprecedented economic depres-

* The indictment (par. 23, count one) states: “In addition to the acts and conduct of the
defendant set forth above, the participation of the defendants in planning, preparation,
initiation, and waging of wars of aggression and invasions of other countries included the
acts and conduct set forth in counts three to seven, inclusive, of this indietment, which acts
and conduct were committed as an integral part of the planning, preparation, initiation, and
waging of wars of aggression and invasions of other countries. The allegations, made in said
counts three to seven are hereby incorporated in this count.” A similar charge was made in
the indictment in the I. G. Farben case in which Dr. Schubert was counsel for the defendant
Buergin. (United States vs. Carl Krauch, et al, Case 6, Vols. VII and VIII, this series.)
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gion prévailing in Germany at that time, were lying at the center
of interest. Keppler resigned from his well established profes-
sional career, for the purpose of helping Hitler. This did not
involve any financial or selfish motives on his part.

When Hitler came to power, it went without saying that Kep-
pler continued his previous activities, and in addition had to
take over new tasks in view of the changed and increased field of
work done by Hitler. In July 1933 he was officially appointed
Plenipotentiary of the Fuehrer and Reich Chancellor for Eco-
nomic Questions. His official place of office was at the Reich
Chancellery. Keppler at that time, and also later on, refused to
accept the offer to become Reich Economics Minister, inasmuch
as he, both for factual reasons and for reasons of his state of
health, did not want a too extensive field of work, and in par-
ticular he did not want to be incorporated in a large bureaucratic
‘government machinery.

In his capacity as Plenipotentiary for Economy [Wirtschafts-
beauftragter] he was a kind of liaison official between Hitler and
the Ministries in charge of economic questions, that is, particu-
larly with the Reich Ministry of Economics, the Reich Ministry
of Labor, and the Reich Transportation Ministry. At that time,
all domestic problems in Germany were overshadowed by the
problem of reducing unemployment, and this was therefore also
Keppler’s main task. He furthermiore strived for a just adjust-
ment of social tensions by participating in the preparatory work
on the Law for the Regulation of National Labor.

In 1934 the lack of foreign exchange which had been in exist-
ence since the bank crisis in 1931 became more and more crucial
so that German raw material imports became acutely endangered
thus, as a natural consequence, jeopardizing all successes that
had been attained in the field of work procurement. Toward the
end of 1934, Hitler ordered Keppler to initiate measures for the
alleviation of the shortage of foreign currency and raw materials.
Keppler jumped at this task with great vigor and paved the
ground particularly in the field of artificial textiles, synthetic
gasoline, synthetic rubber, and the utilization of low-grade iron
ores; he carried on research work, and created a few new plants
by taking up Reich guaranties. He did so without establishing
a large administrative machinery ; his whole raw materials office
never exceeded 25 employees.

The significance of economic problems which had resulted in
Keppler’s appointment as Plenipotentiary for Raw Materials,
increased as years went by. In spring 1936 Goering was ap-
pointed Raw Materials and Foreign Exchange Commissioner.
This did not affect Keppler’s position directly at the outset. How-
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ever, it suffered a basic change when the Four Year Plan was
introduced. The position of Hitler’s Plenipotentiary for Economy
was declared to be unjustified, and out of his extensive assign-
ment on raw material questions Keppler retained nothing but the
field of industrial fats and soil research connected with a number
of vociferous titles as “Expert General” and “Goering’s Personal
Consultant.” Keppler himself calls these decisive changes a
“first class funeral.”

The two most powerful men in the field of German economic
policy at the time were Goering and Schacht. For various rea-
sons, Keppler was not on the best of terms with either of them.
This, of necessity, led to his elimination. From October 1936 on
Keppler ceased to play a leading role in the economic field. In
1988 he left the Four Year Plan altogether, and from 1938
onward, he became president of the Reich Office for Soil Re-
search which as an office was subordinated to the Reich Minister
of Economics.

In the same degree in which Keppler was replaced by Goering
on the economic sector, his relationship to Hitler changed. In
1933—-1934 he frequently visited Hitler and had unlimited access
to him; however, he only made use of this privilege in absolutely
necessary cases; this changed as early as 1935, and in later years
Keppler had no priority over other functionaries in his access to
Hitler. The witness, Kromer gives a very illustrative description
of this state of things—*

“In the year 1934, Keppler very frequently went to report
to Hitler. In the course of the year 1935, the visits or the audi-
ences, became more and more rare, and afterwards the situa-
tion was such that Keppler had a lot of difficulty to be received
by the Fuehrer at all at that time.”

He, therefore, did not belong to Hitler’s inner circle, he was only
called in if and when Hitler believed that he might be used for a
special assignment.

Such a special task was assigned to him in 1937 when Hitler
entrusted him with the handling of the Austrian political prob-
lems within the NSDAP, that is, of the Reich German NSDAP.
The meaning of this assignment could be seen from the comments
which Hitler gave to him in personal discussions and which are
only comprehensible if one recalls the state of affairs at that time
between Germany and Austria. Since the foundation of an inde-
pendent German-Austrian State in 1918, a sincere friendship
existed between the two countries, as it is self-understood between

* Testimony of defense witness Karl Kromer is recorded in mimeographed transeript, 10 Sep-
tember 1948, pages 20947-20872.
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peoples of the same language and culture, same history, and same
attitude. There were also many similarities in their political and
economic development, while it has to be said that the rise of the
National Socialist movement started in Austria a little later than
in Germany. The Austrian Government, at the latest beginning
in 1984, also followed a totalitarian course. Contrary to Ger-
many, however, this course emphasized Austrian national and
legitimistic principles and was called Austro-fascism. This totali-
tarian government, during the course of time, separated itself
more and more from basis within their own people by forbidding
and suppressing all other political parties. Through a flagrant
breach of the constitution in 1934, about which there is only one
opinion in Austria today, the government tried to stabilize a new
order in matters concerning state and society. The measures of
suppression of the Austrian Government were directed particu-
larly against the Austrian National Socialists which, in addition
to many other things of course, were a severe blow to the so far
most friendly relations between Germany and Austria, and which
finally led to the fact that the state of affairs between the two
countries became most unfriendly. This regrettable situation
was supposed to be remedied by an agreement between the two
countries, dated 11 July 1936. The assignment, given to Keppler
in 1937, consisted of the task to bring about an appeasement
between the national opposition in Austria, excluded by the state
government, and the government itself, in accordance with the
provisions of the July agreement. Part of this national oppo-
sition was not only Austrian National Socialists but also many
nationalistic thinking people who were not National Socialists.
Keppler’s first task was the participation in a conference in
Vienna in which German and Austrian representatives discussed
most of all cultural problems concerning the execution of the
agreement of 1936.

~ This agreement, which was the basic idea for Keppler’s work,
starts with the following significant words (TC-022, Pros. Ez.
1) —*

“In the conviction that they are making a valuable contri-
bution toward the whole European development in the direc-
tion of maintaining the peace * * *.”

Keppler’s work served the preservation of the outer and inner
Peace. The execution of this task was not made easy for him, since
the leader of the Austrian National Socialists, Captain Leopold, an
ambitious man, followed his own political aims and tried to thwart

* Introduced in the IMT trial as Prosecution Exhibit GB—20. The German text is repro-
duced in Trial of the Major War Criminals, op. cit. supra, volume XXXIX, pages 19 and 20.
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Keppler’s work for peace. Unfortunately, Keppler’s activities
were finally unsuccessful. The events took their own course and
swept away his quiet work for peace. The conference between
Hitler and Schuschnigg, the authoritarian Austrian chief of gov-
ernment, in Berchtesgaden, in which Keppler did not participate,
led to the fact that Schuschnigg picked up the gauntlet which
Hitler—according to Hornbostel’s statemeni—allegedly flung
down at him in Berchtesgaden and on 9 March 1938, announced a
plebiscite which did not only represent a violation of the Austrian
Constitution but also an open break of the agreement with Ger-
many and a severe affront of the German Reich. The reaction
was to be expected. The bomb exploded in Schuschnigg’s hands,
to use an expression which Mussolini used shortly before in a
warning to Schuschnigg.

The decisive day for the history of Austria was 11 March 1938.
Different persons submitted to the Austrian Government Hitler’s
request to postpone the plebiscite and to bring about Schusch-
nigg’s resignation. These requests were only partly complied
with. In the afternoon of 11 March 1938 Keppler who had so
far not taken part in this political game was given the order by
Hitler to fly to Vienna and to try, at the zero hour, to straighten
out peacefully the severe conflict. Keppler was supposed to insist
on Schuschnigg’s resignation. He was not given any definite
directives for the creation of a new government; neither did he
get the order to submit an ultimatum.

According to the statement made by the former Austrian Fed-
eral President Miklas* as a witness and contrary to Keppler’s
statement, Keppler allegedly threatened Miklas with the inva-
sion of German troops in the form of an ultimatum, in case Miklas
did not appoint Seyss-Inquart to the office of Federal Chancellor
within a certain time. The testimony of the witness Miklas, how-
ever, shows so many inaccuracies and mistakes in decisive points
that it can only be regarded as a most doubtful piece of evidence.

I refrain from going into details in this matter within this
plea and refer in this connection to my closing brief, in which—
based upon the exact time data given in [2949-PS] Prosecution
Exhibit 83, the telephone calls between Goering and Vienna—I
have proved that the discussions of Miklas with the German
Military Attaché Muff and with Keppler did not take place in the
sequence Keppler—Muff, as stated by Miklas, but in the sequence
Muff—Keppler, as stated by Keppler himself. That Muff sub-
mitted an uitimatum to Miklas is admitted by Muff. It is quite
understandable that Miklas, a man 76 years of age, now con-
mrosecution witness, was heard in Vienna before Judges Powers and Maguire

acting as Commissioners of the Tribunal. The record of this hearing was introduced in evi-
dence as Document NG-5082, Prosecution Exhibit 2724, not reproduced.
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nects in his memory the ultimatum, submitted to him by Muff,
also with Keppler. In any case it is significant that Miklas, as
witness before the Vienna People’s Court, in a trial against the
former Minister of Finance Neumayer, talks about several ulti-
mata which he received from different people but he never
mentions an ultimatum by Keppler. Since Keppler and Miklas
were alone at the time of the discussion, the only evidence for
the contents of their discussions could be the statement of the
two people involved. The statement of the former Federal Presi-
dent Miklas had been proved to be incorrect and false at various
points. Keppler, however, could not be proved to make any false
statements either in this point or in any other. It is, therefore,
self-understood that Keppler’s statement should be given prefer-
ence. This final conclusion also corresponds with the basic prin-
ciple of Anglo-American criminal law as expressed by Military
Tribunal VI with the following words:*

“If from credible evidence two reasonable inferences may
be drawn, one of guilt and the other of innocence, the latter
must prevail.”

In the rush of the highly dramatic and fast changing events
of 11 March 1988 a telephone call also played a part in which
Keppler informed Goering during the late hours of the evening
that Seyss-Inquart, the future chief of the Austrian Government,
had agreed to the publication of a telegram containing the request
for the entry of German troops. That Keppler’s information has
no causal connection with the entry of troops is made sufficiently
clear by the prosecution documents according to which the order
to advance was already given as early as 2045 hours by Hitler
whereas the telephone call took place more than 1 hour afterward.
During the hours in question Keppler had repeatedly received
reports concerning impending trouble in Austria, particularly in
Vienna and Wiener Neustadt. By publishing the telegram he
hoped for an abatement of the inflamed feelings and a renuncia-
tion of any civil war desires that might flare up, and he actually
was right in this respect. The thought of a deliberate falsifica-
tion of history never occurred to Keppler. His intentions were
made abundantly clear by the fact that after everything had
remained quiet until midnight, he took an unusual step—he called
Berlin in order to ask Hitler to put a stop to the advance. How-
ever, Hitler decided that it was too late.

During the following days Keppler gave the new Austrian Gov-
ernment a certain measure of help in formulating the law re-

* United States vs. Carl Krauch, et al, Case 6, judgment, Volume VIII, this series.
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garding the Anschluss. This Anschluss law was not at all pre-
pared long beforehand. Rather, it was born under the impression
of the spontaneous exultation and enthusiasm of the Austrian
people, which would have been sorely disappointed if the decisive
step, longed for by the majority of the Austrian people for more

than 20 years, had not been taken now.
After the Anschluss, Keppler was made Reich Plenipotentiary

of Austria by an appointment of the Reich Minister of the Inte-
rior and the Plenipotentiary for the Four Year Plan. He at-
tempted to bring about assimilation of conditions in Austria with
those in the Reich, which had now become necessary, taking care
to preserve Austrian individuality wherever possible. However,
in this endeavor he was pushed aside by the much stronger and
more ruthless man, the Reich Commissioner Buerckel, who con-
sidered Austria as his own personal domain, with the result that
Keppler finally resigned and gave up his activities.

Toward the end of the year of 1938, Hitler gave Keppler another
assignment in the field of foreign policy. He was to collect infor-
mation concerning Slovakia, which was a part of Czechoslovakia.
The assignment at first was purely an order to collect information.
When the political situation became increasingly grave in March
1939, Keppler was sent to Bratislava to keep Hitler informed on
the situation in Slovakia; this happened at a time when other
persons had already taken a hand in the affairs of Slovakia. This
time it was Seyss-Inquart and Buerckel who obviously had politi-
cal ambitions. Keppler made a short and ineffective visit to the
then Minister President Sidor, who had been placed in office by
Prague in violation of the autonomous constitution of Slovakia.
Keppler did not engage in any other activities. Keppler merely
accompanied the subsequent Minister President Tiso, who had
come to Vienna through the efforts of the SD, from that city to
Berlin and then attended a meeting between Hitler and Tiso. At
the time Keppler became acquainted with Tiso, the independence
of Slovakia was already a foregone conclusion. Tiso’s trip to
Berlin took place after the Slovakian Parliament had already been
convened for the purpose of voting the declaration of inde-
pendence and the Government of Prague gave its approval to this
session while Tiso was in Berlin. The Prague Government, and
with it more than 80 percent of the Czech people, at that time
did not attach any value whatsoever to Slovakia remaining a
member of the Czechoslovakian State, as was openly admitted by
Hacha on 15 March 1939. A few days later Keppler entered
upon negotiations in Vienna concerning a treaty of protection
and friendship between Slovakia and the Reich.
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The prosecution has submitted some documents in connection
with the Slovakian episode, from which they have arrived at the
conclusion that Keppler had carried out his activities in close
connection with the SS and, in particular, with the SD. It con-
cerns correspondence between Himmler and Keppler concerning
Keppler’s proposal in regard to the promotion of the defendant
Veesenmayer in the SS. This correspondence has actually no
direct connection with the Slovakian affair. It is only too natural
that Keppler on such an occasion described the merits of the
parties concerned, in whose behalf he had intervened, in particu-
larly strong terms and that he made exaggerated statements in
this respect. Such a document has hardly any probative value, in
any case it cannot serve as a basis to bring about Keppler’s
conviction.

Slovakia was the end of Keppler’s activity in the field of foreign
policy. The center of his activities shifted more and more to the
Reich Office for Soil Research. The prosecution made one more
attempt, this time to connect him with the war against Poland;
they are, however, not in a position to furnish conclusive proof.

During the war Keppler’s main activity was the management
of the Reich Office for Soil Research; he had no clearly defined
scope of duties in the Foreign Office. For a time he was re-
quested to look after the Indian, Subhad Chandra Bose.

These are the facts from which the prosecution infers the crime
of an aggressive war and the conspiracy in this direction.

The IMT has rejected the conception of a general Nazi con-
spiracy and imposed the following duty upon the Court:*

“The Tribunal must examine whether a concrete plan to wage
war existed and determine the participants in that concrete
plan.”

The existence of a concrete plan was found by the Court in the
four key conferences in the years of 1937 and 1939, none of which
‘were attended by Keppler. Among the eight defendants in the
IMT trial, convicted on the grounds of conspiracy, six had been
participants in such conferences. The exceptions were Hess and
von Ribbentrop, one of whom was Hitler’s deputy and the other
one his Minister of Foreign Affairs and the promoter of an ag-
gressive foreign policy. It needs no special explanation that
Keppler’s position and activity bears no comparison to those of
these two men.

This allows us to say with certainty that Keppler would not
have been sentenced by the IMT for a conspiracy to wage a war
pf aggression, and thence also not for planning, preparing, and
initiating wars of aggression and invasions.

—
* Trial of the Major War Criminals, op. ecit. supra, volume I, page 225.
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This becomes perfectly clear if one goes through the list of the
fourteen IMT defendants, who had been cleared of the charge of
conspiracy, containing such names as Kaltenbrunner, Frank,
Frick, Funk, Schacht, Doenitz, Bormann, von Papen, and Seyss-
Inquart, persons whose positions were incomparably higher and
more influential than Keppler’s. Schacht was Reich Minister of
Economics and President of the Reich Bank during the same time
Keppler functioned as Hitler’s economic commissioner and com-
missioner for raw materials in which capacity he later on played
a modest part in the Four Year Plan. Von Papen was German
Ambassador in Austria since 1934 and was instrumental in
bringing about the conference of Berchtesgaden of 12 February
1938. Seyss-Inquart was the leader of the national opposition
in Austria; he was the man that handed Schuschnigg Hitler's
first ultimatum of 11 March 1938; he was the first National So-
cialist Chancellor of Austria and as such signed the Austrian
reunion law; and a year later he pursued with Buerckel his own
political plans in Slovakia. These defendants, whose activities
to some extent were in the same sphere as those of Keppler, whose
power and influence however extended far beyond that of Kep-
pler, were cleared by the IMT of the charge of conspiracy and
the planning and preparation of wars of aggression. Keppler,
too, would not have been found guilty by the IMT under this
count.

This becomes still more clear if one makes an examination of
the individual acts he is charged with, at first these in the eco-
nomic sector. Keppler’s activity as economic commissioner and
commissioner for raw materials had as its aim at first the elim-
ination of unemployment, as is clearly established by the evi-
dence, and later on shortage of raw materials was the decisive
motive and not rearmament for a war of aggression. How could
it have been possible for a small office with a staff of 25 at the
most, including the technical personnel, to bring German industry
to such a level as to enable it to carry out economic rearmament
plans for an army which had increased its strength from a mere
100,000 men in 1933 to several millions in World War II? To
ask this question means to answer it in the negative.

Keppler’'s position in the Four Year Plan was more than mod-
est, and one must not let oneself be deceived by the high-sounding
titles, which were bestowed upon him in compensation for the
loss of his former position. In any case the evidence taken has
removed the last doubts in this respect. His influence was far
below that of Krauch, who was acquitted in the Farben trial.
Whether Keppler’s activity after 1936 in the fields of industrial
fats and soil research may be classified as efforts in the direction
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of economic rearimament, I leave undecided. Personally, I do
not think so, but let us say now that they served the purposes of
rearmament. What is to be inferred.

The IMT has stated: “* * * rearmament of itself is not criminal

under the Charter.”
And the verdict in the Farben trial states as follows:?

“It is equally obvious that participation in the rearmament
of Germany was not a crime on the part of any of the defend-
ants in this case, unless that rearmament was carried out, or
participated in, with knowledge that it was a part of a plan or
was intended to be used in waging aggressive war. Thus, we
come to the question which is decisive of the guilt or innocence
of the defendants under counts one and five—the question of
knowledge.”

Following the verdicts in the Farben and the Krupp cases the
contention of a general knowledge on the part of the German
nation or of even certain parts thereof cannot be maintained any
longer. The prosecution therefore makes special efforts to prove
the particular knowledge of Keppler and his colleagues in the
Four Year Plan. In this connection they avail themselves of the
documents covering some of Goering’s rather belligerent speeches
in some of the larger meetings and the memorandum of Hitler
read by Goering in the meeting of 4 September 1936 which deals
with the expansion of the German living space and which closes
with the following categorical demand:2

“I. The German armed forces must be ready for combat
within 4 years. C
“II. The German economy must be mobilized for war within

4 years.”

However, even these words cannot be taken as proof of any
intentions to wage aggressive wars—in particular, they did not
prove the existence of any definite plans such as the plans an-
nounced for the first time at the Hossbach conference. One must
picture to oneself the general political situation prevailing at that
time. Germany was engaged in a violent political dispute with
Bolshevist Russia. A civil war was going on in Spain in which
the great powers had taken a hand. The political situation in
Europe was very grave. Hitler did not miss any opportunity at
that time to point out the danger threatening from bolshevism.

He had also pointed out this danger in private conversations
with Keppler without, however, mentioning concrete plans for a
war of aggression against Russia or against any other state, on

1 United States »s. Carl Krauch, et al., Case 6, judgment, Volume VIII, this series.
2 Document NI-4955, Prosecution Exhibit 939, reproduced in section VI B, Volume XII,

this seriea.
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the contrary, he constantly emphasized his desire for peace also in
his conversations with Keppler, and in announcing the Four Year
Plan at the Party convention of 1936 he stated in his official
speech:

“The German people however have no other wish than to live
in peace and friendship with all those who want the peace and
who do not interfere with us in our own country.”

Was Keppler to conclude from this that a war of aggression
on the part of Germany was impending?

Apart from this, the public in National Socialistic Germany had
gotten used by this time to big and violent words, particularly
on the part of Goering. It therefore did not surprise any of the
participants in his conferences when Goering in his bombastic
speeches referred to the inevitability of war with Russia, to the
necessity to increase armaments and the categorical requirements
to produce iron at all costs. One must not forget that certain
circles of industry, particularly the iron producing industry,
showed great reluctance in this respect and some of them could
not be brought in line at all, and that Goering applied particu-
larly to these latter circles when he frequently—however, only in
vague terms—made allusions to the impending war danger, prom-
ising to take each and every one to task who would not fall in line.
He made deliberate exaggerations in order to achieve his ends;
all the participants knew this and consequently did not take his
exaggerations too seriously, especially as it was known that
Goering personally desired peace. In the verdict of the Farben
case such utterances are dealt with in classical brevity and
clarity—*

“During this period, Hitler’s subordinates occasionally gave
expression to belligerent utterances. But, even these can only
by remote inference, formed in retrospect, be connected with
a plan for aggressive war.”

The Farben verdict contains some statements that perhaps
it would have been possible for a military expert to conclude from
the speed and extent of rearmament that the production exceeded
the requirements for mere defensive measures. However, the de-
fendant Keppler cannot be considered a military expert in any way
whatsoever ; before the First World War he advanced to the rank
of a lieutenant in the reserves and after that was unfit for mili-
tary service for the rest of his life. He had no knowledge what-
soever of the extent of rearmament, as it was kept strietly secret.
If such men as Schacht, Krauch, and Krupp had been acquitted

* United States va. Carl Krauch, et al, Case 6, judgment, Volume VIII, this series.
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of this charge, who would take it upon himself to find Keppler
guilty under this count?

It is altogether beside the point to connect Aryanization meas-
ures with the planning and the preparation of wars of aggression,
as it was done in count one, paragraph 6, of the indictment. I
shall revert to this charge of the prosecution and wish to state
here only that the prosecution has been unable to adduce the
slightest connection for instance between the Petschek case and
rearmament, let alone of a plan to wagé aggressive wars.

I now shall examine Keppler’s activity in the field of foreign
policy. In this respect, the prosecution connects him with the
cases of Austria, Czechoslovakia, and Poland. Of these three
cases only the one of Poland constitutes a war. The Anschluss of
Austria and the occupation of Czechoslovakia was considered by
the IMT as “planning and preparing aggressive wars” only in
connection with an all-embracing plan allegedly existing according
to this Court, for instance, the Anschluss of Austria as a ‘“pre-
meditated aggressive step in furthering the plan to wage aggres-
sive wars against other countries.” Since Keppler, however, knew
nothing about a plan to wage aggressive wars, he cannot be con-
sidered by any means a violator of the peace on the basis of his
activities in Austria and Slovakia.

The prosecution seems to take the view that the legal provision
constituting a criminal act has been extended in Article II, [para-
graph] 1(a) of the Control Council Law No. 10 in contrast to the
London statute. Whereas the London statute mentions only the
“planning, preparation, initiation, or waging of a war of aggres-
sion.” The Control Council Law, in addition, contains the term
of “initiation of invasions of other countries.” Does this actually
constitute an extension of the legal provisions for a criminal act
as to mean that also a bloodless incorporation or annexation of
another country shall be considered a criminal act? This question
is to be answered in the negative. According to its preamble, the
Control Council Law No. 10 is an executory law to the London
statute and the Four Power Agreement. As such it has to be
kept within the limits of the provisions of these two agreements
and must be interpreted accordingly. This has been laid down
in convincing terms in the verdicts of the Flick and the Farben
cases and the latter comes to the conclusion—*

“* * * Control Council Law No. 10 cannot be made the basis
of a determination of guilt for acts or conduct that would not
have been criminal under the law as it existed at the tlme of-
the rendition of the judgment by the IMT * * *.”

* Ibid.
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The judgment in Case 12 states the same in convincing terms.

Invasions of other countries, as defined by Control Council
No. 10, are therefore merely another term for aggressive wars,
that is to say, invasions are only criminal if conducted by waging
war. Austria’s Anschluss and the occupation of Czechoslovakia
are, since they took place without blood being spilled, not inva-
sions as defined by the Control Council Law.

Here I interpolate—

The prosecution endeavor in their final plea to disprove this
position. They point to various portions of the IMT judgment by
which they believe that their position becomes justified, and in
particular, they point to the fact that in the IMT trial none of
the defendants were charged with the Anschluss of Austria as
being an invasion or were charged with any aggressive act com-
mitted in violation of international agreements or treaties. The
latter is true.

As a matter of fact, this Tribunal is being asked for the first
time whether the Anschluss of Austria was an aggressive war.
However, that is the important thing. This expression may not
be blurred by vague conceptions like invasion and aggressive
action. It must have been a war and specifically an aggressive
war. At no time did the IMT consider the occupation of Austria
an aggressive war. It merely saw in it a step on the way to future
warlike conquests which had been determined in Hitler’s plans.

From the quotation of the prosecution in the case of von
Schirach it is quite clear that in the opinion of the IMT the occu-
pation of Austria was a crime only because it took place in pur-
suance of a common plan of aggression; that is, the occupation
of Austria belongs to the crime of conspiracy.

That the occupation of Austria was no war has been unequivo-
cally found in the judgments of Krupp and 1. G. Farben. I quote
from the latter:*

“It is also to be observed that this Tribunal * * * further
held that the particulars * * * as to property in Austria and
the Sudetenland would not constitute war crimes, as the inci-
dents occurred in territory not under the belligerent occupa-
tion of Germany.

“We held that as a state of actual warfare had not been
shown to exist as to Austria, incorporated into Germany by the
Anschluss, or as to the Sudetenland, covered by the Munich
Pact, the Hague Regulations never became applicable. * * *
The Tribunal is required * * * to apply international law as
we find it in the light of jurisdiction which we have under

* Ihid.
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Control Council Law No. 10. We may not reach out to assume
jurisdiction. Unless the action may be said to constitute a war
crime as a violation of the laws and customs of war, we are
powerless to consider the charges under our interpretation of
Control Council Law No. 10, regardless of how reprehensible
conduct in regard to these property acquisitions may have been.
The situation is not the same here in view of the limited juris-
diction of this Tribunal, as it would be if, for example, the
criminal aspects of these transactions were being examined by
an Austrian or other court with a broader jurisdiction.”

The prosecution are of the opinion that crimes against the
peace exist even when force is used against a conquered enemy
and when the latter considers it useless to offer military opposi-
tion. Although this opinion, according to the above statements
and the preliminary decisions of the IMT and the American Mili-
tary Tribunals, is incorrect, I want to look into this in the light
of the case of Austria. Here military resistance was not left
undone because it was useless, but no one would have been found
in Austria who would have raised a hand against the brother
from the same nation—from the Reich—not because the Austrian
people resigned itself to force, but because it desired the annexa-
tion and shortly after the invasion it confirmed this by prepon-
derant majority in the free plebiscite held. Even international
law cannot overlook the basic principle, volenti non fit injuria;
consequently, there needs to be examined nothing else except
whether Keppler planned and prepared aggressive war against
these two countries, Austria and Czechoslovakia.

In the case of Austria, Keppler’s activities were not aimed at
war but to preserve peace—external peace as defined by the pre-
amble to the agreement of 11 July 1936, as well as Austria’s
domestic peace—by striving for a rapprochement of the two
opponents, the government and the national opposition. The
prosecution presented the defense with a wealth of material by
introducing a large number of documents which go to show that
Keppler was engaged in constant arguments with Leopold. And
why did these two men fight each other? Because Keppler wanted
a peaceful settlement of differences, a calm and peaceable develop-
ment, an evolution, whereas Leopold wished for a fight, an up-
heaval, a bloody dispute, in brief, a revolution.

- To the relevant prosecution documents the defense can add a
similar wealth of material. Thus, the initially posed question
whether Keppler planned an aggressive war against Austria is
decided in his favor, and it is entirely indifferent whether the
Nazis or the government were illegal in Austria, whether Kep-
pler was kept with or without justification under surveillance by

953718—652——10
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the Austrian Police, whether he was permitted to correspond with
Seyss-Inquart or not, and any number of other matters which
have been discussed at great length in this connection. Regarding
the importance of the fantastic Rainer documents,* I prefer not
to express any opinion right now, since my closing brief contains
detailed information to show that these documents are absolutely
valueless as a historic source of information.

On the decisive date of 11 March 1938, Keppler’s action also
served the cause of peace. The order which he received from
Hitler directed him to try at the last moment to settle the serious
conflict peacefully, and considering Keppler’s attitude toward
Hitler, and his, at that time, still unshaken faith in Hitler, it was
entirely impossible that he should have deviated from the pre-
scribed way. Even Hitler probably meant it quite sincerely,
although he had already sent Seyss-Inquart and Glaise-Horstenau,
in the forenoon, to Schuschnigg with an ultimatum; for it was
not Hitler, but Goering, who exercised the impelling impetus in
the developments leading up to Austria’s Anschluss. It was the
latter who, on the afternoon of 11 March when Keppler was on
the way to Vienna, gave the decisive push to get the slowly mov-
ing wheels into high gear, and thus it happened that when Keppler
arrived in Vienna he proceeded from a basis which was in fact
already superseded. He did not know that General Muff had
already applied pressure by threatening Federal President Miklas
with a serious military ultimatum, that the Nazis were marching
in the streets fraternizing with the State’s executive leaders, and
that there was taking place, with elementary force, a transfer of
Austria’s power which, though Keppler desired it in the last
analysis, he wanted to see carried out in his own way, slowly,
cautiously, step by step, and in amicable agreement with the
partner to the negotiations, that is to say, the present Schuschnigg
government.

What followed were those days which became an unforgettable
event in all participants’ lives, days when a nation allied itself
with such rejoicing and such unanimity to the new order that
even the misgivings of the worst doubters concerning the tactics
used were swept aside. When the German Wehrmacht marched
in it was not received as an enemy, but with exuberant enthusi-
asm and with tears of joy. In full arms, the Austrian Army
marched together with their German comrades in a great parade,
as I have been able to show the Tribunal in a film. Only he who

* Rainer was Gauleiter of Carinthia, one of the states of Austria. The Rainer documents
were a report of Rainer to Buerckel, Reich Commissioner in Austria, dated 6 July 1939, con-
cerning developments in Austria before the Anschluss (Doc. 812-PS, Pros. Ex. 15) and a
speech of Rainer on 11 Mareh 1942 (Doc. 4005-PS, Pros. Ex, 32) dealing in part with the
same subject. These documents are reproduced in part in seetion VI C, Volume XII.
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closes his eyes to the dynamics of history and believes that such
events may only unfold in accordance with the paragraphs of
obsolete treaties but not in harmony with the political feelings
and expressed desires of the nations concerned would describe
such an event as aggressive war.

That many an Austrian became deeply disappointed during
the following months is surely not the fault of Keppler but of that
man, who, “with spurs on his elbows”’—as the witness Kehrl
described him—provided the occasion for Keppler’s early resig-
nation from his Austrian position. That man was Buerckel.
With him Keppler could never establish close relations.

Austria’s Anschluss was included by the prosecution in the
indictment as a breach of the Treaty of Versailles. According to
the letter of the Treaty this may be right. It is a generally recog-
nized law, however, that international treaties are subject to the
clausula rebus sic stantibus, and there cannot be the slightest
doubt concerning the fact that conditions in 1938 had superseded
the Versailles Treaty—this unpleasant political instrument of the
First World War victors—from which the United States, with a
clear purpose, kept apart because it did not live up to the humani-
tarian aims directed at conciliating the nations as envisaged by
the great American President Wilson. This was also the view
of the statesmen of the big powers representing the United States,
Great Britain, and France when they accorded de facto and de
jure recognition to the Anschluss in 1938. The prosecution, as
representative of the United States, by charging the Austrian
Anschluss as a crime against peace, is thus today put in contra-
distinetion to this recognition.

Just as little as against Austria did Keppler plan or prepare an
aggressive war against Czechoslovakia. His activities in this
field commenced very much later. In December 1938 Hitler gave
him a purely informational order which exclusively referred to
Slovakia. The Munich Conference had already taken place and
Slovakia had received full autonomy from Prague. This had been
for decades the wish of the Slovakian independence movement
which encompassed large parts of the Slovakian people.

From the order Keppler received he could not deduce any inten-
tions by Germany’s political leadership to wage a military attack
against Czechoslovakia in contravention to international law.
There is probably no foreign ministry anywhere that would not
take an interest in the domestic and foreign conditions of neigh-
boring countries. Keppler’s assignment had no other purpose
than to procure material concerning the political and economie
conditions in Slovakia where he arrived not sooner than on 11
March 1939.
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Keppler had no orders to promote or support the Siovakian
independence movement. His activities from 11 to 18 March 1939
were merely those of a political observer. The events which led
to Slovakia’s declaration of independence unfolded without his
help. No crime against the peace became evident therefrom.

During cross-examination Keppler admitted no knowledge of
aggressive plans, he had—as he expressed himself—gained on
11 March 1939 a certain glimpse that something was in the offing
against Czechoslovakia. Every person living in Germany knew
this, however, for Goebbels’ propaganda machine had set to work
just as it did half a year before at the occasion of the Sudeten
crisis. Moreover, there approached again the Ides of March, which
had significant importance not only in antiquity but especially .in
the Third Reich, in which connection I wish to recall the promul-
gation of the general military service law, the military occupation
of the Rhineland and Austria’s Anschluss. Everybody could
easily notice that the events to come would take place within
Czechoslovakia’s borders. But what would happen nobody knew
except those few belonging to the circle of initiates—and Keppler
was not one of them. Except for a few vague hints from Hitler,
which did not tell more than he could read in steady newspaper
variations morning, noon, and night, he was not better informed
than any average German; he could have heard—if at all—about
the OKW proposals concerning a military ultimatum to Czecho-
slovakia, not before his return from Bratislava and after the con-
clusion of his talk with Tiso, hence, at a time when Slovakia’s
independence had already been a foregone fact without any help
from Keppler. Keppler took only a passive part at the highly
important conference with Hacha. Although he was permitted to
listen to the greetings of the two statesmen, he had to wait, as
many times before, outside in the antechamber when the real
problems were discussed in individual conferences. Of Goering’s
threats to destroy Prague he surely did not hear until after the
war, and certainly not during the fateful night hours of 14-15
March 1939.

The prosecution would like to prove that Keppler, especially as
regards Slovakia, had engaged in underground, fifth column activ-
ities; that was the purpose of the reference to Keppler’s alleged
connections with the SD, and particularly was it the reason for
Mr. Kempner, while cross-examining him after his first examina-
tion as witness, to ask Keppler about the funds he allegedly spent
in order to burst Slovakia into the air. I don’t believe that Keppler
in particular has those capabilities which would qualify him in
special measure to carry out underground work. During his
examination he gave impressive testimony of his integrity and
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frankness. He had chosen sincerity and veracity as guiding
prescripts for his political career. Keppler’s obviously modest
success in foreign politics, as contrasted with his undeniable
accomplishments in the economic and technical fields, is perhaps
especially due to these inner feelings and his outward bearing.
He was not the man for underground assignments, and Hitler
knew well enough that he could not successfully use Keppler for
such tasks.

But even assuming the prosecution to be right, what could be
deduced therefrom? Nothing at all, as concerns the assumption
that a breach of the peace had been committed. Compare the
IMT findings in the von Papen case.* Never before was it con-
sidered criminal to influence domestic developments in another
country through diplomacy or the secret service, and the IMT
therefore did not go so far, probably because the counterargument
of tu quoque would have been too close at hand. There remains,
consequently, the case of Poland, where the first real aggressive
war was touched off, as determined by the IMT. Keppler’s activ-
ities were confined, when Ribbentrop inquired, to designate his
co-worker Veesenmayer as a suitable person for gathering infor-
mation in Danzig. That is all. I believe that I may save myself
all arguments concerning this count.

Keppler, as member of the Foreign Office, is supposed to have
been also connected additionally with the conduct of aggressive
wars. The prosecution’s evidence is entirely insufficient regarding
this charge. If even before the war Keppler had little more to
do with the Foreign Office, except to receive there the salary for
his various duties, such a state of affairs became still more obvi-
ously apparent during the war. He no longer received political
assignments from Hitler, as in the case of Austria and Czecho-
slovakia, and occasionally certain representative duties were con-
ferred upon him, such as when he was charged with personally
taking care of Subhas Chandra Bose, an Indian, but this by no
means included political activities on Indian matters. In the wit-
ness box the defendant Steengracht von Moyland expressed him-
self somewhat drastically, but well to the point, by saying that
he only knew that Keppler represented the Foreign Office at
funerals, and just as plain was the defendant Kehrl’s description
when. comparing Keppler’s life in Krummhuebel during the last
war years with that of an aged farmer living on his pension. To
prove its assertions, the prosecution referred exclusively to the
so-called “distributor documents,” mostly telegrams which also
were submitted to Keppler for his information. But it is not
proved, indeed not even probable, that Keppler actually received

—_—
* Trial of the Major War Criminals, op. cit. supra, volume I, page 825,
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this information because of the principal part of his work being
devoted to the Reich Office for Soil Research. Not in a single
instance could his initials be found on even one of the documents.
He never became active nor did he have jurisdiction in the fields
concerned. Never did his attitude become the cause for any of
the measures mentioned in the documents. This, however, is not
sufficient to assume Keppler’s participation which, according to
American Military Court procedure, must consist at least of a
consenting part; because, as has been pointed out with convineing
reasons in the Pohl sentence,! the expression “consenting part”
contains the “element of a positive attitude,” it means doubtlessly
more than just “not being against it.” The prosecution did not
prove in a single instance, however, that Keppler showed a posi-
tive attitude.

I would like to be permitted, in conclusion of my statement con-
cerning counts one and two, to devote a few more words to Article
I1, [paragraph] 2(f), of Control Council Law No. 10. This pro-
vision which, as far as is known, was written into Control Council
Law No. 10 upon Russian request would, if accepted literally,
stamp every individual holding a superior position in the political,
governmental, military, financial, industrial, or economic fields a
criminal against peace, irrespective of the type of work he did.
Although this provision frequently caused concern to the Nuern-
berg defense, no practical consequences ensued in even a single
instance. On the basis of the IMT judgment the Farben judg-
ment has clearly drawn the distinguishing line, to be sure, below
the planners and leaders who have been sentenced by the IMT
for breach of the peace, below those persons who were in a posi-
tion to shape policies, as set forth in Case 11, and above those
men, who, as Keppler, merely followed the Fuehrer. I interpolate.

JUDGE MAGUIRE: On the matter of these interpolations, will the
Tribunal be furnished with inserts so that we can put them in our
argument book or will we be compelled to go to the transcript?

DR. SCHUBERT: I shall try to have them translated and pre-
sented to the Tribunal.

In the very interesting discussion between the Tribunal and the
prosecution counsel as to who the prosecution actually considered
responsible persons on policy level, the prosecution very generally
termed the defendants as being such persons, because it is of the
opinion that a difference must be made between private citi-
zens as compared with generals subject to channels of com-
mand, as were acquitted in the judgments of Cases 6, 10, and 122

1 United States vs. Oswald Pohl, et al.,, Case 4, judgment, volume V, this series.

z United States vs. Carl Krauch, et al.,, Case 6, volumes VII and VIII; United States vs.
Alfried Krupp, et al, Case 10, volume IX; and United States vs. Wilhelm von Leeb, et al.,

Case 12, volumes X and XI.
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on the one hand, and high government officials on the other hand.
This definition does not do justice to the viewpoints as expressed
in the judgments in Cases 6, 10, and 12. High government offi-
cials as a rule are only executives and in each individual case it
must be checked how much they actually must be counted among
the leaders of their nation as a result of their position and per-
sonality. However, Keppler was not one of them, since he was
only a State Secretary for Special Assignments and received
assignments from case to case. However, in its final plea, the
prosecution made him Hitler’s deputy. I believe I need lose no
words about that. .

I consequently arrive at the conclusion that on the basis of
prosecution’s evidence concerning counts one and two, Keppler is
not guilty.

* * * * * * *

E. Closing Statement for the Defendant Koerner*

Dr. KocH (counsel for the defendant Koerner) : Mr. President,
Your Honors.

First of all, it appears necessary to me for all of the happenings
of this trial to be shown jointly in their over-all, causal relation,
where they belong. Where do we stand? The answer appears to
be a simple one. This is the last Nuernberg trial, the case tried
before the IMT being the first of the series. The trials in their
entirety have the semblance of a circle which is not closing.
Nothing would be a more erroneous view to hold than that one!
Inasmuch as the counts of aggressive warfare, spoliation, and
slave labor are concerned, the conditions under which the Inter-
national Military Tribunal operated were utterly different from
those of this last trial. The judges of the IMT, as well as the
world that heard the judgment they pronounced, were still in a
position to believe that the new law which the IMT was endeavor-
ing to establish would become reality and be recognized through-
out the world. You, the honorable judges, the defendants you
are trying, and we others, are no longer able to believe that. The
law administered by the IMT has turned out to have developed
into special law, that is, special law applying to those men who
were sentenced there. That is not the fault of the International
Military Tribunal. The cause is to be found in the conduct of
the nations affected by the law administered by the IMT, all of
whom slighted it. Who 1is still going to maintain today that
.aggressive warfare is prohibited? Who is there who would even
only raise the question as to the aggressor in the war now being

¥ Recorded in mimeographed transcript, 15 November 1948, pages 27563-27606.
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waged between Palestine and the Arab States? Who is going to
ask who'is the aggressor in Indonesia, or whether or not the aid
furnished the insurgents in China or in Greece by Soviet Russia
represents a prohibited aggression by the Soviet Russians’ very
own definition as contained in their treaties of 1933? Reality has
passed over the IMT judgment since the time it was pronounced.
The proper administration of justice demands a corresponding
conviction of sentiment and requires a binding character of law—
as I have already previously elaborated on in my opening state-
ment.* Even had aggressive warfare been banned at the time
the IMT judgment was passed, this is certainly not the case today
by virtue of the general usage practiced by the community of
nations, either by nations having by their very own actions
ignored the ban as pronounced, or by the nations having acqui-
esced in the violation of the ban by word or action. The same
applies to the other principles of law applied by the IMT. Maybe
never before were there as many forced laborers as at this very
moment in which I address you. The general disregard of the
principles of ownership by politics, which is most closely inter-
linked with the problem as to whether so-called spoliation may or
may not be considered a war crime, has rarely in the history of
mankind reached its present degree.

All of this implies that the position held by this Tribunal is
quite different from that of the IMT. This Tribunal takes up a
very solitary position in an utterly changed world. At least the
identical significance will be attributed to the last of the Nuern-
berg judgments as was attributed to the first. The IMT judg-
ment has become a piece of history and can never any more have
the effect of a precedent, just as little as any other judgment can
remain a precedent which was pronounced pursuant to a statute
of law that was rescinded. In this connection I will not enter
into any discussion of the problem whether, according to the
intents of the statute or of the principles of international law, the
IMT judgment could ever have had the effect of a precedent at
all, and in the same manner I will omit any discussion of a prob-
lem already elaborated on by me in a separate brief, that is, the
problem as to whether Article X of Ordinance No. 7 is binding
or not. This honorable Tribunal will have to deal with the new
law which has meanwhile come into being. That is the reason
for my maintaining that equal significance is to be attributed
to the judgment of this Tribunal as to the IMT judgment. The
defense counsel were told that the IMT judgment was born out
of idealistic motives, in the intent to replace the world of force by
a world of justice under law. This concept which, I assume, is

¢ Reproduced in section V U, Volume XII.
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incorporated for you in the very word “Nuernberg,” is sufficiently
compromised by the fact that Russia was represented in the IMT
in the capacity of judex inhabilis, that is, a judge who had par-
ticipated himself in the crime on which he was passing sentence,
that is, the attack on Poland. This fact is proved by the secret
German-Russian Treaty, the terms of which have meanwhile been
published, and I omit mentioning Russia’s attack on Finland
which led to her expulsion from the League of Nations in 1940.
In like manner, everything you witness here in the way of genuine
intent is compromised by everything that was done in reality in
the world since the end of the war. The effect of this course of
development does not exhaust itself merely in the fact that the
justice administered by the IMT has become obsolete. If any-
thing is to be saved at all of Nuernberg, it is the belief that there
were to be found a few men who gave precedence to justice under
law above everything else and who put this principle into actual
practice even at a time when its application had the very contrary
effect of what the world, the world’s prejudices and its habit of
-thinking, anticipated. This, Your Honors, is the over-all aspect
which forms the basis of my considerations of this trial.

Before undertaking to discuss the individual problem of
Koerner’s case in order to illustrate the inferences which, in my
opinion, should be drawn from this basic concept, I propose to
discuss, with the brevity imposed upon me by lack of time, some
general problems of law which have crept up over and over again
in the course of the Nuernberg trials.

In my opening statement I avowed that only valid international
law may be applied, irrespective of the contents of the Charter or
Control Council Law No. 10, and that, according to the principles
of law of all civilized nations, the more lenient provision of law
must be applied in the event that law should have met with change
between the time of perpetration of the deed and the time when
judgment is passed. The application of an ex post facto law is
precluded in this connection, and in order to strengthen my view
I appeal to the words pronounced by Military Tribunal V in
Case 7, as follows:

“Anything in excess of existing international law therein
contained is a utilization of power and not of law.”

Nothing need be added to this, all the less so in view of the
fact that in substance Military Tribunal IV in Case 52 took the
same view.

When are we to gain knowledge of valid international law?
General jurisprudence as taught is known, and for its corrobora-

! United States vs, Wilhelm List, et al.,, judgment, Volume XI, this series.
? United States vs, Friedrich Flick, et al., judgment, Volume VI, this series.
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tion I refer to Article 38 of the Charter of the International Court
of the United Nations. It is set forth therein that common law,
as an expression of a general usage recognized as law, is also one
of the sources of international law. This is of particular sig-
nificance for this trial. In the same portion of the text it is
stated that earlier judicial findings may only enter into considera-
tion as auxiliary means for the recognition of law. It is from such
a preceding judicial finding, that is to say from the IMT judg-
ment, that I am now going to quote one sentence containing a
reference of particular significance for the recognition of inter-
national law. The IMT stated:*

“This law is not statie, but by continual adaptation follows
the needs of a changing world.”

The happenings of the last years adequately illustrate the extent
and the speed with which the world is changing, and it is the
natural duty of the Tribunal to adjust itself to these changes and
to verify the true contents of international law at the time judg-
ment is passed.

I can only cursorily mention the grave misgivings existing in
opposition to the concept of the IMT concerning the contents of
law valid at the time it pronounced its judgment. As you know,
the IMT was of the opinion that, under valid international law,
the individual as such also has commitments toward international
law and is liable under international criminal law. The subse-
quent Nuernberg Military Tribunals took over this point of view.
As opposed to that, there is to be said that up to the present time
all states are guarding their sovereignty more jealously than ever
before and that obviously the full sovereignty of the individual
state is incompatible with any direct liability of its citizens.
There is no state, as yet, that acknowledges the precedence of
international law over its internal national law and, up to now, the
Constitution of the United States, which specifically establishes
the precedence of national law, has not yet been amended in
that point. Jurisprudence of all countries is uniformly of the
same point of view, [Justice] Jackson [jurisprudence] possibly
being the sole exception. As far as I am concerned, it seems to
me of particular significance that the competent commission of the
United Nations decided not to formulate the Nuernberg prineciples,
and that, as yet, the United Nations have failed to set up an
international tribunal having jurisdiction to try crimes under
international law. As a matter of fact, two of the creators of the
London Charter, that is, Britain and the Soviet Union, have
opposed the setting up of such a tribunal. In the face of these

® Trial of the Major War Criminals, op. eit. supra, volume I, page 221.
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facts it becomes difficult to understand that the liability of the
individual citizen for violation of international law is to be rep-
resentative of valid international law. It seems to me that Jack-
son is wrong in maintaining that, in any case, the Nuernberg
principles today have the effect of law. In reality, international
law is still nothing but law existing in relations between the

nations.
[Recess]

Dr. KocH: I had just said—This suffers no change whatsoever
as a result of the fact that, under international law in effect up
to now, in individual cases citizens may be held liable directly.
For what is involved are very specific and sharply defined excep-
tional elements of crime, as, for example, piracy or partisan war-
fare. The case of ex parte Quirin, also referred to in Nuernberg
jurisdiction, is one which was always subordinate to national
jurisdiction, that is, the case of espionage, and in view of that it
by no means proves the general validity of the principle of indi-
vidual liability for violations of international law.

I will confine myself to giving a slight indication only of the
unbearable conflict in which an individual is engaged who simul-
taneously is bound to obey international law as well as the law
of his own country. Because the case is either that of the indi-
vidual obeying the laws of his own country, subsequently to be
held liable for doing so, like the defendants in this trial, or he
obeys what he considers to be international law, for the doing of
which he is later on, of necessity, abandoned by the community of
nations, whose laws he obeyed, to the power of criminal prose-
cution held by his own country. The United States does not
permit the individual to refuse to obey the laws of his country on
these grounds; see the well known judgment of the Supreme
Court versus Mackintosh. Protego ergo obligo—only one offering
protection may impose commitment. The community of nations
is unable to offer protection, least of all during war. Therefore,
it was right to say, as has been said, that the Charter and the
IMT undertook the second step before the first had been made.
First of all, you must have a community under international law,
which is capable of commanding and protecting, and only after it
has been established may the individual be expected to obey this
community under international law. It is instructive and, it
seems to me, convincing to observe that since the IMT judgment
was passed, nowhere throughout the wide world has the attempt
been made to prosecute any person guilty of one of the crimes
established as liable for punishment by the Charter and Control
Council Law No. 10. There has certainly been no lack of perpe-
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trators of these crimes since 1945. 1 do not think I have to sub-
stantiate this fact by evidence, but may assume this to be known
to the Tribunal.

I have previously touched upon a further problem which is of
fundamental significance for the judgment to be passed by this
honorable Tribunal. I shall deal with it in greater detail in a
special brief. I am referring to the question of the independence
of this Tribunal from the IMT judgment. At this point I would
confine myself to pointing out that precedents are nonexisting in
international law and that the Court of the League of Nations,
as well as that of the United Nations, both specifically precluded
the effect of precedents in their charters. In both the respective
charters it reads as follows:

“x * * decision of the court has no binding force except be-
tween the parties and in respect of the particular case * * *.”

The Charter of the International Court of the United Nations, in
enumerating the sources of law for international law, under
special reserve of Article 59, specifies earlier judicial findings as
being only an auxiliary means supporting the findings of the Tri-
bunal, but not as representing precedent cases. In addition to
this, Jackson’s statement of 4 December 1945* to the IMT has
to be borne in mind, to the effect that, in part, a military tribunal
was set up in the place of the usual criminal court of justice—

“* * * in order to avoid creating any effect of precedent by
what is happening here pursuant to our own law, as well as
to escape the compelling force of precedents which would arise
if we were faced here by a tribunal of the usual type.”

Article 10 of Ordinance No. 7 does not change anything in this
respect, for the American Military Government is obviously not
in a position to amend international law which does not know
the compelling force of precedents. I shall comment on that
subsequently.

Please, let me add some facts in this connection. In their final
plea the prosecution refers to that Article 10 with respect to the
defense assertion that the Russian campaign both from historiecal
and [court] procedural points of views, had not been a war of
aggression. The findings of the IMT that the Russian campaign
was a war of aggression should be binding for this trial, too. In
their opening statement and final plea the prosecution especially

* Mr. Justice Jackson's statement was made to the International Military Tribunal on
14 December 1945. He stated (Trial of the Major War Criminals, op. cit. supra, vol. III,
p. 543):

“One of the reasons this was a military tribunal, instead of an ordinary court of law, was
in order to avoid the precedent-creating effect of what is done here on our own law and the
precedent control which would exist if this were an ordinary judicial body.”
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stressed their love of truth. Why do they here refer to an ordi-
nance [Ordinance No. 7], maybe with a view to hamper the
finding of the truth? According to the will of the prosecution
the IMT’s statement on an historical event shall not be subject
to reexamination. That which the IMT on the strength of its
then examination thought to establish, shall never be subject to
reexamination. Besides, it is the same IMT of which the prose-
cution in their final plea state that but a small fraction of the
evidence, as compared to that introduced in this trial, had been
submitted to it then. If these Tribunals are said to be a source
of history as was stated by the prosecution it must be permitted to
penetrate to the very sources and also to appreciate these sources
which are novel ones, and if the prosecution intends to furnish a
standard for a “scientific inquiry” as they maintain, they ought
to recollect that science, above all, is not hypothetical. It is
altogether alien to the scientific way of thinking to force truth
into a Procrustean. What the prosecution is doing by invoking
the IMT can neither be called history nor jurisprudence but a
kind of orthodox theology whereby the heretic is damned from the
very outset. It is only the prosecution that claims infallibility for
themselves, and it is they who stigmatize as heresy anything that
fails to conform with the IMT’s professional faith, a Tribunal
which was likewise made up by human beings only, and dis-
posed of means of perception the limitation of which the prose-
cution themselves emphasize today. Needless to point out again,
that this has nothing to do with administration of justice or even
only with the rules of procedure of any civilized nations, if one
wants to bind defendants by an administration ordinance such as
is represented by Ordinance No. 7 to findings arrived at during
different proceedings against different defendants.

Aggressive War

I shall now deal with the various elements of Koerner’s case.
First of all, with aggressive war. In the light of the evidence my
client Koerner could only be connected, if at all, with the so-called
aggressive war against Russia. I could therefore confine myself
tQ dealing only with this war. In dealing with this war I could
again- confine myself to pointing out that my client is no way
criminally connected with the preparation or waging of this war.
The charge of having contributed to the initiation of the Second
World War is so grave, however, that I am compelled to comment
In general terms on the criminality of aggressive wars, including
the question whether the Russian war was an aggressive war at
all within the meaning of international law.
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1. The defendants in this case can only be punished for plan-
ning, preparing, and waging aggressive wars if these acts at the
time of their commission were criminal and if aggressive war is
still eriminal today. Both prerequisites do not exist.

At the time Poland and Russia were attacked, the view that
individifals were to be eriminally liable for an aggressive war con-
ducted by their countries had never been enunciated. As far as
can be ascertained no reference was ever made to penalties
attached to aggressive war throughout the war, whereas punish-
ment for war crimes and crimes against humanity had been pro-
claimed by the Allies ever since 1941. The Moscow Declaration
of 1943, which the authors of the Charter considered so important
as to make it an integral part of the London Agreement, does not
contain a single word of aggressive war. It is mentioned for the
first time in June 1945 after the end of the war to the initiation
of which it refers in the report made by Jackson to the President
of the United States. The inclusion of aggressive war as a crime
in the London Agreement and thus in the Charter and Control
Council Law No. 10 dates back to the recommendation of Pro-
fessor Trainin, the representative of Soviet Russia in London.
Soviet Russia attacked Poland in the fall of 1939 and waged an
aggressive war against Finland in the winter of 1939-1940. The
nations assembled in London knew that. The concept of judex
inhabilis is well known. Russia was a-legislator inhabilis, a legis-
lator who is himself a perpetrator demanding the issuance of an
ex post facto law to punish his accomplices. It can hardly be
assumed that such a legislator is actuated by the wish to enforce
law; it is rather to be assumed that his action is dictated by
political expediency. The intervention of the legislator inhabilis
is the proper origin of the codification of the crime of aggressive
war. Accordingly it seems to be a fact that until after the end
of the Second World War, the term “aggressive war” had not
become a firmly fixed concept within the legal thinking of the
nations, let alone at the time the aggressions took place.

At the time this Tribunal will have to pronounce judgment, at
least three wars are being conducted—in Palestine, Indonesia, and
in China. In each of the three wars there must needs be an
aggressor, but no one demands or even thinks of demanding his
punishment. I do not think that this is pure chance nor a mere
omission, but the expression of a true conviction as to the law.
If aggressive wars were considered criminal then the whole world,
after the experiences of the Second World War, would be unani-
mous in their demand to punish the new offenders. But the world
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is silent; aggressive wars are not yet criminal. Jackson stated,
to be sure, in 1941 : *

* Speech at the Annual Meeting of the American Bar Association in
Indianapolis on 2 October 1941, Quoted from “World Organization and

Present Day Problems of International Law,” by Meyer in the Review,
“Wandlung,” 1948, page 52.

“Movement, progress, and readjustment will not be re-
nounced by the world as the price of peace. Whenever there
is no chance, apart from war, of escaping the burden of the
status quo, we shall have war. And perhaps if it is the only
way out, we ought to have war.” [Translated from the Ger-
man version.]

That is correct and will remain so until a supra-national sov-
ereignty will afford an opportunity of eliminating the causes of
wars. May I refer to Edward W. Carr, who said, in his Condi-
tions of Peace:*

“War is, at present, the most purposeful of our social insti-
tutions, and we shall make no progress tending to eliminate it
until we recognize the essential social function it performs and
provide a substitute for it.” [Translated from the German
version. ]

I believe, therefore, that we have no alternative today but to
affirm the legal status prevailing today that aggressive wars are
not eriminal, or at least that they are no longer so, as I empha-
sized before. I have already pointed out that the London Agree-
ment, the London Charter, and Law No. 10 are irrelevant if inter-
national law is at variance with them. That there could be no
more lofty objective than to eliminate wars from the life of the
nations is a completely different issue. The path to be traveled
does not, however, go via a special eriminal law for individuals
but through a limitation of state sovereignty.

2. Regarding the Russian war, the evidence has established the
correctness of my contention that this war was not a criminal,
aggressive war, even under the London Agreement or Law No. 10,
but a preventive war to counter an impending Russian attack.
Hitler only decided upon war against Russia when he had con-
vinced himself of the seriousness and imminence of the threat
implied in the Russian deployment of forces in 1940, and in the
aggressive Russian policy. My document book 2 with its supple-
ments, which is devoted exclusively to this topic, speaks for itself.

The Russian line-up of forces in May 1941, that is, 4 to 6 weeks
before the outbreak of hostilities, is well known. This line-up

* Carr, Edward W., Conditions of Peace (MacMillan Company, New York 1942), pages
116 and 117.
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was not in the nature of a defensive deployment against the
German Army which had meanwhile also been assembled, but
clearly shows the characteristics of an aggressive deployment.
This aggressive nature is confirmed by two such expert witnesses
as Generals Halder?! and Hoth.2 1 think that the entire evidence
is so weighty that in this plea of mine I may proceed from the
actual position as being such that a Russian attack was immi-
nent and that Hitler feared this attack.

What is the legal position under these conditions? It has
always been recognized that there is a necessity under interna-
‘tional laws which is paramount to all other laws. Vattel, an
acknowledged authority, says that a nation is entitled to fore-
stall an injustice and that a wrong is the cause for every just war,
whether the wrong has already been inflicted or is imminent.
Creasy says very aptly that the real aggressor is not he who first
uses force, but he who necessitates the use of force. Evidence
that this is universal legal doctrine can be found throughout the
literature dealing with international law. I will content myself
with quoting Hershey who wrote in 1929, that is, after the con-
clusion of the Kellogg Pact:

“The right of self-defense has precedence over all other rights
and duties and is much more than a right within the common
meaning of this term; it is a principle underlying all positive
laws and usages.” [Translated from the German version.]

In discussing the question whether the German attack on Nor-
way could be justified as preventive war, the IMT principle
affirmed it, and referred to the Caroline case. In the exchange
of notes regarding this case, the United States Secretary of State
Webster recognized the law of self-defense defining it in terms
reiterated by the IMT that there must be,*—“* * * necessity of
self-defense instant, overwhelming, and leaving no choice of
means and no moment for deliberation * * *.” [Translated
from German version.] .

Even these very strict, and in my opinion too narrowly defined
conditions attaching to the law of self-defense were met at the
time Hitler was confronted by the Russian concentration of
forces. The occupation of Rumania whiech was allied to Ger-
many would alone have been sufficient to render impossible future

1 General Franz Halder was chief of the German General Staff until September 1942, His
complete testimony is recorded in the mimeographed transcript 8 and 9 September 1948;
pages 20393-20403, 20702-20767. Extracts from General Halder's diary and from his testimony
in the High Command case are reproduced in several sections of Volumes X and XI, this series,
(United States vs. Wilhelm von Leeb, et al.,, Case 12).

2 Affidavit of General Hermann Hoth, Koerner 142, Koerner Exhibit 107. Hoth was a
defendant in the High Command case, Volumes X and XI, this series.

8 Trial of the Major War Criminals, op. ¢it. supra, volume I, page 207.
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German self-defense because Germany depended on the Rumanian
oil fields. The opinion that Nelson’s seizure of the Danish Fleet
in the port of Copenhagen in 1807 was a-legitimate act of self-
defense is apparently still being maintained by all Anglo-Saxon
writers. If this opinion is correct, then Germany’s attack in
1941, which was to forestall a Russian aggression, is certainly
no violation of international law.

Roosevelt said in 1942: “When I see a rattlesnake rearing its
head, I do not wait for it to strike; I crush it first.” [Translated
from the German version.]

Nor did the Kellogg Pact preclude preventive wars. The opin-
ion held by the contracting parties is authoritative. The Ameri-
can Ambassador’s note, dated 23 June 1928, inviting Germany to
accede to the Kellogg Pact, says:

“There is nothing in the American draft of an anti-war treaty
which restricts or impairs in any way the right of self-
defense, * * * Every nation * * * alone is competent fo decide
whether circumstances require recourse to war in self-defense.”

A preventive war thus remains legitimate.

The doctrine under international law that only unprovoked
aggression is prohibited, whereas a provoked attack allows legiti-
mate self-defense, tends to the same conclusion.

As a result, the German invasion of Russia was not a pro-
hibited aggressive war. The charge against my client lacks any
foundation even if, contrary to my opinion, aggressive war were
criminal today. Whether the German attack was, objectively
speaking, a legitimate act of defense is immaterial. No criminal-
ity attaches to it because there is no criminal intent if my client
believed and could believe that the German attack and its prepara-
tions took place for the purpose of self-defense.

This has been established by the evidence, nor would it be
changed if the Tribunal is persuaded by the evidence that Russia
had in fact wanted to attack but does not regard it as an estab-
lished fact that Germany’s attack was an act of self-defense.
Even in such a case there would be no criminal intent attaching to
my client.

3. To decide whether a defendant can be punished for planning,
preparation for, or waging of aggressive wars under interna-
tional law, the primary factor, according to the judgments of the
Nuernberg Tribunals, is whether his position was in fact high
enough to include him in the cirele of those who may be punished
under international law. Let me point out how narrowly the IMT
fixed the circle of criminal responsibility for aggressive war.
Koerner was below that line which the Farben judgment in Case

953718—62——11
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6* referred to: “Some reasonable standard must therefore be
found by which to measure the degree of participation necessary
to constitute a crime * * *’

Undoubtedly Koerner did not belong to the circle of the archi-
tects and leaders of war, but was on a much lower level, below
the logical line of division between guilty and innocent. I shall
characterize Koerner’s actual position at greater length at the
end of my closing statement.

4. If, in spite of the evidence, the Tribunal should have some
doubts whether Koerner might not be a member of the circle that
is criminally liable for the preparation of an aggressive war,
there can be no criminal liability on the part of my client for
reasons of fact. For the evidence has shown that—

(1) The work of the Four Year Plan did not aim at aggression.

(2) Koerner did not, nor could he, nor was he bound, to think
of an aggressive war.

(3) Koerner did not actively participate in the preparation of
the Russian war.

As for Koerner’s participation in the preparation of the Polish
war in 1939, the prosecution could not adduce anything but the
fact that Koerner was State Secretary of the Four Year Plan and
that the jurisdiction of the Four Year Plan also included tasks
serving German rearmament.

According to the opinion of the Nuernberg Tribunals estab-
lished since the IMT judgment against Schacht, rearmament is
not criminal in itself. The essential factor is whether whoever
participates in rearmament in fact knew of aggressive plans.
The prosecution were unable to prove that this was the case with
Koerner. Thus, any charge against him is unfounded. The gen-
eral references of the prosecution to the extent or the speed of
armament are completely mistaken. At that time the reasons
for rearmament were plausible for every patriotic-minded Ger-
man. One did not have to think of aggressive war as an explana-
tion. The menace to Germany from her neighbors, particularly
in the East, was so strong and had been so sharply felt for a
decade and a half that everybody assumed that rearmament was
to protect Germany. This is especially true of Koerner because
he knew Hitler’s memorandum from the summer of 1936, which
constitutes the birth certificate proper of the Four Year Plan in
which Hitler quite clearly expressed that, in addition to general
considerations of economic policy, it was the menacing Russian
danger which prompted him to promote such economic measures
as were subsequently carried out under the Four Year Plan.

¥ United States ws. Carl Krauch, et al.,, judgment, Volume VIII, this series.
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Apart from that, the idea that Germany might possibly attack
neighboring countries was quite alien to my client Koerner whose
truly deeply amiable nature, ready for every reasonable compro-
mise, was in no way inclined to violence and injustice.

As against this, the prosecution have laid great stress on the
fact that Goering repeatedly made speeches full of war-like
phrases. The testimony of the witnesses has shown that the;e
phrases were not to be and were not taken seriously. In addi-
tion the evidence has shown that Goering, in truth, was a man
who very strongly championed the preservation of peace and that
Koerner at any rate was convinced of Goering’s peaceful inten-
tions. The IMT, which described him as the driving force be-
hind wars of aggression, is completely mistaken. If there was
anyone who was against all wars, and again and again worked
for peace, that appears to have been Goering. That is of impor-
tance here, for the prosecution apparently infers that my client is
incriminated as having been a member of Goering’s close asso-
ciates and a personal friend of his. Goering’s conduct remained
constant, starting from the Munich Agreement where he was a
decisive force in securing the agreement, followed by his dis-
approval of the invasion of the Protectorate and his peace efforts
with Dahlerus, and ending with the dramatic scene described by
my -client, when testifying in his own behalf, when Goering
returned from his visit to Hitler on 81 August 1939. Hitler had
communicated to him his final decision to attack Poland and now
Goering was sitting despondently in his study, putting his head
and his arms on the table, and breaking forth into indignant
criticism. Propinquity to Goering does not argue in favor of
readiness for war but readiness for peace.

What has been said for the period until 1939 is equally true
for the period preceding the beginning of the Russian war. In
addition, however, every evidence shows my client did not in fact
actively participate in the economic preparation of the Russian
war. It was not Koerner but General Thomas who received and
carried through Goering’s mission to activate an economic organi-
zation in the East. The Economic Leadership Staff East, of which
Koerner was to be a member, did not start to function until after
the beginning of the Russian campaign.

5. T have thus shown that my client cannot be held criminally
responsible for German war preparations. The prosecution con-
tend that Koerner is also responsible for the waging of aggressive
wars. In this regard only Koerner’s functions as a member of
the Economic Staff East could possibly be relevant. The evidence
has shown that this staff, contrary to its name, was not charged
with the conduct of affairs and did not have any power of decision.
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Besides, it soon stopped its work. Koerner was only connected
with Russia to the extent that Goering’s authorities also extended
to economy in the East. If the circle of those liable for the
preparation and initiation of an aggressive war must be fixed
very narrowly, so much more must be the division of those held
responsible for its conduct. Only men in top, responsible, leading
positions can be considered. Here again the facts are that the
actual connection of my client with the economic control of occu-
pied Russia was very loose and his sphere of influence extremely
slight. If the IMT acquitted even Speer and Sauckel of the
charge of waging aggressive war, then it is idle to discuss
whether Koerner, who held an infinitely more humble position, of
much less import for the conduct of the war, is to be convicted.
His acts certainly do not constitute the waging of aggressive war.
Spoliation

The second charge which the prosecution has raised against my
client concerns so-called spoliation. I have already emphasized
in my opening statements that the prosecution’s designation of
spoliation has not been thus defined by the Hague Rules of Land
Warfare. In fact, the war-economic utilization of the occupied
territories is involved. The nature and extent of this utilization
have been described in the presentation of evidence. From the
legal point of view it has to be ascertained where contemporary
international law draws the limits for the utilization of occupied
territories by the occupying power. This basic question has so
far not been unambiguously decided by the trials conducted in
Nuernberg until now.

The IMT judgment has not discussed in detail the concept of
systematic spoliation which it has coined, and there was really
no need to do so because it assumed a state of affairs to exist
which no longer necessitated the investigation of the admissibility
of war economic measures under international law. Thus, the
IMT considered it proven that measures were actually taken, as
are demanded or enumerated in the infamous Goering speech on
26 August 1942 dealing with the treatment of occupied territories
and the equally infamous file note pertaining to a conference of
State Secretaries in May 1941, which indicated that in the course
of a war against Russia many millions of Russians would have
to starve to death as a consequence of German measures. On that
basis it was in fact superfluous to entertain considerations as
to where war necessity ends and spoliation begins. Apparently
the IMT was of the opinion that what it accepted as having been
proved was, in any case, beyond this limit. In fact, however,
this was not the case as has particularly become evident from
the presentation of evidence in this trial.
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The industrial trials deal predominantly with the evaluation of
individual cases and industrialists who could have had individual
interests.* In this trial on the other hand, for the first time
since the judgment of the IMT, the total-economic process of the
utilization of territories occupied by Germany is to be judged on
the basis of new actual determinations. This is not the time to
give a description of the state of affairs. I shall deal with that
subject in my closing brief. On the other hand I shall describe
here at least in general outlines the considerations which in my
opinion are decisive for the fact, what, according to presently
valid international law is permitted for an occupant, and what is
forbidden for him. The concept of systematic spoliation does not
help us in this respect. The prosecution has failed to explain what
it means by it. The IMT did not explain it either. When there-
fore do we have a violation of the customs of warfare which is
the prerequisite for the fulfillment of the deed according to the
Charter and Article X [Ordinance No. 7]?

I have already stated in my opening statement that in a total
war it cannot be prohibited to utilize property if it is permissible
to destroy it. The prosecution emphatically attacked this argu-
ment, which had also been previously voiced in the Flick and
Krupp cases, stating that all barriers would be removed if this
argument were to be put into effect. This is obviously incorrect.
The defense does not recommend that everything should be per-
missible, but rather that the line of what is prohibited should be
drawn at a different place than was done by the Hague Regu-
lations in the year 1907 in several of its provisions, namely, at
the same place for the occupant as for his opponent. Further-
more, the prosecution seems to object to this idea where a majore
ad minus is assumed, that not a minus but an aliud is involved.
That is also incorrect. The problem consists exclusively of the
guestion as to the extent to which the right of the individual
to property has to give way to war necessities and total and
economic warfare; and the very same problem is involved in the
destruction as well as the utilization or the seizure of property.

Professor Wahl stated in his final plea in Case 6 that warfare
of our time is the most inhumane in modern history. Conse-
quently, there cannot be the slightest doubt that the bombing of
open cities and the firing at individual persons violates the Hague
Regulations, and that both would be exemplary samples of crimes
against humanity if they were not overshadowed by the necessities
of war in the opinion of the victorious as well as that of the van-
-"—RefereTis made to the Flick, 1. G. Farben, and Krupp cases (United States vs. Fried-
rich Flick, et al., Vol. VI; United States vs. Carl Krauch, et al., Vols. VII and VIII; and

.United States vs. Alfried Krupp, et al., Vol. IX; respectively). In each of these cases find-
ings of guilt were pronounced in connection with the spoliation charge.
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quished nations of the Second World War. It is quite immaterial
to interpose that the bombing warfare by the Allies was solely
a reprisal measure. The decision of the combined General Staffs
of the Allies (of 10 June 1943) or “The Combined Bomber Offen-
sive Plan” does not speak in favor of it. The former Chief of the
American Air Forces, Spaatz, reports on what considerations this
decision was based.! Already in January 1943 the heads of the
Allied air forces, besides the destruction of the German industrial
capacity as the aim of the bombing offensive, had decided on
undermining the morale of the German population up to the point
where its capability of offering armed resistance would be broken
The British Field Marshal Robertson maintained the opinion,
already in 1921, that attacks on nonmilitary objectives and on
the population would play an outstanding part in the next war.?
Spaight has expressed himself most clearly in his book “Air
Power and War Rights” which has become famous.®! Spaight
stated in 1924 that in future wars the compliance with the basic
principle of the inviolability of the civilian population and the
private property would be impossible to put into practice, that it
would not be adapted to the nature of modern warfare, and that
consequently it had become obsolete from the point of view of
international law.

Here he quite correctly emphasized that the true aim of the war
is of a solely spiritual character. “* * * It is entirely a question of
persuading minds and nothing else,”* and the means by which
the minds are to be persuaded he sees in direct action by the air
force against the population. The theories of the Italian General
Douhet have become general knowledge. The roots of modern
air warfare therefore are based on a change in the views of all
civilized nations which arose from new technical possibilities;
they are not at all the execution of solely a reprisal measure. In
any case, however, aerial warfare foday is not considered to be
3 reprisal measure only, but as generally permissible, and that is
the decisive factor. For the question to what extent in a total
war the individual has to give way to the necessities of war not
only with regard to his right to property but also with regard
to his right to live; dive-bomber warfare is of special importance
within the scope of aerial warfare. I have emphasized in my
" Forelgn Affairs, April 1946.

2 Robertson, William, From Private to Field Marshal (Boston and New York, Houghton
Mifflin Co., 1921), page 351:

“Modern war being largely a matter of war against economic life, it has turned more and
more toward the enemies home country, and the old principle of making war only against
armies and navies has been consigned to the background. Raids on nonmilitary places may
be regarded as barbaric * * * but they are bound to play a prominent part in the next con-
test, and on a far more extensive scale than in the great war.”

3 Spaight, Air Power and War Rights (Longmans, Green and Co., London, 1924).
¢ Ibid., p. 8.
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opening statement that my document books are incomplete. A
special deficiency lies in the fact that I did not succeed in time
in collecting material on the nature and the large scope of this
kind of aerial warfare. Consequently, I can only refer to what
has come to the knowledge of the Tribunal, and add from my own
conviction that the systematic attacks on peasants in the fields,
children on their way to school, trains transporting people on
side tracks, civilians escaping from trains which had been brought
to a stop, and many other instances, show with terrifying clarity
what today is considered permissible. I would like to add that I,
myself, have been an aviator in two wars, and that I am able to
judge that the targets in such attacks are clearly visible to the
aviators, and that these were not mistakes but clearly intentional
acts. Aerial warfare, however, only gives us a partial view of
modern warfare. The first, almost decisive step in the direction
of the new form of the warfare was the expansion of the sea
blockade which arose from the fact that everything vitally needed
by the population of the blockaded country was included in the
list of contrabands.

Thus, the difference between combatants and noncombatants,
which up to that time had ruled the continental customs of war
and also the provisions of the Hague Regulations had already
been removed. It is also Lauterpacht’s opinion that already
hereby the change in the nature of warfare has become apparent.
The sea blockade is part of economic war, which gradually is
reaching the same status as the war of arms. A further part
of the economic war is the confiscation of private property which
took place for the first time in the First World War, namely by
England, and subsequently also by the United States. The char-
acteristics of all these developments are always the same; namely,
the receding into the background of any considerations for the
individual, the noncombatant as the combatant, in favor of achiev-
ing the aim of the war. Spaight says in his afore-mentioned
book* that the aerial warfare as he demands it and as it has
become reality in the Second World War would beyond a doubt
constitute a violation of international law. Here he refers to
international law in the form in which it existed at that time,
especially in the Hague Regulations. He adds that “if one
stopped there, one would leave air power unsatisfied. It is neces-
sary that international law should show itself ready to move
with the times, to be practical, transient, conciliatory, in the face
of new conditions; not precise, pedantic, obstructive.” The most
important voice from the Anglo-Saxon world with regard the
whole problem is again Lauterpacht, who says with regard to

_—
* Spaight, J. M., Air Power and War Rights, op. eit. supra, page 19,
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the limitation of the war to the armed forces and to the state
as the sole partner in the conduct of the war in his article from
which I have just quoted, that this is a theory, which had become
utterly divorced from the realities of modern warfare. An actual
change had begun long before the World War. No account of it
was taken in the numerous provisions of the Hague Convention
conceived in an atmosphere of unreality which surrounded much
of the work of the Hague Conferences.

Here also reference is, above all, made to the Hague Rules of
Land Warfare, which the prosecution wants to apply 40 years
after its existence in a completely changed world according to
its old formulation, and which the IMT in part has also made
the basis of its judgment. In fact, however, as these quotations
show, there is as little doubt in theory as in practice that through
the change of modern warfare the protection of private property,
contrary to all rules which were formerly set up, has been placed
into the background behind the necessities of warfare, no matter
whether an armed conflict or an economic war is involved.

With regard to the conclusions, which ecan be drawn from this
for the charge of spoliation in this trial, my own opinion merely
goes to the effect that the occupying power must be allowed to
do whatever the rules and practice permit the opponent of the
occupying power to do in the air, on the sea, and on the ground.
The occupying power is allowed to fight the economic war, whose
actual nature is the interference within the sphere of the in-
dividual and especially also within private property with all
means, which also interfere more deeply with the private sphere
than was earlier considered permissible. If the rule of the in-
violability of the enemy civilian population and the enemy private
property has been broken, then it does not correspond to inter-
national law to demand from Germany alone the strict adherence
to rules which were set up in a different historical period of
time. The discrepancy becomes even clearer if one visualizes
that the so-called spoliation constituted acts in territories which
the Allies themselves, in the blockade as well as in aerial warfare,
treated as enemy territory. They, on their part, considered them-
selves entitled, by violating the former customs of war and the
Hague Rules for Land Warfare, to intervene with regard to the
life and property in these areas. This is the same property
which the prosecution is trying to protect so painstakingly.
Should the occupying power be prohibited from doing what its
enemies are doing at the same time?

If the customs of warfare have changed with regard to the
protection of private property through changes in martial prae-
tice as well as the legal convictions of the civilized nations, then

164



the specific articles of the Hague Regulations pertaining to this
protection have become obsolete insofar as they contradict these
customs. The preamble of the Hague Regulations itself presses
the basic principle which has brought about these changes. Here
it is stated that the suffering brought about by war is to be miti-
gated, in as far as military mecessities permit it. In a war,
which is conducted by both sides as a total war, everything de-
manded by economic warfare is part of the military necessities.
This means that according to the basic principle of the Hague
Regulations everything is permissible which demands the main-
tenance and strengthening of the armament economy and the
voiding of the consequences of the economic war conducted by
the enemy, blockade war, and aerial warfare. This includes the
operation or closing down of factories or mines, the confiscation
of supplies, and all measures of a similar nature. Even the gain-
ing of property in industrial facilities can be justified from this
point of view, if urgent war requirements of an economic nature
cannot be met in any other way.

All this is confirmed by the evidence which has been introduced
in this trial, especially by Dr. Grube, based on the applicable
regulations of the United States Armed Forces on the treatment
of occupied territories. This material goes far beyond what was
introduced before the IMT and in the industrial trials. For this
reason alone a completely new recognition by the Tribunal which
has to make the findings is necessary. I do not want to antici-
pate Dr. Grube in the details, but at least I would like to repeat
several main points. The service regulations and instruction
books of the United States Army maintain the opinion—

1. The basic principle of military mecessity has priority over the basic
principle of humaneness.

2. The economic capacity of the occupied territory can be utilized for the
requirements of the occupation troops as well as for the furthering of future
military operations. The economy of the occupied territories is not only to
be brought into accordance with military necessity, but also into accordance
with the national future tasks of the occupying power.

8. The words “war supplies” in Article 53, paragraph 2, of the Hague
Regulations is to be given a wide interpretation. Everything constitutes war
supplies that is directly or indirectly useful for the conduct of the war by
the oecupant or what may be of use to him.

4. Private property can be seized in the case of military necessity. Private
property can also be seized in order to prevent it from falling into the hands
of the enemy.

5. The limitation of the requirements of the civilian population to the
minimum necessary for their existence is permissible in the case of military
Necessity.

" If one looks at this matter, then it again becomes evident how
far contemporary international law has become separated from
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the Hague Regulations. In this aspect we can leave the question
open whether the documents only show the contents of contem-
porary international law, or whether they helped to change inter-
national law. Even if one only wanted to attach to these pro-
visions the character of an authentic interpretation of the written
or unwritten rules of warfare, then this would have to be obli-
gatory for the Tribunal which views the evidence. This is ap-
plicable in the same way when the Tribunal considers itself to
be an American Military Commission or an International Tri-
bunal. After all, one must assume that also an international
tribunal, if it has been appointed by the American Government
and filled with American judges, will recognize these authorita-
tive statements by the American Armed Forces.

Besides that, it is of special significance, not for determining
the applicable international law, but for the decision of this
trial, that the defendants cannot be charged with mens rea, inso-
far as in an obviously excusable mistake they considered that to
be permissible what the American Armed Forces consider to be
permissible today. Already for the better reason the decision
in any case, will have to be based on the fact, whether, and to
what extent, the actions of the defendants went beyond the limits
which were set up in these regulations of the United States. The
presentation of evidence has shown that this was not the case.
The discussion of the individual offenses, with which my client
has been charged, would go beyond the time limit of this plea.
I therefore shall not go into them in detail, especially since the
predominant part of the allegations by the prosecution which have
so far been made against my client are at the same time directed
against the defendants Pleiger, Kehrl, and Rasche whose defense
counsel will go into more detail with regard to these topics of
the prosecution.

As to any responsibility of my client according to criminal
law it is of decisive importance to consider, in addition to the
legal views which I have set forth, and in addition to the actual
statements made on the nature and extent of the so-called spolia-
tion acts which have been proved by the presentation of evidence,
whether what occurred was caused by Koerner’s attitude. As
far as spoliation is concerned, this also depends on how Koerner’s
position in the Four Year Plan and in the Hermann Goering
Works is to be judged. I shall deal with that later.

JUDGE MAGUIRE, presiding: Counsel, before you proceed, is it
your opinion that under the current state of international law
there are no limitations as to the right of an occupying power
in its treatment of civilian populations or the use of property?

DRr. KoCH: Oh yes. In my opinion there are limitations.
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JUDGE MAGUIRE: In your brief or elsewhere do you point out
what you think these limitations are?

Dr. KocH: Yes.

JUDGE MAGUIRE: Now, with respect to the rules of-——mnot land
warfare but the matter of treatment of populations generally, do
you take the position that under current or present inernational
law there are any limitations on what can be done to civilian
population ?

DR. KoCH: Yes.

JUDGE MAGUIRE: And are those stated in your brief?

Dr. KoCH: Yes.

JUDGE MAGUIRE: Before you proceed, I might say that I would
ask if the prosecution makes any reply argument that they be
prepared to present their opinion as to whether or not the rules
and regulations of land warfare, and the rules and regulations for
the treatment of industries and populations in occupied territories,
constitute a declaration of international law or are in accordance
with international law.*

All right, Doctor—if you will pardon the interruption.

DR. KocH: To clarify the matter, let me repeat once more what
I said here. I am not of the opinion that there are no limita-
tions. Rather, I am of the opinion that the limit must be drawn
at a place different than where the limitation is drawn in the
[Hague] Rules of Land Warfare, and in my closing brief or trial
brief I shall explain that.

Slave Labor

1. With regard to slave labor I refer, in full extent, to my
opening statement where I already dealt with the question of
whether or not slave labor is still eriminal today. In this con-
nection T am not speaking of inhumanities or crimes connected
with the treatment of forced laborers. Of all the evidence rele-
vant to an appraisal of the legal issue I want to single out one
zt}atter, that is the fact that even now Control Council Proclama-
tion No. 2 of 20 September 1945 is still valid in Germany, ac-
cording to which it is permitted to deport Germans for forced
labor abroad. The Russians did that to a large extent and are
still doing it. As the Tribunal knows, all the Russians did pur-
suant to a controversy in the Control Council was to invoke the
Proclamation and an objection raised had to be dropped. (Koerner
72, Koerner Exz. 317.) Ounly recently, the press spread the news
that the Russian occupation authorities conducted new compul-
Sory conscriptions in Saxony for the purpose of assigning labor
to the uranium mines which they run themselves. The uranium

———
. 'Ses 1:.heA re.!mtta.l statement of the prosecution, section XIIT J, particularly the part en-
titled “Limitations on Belligerent Occupation.”
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mines are hermetically isolated from the outside world. This oc-
currence which I take it is known to the Court, as well as similar
ones, shows that these procedures are not only based on valid
laws but are “research work” actually carried into effect. In
my opening statement I have already referred to the astonishing
fact that in February 1947 the Russians objected to the pro-
hibition of forced labor in the United Nations Commission on
Human Rights (Koerner 507, Koerner Ex. }39.)

Let me make an interpolation here. On this last fact I state
I could find proof only from a newspaper article. It is my hope
that Swiss friends of mine will shortly make available to me
the original transcript from the United Nations Commission,
which will establish the fact which I have here alleged.

It is very difficult to imagine on what grounds deportation to
forced labor is to be criminal in Nuernberg if the ruling four
major powers in the exercise of their sovereign right declare such
deportations from Germany permissible in view of the fact that
one of them actively engages in it, without the others being able
to interfere, and in addition, the same fourth major power, as a
matter of principle takes the view before the forum of the United
Nations that forced labor is permissible. Moreover, Germany
introduced forced labor under the duress of war, while the oc-
cupying powers are practicing or tolerating it as applied to a
vanquished Germany after the end of the war. Either forced
labor amounts to a violation of a basic human right in which
case it is just as much prohibited if applied to the vanquished
party after its unconditional surrender and even much more so
because a law of this type must particularly find practical ob-
servance in the event that the power which ought to be in a
position to protect it is no longer in existence, or—as an alterna-
tive—forced labor entails no violation of such a basic law, in
which event its application during war time does not constitute
a crime against humanity. From the point of view of higher
ethics I condemn forced labor most severely as being a degrada-
tion of men. I have already expressed this in my opening state-
ment. Likewise in my opening statement I expressed the thought
that this Tribunal would make an important contribution to the
further development of international law if it were to repudiate,
on legal grounds, any conviction on the charge of forced labor.
I repeat this. There is a great difference between regarding
forced labor as abominable on humanitarian grounds and being
permitted to punish it on legal grounds. The law valid today
and the factual usage of the world do not justify a conviction.
If there exists any foundation for future law it is to be found
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in adherence to valid law and in the ungualified desire to bring
about its realization.

A desire to see justice done with reserves attached to it is truly
no such desire at all and lacks every power to set standards and
to be binding in effect. The argument that the continuity of the
administration of justice, as practised hitherto in Nuernberg,
is to remain unimpaired, combined with the intent to pave the
way for future law by inflicting penalties, constitutes a reserve
of this type. As already set forth by me, the according of priority
to future law by setting aside existing valid law does not only not
aid but is detrimental to the development of future law. There-
fore, I hold that there can be no conviction on the count of
forced labor, and I request that everything I have to say on this
subject be accepted in the light of this reserve.

2. In addition, by way of anticipating I would like to say the
following in regard to the special responsibility of my client.
Forced assignment of foreign labor is a matter of absolutely
fundamental importance. The prosecution is mistaken if it pro-
poses to hold a man in Koerner’s actual position responsible for
actions which were quite outside the sphere of his competency.
Consequently, the evidence shows that my client does not bear
any responsibility for what has happened, and that in those
cases in which he came into contact with employment problems
the attitude taken by him had no influence whatsoever on what
was initiated or carried out by others.

3. I will here elucidate very briefly the purport of the evidence.

First of all, there is the question of the responsibility for the
fact that as early as 1940 Poles were allegedly employed as forced
labor in German agriculture. The prosecution has not proved—
except perhaps in individual cases—that the employment of those
Poles actually took place by force; it merely proved that State
Secretary Backe had such a plan, which, after initially being
opposed by State Secretary Syrup, was then approved by him
also. Both State Secretaries were completely independent vis-a-vis
State Secretary Koerner. It is not apparent how the discussion
in the General Council can make my client responsible for a plan
that others were pursuing and for which he himself neither took
the initiative nor contributed anything personally. The General
Council had no authority to reach decisions, and in this case also
it reached no decision. Koerner was not active at all. It has
also been ascertained that the systematic forced deportation of
foreign workers began only after Sauckel’s appointment, which
took place in the spring of 1942. Koerner bore no responsibility
for Sauckel, who was completely independent. Even in January
1942 one of the chiefs of the Business Group Labor of the Four
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Year Plan, who was representing Syrup at the time, recom-
mended, in a decree to the occupied territories, the preparation
of the measures necessary in the event that the introduction
of forced labor should be decided upon. This is proof that still
at this date those in the Four Year Plan were proceeding on the
assumption that no compulsory recruitment was taking place in
the occupied territories. For the Busineéss Group Allocation of
Labor, Koerner likewise bore no responsibility.

As chairman of the Aufsichtsrat of the Hermann Goering
Works, Koerner had nothing whatsoever to do with questions of
the employment of foreign workers. Neither according to Ger-
man corporate law nor in actual practice did that fall within his
province. Moreover, Koerner was chairman of the Aufsichtsrat
of the Hermann Goering Works only until the spring of 1942,
and it has not been proved that foreign forced labor was em-
ployed in German industry during that period.

Likewise, Koerner’s functions as member of the Central Plan-
ning Board cannot establish criminal responsibility on his part
for the compulsory use of foreign manpower. Since the three
other members of the Central Planning Board (Reich Minister
Speer, Field Marshal Milch, and Minister of Economy Funk) were
found guilty because of their activity in the Central Planning
Board,* among other things, it at first appears that the fourth
member, the defendant Koerner, must also be responsible. Very
briefly I should like to sketch the picture of the Central Planning
Board that has transpired. The evidence has corroborated every
one of the statements I made in my opening statement regarding
the Central Planning Board and Koerner’s total lack of influence
in it. In addition, contrary to the assumption of the IMT, it
has become clear that the Central Planning Board was compe-
tent neither de facto nor de jure for the recruitment and em-
ployment of manpower, and that it had no authority in this
sphere. Sauckel alone was in charge of recruiting manpower, and
Sauckel was never subordinate to the Central Planning Board
but only to Hitler, until, after a long struggle, Speer, in his
capacity as Armaments Minister and without any connection
with the Central Planning Board, managed to acquire a certain
authority in this domain. So far as any influence was never-
theless exercised, on the occasion of meetings of the Central Plan-
ning Board on questions involving the recruitment of labor, that
was not action on the part of the Central Planning Board but
Speer’s affair in his capacity as Armaments Minister, or Field
ml“unk were defendants in the Trial of the Major War Criminals before the

International Military Tribunal.
Milch was the only defendant in the case, United States vs. Erhard Milch, Case 2, Volume II,

this series.

170



Marshal Mileh’s affair as Speer’s deputy. No decision of the
Central Planning Board on labor allocation questions is to be
found at all. Perhaps, like Speer and Milch, my client could
be held responsible if he had ever taken any personal activity
in the matter of forced labor, but in no instance did he do so.
Koerner was not even a Bedarfstraeger [requirement bearer].
Since, on the other hand, the group of three men of which the
Central Planning Board consisted was never active as such in
questions of labor allocation, Koerner cannot be held responsible
because he was a member of the Central Planning Board. The
evidence presented before the IMT did not make clear the true
nature of the Central Planning Board. My contention that this
committee was merely an institute of Speer’s and that Speer
alone, and exclusively, possessed the actual power in it has béen
proved by the evidence to such a degree that Koerner could not
be held criminally responsible even if decisions by the Central
Planning Board regarding the employment of forced labor ex-
isted, and even if he had taken part in them. Votes were not
even cast in the Central Planning Board; they were only orders
of Speer’s. Moreover, these orders were not directed to Koerner,
but to the agencies competent for carrying out the programs; and
Koerner was not one of them. It has been shown that the
opinion, which even the defense embraced initially, that a com-
mittee of three men must, perforce, be a sort of democratic in-
stitution in which everyone had his say and in which everyone
must have had some influence is completely erroneous. The Cen-
tral Planning Board was an authoritarian institution, like every-
thing in Hitler’s state, and the authority resided in Speer alone,
who, to be sure, merely carried out, for the most part, decisions
which Hitler had already reached. Xoerner was entirely with-
out influence, and 1 was perfectly accurate in saying, in my
opening statement, that here too his behavior in what took place
was not even casually conditioned, to say nothing of his bearing
any responsibility for what happened. He did not collaborate;
objection to the activity of the others would have been as im-
possible as it would have been fruitless; and the extent of his
entire activity was minute. All the known stenographic minutes
of the Central Planning Board, embracing thirty-eight meetings
of a total of sixty, comprise 2,036 pages. All the statements
made by Koerner in these meetings amount to a total of not quite
six and a half pages. What is more, these statements deal mostly
with unimportant things. His case as member of the Central
Planning Board is diametrically antithetical to Speer’s and also
to Field Marshal Milch’s.

Herewith I have concluded my treatment of the individual

171



facts. My client was much further down the scale in the hier-
archy of the Third Reich than the prosecution supposes. For all
the spheres in which Koerner was active, I shall like to draw
the Tribunal’s attention, with particular emphasis, to the fact
that the evidence has reputed everything that might be construed
in any way as responsibility on Koerner’s part. The fact runs
through the entire evidence like a red thread that Koerner’s
position was not even executive, much less leading, but was purely
mediatory, and in the domain of the Central Planning Board it
was even purely representative in nature.

Koerner was a State Secretary in the Prussian Ministry of
State, and as such was called upon by Goering for the work in
the Four Year Plan. In this capacity and position he had much
smaller powers than the State Secretaries in the technical Minis-
tries had. They had the right to represent their Ministers to
the full extent. They availed themselves of this right. Koerner
did not have this right. For Goering personally was the Pleni-
potentiary for the Four Year Plan. The task had been tailored
to fit him solely and alone; he personally possessed the extra-
ordinarily extensive plenipotentiary powers and authority to issue
instruections to all agencies of the State and the Party. Goering
delegated these powers only to two men, namely, Speer and
Sauckel, and this was done on explicit orders from Hitler who
made these men his own deputies and subordinated them formally
to Goering in order to conceal from the outside world the extent
to which, even then, Goering was being deprived of power. In
the Four Year Plan, Goering occupied the foreground even more
prominently than, in view of his nature, was the case usually.
He overshadowed everything and permitted no one, least of all
Koerner, autonomous powers outside his own narrow field.
Koerner was Goering’s deputy only in current business affairs,
that is to say, in matters that took place within the framework
of decisions already laid down by Goering and which had to be
worked out administratively. Thus, practically speaking,
Koerner was merely the chief of an administrative office with
primarily inner office functions. He himself wished to be no
more.

Nor was Koerner the superior of the various plenipotentiary
generals, business group chiefs, ete., of the Four Year Plan. They
were directly subordinate to Goering, and, de facto, were much
more influential than Koerner. In the General Council of the
Four Year Plan, and later in the Economic Leadership Staff East,
Koerner, to be sure, presided as Goering’s deputy, but the evi-
dence has substantiated the fact that neither of these two com-
mittees had the authority to reach decisions, and that Mr. Koerner
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also never reached independent decisions within the framework
of these committees in the field of economic policy or in any
other field. Rather, simply holding the chair, without other
competencies or powers of his own, except that of conducting
the proceedings, is a characteristic example of the nature of
Koerner’s activity, which was primarily administrative and or-
ganizational, but not commanding or even initiative. In the
Main Trustee Office East also my client was excluded from the
channels of command.

With respect to Koerner’s position in the Hermann Goering
Works I shall show in my closing brief what I have already set
forth in my opening statement, namely, that the Aufsichtsrat of
a German Aktiengesellschaft, contrary to the regulation under
American law, is not an acting and executive organ but merely
possesses certain rights of supervision. In addition, according to
the statutes of the Hermann Goering Works, Goering himself was,
so to speak, the super Aufsichtsrat of the corporation bearing
his name. Accordingly, in the Hermann Goering Works, Koerner
did not even have the position normally occupied by the chairman
of an Aufsichtsrat; here too he was overshadowed by Goering’s
personality, which was endowed with an altogether extraordinary
predominance. He kept everything in his own hands; jealously
saw to it that all decisions of any importance were reserved to
him personally, decreed everything himself, intervened in every-
thing himself, and arrogated to himself the position of Fuehrer of
the Hermann Goering Works, which—in contravention of the
provisions of German law—he even had incorporated in the
statutes. When, in the spring of 1942, Koerner resigned from the
Aufsichtsrat of the Hermann Goering Works, not his least reason
for doing so was the way in which Goering kept going over his
head, which he no longer found tolerable.

When Koerner’s resignation from the Hermann Goering Works
had already been decided upon, he was called to the Central
Planning Board. I have already expatiated at length on Koerner’s
activities in the Central Planning Board in connection with the
subject of forced labor. But at this time, in order to fit this
picture into the over-all framework of Koerner’s position, I
should like to emphasize one thing. The Central Planning Board
was created at a time when Goering was falling into the back-
ground, as compared to Speer, in the economic sphere. To a
large extent the Four Year Plan had lost its importance. In
being called to membership in the Central Planning Board,
Koerner was by no means achieving new powers; rather he en-
tered this committee only so that it should not be too apparent
to the outside world that Goering had been eliminated. But if
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Goering’s position at this time was already weak, how much
weaker must Koerner’s position have been. FEveryone familiar
with conditions at that time was perfectly clear on this point,
and the evidence has corroborated it just as clearly. '

I will say only a few words regarding my client as a person.
The Tribunal has heard him testify in his own defense. The
Tribunal is also familiar with the documents in which his per-
sonality is made manifest. The extreme ideologies of the Party
were alien to Mr. Koerner. Where he could help others he did
so, and he was not afraid to devote himself wholeheartedly. Like
50 many in Germany, he believed in the cause he was serving.
He also shares with a great many others the fact that he re-
mained on the periphery of the events that constituted his and
the world’s fate, and that he never reached a position in which
he himself could exercise any influence on these events. Seen
from this aspect, Koerner’s case is unimportant, and at the same
time it is important because it reflects what was, apart from the
outward appearance of his position, the fate of the majority.
He too was caught up in vastly powerful occurrences that swept
all before them, and that, both internally and externally, left
infinitely less scope for personal decisions than may appear to be
the case today.

[Recess]

Before the recess I had stated how much less scope there was
for personal decisions, than may appear to be the case today.
I now conclude.

I shall deal with a number of questions only in my closing
brief, that is the question of the necessity and the legal impli-
cations in acting on orders. In conclusion, I return to what I
said at the beginning of my presentation. I stress the fact that
I am not speaking of the principle of {u quoque, but of a change
in international law. Therefore, in this connection I do not
speak of events that are merely infractions of international law
and can neither effect a change nor be cited for purposes of
exegesis. Jackson said, before the IMT:* “let me state this
clearly: this law, * * * if it is to be of avail, must condemn
aggression on the part of every other nation, not excepting those
sitting here in judgment.” Indeed, universality of law is insep-
arable from valid international law. Jackson’s successor as Chief
of Counsel of the United States in Nuernberg, General Taylor,
m Jackson, in the opening statement of the prosecution before the International

Military Tribunal on 21 November 1945, stated (Trial of the Major War Criminals, op. cit.

aupra, vol. II, p. 164):
“And let me make clear that while this law is first applied against German aggressors, the
law includes, and if it is to serve a useful purpose it must condemn aggression by other

nations, including those which sit here now in judgment.”
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spoke on 28 July 1947 before the Fifth International Judicial
Congress in Geneva and demanded the establishment of a per-
manent world court to promulgate an international legal code.
For, he said, international penal law is now being applied to the
citizens of the defeated Axis countries, and he continued,
(Koerner 182, Koerner Ex. 205) “The trials of war criminals,
and the principles on which they are based will be stultified by
failure to universalize these principles and their attendant sanc-
tions.” This shows that General Taylor too adopts the position
that the Nuernberg principles either must be universally valid,
or are not valid at all. They have not become universal; conse-
quently, they no longer possess binding force, if they ever had it.
What General Taylor feared has taken place, and that is what
is at issue here. To be sure, these principles have not become
ridiculous, since they are principles of an eternal nature, which
some day will be victorious over all obstacles. But Nuernberg’s
aim, “to build a2 new world of just law,” has not so far been
achieved, and this fact must be faced. The conclusion to be
drawn from this can only be that we must adhere to law as it is,
and no longer apply legal principles that are in reality not legal
principles at all, but postulates. If that is done Nuernberg will
conclude with a judgment borne of respect for the binding force
of law, and thus with an affirmation of lawfulness in an unlawful
world. The prosecution is attempting to seclude the Tribunal
from the world today. Nuernberg is to remain an island. 1
recommend that this high Tribunal thrust aside that which sep-
arates it from the reality of our present day. To be sure, a
large part of the material submitted in this proceedings will
become immaterial for many decisions including the judgment.
I request, namely the acquittal of my client Koerner.

F. Extracts from Closing Statement for the
Defendant Pleiger*

Dr. SERVATIUS (counsel for the defendant Pleiger) : Mr. Presi-
dent, Your Honors! The gravest though not the most dangerous
charge leveled against my client is participation in the planning,
preparation, and waging of a war of aggression, which is the
source of all the other miseries in war.

The IMT defines the waging of a war of aggression by the
fact of initiating armed conflict.

The IMT refused to enter upon the causes leading to armed
conflict. Tt did not examine whether the security of the country
Tp]eteclosing statement is recorded in mimeographed transcript, 15 November 1948,
bages 27607-27654. The opening statement for defendant Pleiger is reproduced in section V,

Volume XII. Pleiger's final statement to the Tribunal is reproduced in section XIV, this
volume.
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or a preceding economic struggle had created such a state of
necessity for the country that war was justified as necessary dé=
fense for the preservation of the existence of the country.

Thus, the IMT tolerated no discussion of the consequences of
the Treaty of Versailles as the cause for the Second World War.
The archives of the countries participating in the war remained
closed.

War is revolution in the life of a people. Both war and revo-
lution are, as an attack on the existing order, prohibited by those
who profit by it; but both remain as fundamental rights.

The result of the conflict provides occasion for the decision
whether the conflict was a base outrage or a hallowed deed. Thus,
a discussion of just cause is precluded.

Thus, the position adopted by the IMT limits, in a decisive
way, the concept of war of aggression according to the London
Charter, namely, by defining it as the deliberate initiation of
armed conflict.

The IMT refused to define the motive that led to war of ag-
gression, which could be provided heretofore, for good reason,
neither by theory nor by practice.

This limitation on the facts at the same time restricts the
number of participants to the small circle of persons who were
involved in the planning, preparation, and waging of the armed
conflict.

Alongside this armed conflict, and predating it, we have the
economic war. It is a self-evident struggle waged by the eco-
nomically weaker party as defense against the attack of the eco-
nomically strong.

The planned economy of the Four Year Plan served this war
of defense with the slogan ‘‘Securing the Food Supply.”

The outward sign of this economic struggle is the world of
foreign exchange provisions. Other symptoms are protective duty
and export premiums, control of foreign trade, restrictions placed
on export and import; the last line of defense is autonomy, the
attempt to evade the enemy’s measures by exploiting domestic
raw material.

These measures are also designed as a way of opposing the
stronger forms of economic struggle, and can be used in addition
to armed conflict and as substitute for it. They are precautionary
measures taken by the state as defense against blockade and
economic sanctions which can be less justified but more effective
than attack with arms.

It is the natural right of every country to be prepared against
such measures.
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Now, the prosecution has attempted to make the measures of
the economic conflict, particularly those of the Four Year Plan,
part of the preparation for the armed aggression, and to hold
the economists responsible for crimes against peace.

The prosecution refers to the fact that the defendant Pleiger
and his alleged coconspirators occupied high positions in the
financial, industrial, and economic life of Germany.

Those are the words in paragraph 2 (f), Article II, of Con-
trol Council Law No. 10, which thus introduces the concept of
a collective guilt on the part of the industrialists.

The IMT did not apply this law, and thus repudiated the dis-
regard implicit in this anticipation of its verdict.

The Nuernberg Military Tribunals, likewise, which later had
to concern themselves with this same provision, ignored this
bastard of international law [Bastard des Voelkerrechtes].

The IMT clearly adopted a position against the unlimited ex-
tension of the circle of participants in the preparation for ag-
gressive war, and demanded proof of the knowledge of concrete
plan for the waging of armed war.

The prosecution refers to such phrases as “living space”
[Lebensraum] or the gaining of “freedom and space” [Freiheit
und Raum] which Hitler used in a secret memorandum, or Goer-
ing used in a speech.

Aside from the fact that Pleiger had no knowledge of either
of these statements, they are expressions of wishes and distant
objectives, not of concrete plans.

These were concepts inspired by the fact that Germany was
deprived of her colonies which then, in effect, became living space
for her enemies. This is the principle of living space, which
others, today, with world wide approval, are permitted legally
to realize.

The prosecution’s chief argument is indirect proof. The argu-
ment is that the defendant Pleiger must have been able to deduce,
from the economic measures, that a war of aggression was in-
tended.

The prosecution has brought forward the same arguments in
other trials. But it is known to the Tribunal that all of the
Nuernberg Tribunals acquitted the economists of crimes against
peace; that is true of the trials against the directors of the Krupp
firm and of I. G. Farben.

I refer particularly to the convineing grounds on which the
chief defendant in the 1. G. Farben trial, Professor Krauch, was
acquitted.

Until 1940 Professor Krauch was chief of a main department
in the Office for Raw Materials and Synthetics, and occupied like-
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wise the office of a Plenipotentiary General for Chemistry. The
judgment stated that he was far below the group of the small
circle of initiates who had knowledge of the war of aggression.

Pleiger was in office only for a brief period and was one step
- lower even than Professor Krauch; he had the same rank as his
codefendant Kehrl, who is not charged with crimes against peace.

In addition the IMT pronounced no verdict of guilty because
of economic activities on the charge of crimes against peace.
Speer and Sauckel were acquitted on this count of the indictment,
although they both had close connections with Hitler.

* * * * * * *

The next charge leveled against Pleiger is the economic spolia-
tion of the occupied territories.

According to Ordinance No. 7, Article X,* the facts as estab-
lished by the IMT are to be binding for the Tribunal.

The same is not provided regarding the legal opinion of the
IMT. The judge’s fundamental rights to form his own legal
opinion must not be prejudiced; otherwise he forfeits the name
of judge. Such a prohibition would, at the same time, be a pro-
hibition against examining law and allowing it to continue its
development, which law was promulgated by a fortuitous com-
mittee in a time of political tension. In order to arrive at the
concept of criminal spoliation according to the Charter, we must
return to the concept of war. Whereas previously we were deal-
ing with the question when the war began, the question now
is what is war? If war is only a conflict with weapons, then
everything that takes place outside the conflict is not justified
by the war.

It is at this point that we have the discrepancy between the
concept of land warfare and sea warfare laid wide open.

Sea warfare is primarily economic warfare, and moveable prop-
erty, by virtue of its easy susceptibility to seizure, does not enjoy
the protection of humanity there. As a matter of fact, contra-
band comprises, everything which is allegedly still inviolable in
land warfare—machinery, supplies, and raw materials.

The Hague Convention on Land Warfare does not deal with the
seizure of objects which, according to the concept prevailing at
its time, could not be seized and shipped off. The concept of
humanity does not form the reason for the different procedure

* “The determinations of the International Military Tribunal in the judgment in Case No. 1
that invasions, aggressive acts, aggressive wars, erimes, atrocities, or inhumane acts were
planned or accurred, shall be binding on the tribunals established hereunder and shall not be
questioned except insofar as the participation therein or knowledge thereof by any particular
person may be concerned. Statements of the International Military Tribunal in the judgment
in Case No. 1 constitute proof of the facts stated, in the absence of substantial new evidence

to the contrary.”
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applying to land and sea warfare, respectively, bub represents its
feasibility.

The Hague Convention on Land Warfare does not deal with the
problem of economic warfare.

It takes up at the point when a fighting army, having occu-
pied a territory, has to be provided with supplies. This same
army requires provisioning and billeting for man and horse on
the spot of its location. By no means, however, does this same
army require any current production of ammunition and arms.

The Hague Convention on Land Warfare proceeds on the basis
of the assumption that a completely equipped army is leaving for
combat and that the war is over once powder and shot are ex-
hausted.

In 1914 this was still the condition of the armies facing each
other when they were almost completely devoid of ammunition
and weapons after the decisive initial fighting in the fall of that
year.

It was America that contributed toward expanding land war-
fare into economic warfare.

In modern warfare the requirements of economic war have
created conditions which render the utilization of machinery,
supplies, and raw materials and the operation of plants as an
exigency of war.

The element of war exigency is confronted by the humanitarian
trend of thought.

‘However, qualifications on humanitarian grounds are relative
only and do not exist for their own sake and by their own right;
they have to adjust themselves to economic warfare as they do to
sea warfare. This quality of relativity becomes apparent by the
course of development taken by combat techniques.

In using the techniques of air-raid attacks and atomic bom-
bardment no consideration was paid to the humanitarian concept
contained in the Hague Convention on Land Warfare, and in-
numerable civilians were killed and private property valued at
billions was destroyed. This was done in entire disregard of
Article 22 of the Hague Convention on Land Warfare which
states in unambiguous terms:*

“The combatants do not have the unrestricted right to choose
the means of inflicting damage upon the enemy.” [Translated
from the German version]

The manner in which modern warfare directs itself against
the war potential illustrates the close connection existing between
combat operation and economic warfare.

* Annex to Hague Convention No. IV, 18 October 1907; TM 27-251, Treatise Governing
Land Warfare (United States Government Printing Office, Washington, 1944), Article 22,

page 23,
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What is to be considered object and objective of war is proved
by the air-raid attacks and is proved by the destruction inflicted
by the retreating enemy in his own country upon his own plants.
The yielding party knows that whatever it leaves behind will
have to be used by the enemy if he desires to continue the struggle.

Whatever the retreating combatant, so to say, yields up as
“‘derelict” is seized by the new army.

A state that undertakes demolition work in its own territory
and thus gives precedence to the exigencies of war over humani-
tarian laws is in no position to demand that the victor show a
greater humanitarian response. It cannot expect the victor to
consider standing factories as an inviolable haven, and even re-
construct demolished plants and continue to operate them in the
interest of the vanquished party.

The Hague Convention on Land Warfare deals with the “Re-
quirements of the Army of Occupation” only in the light of the
type of warfare in people’s mind at that time pursuant to the
experiences made during the German-France War of 1870 and
the Russo-Japanese War of 1905.

In view of that we will therefore be looking in vain in the
Hague Convention on Land Warfare for provisions concerning
something of the greatest importance for modern warfare, that
is, provisions concerning factories. What is involved there are
performances in kind or the rendering of services for the troops
requiring billets as well as nonmotorized transportation.

These narrow bounds are derived from the authoritative Ar-
ticle 52 of the Hague Convention on Land Warfare. It is the
local commandant who, according to that passage, has the au-
thority to decree the performance to be rendered for the troops,
that is, therefore not the individual soldier. And the highest
level mentioned in Article 51 is the “commanding general.”

If you peruse Articles 53-65, quoted by the IMT, you will find
characteristically enough that there are no restrictions in effect
when the most important thing of all is concerned. In connection
with the expropriations of governmental or private property
which, by some means or other, in the form of toute espéce de
munitions de guerre can be utilized for warfare, seizure is per-
missible without restrictions.

It is significant that special mention is made there of means of
transportation and communication, including cables. In the way
of techniques these represent what was considered, at the time,
as a particular requirement of the occupying army in the interest
of war. Here you have the initial point of the road leading up
to modern developments.

Pursuant to Article 55, the usufructuary right over all revenues
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may be expropriated from the state. In this respect it is sig-
nificant that at this point again there is no mention of factories
in this article, though it enumerates forests and agricultural state
domains as well as public buildings and real estate.

The Hague Convention on Land Warfare does not contain any
basic prohibition banning the seizure of private property.

Article 46 merely contains a directive for military discipline
and military decorum with a view to respecting family honor, the
life of civilians and small civilian property which is not to be
confiscated arbitrarily from the civilian. Everybody who has
gone through it will know what is meant by that.

Faced with the economic exigencies of modern warfare it is not
possible to resort to Article 43 for determining precedence of
“public order” over war exigencies. Particularly under this as-
pect it becomes clear the precedence goes to the exigency because
the duty to maintain order is specifically stated as being one “in
accordance with possibilities” and “inasmuch as there exists no
compelling obstacle.”

If it is permissible to obstruct public life by means of block-
ade or demolition or by pressure exerted upon neutrals, in that
event the occupying power has no commitment to commit military
suicide by supplying the needs of the occupied country in an al-
truistic manner and despite its own needs, and by protecting it
from measures imposed upon it by its enemies.

In modern warfare the occupied territory becomes part of the
economic sphere of the occupying power.

If it is desirous to receive economic aid it has the duty to
render the same.

It is not entitled to lay claim to a more favorable state than
that held by the victor who continues to wage combat.

Pleiger is charged in this trial to have participated in the
so-called “systematic spoliation.”

What the IMT indicated as being systematic spoliation is not
the spoliation referred to in the Hague Convention on Land
Warfare, which latter spoliation is the crime committed by loot-
ing soldiers in violation of their own country’s order. Systematic
spoliation, on the other hand, represents the act of implement-
ing an official order.

In taking over the management of plants or the shipping of
machinery Pleiger was not motivated by any greed seeking his
own advantage. His personal gain and his own plant had nothing
whatsoever to do with all this. Whatever he did was done by him
pursuant to Wehrmacht order or orders of supreme Reich agen-
cies issued in behalf of the Wehrmacht and for the Reich.
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The basic idea contained in the Hague Convention on Land
Warfare, that is, the idea of humanitarian reasoning only goes
into effect in the event that the other basic idea, that is, exigencies
of war, including also those of economic warfare, fails to justify
measures but is the cause of obviously arbitrary action inflicting
unnecessary suffering.

The plea of unexpectability is determined by the suffering of
one’s own country concomitant to war. _

The end of World War II shows the scope of the right held
by the occupying power. Even after termination of combat ac-
tion and void of any war exigencies, the victorious powers are
ordering the same economic measures to go into effect, simply
as a continuation of economic warfare.

The external manifestation is to be found in “restitution.” In
this connection the idea of humanitarianism is not at variance
with what is being stigmatized as systematic spoliation in this
trial.

It is said that the Hague Convention on Land Warfare does
not apply to Germany. Scholars, and particularly German schol-
ars too, have tried to lift the secret as to why this should be
the case. But the citizen who is systematically being deprived
of his property cannot understand the reason for having a prin-
ciple applied against him which is the subject matter of the trial
here. The jurist fails to see why something now having the
effect of law should be liable for punishment retroactively. The
real reason to explain the Hague Convention on Land Warfare
as being nonvalid is the fact that it was never valid in the
sphere of economic warfare.

Humanitarianism has discovered a new interpretation and is
continuing to lose even more ground in this respect as well as
in regard to weapon combat.

Nowadays seizure is not only confined to machinery and plants,
but without any ado millions are expelled from their homeland
because this appears necessary in the interest of economy in
order to make it possible to utilize living space, the latter con-
cept allegedly so tabooed.

The supposed virtue of the other side during the war merely
consists in their not having occupied a larger size enemy terri-
tory for many years.

But wherever there was just a strip of land to be found which
offered an opportunity for economic measures to go into effect,
the enemy side too, immediately seized it in exactly the same
manner as Germany did out of sheer necessity. ’

My colleague, Dr. Grube, defense counsel for the codefendant
Kehrl has submitted the provision pursuant to which the United
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States Army comported itself in Sicily; therein you will find the
very thing passed into law which is being prosecuted here on
the charge of crime.

I am able to draw your attention to a communication of the
French Foreign Office published in August of 1948 in connection
with the issue of the dismantling of German economy. This
communication admits the systematic spoliation particularly of
the Baden watch industry, prior to capitulation, on the matter-
of-fact grounds that this watch industry was a prerequisite for
France for the production of weapons in the war against Japan,
and emphasis is placed upon the statement that all the Allies
comported themselves in an identical manner.

I respectfully request this Tribunal to procure this communi-
cation for their judicial notice, as it was not yet made available
to me in its text.

This practice of governments was not known to the judges of
the IMT and it compellingly demands new findings, if necessary
even at variance with the findings of the high authority of that
International Tribunal.

This reference to governmental practice is not to imply any
reference to the illegal actions of other parties or to imply any
appeal made to the maxim of tu quoque, but merely shows what
is valid law.

The charges of which Pleiger is indicted are, first of all, those
of spoliation by means of the legal acquisition of plants and
works.

In order to evaluate these legal happenings it is necessary to
check into Pleiger’s legal position and responsibility.

Pleiger did not hold the position of a free industrialist like
Flick, Krupp, or Roechling, but much rather he was the employee
of a Reich-owned enterprise. If you wish to compare his posi-
tion with the corresponding position in a private enterprise, it
was that of a technical manager.

Special emphasis must be placed upon the fact that the Reich
was the sole shareholder, and as a result the general shareholders’
meeting, the Aufsichtsrat, and the level directing economic poli-
cies were all incorporated in one person.

These three functions of the Reich were exercised by the high-
est level directing economic policies, that is by Goering or by his
direct order.

In the directives issued for the combine, Goering clearly pro-
nounced that he reserved all directives unto himself in his ca-
pacity as chief of the enterprise, not only in all fundamental
questions, but going into all details.
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As a result the legal status of the Vorstand suffered a decisive
change from that normally prevailing under corporate law.

Not only did the Reich exercise the right of supervision and
control, the Vorstand being charged with the management, but—
over and above that—whenever questions of fundamental im-
portance were involved, the Reich availed itself of the right to
issue directives vested with the proprietor, and Pleiger was bound
to obey.

This is of the greatest significance for the proper evaluation
of the expansion of the combine and, incidentally, of the acquisi-
tions which Pleiger is charged with under the charge of spoliation.

It is significant that Pleiger’s position did not expand simul-
taneously with the expansion of the combine. First of all he
was subordinated to his colleague Koerner and was only assigned
the Montan Block as one of the three big blocks of the combine.
Thus, he was restricted to the sphere of constructing his plants.

Among other things Pleiger’s reaction to the expansion project
is illustrated by the discrepancies existing op the subject of
Goering’s expansion policies, in connection with which Pleiger
tendered his resignation.

It was not Pleiger but the Reich itself, via Goering, in his
capacity as highest economic level, who determined the plants the
Reich desired to own or to acquire and determined who was to
administrate them.

An earlier example is the transfer of the Reich-owned works,
Rheinmetall Borsig, to the Hermann Goering Works. These
works were transferred to the Hermann Goering Works from out
of the likewise Reich-owned administrative corporation VIAG.

In an identical manner the Reich later on transferred its ac-
quisitions to the Hermann Goering Works, in the latter’s capacity
as the technically responsible works for the administration of
the Reich’s Montan industrial assets.

The Vorstand of the Hermann Goering Works did not have
the authority to purchase a definite item of property at its own
discretion, but much rather what happened was that the Reich
assigned its interests or shareholding majorities into the Reich-
owned works.

This is the case particularly with the blocks of shares of the
soft coal holdings acquired by the Reich in 1939 and assigned to
the SUBAG at the time of the latter’s founding.

This is the case with the 25 percent block of shares of the Erste
Bruenner Maschinenfabrik and the Poldihuette.

This is the case with the 45 percent holdings of the Bruenner
Waffenwerke.
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This is likewise the case with the shares of the Oberschlesische
Steinkohlengruben.

It was up to the superimposed Reich agencies to decide on the
legality of these happenings. Neither was Pleiger in a position
permitting him to check the legality in each individual case nor
would he have held any authority to do so.

Pleiger had no reason either to doubt the legality, because these
issues were handled by the Reich Ministries by means of their
legal staffs and a staff of economic consultants.

If there exists any responsibility, it is to be found vested in
those jurists, and you cannot hold the engineer liable for their
guilt.

* * * * * * *

The main charge against Pleiger is made with reference to
his work as chairman of the Praesidium of the Reich Association
Coal.

The proceedings might have created the impression that Pleiger
mainly had to concern himself with questions of labor allocation.

In addition to numerous other duties, his energy was particu-
larly directed to the disposition of the entire coal production of
500,000,000 tons per annum and the control and allocation of
this coal. Labor questions were of secondary importance, for
which there was not even a special committee as there was for
main questions. It was only after the formation of the Central
Planning Board that the Reich Association Coal dealt with these
questions, and then only incidentally.

Speer entered the picture with large production programs and
demanded increased coal production as the key raw material of
industry.

The automatic reflex was the reference to lack of manpower for
increased coal production.

Pleiger did not fix production schedules and did not have any
say in the procurement of workers. That was Speer’s job in
close collaboration with Hitler.

Speer fixed coal production and Speer assigned manpower
guotas. Speer ruled.

Pleiger received orders, he had to report, to register, and to
execute. He was the ruled.

The pressure on Pleiger was clearly shown by the incident
where a new- schedule was ordered pertaining to an increase of
the iron production by 400,000 tons monthly which emanated
from Speer, Hitler, and Goering, who sharply opposed Pleiger.

The production facilities were available, but Pleiger had to
point to the lack of manpower.
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Hitler had ordered the labor allocation, Speer had promised
the manpower, and Sauckel had stated that he had obtained it.

Had this been true, a discussion about manpower questions
with Pleiger would have been unnecessary. Yet Pleiger had to
defend himself against the charge that mining was a failure.
Pleiger was taken to task and appeared as a defendant before
Speer, so to speak. Thus begins the fight as to the guilty per-
sons in the planned economy. This is a problem to which I have
already referred in my opening statement.

In defense of Pleiger we must point to the mistakes which were
not his own; necessary skilled workers are assigned to agricul-
ture or are working for the armed forces or the SS.

Pleiger suggested in his defense that he obtained his own
workers to show that he was not making any excuses and that
the fault is Sauckel’s.

However, Pleiger, in his defense, also opposed the whole prin-
ciple of the allocation of foreign workers.

He demanded that German miners be exempted from the draft
or that they be returned from the front, and he succeeded par-
tially.

He succeeded in rejecting Himmler’s obtrusive offer of con-
centration camp inmates for German mines.

He joined in the strong representations to Hitler to cause the
latter to make Germans from the government and Party agencies
available for work in place of foreign workers and to have their
position filled by women and girls. That is not the part a
ruler would play.

Pleiger did not have the position of a ruler. He was chosen
by the coal industry, and it was his duty to defend that industry.

He worked well with the industrialists. They were his repre-
sentatives in the office, but they did not want to take it over when
Pleiger offered it to them. Nobody could be found to fight against
the governmental machinery, and thus, Pleiger remained the rep-
resentative and the scapegoat.

Pleiger’s aim, however, was not sabotage but collaboration.

That was his duty if the misgivings he had submitted were
rejected. He had to subordinate himself to this fundamental of
leadership.

In a planned economy at war, the worker cannot refuse to
work, nor can an industrialist resign his position or close up his
factory. This has been shown in this trial sufficiently enough.

In considering the indietment as a whole, one must realize the
following :

The prosecution has turned economics into politics by charging
political aims as the motive for action.
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There are no definite facts which might show a political atti-
tude by Pleiger. This proof is to be replaced by the assertion
that Pleiger was a prominent Nazi and played a leading part.

To judge this, we must put ourselves in Pleiger’s position.

Economic independence is the basis of his free attitude toward
State and Party. He created this basis through his work. His
independence of State and Party he expressed in the press in
his conception of free enterprise and world trade. One looks
in vain for slogans like “World Rule and Master Race,” or
“Fight against Jewry,” or similar slogans.

It is not his Party work which is characteristic of Pleiger, but
his independent attitude in the general stream and his open
speech and the energy with which he presented his own opinions.

In this fight for the processing of medium and small industry,
to which he belonged, Pleiger lost to the mining industry the
major combines. It was a fight which, in America, had led to
the Anti-Trust Law.

In this fight Pleiger did not receive the applause of the Party,
for heavy industry headed by the industrialist Borbet had the
better connections.

In the course of this fight with the mining industry Pleiger
came to Berlin and to Keppler’s office.

The task that awaited him there was the collaboration in solv-
ing the problem of unemployment and economic slump by opening
domestic ore deposits. The Salzgitter area presented a political
economy problem of the first order. The same political economy
viewpoints were to be applied in Germany as they had been in
England.

The effort to extract low grade ores domestically was incom-
patible with the political aims of world rule and expansion of
living space which has high grade and cheap ores.

Pleiger’s fight is for economic, not political matters. In the
face of opposition by all he had to prove that the ore was present
and that it could be extracted economically. In the strongest
attack by his opponents, however, Goering, as head of the Four
Year Plan, refused his support.

Convinced that he was right, Pleiger undertook a second as-
sault. Without aid of Party and governmental agencies, indeed
evading these departments and agencies, Pleiger again presented
his economic reasons to Goering. His arguments were not the
equipping of aggressive armies, questions of location, and camou-
flage possibilities in war, but a reference to the success of Bras-
sert in England and the latter’s statement that he could do the
same in Germany. It was the guaranty of this expert, whom
Pleiger had won over, which finally tipped the scales. He under-
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took the contractual obligation to do the mining “solely on the
basis of German ores.”

That Pleiger was no Party upstart he proved by his technical
ability when, at the outbreak of war, he perforce took over, him-
self, Brassert’s work and solved the problems with more success
than Brassert himself had thought possible; a flow of iron and
steel came from German ores.

Not political prominence created this, but the faith of the
pioneer. It was a faith which led to victory, against Brassert’s
hesitations and in the face of Goering’s threat of the People’s
Court.

The economic nature of Pleiger’s position is confirmed by his
position in the Reich Association Coal. Pleiger was chosen to
represent the coal sector just because of the fight against the po-
litical preponderance of the Nazi Party, namely, as a protection
against the interference by Reich Organization Leader Ley* and
his favorite, the coal commissioner, Walther.

The organizational set-up of the coal industry which had been
in existence for 50 years remained free from Nazi Party en-
croachment, and in unanimous collaboration with the industry
Pleiger reaped thanks and recognition for his great technical
performance during the war.

These are not the achievements of a Party man but those of
an economist, and they were accomplished in the face of the
ever threatening arm of the State and reproaches coming from
the highest offices.

The people of the Reich Association Coal with whom Pleiger
worked formed a circle of men of the economy who struggled
with the government for the remainder of their economic in-
dependence. The circle of the collaborators in the Hermann
Goering Works consisted of experts; witnesses have confirmed
that Pleiger did not make his choice according to political or
ideological points of view but according to efficiency and char-
acter.

In spite of the opposition of the Party he placed politically
unpopular men and people to whom the racial laws applied into
important positions of the plant.

Pleiger’s right hand man had resigned from his post in the
Ministry when Hitler acceded to power and declared at his first
conference with Pleiger that he would never join the Party.

All the mining matters were entrusted to a former member of
the Reichstag who, as such, was regarded by the Party as an
adversary and was one indeed.

* Robert Ley, Reich Organization Leader of the Nazi Party and chief of the German Labor
Front, was indicted in the trial before the International Military Tribunal. He committed
suicide in Nuernberg jail before arraignment.
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The foundation and management of the Deutsche Bergwerks
und Huettenbaugeselischaft was entrusted to a man who had Jew-
ish affiliations by marriage and he had to continue the construe-
tion of the plant abandoned by Brassert.

A professor, persecuted because of his Jewish extraction, was
given an important position although the Party opposed this.

An associate of long standing was a man who is a land min-
ister today.

This attitude is a touchstone by which one can recognize
whether Pleiger was a prominent Party man or a man who in
stormy times had to put up with the weather he encountered on
his course.

Pleiger received the unavoidable decorations due to his position
but he found his highest reward for his courage to speak his
mind even to Hitler, to tell him of his worries and doubts, and
to speak against him even at the risk that this should have so-
called “unpleasant consequences.”

It was not because of his political position that Pleiger could
use this frank language. Although he had been an early Party
member, he never got beyond his rank in 1934. He was listened
to because he commanded respect as an economic expert by virtue
of the achievements which he had attained in Salzgitter, sur-
mounting all obstacles. This indefatigable worker deserved to be
respected; finally, eventually he became indispensable to Goering.

In his frank behavior Pleiger fulfilled the highest duty con-
nected with his position, namely, the open statement of his own
contrary views and the ever-recurring opposition.

This was more effective than secret resistance, but it was more
dangerous. Nobody took the chance of standing at his side;
others would rather show themselves acquiescent in drafting pro-
duction programs which went beyond all reason and if the pro-
grams failed they would unload the responsibility on Pleiger’s
broad shoulders.

If the secret resistance claims duress in order to defend itself,
it was the same with Pleiger, and often he was compelled to sub-
mit to this duress. The only difference is that he did not give
in without a fight while others simply agreed and, in order to
retain the camouflage, did not dare even to shake their heads or
to look askance.

Nothing was asked of Pleiger that could appear to him criminal
or inhumane during the fight for the existence of his fatherland;
all that was expected of him was economic activity.

~ Should he have resorted to open mutiny against these economic
demands, after his opposition had been in vain?

We are still living in a world of nationalities, in which the
worst crime is treason to the nation.
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No one in the community of international law protects the in-
dividual against his state; there is no intervention which could
assure him security and there is no organization which could
guarantee him the protection of the world against his own country.
The so-called warnings by the enemy not to participate in so-
called spoliation and slave labor must therefore remain without
any importance to the individual from the legal point of view;
and equally, judgments must remain unintelligible which are
meant to be a deterrent for the future. So long as there is
no protection against total policy in the state, world policy of
the international community, too, has no claim on totality, viz,
the individual.

So long as there is a policy of nationalities, all members of a
nation find themselves in the same boat during wartime from
which there is no jumping out.

This compulsion on the individual was very drastically ex-
pressed in Goering’s address to the aircraft industry of 8 July
1938. He said:*

“Believe me gentlemen, once Germany has again lost a new
war, it will be no use for you to go and say—Yes, I did not
want this war, I was always opposed to it. Moreover, I was
opposed to the system and never wanted to collaborate with it.
You will be dismissed with scornful laughter. You are Ger-
mans; the others don’t care two hoots whether you wanted to
collaborate or not.”

The politician may not care, but the judge has to care if he has
to judge the guilt of the individual, the proving of which is the
individual’s human right.

It is a fateful error to look at the world only from the point of
view of total politiecs. Apart from the politics which pretends to
be the measure of all actions there are other independent worlds.
These worlds must not fall vietim to the politicians into whose
clutches we have fallen.

The politicians must answer for their errors and cannot push
them off onto others. The technician can only be made responsible
for the errors within the sphere of his profession.

Pleiger could be called to task if his foundry had not worked
properly, or if a poor coal supply had caused catastrophies.

Such an accusation cannot be made.

Pleiger’s life was uninterrupted work, an indefatigable per-
formance of his duties. If these virtues should become the basis

* This quotation is from Document R~140, Prosecution Exhibit 970, reproduced in part in
gsection VI B, Volume XIIL
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of his conviction, then we must erect memorials to the lazy and
unconscientious.

This perversion of ethics through the abuse of politics must be
stopped. Return Pleiger to his work!

I petition that the defendant Pleiger be acquitted.

G. Extracts from Closing Statement for the
Defendant Lammers’

DR. SEIDL (counsel for the defendant Lammers) : Mr. President,
may it please the Tribunal!

When on 20 November 1945 the IMT trial of Hermann Goering
and another 21 defendants opened, one of the tasks of the de-
fense consisted, among other things, of tracing the causes which
in the period 1930-1932 rendered possible the tremendous rise of
the National Socialist movement and on 30 January 1933 led to
the appointment by the President von Hindenburg of the leader
of that movement, Adolf Hitler, to the office of Reich Chancellor.
The defense has submitted evidence which clearly shows the
causal connection between the Versailles Treaty, the later repara-
tions policy of the victors of World War I, and the economic
collapse of Germany with its almost 7 million unemployed, the
decisive cause of the seizure of power by the National Socialist
movement. When the defense undertook this task before the
IMT, it did not yet know the text of the plan that originates
from, and was named after, the former United States Secretary
of the Treasury, Henry Morgenthau, and which was to play such
a disastrous role at the conferences of Quebec in September 1944
and of Yalta and Potsdam in 1945. Nor did the defense know at
the time of the directive of the Joint Chiefs of Staff to the
United States Commander in Chief of the Occupation Forces of
April 1945, in which, after an enumeration of the fundamental
objectives of Military Government in Germany, the following sen-
tence can be found:2

“Except as may be necessary to carry out these objectives,
you will take no steps (a) looking toward the economic rehabil-
itation of Germany, or (b) designed to maintain or strengthen
the Germany economy.”

Three and a half years have now passed since the unconditional
surrender of Germany. Germany has been mutilated and de-
prived of her most important agricultural territories. The re-

1 Complete closing statement is recorded in mimeographed transeript, 16 and 17 November

1949, pages 27795-27847. Opening statement for defendant Lammers is reproduced in section

V K, Volume XII.
2 J.C.8. 1067/6, 26 April 1945, Published in The State Department Bulletin, 21 October 1945,

pages 596-607,
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mainder has been divided into four zones, industry has been upset
by the dismantling program even in its peacetime foundations and
reconstruction possibilities, and the country as a whole has been
brought to the very edge of the abyss. Henry Morgenthau’s
policy, raised to resolutions at the conferences of Yalta and Pots-
dam, has been carried out consistently. This relieves us of the
necessity of continuing to demonstrate the causal connection be-
tween Versailles and the seizure of power by national socialism,
commenced during the IMT trial. For any comparison with the
results of the preceding 314 years of occupation policy in Ger-
many makes the authors of the Versailles Treaty, and the repara-
tions politicians of the period following World War I, even appear
as statemen of great political judgment.

The proceedings before the International Military Tribunal and
United States Military Tribunals form part of this general occu-
pation policy. In the directive JCS 1067, already mentioned, to
the Commander in Chief of the Occupation Forces, a special sec-
tion is devoted to these trials. Within the framework of the
general objectives of the occupation policy, they are to serve a
definite aim. The question as to whether the path pursued by the
prosecution in these trials is in accordance with the ideas and
intentions which were first linked with them in 1945 may be left
open. In fact, these trials have been used by the prosecution to
strive for a definite aim.

While the agreements of Yalta and Potsdam were destined to
smash Germany politically, economically, and militarily for an in-
definite time to come, these trials were to serve the purpose of
breaking the backbone of the German nation in the moral sense.
That, in any event, is obvious from the propaganda which was
made with these trials. But also the composition of the defend-
ants during the various trials clearly shows the final goals which
were aimed at. The trial before the International Military Tri-
bunal was destined primarily to establish Germany’s sole respon-
sibility for the war by means of a judicial verdict. The judgment
of the IMT in this respect does not stand up to an objective
critical examination and already today we may say that this
goal was not achieved. Furthermore, with the condemnation of
seven organizations, millions of Germans, who had done nothing
else but fulfill their duty toward the fatherland in times of war,
were to be branded as criminals in the trial before the IMT. The
subsequent trials were to serve the purpose of building the foun-
dations for the discrimination against the various types of pro-
fessions. Without going into the details of all of these trials, the
following may be pointed out: Since the judgment of the IMT
was unable to find the High Command of the Wehrmacht and of
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the General Staff guilty as a criminal organization, this goal was
to be reached by means of two new trials against generals of
the Wehrmacht. That in fact was the aim of the indictments in
Cases 7 and 12, whereby the opportunity of indicting the highest
judicial authorities of the Wehrmacht and the chief of the Naval
Operational Staff too was not missed. The trials against the
Flick concern, the I. G. Farben industry, and Krupp served the
purpose of discriminating against the Germany economy.

May it please the Tribunal, this case awaiting your decision
also has to fulfill a task within the sphere of this general pur-
pose. Most of the defendants in this trial were officials during the
regime of the Third Reich. Having made the justice administra-
tion the special subject of investigation in Case 8, the prosecution
now proceeds in a diseriminating trial to deprive the civil service
in general of the ethical foundations of its existence. Let there
be no misunderstanding—nobody objects to the administering of
just punishment to those who were in fact guilty of war crimes
and crimes against humanity, even though we might at the same
time wish that the guilty on both sides be called to account.
What we however object to is the attempt of the prosecution to
generalize the actions of individuals and to make use of them
for obvious reasons to discriminate against entire parts of the
population.

We also deny that the manner in which the prosecution pre-
sents its documents is suitable for the establishment of the basis
for finding the truth and reaching a truly just verdict. It has
been stated frequently and must be repeated again—the prose-
cution does not submit its documents in order to establish the
actual facts and the historical truth, but makes its selection of
the documents purely from the point of view of their suitability
to point an accusing finger against the defendants.

Such a procedure would be unthinkable in a German trial.
According to German law, the prosecutor is not only in duty
bound to submit incriminating material, but he has also to find
the facts which might lead to exoneration and to furnish such
evidence material, the loss of which might be feared. The prose-
cution objected to the use of this prineiple already in the trial
before the International Military Tribunal and without exception
has refused during the following trials to act in accordance with
this principle. It is cleéar that the finding of the truth and thus
the finding of a just judgment is bound to be rendered impossible
if the missing documents, the documents needed for exoneration,
are not made available to the defense.

As a result of the hearing of the evidence we are bound to
state: In the case of the defendant Lammers the defense has not
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left one stone unturned to find the missing documents in order
to submit the document material in its entirety to the Tribunal.
The defense was in this respect motivated by the fact that nothing
would be more suitable to render the finding of the truth and a
just verdict impossible than the submission of incomplete docu-
ment material wherein the historical events are not shown in
successive order and the establishment of the original connections
of the events is made impossible. The attempts made by the
defense in this respect were unsuccessful. The defense had
neither the possibility to study the documents of the Reich Chan-
cellery and of the various Reich Ministries in the Document
Center in Berlin, nor did the defense get the opportunity as yet
to study in particular the most important documents which have
not been made use of by the prosecution and which are located
here in Nuernberg.

JUDGE MAGUIRE, presiding: Now, Dr. Seidl, the Tribunal has
no desire to interfere with the argument of counsel, but at the
request of the defendants the Tribunal made orders that all docu-
ments here in Nuernberg should be opened to the inspection of
the defendants. So far neither you nor any other counsel, with
the exception of Dr. Froeschmann, has suggested that the prose-
cution didn’t carry out that order. If you were not satisfied be-
fore the evidence was completed that the prosecution had per-
mitted that, or that you had not had access to them, you should
have taken it up with the Tribunal then.

We do not look with favor upon the statement at this time,
particularly when it is not based upon the facts. No document
to which our attention has been called has not been made avail-
able to the defense, and any failure on the part of the prosecu-
tion to have complied with the Court’s order would have brought
them up here for contempt, and to make the suggestion now
that they didn’t do that is hardly proper.

Now, the Tribunal has gone to all lengths in this case, far
beyond those which ought to be permitted in any ordinary tri-
bunal, to permit the defense and to enable the defense to get all
information and all evidence that they felt might be relevant for
their case, and I want to simply note for the record that this
statement you have made is not based upon the facts and is not
justified by what has happened.

You may proceed.

DRr. SEIDL: Mr. President, we fully recognize that Your Honors
have done everything possible in your power in order to assist
the defense in introducing their evidence in their cases in chief.
However, I on my part tried to turn into real practice the ruling
that your Tribunal issued and at least I tried to get hold of those
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documents which formerly were held by the prosecution here in
Nuernberg, documents which the prosecution stated that they
wouldn’t need any longer for themselves.

I, myself, personally applied to the responsible man in the
Document Center, Your Honors, in order to induce him to make
these documents available to us for our perusal. However, we
were told that, in view of the filing system as it stands in this
building, this couldn’t be done unless we specified specific docu-
ments indicating their file reference; that is to say, we were
obliged to say we needed document, for example, NG-3260 or
document, let us say, PS-1720. Of course, it wasn’t possible for
us to do that, Your Honors, and what we actually wanted to
achieve and what Your Honors must have had in mind—and in
doing so you tried to aid us—as a result of some difficulties it
wasn't possible for us to turn the motion into practice.

JUDGE MAGUIRE, presiding: Any difficulty as you now describe
it was your duty to have brought to the Tribunal, and you would
have had immediate relief and what I have said before on behalf
of the Tribunal still stands. This thing of waiting for months
before saying you did not have the opportunity is not justified
by the facts because you could have come to the Tribunal at any
time and we would have taken any action necessary to get you
any documents that were available for your defense. Further
than that, as the records probably should show, all documents
with their proper description either by number or by classifica-
tion which were in the Document Center at Berlin were at your
disposal.

You may proceed.*

DR. SEIDL: As far as it was possible the defense had tried to
furnish exonerating evidence by means of hearing of witnesses.
But evidence given by witnesses is characterized by the fact that
the statements of the respective witnesses, in view of the time
elapsed between the events and the hearing of their evidence,
cannot be adequate enough to replace the exonerating docu-
mentary proof, which could be furnished if the allegedly incrim-
inating but mostly incomplete documents could be countered by
the exonerating and supplementary documents. One cannot, in
justice, expect these witnesses without having had insight into
mtal to the defense .closing statement, the prosecution began its statement by
replying to the charges of Dr. Seidl and to similar allegations by several of the other defense
connsel. (See see. XIII.) Dr. Seid), after judgment, filed with the Military Governor for
the United States Zone of Germany a “‘Petition for Re-opening the Proceedings concerning
Dr. Hans Heinrich Lammers” which made similar attacks upon the conduet of the trial. This
petition was referred to in a motion to the Tribunal on behalf of the defendant Lammers,
filed on 10 May 1949, which motion alleged errors of law and fact in the Tribunal’s judgment.
The Tribunal denied this motion on 12 December 1949, and discussed Dr. Seidl’s renewed

charges at some length in a memorandum incorporated in its ruling. This order and memo-
randum are reproduced in section XVIII D 7.
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the complete document material to recall after five and more years
all incidents in detail, which are the subject of the prosecution
documents, and, in part, are of a very complicated nature.

Nor can the defense omit to mention the fact that, contrary to
a previous decision of this Tribunal, the hearing of these wit-
nesses of the defense on behalf of Lammers and other defendants
—in contrast to those of the prosecution—did not take place be-
fore the Court sitting in judgment but before a Commissioner;
who did not know the circumstances of the trial and the subject
matter of the charges. In a motion for a plenary decision with
regard to all Military Tribunals, I have considered it necessary
to point out the objections which must be raised against such
procedure and I refer in detail to the reasons indicated in my
motion.

With this procedure a principle has been violated such as can
be derived from the rules of criminal procedure of all civilized
nations; namely, that the taking of the evidence has to take place
orally and directly before the ruling tribunal, and that the hear-
ing of the witnesses in particular, being one of the most important
means of evidence, has to be performed not before some judge
delegated for this purpose, but before the ruling tribunal itself.
The defense would be neglecting its duty if it failed to assert
once more, even after the completion of the taking of the evi-
dence, that the principle of oral and direct hearing during the
proceedings has been violated and to reserve all rights which
ensue from the violation of this principle.

It should not be left unmentioned that the defense for the de-
fendant, Dr. Lammers, has also been considerably hampered be-
cause several important witnesses from the circle of those sen-
tenced in the IMT trial, and at present in the Spandau Prison,
could be neither heard nor caused to depose affidavits, since this
was impossible without the consent of the Control Council and
such consent could not be attained owing to the Control Counecil
having ceased to function.

May it please the Tribunal. In the eyes of the prosecution, the
accused former Chief of the Reich Chancellery, Dr. Hans Heinrich
Lammers, is a great deal more than what he was in reality—the
head of the Secretariat of the Reich government.

* * * * * * *

[The omission here is devoted to detailed argumentation concern-
ing the position of the defendant Lammers as Chief of the Reich
Chancellery. (T7. p. 27803-27823.) ]

After commenting on the actual and legal position of the Chief
of the Reich Chancellery in general, we now proceed to dealing
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with the individual counts of the indictment. In consideration
of the time limit it is, of course, impossible to deal with and treat
exhaustively the questions at issue within the compass of this
final plea, and we will have to be content with a few basic com-
ments, referring to our brief as regards the details of the evidence
as well as the appraisal of its results from a legal aspect.

Counts one and two charge the defendant, Dr. Lammers, with
participation in the planning, preparation, and waging of ag-
gressive wars and of wars which violated international treaties.
The prosecution has been unable to prove these charges conclu-
sively. For this reason, after the prosecution has closed its argu-
ments and in consideration of the insufficient documentary evi-
dence submitted by the prosecution, we put forward a motion
that the trial be discontinued as far as counts one and two are
concerned and that these counts be canceled from the indictment.
In supplement of this request I submitted an additional brief on
21 October 1947 which deals with a juridical appraisal of the
crime against peace as an integral part of international law, to
the contents of which I wish to call the attention of the Tribunal.

Within the compass of these concluding comments it should be
sufficient to point to the following:

During the trial before the IMT the defense felt obliged to
raise formal objections against the legal basis of the proceedings
insofar as acts other than true war crimes were made the sub-
jects of the charges. First of all, these objections referred to
counts one and two of the indictment, namely to the planning
and conducting of aggressive wars, which would constitute a
crime against peace. Right at the beginning of the proceedings
before the IMT the defense summarized its objections in a dec-
laration which holds good to this day, and which reads in part
as follows:*

“ % * * it is demanded that not only should the guilty state
be condemned and its liability be established, but that further-
more those men who are responsible for unleashing the unjust
war be tried and sentenced by an international tribunal * * *,

“However, today it is not as yet valid international law.
Neither in the statute of the League of Nations, world organi-
zation against war, nor in the Kellogg-Briand Pact, nor in any
other of the treaties which were concluded after 1918 in that
first upsurge of attempts to ban aggressive warfare, has this
idea been realized. But above all the practice of the League of
Nations has, up to the very recent past, been quite unambigu-
ous in that regard. On several occasions the League had to

—mmaterials are taken from a motion adopted by all defense counsel in the case

before the International Military Tribunal. The complete motion is reproduced in Trial of
the Major War Criminals, op. ecit. supra, volume I, pages 168-170.
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decide upon the lawfulness or unlawfulness of action by force
of one member against another member, but it always con-
demned such action by force merely as a violation of interna-
tional law by the state, and never thought of bringing up for
trial the statesmen, generals, and industrialists of the state
which recurred to force. And when the new organization for
world peace was set up last summer in San Francisco, no new
legal maxim was created under which an international tri-
bunal would inflict punishment upon those who unleashed an
unjust war. The present trial can therefore, as far as crimes
against peace shall be avenged, not invoke existing international
law, it is rather a proceeding pursuant to a new penal law, a
penal law enacted only after the crime. This is repugnant to
a principle of jurisprudence sacred to the civilized world, the
partial violation of which by Hitler’s Germany has been ve-
hemently discountenanced outside and inside the Reich. This
principle is to the effeet that only he can be punished who
offended against a law in existence at the time of the com-
mission of the act and imposing a penalty. This maxim is one
of the great fundamental principles of the political systems of
the signatories of the Charter for this Tribunal themselves, to
wit: of England since the Middle Ages, of the United States
since its creation, of France since its great revolution, and the
Soviet Union. And recently when the Control Council for
Germany enacted a law to assure the return to a just admin-
istration of penal law in Germany, it decreed in the first place
the restoration of the maxim, ‘No punishment without a penal
law in force at the time of the commission of the act.” This
maxim is precisely not a rule of expediency but it derives from
the recognition of the fact that any defendant must needs con-
sider himself unjustly treated if he is punished under an ex
post facto law.”

The reasons stated in the judgment of the IMT were not apt to
refute these objections on the part of the defense. Actually, at
the outbreak of the Second World War there was no passage in
international law which declared the breach of international peace
as criminal and imposed definite punishment. The fact that an
act is criminal does not in itself justify the infliction of punish-
ment. The act must at the same time fulfill the postulates of a
definite penal law if the punishment is to appear as the conse-
quence of the unlawful act. At least since the “age of enlighten-
ment” the penal law of all civilized nations recognizes the fact that
only that law may be called a true penal law which by its nature,
concept, and wording fulfills two prerequisites, to wit: it must
contain a prohibition and proposed punishment.
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Neither the Kellogg-Briand Pact nor any other international
agreement made prior to the outbreak of World War II fulfill these
conditions. We therefore must continue to deny that when World
War II broke out war was not only illegal, but moreover an act
liable to a definite punishment, in other words a crime.

Nothing illustrates the vagueness of the legal position in this
question more clearly than a declaration made by the President
of the IMT, Lord Justice Lawrence (now Lord Oaksey) a few
weeks after judgment had been handed down ; among other things,
this declaration states:*

“So far as the charge of planning aggressive war is con-
cerned, there was no defendant who was condemned to death
or even to imprisonment for this crime alone, and if the Tri-
bunal was wrong in its interpretation of the Kellogg-Briand
Pact and aggressive war is not an international crime for which
those responsible are punishable, it is open to the civilized states
of the world, or some of them, to declare that they deny the
validity of any such proposition.”

Ever since the IMT judgment was handed down the attacks
against its motives have not ceased, but mounted in intensity—at
any rate insofar as through it, defendants were sentenced for vio-
lation of the international peace.

[Adjournment for the day]

Nor is there any convineing proof to support the assumption
that even now war constitutes a crime for which the responsible
statesmen and commanders may be called to account individually
and under criminal law. The Charter of the United Nations
knows no legal maxim declaring aggressive war to be a crime
liable to a definite punishment. Nor did the development follow-
ing the proclamation of the United Nations Charter result in an
amplification of the international law «in this direction. On the
contrary, in the light of this development the proceedings before
the IMT appear with ever increasing clarity to be an exceptional
procedure having its justification, not in generally recognized
principles of international law, but in the unbounded power of
the conquerors created by Germany’s unconditional surrender. A
convinecing proof of the correctness of this argumentation is fur-
nished by the treatment of the motion put to the United Nations
by the United States which demands that the prineiples adopted
in Nuernberg should be codified and declared to be a part of the
general international law. The United Nations assigned this task
to two commissions, one of which declared itself to be incompe-

* International Affairs (Apr., London), volume XXIII, No. 2.
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tent, while the other, up to now at any rate, has not achieved any
practical result.

There is an interpolation there, Your Honors.

The lack of clarity of law on the subject of aggressive war-
fare as an independent crime per se in the sense of the Charter of
the IMT and of Control Council Law No. 10 has also been demon-
strated in the proceedings instituted before the IMT in the Far
East. That trial of Japanese statesmen and commanders in chief
was concluded a few days ago and no less than four of the judges
registered their individual dissenting opinions for the record.
The French judge, the Dutch judge, the Philippine judge, and the
Indian judge were unanimous in their opinion that prior to the
outbreak of World War II aggressive warfare was no crime under
international law.

In this connection we have to call the attention of the Tri-
bunal to another statement which is also contained in the above-
mentioned declaration of the defense at the beginning of the pro-
ceedings before the IMT and which reads:*

“Finally the defense consider it their duty to point out at
this juncture another peculiarity of this trial which departs
from the commonly recognized principle of modern jurispru-
dence. The judges have been appointed exclusively by states
which were the one party in this war. This one party to the
proceeding is all in one—creator of the statute of the Tri-
bunal and of the rules of law, prosecutor, and judge. It used
to be until now the common legal conception that this should not
be so; just as the United States of America, as the champion
for the institution of international arbitration and jurisdiction,
always demanded that neutrals, or neutrals and representatives
of all parties, should be called to the bench.”

While the evidence was still being presented before the IMT, it
appeared that the Soviet ‘Union, together with the other three
signatory powers, was not only creator of the statute of the Tri-
bunal and of the rules of criminal law, prosecutor, and judge;
but moreover, that it also had taken part in a common plan, which
is expressed in terms of penal law in Article 6 [paragraph] (a)
of the IMT Charter, and forms the subject of the proceedings
under counts one and two of the indictment. Thereby, another
principle was violated which forms an integral part of any legal
order, namely, that no one may sit in judgment in his own case,
that no one may take part in the judicial appraisal of facts to
which he himself is a party and which form the subject of the
judicial inquiry. The ex-Reich Minister of Foreign Affairs, von

* Trial of the Major War Criminals, op. cit. supra, volume I, pages 169 and 170.
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Ribbentrop, was right therefore when he declared in his final
statement before the IMT :*

“Before the establishment of the Charter of this Tribunal,
even the signatory powers of the London Agreement must have
had different views about international law and policy than
they have today. When I went to see Marshal Stalin in Mos-
cow in 1939, he did not discuss with me the possibility of a
peaceful settlement of the German-Polish conflict within the
framework of the Kellogg-Briand Pact; but rather he hinted
that if in addition to half of Poland and the Baltic countries
he did not receive Lithuania and the harbor of Libau [Liepaja],
I might as well return home.

“In 1939 the waging of war was obviously not yet regarded
as an international crime against peace; otherwise I could not
explain Stalin’s telegram at the conclusion of the Polish cam-
paign, which read, I quote:

“ ‘The friendship of Germany and the Soviet Union, based
on the blood which they have shed together, has every pros-
pect of being a firm and lasting one.””

In the proceedings before the IMT the defense did not hesitate to
draw the conclusions resulting from these facts in regard to the
jurisdiction of the IMT. The Tribunal could not fall in line with
the argumentation because if it had, its self-dissolution would
have been inevitable. The legal position is fittingly described in
an editorial which appeared in the London “Economist” a few
days after judgment had been pronounced and which after a ref-
erence to the German-Soviet nonaggression pact—the pact dated
23 August 19839—says:

“ % * * During the trial the defense produced witnesses, in-
cluding Baron von Weizsaecker, permanent State Secretary in
the German Foreign Office from 1938 to 1943, who testified
about a secret treaty attached to the nonaggression pact and
providing for territorial partition of six European states be-
tween Germany and the Soviet Union. The prosecution made
no attempt to disprove this evidence; nevertheless, the judg-
ment completely ignores it. Such silence unfortunately shows
that the Nuernberg Tribunal is only within certain limits an
independent judiciary. In ordinary criminal law it would cer-
tainly be a remarkable case if a judge, summing up on a charge
of murder, were to avoid mentioning evidence on the part
played by an accomplice in the murder because the evidence
revealed that the judge himself had been that accomplice. That

* Complete final statement of the defendant von Ribbentrop to the International Military
Tribunal is reproduced in Trial of Major War Criminals, op. cit. supra, velume XXII, pages

873-875.
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nobody thinks such retinence extraordinary in the case of
Nuernberg merely demonstrates how far we still really are
from anything that can be called a reign of law in international
affairs. Both Britain and France are on record as having con-
curred in the expulsion of the Soviet Union from the League
of Nations for its unprovoked attack on Finland in 1939; this
verdict still stands and is not modified by anything which has
happened since. In 1939 Moscow openly glorified in military
cooperation with Germany for the destruction of Poland, that
ugly offspring of the Versailles Treaty, and Ribbentrop in his
last plea quoted a cable of congratulations from Stalin as proof
that the Soviet Union had not then regarded the war against
Poland as an aggression. The contrast between 1939 and 1946
is indeed fantastic, and it is too much to expect that either
historians in the future or Germans in the present will share

in the current United Nations Convention of not seeing
it * * *»

The defense in the present trial introduced 226 documents deal-
ing with the German-Soviet relations in the period between 1939
and 1941 which are contained in the document books 6-12 for
the defendant Lammers. The legal questions resulting from
these documents and the facts underlying them have been dealt
with in a brief which I submitted to the Tribunal; in it, I arrive
at the conclusion that while the conqueror, by virtue of his might,
may take measures against the vanquished even from such actions
in which he himself took part, he may not legally set up a tri-
bunal as legislator nor act as judge in such tribunal, if he him-
self participated in the “erime of the vanquished as an accom-
plice.” Actions violating this principle which has its basis in the
law of all civilized countries are legally null and void. Null and
void according to this interpretation, therefore, is the London
Agreement of 8 August 1945, and the IMT Charter which forms
an essential part of the latter, inasmuch as, with the cooperation
of the U.S.S.R., it orders, in Article 6 [paragraph] (a) the crim-
inal prosecution because of a crime against peace committed by
the invasion of Poland in the fall of 1939 and the aggressive war
against that country. Null and void, furthermore, is the Control
Council Law No. 10 which is based on the London Agreement of
8 August 1945, inasmuch as it ordered in Article II, paragraph
1(a), with the cooperation of the Soviet Union, the criminal prose-
cution, because of a crime against the peace committed by the
above-mentioned actions. And finally the judgment of the IMT
of 30 September and 1 October 1946 is null and void inasmuch as
this judgment entailed the conviction because of these crimes of
a defendant with the cooperation of judges from the U.S.S.R.
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However, the Reich Minister and Chief of the Reich Chancellery
Dr. Lammers could not be convicted on counts one and two of the
indictment, even if this Tribunal should arrive at the conclusion
that the IMT Charter and Control Council Law No. 10 are in
agreement with the general international law in force at the time
when the acts were committed and that the objections raised by
the defense are unfounded. Let me in this connection call the
attention of the Tribunal to some statements made by the IMT
in section V of its judgment.* There it reads that—

“ % * * in the opinion of the Tribunal the conspiracy must
be made distinct with regard to its criminal intentions. Be-
tween it and the decision and deed, there must not be too long
an interval * * *, The Tribunal has to examine whether there
existed a concrete plan for the waging of war, and it has to
determine who took part in this concrete plan.”

The prosecution was unable to prove that the defendant Dr.
Lammers was in any way connected with plans involving the
preparation and conduct of wars of aggression. He did not take
part in particular in the four secret discussions held by Hitler on
5 November 1937, 23 May 1939, 22 August 1939, and 23 Novem-
ber 1989, upon which the IMT based its judgment in counts one
and two. Nor did the defendant Dr. Lammers subsequently gain
knowledge of these conferences from the records. The evidence
has shown, on the contrary, that the defendant Dr. Lammers was
present at none of the numerous conferences which the Fuehrer
and Reich Chancellor had had with nearly all of the European
Chiefs of government and foreign ministers and with many pleni-
potentiaries of overseas countries. The evidence submitted both
in the IMT trial and in these proceedings shows clearly that the
chief of the Reich Chancellery was at no time concerned with
questions of foreign and military matters. He did not belong to
the rather small group of persons who at best could still exert a
certain amount of influence on the decisions affecting foreign
policy and military matters—so far as it was possible at all to
exert any authoritative influence on so dynamic a person as
Adolf Hitler.

The prosecution was unable to submit one single document
showing any participation by the Chief of the Reich Chancellery
in the preparation of the campaign against Poland.

Some few documents have been submitted to prove that the
defendant Dr. Lammers took part in the preparation of the attack
" % Trial of the Major War Criminals, op. cit. supra, volume I, page 225, the judgment of the
IMT reads: ‘“But in the opinion of the Tribunal the conspiracy must be clearly outlined in
its criminal purpose, It must not be toc far removed from the time of decision and of

action. * * ¢ The Tribunal must examine whether a concrete plan to wage war existed and
determine the participants in that conerete plan.” -
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on Norway. But in fact these documents do not allow the con-
clusion to be drawn that the measures and actions of the Chief of
the Reich Chancellery mentioned therein are in any causal con-
nection with the occupation of Norway effected on 9 April 1940.
The defense must deny altogether that the occupation of Norway
was a war of aggression in the sense of the IMT Charter and of
Control Council Law No. 10. It was no less a man than the
former British Prime Minister Winston Churchill who, after the
conclusion of the IMT trial, shed light upon the interrelations
which then on 9 April 1940 led to the occupation of Norway by
German troops. If there should be any doubts that this action
was a genuine preventive measure on the part of Germany, these
ought to be eliminated by the following statements of the then
First Lord of the British Admiralty:

“On April 3 the British Cabinet implemented the resolve of
the Supreme War Council, and the Admiralty was authorized
to mine the Norwegian “Leads” on April 8. As our mining of
Norwegian waters might provoke a German retort, it was also
agreed that a British brigade and a French contingent should
be sent to Narvik to clear the port and advance to the Swedish
frontier. Other forces should be despatched to Stavanger,
Bergen, and Trondheim, and in order to deny these bases to the
enemy * * * I had to ask for the mining to be done on 29 Sep-
tember 1939 * * *»

This example gives cause for some reflection. It shows that
the greatest restraint should be observed in forming a judicial
judgment on international relations., It may be expected that
in the course of the years many documents will still be published
and facts become known which might make many a thing appear
in a different light and justify an opinion deviating from the
concept of the IMT or of other tribunals. It may be that this
also applies to the causes which in 1941 led to the war between
Germany and the Soviet Union.

The prosecution has submitted a few documents which are to
demonstrate the defendant Dr. Lammers’ participation in the
alignment of administration in the occupied eastern territories.
These documents do not permit the conclusion to be drawn that
their contents violated any penal law. Above all, however, they
fail to show that the Chief of the Reich Chancellery took a hand
in the planning and preparation of a war of aggression against
the Soviet Union. He did not play a decisive role—on the con-
trary, he had no share whatever—in the negotiations conducted
for 2 years between the Reich government and the Government of
the U.S.S.R., and which on the part of the German Government
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from time to time gave rise to serious misgivings with regards
to the future conduct of the neighbor in the East. In particular,
however, the Reich Minister and Chief of the Reich Chancellery
at no time took part in the military discussions and measures
which directly preceded the invasion of Russia on 22 June 1941.

In count three the defendant Dr. Lammers is charged with
having committed war crimes in that he took part in measures
destined to incite the civilian population to lynch enemy fliers
who had bailed out over German territory.

The prosecution was unable to prove this allegation, which is
contained in the indictment. The documents submitted (635-PS,
Pros. Ez. 1229; 057—P8, Pros. Ex. 1230)* do not permit the con-
clusion to be drawn that the conduct of the defendant Dr. Lam-
mers became the cause of an action which involved a violation
of the Geneva Convention of 1929 or of other provisions under
international law. The Reich Minister and Chief of the Reich
Chancellery, by a letter which was marked “Secret,” merely for-
warded a circular letter from Reich Leader Bormann to the Reich
Minister of Justice, from which he could only deduce that it con-
cerned the question of quashing cases of lynching which had
already occurred. But as thehearing of the evidence has shown, the
circular of Bormann submitted by the prosecution as Document
057—PS, Prosecution Exhibit 1230 is not identical with the cir-
cular which in fact was added as an enclosure to the defendant
Dr. Lammers’ letter to the Reich Minister of Justice and which
bears the date of 4 June 1944. By some chance the defense gained
possession of the circular which at the time was actually for-
warded by the Chief of the Reich Chancellery to the Reich Minister
of Justice. The contents of this circular—which, to be sure, deal
with the same matter—give no reason for any misgivings and
no longer any cause for the assumption that the transmission of
this circular involved the coramission of a war crime. The de-
fense has introduced this .circular as Document 636-PS, Lammers
Exhibit 55. In the rebuttal proceedings the prosecution submitted
excerpts from several judgments passed by American Military
Tribunals against citizens who had actually lynched enemy fliers
who had bailed out. These verdicts are of no value as evidence
material against Dr. Lammers, since the prosecution was unable
to. prove that there was actually a causal connection between Dr.
Lammers’ attitude and these cases. Nor can the Tribunal ignore
—when examining this case—the reasons which finally drove the
German population to this self-protection, namely, that the attacks

* Document 057-PS was introduced in the IMT trial as Prosecution Exhibit USA-329. The
German text is reproduced in Trial of the Major War Criminals, op. cit. supra, volume XXV,
pages 112 and 113.
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of the Allied air force against the civilian population had in the
course of the war reached proportions and forms to exclude any
invocation of the holy principles of humanity in this Court.

If there is talk of lynch justice, then one must forget the many
hundreds of thousands of old men, women, and children who found
a horrible death under the ruins of the German cities, or who
appearing as burning torches, threw themselves into rivers in
an attempt to save themselves from the enemy’s shower of phos-
phorus. He who is responsible for this kind of warfare and does
not even hesitate the use of the atom bomb should—this is our
opinion—be careful in the interpretation of laws of war and the
principles of humanity.

Under count five of the indictment the defendant Lammers is
charged with having committed war crimes and crimes against
humanity, inasmuch as he participated in atrocities and other
punishable actions against the civilian populations of the occupied
countries.

Admittedly, it is correct that the Reich Minister and Chief of
the Reich Chancellery cosigned the Fuehrer decree on the basis
of which Reich Leader SS Himmler was appointed Reich Com-
missioner for the Strengthening of Germanism.

As regards the significance of the cosignature the same applies
here as has already been stated in general in regard to the ques-
tion of joint signature under laws and Fuehrer decrees by the
Reich Minister and Chief of the Reich Chancellery. The Chief
of the Reich Chancellery did not take over the responsibility as
his own when cosighing, in this case, nor could he take it. Be-
sides, the contents of this decree constitute neither the fact of a
war crime nor that of a crime against humanity. If the Reich
Commissioner for the Strengthening of Germanism exceeded the
authority entrusted to him by virtue of this decree on his own
accord, this happened completely outside the sphere of influence
of the defendant Dr. Lammers and he could not have foreseen
it. Neither at the time of the issue nor at any later date did
the Reich Minister and Chief of the Reich Chancellery have the
right or even only the possibility to give orders to the Commis-
sioner or to supervise his measures. As regards the consideration
of the question as to whether the resettlement of parts of the
population can be considered at all as a war crime or a crime
against humanity, the actual praxis of the state after the Second
World War must not be ignored. Western Germany of today is
flooded with millions of people from the east of the Reich, who
have been driven from their houses and homes by force and do
not own any other property but what they actually carry on their
backs. These measures were carried out in execution of the
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agreements of Yalta and Potsdam, that is to say, by virtue of
decisions of the powers who also signed the London Agreement
of 8 August 1945 and Control Council Law No. 10.

The misery caused through these resettlements is so terrible
that as early as 29 March 1946 the Bishops of the Cologne and
Paderborn dioceses considered it their duty to draw the attention
of the world to this injustice. The following statements appear,
among others, in the Pastoral Letter:

“A few weeks ago we had cause to voice our opinion of the
outrageous incidents taking place in the east of Germany, above
all in Silesia and the Sudetenland, where more than 10 million
Germans have been brutally driven out of their ancestral homes
without investigations being made as to their personal guilt.
The pen cannot describe the dreadful misery prevailing there
in violation of all principles of humanity and justice. All these
people are crammed together in the rest of Germany without
any possessions, without the possibility to make a living. It
cannot be imagined how these masses, driven out of their
homes, can avoid becoming restless and peace-disturbing
elements.”

In the meantime, more millions have been driven out by the use
of force and an undeterminable number of refugees—very likely
more than one million—have died miserably without awakening
the .conscience of the world.

I felt obliged as early as during the trial before the IMT to
discuss the legal questions arising from this fact and made the
following statement in my closing brief for the defendant Frank: *

“The expatriation and resettlement, carried out in pursuance
to the Potsdam Declaration of 2 August 1945 are insofar of
importance for the present trial, as the resettlements are car-
ried out on the basis of an agreement between the very signa-
tory powers of the London Agreeme