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16 REVISION OF THE ARTICLES OF WAR. 

" i i l t ' ~ .  1%. ( 'Olll lA~ll  \ \ ' l l l C S  1~11~1~1~1~1CST l'OI:l8S O I L  ( ' O l l ~ l A \ l ! S  I I A I ' I ' I C S  'I'll , J I J I ~ , -  

l V l i t ~ ~  tli l'l(w11t t~ l rps  or c,oml~~autls (11 I lio ~nil i lary Ir~rcw oi t . 1 ~  I:~iil.cvl S ~ L L W  l,.cll,pen 
to join or (lo duly log(~11it~r 1111, olliccr 1iiglic~sL in rank 01 tllc l i ~ i e  (11' t I i i9  Ilc'gl~lnr 1lrmy, 
Marinc ('orps, O r ~ ~ ~ ~ i i z c v l  Llililia, or \'01111i(t~.rs tlicw 011 1111t~y slii111, sul~jcy1 to the 
provisions (,I tllc 1)rccwling ixrtic,lt., c o ~ n n i a ~ i ~ l  11i(, ~v1iolc uirl g i ~ v  o ~ ~ l ( ~ r s  i ~ ; r  \vllat is 
neediul i n  tllc st~rvicx~, unl (w ollit~r\vist~ ~l i rwl( l~l  1)y 11it: 1'r(~sid~wtl." 

SEC. 2. Thnt liercnilc~r t l i ~  ~ ~ r t n i s i ~ r ~ ~ s  oi sc>(.li~rli lwc.11ly-six oi 11it. a d  (11 Iccbruary 
second, lii1ie1,wn l i ~ ~ i d r ~ ~ l  ~ L I U I  O I W ,  :IS ~n(~(!i l io~L ior 1111: Or(I~imi(,(~ I ) c ] ~ i ~ r h ~ ~ l ~ t  by 
~ek t ion  L \ ~ I  ll~a, wl, ~~i , J I I I ~ ( ~  lmwtyli i l l i ,  n i~wl twi  1i111i(Irvd mitl six- by iwls 01 &ch 
third. ~ i i ~ i o i w ~ ~  111111(1r(~I ;~nt i  nine'. :11111 :I!- t111, i11.1 Il'~'l~rllilr>- ~ I ~ - I ~ I I ~ v - ~ I I I I ~ ~ ~ I ,  nine- 
teen liulltlrc~tl ant1 liltec~i, sli;~!l 1 ) v  lic.ltl 1 1 1  i~ lc~l r~t l r~  lliv .lutlgt~ Atl\waic (;encral's 
Depart,mc.nl: I '~~or~ir ld ,  ' i h ~  11111 l)~lit'.~l (,I ol l i r~~~rs  u-lii(,li is 10 rc~~1n1n1(~1id oJlit.prS for 
detail ill tlit~ Jutl;:~ Atlrornle: tIr~nc~ral's I)c~!~artnic~nt sll:~ll I )?  c-tr~nl)ost~l ( ~ i  oiIicyys of 

that  t l q x ~ r ~ m c n l  : l 'ror~icl~:tl,/ 'ri1~/11( I,, '1'11 11 i~c.1 ing jl~tlqx atlvoc.~~lc.s m : ~ y  I)c detailed for 
sepmxl~. i)rigatl(ts i~ntl  11t1i t~  s ~ ~ I I M ~ L ~ ( ~  j ;~a~i~ra l  ( , ~ , u r l - ~ ~ ~ : ~ r t i d  jl~risdir.lion, :11id v11~~11 not 
immetlialcly required ic lr scrvic.~. xi1 11 1 li:, g~~~lgi.ul~liic:~l tlc~~artriicwl. tuclic:ul tli\-ision, 
8el)amlc l)rig.uLt,, or t ~ l l i ! ~  s i - l )x~~ l t ,  g<>n(~r:11 0111rt-nr:irlid ,~~irisrliclions, x I i 1 1 ~  
aclvocnti.~ nu!; 1 1 c s  i ~ s s i p c d  1b1 s:~c,li ollic~r liy;.11 ilui!- 2~s tIi(8 t~xigtwcic~s (11 tllc scrvlce 
may r eq l~ i  c .  

SEC. 3.  That  Lhe io l lo \~ i~ ig  se(.lions oi the  I!evisc.ll Stalutes autl t he  Iollo\ving acts 
and parts ol' a-1s are Ilerel~y repca11:tl: 

(a) Scr.lions t \wl\-c llmtlretl anrl l ~ o ,  l . d \ r e  jiuntlreJ alld three, imd thirteen 
hun~.Irctl an(l l\\.eaty-sis ol tlic ito\-i,+ctl Statutes; 

(b)  Thai p r t  oi an  a, . t  e~ltitlctl ''A1ll act  makingr appropriation Tor t.lie Icgislative, 
executi\-e, i ~ n ~ l  j ~ ~ ~ ! j ~ , i a l  BSI)OI~SCS 01 the  Goi-erlln~eni for tho year eiiil.jng Ji~rle thir- 
t ie th ,  eighteen iiun(lreil :~n:l se~cnty-e ight ,  and lor other prlrp:~scs,'' a p p r o ~ e d  3iarch 
third,  eig:~tecn h ~ m r l r c ~ l  nut1 se\-entj--se\-en, n.hic.h reac!s as follows: 

"f '~., , i ' i , t 'oI,  / L ~ ' w M / . ,  That hereafter t!le records of re;iiilental, jiiu:is)n, xltl field 
officers' t.oc~:ts-n1:~rtia1 ~11~11. after ha\-ing l ~ e e n  a, t-tl upon, Ile retuincJ arid iilcd in 
t h e  jutljiii ad\-o!,ate's oifice a t  t he  hex1 ~ ~ u r t e r s  cri  t he  depa:.tment, comn~a~lder  in 
whose :!ep.~rLn~ent tile cour1.s n-ere held Tor t\\-o )-elm. a t  1 . h  end ol n-hit h lime they 
may be (lejtro>,etl:" 

(c) S".,tion tliree oi' nu a($ clititlctl "An a: , t  to amcntl 1.iic .lrticlcs oi \\.ar, aild for 
other purpsses," appro\-etl $ul?- t\\-enty-seventh. eighteen lnuidred and ninety-tx~o; 

((1) Se  ,t-ions one and four 01 an  a r t  entitlctl '..in ac t  to amend an arl, entitlcil 'An 
ac t  to pro~nol;e t h e  atl1ninistmtior1 of j11stic.e in t he  ;irniy,' appro\-ed 01,tol)er first, 
eighteen 1nmtlre:l ixnd ninety, and for ot,her purpnses," appro\-ei~ .June eighteenth, 
eighteen huntlrctl and ninety-eight; 

le)  Seztion one of an a,,t nniitletl ' . - \n  act  to pre\-cnt t h e  failure of nlilitarj- justice, 
a d  for other pllrp:)ses." appro\-ed llarc h secvnd. nineleen l~luldred and one; and 

( f )  S x t i o n  cii;hl. of i1n at.1 entitled ".in a,.: to promote the  ellit ienq.  01 the  militia, 
and for other pl!rp?scs." appro\-etl .Jain!ary t\\.ent~--!i~st. ilineleen hundred and three, 
as amer~dctl 1)y scction qix of an act  ent,itlerl ":\n ac,t to  h ~ r t h e r  amend thc  ac,t entitled 
'An act  to promote t h e  e 7 i t i c n y ~  oi t,he nrilitia, and for other p~:rpows,' approved 
January t.,\-ent>--fir& 11inclt:cn h~mtlretl  an(I t,hr:.c,." apprcn-etl I i a y  twenty-sel-enth, 
nineteen h~indretl  ant1 eight. 

Also all other ~ w t i o n s  and parts of sections of i he  Re:-iscd S t a l ~ ~ l c s  and acts and 
parts of acts i n  so far as they are i~lc,onsistcnl ~ i i t h  t he  prd\-i.~icns of this act are hereby 
repealed. 

Sec. 4. '!'hat all oiTenses con~unitted an11 all pm~n!ties. Ii)rleitures. fines, 01: liabili- 
ties incl~rred prior to t he  taki~lg  e:ie:.t 01' this act,. i~rltlcr any In?:. cmbrar etl i n  or modi- 
fied, changed, or rcp.jalei1 l ~ y  this ac,t. may 11e prose:~ut~il ,  pimis!~ed, and enforced 
i n  t h e  same !nallncr anrl with t h e  same e!le<,t as if this a, t had not l ~ e c n  passetl. 
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sevised Statutes. Section 2 f rovides for placing the Jud e Advo~ 
General's Department un er the detail system now app 'cable to f 

the Ordnance Department. Sections 3 and 4 embody the necessary 
as to repeal of existing law and the prosecution of offenses 

colnmitted prior to the taking effect of the new legislation. T U  
order will be observed in the report. 

SECTION 1. 

Section 1 of the bill is identical, except in minor regards, witli n. R. 23628, introduced in the Sixty-second Congress, second session, 
at the request of the War Department, on April 22, 1912, by thg 
chairman of House Committee on Military Affairs, Mr. Hay; and 
with S. 6550, introduced three days later by the chairman of the 
Senate Committee on Military Affairs, Mr. du Pont, and with S. 1032, 
Sixty-third Congress. 

The House committee conducted a series of hearings on H. R. 
23628 between May 14 and May 27, 1912. The report of these hear- 
ings was printed, and with the report was printed a letter of the then 
Secretary of War, Mr. Stimson, presenting the project of revisi~n and 
recoinmendin its enactment; and likewise a very full exposition by d the Judge A vocate General of the Army of the necessity for the 
revision, its scope and character, and the principal changes embodied 
therein. 

The subcommittee in considering this bill had hearings a t  which 
Judge Advocate Generd Crowder made a clear and forceful presen; 
tation of the urgent ncccssity of an immediate rcrision of the Articles 
of War. These hearings and a letter from the Secretary of War to the 
Hon. Georg: E. Chambcrhin, chairman of the Committee on Military, 
Afl'airs, United States Smate, under date of January 3, 1016, ark 
printed as an appendix to this report. The subcommittee unani- 
mously concurs in the view of the Judge Advocate General. 

The Articles of War as a code have not been comprehensively 
revised by Con ress since 1806, the so-called revision of 1874 bein 
limited to the e imination of redundant provisions, the su plying P 

YI 
3 

obvious omissions, the reconciling of contradictions, and t e curing 
of imperfections in form 

and l a n g u a r  
I11 no sense should the 

congressional action of 1874 be regarde as a revision of the Articles 
of War. 

The Articles of War as originally adopted reflected the experience 
of our military authorities a t  the close of the Revolutionary War 
and the adaptation of the regulations governing the Continental Army 
to the then new Constitution of the United States. 

In no otherline of human endeavor has the intervenin century made f as great changes as in warfare. The musket has yiel ed to the new 
Springfield rifle; the 6-pounders have been supplanted by the 
42-centimeters; the aviation corps has taken the place of the old 
scouts; and in every branch of warfare science has made .aU 
but magic changes. Yet in governin controlling, and punishing 8 men and officers under these radica y changed conditions the 
*tary authorities have been bound by these archaic and in many 
Instances obsolete Artides sf War codified more than a century avo, 
The few changes that have been made by Congress have been Xue 

S. Rept. 130,64-1-2 
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t,o some particular phaue of stresscd conditions of war or thc neces, 
sity of providing n remcdy or of 1)rrsc:ribing a puni~shment in some 
Special casc. 

The ena(itulcnl of Lllc 10 11cw ;~rtitlcs ill t,hc act of M::rch 2, 1913 
supplied ~ 1 1  urgent I I P C ~ .  ~ .c l i~ t , i~( !  to c~o~~t ,~ -~ l l i~ rL i : i l ,  1 ) ~ t  \v\.cllt nd 
further. 

Many 0-1' thc p ~ o v i ~ i o l l ~  of tllc! c.Otl(? ~ll(ll.Ol'O~c ii1.V ]?ll~sic4;:lly rllln-ork- 
able or h a ~ c  of nccc:;sity I m n  given such : .c!mi~~ist ' r~l i~-c ( . o l l ~ . i , r u ~ t i ~ ~  
as to ctiablc Lhe i~utlloritics t,o deal wit.h t,ho ~noclcrn 
existing to-day under the j)rovisious 1)rcst rihccl. m o r ~  tBan t~ Ccl l tq  
ago. 

A striliing e s ~ t n ~ p l c  of thc nrchaic pro~isions of t'hc c80c!c is article 
39, which provitlcs t h i ~ t  a court-m::rlii:l in: y inflict t>hc death pc~ la l t ,~  
upon 11 scntiwl for tho pcace-time oil'cnsc. of slcoping upon his 
post,. 

The sul)commit~tec~ cnlbodics, ss  f:>r :rs it is applic.nblc to thc present 
proposccl re~is iun  of tho B r h  lrs of UT:i,r, t,hc : t lmi r~ l~ lc  : ~ l : ~ l p i s  of 
thc rcvision of the:;(: i~rtic lcs pro1)oscd in S.  1032, Sixt,y-t.hirc! Coi1gess. 

The scopc and ch~rncier  of the revision is sulIkicmt,ly icd.icat~c (1 by 
rcferc~ic,cs to the more import;mt cbnngcs, whic li 11my be suminnrized 
.as follo~vs : 

(1) Thc subject nl:lLtcr of the ncw code has 1)em classificcl under 
five principal headiugs, t811us bringing, togct,hcr rclat,cd provisions and 
remcdying n notilble defect in thc cs~st.ing codr. 

(2) Twclve scperate scct,ions of t'lic Reviscd Statut'cs and 19 sepa- 
~ a t c  legislative prorisions enac tcd by Congrcss since the rcvision of 
the statutes in 1574 11:ive bccn intorporatcd in t,hr rcstatenicnt of 
exist,ing ar t,i( lcs or mcde the b; sis of new ar t if lc s.  

(3) Much has hecn done in thc n-ay of conclcn~ing and coml:ining 
old articles. Exkimples of this may bc found in ncw artisle 61, 
which takes the place of csi;ting art,iclcs 31, 33, 33, 34, 35, and 40; 

;i. in new artisle 2, whizh represents a conso1i:l:~tix~ of rclatcd prori.inns 
.from esisting artides 60, 63, and 64, sectims 1361 and 1621, Rc~i;ed 
Statutes,  and s i s  other statutes; and in new article 56, which is a 
consolitlation of existing articles 5 ,  6, 13, and 14. 

(4) Tliirtecn arti:les of the existing coclc have been omitted as 
obsolete for all pact ical  purposes or as embracing matter propcrly 
lei t to rcgulati3ns. 

(5) Although 12 sections of the R e x - i d  Statutes and 19 other 
legi~liitive proviiions have bccn incorporated in the r e ~ i  - im ,  the , 

.latter contains but  120 nrti-les as a p i n s t  12s in thc Gsi;ti:lg code. 
(6) I t  i3 the effect of the re r i j lm to cstcricl t,he julijdiction of 

courts-martid. 
(a) As to persons-over militia callcd into the serrice of the 

.United States,fron~ date qf mi ice  of the cu77 (new article 2,  paragraph 
(a ) ) ,  instead of from the datc of arriral a t  rendezvous undcr the call 
and muster in, as now pplviilcd; and o-el* retainers to the camp 
and camp followers outside of i h e  t ~ n i t o r i a l  ju~isdici'ion of ihe United 

.States i n  time ~f peace (ncw article 2, paragraph (d)), over TT-hich 
military juri;di:ti.)n is not extcndecl by the csiiting code in time 
of peace, a fact that  has led to somc enlbarrassmcnt under conditims 
like those whi ,h obtained in Cuba after pcncc was rcstorcd follm-ing 

- the Spanish War, and also during the sccond Cuban intcrrention. 
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(b) As to offenses-over the capital offenses of murder and rape 
w i t t e d  by persons s ~ b j c c t  to military law in time of peace in  
plfices beyond the qcogr~p?vic~l l imits  c j  t ie States of t\c Wion and the 
~ & r i C t  cf Cdurnbiz (new article 92). -kt present couts-martial can 
t h e  cogaizancc of these oflenses only in time of war. 

(7) Greater promptness in the trial and disposition of charges is 
secb~ed by  (a) panalizilig the f a i l ~ r e  of responsible officers to ac t  
pronlpt l~ 111 preferring, forwardil~g, and disposing of charges (new 
uticle 70); ( b )  extending the a ~ t h o r i t y  to take depositions (new 

25); and (c) cnlargmg the owers of reviewing a~thor i t ies  in B their action upon review of recor s giving the power to ap rove or  

m c l d e d  offense (new articles 47 (a) and ( b )  and 49). 
F disapprove the findings in part  and to s ~ b s t i t ~ t e  a finding o a lesser 

(8) The n~imber  of capital offcnses has been reduced from 5 to 3 
in time of peace and from 15 to 12 in time of war. Tile ntimher 
of cases in whivh the death sentence is nlandatory is r e d ~ c e d  from 
2 to 1, the single oficnder for whom this sentence is mandatory being 
the spy (new r t i c l e  82). 

(9) The revision (ncw article 43) reclvlires the concnrrence of two- 
thirds of the members of the c o ~ r t - m a r t i d  to support a finding of 
giilty of an offense for which the death penalty is made mandatory 
by law. The present code (old article 96) permits a finding of g ~ i l t y  
of such oflense by  a bare majoritv of the court, though requiring 
the concurrence of two-thirds of the court in the imposition of the 
death penalty. 

(10) The statute of limitations under article 39 has been modified 
and simplified. I t  retains the two-year limitation provided by exist- 
ing law for purely military offenses, escept for repeated desertions 
-in times of peace. For the excepted offense and fpr all civil crimes 
of which court-martistls have concurrent jurisdiction with the civil 
courts . i t  adopts the three-year limitations of the Federal courts. 
De;ertlons in time of war a r d  capital offenses under the code are  
expredy excepted from the operatyon of the statute, as  is the case in. 
the civil statutes as to the offense of murder. I n  no other respect has 
existing law been changed. 

(11) The principle of the suspended sentence is introduced in the  
revision. (See new article 53.) - 

(12) Statutory sanction is given (new article 104) to the imposition 
of mild disciplinary punishmmts by  commanding officers wlthout the 
intervention of a court-martial for minor offenses not denied by. the 
accused. The imposition of such punishments has been authorized 
for some time by  regulations, and has been the means. of securing dis- 
cipline without subjxt ing offenders to the hum~l~a t lon  of trlal by a 
court-martial. 

(13) The removal of civil suits from a State  to a United States court 
is authoriz2d where such suit is brought against officers, soldiers, or  
other persons in the military ssrvice of the United States, on account 
of anv act done under the color of office or status (new article 117). 

J -~ - ~ ~- 

The article ext9nds to persons in the military service the same rights 
m respect of such suits as is now extended by law to officers of the 
Revenue Service bv section 33 of the act of March 3, 1911 (36 Stat., 
1097). , 

(14) Other changes, less fundamental but  still important, are to 
be found in new article 65, which makcs insubordinate conduct to- 
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ward a nonr:ommiasionn1 oflicor the subject of a special article; in new 
articlc 38, authorizing the President to proscribe rulcs of p r ~ ~ ~ < [ u ~ ~ ,  in- 
cluding modes of proof, follorving thc ~~~~aoticc of Unitccl Statcs courts of 
admiralty and m:witimo ,juristlictiorr; in ncw article 37, l1r()vidino 
that  irregl~larities in plmdiny, p~xctice, and pronrclorc must be 
udicial t,o the suhstnlrt,ial rights of the aoi:~accl in order to affect the 
validity of the limlings or stwtenr:o of n ~:oi~i~t-ln:x~~ti:~l,  following 
the practice of ilait,cil Strt,es courts of criminal jurialictioll: in new 
articles 03 and 90, ~ n a k i i q  the grant to courts-ma~*Lid of jurisc{iction 
to t ry certain noncapital offenses more ilclinite; in new article 110, 
in which thc rcquircn~ent of the csisting cotlc that all the 
articles he rend ancl cs1::l:iincd to an clilktctl man at  t,hc tilne of or 
within six days after cnlishnc~lt js modified so as to require the 
reading to him of only those articles ~hicah detorminc the 
relations to the service antl his nmenal~ilit\- to tl?c cotle; in new 
articlc 112, providing a siinplilictl mcthod of administering upon the 
effects of deceased persons i ~ r  thn military service: and in ncw article 
113, wl&Al confcrs upon sunmarv  court ofliccrs the jurisdiction of a 
coronclr respecting deaths l)y violmce or under suspicious circurn, 
stances on rcserv:~tions under csclcsive jurisdiction of the LTnited 
Statcs. 

(15) And in new article 114, which undertalres to vest in certain 
designated Army oficcrs general notarial powers in respect of tho 
adm~nistration of oaths, the execution and aclmou-ledg~mcnt of leoal 
instruments and similar papers by officers and soldlcrs when he 
Army is serving in foreign countries. 

(16) There have been omitted from the revision articles 1, 10, 11, 
12, 20, 30, 36. 37, 52, 53, 76, 87, and 101 of the existing code. Certain 
of these articles have never met any real nced in our serrice and may 
for a11 practical purposes he regarded as ohsolcte: the remainder 
embrace only matt,ers properly found in the Army Regulations. 

DETAIL SYSTEM FOR THE JUDGE ADVOCATE GENERSL'S DEPART31ENT- 

SECTION 2.  

Section 2 of the bill in reference has for its object the placing of 
the Juclge Advocate General's Department under the detail system. 
The detail system of recruiting staff corps and departments of the 
Army was inaugurated by the act of February 2, 1901 (31 Stat., 
755); but  the Juclge Advocate Gencral's Oepartment, except in so 
far as the grade of captain is concerned, was excepted from the 
operation of the system, althouyh i t  was mi& applicable to the 
Ordnance Department, which, like the Judge Advocate General's 
Department, is a, technical corps. The success of the system as 
applied to the Ordnance Department has led to the opinion that an 
identical system for the Judge Advocate General's Department is 
advisable. Your subcornmittec is conrinccd that  the greatest zeal 
and industry and the most efficient perfor~nance of duty can be 
secured from nlen who enter the law clepartmcnt of the Army as 
the result of competitive examination, ancl who are compelled to 
defend their tenure by hi%h-grade worli. 

Due to the consolidation of Territorial departments in 1013 the 
War Department found its authority to detail acting judge advo- 
cates under the provisions of section 15 of t,lle act of February 2, 
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01 (31 Stat., 751), which authorizes the detail of rm acting judge 
&mate "for each geographical department or tactical division of 
hoops not provided with a judge advocate from the list of officers 
holdUIg permanent commissions in the Judge Advocate Genercl's 
~ ~ ~ a r t m e n t , "  considerably curtailed, so that  in the present condition 
of the law authority for the detail of the number of acting judge 

requisite for the efficient administration of military just!ce 
is lacking. The concluding provision of section 2 serves to autliolxe 

detail of acting judge advocates for separate brigades, and other 
general. court-martial jurisdictions, and will permit of the detail of 

suffic~cnt number of acting judge advocates. 
The bill here presented has the approval of the Secretary of War, 

of the Chief of Staff, and of the War College General Staff, except in  
minor provisions pointed out in the hearings. I t s  substantial equiva- 
lents (H. R. 23628, S. 6550, 62d Cong., and S. 1032, 63d Cong.) had 

approval of the precedin administration. The revision has the 
ndorsement of 12 general okcers, who, on January 13, 1913, in s 
letter addressed to the Secretary of War (Cong. Rec., vol. 49, p. 2165) 
said: 

We are " * " of the opinion that the proposed new Articles of War are in 
every may a great and much-needed improvement upon the present articles, and 
that the sooner they are enacted into law the better it will be for the interests of 
,*ompt and escient administration of military justice in  the Army. 
r -  

The need of this revision is urgent. If the Army is by  otherlegis- 
lation to be placed in a better condition of preparedness i t  is all 
the more necessary that  the Articles of War be revised so as t o  
enable the military authorities to meet changed and modern 
conditions. 

The follou-ing letter from the Secretary of War and the hearings 
held hefore your committee are hereto appended as a part of this 
report : 

JANU-~RY 3, 1916. 

Sm: I have the honor to transmit herewith a revision of the. Army's criminal c o d e  
the Articles of War-and, because of the urgent need of thls legislation, to request 
consideration, if pwticable, a t  this session of the Cong~ess. 

Ths revision here transmitted is substantially identical with H. R. 23628, Sixty- 
~econd Congress, second session, u p m  which extensive hearings were hsd by the. 
House Military Committee May 1.4 t.o 27, 1913; also with S. 1032, plssed by t$e Senate 
February 9, 1914. and arain p m e d  by the Senate a t  the last sessipn of the S~xty-thlrd 
Congress as a rider to the current Army epprop:.latlon act. Dnr~ng the plst summer 
the bill has been carefully constdered first hy a committee of the War College division 
of the General Staff and thereafter by the entire War Cql!ege division. The revision 
here transmitt,ed is I hat r rp~rted by the War College d ~ v ~ s ~ o n .  The principzl changes 
introduced by the division are noted below with my comment. - 

Article .19, Smate bill.-This article of the,Senate bill sought to a~lthorize the Presi; 
dent to p-escribe rules of procedure, including modes of proof.in cases before court+ 
mart,ial, courts of inquirv, military commissions, and other m l ~ t a r y  tribunals. The 
War College division omits this provision in the view Ihat its effect wol~!d be to dele- 
gate to the President the pmver to alter.the more essential rules.of evidence. I do 
not so constru6 the ph~ase, "To p-escrlbe rules of procedure, lnclrtding mrdes of 
proof." Should there be doubt in  the minds of the committee as to the prcpzr con- 
etruction of this phrase, I recommend that i t  he amended so as to exclude the con- 
Btn~ction of the General Staff, andarticle 39 retained. 

Article 41, Senate bill, statute qf izmitations.-Tbls article of the Senate bill provided 
for a three-year pxiod of limitation withln wh~ch  offenses, both military and civil 
(except capital offenses), were to be brought to t.ria& and- provided, follo~vlng the 
analogies oi civil p-actice, that this pried shou1.d cease to run when c!larges were 
duly.rec.eived at  the headquarters of a n  ?utl?orlty cpmpdent to app3lnt a court- 
markal for their trial. The War College dlvlslon retams the two-year pencd of the 
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cxistinp code For military ol'l'ensc:~, atl-p!s the tl~rcv:-ycw p?ricd I'nr n ~ l ~ ~ c a p i l a l ,  common. 
law, and s t : ~ t ~ t n r y  OIICIISCS over wl1ic11 c:n~~rts-~l~xr(ial  ~ I V C  jnriseli(~~i:m, and p : . : ~ ~ j d ~ ~ ,  
that, thr  l ~ r i r t l  shnll ccuc! lo run wilh arraignmtlnl. Tllc ~ ~ c d r ~ c ~ t i ~ r n  in 111- p?,:iOd 
for military offcnscs is not, of m.~tcr i :~ l  imp trt;~~ic.c, in ~ i c w  of l l ~ e  f:1r1 i l u t  soldlers 
have the 1)cnclit of the sctllrtl ant1 a c . c ~ ~ ] ~ ' r t l  cw~i ruc l ion  1 1 1 ~ 1 .  a rliicli~rye from an cnlistmcnt cp?r .~les  Iv torn~inatc a ~ n e ~ ~ : ~ l ) i l i l v  )),,lor(, rn~~r ls -mir l ia l  I'or oN~nses corn- 
milled dr~rin!r tli,.~t enlistment, wl~ic+ arn~~~;:xl)ilily is not rc?\.ivi.d I)v ~ . c c n l i s t ~ ~ ~ ~ ,  
I accept, 1112 \ V I ~  Collrye :~m-nrlm.!nt. / \ \ r ~ r  (,':~!lc:,.y: r-viqiot~. :~ r l .  :<!I.) 

Arliclc 9.:. Sci.n/c Cill. tl~rcli, (I w tl ~11~.111pl lo c .o '~~? i~ i l  I I ~ Z . - C ) I I ~ ~  oi  c ' c i c ~ - c ~ ~ ~ ~  to 
views csl~rossc 1 llp n ~ c m '  ors or (lie Ilo~rsc c ) ~ n ~ n i t l w  :111rin;; tlic hc.xri~lfi~ 1iq1 1 May 
14 to 27.  1!J12. thcrc w.~s inr111:lc 1 in this artir lc of t l ~ c  ,Sc~r:tto I ill a ]:ro\-iri311 pun- 
ishing attern. ts to commit s~~ic,i:!e. 'I h c  War ('oll(yr! :'i\ ision 11 1s ~ . o c . o n ~ n ~ c n , ' ~  1 the 
omissi.)n of this 1 ro -ision. I (lo not c'ccm thc  11i:lllcr of frc:lt importance, fnr tile 
rcason t h ~ t  sh,~ul, l  t he  law linally cnn. te 1 omit this 1 ro\ isi.311 the ol'fen~e \voul:l re- 
main punis11:~l.lc un~ lc r  thc  gcncral article, al) I I tlicrcfurc a x  c;,t this a m c ~ i : l m ~ ~ ~ t ~  
(Idem. art .  $ 1 7 . )  

ilrticlc 95 a, d 96, iSo?nle di.c~t.-Un~ler the  esisting co?e courts-martial may ,try 
pcrsons sul je t to militar\r law for (i\ il itill ol'lonses only in time of war. ,Zrtlrle 
93 of t l ~ c  Sellate 1;ill s.111g11t t?  evtcn.1 this juris ic t inr 1,) ( i \ i l  capital oll'en~cs 1ylIen 
comniitte 1 oritsi ' c  the  gco:;ral heal l i n~ i l s  oF Ft 11cs of the  U n i m  an.1 t l ~ c  I)istric t of 

Colum' ia in time of 1;c K C ,  the  pu r lme  1 ciyg 1.1 xi\ c our s.11 licrs on f:)rcign stltion 
immunity from trial I)y courts a.lministc:.ing an i~licn jr~risl ru:'cntc in lansuage 
whi I1 they tli 1 not r ~ n  'orstm,l. 'I he \Var C'ol!c,:;e ,li\ i:i,~n rc;.orts in ia\-or ol c~tclld. 
ing this jwis l i t  tion still I'urther t.1 inclu.'c r i \  il ( a ]  ital ol'l'enccs uIierc\.cr and n]len- 
evcr romlnittc I .  1 lie rcxs:)li for tho cstcn?i,)n pr , jpo~cl  1.y the  Ccncr.11 Stll'f is not 
apparent. I t  ought n c ~  cr to 1 c cm1)arraisinji to the  mililary ~ c r v i i  e to h : ~ \  c e ~ r . 1 ~ .  
sivc jwis 'i. ti?n of ( i \ - i l  ca:.itd olTenxs conimit,tc 1 n.il1ii11 the Ft,?tcs of thc L.nion 
and the Ci3tric t o f  Col~unl in, 1 y 1 crsons sul je. t to military law, azte 1 in the tiyil 
courts. 1 hc ofl'cnzcs 1 ciqg c,apit:ll an4 agi i l~s t  the ( i \  i l  as \vc11 as the military corn. 
munily,  shwil l I c tric 1, I think,  1111 'cr  all the  s:~lc::~ilr!s oi the ( . i d  courts and 
finally :'cterminc 1 un 'el. the  l~ro\-isic~ns of t i \  il co:'cs. (Ttiem. art .  92.) 

Artitlc 9G of the Ecnlte c!r.ift c n r ~ m c r ~ ~ t c  l the n1cn.e irnportlnt noncapitnl civil 
crime3 of \\-hi, 11 courts-mwtial 1111 c l i ~ . I  conc,lureut juris 'ic t i m  1 0th in t h e  of yeace 
and war when comrnittc-l 1 y 1 crsons s111 jert t? milit:ny law, irrcsl ec.ti\e of the place 
of commis:inn. ? lie \Var Collc:c d i \  i:i?n h i s  so~:glit tr) roml inc  t he  t ~ o  articles 
(95 an  1 9 j ) ,  as un-1er their r c ~ i j i , ) n  the  juris 'i: ti311 of military c 01;rts is  as an11 le to 
t r y  c a l ~ i t d  as nonca; it.11 (rime3. I think t h c x  two (lasses uf r i\-il o l l ' c ~ ~ x s  trial le I;y 
military courts rh,)111:l 1 c co\ ere 1 1,). sepi~ratc artic leu. and I re: onimcn:l in lieu of 
artic lo 92 of tho 1V.u College 5 r ~ f t  t hc  inscrtim of l hc  oricinal artic lcs !:5 and 96 of the 
Senate 1 ill, a n  1 thxt the  e n ~ ~ m e r ~ i t i m  of the  artic ies 1 e ( l i~ngc - l  nccordingly. 

Article 1.30, Sexu t~  bill.--,lhis arti, Ic mas intcn,'e 1 to a ~ i t l m i ;  c the remo\-al of cil-il 
suits coInmcncc 1 i n  State c o u ~ t s  ag'liust 1,crsons sul je: t to 1uilitl:ry lam on account o[ 
acts do re  un-'cr color of o!iice or s t  I ~ I  s. 7 he IVar CI011c:;e :;i\ision 113s :.nicn:le:I the 
article s3 as t:, inc111clc also t r i~n ina l  p o ~ c c n t i o ~ i s .  I see no nc. ciiity of e\ten.iing 
the  1 x 2  :i :i In ol thi: article to i!l:lu !e cri.nint1 i ) r ~ s ~ : u t i . ~ n s ,  inlsinuch as un:ler mist- 
i n g  lam i n  a pro]-er case, 1 edcral tri' unals may i n l m  cne i l y  me.ms of the  writ of 
h L els  corl.us and, n-lien jtsiit:e.l, ilischalge the dclcn:!ant iron1 custo2y. (I:iem, 
art .  116.) 

A;& 1102, Sezate dix~.L.-l'his article carried the  provision that  i n  t ime of n-ar or 
of public danger when two or mo1.e officers of the  same grade are on c l ~ t y  in the  same 
field, department, or conimantl, or of auy orga!iizatiou theyeof, the Presideut r a y  
assign the  command of such field, deparline:it, or command, or of arly organization 
thereof, wLthout regard t.r seniority of rauk in the  sawe grade. This n-as a recnact- 
ment  of joint resdutio.1 of Congress of April 4: IS62 (12 Stat . ,  617'1, and the authority 
it conferred mas found to be very necessary during the  (:ivil 11-ar period. I t  \\-as 
introclycetl i n  t he  articles in the firm conviction that  i t  ought to survive as pern-ancnt 
1e~is:atlon. Thc War College has improperly and, I think,  Cor insufficient reasons. 
stricken this provisio~i from the  Senate bill. I recommend that  i t  be  rei1:serted. 
(Idem, art .  118.) 

I am informed tha t  the War Cbllege division favors the  placing of thc  Juclge Aclvo- 
cate Geiieral's Departme ?t  under the detail svstem of the Ordnance Department, as 
provitled in se:!tinn 4 of the  Senate draft of the  current Army appropriation bill as 
originally passed b y  the  Senate. I recommend that  said section 4 be  inserted a8 
section 2 of the War College revision in the  following a~nenclcd form: 

"SEC. 2. That  11ercaCter the  provisions of section twenty-six of the act  of February, 
second, ninetee11 liundred and one, as modified for the  Orduancc Department by 
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jection two of t he  ac t  of June twenty-fifth, nineteen hundred and six, by t h e  act  of 
?)dach third,  nineteen hundred and  nine, and b y  the  ac t  of February twenty-fourth, 

hundred and fifteen, shall be  held to include the  Judge Advocate General'a 
Department: Provided, Tha t  t he  board of officers which is to recommend officers for 
detail i n  t he  Judge Advocate General's Department shall b e  composed of officers of 
that department: And provided further, Tha t  acting judge advocates may be  detailed 
a separate brigades and other separate court-martial jurisdictions, and when not  
immediately required For service with a geoglaphical department, tactical division, 
,parate brigade, or other separate court-manla1 jurisdiction, actins judge advocates -.., he as ipned M such other legal du ty  a3 the  exigencies of t he  servlce may r e q ~ r e . "  

LINDLEY M. GARRISON, 
Secrehry of War. 

Eon.  GEO. E. CHAMBERLAIN, 
, 

Chairman Committee on Military @airs, United States Senate. 
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REVISION OF THE ARTICLES OF WAR. 

MONDAY, FEBRUARY 7, 1016. 

UXITED STATES SENATE, 
SUBCOMMITTEE ON M~LITARY AFFAIRS, 

U7ashington, D. C. 
, The subcommittee met a t  10.30 o'clo2k a. m., pursuant to the call 
of the chi:irman. 

Prcsent : Senators Lea (chairman) and Colt. 

STATEMENT OF BRIG. GEB. ENOCH H. CROWDER, UNITED 
,STATES ARMY, JUDGE ADVOCATE GENERAL OF THE ARMY. 

Gen. CROWDER. Mr. Chairman, when I was before the House com- 
mittee in 1912 the committee indulgcd me in an in i t i~ l  statement, in 
n-hich I indicated the scope and purposcs of the re~ision. I found 
that that in i t i~ l  statement wts of great vslue in anticipating a p e a t  
ded of inquiry. l'here :,re c e r t ~ i n  essentibl dificrcnces between a 
military criminal code and a cikil crimintl code. 1 have preparcd a 
short initial statement I'or the purpose of directing the attention of 
the committee to thcae essentiJ dd:erences and to the salient p~irts  
of this re~ision. Would you care to have me put that in the record? 

a l ' he  CHAIRMAN. I think that wculd be a very good idea. 
Senator COLT. I do, too. 
Gen. CROWDER. It is not long. 
The CHAIRMAN. We shoulcl like to hear it. 
Senator COLT. Can you statc, in a word, what is the purpose of 

this  re^ ision, Genera 1 ? 
Gcn. CROWDER. The revision reaches nearly every article. I have 

stated the purposes as briefly as possible in this initial statement 
(reading) : 

STATEMENT. 

The pending bill before the subcommittee for consideration is a revision of t h e  
Army's crimind rode. I t  is substantially identical with S. 1032 of the Sixty-third 
Congre3s. repx te l  bv the Senste Military Committee February 6. 1911, and passed 
by the S s n ~ t e  ~ e b r u n r ~  9, 1914; and p w e d  a@n by the Senate February 22, 1915, 
aa a rider tc the then p x d ~ n g  Army approprlat~on bill, 8. R. 20347. 

When the reiiiqion ivas first presented to Congress, April 12, 1012, I stated to the  
comzlittes that the then exist~ng code smght to be revised was substantially the code 
pf 1836, that the code of 18% was litlle ruxe than an adaptation to the Constitution 
of the R 3 ~ d u t i m t r y  War arti les of 1776, amended to s2me extent by the Continental 
Csnxre3s in  1733; and thzt the Resolntionzry War articles mere copied from the 
British arlicles of 1765, m m y  of mhi h were tra-elble ba .k through exlier British 
codes to the code of Gustavos Adolp'ins. With the exception of 10 articles relating 
to the conpxition, constitution, and jur;sdiction of cowts-martial, selected from the 
revision then offered and enacted by thesixty-second Congress, that  statement remain4 

2? 
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true to-day. Eighty-seven of the 121 art.icles of the code of 1806 survive in the existing 
code without ch:mge, and several others without sohstant.ial chmge. Snt h amend- 
ments as the code of 1S06 has undergone have h e n  enacted p.ie:,emeal, nlainly during 
periods of war antl under the stress of war neetls. 

The euiutin:. nrtil.le3 are mmetirnes ralled the code of 1S74, for the reason that they 
mere reitltetl in the revision of the Revised Statutes of that year, with all amendatory 
legislation r'or t3 that dat,e incorp )rated in the re-itatenient-se-tion 1342. Revised 
Statute~.  fh'ere r r s ,  hxvever, n:, red revision of t,he code in that "ear. The .om- 
pilers of thatwgiqion had n~:?n?ral authority to revise, hnt only thc lin~ited a ~ ~ t h o r i t ~  
to omit reclund.mt mlt.ter, t:, bring relate01 provisi:~nq together, and to make the minor 
?I teratisnl ne :e33xry tn re-,on:ile contratli:tions, s ~ p p l y  oh\-ions o~nissions, antl alrrclld 
1lnp3rfe ,tions. It  will be t-on,.eded by anvone who takes the tr?~tblc to ir!vest,ignte 
thxt the revi3ei-s of 1374 did their work on the Arti,les of TVar In a very Imperfect 
mnnn2r. Many ol)s?lete art,i-,le3 were retainetl, arranaement antl claesification \\-erg 
n3t improved, punitive arti! 1e.s bein: oft.en asso:iated 1vi1.h administrative and pro. 
cedural artkles. hfany provisions of law in the nature of arlic 1c.s of war were left by 
the revisers in the general body of the statutes. Vhat t,he re\-isers of IS74 did was 
to carry forurard the code of 1806, with the amendatory lel:.islation er:ar ted sinc~e 
1806, whi-h, as I have noted, was piecemeal legislotion eriat.ted during periods of 
mar a141 ~lntler the stress of war neetls. 

The urgent necesit.v of a comprehensive revision has heen repeatedly recognized. 
The first formal recoinition which I have found ig contained in a letter from Gene 
TVinfieltl Scott to Secretary of Urar Cnlhoun, dated Deccnlber 2. 1SM. O'lJrien. one 
of our standarcl nlilih-y lam writers, in h i  work on military law. puhli$hed in 1845, 
set forth the necessitv for re~ision and pnhlished therein a statement of what he 
conrciived to Iw the "ewentials t!f an adeouate reviion. Mrint.hrqp, our standard 
author:ty on military law, writkg in 1886, recommendrd es tens~re  nmentlmects 
(Wnthrnp's hLlitary I . R . ~  and Precedentj3, p. 1107), a reco~nlnendation which he 
rcpexted 10 years later in the sclcond edition of hir work (idem, vol. 2. p. 1201). In 1888 a boartl of oficers was convened by Secretary of War Endicot,t to con5ider the 
general suhjwt of a reviiion of the .%rticlej: of War. and this boartl reported n com~~lcto 
revision. There is no record of its a p p r o d  by Secretary Endicott. or of its having 
been brought bv him to the attention of Congress. The nest comprehensive rcvision 
naq suhmittml by me while a member of the General PtafF in 1903: hut the exigencies 
of foreign service from 1903 to 1909 prevented me from following up the attempt then 
made. . . 

The revision now before you mas submitted by me to the Secretary of War on April 
12, 1912. accomp~nied l,v a letter esp!anxtory of the necessity of revipion and stnting 
its ohj-ct and scope. That reviqion ha.d t.he farorable indorsement of Secrrtari~s of 
War I)icldn.;on and Stimson. of 12 general oscers who were constitnted a boartl b 
secretarv Stirnson for its examination and study. of the General Ftaff of that p-ioc{ 
of a hoard of line officers convened at  Fort byer. Ira . and of many line oficers of 
rank and experience. This revi3ion as a whole was nniver~ally commended. Fomo 
criticims was expressed of specific articles. and all these  criticism^ have hcen condd- 
ered in the revision here presente:l. The pending hill, which i eubstantiallv it:entical 
with tl-at bill, ha.; the favorable indorsement of Secretary Garrison and of the entire 
Var College Division of the General Staff, who have given it exhaustive study during 
the past summer. 

SCOPE AND CHARACTER OF THE REVISION. 

Fourteen articles of the existing code, all derived from the British code of 1765, 
except one enacted by the Continental Congress in 1786, have been omitted. The 
subcommittee will find a ready reference to these omitted articles on page 77 of the 
committee's comparative priut. Some of the on2ittcd articles have never at anv time 
met any real need in our service, and for all practical purposes rnav be con~idered 
superfluous or obsolete. Others embrace only matters within the field of regulations. 
The necessitv for the omission of many of these articles mas recognized by mlnthrop 
as early as 1885. (Wint,hrop's Military Law and Precedents, p. 1, 01.) 

Clearly the mili 'a~y code should be broadly inclu~ive of all legislative provi~ions 
in the nature of articles of war. A search of the Revised Statutes and of the Statutes 
at  Large reveals 12 sections of the former and 19 provisions of the latter of this character, 
and they have been embodied in this revkinn. The comparative print shcws the par- 
ticular articles of the revizion which are thus based, and the attached memorandum 
gives a reference to all legislation of this character that has been incorporated or made 
the basis of new articles. 
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When these exclusions of obsolete and superfluous articles, and the inclusion of 
related matter from the Statutes a t  Large had been made, there remained the work of 
grouplng related articles. As has already been noted the existing code is notably 
deficient i n  arrangement and classification. In the proje~t  here submitted related 
alticles have been erouped under five principal headings: Preliminary provisions," 
llCourts-martial," "punitive articles," "Courts of inquiry," and "Miscellaneous 
provisions." and where subheads would serve a useful purpose they have been em- 
ployed. The result is shown on pages 1 and 2 of the comparative print. The last 
table on page 2 indicates very clearly the large amount of transposition found uece.:sary 
to a proper rearrangement. 

SPECIFIC CHANGES INTRODUCED. 

A comparison of the revision here submitted with the existing code which it  is de- 
&ned to replace, discloses the following more important changes which have been 
made: 

Article 2. Subhead (a), which corresponds to article 64 of the existing code, 
sections 7 and 9 of the act of January 21, 1903 (32 Stat., 770), as amended (35 Stat., 
4011, has been so framed a,e to make the militia subject to the code from the date of 
notice of the call, and its service under such a call compulsory service, enforceable 
in terms of specific performance. Under the law, as it  now stands, the militia is so 
subject only upon muster in, and it has been held that: 

"No department or officer of the Government of the United States could, under 
these laws, compel a drafted militiaman to be mustered int.0 the service or to attend 
a place or muster, or to undergo punishment beyond prescribed penalties. or submit 
to ulterior militarv cletention." (RlcCall's Case, No. 8669,15 Fed. Cases, p. 1225.) 

The opinion followed that of the Supreme Court of the United States in  Houston v. 
Moore, which distinctly recognizes that the call into the service of the United States 
bv the President places the miht~aman in that service, and further that these laws 
r&ognize- 

"That a fine to be paid by  the delinquent militiaman was deemed an equivalent 
for his services and an atonement for his disobedience." (5 Wheaton, 21.) 

This was the judicial construction that the act of February 38, 
1795, received. That act, in section 5, provided that every militia- 
man fniling to respond to a call into the service of the United States 
by the President should be subject to certain forfeitures to be ad- 
judged by a court-martid. I ts  lang~age is not dissimilar from tho 
corrcsyo~ding provision of the Dick bill. Under the rding of the 
court to which I have called your attention, i t  is clear that the obli- 
gation of the militiaman to serve under a call of the President was 
not enforceable in terms of specific performance. The theory is that 
militia service is purely a conlpulsory service; in fact i t  is not. In 
the case of Houston v. Moore, the court recognized, in thc, clearest 
possible langvlagc, that Congress might, by law, have fixed the period 
for the submission to the authority of the United States a t  any time, 
instancing the order given to the militia officer as a date which might 
have been fixed. The new article, to which I here invite your atten- 
tion, is drafted in accordance with this opinion of the court, and the 
date of notice of the President's order calling the militia into the 
service of the United States has been fixed as the date from which the 
draft is eflective and the subjection of the man to the Articles of 
War brgins. Clearly, with this provision written into our statute 
law, the obligation of the militiaman under a call of the President 
will be enforceable in ternis of specific performance; that is, i t  can 
not be evaded, as it may be now, by undergoing a punishment ad- 
judged by a court-martial for delinquency in failing to report. 

Senator COLT. Can the Government, under the Constitution, call 
the militia into service except in time of invasion? Can they do so 
at any time of peace ? 
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Gen. CROWDER. Only to execute the laws of the Union, suppress 
insurrection. and reml  invasion. 

Senator COLT. I thought so. I mcant that.  You are not dealing 
with that  ? 

Gen. C ~ o w u ~ ~ t .  I am simply dealing with the call for constitu- 
tional purposes. 

Senator COLT. But  when they arc called into service, then they 
comc ui~clcr. the martial law thc n101ne11 t thc CLLII is inadc ? 

Geu. CROWDER. Yes; under the law I propose instead of after they 
are mustcred in, as is now the case. Now, of course this does not 
touch any of the new schemes of federalization that  are pendillg 
before thc various committees. 

Senator COLT. NO. 
Gen. CROWDER. This relatcs simply to the constitutional call of the 

militia; and by  t,hc introduction of three or four ~iwrds into the article 
I have made their subjection to military discipline and to the Gov- 
ernment of the United States complete from date of the notice of the 
President's cd l ,  instead of from muster in. 

Senator COLT. Thcre never has been any objcction raised to this, 
has thcre ? 

Gen. CROWDER. No, sir. By  the committees I have been before 
i t  has been accepted as a very necessary power for the Government 
to have. [Reading:] - - 

~ u h h e a t l  (d) of article 2, \vhich corresponds to article 63 of the existing code, intro- 
duces the words "All persons accorupanvinq." so as to rnalre subject to the article a 
class of person9 who do not fall under tile clcsir_:nations, "retainers to tiic camp," and 
"persms sen-inywitli the armies in ti.etield." e~nployed ill t..e existin2 law. and atldi- 

.tionnl words are introd~lced so as to confer jurisliction over all thrce classas of psrsous, 
to a-it ,  (a) retainers (b)  prsons acco~q~anj-ing, and (c) persons s-rvimy: with the 
armies of t,he Cnited St.ates in  t1.e field. in time of peace, wilene\-c+r tile Armv is serving 
orltside the territorial juris-liction of the Unitod States. At pressnt juriudiction is 
limited to classes (aj and (c) and to a period of war. Tne purpos? is t,o give full dis- 
ciplinarv anti ority over t l i ~ s e  three classes of persons when the army map he in 

! penceful transit tl;rou$i a foreif-n country, or where, as i n  C h h  i n  I S X ,  there is inter- 
yention in a forei~n country fallinp Y;iort of mar. 

Article 5. In  article 5. corresponding to the act of March 2, 1913, the word "seven" 
has Seen substituted for the word "five." The eRect of the substitution is to make 
eel-en instead of f iw the minimum number of o4:cers who may compose a general 
court-martial, ancl ti:e law 1-12s been t l~us  modi ed out of deference to a recornmenda- 
tion of ti;e General Stal'f, wl:o I h - e  rc.,-iard 1,i:ese articles and who are oi tile opinion 
that the larxer minimum is adl-isahle in the interests of an accnscc!. 

Article 22. This mticle c o r r e p d u  to s x t i m  1212 of tl:e Re ise.1 Statutes. Under 
tne latt.er stutate process to ohtain witnews is l ixi tkl  to courts-martial haying judne 
advocates mid such process is ti:erefore not a'-ailalile for a summalg conrt. A s  it, is 
clel~r that all co~~rts-martial should be invested with this power, article 22 has been 
a~nyli';e!t so as to incIutle the sumniarv court,. Under snid sxtion of tile Re--ised 
Statute? the process that a court,-martial is authori~eil to issuc to c:orq~el t!:e at.tend- 
ance of witnesses is likerrocess to t h t  w11ich aci-. il cunrt of criminal /urisJic.t,ion of the 
State, Territorjr. or Cistrict in id~ ich  t!:e court-inartial may he sitting may issue. I t  
is tl~erefnre eFfecti\.e only wit.hin t,ke 1)oilndaries of sucil State, Territorv, or 1)istrict 
~1:ere the cou+martial may be sittinlr. Tile ne-:v article removes t:~is limitation. 
T1:is mndi'catit-n nras n z l e  at the s11i.cre~tiw nf Secretary oE \\-ar Iiickinson. 

Article 38. This articlo cleds ?c.;th il-rewlarities arisioe in the prosecution of courts- 
martial and corresponds t,o section !92:), Re- i s d  Statlltes and to Senate bill iwntling 
in the Sisty-t,;jirrl ('on!>ross (S. 5197). Its eBect is t~ adopt for courts m~~rt,ial tiic rule 
tvl~ich prei-ails in ci:-il court,s khat improper aclrnission or rricction of e..-ilence. or 
error in any matter of ?>leaclinp or prncetlure, s:.al! not he made tile basis of a formal 
d i s q q ~ w d  of tl e Cndinys :x ser~tence of such courts,   unless it s;:all appear that the 
error or irrerrularitv coml~lalne(1 of 112s injuriously aVwted tilt. substantial rights of an 
accused. ( 'er ta in!~ col~rts-martial sLolrltl h a w  as 1iI:eral a rule in regard to irregu- 
larities of procedi~re as civil courts of criminal jurisdiction. 
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Article 35a. This art,i~le cor~esponds to section 862 of the Revised Statutw. I t s  
@ct is to authorize the President to prescribe the procedure, invluding modes of 
ppf, in cases hefore military courts. The General Stat! recommends the omission of 
this article, but the Secretary of Kar  thinlis i t  should 1)c included. 

I should like to state, as  I go along, that  when we take up the con- 
sideratlon of the code article by  article I will enter into more detailed 
explanation of some of these changes. I am simply trying to give 
vou a survey of the revision. (Reading:) 

Article 39. This article is the military statute of limitations. I t  coneaponds to 
&cle 103 of the existin? code, as amended by the act of Aprd 11, 1893. The existing 
code fixes a two-year p?riod of limitation for all offepses except desertion in time of 
pace, where the p?riod is two years from the expiration of !he enlistment in  which 
the man deserts. The new article retains this two-year pmcd for military offenses, 
exc~pt  for desertion in time of p?ace, and adcpts for this exc~p 'ed  offense and lor 
Iloncapital crimes or offenses of which courls-martial have concurrent jurisd~ction 
with Federal civil courts the three-year psriod of limitation which governs in such 
civil courts. Desertion In time of war, and murder which, by exceedinqly doubtful 

have been held to be ,not within the provision of the existing code, are, 
following the analogy of civil crimlnal codes, expreesly exccpted from the cpsration 
of e statnte. 
i c e  4 This article ~ o r & ~ m d s  to  art,icle 97 of the existing code, as amended 

:by the act of March 3, 1915. I t  is the effect of the existintr law to prohibit penitentiary 
confinement for purely military offenses, and to authoriz6it in the case ol civil offenses 
only when such offenses are by some statute of the United States, or by some statute 
.of the State, Te'rritory, or District in  which the offense may have been committed,or 
-by the common law as the same exists in such State, Territory, or District, made 

to this kind of punishment. I t  thus appzars that courts-martial have the 
burden of applying in the trial of civil offenses the laws of 45 States, 3 Territories- 

. 

Alaska, Porto Rico, and Hawaii-and the District of Columbia, in determining whether 
,pqnjtentiary confinement may be awarded. This burden on the administration of 
m~litary justice should be lifted, i f  i t  can be done, and the principle underlying this 
legislation preserved. I think that principle would be preserved if we adcpted the 
$tatUte law of the United States and of the District of Columbia and the common law 
?f the District of Columbia, thus making the Army subject to one uniform law re~pect- 
ing the i m p d i o n  of penitentiary confinement. There seems to me to be espxial 
nroarietv in  adontina the law of the District of Columbia, as Congress is directly 

&$msible for th'at law. 
. Articles 52 and 53. These articles correspond, respectively, to the act of April 
27, 1914, and paragraph 6 of the Executive order published in G. 0. 70. War Depart- 
ment, 1914. Their effect is to introduce the principle of the suspended sentence 
into our code. 

Article 43. This article regulates death sentences and corresponds to article 96 of 
the existing code. Under the terms of this latter article no person can be sentenced 
to suffer death except by the concurrence of two-thirds of the members of the court, 
and in cases where such sentence is expressly mentioned. But for one military offense, 
being a spy. the death sentence is mandatory. Obviouslv a two-thirds vote should 
be required to sustain the finding in such a case. and I think i t  best in all cases that 
a two-thirds vote should be necessary for a finding of guilty of an offense which the 
law permits to be punished by death. New article 43 expressly so provides. 

Article 74. This article corresponds to article 59 of the existing code and regulates 
the delivery of militarv offenders to the civil authorities to answer for crimes com- 
mitted against the civil law. The purpose of the article has been to prevent the 

L 
Army from becoming an asylum for civil criminals who may manage to pass a recruit- 
ing officer and enlist in the service. The article is also expressive of the subordina- 
tion of the militarv to the civil authorities. 

The existing article shows as well as any other the archaic character of some.of 
our military legislation. For example, i t  requires delivery only when the soldier 
may be accused of a capital crime or of an offense against persons or property, and 
does not cover offenses against society or the public, or offenses against the Gov- 
ernment; bnt i t  does not cover even the offenses named except where they are com- 
mitted against any citizen of the United States, thus leavinx out of consideration 
citizens of the Territories and of our insular possessions, and allens residing within 
our jurisdiction and entitled to the protection of our lams. I t  is further to be observed 
that the machinery of the existing article is set in  motion and the surrender required 
to be made only upon an application duly made by or in behalf of the party injured, 
thus harking back to early days when crimes were punished a t  the instance of the 
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individual against whom committed. The new article removes all these defects, 
but limits the application ol the article to the geogaphical limits of the States of the 
Union and the Distrirt of Columbia, for tho reason that outside of such geogmphical 
limits the courts-martial will, under the proposed rode, have concurrent jurisdicti 

on with the civil courts to try the offense, and it  is thought that in these latter case,., 
where the demand would largely come from civil courtr administering an alien jurb 

rudence in a language which our officers and soldiers do not understand, there should 
ge no mandate to the military aathorities to turn over a soldier for trial. 11 should 
be left to the excrcisc oT sound discretion. 

The C ~ I A I R ~ ~ ~ A N .  You rcfer particu1:irly to what Territory? 
Gcn. CROWDEL 1 rcfer to tho Philippines, Hawaii, Porto Rita, 

, Panama, etc. [reading]: 
Article 85. This article corresponcls to article 38 of the existing code, which was 

copied from the British code of 1765. The changes hcre introdllc~d are for the 
pose of making the article conform as to punishment imposed to the Correspondinw 
article for the gvvernment of the Navy, and to the British code as i t  has bee: 
amended, hu t  w ~ t h  this diffcrcncc; that niandutury dismissal for the offense of 
drunkenness on duty is reserved in this revision for the war offense, leaving tile pun. 
ishment discretionary in  time ol pcacc. hlandatory dismissal is not a requirement 
the naval articles for either the war or peace offens3 of drunkenness on duty, nor is it 
n requirement of thn presalt British code. 

Article 92. 1 come now to a provi,jioii of the code which 1 think will claim the very 
; special attention of this subcommittee, of the full committee, and of the Senate. I 

refer to article 92, which confers upon cmrts-martial jurisdiction over civil 
when committecl by persons subject to nlilitary law. As the law now ~tands  courts. 
martial have concurrc~nt jurisdictio~l with the civil courts to try norlcapital crimes cf 
persol?s qubjcct to military law at all times and wherewr committed', and concurrent 
~urisclictlon to try capital civil crimes ol snjucl1 persons in time of war. 111 the revision 
mllich ha? passed thc Senate twice, the jurisdiction of courts-martial was extended & 
include civil capital crimes in time of peace when committecl outside the g e ~ g m y l l i ~ ~ l  
limits of the States of the Union and the District of Columbia, where the alternative 
would be trial by courts administering an alien jurisprudence, without a jury, but 
l ea~ing  civil capital crimes committed by military offenders  thin those geographical 
limits within the exclusive jurisdiction of the civil courts. 

The Gencral Staff has further revised the article so as to vest this jurisdiction in 
court4-martial, tll~ls making the jurisdiction of the court-martial concurrent with the 
civil courts, a3 to both capital and noncapital crimes. I do not concrlr in t,his exten- 
sion of tho cocrt-martial's juridiction, and the Secretary of n7ar has expr2ssed d& 
approval of the cliange in his letter transmitting this revision to the Concress. 

In other words. the General StaCI has undertalien to say that 
capital crimcs cornmittcd here a t  Fort Mper or anym-here clse within 
the gengraphic~l limits of the country shall bc tried i s  well by court- 
martial r s  by c i ~  il courts. We nevcr have hr cl that law, ancl I doubt 
vcry much XI-het'hcr i t  is dcair,tblc to divorce the Arm:y to that extent 
from accountability in ihc cir il courts. But 1 am vcry much in fi~ror 
of doing it when the Army is outside of our gcogrsphical limits proper; 
and thnt is the proposition that I stand for, and not the proposition 
that is here submittc cl. 

The CHAIR~IAN. Mihnt reasons do the General Staf? :ssign? 
Gcn. CROWDER. I hnvc not seen any reason. Thcy simply rccordcd 

a recommcndixtion. I can c: sily mcit'rstand thc reason, viz, a clrsire 
that the Army rimy handle its own criminal busincss and doubtless 
border conditions to the south of us entered into their consideration 
and influenced their conclusions. I conccclc the necessity lor 
autonomy in these mattcrsa ~ v l ~ c n  the Army is serving under unusual 
conditions, away from thc protection of constitutionally guaranteed 
rights. 

Senator COLT. Yes. 
Gen. C R O J J ~ R .  But not when they are serving hcre. I think that here in the Unitccl Stntcs proper t,he Army should be, under the same 

accountability ns civilians for capital crimes. 
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Senator COLT. That runs all through the common law, the civil 
,18m, in regard to capital crimes, I think. Of course I can understand 
that the General StaE perhaps would like to take nll  the power they ,,>, 
could in a court-martial. 

- 

Gen. CROWDER (rending) : 
.--. 

Article 103. This article is new. Its purpose is to give the sanction of statute 
law to the exercise of minor disciplinary powers by commanding officers without 

to courts-martial. The Navy has a corresponding provision, but the Army 
exercises these powers now under authority of regulations alone. These regulations 
exist in contravention of a general principle that mthont the authority of statute law 
puoishment can be administered only in execution of a.doly approved sentence of 
a court-martial following trial and conviction. I t  is a vltal necessity of our service 
that commanding officers should be invested with disciplinary powers, and the exist- 
ing system is an instance of where necessity has broken through the restraints of a 
legal The system now existing should be placed on a legal basis, and thia 
is all the proposed new article attempts to do. 

Article 116 The only important change remaining to be noted is new article 116, 
based on section 3 of the act of March 3, 1911. If accepted and enacted into law the 
effect will be to authorize the removal of civil suits instituted in the courts of a State 
aoainst persons in  the military service on account of any act done under color of 
&tary office or status, or in respect to which such persons claim any right, title, or 
authority under a law of the United States respecting the military forces or under the 
laws of war, thus extending to officers and soldiers of the Army the same immunity 

civil suits in  the courts of a State which the statute cited gives officers of the 
Revenue Service. As the law now stands suits may be removed only on, the ground 
that a Federal question is raised or on the ground of diversity of citizenship (but only 
in thp event the defendant is a nonresident), and in each case only if  the amount in - "-- - 
question exceeds $3,000. 

The most frequent application of the proposed law will be when the Army is coop- 
erating with the civil authorities of a State in the suppression of disorder. As the 
authority of the ofiicer or soldier is to be measured by Federal law or by the law of 
w m  i t  would seem to be appropriate that he should be privileged to have his liability 
;dj<&cated in Federal coufts.- 

' Many other articles than those above enumerated have been changed i n  important 
regards, but the enumeration which I have read embraces the more fundamental 
h a n g s .  Before the subcommittee proceeds to a consideration of the revision, article 
by art~cle, I desire, i n  crder to facilitate an understanding of the code as a whole, to 
point to certain essential differences which distinguish a military from a civil penal 
code. These differences are constitutional in  character, or grow out of the necessities 

' of military service, and will be  summarized under these heads: 
CONSTITUTIONAL DISTINCTIONS. 

The fifth amendment to the Constitution provides that: 
: "No person shall be held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual service in time of war or public danger." 

Article I ,  section 5, of .the Constitution provides that: 
.'The Congress shall have power * * * to make rules for the government of the  

land and naval forces" (clause 12); and "for governing such part of them (the militia) 
as may be employed in the service of the United States." (Clause 16.) 

Winthrop, our standard military law writer, states that it  is the effect of these pro- 
visions to withdraw the entire category of military offenses from t h e  cognizance of 

'.civil courts and turn over the whole subject to be dealt w ~ t h  by mihtary conrts, citlng 
Trask v. Payne (43 Barbour, 569); Dynes v.  Hoover (20 How., 70; 105 U. S., 700). , I n  
the Dynes v. Hoover case, supra, the Supreme Court said: 

"These provisions show that Congress has the power to provide for the tyial and 
punishment of military and naval offenses in  the manner then and now practiced by 

civilized nations, and thatkhe power to do so is given without any connection between 
it and the third article of the Constitution defining the judlcial power of the Unlted 
States; indeed, that the two powers are independent of each other." (20 How., 70.) 

It  has been authoritatively held and is now the accepted, co?struction that the 
guaranties of the fifth and sixth amendments to the' Const~tutlon agalnst double 
'jeopardy and self-incrimination and of the right to a speedy and public trial, to be  
informed of the nature and cause of the accusation, to be confronted with the wit- 



34 RI3VISION OF THE ARTlCLES OF' W A R .  

"I  agree \\.it11 him perfe-lly aucl t h ~ t  i t  \rill be a grave erro:. il, by ne&cnce, we 
permit the military la\\- to become emasculated by al1o:i-ing lawyers to inje-1; illto it 
principle3 derived from l.heir practice in  the c i ~ d  courtj, I\-hich belong to a totally 
different system of jurisprudence. 

"The object of tlie civil lax is to secure to every llunran being in a c o n ~ ~ n u n i t ~  all 
the liberty, securily, ancl happiness p?ssil)le, c!o!lsi~te~lt n-it11 the safety of all. The 
object of military law is to govern armies compo;ecl of stro-lg men, so as to be cal]able 
of exercising thc largejt measure of force at the will of the Nation. 

"The-ie objects are as far apart as the poles, ?nd ea:,h requires its onu separate 
system of lams-statute awl common. 'An army 1s a collection of armed me11 obliged 
to obey oile man.' E v e ~ y  enac.tment, every cha~lge of rule w11ic.h impair;; this prin- 
ciple weakens the army. m p a i r ~  its \-due, and &felts the very o1~jer.t of its existence. 
All the traditio:is of civilian lan-yer: are a!ila~.oniitic t,o thij  \-ital princ,iple, aucl mili- 
tary men must meet them oa the thre~hhold of divussio:1. else armies n-ill become 
demoralized by engraft,ing 01, our code their deduct io~ from chi1 practice. 

* X x X X- i(- 

"I t  is greatly to be deiirecl that the common lav  for the armic: of the United States 
should be compiled-not from the do-triues ax1 experie:lce of ci\-il lawyers, but from 
the experience of the best ordered awl best governed armies of Europe awl America. 

X- * * X- * * i(. 

"Civilian lawyers are too apt to charge that Armv discipline is t!-ranny. T e  know 
better. The discipline of the best armies has been paternal, just,, and impartial. 
Every general and every commanding oTiccr knox-s that to obtain from his command 

J 
the largest meaeure ol Iorce and t!le best ?s~!lts he m~mt po?sess the absolute confi- 
dence 01 his commsnd by hi.; Lilrncss. I113 ~mpartiality, his zewe of jnstive, and 
devotion to his country, not from I'sar. Yet in order to execute the orders of his 
superiors he must insist on the implic,it obedience of all in his command. Kithout 
this quality no army can fnlfi11 its olfice. and ever?. good citizen is as mucll interested 
i n  maintnininp this qualit,y in  the Army :ls ;ny member of i t .  

"Therelore. I repeat that tile time is opportune for all d i o  seek to honor their pro- 
fession to study these subjects ant1 help to establish the result that the 'common law 
of the Army Ile not controlled by the common law of another s!;stem,' proceeding 
from an opposite principle." 

These discussions of Col. Birkhimer and of Gen. Tieber and Geu. Shennan bring 
out xvith great en1pl:aiis the essential and fundamental differences between c i d  and 
military penal codes. The differences n.hich mill claim your special attention mill, 
I think, include the iol lo~lng:  

1. I n  a military code there can be, of course, no provision for courts of appeal. 
Military discipline and the purposes which it  is expected to subserve will not permit 
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of the vexatious delays incident to the establishment of an appellate procedure. 
Bowever, we safeguard the rights of an accused, and I think we effectively safeguard 
*ern, by requiring every case to be appealed in this sense, that the commanding 
general con,ve@ng the court, advised by the legal officer of his staff, must approve 
every conviction and sentence before% can become effective, and in cases where a 
..ntence of death or dismissal has been imposed there must be in addition the con- =-- 
bmation of the President. 

2. Neither can we have the vexatious delays and failures of justice incident to the 
of a unanimous verdict. Our code, and I think all military codes that 

have preceded it, have recognized the principle of majority verdicts To this there 
is one exception. Death sentences and the finding of guilty of the crime on which 
they are based must have the concurrence of two-thirds of the court. 

3. In  our military code we have provisions for takinq depositions, as of right, i n  
cases not capital, and upon reasonable notice to the accused. Before civil courts 
the accused would have the right in  all cases to be confronted by the witnesses 

him. 
4. For the reasons already sufficiently Lndicated, the military code takes no cog- 

nizance of peremptory challenges. Every challenge mnst be for cause. 
This revision is offered to Congress at  a time when reform in the criminal codes of 

the several States is being much agitated. I t  has, however, little in common with 
the revisions which State legislatures are considering. They are concerned primarily 
with the reform on the procedural side. Their effort is to do away with those tech- 
nicalities of pleadinq, practice, and procedure which encumber and often defeat the 
administration of criminal justice. Due to the fact adverted to above, that me have 
no appel!ate court, and only a limited appellate procedure, the administration of mili- 
tary justlce has never been similarly encumbered. I t  is to be noted, however, that 
su& reforms as have engaged the attention of State leqislatures have for their object 
the adoption of certain of the features of our military system. This is true in so far 
as they favor brevity in pleading, presentment instead of indictment, abolish una- 
nimity of juries, and curtail right of appeal. 

Statutes, provisfons of which have been incorporated in the proposed Articles of War. 

............. Section 183, Revised Statutes (36 Stat., 898). .Article 113. 
........................ Section 1025, Revised Statutes.. .Article 38. 
........................ Section 1202, Revised Statutes.. .Article 22. 
........................ Section 1203, Revised Statutes.. .Article 114. 
........................ Section 1229, Revised Statutes.. .Articles 117. 
........................ Section 1326, Revised Statutes.. .Articles 11, 48. 
........................ Section 1343, Revised Statutes.. .Article 82. 
..................... . Section 1361, Revised Statutes.. .,. .Article 2. 
........................ Section 1621, Revised Statutes.. .Article 2. 
........................ Section 4824, Revised Statutes.. .Article 2. 
........................ Section 4835, Revised Statutes.. .Article 2. 
........................ fection 5313, Revised Statutes.. .Article 80. 
........................ Act of Mar. 3, 1877 (19 Stat., 310). .Article 37. 

........... Section 4, act of June 16, 1980 (26 Stat., 158). .Art!cle 107. 
..................... Act of Sept. 27, 1890 (26 Stat , 491). .Article 45. 

............ Section 2, act of July 27, 1892 (27 Stat., 278). .Articles 19, 31. 
Section 3, act of July 27, 1892 (27 Stat., 278). ............ .Article 54. 

............. Section 4, act of July 27, 1892 (27 Stat., 278). Article 113. 

............. Section 1, act of June 18, 1898 (30 Stat., 483). .Articles 7, 10, 14, 35. 
Section 3, act of June 18, 1898 (30 Stat., 484). ............. .Article 50. 
Section 4, act of June 18, 1898 (30 Stat., 484). ............. .Article 37. 

............. Section 5, act of June 18, 1898 (30 Stat., 484). .Article 2. 

............. Section 6, act of June 18, 1898 (30 Stat., 484). .Article 105. 
Section 1, act of Mar. 2, 1901 (31 Stat., 950). .............. .Article 24. 
Section 7, act of Jan. 21, 1903 (32 Stat., 776), as amended by 

........... section 5, act of May 27, 1908 (35 Stat., 401). .Article 54. 
Section 8, act of Jan. 21, 1903 (32 Stat., 776), as amended by 

.................... act of June 12, 1906 (34 Stat., 255). .Article 2. 
..................... Act of June 30, 1906 (34 Stat., 750). .Article 111. 
....................... Act of May 11, 1908 (35 Stat., 109). .Article 106. 
...................... Act of Jan. 19, 1911 (36 Stat., 894). .Article 117. 
........................ Act of Mar. 3, 1909 (35 Stat., 748). .Article 2. 

section 33, act of Mar. 3, 1911 (36 Stat., 1097). ............ .Article 116. 
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I hclicvc that  with this preliminary statcmcnt wo shall be in better 
position to t,alrc up thc cotlo, articlc by :~rliclo, and discuss ill detail 
thc cha~igcs that  arc to hc maclc. 

Sciii~tor COLT. I tliiilk that  is a most atlmirablc stntcmolit. 
r 7  l h c  Crrnrnnrn~. I t  is vc1.y c10:~r. 
Scnator COLT. I t  is admirable in its :IJI:~o@, in its his~oricaI 

rcviow, : L I I ~  in t l ~ o  clt::~r :LII(I  coilcist: u x y  i ~ )  I Y I U C I ~  you st:~Lo t l ~ ~ !  clis- 
tinoti011 1)ctwcc:ii the Civil Cotlo a.nd tlic Military Cotlc. I t  is :L very 
intorost,i~;g subjcct. 

r l h c  , CIIAIILMAN. Vory int~rcst~iilg-, is i t   lot? W1i:~t (10 yo11 say, 
Scnator Colt? Shall n-c talic n? t lm c:odo sc!c:t,io~l hy sc:c.tioil ,! 

Scnator COLT. I sI10~ld foUo\v IV~:LLC\Y:~ ~0111.st1 ~ O U  thillli is l)roper, 
Mr. Chairman. 

Tllc CFr~lnnrm. Then, Mr. Judge Ac1vocat.o Gcr mral, uro \vill do 
that.  

Gcn. CROWDER. 1 \vill h x t  ask your nttcrllt~ioll lo  the! (;O~lll):~ral;i~~ 
print whicli is bclforc you, and to thc tablc of cont~i i t~s  oil tho h s t  page. 
This \\rill rc!vc:~l to you the roc] nssifioatio~~ m d  rcarraiig~n7~11t of the 
articlos. The entire cotlo has bcml groupctl untlcr livo pr i~2 .c i~~l  
hcndings, and thc subhcatls carry the classificntiol~ f ~ ~ r t h c r .  If the 
revisioii had no other mc:it t1i:i.n tlic groupirlg of tilc artic:los sc:icntific- 
ally, i t  u-i)uld I th i~ lk  mcrit c:olisic1wati& for that  reason aloiie. I t  
will greatly fnci!itat,c a study and mltlcrshallding of the code by 
yo~ing oilkers ciltcring tlic scrvicc. On tllc sccolld pago you will find 
a tablc giving thc present a i d  tlic proposcd ilumbor of the articles. 
A glance a t  i t  \ d l  inc!icat)c thc ainom~t of tmisposition, rcclassifica- 
ti011 and renrrangcment wilich WAS found wc::ssary. 

Senator COLT. This is a very difficult piece of ~ o r k .  
Gcn. CROWDER. I t  has involvcd a grcat deal of painstakilig effort. 
Scnator COLT. I refer to this sy~lthetically constructntl work. 
Gen. CROWDER. NOW, if you d l  turn to pagc 3 you mill find 

the proposed Iegislation in thc lcft-hand column, thc existing law 
which i t  is proposccl to rcplace in the right-hand column, and follow- 
ing cach group of articlcs, the esplaii.ation of the chailgcs made. 
You w-ill obsclw that article 1 is a sabstantial rcstatcment of the 
existing law. I t  embodics definitions. I n  articlc 2 an attcmpt is 
made to ciiumeratc the scvcral classes of persons that  are subject 
to military law and to i d u d e  thesc in the clcscriptivc phrases "sty 

erson subjcct to inilitary law" and "persons subject to military 
Etw," which i t  has becir found convenient to cmploy in drafting sub- 
sequent articles. I t  is i11 this article, subhead (a), that we find the 
provisioll referred to in my iilitial statement, which ~nalics the militia 
whca callccl illto the service of thc Unitcd States by the President 
subject to thc Artides of War from thc date of notice of such call. 
I have called attcntioii to thc fact that, as tlic lam now stands, if the 
militiaman lleglccts or refuscs to report under such call and to be 
musterccl in, he may be tried by a court-niartid and punished therefor; 
but  he is not placecl tllercby any nearer to the Fcderal service or 
military control. Of course, if thc call is to bc eflcctual, that is, is to 
result in specific perforlnailcc of military scrvicc, the militiaman 
must bc subjected to the Articles of War from the date d notice of 
the call, SO that  he can be treated as any soldier absent from his 
command. 

, f 
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Further on in the article, subhead (c), you will find new 1>~11guage. 
I+, reads as follows : 
.LV - 

pro+M, That no officer or soldier of the Marine Corps when so detached [that is, for 
8 e r ~ ~ e  1n the.Army by order of the President], may be tried by a court-martial for an 
,,gmse committed agdast the Articles of War for the government of the Navy prior to 
his detachment, and for an oRense committed against these articles he may be tried by  
, mval court-martial after such detachment ceases. m b -- 

The necessity for this provision was revcaled by  our cxpcriencc last 
year a t  Vera Cruz. The Marine Corps coopcrated with the Army a t  
that placc and, under the authority of an act of Congress, was placed 
on duty with tho Army by order of thc President. During the period 
detachments of the Marinc Corps are so placed on duty wlth the Army 
they become subject to the Articles of War for tllc government of the I 
m y .  On the last day that  the Marine Corps was so detached and I 

a t  Vera Crua, a soldier of tha t  corps committed a very s ~ r i o u s  j 
offense-an assault of the grade of felony. Pending action 111 his , 
case, ihc order of detachment was revoked and he resumed his place 
+th the naval forces and came under the Articles of War for the ; 
government of the Navy. The Navy Department assumed that i t  
could bring him to trial for his offense committed while he was on 
duty with ,the Army, as the offense committed by him was likewise 
an offense denounced and punished by the Naval Code. He was sub- 
sequently arraigned bcfore a gcneral court-martial of thc Navy, and r 

there plead to the jurisdiction of the court,, claiming that his offense 

i 
was committed while on duty with the Army and was an offense 
pnirhablc only under the Army Code. The court overruled this 
plea a i d  procecdcd with his trial. He  was found guilty and sentence$ 
to imprisonment. Hc surd out a writ of habeas corpus beforc the 
United Sta tw districi court of Philadelphia. The judge took the 
view that thc naval court mas without jurisdiction, and discharged; 
the man. The usual proccdurc would have becn for the Navy to 
have turned the man over to the Army for trial. Had this been 

. done we would undoubtedly have had a plea of double jeopardy t o  
deal with. The case was not followecl up, and the result was that  the 
man got off without adequate punishment. The proviso inserted 
here is to clcar up that  situation, or rather to make i t  impossible of 1 
occurrence in the future. / . * .- - - i 

Wc now come to subhead (d), and here there is a change in- 
which will claim your attention. I n  the present condition of our 
Articles of War "retainers to the camp" (i. e., officers' servants, 
newspaper correspondmts, telcgraph operators, etc.) , and "persons 
serving with the arrnics in the field" (I. e., civilian clerks, team- 
sters, laborers, interpreters, guides, contract surgeons, officials, and 
employees of the provost marshal general's clepartn1cntl officers and 
men employcd on transports, etc.) are made subject to tho Articles of 
War only during the pcriod and pendency of war a n d  while in the 
theater of military operations. A number of persons who manage 
to accompany the Army, not in the capacity of retainers or of persons 
serving therewith, are not includcd. They constitute a class whose 
subjection to the Articles of War is quite as necessary as in the case 
of the two classes expressly mentioned. Accordingly the artlcle 
has been cxpanded to include also persons accompanylng the Army. 
The cxisting articlcs are further defective in tha t  they do not permit 
the disciplining of these three classes of camp followers in time of peace 
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in places to wlridi the civil juri~dict~ioll uf the Uliitcd Stator do(\s not 
crtcnd and wl~are i t  is contrary tto itit(?rni~tion:~l policy to subjc(:t such 
pcrsons to tlrc local juristlic:tion, or wllc:rc, for other ronsons, tlic law 
of the local jurisdiction is not ilpplicitblc, tlius leaving tlicsc (:lasses 
practically- wiiJliont 1id)ilily to puliisliinont fur tlicir util;i\vful acts 
undcr sricli c;ir(>,~~lnst:tlioi.* -as ,  fur cxaloplc, wlrorc our foroos aceom. 
puiiod by suclr i::iilrp lollo\n-ws a r c  poniritLod pai~~:nf'ul iri~nsit tllrouph 
Canadian, Mosicini, ur otlier foreign t~~rr i tury ,  or ~vh(:rn s u d ~ f o ~ &  
so a c c o ~ n ~ ~ i ~ ~ i i c d  arc engaged in the nonhostilc occupation of fomign 
territory, as was tho caso durinv the ititorvcnt,ion of 1906-7 in Cuba. 

I wish to elaborate n little. rf served during the second interven- 
tion in Cuba. A civilian clerk of the Commissary Ilepa.rtinent enl- 
bezzled six or scvcn hundred dollars of the public funds. I t  mas not 
discovered until the auditor discorercd i t  here, and a t  that  time the 
man had been rclicvcd from duty in C u l ~ .  Iluwavor, let us suppose 
the ernbezzlcment had been cliscovcred while hc was yet in Cuba. 
The laws of the United States nTcre not operative thcre to denounce 
and punish the offense, and no civil court of the Unitetl States had 
jurisdiction of offenses coinmitted there. S o  military court had 
jurisdiction over a civilian accoinpanying t h  Army there. I11 the 
assumed case the alternative woulcl have been to ask the Cubsn 
courts to take up the burden of that  man's trial, his oifensc being 
also an offcnse against the Cuban law. He cscapcd trial by the 
Cuban courts by reason of the fact that  he liad comc lx~clc to the 
United States. TS'e sought to have hinl extradited and taken baclc 
there for trial; but  when me had filccl our application, and the Cuban 
Government came to consider it, i t  was found that  they had issued 
an  amnesty proclamation upon the evacuation of Cuba in 1909, 
which covered this man's case. He is here a t  large in the United 
States, and no trial is possible,. Under the article I propose such a 
case would have been triable by  court-martial as a person accom- 
panying the Army-tlzougli in timc of ppacc. 

Anot'her case: I t  has happened, and may happen again, t(11at the 
Army will be found in peaceful transit through Canadian territory. 
When a foreign Government gi-ies permission for the troops of 
another nation to pass through its territory the pernlission itself car- 
ries exemption from the local lams; hut  in the assumed case no law 
of the United Stat'es mould be operat'ire in Canada to punish retainers, 
camp folloxi-em, and other persons accoinpanying the troops through 
that  country. 

The Canddian Government has permitted us to recnforce Alaska by 
the overland route. The situation may arise that the Army a t  some 
time may be engaged in the peaceful occupation of foreign territory 
in this henlisphere. To that  estent 1%-e are conlpellecl t,o recognize the 
necessity for the amendment which I have introduced here and to 
which I think t,liere can be no objcction. 

There remain to he noted no further changes in article 2 from the 
existing law. I hare  covered all the changes. 

We may pass over articles 3 and 4 by the statement that  they are 
simply a reenactment of provisions of the act of April 25, 1914. 

The CIIAIRMAN. Yes; I served on the conference committee when 
t'hat appropriation bill was before it .  
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Gen. CROWDER. These are 2 of 10 articles tha t  were accepted b y  
Congress a t  tha t  time, and I have no change whatever to suggest i n  
them. 

The same is true of articles 5, 8, and 12,  relating to the composition, 
8ppoilltment, and jurisdiction of general courts-martial. 

Articles 6, 9, and 13, relating to special courts-martlal, are.likewise 
parts of this group of 10 articles that  Congress enacted in 1918. 
I have introduced one change. That  change is to state the punishing 
power of the special courts-martial in the form of a limitation upon 
the punishing power rather than in the form of a grant. You will 
l lot i~e that  every one of our punitive articles terminates with the 

" shall bc punished as a court-martial may direct " ; 
if we want to limit the power of a court-martial we must s tate  

it in the form of a limitation, and not in the form of a grant. 
The same remarks apply to articles 7 and 10. They are a re- 

enactmellt of existing law, without change. 
You will notice that  in article 14, which deals with summary courts- 

martial, I have broadened the application of the existing law to 
include persons that  were not included under the ternis of the existi~ig 
law. In article 2 we have defined the phrase "persons subject to mili- 
tary law" as including numerous classes of persons who are attached 
to armmes or serving with them; and we have included inmates of 
such institutions as the soldiers' homes and the Army a1.d Navy 
hospitals. Now, there is no reason why the summary courts should 
not try these persons. As a t  present organized i t  is a soldier's court. 
I have so amended the articles as to bring all persons embraced within 
the definition "persons subject to military law" within its jurisdiction 
except officers and certain &her excepted classes. It tries only minor 
cases. 

The CHAIRMAX. These are noncapital off enses ? 
Gen. CROWDER. The minor cases that  you try in your police 

courts. 
Senator COLT. 1 should suppose that  all this proposition that  you 

are now speaking about might have been subject a t  some date to 
objection about including this class of people within it. 

Gen. CROWDER. They are included under the existing law. 
Senator COLT. They are ? 
Gen. CROWDER. Yes; all except persons accompallying an Army. 
Sinator COLT. Very mrell. 
Gen. CROWDER. I have not extended the jurisdiction of courts- 

martial over anybody not now included except in the single instance 
to which I called your attention, viz, persona accompanying the 
Army but  not serving with it and who do not fall under the special 
designation of "retainers." You have no idea, Senator, unless you 
have been with an army, how many people manage to attach them- 
selves to i t ;  and they have the same capacity to embarrass the opera- 
tions of the A m y  that  the retainers and camp followers have, or tha t  
the teamster has who is serving with the Army. They are accredited 
sometimes by  letters from the Secretary of War. 

Of course, I have stated the punishing power of the summary 
court, like that  of the s 2 ecial court, in terms of limitation, rather 
than terms of grant, an  for the same reasons. 
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Article 11 dcala with the appointn~ent of judge. :tdvocntw. The prescmt codc says that  "Oficcrs who may appoint a c~ur t -n i a r t i~ l  
sliall be compctont to appoint a judgc advocntc for the s:t~nc." 

Senator COLT. Where aro you now? 
Gcn. Caomum. I am on page 11, articlo 1 I .  
Senator COLT. YCS; I see. 
Gcn. C~iowoa~r .  Thc artirk? has bcn1 rCmst so as to givc tlro i.ight 

to appoint assist:~nt j1:dgc aclroc~atcs. I t  not infrequently occurs 
that  wo try w r y  important cases, and thc accused appcnrs wit11 an 
array of civil as well as nilit.ary counscl. Uncler tjlic: prcscnt co& 
we can only appoiiit one judgc advocate, and i t  is somi\timcs ncccssar~ 
for him to have an assistant. l'hrn, again, I wantcd tllis provision 
for tho further reason that  I could use i t  t,o cducatc- officcrs in the 
cluticd of proscc:uting oficers. I t  carries no cmolnmont or pay. It 
simply cnablcs you, whili. iiaining t l ~  judge id~ocntc:  uf ;L court, to 
nanlc one or morr assistants to h(\lp hi111 carry the hurclcn of the 
prosecution. 

Article 15 is niw. - IT;(. l i :~~-c ilicluclctl in article 2 as subject to 
military law a number of prlsons who are also suhjc~ct to trial by 
military commission. A military colnmission js our common-law 
war court. I t  has no statutory csistcncc, t l lo~~gl i  i t  is rccognizc~d by 
statute law. As long as the articli~s cmbracctl tlwm in the cl(~signation 
( i  pcrsons subjcct to military law," anel provic!cd that  thcy miglit be 
t r d  by court-martial, I was afraid that,, lmving made a special 
provision for their trinl by court-martial, i t  might be hcld that  the 
provision oprrati:d t'o esclutk trials by n1ilit:u.y commission and 
other war courts; so this new article nxs introtlucccl: 

ART.  15. XOT ESCI,USIVE.-The provi~ians of i,liese articles confel.rinq jnriscliction 
upon courts-mart,ial sliall not I x  const,rl~cd as tleprix-in: military colii~liissions. provost 
courts, or otlier military tribnnals of concwent jurisdiction in respect of oflenders 
or,oTenses that by statut,e or by the 1a1-i of war may he  triable by such military rom- 
nuaslons, provost courts, or other military tribunals. 

I t  just saves to these war court3 the juriscliction they now hnve 
and makes i t  n jurisdict,ion ~vitli  courts-martial, so that 
the military coinmander in the field in time of war will be a t  libwty 
to employ either form of court that  happens to be convenicnt. 
Both classes of courts h n ~ e  t'lic samc proccdurc. For the information 
of the committee anel in erplanation of these war courts to which 1 
have referrod I iilscrt h ~ r c  an csplnnation from Winthrop's Military 
Law and PrL-ccdents- 

The military comruission-a war co~~rt-had its origin in G. 0. 20, I-Icadquartrrs of 
the Army at Tany~ico, 1,'ebruary 19, 1847 (Gen. Scott). Its jnrisdici,ion was confined 
mainly to criminal ol'fensos of the class cognizable by c i ~ i l  tomta in  time of peace 
committed by inhabitants of the thcatcr of hosiilities. A further mar court was 
originated by Gen. Scott at the same timc, called "council of war," with jurisdiction 
to try the same classcs of persons for violations ol the lams of war,-mainly guerrillas. 
These two jurisdictions were united in the later war court of the (I\-il Kar  and Spanish 
War pcriods. for which the general designation of "military commission" was retained. 
The military comnlission mas given statutory recognition in  section 30, act of March 3, 
1863, and in various other statutes of that period. The United Stales Supreme ('ourt 
has acknowledged t,he validity of its judgnicnts (Ex parte TTallandigham, 1 TI-all., 
243, and Coleman v.  Tcnnessec. 97 U. S., 509). I t  tried more than 2,000 cases during 
the Civil War and reconstruction period. Its coniposition, consiitution, and proced- 
ure follows the analogy of courts-martial. Another mar court is tlie provost court, 
an inferior court with jurisdiction assindated to that of justices of the peace and police 
courts; and otlier war courts T-ariously designated "comts of conciliation," "arbi- 
trators," "military tribunals," have been convened bv milit,ary comn~anders in tlie 
exercise of the war power as occasion and necessity dictated. 
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Yet, as I h a m  said, thcsc war courts never have been fo~-maUy 
authorized by  statute. 

Senator COLT. They grew out of usage and necessity ? 
Gen. CROWDER. Out of usage and necessity. I thought i t  was just 

ns weU, as inquiries would arise, to  put this information in the record. 
- senator COLT. Yes. 

The CIIAIRMAX. Articlc 1 6 is merely a rcst aterncn t of article 79 ?  en. CROWDEIL Yes, sir. 
We come now to the gcneral subject of proczdure and to article 

17. Thut art,icle deals in part only with the right of the accused to 
counsel. We have always had, in our art,ic.les of war, a provision 
that t,he judge advocate or prosecuting officcr should t.ake on certain 
duties toward a military accused. I n  the absence of counscl for an 
&ccused soldicr the judge advocat8e is charged with his de,fcnse, but  
the existing law inlposcs upon him only limited duties. 

The CHAIRMAN. That is, to  aclvisc him not to incriminate himself ? 
Geu. CROWDER. I t  rovides: "Rut when the prisoner has made 

his plea" the judge a c? vocate "shall so far consider himself counsel 
for the prisoner as to object to any leading question to any of !he 
witnesses, and to any qucstion to the prisoner the answer to which 
might tend to criminate himself." That  was article 69 of the code 
of 1806, and it was inserted in the code in 1786 by t,he Continental 
Congress. I say, in rcgard to that  (reading) : 

The article seems to assume that an accused mould be unrepresented by  counsel 
and was introduced into our code i n  1806, a t  a time when i t  was unusual~for an accused 
to be represented by counsel. I t  is now the rule rather than the exception that an 
accused person is represented before a court,-martial by counsel of his own selection, 
either civil or milit,ary. Since 1890 orders have imperatively required the demand 
of the accused for milita~y counsel to be met, except in  the single instance where the 
individual officer desired by an accused mas not a ~ d a b l e .  In  the case where an 
accused is represented by counsel of his own selection the law should not impose upon 
the judge advocate any part of the c~unsel 's duties; and clearly where the accused 
is unrepresentecl by counsel the judge advocate should be required to look sft,er and 
8afe;uard all his legal rights and not two of them. The new article so provides. 

The CHAIRMAN. The only suggestion I would make there is t o  
inquire whether just a t  this point you would insert the right of the 
accused to be represented by  counsel, rather than leave i t  b y  impli- 
cation, or  for another article. You can tell me whether i t  is covered 
later on or not. 

Gen. CROWDER. I should like to deal with that  later on, if I may. 
The CHAIRMAN. Certainly. My idea was, in  presenting i t  to you 

here, to  suggest that  after the end of the third syllable of "pro- 
cecdings," in line 5 you insert, " the accused is entitled to bc  repre- 
sented by  counsel," so that  i t  would read: 

The accused is entitled to be represented by counsel, but should the accused be 
unrepresented by counsel the judge a d v o c a t e  

And so forth. 
Gen. CROWDER. I t  occurs to me a t  once to accept such an amcnd- 

ment. At present the accused has not this statutory right, although 
he does not sufler from the fact that  he is lacking in the statutory 
guaranty. As I have said, orders issued as early as 1890 impera- 
tively require the detail of counsel on the application of the accused, 
and counsel of the choice of the accused, if such counsel be available. 
But right here we come up  against a practical difficulty. I t  no t  
infrequently occurs that  an  accused oEcm or soldier will apply for  
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thc. tl&?il of :ill olIic:cxr of tllc! , h i i y  :LS c o ~ ~ l l w l  ~ 1 1 0  id llot : i v : ~ i l ~ h l ~  
by rcr:Lson of t , l ~ c !  t lul)~- 11l~o11 wl1ic.11 I) ( :  is c1ng:~gcd or thc: tlistn~lt, sta- 
tion :-t, wl~iclr 11cr 1ll:aJ. 1)c s cb r~ i~~g .  '1'~-o or t,lnw ywrs  q o  :ill o[Ecop 
w:~s bcilig t,iirtl in -\lnslr:~ lo1 Olic c~l11l)c~zzlr111c!1l1 of (pit,(\ :L 1:~rgc: sum 
of n lo~ic~- .  I-I(. hat1 1)(vl11 tfll(. tlisl)ursi~lg ol1icc.r of t'11c ~ U ~ L S ~ C ~ L I I  ]toad 
Conlini-;sio~~. 1It: :isl.;cvl for t . 1 1 ~  s!wic:c~;: of a ~ ; L I . I , ~ ~ : I I ~ : L ~  o l i i ~ p ~  as 
~ollllsc~l n-l!o :!I, 1I!:~1, t, i i i ici  vr:as p(d'Ol~lllil1~ v(~I.?, illl])o~.la~rt tluly tit the 
Scllool of ill)l)lionlioi~ : ~ t  Ii'ort L c ~ ~ r c ~ ~ ~ n - o r t l ~ ,  I h ~ s .  OI  cor~rsc:, the 
Govc?r~~inc:~~t could not ;Lssunic. tllc I)urtl(w of s r ~ r t l i ~ ~ g  that olIic,cl., a+, 
a gri:at c~j):?ns:: of nd(l:ig(t, dl  t h ~  T V ~ L ~  to i i l ;~s l i :~  to r(?pr(!s(:~~t the 
accus(d ollicw l ~ l o r c  a court-nuirtii1.1, ::~ld tllc olliccr loal&i,o tile ap. 
plication w:~s aclriscd that  11(' could haw: counscl of l~ i s  own s(il(xction 
p rov idd  ha confined llinisclf to :i iic?lcl ol scllc&on w1lc~c: i t  moulcl 
i(%so~l:?blc : ~ n d  pr01)(~1. for Ilw G ~ ' \ ~ ~ r l ~ i i i ~ ? n t  to assunir thc incident 
C X ~ ) C ~ S C .  1 m11iLio11 tllis :is : L I ~  C W N ~ I C  C:LSP. 0rclin:~rily 1nilitary 
accuscd :wc not unrc~~iso~ld)lo in thcir d(~innucls for counscl ancl select 
from oficcrs inuncdintcly :~vnilahlc i~lid sc~ving  :it Lho p1:icc: where 
tlrc trial is luicl. lVli:~t~i:r(~r prorision is insn.Lod in tlln codc giving 
the accusccl a ~ t i i t~ t01 .y  riglit to C O U I I S O ~ ,  i t  sliould c(trt;iinly be no 
broadcr thmi the right of a civilian accused. XO civil Judge liiivillg 
thc duty to appoint counscl in any cri inin~~l casc n-oulcl pcrmit an 
accusccl to draw upon a clistnnt Statc or :L distant cpwtclr of tho State 
in wliicll lic was bcing t,ricd for counscl, but, umdd co~;liuc him in his 
choice to lawycw immctlintcly avnilabl~ n~itl ortliiinrily in nt8t,c~~clance 
up011 thc court. 

I can assure the committee that, as N 112atter of practice, every 
requcst of this lrincl is granted, unless i t  involvcs i'he Government in 
heavy tjransportation charges to gct counscl selcctcd by the accused 
to the place of trial. I think therc is little or no complaint in the 
service on this score. I n  practice, a great majority of military 
accuscd are represented by counsel, even when there is a plea of guilty. 

The CH~~II~AIAN. My suggestion was not broad enough to cover 
counsel of his own selcction, but  mcrely, if there was no affirmative 
statemcnt that  he was entitled to counsel-whct,lier of his own selec- 
tion or selcctecl for him-that an affirmative statement should be made 
somewhcre in the Articles of War. 

Gen. CROWDEX. I do not just a t  this moillent recall the part,icular 
place in this code where that  matter may come up again; but  if you 
will pass that  question until we gct to it, and remind mc a t  the con- 
clusion of the hearing, if I havc not covered it ,  that  I have the duty 
of covering it, I shall be prepared for a meeting of minds on that 
subject,. 

Scnator COLT. Do you follow the analogy of the civil courts there, 
ancl provide that  the court-martial shall appoint counsel 2 

Gen. CROWDER. The court does not exercise the pow& of appoint- 
ment of counsel with us. The application of the accusccl for counsel 
ordinarily precedes the convening of the court, ancl is addressed to the 
local conm ander or to the convening authority. If, however, the 
case has advanced to the point where the accused is ready to be 
arraigned, and he has no counsel, he can malie his application directly 
to the court, and the court will coniniunicate i t  to  the local comniand- 
ing officer or to the convening authority, and the counsel is furnished. 

Senator COLT. I2igl1t on the surfs~ce of it, I ~houlcl favor a pro- 
-vision %h:~ t  thc accused should have counsel, rnthcr than trust to the 
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judge advocate. I do not doubt tha t  perhaps in practice he does 
ba<e counsel. 

The CHAIRMAN. You mean, in the event that  he did not employ 
counsel of his own, or select counsel, that  counsel should be appointed 
by the court-mariial in criminal cases ? 

Senator COLT. Yes; exactly. 
Gen. CI~OWDER. That  i t  should be given to him as a matter of 

statutory right ? 
Senatbr COLT. Yea. 
Gen. CROWDER. That  is exactly what he has to-day; so there 

would be no objection to utting it into law. 
The CIIAIRMAN. It is ob?iigatory? 
Gen. CROWDER. It is obligatory to appoint counsel for him upon 

his request. 
Senator COLT. Does not that  strike you favorably, Mr. Chairman? 
The CHAIRMAN. Yes; i t  does. We will leave this article open, 

then, until after the close of the hearing, and will not discuss i t  
further a t  this time. 

Gen. CROWDER. You will notice, when you come to deal with 
article 18, that  i t  is a substitute for existing article 86, and that  that.  
article gave the right of challenge only to the prisoner. But  from 
time inimemorial the judge advocate has exercised that  right also, 
so that the analogy to the civil court is complete. Both prosecution 
and defense can challenge any member of the court for cause. If 
tbis practice of the judge advocate challenging members of the court 
is to survive. I think i t  ought to have the express sanction of s ta tu te  
iaw. I t s  prksent basis is in the common law military. 

The CHAIRMAN. NOW that  you are extending the jurisdiction of the 
court-martial, you would not think i t  wise to include there, say, one 
peremptory challenge? He has only challenges for cause. He has 
no peremptory challenge. 

Gen. CROWDER. No peremptory challenge a t  all. 1 should depre- 
cate the introduction into the military code of the riqht of peremp- 
tory challenge, ancl I will ask you to think particulaI?y of how tha t  
would operate in time of war, and also to consider that  there is an  
absence of complaint cgainst thet  provision of our strdtute law which 
excludes the peremptory challenges. These l:,tter have never been 
known to our military code and never sanctioned by, I believe, 
by any military code of Eagland or America. 

The CHATRATAN. My question was not illteilded as a criticism, but  
merely for information, in view of the enlargement of thc jurisdiction. 

Gen. CROWDER. We come no.w to article 19, which prescribes a 
form of oath of members of a court-martial and the judge advocate. 

The oath is archaic in form. I have not thought i t  necessary to 
change it ,  except to give the right to affirm instead of to swear. 
You will notice that  we 8r.e required to swear that  we will administer 
justice not oiily inipnrtinlly but  "without favor or affection." That  
comes down to us from the British code of 1765. 

Senator COLT. l1 Or hope of rew~rd ."  
Gen. CROWDER. You u ill notice that  I have broadened the applica- 

tion of the articles to include everym-here a proviaion for affirming as 
well as for swearing; and I have cut out of the old law so much of lt 

requires the judge advocate to take an oath that  he will not dis- 
close or discover the vote or opinion of any particular member of t h e  
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court-martia.1. ~ l m t  was thc l)rovisioll of tllc article of 1806, which 
was copied from thc British articlcs; but thcsc oarly articles were in 
force a t  a time when the judge advocatc was crmittctl to sit ill the 
closed sessions of the court, and hear tho $scussion of the Inem 
bers upon guilt or innocence, or any question of the adn~issibilit~ or 
rcjcction of evidence. You passcd n law here a few years ago which 
excluded the trial ofher,  the j u d ~  atlvocnte, from the court (luring 
its closctl sessions: so he has no longer any opporlunity which is ]lot 
the public's as wd1 to know what the vote or opinion of a. i~ lc inbc~ of 
the court is. 

I have, thcrefore, eliminated that from the, oath. He is I ~ O W  re- 
quired to swear only that hc \\-ill not divulge the findings and scntellce 
of the court to any but the proper authority. Tho findings and sen- 
tencc arc commuoicatcd to him by the court at  the conclusio~l of the 
trial, but not uiltil then. 

Now, article 20: The cxisting law says that- 
A court-martial ?hall, for reasonable cause, grant a continuance to either party, for 

such lime and US often as may appear lo be just: IJ/.ouirlerl, That j i  tlic prisoner be in 
close confinen:cnt the trial shall not be ilelnyed lor a period longer than sixty days. 

'That was Civil T'lTar legislation. I t  is prcscrvetl in nc~v  article 20 
except the proviso which provides that in case of close c ~ i i f i i ~ c m e ~ t  
trial must not be delayed longcr t h i l  60 days. Trial must of neccs- 
sity be dclayod more than G O  (lays in certain cascs or otlicr distallt 
possessions in order to sccurc evidtncc from Alaska or tllc I'hilippines 
for use in the United States, or the rcvcrsc. Tilo right of the ~ C C U S C ~  
to a spccdy trial has, Iiowcvcr, bc~m cnrcfully guarded by proposed 
article 70, under the tcrms of which m y  ofictr wlio is rcspol~sible for 
unrcasonablo or unncccssary dc~lay in carrying tlzc proceedings against 
.an accuscd to tl final conclusion "shall bo punishcd as LZ court-martial 
may direct." 

Senator COLT. I always like a gcneral phrase in a code, rather than 
to have a limitation put upon it, wilcrc circumstances may be such 
that  you may have to n ~ a k c  an exception. 

The CIIAIR~AN. Senator, these articles are so very logically and 
comprehcnsivcly drawn that I fccl considerable diffidence even in 
making suggestions. 

Senator COLT. So do I .  
r l  I h e  CIIAIRMAN. Here is one thing wc inust consider, however: 

When these artic,lcs asrcviscd comcupon the floor of the Senate, certain 
difficulties may bc experienced in view of the fact that. wc are enlarg- 
ing the jurisdiction to cover ccrtain civilians, which i t  seems to me 
very necessary to do. Such is resented by this very broad power 
of continuances on both sides wfile the accused is coi&~cd and not 
subject to bail. Would not i t  be wise to makc some broad limitation 
there, in the absence of war, and in the States as distinguished from 
the Territories ? 

Gca. CROWDER. May I ask you please to turn over to page 41, 
article 70, to show you how the rights of an accused have been 
guarded 1: The ncw law there says: 

The charge azainst. any person placed i n  arrest or confinement shall be inwstigated 
promptly by the commanding oHicer or ot,hcr proper mi!itarv authority, and imme- 
diate steps shall be taken to try and punish the person accused or t,o dismiss the 
charges against him and release him horn arrest or confinement. Any oficer who is 
responsible for unreasonable or unnecessary dclay in  carrying the case to a final con- 
clusion shall be punished as a court-martial may direct: I'ru?~ir!ed, That in  time of 
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peace no person shall. against his objection, be brought to trial before a general court- 
martial within a period of five days subsequent to the service of charges upon him. 
The accused shall be furnis5ed a copy of the charges against him on his request therefor. 

That is the provision of this new code which looks to prompt 
arraignlncnt of an accuscd and prompt settlement of all matters 

his a r ra ign~en t .  Is  i t  sufficient, in your judgment? 
Senator COLT. That provision would not specifically apply, 

would it, to a court-martial itsclf 1: Article 20 says " a court-martial." 
Does not the provision which you have just read have application 
to the steps leading up to the court-martial? 

Gen. Cnown~n .  Yes; to the steps leading up to it. 
Senator COLT. NOW you are before a court-martial. The accused 

is before the court being tried, and there is the general provision: 
A court-martial shall, lor reasonable cause, grant a continuance to either party for 

such time aud as often as may appear to be just. 

You could or could not insert in there some limitation on this 
general provision. 

Gm. CROWDER. The General Staff is responsible for article 70 in 
the form in which i t  appears in this rcvis:on. As I had it drawn 
and as the Senatc has twice passed it,  i t  provided time limits upon 
every step necessary to get the man before a court-martial for trial 
and required the officers responsible for taking those steps to report 
at the end of the prescribed period why he had not been able to bring 
about arraignment within the period prescribed. I preferred that  
provision. It, gave us all the advantages of a definite time schedule 
and i t  introduced the element of elasticity which would enable a man, 
for cause duly established, to vary the time limits imposed. I should 
like to bring to your attention at  our next hearing this earlier form, 
which I think will silcnce all objection as to any tyranny or bad treat- 
ment of an accused in the matter of delay. I n  drafting this early 
article I followed the provisions of the latest British code, but this 
early form of article will not reach the case of the man who is already 
before the court. Every code has left to the discretion of the court- 
martial the matter of continuances. 

The CHAIRMAN. If i t  meets with your approval, Senator Colt, I 
should like to ask the Judge Advocate General to present his substi- 
tute a t  the next meeting so we can consider it. 

Senator COLT. Yes; by all means. 
Gen. CROWDER. I should like to do it,  because personally I should 

like to see i t  put back into the code. I did not choose to make an 
issue with the General Staff. They did not want these time limits 
put upon their action. Now, you will notice that the existing article 
has some time limits : 

When an officer is put in  arrest for the purpose of trial, except a t  remote military 
posts or stations, the officer by whose order he is arrested shall see that a copy of t h e  
charges on which he is to be hied is served upon him within eight days after his 
arrest, and that he is brought to trial within ten days thereafter, unless the necessities 
of the service prevent such t ~ i a l ,  and then he shall be brought to trial within thirty 
days after the expiration of said ten days. If a copy of the charges be not served, or 
the arrested officer be not brought to trial, as herein required, the arrest shall cease. 
But officers released from arrest, under the provisions of this article, may be tried, 
whenever the exigencies of the service shall permit, withm twelve months after such 
release from arrest. 

That is the existing law. 
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Thc CIIAI~~MAN. Articlc 93, on pagc 14, contains a further lillli- 
tation: 

" --J U. 

Gcn. Cxorvima. Wc found it absolutely in~possildc to con1ply 
with that proviso a l k r  thr I'lrilippinos were acquired. We had to dclay trial longcr tlian G O  days, hecause wc conlcl not get mail out 
thore and b ~ l i  and get clcl~ositions in his casc in that time. Ordi- 
narily, a man is not 111 arrcst whcn hc is before a court-martid for 
trial, esccpt in thc vciy gravest cases. 

The C I ~ A I R ~ ~ A N .  Woulcl this limitation be too raclical? 
Prooidcd, That except in thc casc ol olTcnses colnmittccl in t.hc Territories, or dur- 

in: war, or when the j)risoner is in  close? conlincn~cnl, tho trial shall not bc delayed for 
a period lonyclr than s i ~ t y  days. 

Gen. CROWDER. You mean to lllake thc proviso inoper a t '  lve as to 
offenses comniittcd outsidc of tlic ocographical limits of the States 
of tlhe Union and the District of Cohmbia ? 

The CIIAIRMAN. Yes. 
Gcn. Caonni;a. The trouble with that is that in innay casls, the 

man would co~nmit thr oflensc out there and be brought back here 
and tried in the United States: or, comnlittiny his offense here, he is 
transportecl out there and is tried thcrc for offenses that are not dis- 
covercd until he roaches thcre, or that are committed upon the eve 
of embarkation. 

Senator COLT. IS there any phrase in the Constitution itself, or 
the first 10 an~endn~ents, that the accused shall be entitlccl to a speedy 
trial ? 

Gen. Cxowu~a .  "A speedy and public trial in the district in which 
the offense is committed." 

Senator COLT. Yes; I do not know that there is any provision which 
goes specifically to the point that the court itself, when the prisoner is 
before the court, shall not intcrposc with any unreasonable delay. 

Gen. C l i o n r ~ ~ ~ .  The discretion of the court to take care of the 
ri hts of tho accused after he is arraigned ims, I think, been generally 
re f ied upon. 

~ena<or COLT. Of course, I have been in that atmosphere so much 
that I agree with you about it. I do not require any provision. 

Gcn. QLOWDER. This article has a very interesting history. 
Senator COLT. But this article, as framed here, rather looks to a 

continuance rather than to immediate trial. I t  s>ays, ('as often as may appear to be just," as if they could continue along a court martial 
and keep the prisoner confined. I do not know whether any general 
expression could be put in there sayiuq that the trial should not be 
unreasonably delayed, or anything of that kind, or whethcr i t  would 
help the accused any. 

The CHAIRMAN. YOU see, in the adoption of article 20, we eliniinate 
the proviso of article 93, which says that if the prisoner is in close 
coniiuement the trial shall not be delayed beyond 60 days. 

Senator COLT. Yes; exactly. 
Gen. CROWDER. I will say that there is no real ground for any 

solicitude on that uestion, because during my 38 years of service 
there have been, I t 3 link, few, if any, coin laints as to a court-martial 
delaying trials. There have been coinp aints against commanding f 
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&cers for not expediting the preliminary proceedings; but take into 
consideration the conditions under which our courts meet. Officers 
are assembled, anywhere from 5 to 13 of them. They are as anxious 
to get through with the case as anybody can be, and they proceed 
expeditiously in the hearing of the evidence and recording their find- 
ings. The delays occur not there, but in the preliminary steps, and 
sometimes in the action of thc reviewing authorities on the case. 

The CIIAIRMAN. IS the granting of continuances frequent in mili- 
tary trials ? 

Gen. CROWDER. They grant continuances under about the same 
.mitations as a civil court does and with the same freedom. I sus- 
pect that our practice is more liberal, perhaps, than in the civil 
courts, for we are a little bit chary of denying applications of an 

There have been many instances where thereviewing 
authorities set aside proceedings, instances where it is thought the 
substantial rights of an accused have not been preserved. Courts- 
martial are very chary about turning down an a plication for a con- 
tinuance. So I would say that you could not &d any part of this 
code where there was less criticism to deal with than in this par- 
ticular article; but I am anxious to render the committee all the aid 
I can toward writing in the statute law a ver mandatory requirement 
tendin % toward securing expedition as to a l s t eps  necessary to bring 
a man efore a court and give him his judicial chance. 

(Thereupon, a t  12.20 o'clock p. m., a recess was taken until 8.45 
o'clock p. m. of the same day.) 

AFTER RECESS. 

At the expiration of the recess, a t  8.45 oJclock p. m., the sub- 
committee reassembled. 

Present: Senators Lea (chairman) and Colt. 

STATEMENT OF BRIG. GEW. ENOCH H. CROWDER, UNITED 
STATES ARMY-Continued. 

Gen. CROWDER. I should like to go back to article 17, on page 12, 
which deals with the subject of counsel, and correct some misappre- 
hension that my comments on that article may have led you to 
entertain. 

First, I will say that this article is the first one that we encounter 
in this code where we are reminded that  a military accused has not 
certain constitutional ri,ohts of a civil accuscd. Under the sixth 
amendment to the Constitution, I believe, a civil accused is entitled 
to the aid of counsel a t  his trial. The courts have decided that the 
guaranty applies only to prosecutions before the civil courts of the 
United States, and has no application to military courts. So, with 
us, counsel is a privilege; it is not a right; and at present it is regulated 
by paragraph 961 of the Army Regulations, which reads as follows: 

The commanding officer of the post where a general or a special court-martial is 
convened will, at the request of any prisoner who is to be arraigned, detail as counsel 

, a  suitable officer. If there be no such officer available, the fact will be reported to 
the appointing power for action. An officer so detailed shall perform such duties as 
usually devolve upon counsel for defendant before civil courts in  criminal cases. 
As such counsel, he should guard the interests of the prisoner by all honorable, and 
le 'timate means known to the law, so far as they are not inconsistent with his mdltary 
reffatiom. 
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That  is an order bj: the l'rcsiclent of the ITnitecl Statcs, and it 
alwa).s obcvcd; so that  the man, while he 11:~s not the,statutory righl 
to counsel, has the ri$t givcn liim b~ the order of thc l'rcsident, 
I believe, as lcgal :~dv~se r  LO an appointing authority, that  in any 
case which sho\vctl on its lace that  the accused had bccn clcn iecl counsel 
untlcr that  oltlcr I should rccomnicnd setting aside the proceedings, 
I am not ccrtain that  :L s t :~tutc l:~w is ~ i e ~ d c d ,  for i l  is :L part of the corn. 
moil law niilitary t11:it LL iili~n should LC ent,itlcd to ~ounse l ,  the same 
as i t  is a p a r t  of the conimon  la^ civil. But  I am pclicctly \villing 
to seo this article a i ~ m d c d  in such a way as to makc it a statutory 
right; and if you think i t  should be done?, I will bring in ancl incor. 
poratc in the revision an article to that cfrcct. 1.t is a privilege that 
in practice is ncvcr c!cniccl. 

r 1 1 he CII-IIIL~IAX. il'hilt do you say, Seilt~tor ? DO you not think it 
mould be fn~~orably  rccci~-cc! ? 

Senator COLT. I t  strikes me that  i t  would. I think it would help. 
r 1 l h c  C J I A I ~ ~ I A S .  I do, too. 
Gcn. Cno~~-i)r.r<. 'l'hcii wc may pass that :art,iclc, wit11 the under- 

sl,n~itiing tli:~t, I will il~corporatc ail article or an amcndmcut which 
will givc the accu~ctl counsel :IS a. matt,c.r of right ? 

The Crrnmn~nr;. Ycs; if you n-ill. 
Gcn. CROII-IUX. NOW, Senators, I should lilic to tur11 to tlw article 

we v.crc con;;idcriiig A\-hc.n wc :~djounwd, whic.11 is article 20, dealing 
with the subjcct of continuances. 

you obscrrcd il l  rcycct.  to that ilrticdc, as I untlcrstootl you, that 
through the powm of gr:!:~ting c o n t i ~ i ~ m c ~ s  :I court. i i~ jg l~ t ,  
rcstrictcd by law, u11t1uly prolong the trial of an :>.ccuscd; rind Senator 
Colt spokc of ihc ii~antlatory form in  ~ rh i ch  the nrliclc nppwrs, as if 
i t  rnthcr comnimdecl th:ill auihorizccl a court-m:wtinl to grant con- 
tinunncci. I \\-cnt to illy oilice and loolicd up thc corrcsl~on&ng 
provisions of the c i ~ ~ i l  coclcs of ccrtain States, and I find t,his: 

3li,rn~so/c;.--V-l1e~1i 2111 ine!iclment shall hc called for trial, or ut any time previous 
thereto, cpon si:ffici.~l~l c a m b  sl:o~rl; by  cithm party, thc c w r t   nay clircc,t, thc trial 
to bc  pos tpou~d to mother  clay i n  the samc tcXrm, or to another t('r111, ant1 all liffidn- 
vits r w d  11pon the. applicaliun sl1a11 bc lilcd with tho clcrk a t  tho same time. (Gen. 
Stat . ,  1913, nclc,. !i201. j 

Missoi i~, i .~-Conti l~i:znccs ma)- I J ( ~  gra1lti.d to cililr,r pariy ill crirniual cases ior good 
cause shon-n, and th:. c o ~  rr IIXL;~- pos tpo~c  tbc. i.li:ll of an?- siich case for y o d  and 
suEici;.~it rcxsons, of it- c i w r  motion. (dr in .  Stilt., 1906, wc.  2300.) 

Id(:l~o.-IY11c.n an  intlic,tmcnt id callid for t r i d ,  or at  ally time pr~:\-ious thereto, 
t he  ~ o ~ i r t  may, r1p.m suff ic ia t  caw,:, tlircct thc  l : i a l  to bc p!:stpon~d to al~other day 
of the  s;mt, or of thc next i c m .  (Re\-. Ccdil, l!!O:;, scc. ii9:.) 

il!ci7;e.-Thc trial cf any crin;ili;~l caw, escvpt for a crime prl~~i-l;ab!c? b y  imprison- 
ment for lif.., may hc  postl~o~icd bj- the coiirt tn a fi:t~;rcl <la?- of tho samp t,emn, or the 
jury ma)- hr clixka~.gx! thercirom and the (.asx rontinuetl if jrlstice n-ill thcrrhy be 
pmmol:.d. (:?ex-. Stat., 1903. 11. 971 . )  

iVoi~i l~  Unl;r~tc!.-\\ hcm a criniir~al artion is ca!lcd for trial, or a t  any time pre\-iocs 
thereto, thc coiirt n a y ,  upon ~ i ~ i l i c i i ~ i ~ t  c x ~ ~ s c  aho\v:~ by c-ither party, direct thc trial 
to be pcstlmncd to another clay in  thc  ranir tiwn or to the n e s t  term. (('amp. I aws,. 
1013. sec. I O T S T . )  

I e;?couu tercd notcs ant1 an1 otatior~s to thcse statutes, as follows: 
NO~TIC IN IDAHO CODE.--An applicat.io~. for continuance is  addrcsscil lo the  sound 

judirial disc.retion of t.he court, v:hich d l  not be  revien-cd ul~lees al~useci. 
NOTE IX 311ssourt1 (..k)i~~.-'Yliz ;lc;ion oi the  court, i n  disposing of ~ ! l c  zpplication 

will not, be  rc\wsed  unless it. clearlj- appexs  i ~ o m  all the  filcts ancl circult!stances that 
there has Seen an  abuse ol' c!iscrctior: o p e ~ a t i r ~ p  t.u the prejudice of tile p u t y .  

XT :,OTE IN NISXESOTA Con~.- -An application for a ccntinuance is a.ddressc(1 to the 
discretion ol t he  trial court and i ts  actinr; u-ill rawly be  reversed on appeal. 
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1 cite these as showing that  in the correspolding rovisions of 
civil codes the discretion of the court is appealed to, an$ is supposed 
to be amplc to protect an accused against any undue delays; and 
that is what our own statute does, which reads: 

A court-martial shall, for reasonable cause, grant a continuance to either party, for 
such tirne and as often as may appear to be  just. 

The CIIAIRRIAN. My suggestion was due to the fact that,  as I under- 
,hand, .very often prior to the convening of courts-martial the ac- 
cused is Jn close confinement, while in the case of the civil law the 
,ccused is a t  least subject to being granted bail. 

Gen. CROWDER. There is somc misapprehcnsion there. 
Senator COLT. General, as you have read those statutes, they seem 

to be limited to the term. 
Gen. C n o w n ~ n .  The term, or t>he next term. 

L 

Senator COLT. The term, or the next term; yes. 
Gen. CROWDER. There is some misapprehension to deal with in &at 

report that  has come to you. I n  the case of officers brought to trial 
I think probably 75 per cent of them are not in arrest when they are 
brought t'o trial. I t  is only when escape is apprehended that they are 
laced under restraint. So, too, in the case of enlisted men. A 

farge number of these are not undcr oing confinement at the time of h their trial. I t  all depends upon w ether, in the discretion of the 
commanding officer, e5cape is to he fearcd; but  when they are brou h t  
before the court they have entire liberty. You do not get the i ea 
that they are brought there in shackles, or anything of that  sort ? 

8 
The CIIAIRMAN. No; I did not mean that.  I was looking at  i t  

purely from the standpoint, not of the practice, but  of the possibility, 
undcr such a provision 2,s this, of the t r i d  being continued indefinitely, 
and the accused remaining in close confinement. My suggestion 
would be that  perhaps using the word "may," instead of "shall," 
would meet some of the criticisnzs of Senator Colt on the mandatory 
character of the provision. 

Gen. CROWDER. I think t,he word "shall" would be construed as 
"may" in this article; but I think i t  might well be changed to corre- 
spond to the civil statutes that we have considered. 

The CIIAIRI~AN. Of course my  attention was directed to i t  more 
on account of article 93, which is published on the right-hand margin: 

If the prisoner be  in  close confinement the trial shall not be  delayed for a period 
longer than sixty days 

Gen. CROWDER. That  m-ill take us again to article 70 of this code, 
and I think m-e might consider 'both together. I have shown you, 
by the statutes I have read to ygu, that  in the civil courts they make 
no attempt to expedite a trial through this authority to gra lt con- 
tinuances. They do not regulate the authority to grant conti~iuances 
with a view to expediting trial. The appeal there is to the discretion 
of the court. Now, there is a way to get a man bsfore a court; that  
is, to expedite arraignment; and ,it is the object of article 70 to ac- 
coin lish that.  T R ~  CUMRMAN. Have you the substitute with you? 

Gen. CROWDER. Yes; I brought i t  with me. I have i t  right here. 
Let us first consider the two articles of the existing law which article 
7Q.k designed to replace. 

S. Rept. 1 3 0 , 6 4 4 4  
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Article 70 of the esisting code says: 
No officer or soldier put in arrest shall be continued in cmfinement m x e  than eight 

days, or until such time as a court-martial can be assembled. 

But as the concluding clause is addressed to thc discretion of the 
officer. whose duty it is to convene or aascmble a court-martial, there 
is no particular nxrit in thc provision that ho shall not lw r o ~ l t i l l ~ ~ d  
in cwnfirlonicnt morc th:m cighl tlnys. 

The CIIAIRMAN. I see that. 
Gen. CROWDER. When you get down to article 71, it says: 

When an officer is put in arrest for the purpose of trial, except at remote military 
posts or stations, the ofticer by whose order he is arrested shall see that a copy of the 
charges on which he is to be tried is served upon him within eight days after his 
arrest and that he is brought to trial within ten days thereafter, unless the necessi. 
ties of the service prevent such trial, and then he shall be brought to trial within 
Ihirty days after the expiratio11 of said ten days. If a copy of the charges be not 
served or the arrested officer be not brought to trial as herein required, the arrest 
shall cease. But officers released from arrest under the provisions of this article may 
be tried whenever the exigencies of the service shall permit within twelve months 
after such release from arrest. 

This article has a history connected with our Civil War period 
which is rather interesting. I t  was intended t,o meet a single case. 
Northrop states the history in this way (citing Blaine's TwentJ 
Years in Congress, vol. 1, p. 390) : 

The occasion of the enactment of this article is understood to have beeu the pro- 
tracted arrest and confinement at Fort La Fayette of Brig. Gen. Charles P. Stone, 
United States Volunteers, who had been so held without trial for about 150 days, 
when Congress, having been advised of the facts, inserted this provision for his benefit 
in  an act relating to the Army. After its passage he was held 30 days longer, the 
limit allowed by the statute, and then released, after a confinement of 188 days in all. 

The existing articles (70 and 71), like the new article which replaces 
them (70), represent an attempt to extend by statute, to a military 
accused, the right to a speedy trial. The objections to the existing 
law (70 and 71) are: (a) That the articles are lacking in pens1 sanction; 
( b )  that they prescribe time limits often impossible to observe and 
which, if observed, would in certain graver cases lead to escape; 
and (c) that they were enacted when foreign service was not in view 
and, therefore, did not take into consideration evils which are now 
ioszparnble in the administration of justice. The General Staff, 
believing that it would be impossible to insert superior time limits 
which could be observed in emergent conditions of military service 
and at  times under normal conditions, declined to insert any, and, in 
their article, which is the article before you, made no attempt of this 
charac ter . 

They limited the provision of the article to the requirement that 
charges should be investigated promptly and immediate steps taken 
to try and punish, and holding the officer responsible for unreasonable 
or u n n x e m r y  delay O J  trial b court. 

The corres onding article o ? the bill, already twice passed by the 
Senate, was lased upon the existing English article, and reads 8s 
follows : 

Inuesti~lation cf and uctim upon chu~yles.-The charge against any person placed in 
arrest or confinement shall be investigated promptly by the commanding officerof 
other proper military authority, and immediate steps shall be taken to try and punish 
the person accused or to dismiss the charges against him and release him from arrest or 
confinement. Jn every case  here a person remains in  military custody for more 
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than five days without being served with charges upon which he is to be tried a special 
report of the necessity for the delay shall be made by his commanding officer, in  the 
manner lrescribed by regulations, and a similar report shall be forwarded every five 
days thereafter until charges are served or until such person is released from custody; 
and if the person remains in  military custody for more than thirty days without being 
bmught before a court-martialfor trial the a~~thor i ty  responsible for bringing him to 
trial shall render to superior authority a special report of the necessity for the delay. 
Any officer whose duty i t  is to make such investigation or to take such steps or to 
render such report who willfully or negligently fails to do so promptly and any officer 
&I is responsible for unreasonable or unnecessary delay i n  carrying the case to a final 
conclusion shall be pvnished as a court-martial may direct: P~ouided, That i n  time of 
peace no person sha 1 against his objection be brought to trial before a general court- 
martial within a period of five days subsequent to the scrvice of charges upon him. - 

The General Staff, in  considering this article, criticized the five-day 
priods established as too short, and wrote in, tentatively, a period 
of eight days. Further reflection convinced them that any pre- 
s&bed p o d s  would prove embarrassing, and they therefore re- 
p r t e d  t e article in  the form i n  which it ap ears in the bill before 

Personally, I favor the article as alrea y twice passed by the i 
g g i t e  and which, as passed, reads as follows, substituting eight-day 
priods for five: 

ART. 72. Investigation of and action upon churges.-The charge against any person 
placed i n  arrest or confinement shall be investigated promptly by the commanding 

or other proper military authority and immediate steps shall be taken to try 
and punish the person accused or to d i skss  the charges against him and release him 
from arrest and confinement. I n  every case where a person remains in military cus- 
tody for more than eight days without being served m t h  charges upon.which he is to 
be tried a special report of the necessity for the delay shall be made by h s  commandln 
officer in  the manner prescribed by regulations, and a similar report shall be forwardei 
every eight days thereafter until charges are served or until such person is released 
from custody; and i f  the person remains in  military custody for more, than thirty days . 
without being brought before a court-martial for trial, the authority responsible for 
bringing him to trial shall render to superior authority a special report of the necessity 
for the delay. Any officer whose duty it  is t9 make such investigation cr to render 
such report who willfully or negligently fails to do so promptly, and any o5cer who is 
responsible for unreasonable or unnecessary delay in carrying the case to a final con- : 
clusion shall be punished as a court-martial may direct: Provided, That i n  time of 
peace no person shall against his objection be brought to trial before a general court. 
martial within a period of eight days subsequent to the service of chargss upon him. 

I see no other way to establish that  ri ~d accountability to su erior 
authority for expedition in trial than y incorporating time emits  i 
as thev are proposed in this article, which, as I say, the Senate has 
ahead$ -twice. 

Senator COLT. And passed it in the form which you read? 
 en, CROWDER. yes; sir. 
The CHAIRMAN. If i t  meets y&h your approval, Senator, I should 

like to ask Gen. Crowder to redraft the section in that form. 
Senator COLT. I am willing. 
Gen. CROWDER. It is perfectly acceptable to me in this form, more 

acceptable than in the form in which it appears here. 
The CHAIRMAN. Will you let us have that, then, in lieu of this! 
Qen. CROWDER. Yes. 
The CHAIRMAN. That brings us to article 21. 
Gen. CROWDER. Gentlemen, if you see ways of expeditin my 

handling of these articles, I wish you would teh me, because 1Pnow 
we are all anxious to get through. 
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Article 21 will not detain us long, I think. I t  substitutes article 
89, which says : 

When a prisoner, arraianed before a court-mart,ial, iron1 obstinacy and deliberate 
design stands mute, or answers foreign to the purpose, the court may proceed to 
trial and judgment as i f  the prisoner had pleatlccl not guilty. 

I have substituted for the word "prisoner" the word "accused," 
becausc it, so often happcns, as I have said, that  t l ~ c  men before our 
courts are not prisoners. 

The CII~IIRMAN. Ycs. 
Scnator COLT. Exactly. 
Gcn. CI~OWDER. So thcrc is ~iothing furthcr to call your attciltioll 

to in connection with that  articlc. 
Now, wc come to process to obtain witncsscs. The cxisting law- 

arxl you will noticc herc that  I havc illadc an articlc out of a section 
ol thc Rcvisetl Statutes----section 1202, which provitlcs thnt- 

Every judp advocate of a cotat-martial shall havc pmver to issue the like process 
to compel witnesses to appear ant1 testify whi( h courts of criminal jurisdiction lvit,hjn . 
the State. Territory, or Ilistrict where su:.Ii military cto11rts shall be ordercd to sit may 
la~vl'ully issite. 

This sc~ction appears to give the judgc advocate of a court corn- 
pulsory process to compcl witnesses not only to appear but  to testify; 
but  bccausc the process was given to tllc judgc advocate, xvho is 
simply a trial oficcr, and not to thc court, me reached the conclusion 
that  that  statute d ~ d  not confer any authority to usc force aga'nst 
witness to compc.1 hiin to tcstify. If Congrcs3 lmtl intendcd that, 
thcy woulcl h a m  given thc powcr to the court, and not to a trial officer. 

The Cr-I-irnnras. You mean that courts-martial h a w  not the power 
to punish for contempt 

Gen. CROWDER. T h c ~   ha^^ a lin~itcd power, but that is thc sub- 
ject of a separate artlcale to which I will call your a t t ~ n t i o n  whcn we 
reach ~ t .  I h a w  amcndcd the artlclc which ~ v c  arc non- considering 
by substituting for thc phrase "wh~cli rourts of criminal jurisdiction 
within the State, Territory or District * * * may * * * 
issuc," the phrase ' 'which courts of thc t-nitecl Statcs, having cnm- 
inn1 jurisdiction, may lawfully issue." Secretary Dickinson called 
my attcntion to the ncwessity of inserting this further phrase: 

Rut ?nth process shall run lo m y  p a t  01 ihe rniled St tted. 11s Terlilorles and 
possessions 

Senator COLT. W11y is not that better as you hare  i t  ? 
Gen. CROWDEB. That  is the. way I a a n t  it ,  so that  our procrss 

will run like the process of the Fccleral courts. 
Coming to article 23, which provides the oath of witnesses, you 

will notice that  I havc not t a k m  any liberty with the existing law, 
article 92, except to broaclcn i t  so as to incluclc affirmation. 

Senator COLT. Yes; that  is all. 
Gen. CROWDEB. Article 24 is so closely related to article 22 that 

they might havc been placed together. Here is our compulsory 
process. When wc had reached the conclusion that  section 1202 
of tho Revised Statutes, which I have already read, would not per- 
mit us to compel witnesses to testify, we had recourse to Congress 
for legislative relief. The act of March 2, 1901, was passed giving 
us a right to certify the witness's refusal to appear or tcstify to a 
United States district court and to have the issue tried there and the 
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punishment adjudged there. The act of March 2, 1901, carried tha t  
provision. I have made of this act an article of war, but  with some 
changes. The act  of 1901 had no application to persons residing 
beyond the State, Territory, or District in which such general court, 
bartial is held. 

Take the case of a court out here a t  Fort  Myer. The compulsory 
process authorized by the act will reach a man anywhere in Virginia. 
I t  will not reach a man in Washington, D. C. I n  other words, and 
continuing the illustration further, it will not reach a witness residing 
in Kansas City, Mo., to testify before a court-martial sitting a t  Fort 
T,eavenworth, Kans.; nor does thc act of 1901 have any application 
in the case of a witness. subpwnaed to appear before an officer desig- 
nated to take a deposition to be read in evidence before a court- 
martial. I t  could not have been the intention of Congress to leave 
these cases unprovided for and thus jeopardize the right of a military 
accused to. have the benefit of effective compulsory rocess to obtain 
witnesses in his favor, more especially in view of t % e fact that  the 
court-martial does not have under the existing law, nor will i t  acquire 
under the proposed law, any additional power to punish civilian wit- 
nesses for rcfusal or failure to appear and testify, that  power being 
reserved to civil courts of the United States. Accordingly, in the 
proposed article 24, the proviso of the existing law, supra, that  said 
law shall not apply to persons residing beyond the State, Terri- 
tory, or District in which the court-martial is held, has been elimi- 
nated and the scope of the article broadened so as to make i t  appli- 
cable irrespective of State lines, and also in case of a witness sub- 
pr~naed to give his deposition; and in order that  the article may 
be effective in such places as the Hawaiian Islands, Porto Rico, the 
Philippine Islands, and the Panama Canal Zone, jurisdiction has, for 
the purposes of the article, been conferred upon civil courts of original 
criminal jurisdiction in those localities. 

Now, one thing further about this article. You will notice tha t  
the act of March 2, 1901, concludes with this proviso: 

That no witness shzll be compslled to incriminate himself or to answer any question 
which may tend to incriminate or degrade him. 

Appearing, as i t  does, as a proviso, the construction was advanced 
that this language would not apply to any other witnesses than those 
named in the act itself. I t  thus did not protect any and all witness 
against self-incrimination but  only those described-in the act in 
which the proviso appears. So I struck out that  proviso and have 
put i t  in the next article, where it,will be of general application. 

Now we come to the compulsory self-incrimination article. 
The CHAIRMAN. What would you think of transposmg articles 24, 

25, and 23 '1: 
Gen. CROWDER. I think i t  would be better. I think they ought 

to come together, because they are so closely related in subject matter,  
and there is no reason why the oath of the witness should be sand- 
wiched in between them there. 

Senator COLT. Exactly. 
: The CHAIRMAN. I will ask you to rearrange that,  too. 

. , Gen. CROWDER. Yes. 
,%:-: 

- C, 
Y - F'L 

z? 
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Here is our general statute against compulsory self-incrimination: 
I t  is a new article, based on the proviso to which I have referred 
and is made broadly general in these terms: 

No witness before a mililary court, commission, court of inquiry, or board, or 
before any oficer, military or civil, designated to take a deposi ion to be read in eli. 
dence before a military court, commission, court of inquiry, or board, shall be corn. 
pelled to incriminate himself or to answer m y  questions which may tend to incrimi- 
nate or degrade him. 

Senator COLT. I t  is very broad. 
Gen. CROWDER. Now we come to depositions; and here, again, we 

are reminded of the fact that we are legislating into this code an 
authority to use deposition evidence, where in the civil courts a man 
would be entitled to have the witnesses confront him. Here the 
power to take depositions is given as a matter of right. I t  is a 
necessity of our military service. I t  is confined, as you will see, to 
noncapital cases and to depositions tttkcn after due notice. 

The existing law says: 
The depositions of witnesses residing beyond the limits of the State, Territory, or 

district in  which any military court may be ordered to sit, if taken on reasonable 
notice to the opposite party and duly authenticated, may be read in evidence before 
such court in  cases not capital. 

Here again we have that limitation, "State, Territory, or c l i s t ~ ~ t , ~ ~  
so that I could take the deposition of a man living in Washington, 
D. C., for use before a court-martial a t  Fort Myer, while I could not 
take a deposition if the witness lived in Richmond or in the southern 
part of the State, and when you get down to a large State like Texas 
the situation is absurd. We have a large number of troops stationed 
a t  Fort Bliss. I can cross the line there to New Mexico and take the 
deposition of a witness who resides 20 miles away from Fort Bliss; 
but if the witness happens to reside a t  Galveston, a t  the other end of 
the State, I can not take his deposition under this law, although he 
lives nearly 900 miles away. 

You are familiar with the Federal law relating to the taking of 
depositions in civil cases, which establishes a 100-mile limit (R. S., 
863). I have taken that section of the Revised Statutes and have 
made an article of war out of it, so that my article now reads as 
follows : 

A duly authenticated deposition taken upon reasonable notice to the opposite party 
may be read in evidence before any military court or commission in any case not 
capital, or in  any proceeding before a court of inquiry or a military board, i f  such 
deposition be taken when the witness resides- 

Here I fall into the actual language of that stahte--  
is found, or is about to go beyond the State, Territory, or district in which the court, 
commission, or board is ordered to sit, or beyond the distance of one hundred miles 
from the place of trial or hearing, or when i t  appears to the satisfaction of the court, 
commission, board, or appointing authority tliat the witness, by reason of age, sickness, 
bodily infirmity, imprisonment, or other reasonable cause, is unable to appear and 
testify in  person at the place of trial or hearing- 

And a t  the suggestion of Secretary of War Dickinson I put in this 
proviso : 
Provided, That testimony by deposition may be adduced for the defense in capital 
C&S38. 

Senator COLT. Conceding the principle that you can use deposi- 
tions under military law, I think this form of 100 miles is much 
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better, in view of the largeness of Texas and such conditions as you 
have statcd. 

Gen. CROWDER. That provision about taking depositions was first 
enacted by the Continental Congress in 1786. 

Senator COLT. And, as you say, it is a necessity in the military 
service. 

General CROWDER. Yes. I t  constituted article 74 of the code of 
1806, and receivcd the last attention by Congrcss in 1863, during the 
Civil War period. I do not know how we could get along in the 
administration of military justice if we did not have that a~t~hor i ty .  

Senator COLT. PO you not think so, too, Mr. Chairman? 
The CHAIRMAN. I do not see how a court-martial could be conducted 

without the right to  take depositions; and, as you say, conceding that, 
the provision is safeguarded in every way, and it is very much more 
workable than the other one. 

Gen. CROWDER. I think so. 
Senator COLT. I t  is very much more workable and better. 
Gen. CROWDER. The next article, 27, is a new artit le. The exist- 

ing law carries no provision as to the officials before whom a deposi- 
tion may be taken, and we had to supply the practice by analogy. 
We conform as nearly as practicable to the provisions of the civil 
law touching the subject. Here I provide that- 

Depositions to be read in evidence before military courts, commssions, courts of 
inquiry, or military boards, or for other use in  military administration, may be taken 
before and authenticated by any officer, military or civil, authorized by the laws 
of the United States or by the laws of the place where the deposition is taken to 
administer oaths. 

There is only one change in the existing law in the next article. It 
establishes the principle that an officer can not tender his resignation 
and then leave without waiting for its acceptance. I t  was a Civil 
War statute, enacted a t  a time when a great many officers were 
resigning from the Union Army and going south. Congress, on 
August 5, 1861, enacted this law: 

Any officer who, having tendered his resignation, quits his post or proper duties 
without leave and with intent to remain permanently absent therefrom, prior to 
due notice of the acceptance of the same, shall be deemed and punished as a deserter. 

It simply is a rule of evidence. It prescribes what shall in a given 
case constitute a desertion. I have scratched out the words and 
unished as," because if the character of deserter is given to the man 

ge will be punished under the article relating to desertion. The 
only change therefore is in scratching out the words " and punished 
as," so as .to read "shall be deemed a deserter." 

Article 29 is related in subject matter, for it lays down the rule in 
regard to enlisted men enlisting in other organizations. The existing 
article 50 seems to have contemplated a man leaving his organization 
in the Regular Army to enlist in another organization in the Regular 
Army. It consists of two parts, one of which is a rule of evidence, 
and the other is punitive. I have preserved only the first part of 
article 50 in the new article 29, and have broadened its application to 
include the militia when in the service of the United States, the Navy, 
or the Marine Corps, or in a foreign army, so that the article in its 
amended form reads: 

Any soldier who, without having first received a regular discharge, enlists i n  the 
Army, or militia when i n  the service of the United States, or i n  the Navy or Merine 
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Corps of the United States, or i n  a foreign army, shall be deemed to have deserted the 
sercice of the United States. 

The effect of the new articlo is to establish his character as n de- 
sorter so that  he can bc handled undcr the punitive nrticles-dcnling 
with dcsrrtion; so I have transfcrrcd this last article to another part 
of the code. 

, I , his article is very nsrful. It  occn~io~lnlly hnppcns that  n lllan 
dislikes his organiznt.ion, nntL llc quit's in a moincnt of pctulanc:~ and 
goes to anothor distant 1)ost and c?nlists thcrc; and he can rcpcat that, 
performa~l cc i ~ l t l ~ f i n i t c l ~ ,  withont much conscq ucnce to l~inlsc.lf, 
unlcss the law f-isrs upo~ l  his i ~ ~ t  of leaving thc organization to whic,6 
he regularly belongs, and enlisting in another organization a t  : l l ~ o t I l ~ ~  
place, the chnractcr oI desertion. The words "in a foreign :7,rmy11 
are insertrd to reach thc case of reservists who have left the United 
Stf,tes and rnlisted in ouc or mother  of t,hc hclligrrcnt t~rmic~~s. 

Coming dew-11 to article 30, i t  deals with the oaths of rcport'crs and 
interpreters. I t  was an olni.~sion of our existing code that  no oaths 
were prcscrihcd for those pcrsons, and I h a w  lnserted thc form of 
oath here for hot'h rcportcrs and i~ltcrpretcrs. Nothing fl~rtllcr is to 
be said about those ixrticles, except that  I h a w  hroadeilcd their 
applica.tion to i~lcludn a&mation, as in case of the other nrticles 
prcscrihing forms of oaths. 

Articlc 31 is based upon scction 2 of the %ct ol July 27, 1892, 
hro:drned so as to includc assistant judge advocates. Up unt,il 1892, 
as I rcmnrkcd to you this ~ ~ o i ~ n i n g ,  a judge advocatc sat. in tthe closcd 
scssions of thr  cowt.  I t  was just like a prosrcut.ing a t t , o ~ m y  sitting 
with a jury. I t  linnily becomc rccognizccl t,hat that was g~*oss!~  
impi.opcr, and Congrcss cnnctcti t.llis law for thr  csc!usion of judge 
advocntcs irom closcd sessions; but, tis I have providcd assistant, 
juclgc n~ lvoca t~s ,  t'hr new artich likewise cxcladcs thciu. 

The n r~s t  articlc will not detain you long. 
r 7 

I he CIIAIRMAN. 1Z~fc1.ring 101' just a rrloinc~lt t o  t l ~ c  oaths of 
i.c.porl,els and int,erprctcrs, whai would you think of clnssifj-ing the 
three artic1i.s in rcoard to oaths toget'hc-r ? 1 scc you have prcsc~ibed 
the L ) m  of the oatKs of mcnibem of courts-moriial, thi: oaths of judge 
ad~~ocatcls, the  oat!^ of w i t n ~ ~ s c s ,  and the oaths of rcportcrs and 
intc.rprctcrs. 

Gcn. CRO\\-I)EX. Thew wmld not bc smj object-ion t o  it ,  I think. 
The CF~.$IR~~IA~\. Lct us sor horn it would co11ic in 1~hc.1~. First is 

" 0at.h of inciilbcrs i ~ n d  judgc advoc&." Nest  is artirlc 33, " Oath 
of XT-itncssc,~," and then " Oat,hs of reporters and iilt,crprctjrrs." 

Gcn. CEOW~ER.  TJct us scc how the hcmding I h a w  crnployCd here 
woutci apply. 

The CIIAIRMAN. I t  is 2111 uiickr "Procedure.!! 
Gcn. C ~ ~ O X ~ D E I ~ .  1'hcie is no objection at all to t h t~ t .  I iat'hrr 

t,hinli i t  would bc better. 
The C I I A I I ~ ~ X .  T i a t  do you think, Senator Colt 1 
Senator COLT. I tallink it, would. 
Gcn. CROWDER. I think it would be an improven:eut in the 

arrangcmcnt . 
In  article 32 1 have simply corrected an error in military tcrini- 

nology. The old article, which came down to us from t,ha British 
code of 1765, said: 

Mercbers of a court-martial, in giving their votes, shall begin with the youngest in 
cornmiwon. 
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I have made that  "junior in rank." I suppose I know what 
1 r v ~ u n a e ~ t  in commission'' means. The phrase " junior in rank" 
his a very definite meaning. 

We come now to the article which deals with the power of a court- 
Inartial to punish for contempt. The existin law limits that  power 
to "any person who uses any menacing wor s, signs, or gestures in % 
its presencc, or who disturbs its proceedings by  any riot or disorder," 
but confers an unrestricted power to punish "at discretion." We 

the provision for punishing contempts con~mittecl in the face 
of the court, contenzpts of that  character, but  place the punishing 
power of the court under rigid limitations. 

The reference here is to article 14 of this code: 
A court-martial may punish at cliscretion, subject to the limitations contained in 

article 14 

We passed article 14 this morning. I t  fixed thc limit of punishing 
ower of the summary courts a t  three months' confinement and for- 

Peiture, and this will constitute the maximum unishment for con- 
tempt. This is an article tha t  has been rare y used. No court- P 
martial would think of imposing a t  discretion any heavy punishment 
for conte-mpt; but  I thought i t  just as well that  a limit should be 
imposed upon the power of the court to punish for contempt. 

The CHAIRMAN. 1 think tha t  limitation is very good. 
Gen. CAOW~ER.  I t  is a singular omission of our existing articles 

that they do not prescribe that  a general court-martial shall keep a 
record and prescribe what the record shall be, bu t  they do prescribe 
it for the inferior courts. So I have pu t  in article 34 a new article, 
which lays down the statutory requirements for a record and shows 
hnw i t  shall be authenticated. I take i t  that there can be no objec- -- - 
.tion to that  article. 

Articlc 36 repnats substantially the provisions of existing article 
113, except that  i t  corrects some errors. You will notice tha t  arti- 
cle 113 requires the judge advocate of a general court-martial to  
forward, "with such expedition as the opportunity of time and dis- 
tance of place may admit, * * * the original proceedings and 
sentence of such court to the Judge Sdvocate General of the Army, 
in whose office they shall be carefully preserved." H e  can not corn- 
ply with that  law, because other provisions of the code require the 
completed proceedings to go to the convening mthori ty for. his 
approval, and they only come to my  office after they have recelved 
his approval. So we never have been able to comply with tha t  
statute. It is one of those archaic provisions tha t  we find occas- 
ionally as we come to the code. I n  the new article he is reqmrsd 
to "forward to the appointing authority or to his successor in corn- 
mand the original record of the proceedings," and i t  is provlded 
that "all records of such proceedings shall, after having been finally 
acted uDon. be transmitted to the Judge Advocate General of the 
A.rmY."' ' 

Articld 35, " Records-special and summary courts-martial." 
There is nothing particular in  tha t  article t o  call your atteatlon to .  
I t  is practically a restatement of the existing law, but  the exlstlng 

' 

law relatbs solely to summnay courts, as the  specla1 court had not 
been created a t  the time this act of June 8, 1898, was enacted. 

Article 37 deals with the disposition of records of special and  
summary courts-martial. You wiU note tha t  the existing law 
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allows the records of regimental r 11d g. rrison courts, which were 
superseded by the special court, to he destroyed t~fter two years, 
while in regard to the rceords of the aunlmilry courts it is provided 
that they may be destroyed when no longer of use. I have made the 
rule in regrrd to the summary court the rule in reg,)rd to both courte 
in the lieu- artide; left i t  to the discretion of the Sccret;~ry of mar 
and to rrpulntions, how long we sh.111 kwp our files ric.1 mbered 
with tllesc records of miltor trials. 

Article 38 deals with irregularities arisi~ig during the conduct of a 
trial. An articlc has. been built on section 1026 of the Revised 
Statutes and the pending Senate bill. The Revised Statute reads: 

That no indictment found and pre3ented by the grand jury in  any district or cir- 
cuit court of the United State3 shall be deemed insufficient, nor shall the trial, judg- 
ment, or other proceeding thereon be affected by reason of any defect or imperfection 
in matter of form only which shall not tend to the prejudice of t,he defendant. 

The pending Senate bill, which has been favorably reported, I think, 
more than once, provides: 

No judgment shall be set aside or reversed or a new trial granted by any court of 
the United States in any case, civil or criminal, on the ground of improper admi3s,ion 
or rejectioll of evidence or for any error as to any matter of pleading or procedure 
unless, in  the opinion of the court to which application is made. after an examina- 
tion of the entire cause, i t  shall appear that the error complained of has injuriouslv 
affected the substantial rights of the parties. (S. 5917.) 

Now, here is the new article. The rule is applied to court-martial 
cases without any substantial change. A proviso limiting i t  a little 
bit has been added: 

Provided, That the act or omission upon which the accused has been tried consti- 
tutes an offense denounced and made pimishable by one or more of these articles. 

A further proviso has been added carrying into this same article 
relat,ed matter appearing in section 3387 of the act of March 4, 1899, 
the LTnit,ed States Penal Code, as follows: 

Providedfz~rlher, That the omissio~l of the words "hard laborJ' in any sentence of a 
court-martial adjudging imprisonment or confinement shall not be construed as 
depriving the authorities executing such sentsnce of imprisonment or confinsment 
of the power to rsquire hard labor as a part of the punishment in any case where it is 
authorized by the Executive order prescribing maximum punishments. 

Sometimes our own court,s will omit to adjudge hard labor in con- 
nection with  imprisonment^, and under existing law we must send 
the case back to the t,rial court to be revised. 

I come now to article 39, which is our military statute of limita- 
tions. I t  is an important article. I think we will make better 
progress by examining the provisions of the exist,ing law, which is 
found in article 103, and in thc act of April 11, 1890. I invite your 
attention first to article 103. That provides as follows: 

ART. 103. NO person shall be liable to be t,ried and punished by a general court- 
martial for any offense which appears to hal-- been commit,tod more than two years 
beforc the i.;suing of th.2 ordx for such trial, unlesp, by reason of having absented him- 
self or of some other maniieat impediment, he shall not have heen amenable to justice 
within that period. 

First I ask your attention to the fact that this article 103 is broadly 
irlclusive of every offense within the jurisdiction of the court-martial. 
I t  did not, like civil statute of limitations, except capital offenses. I 
know of r.0 civil statutes of limitation which includes murder. By 
bold construction we held that this article did not cover our capital 
offenses, and we have been so applying the article. 

BEVISION OF THE pBTICLES OF WAR. 59 

Desertion was not expressly excepted, and was therefore included 
&bin tke letter of the article. But i t  was sought to hold that de- 
sertion was a continuing offense; that a man committed the offense 
anew every day he was absent in desertion. The Attorney General 

aainst this view but ih an opinion rendered in the seventies held a, 
the then Secretary of War refused to follow the o ?I inion of the Attor- 
ney General, and for a long time we considered t e deserter, all de- 
serters, to be without the pale of this statute. Finally the discussion 
rnlrninated in the passage of the act of April 11, 1890, which I mill 
now read: - - 

No person shall be tried or yullished by a court-martial for desertion i n  time of 
pace and not in the face of an enemy committed more than two years before the 
rnaignment of such person for such offense, unless he shall meanwhile have absented 
Gmself from the rni ted States, i n  which case the time of his absence shall be excluded 
in computing the period of the limitation: Pro~ided, That said Limitation shall not 
begin until the end of t h e  term for which said person was mustered into the service, 
(Art. 88, Code of 1806, as amended by  act of Apr. 11, 1890.) (P. 221, Brit. Mutiny 
k t ,  1765.) 

At the time this statute was enacted, the term of enlistment was 
five years, so that if a man deserted in the first week of his enlistment 
his liabdity was for a seven-year period. Since then you gentlemen 
have increased the term of enlistment to seven years, so that in case 
of the man who deserts in the first f art of his enlistment the period 
of the statute is about nine years. have examined the statistics of 
the department, and I find that about 50 per cent of our deserters 
come back to the colors, through apprehension or voluntary surren- 
der, and that we get all but about 1 per cent of those so re t~rn ing~in  
three years. After that we get practically none. All these consid- 
erations, and the advice of Winthrop, our standard authority, brought 
me to the conclusion that we had better fix a dcfinite period for peace 
desertion, and I fixed it at three years. I think three years is long 
enough for a man to remain liable for that offense. So the srtiole, 
as I have it drawn here-and I have excepted, of course, our capital 
offenses of desertion in time of war and murder-is as follows: 

( E )  LIMITATIONS UPON PROSECUTIONS. 

ART. 39. AS to Time.-Except for desertion committed in  time of war, or for 
murder, no person subject to military law shall be liable to be tried or punished by  
a court-martial for any crime or offense committed more than two years before the 
arraignment of such person: Provided, That for dessrtion in time of peace, or for any 
noncapital crime or offense punishable under articles ninety-two and ninety-three 
of this code, the period of limitations upon trial and punishment by court-martial 
ahall be three years. 

I see that I have gotten a little bit ahead of myself in discussing 
this article. You will encounter, as we roceed with this division, 
articles which confer upon courts-m.artiaf a concurrent jurisdiction 
with the civil courts in nonca~i ta l  crimes. The United States penal 
code establishes a limit of three years for trial and punishment, and 
1 thought it was fair that the courts-martial, which had concurrent 
jwisdiction, should have a limitation of three years. That is what 

- e meant when I speak of articles 92 and 93 of the code. 
' l r  j .  Then there is the following proviso: 
\And provided further, That this article shall not have the effect to authorize the trial 
-$ purushment for any crime or offense barred by the provisions of existing law. 

< '" 
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r 7 I hat  was nocessnry because of the change in the law. 
The CHAIRMAN. Yes. 
Gan. CROWDI<:R. I think that statute in that form is much nloie 

~at~isfact~ory than anything we have ever had before. 
I ,  I lw C ~ r n m m a . ~ .  It scmns to he n great improrcmnnt upon what 

you hnvc~ had bcforc. 
Scnator Cor .~ .  I think so. I notc t,hat in t'hc~ ncst mtirle wr come 

up agnitrst anot.h(>r one of thc const~itution;~.l rights of thc ;:c(;used. 
Gcn. CILOWDEH. Tcs; article 40, which gives a military accused 

p~otcct~ion against dou1)lc jeopardy. He in:~v not bc tried a Second 
time for t,he same offensc. I t  is satisfac,tory in tho form in which 
it  is hcrr. We have used i t  for 125 years, and I mn perfectly satis. 
ficd to hnvc it  in tjhis code in this form. 

Wc i:ow come to Lhc wncral subject of punishmcnts, and the first 
art,iclc wc have to ronsi&r is article 41. It replaces art8iclr 08 oi the 
existing law, which i3 hasccl u ,on an act of Congress approved 
August 5, 1861. That act provic 1 cd that :  

ITcreaftrr it shdl he ~llegal to brand, mark, or tattoo on th? body any sold~er by 
sentel~ce ot a c,ourt-martial 

I t  was lmxcrvcd in the lievised Statutes in t'he form you find it 
in articlc 98. 'I'hcrc the language is: 

No,pxsan in  tlw military service shall be punishd 1)y flogging, or by branding, 
mmhng, or tat tooiny on the body. 

The Cn~rr tnr~n- .  Why do you have tattooing on the body" ? 
Gt 11. C ~ t o n n ~ n .  Thcsc punishmcnts came d o ~ v ~ t  to us from the 

c d y  British codes. Much morc severe puilis!inlents charactcrizcd the 
provisions cf sorile oi thosc c ~ r l y  codcs, but flogging, branding, and 
marking sui~vivrcl longcr thail any of them. The lllarking of clescl tels 
with the lcttcr "I>" dated from thc Roman law and was authorized 
by the Blitish mutiny act of an early date. Another form of punish- 
ment autlroriard by that act was the marking of oflt~ilders discharged 
froin the aerxlcr with ignominy with the lctters "I3 C," incanlng 
' (Bad c h a r w t ( ~  ." I n  o w  scrvi~e ,  at a  cry car11 date, soldic~rs were 
sentcnccd to  be branded for both dcseriion and drunltcnacsa. 
Winthrop statci that soinetimcs the lctters "TI D" wcrc used for 
habitual clrunkenncss ; " 31" for rnutirrccr ; " nT " for worthlcssncss; 

C " fo1 COT\-ardirc; '(  I " for insubordination; et c. Somcltirllcs thcse 
letters wcrc iuarkrcl upon the body by a form of tlattooing instead of 
branding. 

The C ~ r . m ~ r m .  That was not exactly my question. I monclcrrd 
why there was that limitation "on the body." Tnttooing on the 
face would serm to be very much more objectionable. 

Gcn. C ~ o w n ~ n .  Usually the branding, we are informed by Win- 
throp, was done on the h ~ p .  Sentences to be branded on t,hc check 
and on the torehead have been adjudged. Scntenccs of this kind 
were adjudged hy courts-martial du r~ng  thc Civil War period 

These would be called cruel and unusual punishments to-day. 
But branding passed into complete disuse in our service only when 
forbidden by statute, the last statute on the subject being enacted in 
1872. This punishmcnt was resorted to in a very few cases in 1870 
and 1871. There is a necessity, I think, to keep this rohibition for a 
while in our articles, although i t  is almost inconceiva \ le that a court 
could be found to-day that  would adjudge such a punishment. How- 
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unitive articles provide that  punishments shall be "as a 
shall direct," and as any punishment that is sanctioned 

or usage could be lawfully adjudged by a military 
,urt in the absence of any restriction, it  is just as well to classify 
these three forms of punishment as forbidden punishments. 

Senator COLT. Did flogging exist down to a recent da te?  
Gen. CROWDER. Yes; down until the early seventies. Our original 

of 1775 expressly authorized "whipping not to exceed 39 lashes." 
The code of 1776 provided that ['not more than 100 lashes shall be 
inflicted on any offender a t  the discretion of a court-martial. But 
at the time this form of punishment was practiced in the Arm , 
public.whipping was authorized by certain civil sintutes as a punisK- 
lnent for sundry civil offenses. I am not certain but that  it survives 
in some of them to-day. 

You will note that I have restated the article. I n  the existing 
article it  applies only to persons in the military service. We have 
seen, in article 2 of this new code, that  there are numerous retainers 
to the camp, and persons servin % with the army in the field, who are 
subject to these articles, and I t ink they, as well as soldiers, should 
be protected against this form of punishment, so in restating the 
article I have made the prohibition absolute. 

The CHAIRMAN. That, of course, means punishmellt aftcr con- - 

viction: 
Gen. CKOWDER. NO; the provision is thct  "Purrishme~t by flog- 

ging, or by brandillg, marking, or tattooing" is prohibited. I n  Lhis 
form it prohibits this k i d  of punishment following a collviction, end 
also, it  is a prohibited rdmirlistrative punishment. I t  is sc: rcely 
necessrry to mrke this k t t e r  statement, rs administrative pun i~h-  
ments cre resorted to in a very limited way a t  the present time. 

3 The CHAIRMAR' YOU me: n in the milit%ry service ? 
Gen. CROWDER. Yes, in the military service. 
The CHAIRMAN. I regret to say that they are not u n k n o w ~ ~  in 

civil penr 1 institutions. 
Gen. Cnowrj~x.  We will come later to an e,rticle in this code i11 

which a very limited authority is give11 to punish i:.dministratively 
without recourse to trirl  by court-mertial. But the authority is 
extremely limited. e 

The next article, 42, is %11 in~portant  one. And in connection there- 
with I shall heve to discuss provisiolls of existing law which it  is 
designed to reploce r t  some ler~gth. The exist~ng law (art. 97) will 
be found in the right-hand column, and in order to fix attention upon 
its provisions I shall read the article in its entirety: 

No person in the military service shall, under the sentence of a court-martial, be 
punished by confinement in a penitentiary, unless the offense of whlch he may be 
convicted would, by some statute of the United States, or by,some statute of the 
State, Territory, or Distrlct in  nhich such offense may be.commltted, or by the com- 
mon law, as the same exists in  such State, Territory, or F t r l c t ,  subject such convlct 
to such ~unishment. (Act of July 16, 1862.) 

As will be seen, the article deals with the.subject of. penitentiary 
sentences. I referred to  this general subject in my inltlal statement 
.to vou t h ~ s  morning. The purpose of the existing law IS ldentlcal 
with tha t  of the new article, viz, to prohibit courts-martial from 
adjudging penitentiary confinement for military offenges. There is 
no desire upon the part of anyone to change the law in this regard. 
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Penitentiary confinement should never be adjudged f0r.a purely mili. 
tnry offense unless i t  should be desertion in timc of war and in time 
of eace when repcated or some like offense. Rut thc cxisting law 'i pro ibits pcnitentiary confinement for military oflenses in termg 
which furnish us great embarrassment in the administration of mili- 
tary justicc. I t  says wo may adjudga penit'entiary confinelnent only 
whcn tho oflcnsa of which thc parson may bc con~ict~cd woulr~, by 
some s t a t u t , ~  of tha United States, or by some statutc of ths State, 
Territory, or District in which such offense may be comrnittcd, or by 
the common law as the samc exists in such State, Territory, or Dis- 
trict, subject the person to pentitcntiary confinement. We havc the 
burden, thus, of looking up all this statute and common law that is, 
the statutes of the United Statcs and the statutm and comnlon law of 
the District of Columbia and of 45 Statcs and 3 Territories, dependent 
on whore the court may bo sitting. This is a very heavy burden 
which ouoht to be lifted from the administration of militar. 1 justice, 
if i t  can ge done and obscrve the underlying principle of t is legis- 
lation, viz, that military offenses, and also civil offenses, triable b 
a court-martial in the exercise of its concurrent jurisdiction wit{ 
civil courts, but which the civil law does not punish with 
tiary confinement, shall not ba so punished by a court-martia Teni . ten- 

I t  occurrcd to me, after a rather prolonged study which I g:ive 
t,his general subject, t,ha,t there was one body of criminal law "in t,his 
~ o u n t ~ r y  whi  h wes wholly under the control of Congress, and that is 
the criminol law of the Ifistrich of Columbia. Here, i~:  the I)ist,rict, 
you have your penal code and you have your common law, and it is 
ecsy, by recourse to the statute and common l:~w of the Cistrirt, to 
fi.nd when a given offense is punishable by penit,cntiary con-,5ncment. 
There is no recson, it seems to me, why we can not ta.ke the TJnited 
Statcs Penal Code, t,he laws of tohe ristrict of Columbia., statute and' 
common, as the sti:ndard for t'he mi1itu-y service. And, if we do, we 
shall only have to look to the laws of one place to dete,rmine whether 
or not a court-martit1 shall awmd penitentiary confinement: and, 
if this course be followcd, we shall have our c0urt.s-martial con::ulting 
a body of l i~w for which Congress is responsible. The c,riminal law 
of the @istric,t of Columbia is as liberal as is found elsewhere, but 
there is no other law entirely under the control of the Congress of 
the United States which could be adopted. 

Senator COLT. What is the abuse of it l I do not know that I 
quite understand that. 

The CHAIRMAN. I t  is not the abuse so much as it is the burden that 
is placed upon courts-martial of searching through the criminal law, 
the statute law, and the common law in 48 States. 

Gen. CROWDER. Let me illustrate.. Suppose we are t r  ing a man K for a civil felony in Tesas. We examine the code and t, e common 
law of Texas, but the trial may be held in any other State or Terri- 
tory. If we are kiolding i t  in Panama, we would look up the code of 
Panama; in the Philippines, we would consult the code of the Philip- 
pine Islands, and, in each instance, to find out if penitentiary con- 
finement as a punishment can be awarded. The soldier is subjected. 
to the laws. of any one of 48 Stat,es and 3 Territories, accordingly as 
he may be stationed in one or the other. I have tried to subject' 
him to but one set of laws--namely, the law, statute and common, 
of the Dist,rict, of Columbia. 
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The CHAIRMAN. YOU have put it under the criminal law of the 
District of Colurnbia ? 

Gen. CROWDER. Yes. 
The CHAIRMAN. And you think that is comprehensive enough? . 
Gen. CROWDER. Yes. 
Senator COLT. I was going to ask that same question. 
Gen. CROWDER. Before reaching this conclusion and drafting the 

new article, we studied the criminal law of the District of Columbia 
very carefully and compared it with other criminal codes. 

Senator COLT. I t  seems to me that is right in line with the Federal 
law. 

The CHAIRMAN. Yes; I think that is'correct. 
Gen. CROWDER. There is one thin further to call to your attention, 

reads : 
f and it is quite a departure. Artic e 42, as it appears in this code, 

ART. 42. Penitentiary sentences- When lawful.-Except for desertion in time of war, 
repeated desertion in  time of peace, and mutiny, no person shall under thesentence 
of a court-martial be punished by confinement, 

And so forth. There are three military offenses which under the 
terms of the proposed article will be punishable by penitentiary 
confinement. I put "desertion in time of war," and mutiny because 
they are ca ital offenses. I put "repeated desertion in time of peace," 7, because oft  e element of fraud per etrated on the Government by thsee 
repeaters. I am willing to conce e that the f i s t  desertion should be z 
unished as a military offensg, notwithstanding the Government 

roses the money that is invested in equipping the deserter and trans- 
portin him to his first station. He usually disposes of his equip- 
ment %efore he deserts. That loss will aqerage about $100. But 
when this deserberreenlists and then deserts again, I think the time has 
come to take cognizance of the amount of fraud that is involved in his 
repeated desertions; and that that  man on conviction ought to o to  
the enitentiary. 1 have no sympathy for these re eaters. do 
not i! now anything that will have a more deterrent e ect upon these 2 
repeaters than the realization that under the law they can be sent to  
the penitentiary, just as if they had committed burglary or grand 
larceny or any offense of that  character. 
. The CHAIRMAN. They have really defrauded, in this way, the 
Government of enough to constitute grand larceny? 

Gen. CROWDER. Yes. In  all other respects this is a reenactment 
of he existing law. 
d e  come now to the death sentences. I referred to this article in 
my initial statement to-day. The present law is: 

ART. 96. NO person shall be sentenced to suffer death, except by the concurrence 
of two-thirds of the members of a general court-martial, and i n  the cases herein 
dxpressly mentioned (Art. 87, Code of 1806.) (Art. 8, Sec. XV, Brit. Code, 1765.) 

, We have in our present code two offenses-military crimes-for 
which the death penalty is mandatory. Let us suppose cases of that  
End are on trial. The court by a majority verdlct can convict the 
man on trial of a military offense, but the law steps in and says, 
.You must inflict the death penalty" ; so that  the law as a t  present 

framed does not give the accused any real protection in such cases. 
I have made this section read: 

ART. 43. Death sentence-When lauju1.-No p2rson shall, by general court-martial,. 
-be convicted of an offense for which the death penalty is made madatory by law, 
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When the dismissal is for cowardice or fraud, as where i t  is adjudged on convic- 
of misbeha.~or before the enemy, i n  violstion of article 42, or of some offense 

.&inst the Unlted States, as presenting a fraudulent claim, or embezzlement, in 
of article 60, the sentence should further direct. 

That is from our most standard work, Winthrop on Military Law 
and Precedents. 

Senator COLT. The old law provided that tho sentence should 
direct, and now this provides who shall direct. 

Gen. CROWDER. I t  makes i t  an administrative duty. I t  makes i t  
the duty of the convening authority to publish the sentence. I do 
,ot see why the court should be required to write that in its sentence 
every time. The statute law should be self-executing. The court 
can not do anything tobard publishing it. That duty necessarily 
devolves upon the a proving power. 

Senator COLT. W o would direct t,hat the sentence of the court K 
tjbould be carried out?  You simply provide "shall be punished." 

The CHAIRMAN. It would be the appointing power, would i t  not? 
Senator COLT. Whom do ou mean by "tha appointing power"? i Gen. CROWDER. That wou d be the commander who convenes the 

court and who acts upon the sentence. He would take the necessary 
ste s. 

b a t o r  COLT. DO you mean the officer who convenes the court- 
&rtial? 

Gen. CROWDER. Yes; and who would have to approve its sentence 
before its sentence could have any validity whatever. He would 
have that duty. 

Senator COLT. Would i t  come up to the Judge Advocate General ? 
Gen. CROWDER. I t  would come up to the Judge Advocate General 

in most cases. All cases come here eventually for revision and file, 
but those cases which re uire confirmation from the President come 
here lor final action. '?hese are serious cases we are . discussing . 

here, and practically 90 per cent of them would come right here and 
the Secretary of War would issue directions for the publication of it. 

Gen. Crowder referred to the antecedent provision, article 4, 1775, 
additional [reading] : 

In all casss where a commissioned officer is cashiered for cowardice or fraud it shall 
be add3d in the punishment that the crime, name, place of abode, and punishment of 
the delinquent be published i n  and about camp and of that colony from which the 
offender came or usually resides, after which i t  shall be deemed scandalous in  any 
officer to associate with him. 

(An informal discussion followed.) 
Senator COLT. I think we had better leave that. I do not think 

we could aualifv i t  and make it anv better. . . 

Gen. C R ~ W D ~ R .  NO. Wenow come to a case where, having made 
an article out of a statute, I have occasion again to call your attention 
to the fact that where we come to consider the punitive articles we will 
h d  every one of then1 conclpding with the hrase, "shall be unished F E as a court-martial shall direct"; and unti the year 1890 t ere was 
absolutely no limit of punishment except that death could not be 
adjudged except where it was expressly authorized. The result was 
that courts sitting in different arts of the country had different ideas ' as to what punishments shoul be adjudged for given ofTenses. The B / punishment for absence without leave for 10 days might be severe in 

f one place and not at  all severe in another. It became sodething 
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approxinlating a scnntlnl. Efforts were made by cle ~a r tment  corn, 
inanders in their scvcral jurisdictions to hold down t \ le punishment 
to soiuc coininon standard through admonition, the excrcke of par- 
don, nrid rnitigation of scntcnce. It iinally came to be recOgllized 
that we i~cetlcd the assistance of statutc law. It would have been 
very tlilricult to aiuplily the cotlc after tlic maruicr of civil codes so as 
to lwcscribo 11~s i lnu1 i~  p m ~ i s h ~ n c i ~ t  for cac!~ oflc~~sc. 111 1890 Con- 
gress passcd this law: 

That \vhcncvcr l)y any ol the Articles of War for the government ol the Army thb 
punishment on convict.ion of any military oflcnsr: is left to the discretion of the court. 
martial thc punishmcnt thrrclor shall not, in time of ppace, be in cxcrss of a lilnit 
which thc Prcsidrnt may presxibc. (Act of Sept. 27, 1890; 26 Stat., 491.) 

I11 pursumlcc of that statute the President issucs from time to time 
what arc called nlnxiniuin punishment orders. I t  covers d l  oflenses 
punish:~l)le at tlic disciction of the court and fixes limits of punish- 
incnt. I11 fraini~ig thcac 1iniit)s we try to observe the limits that 
Congress has cstahlished ill the Federal penal codc, where we are 
dcnling with civil ofl'ei~scs; imcl the President exercises his judginent 
as to what the nlasiniunz ~~unishments shall be for military oflcnses, 
The existing law tlcals only with "military offenses," but we hape 
also construed that phrase "military offenses'' as embrnchg every 
offerlse of which a court-inartiitl had juriscliction. I h a m  changed t,he 
article so as to substitute for t'hnt phrase, ( ' a  military offense," the 
phrase ( (  n c,riine or offcnse imde punisllable by these articles." There 
is nothing iiillwrtunt about tlic change, but it is more accurate to 
s l m k  of it in t ' l~nt way. 

Wc now coim to consider the rclntions of the ofhers who convelle 
courts-martial to cases t,ried by courts convened by thcm. Article 
104 is the existing law. I t  is as follows: 

ART. 104. Ko ~cntence 01 a vourl-martial shall be carried into execution until t,he 
same shall have I~ecn approved by Ihc cfficcr ordering the court, or by Ih; ctficer 
ccmnlanding ffir  thc limc bring. (Art. 65, Code of 1806: amended by act of July 27, 
IS!)?.) (Art. 10, FCC. XV, Brit. ('ode, 1765.) 

That, you see, came to us from the Code of 1806 and from the 
British Code of 1765. The new article is substantially the same: 

ART. 46. dpp,~ornl (u1d erecut iot~ of senteizce.-No sentence of a court-martial 41all 
be carricd jnio c~secntion until the same shall have becn approved by the officer 
appcinting t11c court cr by the oflicer commanding for the time being. 

Article 47 is new. I t  defines the powers that  are incident to the 
power t,o approve. I t  is an important article and, I think, a defensi- 
ble one. I have said in that:  

ART. 47. POIWS itzcidcnt to pozce~ to upp?oz.e.-'The power to appro\-e the sentence 
of a ccnrt-martial shall he held to inc l~de ,  inter alia: 

(a) The power to approve or disapprove a finding and to approre only so much 
of a fiud~ng of guilty of a particular offense as i~lvolves a finding of guilty of a lesser 
included oiCense vhen, in  the opinion of the authority having porn-er to apl;rove 
the evidence of record requires a finding of only the lesser degree of guilt. 

I n  regard to that), I 11-ant to point out to you what, t,he existing 
proccclure is. Gel\. Wood a t  Go~ernors Island is in commalzd of the 
Eastern Departmc!it. Hc convenes a court, say, a t  Fort Myer. A 
private soldicr is t r i d  hcfore that court for tlcsertion. E~~ideilcc is 
hrnrcl, aid tlic court Gods him guilty and nlakes up it,s l ~ c o r d  and 
sends the case to Gcn. Wooc!. Gcn. Wood reads over the case and 
1 1 ~  ~~cachcs n tliffcri.1-t cwclusiorl upon t'he critlcnce. He finds that 
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the essential element of desertion; that is, t.he intent to permanently 
abandon the service, is not made out from the record. He knows 
he can not approve that conviction. Our present practice is to 
return the record to the court and ask them to reconsider their finding 
and sentence, stating that the reviewing authority finds the evidence 
not sufficient to convict the accused of desertion a t  all, but i t  is suffi- 
cient to convict him of abscnce without leave. The court may adhere 
to its former finding of guilty of the major offense of desertion, and 
when the case comes back to Gen. Wood, all he can do is to d i sap  
prove, and there is a failure of justice. 

Now, in the usual case i t  is conceded that the man is guilty of 
absence without leave. The court could, if they had adopted the view 
of the convening authority, Gen. Wood, have found him guilty, not of 
desertion, but of absence without leave. I want to give Gen. Wood 
in such cases authorit to write in the finding "guilty" of the lesser d offense, but never un er any conditions the authority to write in a 
findin of "guilty" of a greater offense; only of some lesser and in- 
clude f offense. I can not impress upon you in one statement the 
amount of time we lose in cases such as I have cited in returning a 
case for revision. It would expedite trials greatly if we could have 
this additional authority. The House committee and the Senate 
committee both have heard me heretofore very tolerantly on this 
point. I t  can never operate to the disadvantage of a man, but only 
to his advantage. It saves time. 

Senator COLT. I do not quite follow that. Under the resent prac- B tice, if Gen. Wood sends the case back, then what woul be done? 
Gen. CROWDER. The court would reconvene, and there would be 

read to them by the judge advocate the indorsement of Gen. Wood, 
and his expression of views, and the court would then be cleared, 
the judge advocate would withdraw, and they woulcl consider the 
views of the department commander. 

Senator COLT. Supposing they adhered to their original decision 
that the accused was guilty of the major offense of desertion; then 
what would be done? 

Gen. CROWDER. The case would be returned. 
Senator COLT. It would be returned to Gen. Wood? 
Gen. CROWDER. Yes; and then of course he would have to disap- 

prove it, because he had already made up his mind that he could not 
approve the finding of guilty of the major offense. 

The CHAIRMAN. Then there is no conviction ? 
Senator-COLT. No approved conviction? 
Gen. CROWDER. NO; the man escapes punishment. I have also 

written in here, in paragraph 6: 
"The power to confirm or disapprove the whole or any part of the 

sentence.'' 
The law says that  no sentence shall be ca~ried into effect until the 

same shall be approved. It might be argued that  the whole sentence 
must be approved. I want the right to approve the whole or any 
part of it. For instance, dishonorable discharge, total forfeiture, 
confinement a t  hard labor for six months-to approve or disapprove 
any part of that sentence. There is no doubt but that  the reviewing 
authority should have that  authority; but I want to remove all 
question as to the existence of this authority by incorporating i t  
here in express terms. 
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I am going to ask you to omit paragraph "c" bo:.ausc of some 
recent legihtion cwnctcd by Congress which givw us the right to 
suspend scntcnccs, and nlakcs it no longer important that wo should 
have subdivision "c." Just tjransposc t'hct word "and," up here, 
and stop it therc. 

Now we come to IL case wh(lr(> tho Pwsident must iict hy way of 
confirmation; wlwro the act.ion of thc? commanding gcl1erul-Gcll. 
Wood, for esamplc, in a caw liko that -is not final. Tllc c.sisting 
.law says: 

ART. 109. All sent,ences of :L court-martial may 1w confirmed and carried into 
execution by the officer ordering the court, or by the otlicer conlmaniliug for the t,ime 
being. where confirnlation by the President, or by the commandillg general in the 
field, or commander of the department. is not required by these artirles. (Art. 65, 
Code of HOG.) 

The reading of that article iieces~it~at~es the roacling of sovcral other 
articles to show when confirination is required. 1 have gathered 
all those articles together, and you will find them printed on page 28 
of the bill in the righthand margin. They are articles 105, 106, 107 
and 105. I have gathered all those into a single article, which reads 
like this : 

ART. 46. Cork/i,~)~cttion---Il'hen rcq1tired.---In addition to the approval required by 
article 46, confirmation by the President is required in the following cases before 
the sentence oi a court-martial is carried into exec~~t,ion. niunely: 

(a) An) sentence respecting n gencwl officer. 

l'he existing law says: 
No sentence of a court-martial, either in time of peace or in time of war, respecting 

a general officer shall be carried .into execution until i t  has been confirmed by the 
President. 

He has a special status before court,s-martial. Artide 48 ~ont~inues 
as follows : 

(b) Any sentence extending to the dismissal of an officer, except that in time of war 
a sentence extending to the dismissal of an oficer below the grade of brigadier general 
may be carried into execution upon confirmation by the commanding general of the 
Army in the field or by the commanding general of the Territorial department or 
division. 

That is a reenact,ment of the existing law. 
Senat'or COLT. Yes. 
Gen. CROWDER. I11 time of war we trust the conzma11ding generals 

of our field armies to pass finally upon a sentmence clisinissil1g a? officer 
below the grade of general, but in time of peace any disnllssal, no 
matter what the rank of the officer-he may be the junlor second 

a ion lieutenant in the Army-must go to the President for confirm t,' 
before that officer can be put out of the service. To continue: 

(c) Any sentence extending to the suspension or dismissal of a cadet. 

That is, again, the existing law. I t  reads: 
The superintendent of the Military Academy shall have power to convene general 

courts-martial for the trial of cadets and to execute the sentences of such courts, 
except the sentences of suspension and dismissal, subject to the same limitations 
and conditions now existing as to other general courts-martial. 

The next paragraph reads : 
(d) Any sentence of death, except in  the cases of persons convicted i n  time of war 

of murder, rape, mutiny, desertion, or as spies, and i n  such excepted cases a sentence 
of death may be carried into execution upon confirmation by the commanding general 
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of the Army in the field or by the commanding general of the Territorial department 
or divmon. 

We have always had that authority. It is reenacting the exi&idg 
law. 

The CHAIRMAN. I think article.49 is merely giving the same powers 
of the appointing power to the confirming power. 

Gen. CRO~ DER.  Yes. 
VITe already have the power in the existing articles to pardon or 

~nitigate the punishn~ent. That word "pardon" is inaptly used. It 
requlres you to consider the pardon of a punishment, not a pardon of 
an offense. It is more accurate to use the phrase ('mitigate or remit," 
in speaking of punishments. I am inserting that phrase in article 50. 

There is one limitation upon the present law in the second para- 
graph of article 50, where it is said: - 

But no sentence extending to the dismissal of an officer or loss of files, no sentence of 
death, and no sentence approved or confirmed by the President shall be remitted or 
mitigated by any other authority. 

Of course, when the department commanders try officers, and they 
are sentenced to a loss of iiles, it  may be 10 or it may be 50 files, they 
lose that muchrankon thelineallist. That sentence remains under the 
control of the department commander so long as the officer remains 
in his command, and he may remit or mitigate it a t  any time; but 
the sentence is immediately given execution here at the War Depart- 
ment and the lineal lists of the Army are rearranged. When a de- 
partment exercises this power of remitting or mitigating such a 
sentence, his action disturbs the War Department administration, 
That I have provided that where the sentence is in the nature of a 
loss of files, i t  must go to the President for his mitigation. 

Article 51 relates to "Suspension of sentences of dismissal or death." 
I t  substantially repeats the provisions of article 111. I t  provides 
lhat in case of a sentence of death or of dismissal of an officer, the con- 
venin authority may suspend the sentence until the pleasure of the 
Presi f ent may be known. 

When we come to article 52, it repeats the provisior~s in the existing 
law of April 27, 1914, introducing the principle of a suspended sen- 
tence of dishonorable discharge. There is nothing new to note 
about it. It is just a reenactment of the existing law, in order to 
give it its proper place in the code. 

Coming now to article 53, we have here in form of statute law an 
existing general order of the War Department. I think we stretched 
our authority to the utmost when we issued it. I suppose you are 
familiar with the judicial contr_oversy that has waged in some States 
as to whether the power to suspend sentence is an inherent power. We 
have assunled in this order that it rested with the convening authority, 
and we then said where disciplinary sentences were imposed upon 
soldiers, the convening authority might in such a case bring the man 
before him and say: "I am going to suspend this sentence during 
good behavior, and I will eventually remit it if you make good." 
That authority has been questioned in courts. We are daing this 
under authority of a War Department order, alone. I t  is desirable 
to have express statutory authority for such a practice. The effect 
will be to introduce into our military code the principle of suspended 
sentence, which is finding expression in every reformed penal code 
ln the United States. 
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The concluding provision of thc article reads: 
ACany time within one year aitnr the date of the order of suspension such order nray, 

for suficient cause, bo vacated and thc execntion ol the sentence direckcl by tile 
authority competent to order the c:xwution of like sdntcnces in the command to which 
the person nnder scntencc belonss or in  mllicl~ he may be Found; hut i i  the order of 
suspension 11e not vacated w i t i ~ ~ n  onc year afler tne c1nt.e tliereof t,lle suspended 
sentence shnll be held t o  11alme Ixcn remitted. 

I am a grcat bclicrer in thc cllicacy of suspc~icictl sc~ntci~ccs. Many 
men arc rcformccl in that way. I t  is desirnblo that d l  rommancling 
officers shall havc this authority. 

We come now to thc punitivc nrticlcs. Thc first clcals with 
fraudulent cnlistmcnts. The constitutionality of this l~rticlc has 
becn questionecl, and thc issuc reached iinally n Feclcrnl court in 
the casc "In re Carver, 103 Federal Rcportcr, page 635." In  that 
casc thc court said : 

I t  may well be cloubtetl wlietl~cr ~ultler tile (lonstitution Ira~~tlulent enlistments 
can he made offenses punishable by a court-martial, but there cxn IJC no question 
tllat tLe receipt of pay or allowances after fraudulent enlistmeill; may !x nlnde so 
punislldlc- and refused to (lisclrarke on Iial~eas corpus n minor nho hat1 been con- 
victed under the statute. 

This statute was the result of a long-continuccl agitation. 
" Frauders "-that is the term by which they are linowu-would go 
about recruiting stations and enlist', misrepresenting their qualifica- 
tions for enlistment. They succeed in getting into the Army for 
brief periods of time, when the fraud is discorrrctl and they are 
brought to trial. Some of thcnl arc convicted felons. Some of them 
are married men deserting their families. Somc are minors. 

MTe found out that we were spending a great deal of money upon 
men who had frauded their way into the service by one means or 
another. 1 estimated at  one time the amount of money lost annually 
to the United States through the operations of these men. An act 
was passed to meet that situation. 

Senator COLT. What constitutional provision is brought in ques- 
tion there? 

Gen. CROWDER. Only cases arising in the land and naval forces may 
be tried by courts-martial. Other cases must be tried by civil courts. 
I n  such a case as enlisting under fraudulent representations the act 
of fraud precedes or coincides with enlistment. The question is, 
Does such a case arise in  the land forces? 

Senator COLT. Oh, YCS. 
Gen. CROWDER. But that fraudulent act, connected with his re- 

ceipt of pay and allowances under the fraudulent enlistnlent, is what 
our statute makes a military offense. I suppose vie could get along 
with an article which would say that a person who having fraudu- 
lently enlisted in the service of the United States, shall receive pay 
and allowances thereunder, shall be punished as a court-martial shall 
direct; but the statute has served every purpose in this form, and SO 

long as the courts have sustained it in this forn-- 
Senator COLT. TThy not leave i t ?  
Senater LEA. Yes. 
Gen. CROWDER. In  article 55 I have consoliclate~l the provisions of 

eight different statutes or regulations. The first of the statutes con- 
solidated was article 3 of the existing code. It punishcd officers of 
tshe Army who knowingly enlisted into the military service certain 
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classes of persons. After that statute was passed other statutes were 
enacted which rohibited enlistments of certain classes of persons. g I t  so happens t a t  under the present code, if we try a man-an offi- 
cer-for making one of the prohibited enlistments under article 3, 
we charge him under that article, but if he is being tried for making 
one of the enlistments in these other statutes or regulations we must 
charge him under the general article. I grouped all in one provision, 
as follows : 

ART. 56. False muster.-Any officer who knowingly makes a false muster of man or 
animal, or who signs or directs or allows the signing of any muster roll knowing the 
same to contain a falss mustcr or fals? statement as to the nbssnce or pay of an officer . 

or soldier, or who wrongfully takes money or other consideration on mustering in a 
fegiment, company, or other organization, or on signing muster rolls, or who lcnow- 
ingly musters as an officer or soldier a person who is not such officer or soldier, shall 
be dismissgd from the service and suffer such other punishment as a court-martial 
may direct. 

In article 56 you will observe that four articles of the existing code 
are consolidate~d into one article. We are dealing here with false 
mustors. I think a vcry hasty examination of t,his will show that 
we have combined, to very great advantage, all these art,icles into 
one, and made it a much simpler matter to charge an accused for 
these offenses. 

Article 57 is a condensation of articles .7 and 8 of thc existing code 
and deals with false returns and omission to render returns. 

Now we come to the article rwpexting desertion. The present 
statute deals with officers or soldkra. The new statute deals with 
any person subject to military law. People who are serving with 
the Army as retainers'to the camp, or such persons as are serving 
with armies in thc fields, may desert in times of war with all the 
disadvantage to the service that results from desertion of soldiers- 
may even desert to an e,ne,my. The corrimanding general should have 
control over them. The only control that would be effective is to 
classify them with the soldiers, and unish their desertion the same 
as the desertion of a so1die.r. The rmy is threatfened as much by 
one desertion as bv the othex 

1 
Senator COLT. "In time of war," you say, I see? 
The CHAIRMAN. The death penalty is prescribed, but the death 

penalty is limited to time of war. 
Gen. CROWDER. Yes; the existing law has a peculiar provision. I t  

says : 
Any officer or soldier who, ,having received pay, or having been daly enlisted i n  the 

servlce of the United States, deserts the same, shall, in  time of war, suffer death. 

Reading that article literally, it does not make any difference when 
the desertion took place, the punishment in time of war is dcath. 

The CHAIRMAN. It is very inaptly drawn. 
Gen. CROWDER. Of course we have always given the other inter- 

pretation to it, that it is desertion committed in time of war that is 
intended. The new article expressly so states. 

The next is article 59. The existing law reads: 
ART. 51. Any officer or eoldier who advises or persuades any other oficer or soldier 

to desert the sxvice of the United Statos shall, in  time of war, suffer death or such 
other punishment as a court-martial may direct, and i n  time of peace any punishment, 
excepting death, which a court-martial may direct. (Art. 23, code of 1806, as 
amended by act of May 29. 1830.) (Art. 4, Sec. VI, Brit. Code, 1765.) 
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I have put it- 
Any person subject to military law M-ho advises or persuades or kno ingly 

another to desert t he  scrvicc of t he  Unit,ed States, etc. 

The proposed article broadens the scope of existing article 51, so 
as to include "all persons subject to military litw," as defined in 
proposctl article 2 ,  and also to include "knowingly assisting" de- 
sertion. I t  lnay bc obscrved that the offense of assisting a deserter 
is not only what is likely to be committed as "advi~ing" and "per- 
suading," but the overt act of assistance may be satisfactorily estab- 
lished, whereas " advising l 1  and "persuading" are difficult of proof, 
even with the te~t~iinony of the deserter himself, which testimony, for 
apparent reasons, must be generally unsatisfactory. The proposed 
article (like proposed articles 39 and 58) also obse.rves the distinc- 
tion between advising, persuading, or knowingly asslstmg another to 
desert i11 time of war upon t.he one hand and when committed in 
time of peace upon the othcr. 

Article 60 relates to the offensc of entertjaining a deserter; that is, 
in receiving him. 1 have made, it rcad: 

A m .  G O .  Etztertc~iniq cr c1cseitri.--Any ofticw who, atter having discovered that a 
soldier i n  his coinmantl is a deserter from the  military or naval service or from the 
Marine Corps, rct,ains such deserter i n  his command wit,hout informing superior 
authority or t he  comma~lclcr of t he  organization to which the  clcserter belongs, shall 
h c  punishcd as a court.-martial may direct. 

Article 61 relates to "Absence without leave." Here is an in- 
stance of col~densation of six articles into one. I do not know any 
cause which has producc,d more error in pleading than these six 
articles dealino with different forms of absenke without leave. The 
first one p u l & L  any oficer or soldier who lies out of his quarters, 
garrison, or camp without leave from his superior officer; the 
second, any soldier who abscnt,s himself from his troop, battery, 
compaily, or detachn~ent~, without leave from his  omma man ding offi- 
cer; the third, any officer or soldier who fails, except when pre- 
vented by sickness or other necessity, to repair at  the fixed time at 
place of parade, exercise, or other renclezvous, and so forth; the 
fourth, any soldier who is found 1 mile from camp without leave in 
writing from his commanding officer, as a court-martial may direct. 

,4ll these refinements in statillg the offense of absence without 
leave grew up at an early date. One article has been substituted 
for them all, article 61, which reads: 

ART. 61. Absence without 1rclve.-Any person subjert  to milii.ary law who fails to 
repair a t  the  fixed time to the ~xupe r ly  appointed place of duty ,  or goes from the 
same without proper leave, or absents himself from his command, guard, quarters, 
station, or camp without proper leave, shall be  punished as a court-mart,ial may direct. 

The CHAIRJIAK. Ought there. not to bc an  exc~q)t,ion of physical 
disability ? 

Gcn. ( , ' l i ~ o w u ~ ~ .  S o ;  b ~ c r l ~ s c  that is always n mat.ter of defense. 
There is no change in article 62 except. thnt wc have included 

among t~hosc against whom contempts may be committed t'he Sec- 
retary of War and t,hc gcvernor or legislature of any State, Territ,ory, 
or ot,her possessiou of tho United States. 

Ther,: has becn a slight change in artic,lc 63. The words "com- 
manding officer" have been changed to read "superior offmr.'? Cer- 
tainly the disrespect that the art)icle punishes is quite as great if 
direchxl toward a superior officer as when it is direct,ed against n 
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commanding officer. I t  will rarely happen that the superior to whom 
a subordinate has been disrespectful stands to him in the relation of 
a commanding officer. 

Article 64 t~zlces the lace of article 21. ' h e  only material change P is that the word "will ully" has been put in before the word "dis- 
abcdience" in thc third line of the original article 21 to make the 
letter of the law wcorcl with thc conslruction it hnd. in practice 
received. The articlc is one that authorizes the puniahmcnt ol death, 
and it was argued from thnt fact that it was not every slight dis- 
obcdicmc.e t'hat the article took cognizancc of, but disobedience of a 
willful charac tcr, which exhibited the individual in the attitude of 
defiance against superior authority. 

Articlc 65 is new. I t  punishes "any soldier who attempts or - 
threatens to strike or. assault, or willfully disobeys thr lawful orders 
of a noncoinmissioncd ofFk,er," and so forth. 

' I 
The insertion of this article was suggcstcd from many soulces. 

The purpose of it is to enhance the respcct of the privdte soldier for 
his noncommissioned officer. The opinion of most offic~rs who have 
to do with these things in a practical wi y is that it will do very 
much toward establishing thc noncomminsionccl officer in a l~osition 
of authority over enlisted mcn to have this special article. I have 
inserted it out of deference to thcir views. 

In article 66, which deals with mutiny, the substantial change is 
the insertion of the words "attempts to create." The old article 
punished mutiny in several forms, but did not punish an attempt to 
create mutiny. The old article specified "mutiny or sedition in any 
troop, battery, company, party, post, detachment, or guard," and 
following that I have inserted the words "or other ~ommand.~ '  
Those are the only changes in that article. 

Article 67 relates to failure to suppress mutiny or sedition, which 
is punished in substantially the same way as in existing article 23, 
which it replaces, except that the article has been extended so as to 

enalize the withholding of facts which would cause a reasonable 
h i e f  that a mutiny or sedition was about to take place. I t  makes 
it an offense for any officer or soldier in possession of such information 
to fail to reveal it to the proper authority. 

Article 68 deals with quarrels, frays, and disorders. The new arti- 
cle substantially repeats the existing article 24. We have had a 
good deal of discussion about the construction of the old article 24, 
which says: "All officers of what condition soever." 

I t  was finally established by authoritative construction that phrase 
included noncommissioned officers. I put it in here to shut off 
discussion, and that our young officers who come into the Army will 
not have to read whole pages of discussion to find out that the non- 
commissioned officers have this power to part and quell frays and 
disorders. I t  is the common law as to affrays applied to the mili- 
tary service. 

Article 69 deals with arrests and confhement of accused~persons. 
In one article here there are consolidated two articles of the existing 
code, 65 and 66. The accepted construction of the existing law 
(articles 65 and 66) is that the word "crime" employed in both 
articles includes all military offenses denounced and punished by any 
of the Articles of War, and includes, therefore, civil crimes of which 
courts-martial have concurrent jurisdiction with the civil courts, as 
well as purely military offenses. (Winthrop's Military Law and 
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Precedents, vol. I ,  p. 152.) These two articles make no dist inct io~~ 
based on the gravity of the crime, but  in terms require arrest in all 
cascs. And i t  is further to be observed that  under. the terms of 
article 65 the oAicer is entitled, of right, to  be coilfined in a pr t lcu lar  
place, viz, in his barracks, quarters, or t,ont, no matter how 111sccure 
i t  may be. 

The article reids : 
ART. 65. Offcers cllzqed wit]) crime shall Ix arrcsl txl and confined in (.lwir barracks, 

quarters, or tents, and dcprivcd of their swords by the cornmantling officer. 

That  might bc the most insc?curc plncc in thc garrison t'o k ~ p  thenl. 
Solnetinles i t  is necessary to arrcst an ofliccr for a serious offense, 
where you arc undcr the almost certain apprchcnsion t'hat he will 
avkiil himself of any opportunity to escape; b1it :LS this rwticle is man- 
datory t ,h :~ t  ho ;;hall bc canfincd to his blzrrncks, thcrc is no alternative. 

I11 all cascs, rcg:~rdlcss of the circumstsnccs of the oflicer's offend- 
ing, he lllust hc drprivcd of his sword a t  thi: tiins t h  arrcst is im- 
posed. The pr:~cticc of thc  scrvice has a1wa.y~ a.rr:~yed itself against 
thcsc mandatory scquirc:mcnts. I n  many cascs oificcrs arc not put 
in arrest p:.iol- t,o tsial, and, in tho linlitcd nunlhcr of cascs urhcrC arrest. 
is imposed, i t  is usually the kind of arrcst which the scr\~ic*c~rccognizes 
as " open arrest "--malogous to cnlargcmcnt on bail. It is entirely 
accurate to say that  the arrcst of officcrs, t,hcir confinement in barracks 
qua r t a s ,  or tent,  and depriving them of thcir swords, are in the 
practice of to-day entirely iiiatters of discret,ion. In  othcr words, t8hc 
service simply clisregards these provisions. 

While commanding officers have not hesitntecl, where the proba- 
bility of an attempt tmo escape wa.s great, to confine officcrs in Paces of great,er security than their barracks, cluarters, or tents, the c ass of 
arrests imposed upon the.m, as stated abovc, has generally been 
1 ( open arrest," while in a large number of cases no arrcst is imposed 
a t  all; and a similar rule has been followed in case of solclicrs. Pro- 
posc,d article 69 is drawn ill accordance witll the execution which 
the existing law has received, and i t  has been expanded, for obvious 
reasons, to embrace within its provisions pcrsolls subject to military 
law and to trial by  court-martial who arc ncit,hher officers nor soldiers. 
The one other important change made is the change of the punishment 
for breach by  an officer of his arrcst and confinement. Under the 

law-article 65-the punishment of dismissal is mandatory 
for this offense, while under proposed article 69 i t  is authorized but 
discretionary with t,he court. 

The CHAIRI~~IN. You insert in article 69 what had been the con- 
struction 'of the othcr articles? 

Gen. CROWDER. Yes. That  brings up  one fact. This code is, as 
P have been reminded sevcral times, an  archaic code, bu t  as the service 
conditions have changed, we have had to resort to pretty bold con- 
struction to make the old code fit the new conditions. Here is one 
instsnce~whcre, by  construction, we have built up  a rule which the 
service recognizes as a necessary one, but  which is not in accordance 
with the statutory law. The cases of that  l c i d  are rzther Immcrous. 
That  is one of the reasons why I have been urging revision so strongly. 
I shall have other articles thail this one to call your attentioll to  where 
that  is very rominent. 

(At 11 o'c P ock p. m. an adjournnlent was taken until 10.30 o'clock 
a. m., to-morrow, Tuesday, February 8, 1916.) 

reflects the condition of the criminal law of that  period. We have 
had to read into i t  a great deal by  construction of doubtful validity, 
to the end that  the law might conserve the principle underlying its 
enactment. The principal defects of the article are these: 

I t  specifies capital crimes and offenses against persons or property 
only. I t  does not cover, therefore, offenses against society or the 
public, or offenses against the Government, except where, in addi- 
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TUESDAY, FEBRUARY 8, 1916. 

UNITED STATES SENATE, 
SUBCOMMITTEE OF THE 

COMMITTEE ON MILITARY AFFAIRS, 
Washington, D. C. 

The subconlnlittee met, pursuant to ncljournment, a t  10.30 o'clock 
a. m. 

Present: Senators Lea (chairnzan) and Colt. 

STATEMENT OF BRIG. GEN. ENOCH H. CROWDER, UNITED 
STATES ARMY- Continued. 

Gen. CHOWDER. Mr. Chairnlan, a t  the conclusion of our session 
last night we had reached article 70, on page 41. Article 70 has 
already been considered, and you have instruct-ed me to write a new 
article in lieu of this article on the lines of the one that  passed the 
Senate a t  the last session; so I presume I may turn a t  once to article 
-1 
11. 

Article 71 is one of a group of three articles relating to the commit- 
ment of prisoners, reports concernin them, and their release. The 
changes made are so slight that  I t ink they may be passed over 
without comment. 

B 
The CHAIRMAN. There are no substantial changes ? 
Gen. CROWDER. No substantial changes have been made. I 

Article 74, however, is an important article. I wish to invite * 
your attention to the condition of the existing law, which you will 
h d  in the right-hand column, article 59. I t  is perhaps one of the 
most archaic provisions of the code. I t  is important in its subject 
matter, viz, the su l~ender  of offenders to the civil authorities and 
is expressive of the comity which prevails between civil and military 
authorities. The existing law requires the turning over of officers 
and soldiers accused of civil crimes, in these terms: 

When any officer or soldier is accused of a capital crime, or of any oflense aqainst 
the person or property of any cilizen of any of the Enited States which is punishable 
by the laws of lhe land, the commanding officer and the officers of the regiment, 
troop, battery, company, or detachment to which the person so accused bplongs are 
required, except in time of war, upon application duly made by or in behalf of the 
party injured, to use their utmost endeavors to del~ver him over to the civil m a ~ i s -  
trate, and to aid the officers of justice in apprehending and seruring him, in order to 
bring him to trial. If, upon snrh application, any officer refuses or willfully neglects, 
except in time of war, to deliver ove-. such accused person to the civil magistrates, 
or to aid the officers of justice in apprehending him, he shall be dismissed from the 
service. 

This article is expressive of the subordination of the officers and 
soldiers that  constitute our Army to the civil authorities. I t  recog- 
nizes the amenability of all military persons in their civil capacity 
to the civil jurisdisdiction for breaches of the criminal law of the 
land. The article was c o ~ i e d  from the British code of 1765 and i t  
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tion to having this character, they also affect individual persons or 
thcir property. But the article covers this class of offenses only 
when committed against citizens of the United States. I t  does not 
cover the offenses when committed against citizcns of our terri- 
tories, or against alions rosiding within our jurisdiction ancl who are 
entitled to the cqual protcction of our laws. Then again we have 
to deal with tha archaic provision that tho application for the sur- 
render must be made "by or in behalf of t'hc party injured." This 
harks back to the days when crimes were punished at  the instance of 
the individual against whom committed, and ignores the fact that 
under modern law a11 crimes are punished at  the instance of the 
State ancl the application is regularly submitted by the State author- 
ities. 

Senator COLT. The crime is an offe&c against the State, under the 
modern jurisprudence, and not against the inclividual '2 

Gen. CROWDER. Against thc State; yes. 
I have remadicd all those defects by providing in thc new law: 

\\'hen any 11-rson sobj.:,ct to 111ilitr~l.v hw.  t!xcq>t one who is held by the military 
authorities to  answer, or whc is a.waiting t id or result ol trial, or who is undergo;ng 
scntence for a crime or oflcnse punishahl~ under thcsc articles, is ~ccusetl of a crime 
or offense committetl within the geographical limits of the States of the Union and 
the Dist,rict of Columbia, and punis1lal;le by tha laws oi the land, the commanding 
officer is required, esccpt in  time of war, upon application dulv made, to us? his 
utmost emdravor to deliver over such accused person to the ci \ i l  autlro!itirs, or to 
aid t,lie officers of justicn in apprehcntling and sccu~ing hinl, i n  order that hc ma!- lw 
brought to trial. 

Then follows thc penal provision against any comnxtnding officer 
who, having tjhe custody of any such person, willfully refuses or 
neglects to discharge his duties under this a,rticle. I havc written 
into the new article one exception expressipe of the construction of 
the existing article which has always prevailed. You will note that 
froill the mandatory requircment of the article that officers and 
soldiers accused of civil crimes shall be turned over there is excepted 
any officer or soldier who is held by tho military authorities to answer 
or who is awaiting trial or the result of trial or who is undergoing 
sentence for a crime or offense punishable under the Articles of War. 
In  respect of this excopted class it will remain discretionary whether 
or not they shall be turned over upon demand, and the rule of comit,y 
is left to govern. I n  tho ordinary case where the soldier is wanted 
upon a charge of great,er gravity in the civil court than the military 
court is taking cognizance of in his case he would, of course, be 
turned over: but where the military charge was of the greater 
gravity. he would be retained. There has been little trouble in 
determining upon a course of procedure in such cases. The civil 
authorities are not usually found in the attitude of ur ing that a f man be turned over by the military authorities to then1 or a misde- 
meanor when he is being held by the military authorities for a felony, 
and the converse of this proposition is true.. Military a~t~horities do 
not insist upon retaining a man upon a t,rivial military charge where 
the civil authorities wish his surrender for trial for a serious civil 
offense. 

Thc CHAIRMAN. Does that not seem proper to you, Senator Colt 'i 
Senator COLT. It does to me. I do not see how he could be pun- 

ished twice. 
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Gen. CROWDER. That issue is not always or even generally pre- 
p,ented. The two offenses, military and civil, may be very different 
offenses. For example, let us suppose the soldier is held under mili- 
tary authority at  Fort Myer, Va., for mutiny. That is a very grave 
lnilitary offense-a capital offense. Along come the civil authorities 
of Washn$on, D. C., and went him for larceny. Under the manda- 
tory requirements of the existin2 law we would be required to turn 
over this man to the civil authorities. I do not think you want to 
require that. I t  is always competent under the article as I have 
drawn it for the military authorities to recognize ths requisition of 
the civil authorities when the ccnditions are reversed and the graver 
offense is on the civil side, and the military authorities are required 
under the mandatory requirements of existing law, and under the 
law as roposed, to turn over offenders when they are not accused i before t e military authorities. 

Senator COLT. .Yes. 
Gen. CROWDER. We have otten along with amicable relations 

venerallv with the civil aut f!, orities in this matter. The rule of 
:omity gas been quite adequate to maintain those relations. 

Senator COLT. We must leave considerable to the rule of comity. 
We do in the conflict between the State and the Federal authorities, 
you know. 

Gen. CROWDER. Yes. 
Senator COLT. Foreigners wonder how we can work such a complex 

system, but comity plays an important part. Looking at  what you 
call your archaic provision, assuming that is is sound, and taking that 
as a basis, it  seems to me that your article is a great improvement 
upon it. 

Gen. CROWDER. Of course it was absolutely necessary to get rid of 
those archaic provisions which recognize that the surrender must be 
made only upon the demand of the party injured. 

The CHAIR~~AN. Is not article 59, as a matter of fact, really 
unworkable ? 

Gen. CROWDER. Yes; that is quite true. 
Senator COLT. It is more a method of enforcing it. 
Gen. CROWDER. The concludillg provision of the new article is 

new. I t  reads: 
When, under the provisions of this article, delivery is made tq the civil authorities 

of an offender undergoing sentence of a court-martial, such delivery, i f  followed by 
conviction, shall be held to interrupt the execution of the sentence of the court- 
martial, and the offender shall be returned to military custody, after having answered 
to the civil authorities for his offense, for the completion of the said court-martial 
sentence 

A present tho court-martial sentence runs while the lnilitary 
offeder is in the hands of the civil authorities. 

The CHAIRMAN. I noticed that. 
Gen. CROWDER. And, of course, he would not be entitled to that. 

I have inserted this concluding provision, and under its terms, when 
the civil courts are through with a military offender who has been 
turned over to them, that man will be returned to face hls record 
that he made in the Army. - - -  - 

The war offenses are set forth in a group of eight articles, articles 
75 to 82. Article 75 relates to misbehavior before an enemy; 
article 76 to subordinates compelling their commander to surrender; 
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article 77, improper use of the countersign; article 78, forcing a 
safeguard; articlc 79, care a d  custody of captured enemy 11i-o~- 
erty; article 80, dcaling in capturcd or abandoned property; 
article 81, relieving or correaponcling with, or aiding the enemy; 
and article 82, spics. I have made but slight changes in these 
artic,lcs. The c.hangcs made introduce no irinovations. Of course, 
wherc in the existing law, as in article 41, I find thc offcnsc of occa- 
sioning false alarms stated in such terms as to be co~nmitted by 
officers only, I havc broadened the application of the article to-  
lnclude enlisted men. Where the phrase of limitation "which he 
is conlmanded to defend" operates to restrict so much of art'icle 42 
as relates to the abandonment of posts and posit,ions, I have substi- 
tuted the phrase "which it is his duty to defend," making the 
article applicable whether the officer is "commanded" to defend 
place or riot. 

New mtic.1~ 75, which substitutes articles 41 and 42, has been 
further broadened so as to include any kind of coinnmud, instcad of 
the part,icular commands "fort, post, or guard," which we find inell- 
tionecl in the existing law. I t  will be found, I thiak, that in new 
article 75 we have combined the provisions of old articles 41 and 42 
in such a way as to preserve the substantial provisions of both, and 
broadening t.he applicat,ion of both t,he existing articles in such a 
way as to coilserve the best needs of the service. 

New article 76 substitutes old article 43 and deals, as docs the latter 
article, with " suhordinate,~ compelling comniand~rs t,o surrender." 
The application of the old article 43 is to the coinn~ancler of a "gar- 
rison, fortress, or post." It has no application to any other forin of 
command. I have a d d d  the words "camp, guard, or ot,he,r com- 
mand," thus broadening the application in a wa,y which I think it will 
be conceded the article should be broadened. This is practically the 
only change. 

In  respect of article 77, which deals with improper use of the coun- 
tersign, I have made one important change. You will notice that the 
existing article 44 punishes with death the misuse of what its archaic 
phraseology calls the "watchword," and also the misuse of the parole 
with death, both in peace and war. I t  is a fact that a soldier who 
should violate this article a t  Fort Myer to-morrow, in a. pe,riod of pro- 
found peace, would have coniinitted a capital offense, for ~vhich this 
article authorizcs the clcuth penalty. It is not limited to the mar 
offense. In  new article 77 I have made it a war offense only. 

Senator COLT. I SCA there is a saving clause there. It says "or 
such other punishme,nt as n court-martial may direct." 

Gen. Cnownm. Yes; the death sentence is not mandatory, but the 
death pendty is authorized. In  other words, i t  is a capital offense, 
just as murder is. The death pe,nalty is not mandatory in the case of 
murder. 

Article 78 relates to forcing a sa.feguard. I t  substitutes article 57 
of the existing law. The existing law is operative both in peace and 
war. While safeguards, which are cert.ificates of special privilege of 
protection granted by military commanders to private persons deemed 
to have a claim upon the protection of the Army, to .corporations, 
public institutions, etc., are not ordinarily issued in time of peace, as 
the article is drawn should a coilinzander in a period of joint maneu- 
vers, for instance, issue such safeguards and they were to be violated 
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by any officer or soldier, that officer or soldier would have committed 
a capital offense, for which the death penalty in this case is manda- 
tory. Note the language of existing article 57, "shall suffer death." 
'The alternative, "or such other punishment as a court-martial may 
direct," is not found in t h s  article. 

Senator COLT. YOU know there is a rule running through jurispru- 
dence that where a law has rcmaincd obsolete for a good many years 
tbe court holds that he can not cnforce it. Take the law of England 
with regard to the banishment of Jesuits. The court held that that 
law could not be enforced, and it would not enforce it. 

Gen. CROWDER. It was regarded as repealed by nonuser? - 
~ e & . t o r  COLT. Exactly. 
Gen. CROWDER. The same considerations would probably influence 

the construction of our existing article 57. 
Kew article 79 restates article 9 of the existing code. Our expe- 

rienc.e in the Philippines and China has indicated that there should 
be em hatic declaration, and thereby a warning to all persons subject 
to m 3 ltary law, that "all public property taken from the enemy is 
the property of the United States." This has been inserted in new 
article 79, and immediately precedes the provision of article 9 that 
such propert,y so taken from an enemy "shall be secured for the serv- 
ice of the United States." I think that with this unequivocal decla- 
ration of a principle of law we shall attract the attention of the service 
in a way that will be of material aid in stopping looting and in  
protecting and preventing the neglect of such property. Of course, 
the concluding provision of old article 9 was objectionable, "and for 
neglect thereof the commanding officer shall be answerable." The 
new article provides that for such neglect, or for any wrongful 
appropriation of such property, the military offender shall be pun- 
ished as a court-martial may direct. 

Article 80 deals with captured or abandoned property. It is 
built upon a Civil War statute, and was found very necessary during 
that period. That Civil War statute undertook to punish violators 
of its provisions, military and civil, by " any court, civil or military, 
competent to try the same." Of course, this statute should have 
been made the basis of an article of war when the Revised Statutes 
of 1874 were compiled. I say it should have been done at  that time 
because the revisers did make an article o,f war out of sections 1 and 2 
of the act of March 2, 1863, entitled "An act to prevent and punish 
frauds upon the Government of the United States." The article 
they then made constitutes article 60 of our present code and article 93 
of this revision. Our new article 80, which is carved out of the 
Revised Statutes, confers no new jurisdiction upon courts-martial. 
I am simply giving the Civil War statute a place in the military code, 
where students of military law may become familiar with it. 

Article 81, which deals with "relieving, correspodng with, and 
aiding the enemy," is a consolidation of articles 45 and 46 of the ex- 
isting code. As the offenses denounced by the present article may, 
and usually will be, committed by persons outside of the Army, I 
think the jurisdiction of a military commission for their trial should 
have been recognized in the old statute, because the military com- 
mission will in timc of war try most of these offenses. The. new 
article is drafted so as to recognize the jurisdiction of a milltary 
commission in such cases. 
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Article 82 deals with the general subject of "Spies." I have takell 
no liberties with this statute, which is section 1343 of the Revised 
Statutes. 

Senator COLT. Is there no limitation there '2 
Gen. C l t o w l > ~ ~ .  You rcfer to the death sentence in article 82, 

relating t,o spies, I suppose. No, there is no limitation; but this is 
thc onlv offensc which a court-martial tries wherc i t  is rnandatorv t,n 
pronou';lcc the death scntence. I t  may be remarked in conne&i& 
with this article that the legislation of the Continental Congress on 
this subject denounced as spies persons who were "not members of 
or owing allegiance to any of the TJnited States of America," and in 
the form this article appearccl in the code of 1806, no eraon was P designated a spy except those "not citizens or owing a1 eglance to 
the United States of America." It was not until the Civil War 
period was reached that the article was so amended as to apply to 

, J 
citizcns of thc United States. 

In  relaard to thesc miscellaneous offensos. we will uass over article 
I 

83, a co~sblidation of existing articles 15 ana 16, and kticle 84, which 
is a reenactment of article 17, with the statement that no substantial 
changes have been made. 

We come now to an article which deals with the offense of drunk- 
enness on duty, new article 85. The existing law requires manda- 
tory dismissal upon conviction of this offense. I have retained this 
mandatory sentence of dismissal for the war offense and authorized, 
but left cliscrctionary with the trial court, the imposition of the 
sentence of dismissal for the peace offense. 

I have been criticized in the public press of the country for takmg 
a view which was characterized as sympathetic with drunkenness. 
My motive was exactly the contrary-that is, to get a greater amount 
of punishment for the offense. At present the law punishes with 
mandatory dismissal every case of drunkenlless on duty. To cer- 
tain officers the law assigns a continuous status of duty. A post 
surgeon, for instance, is always on duty. The commanding officer 
of a post is always on duty. If that officer violates this article, a 
court has no discretion. I t  must sentence him to dismissal. 

In  my remarks under this particular article I have reviewed the 
Articles of War for the purpose of discovering the principles that 
have govcrncd Congress in prescribing mandatory dismissal, and I 
would like to read into this record just what I have said on the 
subject [reading] : . 

The existing law, under authoritative and accepted construction, covers the offense 
of drunkenness of an officer on all descriptions of military duty, and makes mandatory 
in  every case of conviction the sentence of dismissal. The proposed article reserves 
this extreme penalty for the offense of drunkenness on duty in time of war, axid 
authorizes, but leaves cliscretionary with the court, the imposition of the extreme 
pc?n?lty for this offense committed in time of peace. The cjuestion of where the line 
of d~stinction should be drawn between mandatory and discretionary dismiseal in 
such case involves a consideration of other related provi:.ions of the existing and 
proposed articles. 

The existing articles make the sentence of dismissal mandatory in the following 
cues: The taking of money or other consideration i n  connection with mustering of 
t-oops (art. 6 ) ;  signing a false certificate relating to the absence or pay of an officer 
(art. 13); laying duties on victuals or necessary supplies for his command for private 
alvantage (art. 18); the making of false muster of man or horse, or signing, directmg, 
or allowing the signing of any muster roll, knowing the same to contain a false muster 
(art. 14); the making of false returns (art. 8); and disqraceful conduct rendering the 
officer unfit to associate with gentlemen (art. 61). I t  will be readily conceded that 

REVISION OF THE ARTICLES OF W A ~ .  81 

in all these cases it is entirely fitting that the law should speak a final word and require 
the sentence of dismissal. (It  is pertinent to note in this connection that cases in 

such sentence. has, been didmbed are rare and limited to those where the 
president, as confirmlng authority, has been in disqreement with the t,rial court as 
to the sufficiency of the evidence to establish guilt as charged or has found invalidity 
or.prejndicid irregularity in the conduct of the trial.) The corresponding articles of 
the revised code preserve in all these cases the reqnirement of mandatory dismissal. 

Mandatory dismi:sal is further provided for in the existing code a3 follows: Failinu 
to report a deserter (art. 50); brcach of arrest (art. 65); refusal to deliver to a civB 
m ~ i o t m t e ,  upon proper demand, soldiers accused of crime (art. 59); and sending or 

a challenge to fight a duel (art. 26). The commis~ion of any one of these 
offenses does not conclusively establith unfitness to continue in the service, and as 

them the law should not speak the last words and imperatively require a sentence 
of di3miseal. The corresponding provisions of the proposed revikion authorize, but 
leave discretionary with the court, the impo..ition of the sentence of di3miseal. , 

The distinction which should be drawn between mandatory and discretionary 
dismissal is here indicated to be that where the offense committed. establishes dis- 
qualification in character for continuance i n  the military service, the law should make 
dismissal mandatory and in other cases discretionary I n  which category does the 
offense of drunkenness on duty fall? I t  is to be considered i n  this connection that 
we are not dealing with drunlienness which manifests itself in  disgraceful conduct, 
triable under the 6lst Article of War (proposed article 85)> as conduct unbecoming 
an officer and a gentleman, but with drunkenness on particular occasions of duty, 
i. e., i~olated acts of drunkenness. Having regard to this fact and to the further fact 
that the article covers all descriptions, of duty however unimportant, and that mili- 
tary law assigns to certain classes of officers, notably commanding officers, a continuous 
duty status, i t  would seem that mandatory dismissal, which everyone concedes to be 
appropriate for offenses involving moral turpitude, should not be an invariable rule 
established by law for the offense of drunkenness on duty, but that the trial court 
should be vested with discretion in such case. To this i t  is believed that one excep- 
tion should be made. I n  war, because of t.he increased responsibility under which 
the Almy acts, there can be no tempori7.ing with any class of misconduct which 
imperh ~ts safety and the success of its operations. The reasons which justify punish- 
ing the war offenses of misuse of the countersign, sleeping on post, desertion, etc., 
more severely than the corresponding peace offenses, justify a more severe penalty 
or drunkenness on duty in  war, and the new article is drawn in accordance with this 
view. If enwted into law i t  will be for the trial court a i t h  all the c i rc~s t . ances ;  
character, and degree of offending in evidence before it ,  to say whether an officer 
convicted of this offense should be dismissed, subject, of course: to the confirming 
authority of the President, or retained in the ser1:ice with disciplinary punishment. 
I t  can not be doubted that under a law making dismissal for the officer discretionary 
there will be less reluctance in bringing oficers to trial for this. offense than there is  
under a. law which provides for mandatory dismissal, and that there will be iuore real 
punishment for the offense, and greater deterrent effect, because of the greater prob- 
ahility of trial, than obtain under the existing law. 

I t  is pertinent to note in  this connection that, article 5, section 14, British Code of 
1765, providing for mandatory dismissal for this offense, and from which we copied 
our existing article, has been revised so as to provide for discretionaq dismissal i n  all 
cases of drunkenness of an officer, whether on dut,y or off duty and whether com- 
mitted in peace or in  war (Art. 19, British Code of 1914); and that mandatory dis- 
missal for this offense is not a requirement of the Articles of War for the government 
of the Navy of the United' States. 

(The committee further discussed this article informally.) 
The CHAIRMAN. That brirzs us to article 86. 
Gen. CROWDER. Article 8 g  I broaden that  article. It is a re- 

enactment of article 39. Article 39 makes the offense of sleeping on 
post out a t  Fort Myer, for instance, a capital crime. To-day, in time 
of eace, if a soldier should go to sleep on post out there he would be 7 gui ty  of an offense punishable under this article with death. I have 
changed that  so as to provide for both the war and peace offense. I n  
time of war i t  is very properly punished with death. A sentinel who 

.IS guarding the safety of an  army and goes to sleep on post ought to 
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incur that pei~alty, but ccrtai~ily the pence oflcnsc ought iiot to be 
30 unishabl~. ? 1 ou will notice further that I I ~ v c  brondcrirtl the article so as to 
include illc word "tlrunk" as well as the word "sleeping." 
nnlenclctl it provides that if ally ~oldicr is found drunk or ~ l e t l p i1~~  011 
post in timc of war hc shall bc punishcd with death or by sucll otller 
punisllmcnt as tlic court miiy tlircct. 

IIere is an articlc [art. 871 wllicll prohibits n personal interest ill 
thc sale of products. I t  is rather an obsolctc article, but I have llot 
felt like excluding it from the code. l[t founcl its way into our code 
a t  a timc whcn armies lived up011 comniuriitics and the pco J I ~  were 
encouraged to bring victoals and other products into the Amits of 
the camp, and it was aimed at  any commanding ofiiccr who untlertook 
to get a "rake-oiT" or profit. 

At one timc I h:~d mu!ictl this for climinntion, but I was %(!vised 
that it might have application whcn an army wss serving in certain 
parts of the country, rclmotc from lines of con~munication, ancl that 
it had better 1x3 left in. I have broadcnccl the application of the 
article to include nl l  places where thc troops may be serving, and 
thus removing the 1imit.ation flowing from the phrme "garrison, 
fort, GI barracks ." 

In  its present form it says---- 
The CIIAIRMAN. I t  applies to troops in garrison, fort, or barracks? 
Gen. CROWDER. Yes; to troops in garrison, fort, 01 barr,~clis. 

There is vcry little occasion for regulution in plnccs like those, where 
there are general supplies. So I have broadened it to i n c l u d c  any 
place where troops may be scrving. 

This same article of the existing Inn7 malres the sentence of dis- 
missal absolutely mandatory, just as in the case of drunkenness on 
duty, and it is the only sentence whlch can be imposed. The new 
article likewise provides for mandatory dismissal, but I have aclclcd 
the phrase "such other punishment as a court-m~rtial may direct." 

The CHAIRMAN. YOU have added "and sufler such other punish- 
ment as a court-martial may direct." 

Gen. CROWDEE. "And sufler such other punishment," and so forth, 
but leaving dismissal mandatory. I do think that a man who does 
anyt,hing dishonest like that should go out, but there is no reason 
why if he has done that dishonest thing- and it is grave dishonesty- 
he should not be punished for the civil offense, so I have provided 
that he may be imprisoned. 

The CEIAIRMAN. I imagine the same reasoning rirt;lally controls 
article 882 

Gen. CROWDER. That is true as to article 88, which is a reenactment 
of article 56, except that article 56 was applicable only in foreign 

rrts . Of course, I have made it applicable whether a man is at 
oine or abroad. 
We now come to article 89, "Good order to be maintained and 

wrongs redressed." Articles 54 and 55, which it is designed to replace 
by this new article, are perhaps the most archaic provisions of our 
code. The existing provisions of our statute law were taken from 
the British articles, and date in our law from 1775. Their purpose is 
to protect civilians from disorderly ancl riotous acts on the p a ~ t  of 
tihc military. Winthrop refers to the existing law as- 
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and unsatisfactory, especially as i t  leaves i n  doubt   hat classes of injuries 
y e  in   vie^-- hether injuries to the person only or injuries to the property as -i ell 

person; and also fails to indicate i n  hat manner and by xha t  instrumentality the 
,paration for such injuries is to be effected. - .  
~ u t  this is only a very artial enumeration of the defects of the 
existing law. re, the application of the existing law is.to 

For examl of the Unitcd tates." If the soldie1 damawe anyone who 
does not qccupy thc status of citizen, tho remedy of ale article does 
 lot avall m such a case. This was perhaps its most notable defect, 
but there were many other indefinite and obscure provisions, and 

officers have sometimes been reluctant to act u on it.  
The usual application of the article is to conditions like this: ,8 com- 
mand is marching across the country and makes temporary camp. 
The property of some citizen adjacent to the camp is raided or dis- 
turbed. This article says to the commanding officer, "You shall see 
that reparation is made so far as a part of the offender's pay wiU go 
toward such reparation." Ordinarily there is the element of con- 
cealment to deal with. Members of the raiding party protect each 
other. The law takes the view that where there is such conceal- 
ment, so that the individual trespassers can not be discovered, the 
trespass is chargeable to the command, and under'prescribed proce- 
dure of eneral orders we have heretofore undertaken to assess dam- f ages an to make payments. We have been going ahead without 
authority of statute law to make stoppages of pay against the entire 
command to reimburse a citizen for whatever loss he may have sus- 
tained. It is time that this practice received the definite sanction 
of statute law. What the new article provides is fairly summarized 
as follows: 

Article 89 is a consolidation of the punitive parts of existing articles 54 and 55. It  
omits certain language of the existing articles archaic i n  character and not descriptive 
of modern conditions. Likewise there has been omitted the provision which limits 
the application of the law to "citizens of the Cnite? States," inasmuch as all persons 
resident within the United States are equally entitled to the protection of. its laws. 
The word "depredation" has been inserted with a view to makinp the article c o ~  er 
d l  injuries to property. The words "part of" preceding the words "the offender's FY " have been omitted in  order to make the article more definite and effective. 

he words "beating or otnerwise illtreating any person" have been omitted, for the 
reasons (a,! that as offenses against persons they are denounced i n  proposed articles 
92 and 95; and (b) became of the difficulty i n  fixing the money value to constitute 
reparation for personal injuries, partimlarly i n  view of the fact that the actual extent 
of physical injury is by no means immediately apparent, and because, further, of the 
comparatively infrequent claims for reparation for purely personal injuries which 
hwe been made i n  the past. The proposed article is made applicable to all persons 
subject to military law, az the offense here denounved is quite as Lkely to be com- 
mitted by retainers to the camp and persons accompanying or serving wit.11 the armies 
in the field as by officers and soldiers. 

The administrative part is provided for in the nest article, which I 
am considering out of its place. I t  is article 104. + 

The CHAIRMAN. Let me ask, Gen. Crowder, in finally preparing 
this bill, is it your suggestion that article 104 should be renumbered ? 
For instance, I notice that article 104 follows article No. 90. 

Gen. CROWDER. It should go back to its place as article No. 104. 
I put it in here because I knew that we could not consider one with- 
out the other; but in the reported bill i t  will take its old place. It 
cpmes under the miscellaneous provisions, while article 90 is puni- 
tive. We are here considering the punitive part of the code. Arti- 
cle 101 is R reenactment of a general order, as I have said, and we 
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will get the best idca of what it conlemplatcs and provides if I read 
thc article: 

ART. 104. 6 z j u ~ i e s  lo perso,l or prope~l?j-l\'~d,.ess oj.-\~hencver colnphillt is made 
to any commanding oilicw that damage has.bcen donc to the property uf any rerson 
or that his lwoperty has been ~rollgf1illy taken by persons sltbject to milit,ary law, 
such complai~lt shall be investigated by a board co~~sisting oi any 111:mber of cfiiCers 
from one to three. 1~11ic.h l~oard shall be cvll\ cllcd by ihe c ~ n l l n m l ~ ~ i l l ~  (flicer alld 
shall have, for the purllose of such illvestigaticin, to summon witnesses and 
examine them upon oath or allhmation, to rec,ei~e depositions or c.thcr d c c ~ . n ~ e ~ l i a ~ y  
evidence, and to assess the damages sustained against the resl:onsible yarties. 1 he 
ass-.ssment of damages made by such board shall I)c subject to the a1 1 royal of the 
commanding officer, and in the amount apl roved by him shall be s to l -~cd  against 
the pay of the offenders. And the order oi such ccn~niacding t S t e r  directing stc.p- 
pages herein authorized shall be cont.lusi~ e on any diebursing cficer fcr the sapment 
by him to the injured parties of the stoppges so crdered. 

Where the oflenders can not he ascertained. but the trgani~ation or detachment to 
whirh they belong is know~l. stoppages to fhe  amount of damages inflicted may be 
made and assessed in such propcrtion as may be deemed just nl-on the i n d i ~  idcal 
members thereof who are shown to have bee11 present with s ~ . t h  crgani~aiitn or 
detachment at  the time the damages complained of were inflicted as determined by 
the approved findings of the board. 

That is something unusual, but generally when you start a body 
of armed men across the country, passing through the civil popula- 
tion, they have an infinite capacity to do mischief as an organized 
body which individuals have not. This remedy is born out of that 
condition and must be as unusual as the situation is unusual. I know 
of no way to rcach the situation properly except by way of holding 
the detachment responsible under statute law for the conduct of its 
men-I mean in damages only. 

Now, we have been using that authority, I will say, under sanction 
of an order alone for some time. There have been comments upon 
it. I t  is very desirable to have it in the form of statute law, but if 
it is not enacted we will go right back to the general order and con- 
tinue this practice. We can not help it. 

Senator COLT. HOW long has the general order been in force? 
Gen. CROWDER. I can tell you in just a moment. 
Senator COLT. NO matter as to the exact date, but approximately 

what number of years ? 
Gen. CROWDER. Since 1868. 
The next article is article 90, "Provoking speeches or gestures." 

I have made no special change in article 90. 
Article 91 relates to duehn . I have consolidated two or three 

articles of the existing code re 7 ating to dueling into a single article, 
preserving the substance of all and introducing no material change 
except that I have penalized the fighting of a duel, which the old law 
did not. We penalized everything in connection with dueling except 
the actual fiohting of the duel. There is always one man left to be 

unished, so? have substituted a provision in that article. Of course, f have broadened it to include anybody who is with the Army, in- 
stead of having it apply only to "oficws or soldiers." 

I t  is fair to you to state that whcn this was bcfore the House com- 
mittee I invited thcir attention to thc fact that all these three articles 
of the existing law were copied from the British code of 1765, and 
that the British, who in their annual army act are compelled to 
consider their code once a year, have f i ndy  substituted for these 
three articles of the earlier code of 1765 thc following: 
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. 38. Every person subject to military law who commits any of the following offenses; 
that is to my- 

(1) 1 ights or promotes or is concerned i n  or connives at  fighting a duel; or 
(2) Attempts to commit suicide- 

shall, on conviction by court-martial, be liable, i f  an officer, to be cashiered, or to 
rnffer such less pun~shment AS is in this act mentioned, and if a soldier, to suffer im- 
pisonment, or such less punishment as is in  this act mentioned. (British Code of 
1914.) 

The House committee favorcd the incorporation in our code of 
-the provision of this British code respecting attempts to commit 
suicide. The General Staff has asked to have that eliminated and 
that the article before you does not include it. As Judge Advocate 
of the department, I have passed upon three cases where we have, 
under the general article, tried men for attempts to commit suicide, 
md I presume we can o ahead under the authority of the general 5 article alone to handle t ose cases. 

The CHAIRMAN. What is your judgment about the inclusion of a 
provision relating to attempts to commit suicide? 

Gen. CROWDER. I think it would precipitate a debate to put it in. 
The point is not worth contending for; i t  is not of enough im ortance 
to the service. If the House in which the idea ori inate: wishes 
to reinsert it, it  will not furnish the conferees any trou % le, but if that 
article were included somebody would wonder about it and it 
would involve an examination of the penal codes of the several States 
to see to what extent they cover attem ts to commit suicide. 

The C~AIRMAN. It is a crime in a gooi many of the States. 
Senator COLT. It is, yes. 
The CHAIRMAN. My judgment is that it should go in. I think in 

the case of an officer who attempts to commit suicide a certain qual- 
ity is lacking that would at  least require the matter to be reviewed 
by a court-martial. 

Gen. CROWDER. Yet i t  is a virtue in some armies. We have been 
reminded uite recently in military literature of how officers, feeling 
that their ? iving as wounded men on the field of battle would be dis- 
turbing to their commanders have committed suicide. One instance 
.of that kind is reported to have occurred in the Japanese Army. A 
general officer severely wounded found that his aide was disposed to 
stay with him. He wanted the aide to go back to carry a message 
'to a division commander. Under these conditions he committed . 
:suicide. This incident is reasonably well attested. 
, Senator COLT. The Japanese take rather a different view of such 
matters than we do. 

Gen. CROWDER. Yes. 
' The CHAIRMAN. But the question is, bein actuated by those 
worthy motives, but failing to consummate t e act, are such men 
not a burden to the service? 

f 
Gen. CROWDER. I left this provision out because i t  would precipi- 

tate this kind of an argument and would invite discussion of what 
would be referred to as an unusual fezture. Certainly i t  is unusual 
*ough for most men not to be familiar with i t  and how other codes 
deal with it. ' The CHAIRMAN. It was the view of the General Staff as well as your 
Cwn to drop i t  ? 

Gen. CROWDER. That was the view. 
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Gcn. CROWDICR. I inscrtctl it  out of tlcforo~lcc to vicws Ospressed b 
Y meml)c?rs of tho Com1nittc:e 011 Military Affairs of the House. ~~t me see the form in n.llic!h it has passccl the Sc11:~tc hcrctoforc. 

Ikrc: is tllc wnq t d l ~  Scnabc pisscd it bcioro : 

Thc CIIAIRIIAK. I have mtller strong c~nvict~ions in r~gar(1 to 
suicide. 1 1)rlicvc it is due. to cithcr onc of tmo c.nu~-tl ie worst 
form of cowaidice or to ~ncntnl clcrnilgcmcnt-eitl~cr one of the causes 
renders a n im unfit tor further scrvicc. If an OIFLFLCW ~110~111 attelllpt 
to comnlit suicide nncl fail, it mould be almost i111pos:d.d~ for hiin to 
coninland the complete rcspcct or confidcl~cc of his troops. If there 
are provisions unclcr gcncrd orclcrs by which such a, case can be clealt 
with, then I should not think it would be nectssary to insert it; but 
if there is no such pro~ision, it would seem to be wise to provicte for 
it in this revision. 

Gen. CROWDER. I do not think general orders would reach i t ;  I do 
not think we could handle the case in that way. 

The CIIAIRMAN. I \\-as undw the impression that you had slated 
that some such cases 119~1 been handled under general orders. 

Gcn. CROWDER. Of at tempts to conmit suicldc ? 
The CIIAIRMAX. Yes. 
Gcn. CROWDER. They have bce:~ hn~ldlcd by courts-martial. We 

have in our nditary codc a general ~rt icle somctimcs called in the 
service parlance ' ' the devil's articlc." After proceecling with the 
e1;umeration of offeilses and providing for their pu~~ishnient 11-e have 
a concludilig articlc n hich providcs that all other crimes (not capital) 
ancl all other disorders nl:d ncglects of which officer;; and soldicrs nlay 
bc guilty, shall be punished as a court-martial may direct. 

Senator COLT. That is an omnibus clause? 
Gen. Cnom~en.  An olnnibus clausc, but it is a good deal like the 

provisions of State coclcs adopting the co111111on law of crimes as to 
offenses not cspressly covered. You go ahead in the statutes and 
enumerate crimes to be punishecl, hut there is always the fountain of 
the coninion Ian- to clraxv upon for offcnscs not espressly covered 
unlcss the statute expressly abolishes common-law crimes. Under 
the general article n-e hare tried three cases of attempts to cominit 
suicide of which I have personal knoll-lcdgc. 

Senator COLT. I t  is your opinion that lcaving that provision in 
~voultl excite the discussion or opposition ? 

Gen. CROWDER. 1 think so. 
Senator COLT. think it had better be left out, so far as dls- 

cussion is concen~ed ? 
Gen. CROWDER. YCS, provided you agree with me that it will 

pro~okc a discussion in Congress. J think that debate on such a 
provision is dctrin~ental ancl unfavorable to thc passage of the code, 
and it would hardly be worth while if it were going to be obstructive. 
As I have said, wc can handle attempts to commit suicide under the 
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,,,uthority of the general article which you will find concluding the 
punitive articles. - 

The CHAIRMAN. My judgment is that it would not excite debate if 
it werc insertecl, and . if - that supposition should be wrong, then it could 
be immediately withdrawn. 

Gen. CROWDER. It would be easy to withdraw it if i t  wore inserted 
in thc form of the article whch passcd the Senate before and then 
striking a linc through the words "or attempts to comnlit suicide." 
Ihave no objection to it going in except that which I have already 
stated. I would rather appeal to your judgment as to how mnch of 
an obstacle it might provc to be. 

Senator COLT. I do not feel competent to speak about that. 
The CHAIRMAN. Suppose we rcserve this, then, for future dis- 

cussion. 
Senator COLT. Very well; so far as I am concerned I will leave it 

with YOU to include it or omit it, just as you think best. 
The CHAIRMAN. I will speak to Senator Chamberlain about it and 

get his judgment as to the effect of inserting such a provision. 
Gen. CROWDER. Gentlemen, we come now to probably the most ,I 

important article in the code, and I think that when we get over this 'Y 
we will be pretty well over the more important provisions. From 
articles 58 and 62 of the existing code we receive our grant of juris- 
diction to try civil crimes. I will read article 62 first, because it is 
the one that is operative both in peace and war. I t  gives authority 
to military courts to try- 
ART. 62. All crimes not capital and all disorders and neglects which officefs and 

eoldiers may be guilty of, to the prejudice of good order and military discipline, 
though not mentioned in the foregoing Articles of War, are to he taken cognizance of 
by a general or a regimental, garrison, or field officers' court-martial, according to.the 
nature and degree of the offense, and punished a t  the discretion of such court. (Art. 
99, Code of 1806) (Art. 3, Sec. XX, Brit. Code, 1765.) 

This is a general article that I was talkin of a moment or so. ago. 
What is the grant as to civil crimes? It is ofl[all crimes not cap~tal." 

The grant of article 58 is of jurisdiction to try certain enumerated 
crimes-some capital and some not capital-but the grant is operatlve 
only dur~ng periods of war, insurrection, or rebellion. You will ob- 
serve at  once the overlapping character of the two articles, 58 and 62. 
Every noncapital crime enumerated under article.58 is likewise in- 
cluded in article 62 in the designation "all crimes not capital." It 
thus happens that when war is declared we have to stop charging 
those noncapital crimes enumerated under article 62, and charge them 
under article 58. 

In other words, we must make, when war comes-a period of great 
confusion-a chan e in our method of pleading these noncapitd 
crnnes, and it is a 7 ways a matter of embarrassment and a prolific 
source of error in pleading. It is very desirable that the two artlcles 
should be restated in the code in such a way that their provisions will 
not overlap in the respects I have indicated. But this is a matter of 
detail. 

The jurisdiction which these two articles grant to military courts to 
try civil crimes is, of course, a concurrent jurisdiction with the civil 
courts. In  other words, the grant to military courts is not a grant of 
exclusive jurisdiction, and it is important to keep in mind, a s  the law 
now stands, that the jurisdiction of a military court to try capltal c l d  
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crimes exists only during ,z period of war, insmrc~ction, or rebeUioll, 
I n  the first rcvision submitted to Coiqpss, :md twice passccl by the 
Scnato, i t  was providcd that this @rant to milit,ary courts to try 
civil capital crimes should lmve a ?iinit,cd  cution ion ~ v t  II in tilne 
of peace; that  is, should cowr  capit'al c,rinms com~nittccl by pcrsous 
subjctct to military law who11 commit,tccl out,sidc t,llc g(x~gr:lpl&-al 
limits of tlic Statcs of the U~iion ant1 of thc District of Colun~b;~,  
The reason is a plain one. Outside those limits, whcrcvcr the 
Army is stationed, our oKiccrs and soldiers mould, if tricd for 
capital crimes, be tried by courts aclministeriug an alien jurisl)ru- 
dcncc and in a language which they do not gcncrally understand, 
and often by a single judge without a jury. I believed that it 
was not the intention of Congress that the capital crimes of our 
officers and soldicrs on foreign scrvicc should be csclusively triable 
in courts of that charactor. I t l ~ e r ~ f o r c  drew up a revision of these 
articles in which I conferred upon military courts jurisdiction to try 
capital crimes outside the geographical limits of t,hc States of the 
Union and of the District of Coluinbia, in these terms: 

ART. 95. h f u n m ~ - R a ~ ~ . - A n y  person subject to military l m  who commits mu. 
der or rape shall sulier death or imprisonment for life, as a court-martial may direct, 
but no person shall be tried by court-martial for murder or rape committed within thd 
geopphical  limits of the States of the Union and the District of Columbia in time 
of peace. 

I restated the law respecting noncapital crimes in this form: 
ART. 96. VARIOUS C~IXES.-Any person subject to military law vho commits man- 

slaughter, mayhem, arson, burglary, robbery, larceny, embezzlement, perjury, assault 
with intent to commit any felony, or assault with intent to do bodily harm shall be 
punished as a court-martial may direct. 

And of course this grant of authority to try noncapital crimes was 
operative both in peace and war and at home or abroad, retaining 
the jurisdiction we have to-day. And of course I added a general 
article which would catch unenumerated noncapital crimes. 

I think the  arguments in support of the articles above set forth 
are convincing. If an oficer or soldier of our Army commits a 
capital crime in the Philippines, he must be tried bv a court consiat- 
ing of one judge, and without a jury: in Porto Rico, by a court 
consisting of one judge. The oficer and the soldier are not sent 
there a t  their own volition, but ha\-e been sent there a t  the call of 
their country. It seems to me that  we should, under these condi- 
tions, secure to them a trial by their peers. 

Senator COLT. HOW is it  with regard to Alaska ? 
Gen. CROWDER. I have clnssiiiecl Alaska with Porto Rico, the Phil- 

ippines, Panama, and IInwaii. I have done this because of the 
unsettled conditions tha t  ye>-ail there. 

This was the character of the revision .ivhich was subniittecl to the 
General Staff. The General Staff, as I told you, considered thi: 
rwision during the past summer, first by n special committee and 
aftcrrvards the entire War College Division participated in the con- 
sideration. They have combined m y  articles 95 and 96 into a new 
article, 92, of this rcvision, which re8cls: 

h w r .  92. VAI:IOUS CRIATES.-T.arceny, emliezzlement, Forpery. robbery, burglary, 
arson. mayheni. manslauqllter, nlurder, assaull n i h  intent to kill or to clo bodily lmm, 
wounding by shooting or staljbinp ~il-11 an intent to commit murcier, ra11e or assaull 
with inteut to ccmmit rape, shall lie punishable by a general court-martial when corn. 
mitted 1,y persons subject to inilitsry lax$-, etc. 
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It will be noted that  they classify the capital offenses of murder and 
rape along with the noncapitd offenses to be tried by courts-martial 
both in peace and in war and wherever committed, whether a t  home 
or abroad.~ Of course, the rant of jurisdiction is not exclusive, but  
is concurrent with that  of &e civil courts. 

The CHAIRMAN. So that  I may be sure t,o understand this, I will ask 
you then if this provision as i t  reads would not, even in times of 
~ e a c e ,  give to a court-martial concurrent jurisdiction over any of 
ihese crimes ? 

Gen. CROWDER. Yes; that would be its effect. 
The CHAIRMAN. And whether the civil or military authorities tried 

the case would depend on which obtained jurisdict'ion first? 
Gen. CROWDER. Yes. 
Senator COLT (to Senator Lea). What was your question? 
Senator LEA. I say, whether the crime was tried by the civil or 

rniIitary authorities would depend on which took jurisdiction f i s t .  
Gen. CROWDER. Yes. Of course i t  would be conlpetent f o ~  elther 

jurisdiction to waive its claims, rvcn though juridsiction bad attached. 
The CHAIRMAN. But in t,he abscncc of a waiver, the authority that  

took jurisdiction first would t ry  the case. 
Gen. CROWDER. Yes. 
The CAAIRMAN. That is quite a broad change. 
Gen. CROWDER. Yes, but  only when applied to the capital offenses 

of murder and rape. 
The CHAIRMAN. I t  is quite a change from articles 95 and 96. 
Gen. CROWDER. Yes. The Seurctary of War in forwarding to  

the Senate committee this proposed bill, the one you are now investi- 
gating, expressed dissent from the War College view and recommended 
that the articles, i n  the form in which they have twice passed the 
Senate, be restored. I have also expressed this view. I do not favor 
this extension of jurisdiction of courts-martial to cltpit,d crimes 
comrnittcd within the geographical limits of the States of the Union 
and the District of Columbia. 

Senator COLT. DO courts-martial ever exercise that jurisdiction? 
Gen. CROWDER. Only in time of war. The provision I have sug- 

gested would give them that jurisdiction in time of war and, of course, 
they must have i t  in time of war, for we can not then be dcpendent 
for the trial of any crime in the civil courts. 

The CIUIRMAN. If it  would meet with your approval, Senator 
Colt, my sugg~st~ion would be that we ask the Judge Advocate Gen- 
eral to redraft this section along the lines of articles 95 and 96 of 
the Senate draft, so as to rovide that  in time of war the ndi tary  P authority would have esc usivc jurisdication of aU t,hese offenses, 
committed by those subject to military authority and that,  in time 
of peace, they would have exclusive jurisdiction only in the Terri- 
tories of the United States 

Gen. CROWDER. I t  is not drawn in terms to be exclusive, but con- 
current 

The CHAIRMAN. Yes: concurrent would be better. 
Gen. CROWDER. We have not attempted to take away jurisdiction 

from the civil courts. We simply commit jurisdiction to the court- 
martial. 

The CHAIRMAN. Except in time of war. 
Gen. CROWDER. Except in time of war. 
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The CHAIRMAN. I suggest that you redraft it dong these lines. 
I think it was in connection with article 41 or 12 in regard to pro- 

cedure that you askcd us to lift fronl thc shoulders of the courts- 
martial thc burden of csamining int'o tho diffcrcnt laws of thr several 
States, such as you citcd in tho case of somc trials at Vnra Cruz, I 
believe. Would it not bc wcll to provide that punishment,, for the 
offenscts rcferred to in this art,icle shnl! ho tho same as proviclc~l for 
undcr tlic laws of the District of Columbia ? 

Gen. CROWDER. That brings us to tho concluding clause of this 
article, which reads : 

And the punishment in  any such case shall not be less than the punishment pro- 
vided for the like offense by the laws of the State, Territory, District, or other place 
in which such offense may have been committed. 

That language is takcn from the act of 1861. The effect of that 
language is to sa.y to thc court-martial "You may inflict morc punish- 
ment than t8he Statc statutc provides, but you can not inflict less." 
I have doubtd  the wisclom of retaining such a provision for this 
reason: The State stntutcs arc rnrcly drawn so as to establish a mini- 
mum pmalty. The familiar phraseology is "shall bc punished by a 
.fine not excecding so much, or by in~prisonment not exceeding so 
long, or by both such fine and imprisonment,." That kind of pro- 
vision of law carries no marldatc to a court-martial. I t  is only when 
a St'ate statutc sets forth a minimum that wc have the obligation to 
adjudge not less than that minimum. So that the st,atute has little 
or no application. If t,he Statc statute should makc confincinent in 
the penitcnt,iary ncccssary, we woulcl have to imposc confinement in 
thc peniterltiary; but I think if it is to be retained, there is wisdom in 
your sug cstion that punishment in any case shall not be less than 
the punis % nient provided for the likc offe,nse by the penal code of the 
United States or of the. District of Columbia, or of the common law 
as it exists in said District. 

The CHAIRMAN. Let me suggest that you make it a little broader 
than that so that the punishment shall bc in the manner provided for, 
so that where there is a ~ar ia t~inn bctwecn the lnininlum and maxi- 
mum thc court mart.ia1 would hzlvc that discretion also. 

Gcn. CROWDER. Shall be of the kind provided ? 
The CHAIRMAN. Yes. 
Gen. CROWDER. I think that is a wood provision, Senator. 
The C~a r~a ra r ; .  I am a great bekerer iil the indeterminate scn- 

tence, and whercver we could avail oursclves of t,hat, even where 
there are two extremes which are rigid and fixed, I think it would be 
a good idea to do so. 

Gen. CROWDER. Why not say the punishment shall be as provided 
for the like offense by the laws of t'he United States or of the District 
of Columbia ? 

I Senator COLT. I think that mould be a good provision. 
Gen. CROWDER. Or that punishment shall be authorized as pro- 

vided by the laws of the United States or District? I am ready to 
accept that. I think i t  is a good suggestion. I always disliked it in 
this form. We can not give less but we can increase i t  indefinitely. 
There was no limitation in this language. 

Senator COLT. That struck me. I do not think that the court- 
,<: martial should be ~ l x e c l  in that position. I would rather limit it in 
j' some may and have i t  morc definite. 
*. 
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Gen. CROWDER. Article 93 deals with frauds a inst the Govern- F sent. I t  is a reenactment, almost verbatim, o article 60 of the 
existing code. The only change I have made is to authorize the 
pnishment by dismissal of an officer who may have committed any 
of these frauds. That was lacking in the existin 

The CHAIRMAN. And yet does not this classi 
a ply to the article we passed over last night in regard to publication 
$those separated from the service for these offenses 

Gcn. CROWDER. Yes. Theso are the frauds that the article that 
we examined yesterday had especially in mind. It was enacted 
during the Civil War period to deal with the frauds that developed 
in the military establishment during that period. 

We turn over three pages and come to article 94-"Conduct unbe- 
coming an officer and a gentleman." You will notice that I have 
introduced the words "or cadet," for the reason that cadets are 
under training as officers, and when they are guilty of ungentlemanly 
conduct I think they ought to be tried under the same article. 

Then I come to article 95, called the "General articWIF 
Though not mentioned i n  these articles, all disorders and neglects to the prejudice 4, 

of good order and military discipline, all conduct of a nature to bring discredit upon 
the military serxice, and all climes or offenses not caldal,  of which peisons subject 
to military law may be guilt%. shall be taken cognizance of by a gensral or special 
or summary ~ourt-martial, according to the nature and degree of the offense, and 

at  the discretion of such court 

The purpose here is to have an article which shall include all 
offenses not specifically enumerated and to invoke as to them the 
common law military. I t  has always been in our code. It was 
copied from the British code, and it is simply expressive of the rule 1 
that prevails generally on the civil side of the administration of 
justice, namely, that you can refer to the common law for offenses 
and punishments which the code does not cover, unless the code 
ex ressly abolishes common-law offenses. 

I 

Pou will notice some transposition of language. The phrase "to 
the prejudice of good order and military discipline" is put in in such 
a way that it qualifies only ('all disorders and neglects." As the law 
stands to-day it was often contended that this phrase qualified also 
"all crimes not capital." There was some argument about whether 
it would reach back through that clause, "all disorders and neglects," 
to the clause "all crimes not capital" and qualify the latter clause. 

As I say, there was a good deal of argument upon that point; but 
Justice Harlan, in the decision in the Grafton case, seems to have 

I 
set the matter at  rest, proposing legislation along the lines L I 
of Justice Harlan's said, with reference to the existing 
article : 

The crimes refsrred to in  that article embrace those not capital committed by 
officers and soldiers of the Army i n  violation of public law as enforced by the civil 
power No crimes comm~tted by the officers or soldiers are excepted by the above 
article from the jurisdiction conferred upon courts-martial except those that are 
capital in  their nature. 

Showing that he regarded the grant to the court-martial as full and 
complete and as not qualified by the phrase, "to the prejudice of good , 
order and military discipline." So I have drawn the article along : 
the lines of Justice Harlan's opinion. -. . - - - - - 

Gentlemen, I think we may pass over the entire Part IV, which 
relates to courts of inquiry, with the statement that I have introduced 
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no substantial changes. In the form it here appears it has the approval 
of rior committws ~vhich have examihed it. 

-. $hat carries us down to the (iMiscellilneous provisions," on page 61 
article 103. Winthrop, our standard military-law writer, took th; 
view that in the absence of statute law authorizing it no system of 
disciplinary punishnlents-that is, punishnlcnts impos&le at the wiU 
of military comn~al~ders without thc intervention of couts-martial, 
can exist in our service, relying upon the principle of law that "pun- 
ishment can be administered only in thc esec1ition of the approved 
sentences of military courts," citing in support thercof nunlerous 
authorities. 

Notwithstanding this view the necessities of thc scrvicc broke 
through the restraints of this legal principle, and by regulation a sys- 
tem of disciplinary punishn~ents in the Army was established. I t  
seems impossible to administcr an army without rccoursc to disci- 
plinary punishment. We can not have recourse to a court in case of 
minor infractions. 

The Navy have long had this power, but the authority in the Army 
has been restricted always by the rovisions of the twenty-fifth, 
fifty-second, and fifty-third Articles o f' War to sumnlary punishments 
of (a) arrest, (b) requirement to ask pardon, and ( c )  small forfeitures 
to be imposed administratively and without trial for the offenses of 
usino reproachful or provoking speeches, irreverent conduct at divine 
wor&ip, and profanity. Under the naval article the authority 
extends in the case of a commissioned or warrant officer to (a) private 
reprimand, (b) suspension from duty, arrest, or confincmcnt (not to 
continue longer than a prescribed period) ; and in case of petty officers 
and other subordinates, to reduction, confinement, deprivation of 
liberty, and imposition of extra duty. The nced for similar system 
in the Army has long been recognized, and Army Regulations have, 
for a considerable period, assumed to authorize it in terms similar 
to Army Regulations 953. 

Article 103 gives me that system. 
Senator COLT. YOU see, there you are running across the principle 

of the common law that no man can be punished for any misdcnieanor 
except by a regular court or tribunal. That is the very essence of 
the common law. 

Gen. CROWDER. Yes. 
Senator COLT. A man must be tricd, whcther the President of the 

United States or anybody else, by the ordinary courts of law. That 
lies at the foundation of thc common law ancl distinguishes it from 
the civil law, where they have administrative law, you know, so that 
a Government official is tried by one kind of a law, administrative 
law, whereas the ordinary citizen would be triccl by another. We 
have no such distinction as that in the common law; but in the com- 
mon law every individual is tricd by the ordinary courts, and must 
bc. That is "due Irocess of law," you know. 

Gen. CROWDER. kes. 
Senator COLT. That rule may not be applicable to military affairs, 

however. 
Gen. CROWDER. I t  is not. 
Senator COLT. Therefore I quite agree with Winthrop that it would 

be without authority, perhaps, unless it grew up either through cus- 
tom or through statute. 
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Gen. C~owoen .  Custom, of course, has always defended the right/ 
,,f a commanding officer to exercise disciplinary authority, without 
recourse to courts-martial, in certain classes of cases. 

In view of the point that Winthrop raised, and in view of the naval 
legislation, I have sought to draft an article which would give the 
sanction of statute law to the existing practice, and I have drawn 
article 103 so as to confer only minor disciplinary powers. Under the 
p r o p ~ ~ ~ d  artjclc we can not impose forfeiture of a man's pay; we can 
only reach him by a class of punishments known as military 
merits. The service wants this article very much. I t  is a dai punish- y need 
in our service. You can well imagine how impossible it would be to 
run West Point or Anna olis, or any great collegiate institution, 
without what is called "co % ege discipline"; and this applies there. 

The CHAIRMAN. AS I understand it, the accused has the right to 
demand a court-martial, has he not ? 

Gen. CROWDER. I think that is important enough to read it over: 
Under such regulations as the President mav prescribe, and which he may from time 

to time revoke, alter, or add to, the commanding officer of an? detachment, company, 
or higher command may, for minor offenses not denied by the accused, impose dis- 
ciplinary punishments upon persons of his command without the intervention of a 
court-martial, unless the accused demands trial by court-martial. 

Unless the accused admits the offenses, you can not do anything. 
He can avoid the operation of this article if he desires. In  the first 
place, it has no application to him unless he says "I am guilty;" 
and then it has no application to him if he demands trial by court- 
martial. 

Senator COLT. I do not see any harm in that. 
The CHAIRMAN. None in the world. I do not see how you can+ 

get along without it. - 
Gen. CROWDER. Article 105 deals with ap rehension of deserters 

and repeats existing law, broadened so as to Be applicable outside of 
the United States. Under the old law it was applicable only in the 
"State, Territory, or District." 

Article 106 but repeats existing law. 
Article 107 but repeats existing law. 
The same remarks a plies to article 108. 
In article 109 there YI as been a change of which you will approve, 

I think when it is stated. Tne existing articles require the entire 
code of 129 articles to be read every six months to "every garrison, 
regiment, troo , or company in the service." Of course the soldiers B were interestme only in a small number of articles, and these should 
be read to them. This new article selects the articles in which the 
soldiers are interested, and reduces the burden of convenin the com- 

It is a very burdensome thing. 
% mand every six months and having the articles of war rea to them. 

Article 110 is simply a repetition of existing law. 
We come now to article 11 1, which prescribes our probate jurisdic- 

tion. Perhaps we have not three more archaic articles in our code 
than articles 125, 126, ansd 127, which article 11 1 re laces. You will P notice in article 125 that "in case of the death o any officer, the 
major of his regiment, or the officer doing the major s duty, or the 
second officer in command, * * * shall * * * secure all his 
effects," etc. That law was enacted a t  a time when every officer 
belonged to a regiment. We now have a large staff corps. 
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The same remark ap lies to article 126. "In case of the death of 
any  soldier,^' it is provic 7 ed that "the commanding oficer of his troop, 
batt,ery, or coin any" shall do certain things. We havc about 7,000 
or 8,000 men w \ o do not belong to troops, batteries, or companies, 
They belong to staff corps. We have about 3,000 inen in the Medical 
Corps, more than 5,000 men in the Quartennastcr's Corps, and some- 
thing less than 1,000 nlcn in the Ordimncc Co1.p~ that could not be 
handled under the old article. I havc sumnlarized the defects in 
this way : 

Articles 125, 126, and 137 of the existing code * * * are defective in  the fol- 
lowing respects: 

(1) They apply in  terms only to officers and soldiers oi regiments, and it is only by 
liberal construction that ihey have been made to include 111 then provisions a con- 
siderable number of ofIicers and soldiers who do not belong to regiments; 
\1(2) They clo not cover other persons subject to nli!ita!y law; 

(3') Thcy devolve the duty upon certain ofhcers qultc lrrccpectivc of t,heir qualifica. 
tiorls to discharge the dul,y- 

The company commander in one instance, and the second officer 
in command in another. Ordinarily, the man who is doing duty as 
the suminary court officer is the proper man to handle it, and I have 
so provided in this article. 

The fourth defect is : 
They confer upon the oficer charged with the administration no authority to collect 

debts due the estate or to pay charges against the same. 

I have supplicd that, so that I havc made i t  a modern provision. 
Article 112 is entirely new. We had a good deal of trouble when 

deaths occurred at a post, and there was no civil coroner to give the 
certificate necessary when we have to transport the remains. We 
were obstructed by the civil authorities in sending the remains of 
soldiers and officers from the place of death to the place of burial 
because we did not have a certificate of death which their law recog- 
nizes. This provides that the suminary court officer shall have the 
authority to exercise the usual jurisdiction of coroners and issue a 
certificate of the cause of death. 

The authority to administer oaths has been extended considerably, 
to include a number of officers who have not a t  present the authority 
to administer oaths for general purposes. 

Article 114 concerns the appointlnent of reporters and interpreters. 
The appointment of reporters and interpreters, which has heretofore 
been authorized by regulation alone, is restated in this article. 

The powers of assistant judge advocates are defined in article 115. 
It is necessary to fix the status before a court-martial of the assistant 
judge advocate authorized by article 11. 

Article 116, as to removal of civil suits, provides: 
When any civil suit or criminal prosecution is commenced in any court of a State 

against any officer, soldier, or other person in the military service of the United States 
on account of any act done under color of his office or st,atus, or in  respect to which 
he claims any right, title, or authority undcr any law of the United States respecting 
the military iorces thereof, or under the law of war, such suit or prosecution may at 
any time before the trial or final hearing thereof be removed for trial into the district 
court of the United States in  the district where the same is pending, etc. 

I have here built an article of war on the corresponding statute 
giving the right of removal to a Federal court to officers and agents 
of the Revenue Service who have instituted against them civil suits 
or criminal prosecutions on account of acts done by them under color 
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of their office. I have, however, confined the rovisions of the 
, article of war to civil suits instituted ; in other wor i s, have extended 

to officers and soldiers of the Army the same immunity from civil 
suits in the courts of a State which this statute of 191 1 gives officers 
of the Revenue Service. The application which I contemplate for 
the article will usually occur when the Army is cooperatina with the 
civil authorities in thc sup ression of disorder. I t  may an$probably P will frequently happen t lat  pcrsons dissatisfied with the acts of 
officers and soldiers on such occasions will bring suits against them 
in damages. Their only authority is found in Federal law or the law 
of'war, and I think it is proper that they should have the right of 
removal of such suits, in order that their rights and obligations under 
the United States law and the law of war may in every case a t  the 
election of the officer or soldier sued be determined by a Pederal 
court. 

The CHAIRMAN. In  nearly every case he would have the right of 
removal anyhow, would he not, on account of diverse citizenship 1: 

Gen. CROWDER. As I understand the law, Senator, suits may now 
be removed only on the ground that a Pederal question is raised, or 

. on the ground of diversity of citizenship, and in the latter case only 
in the event the defendant is a nonresident, and in both cases only 
if the amount in uestion exceeds $3,000. 

The CHAIRMAN. !I thought the limit was $2,000. 
Gen. CROWDER. I t  is $3,000, I think. 
Senator COLT. The principle is right. 
The CHAIRMAN. I think the principle is right. 
Gen. CROWDER. I will insert in the record the result of my search. 
The CHAIRMAN. Will you do that ? 
Gen. CROWDER. Yes. 
Gen CROWDER. I find that I have covered the matter already in my 

comments on Article 116, in the initial statement made to the com- 
mittee. 

Article 117 is a reenactment of the existing law, without substan- 
tial change. 

Article 118 deals with rank and precedence of commissioned officers. 
This subject has always been regulated by the Articles of War, 
though I think very improperly. It is more particularly a statute 
pertaining to the organization of the Army. This is recognized, and 
the exact provision here ending (art. 118), though differing some- 
what in arrangement, is round in the Hay reorganization bill now 
pending before Congress. and in the Chamberlain militia pay bill, 
pending before the Senate Military Committee. I think there is 
substantial agreement of all arties that the provisions of this article 
[art. 1181 should be enacte !i into law. If it avails in the general 
legislation above referred to, it should be retained here. But, as I 
have said, it really had no place in the Articles of War. The statute 
has, so far as I can inform myself, the a proval of militia officers, 
volunteer officers, and regular officers, a n f t h e  same thing is true of 
article 119. 

On the next page of the revision you will find two articles which 
the General Staff omitted, and which the Secretary of War, in his 
letter transmitting $his revision to the full Senate committee, asks 
you to reinstate in the bill. Article 28 deals with the use of the 
records of courts of inquiry as evidence. We have always had the 
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right to utilizc the rccords of courts of inquiry as evidence before 
a court-martial in cascs not capital or est,cnding to the disniissal of an 
oficcr. This is the provision of article 02 of the existing codc. I 
think it should bc rclained. Of coursc, ordinarily oral tcstimony will 
be rcsortcd to, but it might bc that a witnass had tcstificd vcry fully 
bcfore a court of inquiry preceding a trial, and thc %ge!~cies of the 
service might find him at the tinw of trial in the Phllll~pluc Isla&, 
or Hawaii, with the court-m:lrtial sitting in New York. The witness 
has testified before thc court of inquiry under oath, and under cross- 
examination in the usual caw, and thc tcstimouy may be much more 
reliable, that is, much bcttcr siftcd, than it is in the ordinary deposi- 
tion. I t  would be strange indcccl if we should continue to receive 
depositions and rulc out the records of courts of inquiry. 

The CIIBIRMAN. What were the rcasons of the General Staff for 
wanting to cliniinatc that ? 

Gen. C R O ~ D E R .  I do not know that they recorded any reasons, but 
I can wcll conjecture that it was out of dcfcrence to the principle they 
possibly had in mind of the right of an accused to be confronted with 
his witnesses, a principle which, as I have pointed out, is infringed in 
the right given by this codc, and which we have always enjoyed, to 
take depositions. I do not think they thought of the inconsiat~nc~ 
of ruling out the rccords of courts of inquiry and at  the same time 
retaining thc provision for taking evidence by deposition. 

The CHAIRMAN. The admission of the record of a court of inquiry, 
then, only applics to noncapital cases ? 

Gen. CROWDER. Only to noncapital cases, and to those not extend- 
ine to the dismissal of an officer. 

%he CHAIRMAN. I t  is suggested by the Judge Advocate General 
that we should eliminate the proviso ? 

Gen. CROWDER. I mean by that to eliminate the proviso of the ex- 
isting law; that is, of article 121. 

The CHAIRMAN. And leave the proviso in here ? 
Gen. CROWDER. Yes. The proviso to which you now refer is the 

proviso of the new article, heretofore numbered 28. I t  reads: 
Provided, That such evidence (records of courts of inquiry) may be adduced by the 

defense in  capital cases or cases extending to the dismissal of an officer. 

You will recall that this proviso is inserted in the article dealing 
with depositions, and it should be inserted here for precisely the same 
reasons. 

The next article, which has formerly been numbered article 39, the 
Secretary of War was much interested in retaining. I ts  effect will 
be to authorize the President to prescribe rules of procedure, includ- 
ing modes of proof, in cases before military courts. Even in time of 
peace military courts are separated from libraries and their only 
recourse is to manuals t,o ascertain the proper procedure and the rules 
of evidence. We wish the authority of this article in order that the 
President may proceed, with the sanction of statute law, but under 
authority of Conaress, to promulgate modes of roof, so that officers 
of the Army wily be informed through promu&ated ruls of simple 
methods of proof, where, for exainplc, handwr~ting is to be estab- 
lished or documents are to be introduced in evidence. I refer par- 
ticularly to rules of that character. 

The CHAIRMAN. IS not that a good deal broader than the power of 
courts to make rules of procedure ? 
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, Gen. CROWDER. I do not think i t  is broader than the power that 
Con ress has given to the Supreme Court in section 862 of the Re- 
vise 5 Statutes. You will see that section on the opposite page. 

Senator COLT. This is analogous to the power to modify rules of 
pocedure that is here given to the President. 

Gen. CROWDER. Yes, the President will exercise in respect of rules 
of procedure beforc courts-martial and modes of proof the authority 
that the Supreme Court exercises under the statute to which I refer. 
I t  must be remembered that thc President is at  the head of our sys- 
tem of military justice, and all important cases involving the death 
or dismissal of an officer, or any sentence of a general officer, must 
receive his personal attention. It could be anticipated, I think, that 
he will exercise the authority here sought to be conferrcd in a very 
conservative way, but every order that he issues will be brought 
directly to the attention of Congress under the concluding provision 
of that article, which requires that "all rules made in pursuance of 
this article shall be laid before the Congress." 

Senator COLT. IS not such a power, subject to the limitation made 
you have given there, almost necessary ? 

Gen. CROWDER. I think it is. 
Thc CIIAIR~IAN. 1 think 1 like Gen. Crowder's proviso better than 

the one that is iilserted herc. He has just suggested to us that the 
rules made in pursuance of this article shoulcl be annually submitted 
to Congress. 

Gen. CROWDER. I think it is proper to put it in this way, that all 
rules made in pursuance of this article shall be laid before Congress. 

The CIIAIRMAN. I understood that it was your purpose to have 
them annually laid belore Congress ? 

Gen. CROWDER. Yes; the word "annually" shoulcl be put in there. 
This corrcspollds to the existing British article. They give to the 
Crown the power to prescribe rules, and it is required that they be 
laid before Parlisme~it each year. It is the same kind of supervision 
that Congress has over the legislation of the Territories. 

Senator COLT. YOU h o w ,  General, we do not realize how society 
changes or how the conditions of military procedure may change, and 
when you come to such a matter as procedure the rule should be more 
or less elastic, in a way. 

Gen. CROWDER. Yes. 
Senator CGZT. Power conferred upon the Supreme Court or the 

President should not be an unlimited ower, but some provision, it 
seems to me, is necessary for attaining t 1 e ends of justice. Procedure 
1s the most important branch, of course, of jurisprudence. I approve 
of that. 
- Gen. CROWDER. I thought i t  very important to have it. The 
General Staff was afraid that the Presidnet mi h t  exercise his power 
in a way that would jeopardize the interest of t e accused. E 

Senator COLT. Have you ever thought of the fact that in the history 
of this Government no one of the departments-the executive, the 
legislative, or the judicial-has ever undertaken broad1 to usurp the 
powers that did not belong to i t ?  It is a remarkable t ing. 

Gen. CROWDER. Yes. 
t 

Senator COLT. All the predictions of those who were fearful of such 
.things a t  the time of the framing of the Constitution have proven 

S. Rept. 130,64-1-7 



98 REVISION O F  THE ARTICLES O F  WAB. 

false; they have never come to pass, and those dangerous things 
which have actually happcned were not foreseen. 

Gen. CROWDER. I doubt if it is necessary for me to direct your atten- 
tion to section 2 of this bill. You will fiilcl it  on page 73. I have 
undertaken to give the Judge Advocate General's department 
a reorganization. But this legislation is also pcildiilg before the 
House Conlmittce on Military Affairs and before the Scnatc com- 
mittee. If it should be dropped out there I should want to 
retain it here. 1 have not heretofore encountered arly opposition 
to the proposed reorganization, and it may all be summarized 
in this. I want to be placed under the detail system of the 
Ordnance Department in filling vacancies in m corps; that is, I P want competitive examinations for entrance to t le Judge Advocate 
General's Department, and I want a man to defend his tenure therein 
by successful work, otherwise t'o be relieved. At prcsent an officer 
a pointed into my department is appointed for life, pnd he stays P t m e ,  and I have no control over him ~f he becon~es ind~fferent in the 
performance of his duties, and as long as he is appointed peraa- 
nei~t~ly; appointments are to some extent influeilced by political con- 
siderations. Every time a vacancy occurs in my department con- 
siderations of this kiud enter. I want to be placed on the same basis 
as other detailed staff corps of the Army, so that I ct~n get men into 
the clepartrnent by detail, but only after competitive examination. 
This statute gives me that system. 

Now we are through except the repealing clauses, which I take it 
you will not want to go over particularly, as I worked those out with 
a great deal of care; and we come at  once to the omitted articles. 
I have omitted from the existing code the articles which you find 
listed on pages 76 and 77. They are nearly all obsolete. Those that 
are not obsolete are in the nature of regulations, or have fallen into 
disuse so that they are no longer applied in our service. 

The CHAIRMAN. I should like to ask you to inskrt a list of the 
omitted articles in these hearings, so that we may have them before us. 

Gen. CROWDER. Yes, I will. I think you are entitled to the special 
notice that I have omitted this article: 

I want to ask you to go back to article 113 and consider the pro- 
priety of adding an amendment thereto. Article 113 deals with the 
authority to administer oaths, and it provides as follows: 

ART. 113. Au~1ionr . r~  To aDMrivrsTm oa~1rs.-,4ny judge advocate or acting judge 
advocate, the president of a general or special court-martial, any summary court- 
martial: the judge advocate or any assistant judge advocate of a general or special 
court-martial, the president or the recorder of a court of inquiry or of a military board, 
any officer designated to take a deposition, any officer detailed to conduct an investi- 
gation, and the adjutant of any command shall have poKer to administer oaths for 
the purposes of the administration of military justice and for other purposes of mili- 
tary administration. 

This is the existing law amplified so as to include a number of 
officers who it seems necessary should have the power to administer 
oaths in order to expedite that part of our administration where 
oaths have to be administered. 

When we went to the Philippines in 1898 with our Voluntary Army 
there was the greatest necessity for somebody to administer oaths in 
civil matters. Many officers and a great many of the private soldiers 
of those volunteer regiments had to execute papers, some of which 
were necessary in litigation, and others in the settlement of estates, 
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and there were no notaries public in the Philippine Islands except the 
Spanish notaries, before whom they could o. I t  was a great burden 
to the Army. I have thought of adding t f is language: "And in for- 
eign places where the Army may be serving, shall have the general 
power of a notary public and of consuls in the administration of 
oaths, acknowledgments and attestations, and other notarial acts," 
so that if the Army goes again to any foreign country, these men 
can take care of this burden. 

The CHAIRMAN. SO that tho men designated in Article 113 shall 
have the power of notaries public in foreign parts? 

Gen. CROWDER. I n  foreign parts where the Army may be serving. 
The CYIRMAN. I think thn t is all right. 
Senator COLT. That facilitates things. 
Gen. CROWDER. Yes. If there is a deed to be acknowledged or a 

transfer of property or a bill of sale, where the statute requires that 
somebody with notarial powers shall act, this gives these officers the 

ower, but provides that i t  shall only be exercised in foreign parts. f will add that, then. I am very much obliged to you. 
(At 12.20 o'clock p. m. the subcommittee adjourned.) I 

I 

EXISTING ARTICLES OMITTED FROM THE PROPOSED REVISION 

Article 1. Every officer now i n  the Army of the United States shall, within six 
months from the passing of this act, and every officer hereafter appointed shall, before 
he enters upon the duties of his office, subscribe these rules and articles. (Art. 1, 
Code of 1806; art. 1, American Code, 1775.) 

Article 10. Every officer commanding a troop, battery, or company is charged with 
the arms, accouterments, ammunition, clothing, or other military stores belonging to 
his command, and is accou~ltable to his colonel i n  case of their being lpst, spoiled, or 
damaged otherwise than by unavoidable accident or in actual servlce. (Art. 40, 
Code of 1806.) (Art. 5, Sec. X l I I ,  Brit. Code,,1765.) 

Article 11, Every officer commanding a reg~ment or an independent troop, battery, 
or company not in  the field, may, when actually quartered with such command, grant 
furloughs to the enlisted men, in  such numbers and for such times as he may deem 
consistent with the good of the service. Every officer commanding a regiment, or an 
independent troop, battery, or company in the field may grant furloughs not exceeding 
thirty days a t  one time to five per cent of the enlisted men for good conduct in  the line 
of duty, but subject to the ajqxoval of the commancler of the forces of which said 
enlisted men form a part. Every company officer of a regiment commanding any 
troop, battery, or company not in the field, or comman~ling i n  any garrison, fort, 
post, or barrack, may, in the absence of his fielcl officer, grant furloughs to the enlisted 
men for a time not exceeding twenty days in  six months and not to more than two 
ersons to be absent a t  the same time. (Art. 12, Code of 1806, as amended by act of 

bar. 3, 1863.) '(Art. 2, See. IV ,  Brit. Code, 1765) 
Article 12. At every muster of a regiment, troop, battery, or company the com- 

manding officer thereof shall give to the mustering officer certificate, siollecl by himself, 
stating how long absent officers have been absent and the reasons c? their absence. 
And the comma~iding officer of every troop, battery, or company shall give like cer- 
tificates, stating how long absent noncommissioned officers and private soldiers have 
been absent and the reasons of their absence. Such reasom ancl time of absence shall 
be inserted in the muster rolls opposite the names of the respective absent officers ancl 
soldiers, and the certificates, together with the muster rolls, shall be transmitted by  
the mustering officer to the Department of War as speedily as t.he distance of the place 
and muster will admit. (Art. 13, Code of 1805.) (Art. 3, Sec. IV ,  Brit. Code, 1766.) 

Article 29. Any officer who thinks himself wronged by  the commanding officer of 
his regiment, and, upon due application to such commander, is refused redress, may 
complain to the general commanding i n  the State or Territory where such regiment 
Is stationed. The general shall examine into said complaint and take proper measures 
for redressing the wrong complained of, and he shall, as soon as possible, transmit to 
the Department of War a true statement of such complaint, with the proceedings had 
:thereon. , (Art. 34, Code of 1806.) (Art. 1, Sec. X I I ,  Brit. Code, 1765.) 
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Article 30. Any soltlicr who thinks himself wronged by an oificw inay complain to 
t h e  commall[lin$ ofliccr ol his regiment, who shall summon a. r~gilllclllal c,ollrt-martial 
for tlie doing 01 ~us t i cc  to t l ~ e  complainan(;. Either part.y ma;\- a l~peal  horn 811(,li rcoi- 
mental co~~r t -~na r t i a l  to a general m1n1-martial: bul i l  ul~rnl sui,h s(w)11(1 11carina &e 
appeal apl,cars 1.0 be  groundless and vesatious, thc parly appealing d l d l  b(? p l l ~ l i s ~ ~ ~ d  
a t  tllc discrc!tion oi said general court-martial. (Art. 35, ('ode ol 1SOli.) (Art. 2, 
Sec. X I I ,  IiriL. ('otlc, 1765.) 

~ \ r t ic~lc  $(i, No soldic~. hc1oonfiinfi to any r c~ i lnc~n t .  trool). I~ai.itY'!., or c,om])aliy sllall 
hire anolher to tlollis t111ty lor Iiim or 1):) cxc.usc~l  iron^ ( luly csc,ol)t ill ( , a ~ ( ~ s  oi sit,lmpss, 
tlisnl~ilit.?, or lcavc oi a1)senc.c. E v c ~ y  such soltlicr lountl gui1t.y ol liiring his duty, 
ancl the  person so l~irctl to (lo anot.1icr's tlulv, shall b' punished as a court-marlial may 
ilirecl;. (Art. 47, ('otle ol ISOG.) (Art. 7. See,. XI\', I h k  ( 'ode, lT(i5.) 

Article 37. ICvcry noncommissioned ollicer n-ho connivcs a t  such hiring of cluty 
shall Iw rPduccd. ISvery olliccr who kno\\-s ancl allon-s such practices shall 11e pun- 
ishccl as a co~~r l -mar t ia l  mix\r direct. (Art. 48. ('ode of 1806.) ( h t .  8, See. S I V .  
13rit. ('ode?. 1765.) 

I\rticlr 5!. I t  is  cnrncst,ly recommended to all oficcrs ant1 soldiers cliligc~~tly to 
at,tcnd divine scr\,icc. ;\ny olfircr \\-ho l)cha~.cs intleccntly or irreverently a t  any 
placc of divine \\orship shall l)e l)rouc$t Iwiorc x g ~ n c ~ l a l  court-martial. l.hcre to 1)e 
pltblicly and scvcrclv rcprimanclcd 1)y the prcsitlcnt t h ( ~ o F .  -\ny soldier who so 
offcl~ds shall. for his iirsl, olt'ensc, ioricit one-sixth ol a dollar; for oath furthcr offense 
hc  shall foricit a like sum and shall 1)e confinctl t\\.cnty-four holirs. The money so 
for[c%it,(d shall 1 ) ~  dctluctcd from his nc'xt p n ~ .  i111tl shall I)c applictl Ijy :I. captain or 
senior ollicn. ol his troop. l)at,tc.ry. or compa;iy to t h ~  ~ ~ s c  ol t,hc sick soldiers ol' the 
samc. (:\rL. 2, ( ' o d ~  of 1406.) (.\rt. 1. SF(.. I, I%rit. ('otl.', 1765.) 

Article 53. Any or1icc.r who 1 1 ~ s  any proianc 0at.h or cxt~clation shall, for each 
offcnsc, forfeit i n  pay $1. .\ny soldier I\-ho so oi'lcnds shall incur thc pcnaltivs pro- 
vided in the prcccdinji articlu; and all moneys forfeited for sric,ll ol'frnses shall be 
applicd ns t h ~ r e i n  providrd. (Art. 3.  ('odc of l l j O G . \  ( ~ \ r t .  L'. Scc. I. l lr i t .  C'odc. 1765.) 

;\rticlc 76. IYhrn f h c  rcql~isitc n111n1)cr of oIlict~1.s to form n genrral rourt-martial is  
not prc.spnt i n  any post or t l r tachn~cnt ,  the c.on~mantling ooficcr shall, i n  caws which 
rcquirc thc  cognieancc oi s ~ ~ c h  a conrt. report lo thc comniantliil$? oiliccr of the depart- 
ment,  TI-ho shall th(qmlpon order a court to I)e asscnlhlcd a t  the. ncnrcst post or depart- 
n:ent a t  n.hic11 thcrc may be such a requisite 11uml)rr ol oilicrrs mid sh:dl order the 
party accused, with necessary ~ritnesscs, to 1)c transport.cd to the placlt  here the 
said court shall bc  assembled. (.\rt. 86, Code of 1806.) ( ~ l r t .  23, American C'ocle, 
1786.) 

Article 87. All inenibers of a court-martial arc to behux-c with decency and calm- 
ness. ( ~ l r t .  72, ('ode of 1806.) (Art. 7, Scc. Xi', Brit. Code, l7G5.) 

Article 101. \Vhen a court-nmrtial suspends an olficer Lrom command, it may also 
suspend his pay 2nd emoluments for the  same time, according t,o the  m t u r e  of his 
offense. (Art. 84, Code of 1806.) (Art. 21, American Cock, 1786.) 

Articles 1, 10, 11, 12, 29, 30, 36, 37, 52, 53, 76, 87, and 701 of the  present code have 
been omitted from the  proposed revision Some of these articles have never met any 
real need in  our service and may for all practicable purposes be  regarded as obsolete; 
others embrace only matters properly within t he  filed of Army Regulations. 
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TIITATJS BY COTTRTS-MARTIAL. 

THURSDAY, FEBRUARY 13, 1919. 

UNITED STATES SENATE, 
COMMITTEE ON MILITARY AFFAIRS, 

Washington, D. C. 
Thc committee met, pursuant to call, in the committee roam a t  the 

Capitol at  10.30 o'clock a. m., Senator George E. Chamberlain pre- 
siding. 

Present : Senators Chamberlain (chairnian) , Myers, Thomas, Beclr- 
ham. Warren, Sutl~erland, McKellar, New, Frelinghuysen, Weeks, 
Johason, and I h o s .  

The CHAIR~I~IN. Gentlemen of the committee, them were a great 
many letters that  came to me, and I assume came to other members 
of this committee, complaining about the administration of military 
justice. I received a great many letters from parents of young 
men who had been court-martialed and sent to prison and from the 
young men themselves who were in prison, and from those letters I 
concluded, as you must have concluclecl, that  there were inequalities 
in the administration of military justice and much harshness and 
severity of sentence for the crimes committed, many of which were 
simple breaches of discipline, such as absence without leave, and so 
forth. These letters induced me to mention this subject in s little 
address I made in the Senate on the 30th of December, and later on 
to introduce a bill on January 13, 1919, to meet the situation, if pos- 
sible. That  bill mas tentative. This hearing is on that bill i n  the 
hope that  it or  some other measure that  mill meet the situation may 
be enacted. 

I . ask . to have printed in the record the bill that  is now under 
consideration. 

Senator WEEKS. What is the number of the bill, ~ r .  Chairman? 
The CEIAIRNAN. Senate 5320. 
(The bill is as follows :) 

A BILL To promote the administration of mi!itary justice by amending e-:'ting laws 
- regnlating t ~ i a l  by courts-mart~al, and for other purposes. 

' ~ e  i t  cwacted 7 ) ~  the Ser~mte a n d  House of Rep?.ese?ztatiues of the United 
States of Ameri,ccc iu Congress ass61?1,bld, That article 11 of the Articles of 
War i s  hereby amended to read a s  follo\vs : 

"ART. 11. APPOIXTJIENT OF JUDGE ADVOCATES.-For each general or special 
court-martial the authority appointing the court shall appoint . judge advocate. 
No person shall be appointecl judge advocate for a general co .rt-martial unless 
a t  the time of his appointment he is a n  officer of the Judge Advocate Geqeral's 
Department, except .that where an officer of that  department is  not available the 
authority appointing the court shnll appoint an officer of the Army recom- 
mended by the Judge Advocate General a s  specially qualified, by reason of legal 
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l w r n i i ~ g  : u ~ l  c!sperie~~ce, to : ~ c t  as  judge atlrokate. The ofiicer appointed a s  
ju t lg~  a(l\-oc:lte for a gener:~l court-ni:lrti:~l shall uot be 11 member of t l i e ~ o u r t .  
but shall sit \vith it : ~ t  ;11l l i~nes  in opeu session ;unl shall fltirly, in~partially, 
:ml  in :t jut1ici:~l nl:ulner perform the following tinties and such others not 
incoilsiste~lt herewith 21s lnay be prescribed by the l'resitleut in virtue of 
:uticle 35 of the Artices of W a r :  

" ( a )  I W e  upon all questions of law properly arising in the proceedings. 
" (1))  dtlvisc the co111.t :u~tl the convening ::luthority of any leg:ll tleficieucy in 

t l ~ c ~  constitution : l i l t1  coluposition of the court or in the cli:~rge ht$'ore it  for trial. 
" ( c )  At the conclusiou of the case ancl before the court proceeds to deliberate 

upon tlle fintling sum up the evidence in  the case 311d discuss the law applicable 
to it, unless both he iil~tl the court consider it uunevess:lry. 

"(cl) Take care, equally with the court, that the accused does uot suffer :uny 
disadvantage in cousequence of his position as  such, or of his ignorance or 
illcapacity to present his own case, and for that purpose the jnclge advocate, 
with the l)ermissiou of the court, m:1y call and examine soch witnesses a s  may 
:Ippe:lr to him necessary or tlesirable to elicit the truth. 

" 1 3 s  l.nlings mtl :~tl\ic~r, given i n  tllr ~)c~l 'orn~:~l lce of his duties mltl made 
of record, sliall govern the court-n1:~rtial. 

" I f  the judge ai1mc:~te dies, or from illness or any cause whatever is un- 
able to attend, tlie court shall adjourn nntl another jndge advocate shall be 
:Li)pointed by the proper authority, who shall act a s  jndgt! advocate for tlie 
~'esidue of the trial or until the jndge advocate returns." 

SEC. 2. That nrticle 15 of the Articles of War i s  herebg mnentletl to read 
a s  follo\vs : - .. 

" ART. 15. A P P O I S T ~ ~ T  OF I ~ I { O S E ~ ~ U T O R S . - ~ ~ ' ~ ~  ei~ch gener:~l or spec2i:~l coort- 
111:wtial the authority appointing the court shall appoint a prosecutor, and for 
each general court-martial one or more assistaut prosecutors when necessary. 
The prosecutor of a general or special court-martial shall prosecute in the 
name of the United States and shall, under the clirection of the court, prepare 
1-he record of its proceedings. Such prosecutor may be an officer of the Judge 
Advocate General's Department. In all court-luartial proceedings the accused 
shall hare the assistauce of and be represented hy counsel of his own selec- 
tion. Such counsel nlay be either a civilian lawyer or an officer of the Army. 
If military counsel be not selected by the accused, the court shall assign mili- 
tary counsel to assist in his defense if such counsel be reasonably available." 

SEC. 3. That articles 22, 30, 33, and 116 of the Articles of War a re  hereby 
amended by substituting the morel "prosecutor " for the words " judge advo- 
cate"  wherever they appear in the said articles, ancl by substituting the words 
" prosecutor or ally assistant prosecutor of a general or special court-martial " 
for the words "The  judge advocate or any assistant judge advocate of :I gen- 
eral or special court-martial" wherever they appear in the said articles. 

SEC. 4. That if the authority authorized to ,appoint general courts-martial 
has an officer of the Juclge Advocate General's Department present for duty 
on his stag, he shall not refer any charge to a general court-martial for trial 
unless the said officer of the .Tuclge Advocate General's Department shall in- 
clorse in writing upou the charge that  in his opinion an offense made punish- 
able by the Articles of War i s  charged with legal sufficieucy against the ac- 
cused, and that i t  has been made to appear to him that  there is prima facie 
proof that  the accuser1 is guilty of the offense charged. 

SEC. 5. That article 18 of the Articles of War is  hereby amended to read 
as follows : 

" ART. 18. C E I B L L E R G E S . - ~ ~ ~ ~ ~ ) ~ ~  of a geueral or special court-martial lnay 
be challengecl by the accused, but only for cause stated to the court. The court 
shall determine the relevancy and validity thereof, and shall not receive a 
challenge to more than one member a t  a time: Provided, That if the accused 
~t any time before the arraignment shall file in  the proceedings an affidavit 
of prejudice alleging specific grounds to show that the court by reason of mxt- 
ters touching its constitution or composition can not do justice, the court 
shall proceed no further in the case, but shall report the matter to the :ID- 

pointing authority for his decision." 
SEC. 6. Th,at when a court-martial shall find the accused iiot guilty upou 

al l  charges and specifications it  shall not reconsider, nor sllall the appointing 
;~uthority direct it  to :econsitler its fintlings: I)nt the president of the conrt 
or the s m n m a q  court shall iu11necIi:ltely inforin the accused and tlie officer 
by whose :~ut l~ori ty  h t ~  I I I : I ~  he in custotly of his :lcqnittnl, :nit1 u11c.h officrr 
shall thereupon immediately release the accusecl from custocly, unless he is in 
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custody for reasons ot l~er  th:ln the pendency of the charges of which he has 
been acquitted. 

SEC. .7. That section 1199, lievised Statutes of thc Gnitetl States, is hereby 
,(~nencletl to read a s  follows: 

" SEC. 1199. The Juclge Atlrocate Qencral shall rrceivc, revise, :ulcl ciuise to  
be recortlecl tho procertlings of ;111 courts-mutial, courts of inquiry, aucl mili- 
tary commissions. :u~tl pe~form such other duties as  have been performed 
1lrretofo1.e 1)y the. .Tutl::e Atlvocate General of the Army. Thc power to revise 
t l ~ e  proceetli~~gs of cour l s -n~r l i :~ l  c:onlerrecl upon tllc Jntlge Aclvoc::lte Geiier:ll 
by this section sl~nll be eserciscd only for the correction of errors of 1:~w n-llicll 
llarct injuriously nffectetl the subst;~ntial rigllts of an accus~d,  :111d1 shall in- 
clude- 

" ( a )  I'ower to disap~rove a fincling of guilty aucl to approve only so much 
of a finding of guilty of ;, particu1:Lr offense a s  inrrolves :I findinx of gnilty 
of a lesser inclueled offense wheu the record requires such findiilg; 

" (I)) Power to disapprore the whole or any part  of :I sentence'; 
" ( c )  I'ower, upon tlw tlisnp~1-ova1 of the wllolr of a sentence, to :vlvise tlle 

I;rol,er ron~ening  or c40utirming authority of the further proceedi~~gs that may 
ancl: shoulcl be h ~ d ,  if any. If upon revision. under this section, all the find- 
iugs and the sentence be disapproved because of error of Innr ill the proceed- 
ings, the convening or c!onfirnling m~tllority may l;~\\fnlly ordcr :I Ilen- trinl 
by- anotller court-1unrti:ll. 

" Sentenvrs inrol\-i11g (leatli, tlis~nisunl. or t l i s l ~ o ~ ~ o ~ ' ; ~ l ) l r  tlisc11al.ge froin the . 
service s11:~ll uot bc rsecutetl pending reciniol~. I f  in ally case a sentence 
thong11 valid shnll nl)pear upon 1.evisio11 to be unduly severe, the Jntlge -4dvo- 
cate General shall ~ualce a report and recommendation for clemel~cy, \vith*the 
reasons therefor, to the Presitlent or the military authority having power to 

eral courts-martial. 
SEC. 9. That all laws or parts of laws incoilsistel~t with tllis act are hereby 

repealed. 
The C H A I R ~ ~ A X .  Gen. Ansell is here. ZIe has been acting as Juclge 

Advocate General since Gen. Crowcler W:LS appointed Provost Marshal 
General, and I am going to ask him to  discuss the situnticm :md the 
remedy that ought to be applied. - 

Gen. Ansell, will you give your full name, i d ; ,  and p ~ s e n t  nisiql- 
ment ? 

STATEMENT OF BRIG. GEN. SANUEL T. AWSELL. 

Gen. ANSELL. Brigadier general, Judge Advocate General's I )qx~r t -  
ment, United States Army, on duty in the office of the Judge Ad~rocate 
General. 

The CHAIRMAN. You have been acting as Jnclge Ad\-ocate General 
since when ? 

Gen. ANSELL. The  office was turned orer to me by Col. TT7inbliip, 
judge advocate, by ~ i r t u e  of my seniority in the office, in tllr 1,:tte~ 
days of August, 1917. 1 hare been tlie senior officer in that clepartllic~~t 
from that tlme, excepting the period of three or four months in which 
I was in Europe, and excepting the times 11-hen Gen. Crowcler him- 
self has been present. I ought to say that  Gen. Cro~vcle~ himself 
has, of course, been a t  all !imes Judge Advocate General. I hare been 
responsible for the adrnmistratloa of the office only as a senior officer 
is always responsible when his chief is phvsically absent. 

The  CHAIRMAN. General, have you read the bill S. 5302, which has 
been printed in the record 8 
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Gen. A ~ s r r > r . ~ .  Yes: sir. I read it  when it  first appenrecl. I l i : ~ r ~  
rdflectec~ epon it  since. I hare  not hacl time to make ;I t,liorouglr stlldy 
of the bill. I think i t  ~voulcl lie helpful for me to s:lg that  in tlie light 
of my experience as an officer of tlre Army and of nry experience :Is 
one especially interested in the adnlinistratioo of militrrly jllstiCe 
throogholit my coniniissione(l sei~vice. iln(1 :IS one lliost ~ ) : I I * ~ ~ c ~ I ~ : I ~ ~ ~ ~  

interested in the edininiutrrtion of nrilitnly justice d111i11g this ~r:lr ,  
tlie bill meets with my general approval. 

The C ~ r a m x r s .  You think, Gen. ilnsell. that  tlie law :IS n o ,  on the 
statute books needs :~niendirient? 

Gen. ANSELL. I do, decidedly. 
The C ~ n ~ m r a r .  717ill you go into the subject at lmgtlr. in you,. o\\.n 

way, to show rihy rind wherein the prese,nt law is in need of solne 
amendment? I would rather poll no~llr l  trllre this subject o p  ill ;llrv 
~ a y  you spe fit, Becruse the committee wants to yet i t  tlre f:lcts. 
if the  l a ~ r  1s insufficient or inefficient, or if i t  is not properly :Illminis- 
tered so r s  to  cause lra~shness in the inflicting of pcl~;~l t i rs .  rrr 1T;lnt 
t o  know tlre whole facts. 

Gen. AXSELL. Proceeding in t l r ~  ~ S L I : I ~  wily ~ l r m  we :Ire contelll- 
plating a project to  einencl existing law: i t  noulcl be lrell~fol t o  point 
out what I conceive to ha the. existing striking cleficiericies :rnd give 
you my views, a t  least, of tlre remedies that  ought to  lie ;tppliec1. 

I n  the first place. there are, tn-o dianletric;lllg opposed loyal theo- , 

ries as to  courts-lr~artial. One is t l ~ t  i l  col l~. t -~irar t , i~l  i-. an e s e c ~ ~ t i y ~  
agency, belonging to ancl uncler the control of tlie mi1it;lry coin- 
~rrancle~, and is but a board of officers apl~ointed to inrcstig;lte eIr:lrges 

:!nd report tbcir fin(lings to  the ctunmmder for his :lpproral. Under sllch a theory :I comnran(lr1~ csn.ciscs :I lal-ge :tii(l :limost ~ l r r l~x t ra i l r~d  
(liscretion in dcternlining (1) w h o  slinll be trircl. ( 2 )  tlre s ~ ~ f f i c i ~ ~ ~ ~ ~  
of the cli:~rge, (3 )  the prini:~ t nc i (~  s~ificir!rcy of the proof. (4 )  tile 
composition of tlre court-martial, (5 )  passing 11po11 ;111 qnestions of 
law nrisiog (hiring the progrerb of the trial. and (6)  r e r i e ~ ~ i n ~  the 
rc.cortl for what lrc may concei\-e t o  he its sllfficienq in Inn- :Inc] fact. 
111 of these questions are controllei1 rmiler sorlr s theory. not by l a ~ r ,  
h t  by the power of military comlnnnd. 

r l l i n  I other theory is that :I court-i~l:lrt~i:~l is jrrherelltly j l~dici ;~l .  its 
filiiet-ions from ljegiiini~ig to md s r r  ju(1ici;ll. ancl :Ire to be reg~ll~ltcd 
:mil limited by tllc rstnblisliecl princil)les of jerii1)lodrnee ~~-1iielr 
govern tlic. cscr&c of j~ttlicial functions in our  system. 

Ob~ious ly  tlrn first tlrcory ~~-011lil better nrrorcl witlr thosr goicm- 
iiients ahicli arc classecl as i~rbitrary. a.lrilp the jnclieinl tlreorg is the 
one n-liich would seclil lwst atlapi-etl to our ow11 1ibcr:il institl~tions. 
Yet the former theory. tlrc :~rbi t rary systenr, js the one ~~-1ricll we still 
lmvr, nn inlieritr~nee of reaction:lyv clays. The Seprenre Conrt lias 
:~]s.nys rreopniecil the ialiermt jodicisl quality of co~irts-n~:rrti:~l; 
Congress. howl-er. do~lbtlcss reflecting 111-gel~ {.Ire niilitilrg 1-ie~r, 
lras legislatnl i . i l th~r upon the other theory. and the otllrr tlieoq- is 
tlic on? ni)lilit:ail?e(l in o ~ l r  Army in practice. Our  systeln of conrts- 
mariinl. while mbjocting every nrnn in the establislrmmt to tlie direst 
]xnnlties. men clmtli. ~~mceecls  to do so iritlrol~t requiring o r  contem- 
plating the ~nr t ic ipa t ion  of a single man of legal qua1lfic:rtions at 
; l q r  phase froni the filing of tlre charges to  tlie nionicnt of execution. .\ 1 see it. that  fact alone is sufficient to condemn the system. regnrd- 
IWS of wh2t we may tliinlc of the results. 
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Of course, much error must be comnnlitted and injustice done by 
crude boards. Wha t  i s  done now administratively t o  modify 

their asperities and correct their bluirclers is done extralegally, is in- 
sufficient, and i s  subject to change a t  the mere wliini of military 
yower. Prewntion of injustice is bettor than any attempted cure 

i t  a ftcr i t  lras once been inflictecl, ancl the way to avoid error is to 
pllt the case a t  tlre start in the liaadr ol: a inan who k n o ~  s what error 
is. I n  such a system as ours tlie erl:ors accumulate from bottom to 
top, and a t  the top there is no authority for  their correction. 

As  a result of my insistence in the early clays of this mar that  we 
should bring tliese trials uncler legal subjection ancl  super^-ision, some 
ndininistrative action was taken to palliate, but not remedy, the situ- 
$tion. ITnder it  many of the most serions cases are reviewable by 
our boards of r c v i e ~ ~ ,  composecl of excellent lawyers, organized by 
nly order. They have labored with the utmost cliligmce; uncler all  
the limitations of the existing system and practice they have per- 
formed well their task; they have saved much injustice by the force 
and pers~~asiveness of their arguments; mithont them and their 
efforts, bacl as the situation now is, i t  woulcl have been shockingly 
worse. But  they have no authority whatever; their Rinctions are 
extralegal ancl are no more than mere suggestions or  advice to  a mih- 
tary conimancler. -4. re\ isory power a t  the top of tlie system, carry- 
ing with it the incidental power of supervision, woulrl hare  resulted 
in bringing these courts \vitliin legal subjection. 

I had  occasion shortly after I came to  be the senior officer in  tlre 
ofice of the Juclge Advocate General to  point out what I conceived 
to. be the worst possible cleficiency in  the existilig code nncl i n  the ex- 
isting system of military aclminiitration. I encleavorecl a t  that  time 
to deduce out of a section of the Rerisecl Statutes a power ~vhich  I 
thought was properly cleclucible, but which, if i t  were so cledncible, 
had remained unused for  many years; that  is. the long-established 
practice of the War  Department was opposed to the view vhich, as 
Acting Judge Advocate General, I took. 

I expressed myself at  that  time fully as to  what I thought tlie 
law fairly construed was, o r  as to  what I thought i t  onght to  be. I 
think that,  with the permission of the committee. and pursnant to  
what the chairman lras said, if I should rend to the committee the 
views tha t  I then expressed there mo~dcl, i n  tlre long run, be a saving 
of time and a reading of those views probably result i n  a 
clearer presentation of wlrat I conceive to  be the chief clifficulties of 
the existing system. Of course, I disclaim any clesire to read these 
views of my own for  the purpose of accentuating any difference t ha t  
I may have with any officers of the Army o r  with any persons i n  
authority. I present them only because it is the best way of pre- 
senting my views. 

The  CHAIRMAN. Have you got tlie nle~noranda wit11 you? 
Gen. ANSELL. I have. 
The CHAIRMAN. TO whom was tha t  presented, or  for  whom was 

i t  prepared ? 
Gen. ANSELL. It was presented t o  the Secretary of War.  
Senator WEEKS. When?  
Gen. ANSELL. I n  the  latter days of October o r  early November, 
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Senator WEEKS. What action did he take? 
Gen. ~ ~ N S E L L .  The  action taken by tlic Secretayy of War ~vas  in 

effect to dciiy the (ls~stcncv of tlic 1 ) 0 6 ~ ~ . ,  to  ilircct Gcn. C m \ ~ r d ~ ~ ,  
not me, t o  make a, further study, and ultimately, h ter ,  there \Iras 
transmitted to the two conilllittees of Congreis a clraft of a bill 
which was designed, in part  at  least, to  inert thc objcctioni to the 
existing deficiencies wliich I had voiced. 

The CIIAIR~IAK. That  was in ,Jann:~rv, l!)lS? 
Gen. ASSELL. Yes, sir. 
Senator NEW. By whom was that bill submitted, ( h i .  ,insell? 
Gen. ANSELL. That  bill was submitted by the Secretarv of \JTal.. 
Senator Nnw. Prepared undrr his direction? 
Gen. ANSELL. Doubtless. - - 

Senator ~ ? 7 ~ ~ > ~ r s .  Did he 1.r11l-y i n  jv~.iting 1-0 roll ? 
Gen. ANSELL. Yes, sir. His views will :tppear i n  t,llis 11ie11,o- 

randum. 
Senator T/ITEE~~. I n  pour memoixndnln? 
Gen. ANSELL. Yes, sir. 
Senator FRELINGIIUYSEN. Did he reply to yonr rrport with x writ. 

ten memorandum or letter? 
Gen. AXSELL. Yes. sir. 

i - -  
Senator FRELINGHUYSEI~. Have you a copy of tha t?  
':en. ANSELL. Yes, sir. 
Senator FREI,I~GI&Y~EK. Yon will file i t  after you read your re- 

port ? 
Gen. ANSELL. Yes, sir. 
The  CI~AIR~IAN. The  bill to whic:h you refer is lwncling on tlle 

calendar of the Senate committee ns Senate 3692, and purports to be 
a bill to amend sect'ion 1190 of the Re\-ised Statutes of tlie United 

' States. That  is the one to which yon refer? 
Gen. ANSETL That  seems to be the one, sir. 
I wish, if i t  he appropriatt. nncl iil order. to l)resent illy o\vn views 

on this s~ibject. to  say rmnetliill;: at the proper time reg:~rcling this 
I d 1  to nmend sectiol~ 11%). 

: The thing vliich s t ~ ~ i c l <  II!P :1iic1 w1iicI1 SCCI~IS  to me to ch:~llengc 
general attention, wns this: : ~ n d  it is \\-h:~t I concei'\-e to he a great 
legal fact :  When n-e entnred upon this v-nr this was tlie state of the 
1 The War  Departmrnt l k d  no poxer. according to the practice. 
to revise any jltclginent of :t c,o~irt-martial. howerer erroneons and 
IIOIT-ever ~~rejnclicial, when nieasured by estal~lisliecl standards of 
law, that juclgment might 1)e to the accnsecl. The IqTnr Department 
woulcl see that a sentence was not carried into execution if i t  n-as 
trnarded 1)s :I col!;t that was IT-ithout jl~risdiction, but according to 
the c1epartment:d riwv no matter horn g i ~ s s  and prejnclicial the errors 
coinmitted were. no matter how 1nmlt.s~ the proceedings. when judged 
by established principles of law. no matter lion- shoc1;ing the error. 
if the court hacl jnriscliction tlie sentence must stand. This is s110wn 
to be so by the digest of opinions of the Juclge Advoc&te General, and 
this was said to be tlie fact 1)y tlie Seci.et:~ry of War and the Judge 
Advocate General when they proposed the hill to wliich the chairman 
ht ter ly referred. That  is, i t  had been the settled construction and 
practice of tlie TVnr Department and its law officers to re,gnrd as final 
and beyond all appellate or corrective action the jud,ment of courts- 
niarti:d when approved by the authority appointing the court? except- 

9 
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illg in cases where the proceedings mere clearly coram non judice. 
It has been held by the .Judge Advocate General in inany cases that a 

pronounced by a court-martial and approved by the proper 
authority was final and conld not be reviewed or set aside 

by the President or m y  dep:\rtnlent of the Government unless the 
com.t was ~vithout jurisclictioll. 

Shortly after I came to be in charge of tlie o f h e  there as n case 
bhat came to the office which challenged sharply lily attention and the 
attention of the 1 4  or 15 associates who were at  that time serving in 
the ofice. Those assistants consisted of lawyers who hacl recently 
come to us under comnlissions in the Juclge Advocate General's de- 
partnient from civil life. Used ns they \\we, of course, to a system of 
j~irispruclence wllich pro\ ided for the correction of errors other than 
those that were jurisdictional, they naturally remarlred lq,on the exist- 
ing sitmtion, :dl conceding that this case was p a r t i c ~ l ~ r l y  flagrant 
TI-it11 error and s~tch  that any court of appeals anywhere in the land 
conld not ha\ e permitted tlie jud,anicnt ancl sentence to stand. 

Senator WXEI~S. TITotl1d i t  11e difficult to point out just what this 
particular case referred to?  

Gen. A h ~ ~ : ~ ~ ~ J .  I will nndertalre to do so froin memory at the present 
time. . I 

There n-as, as I reniernber it, a reginlent of field a r t i l lev  stationed 
sonlet\-here in Texas, in that department. I n  those claps our young 
regular officers were just coming to high command. I speak in this 
respect subject to correction, but the very firm impression that  I have 
is that this particular regiment had fallen nnder the command of 
a very young officer, not long since out of the Military Ilcademy. It 
is further illy inipression that the particular commaid to which these 
accused belonged was also nnder :L very young officer. the comnland 
being, I think, a battalion. 

As I recollect it ,  these accused, all of u7ho111 TTret'e iloncomlliissioned 
officers of the commancl-most of tliein, ; ~ t  least, were nonconimis- 
sioned ofhers-were found engaged, perhaps in thy company street, 
in shooting craps or some such form of gambling ainuse~iiellt as that,  
doubtless in violation of the usual camp order. They were told to 
stop this, ancl something occurred? perhaps other than a prompt 
obedience to this direction, but which, as I recollect it, was not at  
all serious, that caused the officer, the accusing officer, to put these 
nonconimissioned officers and the others, if there were others-pri- 
vates-in arrest. The nest morning when the officer came clown to 
drill his coninland these noncommissioned officers were not at the 
place of drill. H e  sent for  them and got into communication with 
them, and found that  these noncommissioned officers were relying on 
the general regulation that a noncolnlnissioned officer in arrest n7ill 
perform no duty;  a t  least, none excel~t by order of an authority who 
can dispose of their case in arrest. The officer ordered them to drill, 
and they still relied upon what they conceirecl to be their rights nnder 
the general regulation. They were told that  their c o l ~ l ~ ~ ~ t  savored 
of mutiny; they thought otherwise, and in a respectful way said so. 
They were tried for mutinous conduct. They were, as I recollect--- 

Senator WEEKS (interpbsing). By whose orders? 
Gen. AXSELL. Charges, of course, had to be preferred by that  officer. 

Those charges, with the usual extract of evidence. went to the depart- 
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ment coinm;lncler-the officer coininanding the Department of Tesas- 
i~nd  by hi111 a conrt \v:~s oldered for the trial of these men. 

Senator ~T'E~cICS. I asstme. of course. that they went through the 
reg~ilar milit:~ry channels ancl werr npp~~oved by the colonel of the 
regiment ? 

u 

Gen. ANSEI~L. I)oubtless. 
Senator Wlrrms. Was this l~gin ient  a Sational ( ~ I : I I * ( ~  ~ ~ g i ~ l ~ c l ~ t ?  
(fen. ANSELL. I t  was ;I Regular Rrniy regiment. 
Senator W m m .  A liegul:11. Army 1-egiment ? 
Gen. ANSELL. Yes, sir. 
They were tried ancl convicted of mutiny or mutinous conduct and 

sentenced to imprisonment ranging, according to  my recollection, 
from three to eight gears, together with dishonordole tliscl~arge and 
the usn:~l forfeitures of pap and nllowances. 

When that case came to he reviewed by our office i t  prescntecl to ns 
gross illegalities and cleficiencies which were such, when judged ac- 
cording to law, as to require a setting aside of the jl~clgment in their 
cases, became the charge itself was, a s  I recollect it, insnfficient to 
charge mutiny or 11111tino11s condnct, for the reason that the evidence 
clicl not reasonably support the findings. There w;ls. we thought! 
jnclgccl by any rule, no appreciable evidence to s~lstnin the findinfi of 
guilt. The judge. aclrocate himself we found guilty of highly im- 
proper conclwt as ;I prosecutor. These things I now recall, and they 
probabl~r were the principal ones leading to our conclusion. Under, 
as I say, established rules of the War Department nothing conlcl be 
done in those cases to moclify the juclgment of that co~ll*t-~.ll;~rti:~l ; I 
mean legally to modify the juclglnent of the- conrt-martial. 

This being t,he first. important case, we had office conferences upon 
it. I t  IT-as the beginning of the va r .  We l r x x  there moulcl be 
Il lRllJ '  others li1rr> it. I t  W ~ I S  essential to eliscorer if me could find 
some n~ethocl of establishing legal control over such court-martial 
jndgments. I t  was  a l l~at ter  of rnst inlportance, and after confer- 
enres estendiug 'owr two or tllrce weeks with the officers on cluty 
with i:le, ~ v c  prepared this memoranclnn~ with the usual formality. 
1t is x men~or :~nd~u~ l  for the Secretary of War, for his persona1,con- 
sideration, and the snbjcct is :  Anthorit,y restecl in the ,T11dg3 Aclvo- 
cato Gencrr~l of the Aruly by section 1109, lievisecl Stntntc1. to " re- 
ceive. revise, ant1 ci~nse to be recor(lec1 the procceclings of all courts- 
martial. courts of inquiry, and military cominissions, and perform 
snc.11 o t l w  cluti:>s as have l~een perfornlecl heretofore loy the Judge 
Adrocate Generd of the Anny." The me~inorancl~~n~. whir11 with 
your permission I will non. refid, is as follows: 

I t  is my duty to bring to your attention and present to you my view upon 
a long-existing situation vhich :?rose of an ill-considered :uncl erroneous change 
of attitude upou the part of this office that occurred n-ithin a score of gears 
after the close of t h r  Ci\-il War-;I situation ~vhich has endured ever since in 
the face of the lan7 antl in spite of attentling clifticulties but without reexamina- 
tion, and 11-hich has profoundly affected the administration of military justice 
in our Army. I refer to the practice of this ofice, atloptcrl i t  seems in the early 
eighties, to the effect that  errors of law, appearing on the record, occurring ih 
the procedure of courts-martial havi~lg jurisdiction, however grave ancl prej- 
udicial such errors niay be, are  absolutely beyond all power of review. 

This nonuse of power n.hich Congress authorizerl ancl required this ofiice 
to exercise, has, in numberless instances of courts-martial of members of our '  
Military Establishment, resulted in a denial of simple justice guaranteed them 
by law. Under the rule, concecledly illegal and nnjust court-martial , sentences, 
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when once approved ant1 ordered executed by the authorities below, pi~ss  be- 
yond all corrective po\yer here and car1 never lle remedied iu the slightest de- 
gree or modified, except by an exercise of csecuti\~e clt~nle~~c~~--:ln utterly in- 
adequate remedy. in that it  must proceed upon the predicate of legality, can 
,operate only on unesecuted l~unishinent and, besides, has no restorative powers. 

The last and most flagrant rase of. t l ~ c  many recent ones which hare inorecl 
me to exercise :in tiuthoritg of this office which has long lain clormnnt, per- 

. 

haps denied, in respect of which I tlirect you this ineiuor:lndn111, w i s  the recent 
.case of t& trial and convictioll for mutiny of 12 or 15 noncolnnlissiolled officers 
of Battery A of the Eighteenth Field Artillery, resulting in sentencing them 
to dishonorable tlischargr and long terms of imprisoninent. Those men (lid 
not commit n~utiny. They were ilriven into the situation which served a s  the 
basis of a cllarge by the on~varr:~ntt?cl ;und capricious conduct of a young oficer 
commar~rling the battery who had been out of the Military Academy but t\\w 
years. Notn.ithstanding the offense was not a t  all made out by the evidence 
of record, notwithstancling the ol~pressive ancl tyrannical concluct of the bat- 
tery commander, n o t ~ ~ ~ i t h s t a n d i ~ l ~ g  the unfair antl nnjust attitude of the judge ' 

.advocate- 

The CIXAIRMAN. YOU are speaking of the ' Judge  Advocate there? 
Gen. ASSELL. Yes. IIContinuing :] 

which :~lso :~pl)e:~recl on the record, these noncoil~n~isrioled oilicers !\ere espelleG 
from the Army in dishonor and sentenced to terms of iniprisolllnent ranging from 
seven to three years. The court had jurisclictio~l, and i ts  judgment and sentence 
for that reason could not be pronounced null and void, but its condnct of the 
trial involvca the rommissiun of lnany errors of law which appeared upon the 
face of the record, and justified, upon revision, a reversal of that judgmmt. 

Senator WEEKS. May I interrupt you at  that  point? You say that  
that could not be corrected by the reviewing authority? Could not 
the President set aside that  sentence entirely ? 

Gen. AXSELL. NO, Senator. 
Senator WEEICS. Does he  not do so in  the case of trials in the Navy? 
Gen. ANSELL. I can not speak aclvisedly of the Navy. 1 can speak 

Yerp advisedly of the Army. It is only when the President, by virtue 
of being either the conl-ening authority himself or by virtue of being 
the confirming authority of certain sentences, can set aside the judg- 
ment. 

Senator WEEITS. Isn't he the confirming authority in all cases of 
general courts-martial 1 

Gen. ANSELL. NO, s i r ;  not a t  all-only very few. [Continuing:] 

This case showecl the extreme and urgent necessity of recsalninatioll of my 
pon-ers i n  such cases, ancl, :after thorough cwsicleration ancl with the concur- 
rence of all my office aqsociates, I took action in that  case and conclucled my 
review a s  follows : 

" In the exercise of the po\ver of revi~ion conferred upon mp by section 1199. 
Revised Statutes of the United States, I hereb3 set aside the juclgment of coI1- 
viction antl the sentence in the case of each of these several defendants and 
recommend that the necessary orders be issued restoring each of them to duty." 

Since this invo:ves a departure from long-gstablishecl peace-time administra- 
tion of this office, I deem i t  my cluty to acquaint you with the reasons therefor. 

Yon, Mr. Secretary, and your inlmedi,lte military advisers, never appreciate. 
I think, the full estent ot the injustice that  has been done our men through the 
operation of this rule. Officers of our Army, however sympathetic, can not ap- 
proach a proper of the depth, extent, and generality of the injustice 
done, unless, through service in this office, they have seen the thing in the aggre- 
gate. A proper sense of the injustice can be felt only by those v:ho exercise imme- 
diately the authority of this ofice. Indeed, those thus experienced can gather 
the full impression of the wrong clone only by a complete mental inclusion of 
t h l t  v a d  nnmhpr of case, where collcededlv corrective power ought to have been ---" . --- -- -- -- - 

but was not exercised in each Fear of tile past forty-odd years. 
My entire service, during all of 11-hich I hare been keenly sensible and 

illol.ally certain that the office practice was wrong, iny r i s  years' service ill this 
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Senator NEW. 'rhose errors n-ere pointcd out previonsly, you say ? 
Gen. ANSISLL. I say I IMT-C: clone so, ancl frc?qucntly errors hacl to 

be pointed ont for the purpose of having tJie :~utllorities mitigate 
the pnnishnlent as ~ilnch as they c ~ n ~ l d  by :III extension of clemency. 

Senatol* NEW. 170n h a w  ? 
Qen. SNSICLT,. lTes, sir. 
Senator NEW. Those instances were made imtters of secortl? 
Gen. A s s e ~ r , .  They were ; yes, sir. 
Senator FIIEI,INGIIUYSEN. They were pointed out t,o the co~iiinand- 

ing officers who ordered the courts-martial? 
Gem -!NSELL. As a. rule, they wme not, sir:  because :2t that  time, 

before we publishecl an order requiring the comtnancling officers to 
stay the sentence in cases miiich ~ronld  put tlw accusecl beyond the 
power of restoration, their action became filial, the sent,enc,e was 
approved, ancl i t  was u p  then to the usual clen~ency power. Fre- 
quently, of course, the various convening suthoritics, upon their own 
initiative? as well as ours, r-.oinetinles long after the case hacl been 
reviewxl n11d the jitdgment had gone into effect, did exercise the 
polrer of niitigation which the articles of war authorize them to do. 
[Continuing :] 

All of this, of coursr. h ; ~ s  been utterly i i ~ l e q u a t e .  I t  has not righted the 
wrong. I t  has not 111;1tlc nll:i.nds to the injured III:III. I t  l ~ a s  uot restored him, 
1 1 1  I o r  h i  to his l o i o r l e  t i o  I t i  service. I t  could do 
110 nlorc than grant pardon for ally portion of the sentence not yet esecuted. 
Such n situatio~l co~iiu~a!ltls nie to say. with all tllc eluphasis in my power, that 
i t  i1111st ht! clla~iged nut1 cllallgeil xitliout delay. This oftice inust go back to the 
law a s  i t  s t a i~ds  so c l~nr ly  written. ant1 in tlic interest of right and justice. 
c,sercise that ai~thority n-lrjcli t l ~ c  1;lw of (:ongress h:is commanded i t  to ex- 
ercise. 

Tlie .Jutlce Atlvocnte Grnernl o f  the A r l l l ~  is to revise all courts-martial pro- 
cw,tlings for prejudicial error ant1 correct the saiue. The law as i t  esists to- 
day is to be fonntl ill s c ~ t i ~ ~ l  1199, It(,\-ise(1 Statutes, n-herein i t  is provided 
that : 

The Judge Aclvoc;~te Generill sll;lll receive. yevise. and cause to be recorded 
the 1)roceedings of a l l  courts-iuartial. courts of inquiry, and military com- 
missions, rind perform sucli other duties ns have beeu pel;formed heretofore 
by the Juclge Ad\-ocate (;wrr;ll  of the .\rlny. 

The word " revise," whether ksed in i ts  legal or ordinary sense, for both 
are  the same, can h a w  but one meillling. I t  signifies an examination of the 
record for errors of law upon the face of the record alid the correction of such 
errors ;is may be found. 

Senator FRE~, IXGII~~Y~ES.  I'ou :Ire renclering Tour quotation of the 
lam ? 

Qen. ANSELL. The quotation ends with the words "Judge l d r o -  
cate General of the Army." 

Senator SUTIIERLASD. HOW long had that law been in effect? 
Gen. ANSELL. The antececlents of that  law, I think, are to be foaud 

in : ~ m  act of 1862, of 1864 and of 1866, in other worcls? 

D 
TRIALS BY COURTS-MARTIAL. 13 

Senator FRELIXGHUTSES. The statute has been on the books ever 
since 18621 

Gen *QNSELL. Yes, sir ; Senator. [Continuing :] 
' 'Ikvise," or its exact synonym "review," is a word so frequently found 

in the lam and so familiar to a11 lawyers that i ts  meaning can never be u i s -  
taken. Wheu used in colnlection with judicial proceedings, it  can involve 
no ainbigui*. I :lm justifierl in entering upon :I construction of the word only 
by the f;lct that this oHicr for so long ;I time has ignored its mcaning. 

Senator FRELISGIIUYSEN. May I interrupt you a iuonient ? By that 
you mean the Judge Advocate General has appellate authority? 

Gen. ANSELL. That  was the proposition. 
Senator FRELINGIIUYSEN. That  is your holding? 
Gen. ANSELL. That  is my holding. 
Senator SUTHERLAND. Though he had not exercised i t  for 40 years? 
Gen. ANSELL. For  40 years. 
Senator WEEKS. Did the Jndge Advocate General's office ever es- 

ercise i t ?  
Gen. ANSELL. My inspection of the record. such as I could make 

of it in the two or three weeks we were studying this, c~usecl iile to 
make the statement in here that Judge Holt. Judge Advocate (?en- 
era1 of the Army durina the Civil War  period ancl for some time 
thereafter, did exercise %is power of revision. Tha t  has been q~les- 
tioned, however, and I think properly so: as to whether Judge Holt 
did more in  effect than recolnlnend to reviewing authorities and to the 
Secretary of War  what action they should take, is, in the light of 
studies that  have been made since, doubtful. I can only ss~y that in 
form, a t  least, his pronounceinents seem to be a declaratioll that this 
sentence should be set aside or this sentence is invalid. 

Senator FRELINGHUYSEN. Who serred as Juclge hclvocate General 
during this period of 40 years? 

Gen. ANSELL. There hare  been several judge advocates general sue- 
ceecling (;en. Holt. There hare  been Gens. Dunn, Lieber, Davis, and 
Crowder ; and I ain conscious of having omitted some one. 

Senator SUTIIERLAND. I suggest you supply a complete list for the 
record. 

Gen. ANSELL. Yes, sir. 
Senator FRELINGHUYSEN. Has  aiiv one of these ever held with this 

construction you are going into? 
- 

Gen. ANSELL. Expressly held with me? 
Senator FRELINGHUYSEN. Yes. 
Gen. ANSELL. NO. 
Senator FRELINGHUTSES. Has  anponc ever held di~ect ly against 

you ? 
Gen. AXSELL. Yes, sir:  but i t  seenls to me a sort of sub silentio 

holding, but necessarily against. the view I ,advance. 
Senator FRELINGHGYSEN. Has  any expert in military law ever held 

to your construction? 
&en. Ax SELL. Not unless you should consicle~ that officers, both 

f e ~ u l a r  and newlv commissioned, who have been associatecl with me a 

during this \Tar, fall  within pour classification. 
Senator FREL~XGI-~UYSE~.  y o u  mean suborclinates on pour staff or 

in your office? 
Gen. AXSELL. I do. , 
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Scnator SUTIIEKLAXI). The great increase in the number of the 
cases antl the irnportancc of them at  this time has causecl you and 
yo11r associates to want to consider this q~~es t ion  more deeply than, 
p e r h n p ~  it has been consiclered hcretofore? 

Gen. ANSELL. This is cloubtless true. 
Senator I ~ R I C L I G I I ~ Y S ~ .  Has  any court of t,he United States ever- 

consitlerecl ancl construecl this statute as yo11 construe i t ?  
(;en. ANSELI,. Yes, sir. 
Senator T E ~ o m s .  DO you quote i t  there? 
Gen. ASSELL. Later on. 
Senator T E I O ~ S .  I thinlr i t  would be well to go on, then. 
Senator FRELIX(:IIUTSEN. When you come to quoting those cases,. 

\\ill yo11 sinlply ii~tlicate them in your answer? 
(;en. ANSELL. It probab1y will come rather late. I t  is a long dis- 

cussion. 
Senator Tm;\ras. I t  is a very interesting one. 
Senator JOIISSOX. Do yon tell as well whcre tlie contrary view has 

been held ? 
(ten. ASSELL. 1 thinlr I h a ~ e  treated the question fairly. Of course: 

I intcntlecl to treat the question fairly. I think I ought to say in 
fairness to the Senator who just asked me about whether any civil 
co111t had llacl occnsion to construe this statute, that in the original 
bricf, the one I h a w  here, I clicl not consider that case, because while 
tloubtless we hacl li110~11 of i t  ancl it w:~s cited in Winthrop, i t  did not 
challenge my attention. I t s  reference is in a little footnote. 

Yenatoi- F~IEI~ISG~IUYSES. Y0.u will cite that case? 
('xt?n. AXSELL. Later on we consicler that case. 
The C m ~ m a s .  Those who werc associatecl with yon agreed wit11 

you in your view that the law gave power of revision and correctioil. 
MTwe there any of them asscciatecl n-110 clifferecl from you? 

Gen. ANSELL. There y s  none. They were unanimous; but Col. 
White, a,regular judge aclvocate, appenclecl to his concurrence a state- 
ment that, while he hacl no question about the legal correctness of 
my view, he was a little fearful lest the Army be clistnrbed by the 
holding that the final judgment of a court-martial approved by the 
revieping authority coulcl be disturbed by the Judge Advocate Gen- 
eral. H e  wondered if that woulcl not be very disturbing. 

Senator THOMAS. I t  ought to be, and I hope it will be. 
Senator FRELINGHUYSEN. Will you please indicate t,he names of 

the officers who concurred with you? 
Gen. ANSELL. I shall do that  if you permit me to do so as we go 

along. They $re shown here. 
Senator FRELIXGHUYSES. Very well. 
Gen. ANSELL (continuing to read) : 
The word " re\-ise," by the Standard Dictionary, is  defined thus: 
" To go or loolr o w r  or esn'mi~ie for cn~.rrction o f  errors or f o p  the purpose 

of suggesting or innlring an~cntlmcmts, additions, or changes ; rees;umine ; re\-iev . 
Hence, to change or corrcck anything as  ,for the better or by authority; alter 
or reform.'' 

And tlie word " review," !.ire11 therrin as a synonym for revise, is  defined 8s:  
" T o  go over and esanline again; to consider or examine again ( a s  some- 

thing done or acljut1,ged by 3 lower court) with a vie\r to passing upon its 
legality or correctness: reconsider n-it11 a view to correction, as  the court of 
al)peals revien.ec1 the jutlgnient. the judge re\-iewed and retasetl the hill of cost; 
to see or loolr over ; again ; a literal meaning now rare." 
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In  34 Cyc., a t  page 1723, the word " revise " is definecl a s :  
" To review or reesamine for corrections; 'to reriew, alter, or an~end. See 

also .' revision.' " 
Ancl the word " revision " i s  therein defined a s :  
" The act of reexamination to correct, review, alter, or amencl." 
And in Black's Law Dictionary " revise " is definecl a s :  
" To review, to reexamine for correction ; to go over a thing for the purpose 

of amending, correcting, rearranging, or otherwise improving it." 
And " review " is therein defined a s  : 
"A reconsideration ; second vi(?n- or esamination ; revisiou ; consicleration for 

the purpose of correction. Used especially of tlie esainination of n cause by 
an appellate court." 

Ancl in Anclerson's Law Dictionary the word " revise" is defined a s :  
" To reexamine and amend, as  to revise a juclgn~ent,, ;L code, laws, statutes, 

reports, accounts. Compare ' review.' " 
And the word " review " is  defined in the same dictionary a s  : 
" Viewing again ; a second consicleration ; rerisc~inent. reconsitleration, reex- 

amination to correct, if necessary, n previous esamination." 
Ant1 in the sainc c1iction:lry :I " c.s)urt of rc.\-ie\\. " is tlcfinctl to iiiei~~i : 
"A court n-hose distinctire f u ~ ~ c t i o n  is to ])ass ulwn ((.oilfirniing or rtqwsing) 

tlie final tlecisions of another or other c!o~ii'ts." 
Ant1 in " 11:orcls antl Phrases " (vol. 7 )  tlir wort1 " ~.evise " is tlefined ns 

follo\vs : 
"To revise is to review or ~ . c e s a n i i ~ ~ e  for c:ori.t'ction, n11t1 \vlien nl)plietl to a 

statute conttwplutes the rees:~niin:~tion of tlie smle  su1)ject niatter contained 
in a prior statute and the snl~stitution of :I new iultl w11:1; i s  helievecl to be a 
still l i m e  perfect rule." Citilig Cnseg .r:. H;~ixetl, 5 Io\v:l (5 (:lark) 1, 12. 

' I  R e v i s ~  as  coiit:~ined in tlie Constitution, Article S V ,  section 11, providing 
that ' three l~ei'soiis learnetl in the law shall be nl)pointt?(l to revise and fe-: 
arrange the statute laws of the State,' ineuns to review, alter, il~itl anlend, and 
does not signify an act of absolute origination. I t  relates to soniething :already 
in esistence." Citing Visart v. Knopps, 27 Ark., 2 2 6 2 7 2 .  

"A I a n  is revised \vlien it  is in whole or in part perniittrtl to remain and 
aomethillg is add(~c1 to or taliell from it, or it  is in nolne \Yay changed or altered 
to n?alie it more complete or perfect or to fit i t  better to a(!(wnldi~h the object 
or purpose for which it Was made, or some other object or purpose." Citing 
F~lcoller ,v. Itohinson, 46 Ala., 34G348. 

I fintl the word used in another Federal statute in quite a n  iu l : l l~go~s  \rag. 
Section 24 of the act of July I., 1898, chapter 541, 30 Stat., 553 (1)anlrruptcy law) ,  
provides in part a s  follo~vs: 

"The several circuit courts of ap11enls shall ha re  jurisdictio~i in equity, 
either interlocutory or, final. to superintend niid revise in matters of law 
the proceedings of the se\eral inferior courts of billlkruptcy within that  
juriwlim:tion." 

Thr word " rerise " ns  used in the haiikruptc) : ~ c t  is universally held to he 
son~ething broader than the power to ~.eriew hy ~ v r i t  of error. In  In  re  Cole, 
163 Fetl. 180, 181 (C. C. A,, first circuit), a case rypical of all, the court, after 
ndveriinq to the usual liniitations upon the power to rerien- by \ray of writ of 
error, contlastetl that niethotl \rith the statutory power to revise, as conferred 
by that act. wgin:: : 

" On a petition to rerise like that before us n e are  not restricted as  we would 
he on a writ of error, our outlook is mucli broadened, and we are autliorized to 
search the opinions filed in the district cou:'t, although not a p:irt of the record 
in the strict sense of the word, for the purpose of ascertaining a t  1:wge what 
were in fact the issues which that court consideretl." 

Ant1 the court then said: 
" W e  feel safe to adopt the broader 1-ien7, and i t  is our present opinion that 

it is our right so to (10," and concluded that, upon revision- 
" We can revise any question of law a s  to which we may justly infer that  the 

district court reached a conclusion, whether for~nally expressecl or not and 
mhether or not forinally presented." 

Senatdr SUTHERLAND. Those are judicial decisions and findings 
that you are quoting from? 

Gen. ANSELL. Yes, sir. 
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Senator SUTIIER~AXI). 1-011 are quoting from the words of judges? 
(hn .  ANSELL. I was qwt ing:  yes. sir. 
Senator T ~ ~ o a r ~ s .  It has been the subject of innmnc~rable legal 

decisions, :lnd :dl of then1 are in the same clire.ction. 
Gen. AssEI,~,. I t  s eem to be so, sir. 
Senator FRELINGI-~rsrs~s.  To11 arc citing the cases? 
Gen. ASSI.:LT,. They are cited. 
Senator- TVeicris. May I n ~ l i  a qrrestion? Do I 111itlerst:lnd you to 

say tliat tliis has been sulmitted to the Secretary of W:lr? 
Gen. AXSELL. I did say so; yes, sir. 
Senator T ~ r o a r ~ s .  This opinion ? 
Gen. ANSELL. Yes, sir. 
Senator W ~ ~ c i i s .  Tli:~t W:IS sr~lmitted to tlie Secretary of W a r ?  
Gcn. ANSELI,. Yes. sir. 
Senator UTemis. Has  Gen. (ho\\.dcr examined this opinion? 
Oen. AXSELL. Oh. yes, sir. 
Senator ~ V E E I ~ S .  Do you lmon- whether or  not he ngrecs with you? 
(fen. iixser,r,. Gen. Crowder does not agree with me. 
Senator SUT~IERLAXD. IS the point of diffcrcnce solely the one you 

suggested in the beginning of thc opinion as to the riglit of review? 
Gen. AXSELI,. Probably T would not be jrrstified in saying tliat. 

was tlie sole cliiference, Senator. The difference here w:~s, of conrsc. 
the difference betv-een lawyers as to the power of tliat office. That 
leaves open tlie question as to any difference there may be ns to what 
the law ought ta  be. I can only say wl~at.  I think the law ought to be. 

Senator ,Jo~rssos.  As to \\-hat tlie law is, your difference arises on 
the proposition as to mlietlier there is t,he right of review and re: 
vision ? 

Gen. AXSELL. Yes. s ir ;  exactly. 
Senator STJTIIERLASD. AS to what the lan- should be. yo11 take the 

view that it sho~ilcl be cleared np and made specific? 
Gen. ANSELL. Yes, s i r ;  absolutely. 
Senator T ~ o a r ~ s .  The general insists that the word " revise" 

means what i t  says; the others say that i t  means soluething else. 
Gen. ANSELL. I say that there ought to be the power, whether the 

statute confers it or not. t o  review. 
The CHAIRMAN. VncIer your view you do not need any statute to 

revise or  reriew ? 
Gen. ANSELL. TTncler lny ~ i e \ ~ ,  n e  noulcl not have needed any legis- 

lation to establish rerisory power if the existing statute had been 
properly construed at the heginning of the war. [Continuing to 
read :1 
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is any substantial eridence a t  all upon which the verdict may rest-is a ques- 
tion of law which may he reviewed u n d c ~  this po\vcr, ant1 such a t  least must 
be the power of this office. 

The history of the legislation, the early esecution given it, i ts historical place 
in the body of the law of which i t  i s  a part, all clearly show that  this must be 
the meaning assigned to the word "revise" in  the present instance. I t  is not 
necesstlry now to say whether such revisory power existed in  the Judge Advo- 
cate in the early clays of our Army, though, especially in view of the English 
military law, this seems to have been so ;  nor to advert to the fact that  after 
the War of 1512, and also after the Mexican War, the duty of the Corps of 
judge Advocates seems to hnve been primarily that  of military prosecutors. 
Nor is  it necessary, except to indicate the proper setting, to say that  military 

had ceased to be the primary function of the Corps of Judge 
~dv0cateS a t  the beginning of the Civil War, if not before. Nor is  i t  more than 
sugcestive that the Judge Advocate General of the Army has always presided 
over both the Corps of Judge Advocates end the Bureau of Military Justice, 
and that this corps and this bureau were consolidated by the act of 1884 
(23 Stats., 113) into what is  now the .Judge Advocate General's Department. 
~t is important to note that Congress established the Bureau of Military 
Justice in the light of the necessities of the Civil War and expressly invested 
its head, the Juclge Advocate General of the Army, with this revisory power; 
and it  is important to note that Congress redeclared this power in 1864 (13 
Stats., 145), and in 1866 (14 Stats., 334), and again in section 1199, Revised 
Statutes, of which the former acts were the antecedents. Now, taking up these 
antecedents: In  the act of July 17, 1862 (12 Stats., 598), which was a n  act  . 'Lcalling forth the militia to esecute the laws of the Union, to suppress insur- 
rection, etc.," i t  was provided- 

"Tha t  the President shall appoint, by and with the advice and consent of 
the Senate, a Judge Advocate General, with the rank, pay, and emoluments of 
8 colonel of Cavalry, to whose office shall be returned for revision all records 
and proceedings of all courts-martial and military commissions, and where a 
record shall be kept of all proceedings had thereupon." 

This provision speaks very plainly. I t  not only directs the Judge Advocate 
General to revise the records arid proceedings of courts-martial, but i t  further 
directs that officer to keep a record of " all proceedings had thereupon "; tha t  
is, upon the revision. I t  is  clear that  this intended something more than a 
perfunctory scrutiny of such records. and that it, in fact, vested this office with 
power to make any corrections of errors of law found to be necessary in the 
administration of justice. The records of this ,office indicate that  Judge Holt, 
the Judge Advocate General of the Army during the Civil War period, did 
revise proceedings in  the sense here indicated. 

The CHAIRMAN. DO you discuss the Sergt. Mason case? 
Gen. ANSELL. Later on it is adverted to, but it is not much dis- 

cussed. 
The next legislative expression is  found in the act of .June 20, 1864 (13 

Stats., 145), of which sections 5 and 6 are as  follows : 
"SEC. 5. There shall be attached to and made a part of the War Depart- 

ment, during the continuance of the present rebellion, a bureau to be known a s  
the Bureau of Military Justice, to which shall be returned for revision the 
records and proceedings of all thc~ courts-martial, courts of inquiry, and mili- 
tary commissions of the Armies of the United States, and in which a record 
shall be kept of all proceedinqs had thereupon." 

" SRC. 6. That  the President shall appoint, by and with the advice and con- 
sent of the Senate, a s  the head of said bureau, a Judge Advocate General, with 
the rank, pay, and allmvances of a brigadier general, and an assistant Judze 
Advocate General, with the rank, pay, and allowances of a colonel of Cavalry. 
i h d  the said Judge Advocate General and his assistant shall receive. revise. 
and have recorded all proceedings of courts-martial, courts of inquiry, and 
military commissions of the armies of the United States, and perform such 
other duties a s  have heretofore been performed by the Judge Sclvocate Gen- 
eral of the armies of the United States." 

Jusl a s  the title of the  judge advocate is in itself significant in this con- 
nection, so is the title of the bureau thus created-the Bureau of Military 
Justice. I t  will be noticed that  this act preserves all the requirements of the 
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act of .July 17, lSti'2, suq)r:~. t w ~ ~ c e ~ x i n g  1 . 1 ~ :  tluty of the judge advocate in the 
matter of revising the records .of general c.or~rts-n~;~rti:~l, :~nd  keeping a record 
of "al l  11roceetli11:;s had t l~crc~yon ,"  I I ~ ( ~ I ! ~ I I . .  01' COIII.S('. I I ~ O ( . W ~ ~ I I ~ S  u1)on such 
records in revision. ihld a t  t h e . c l o ~ e  of t l ~ r  \v:~r, i l l  t11r legis1::liou l o i ~ l t i l ~ ~  
to the peace est;~l?lisllnic~lt, Congress on:~ctc(l th:  :lcL o l  .July 2% ISQG (14 Stat. 
334), the sanle bei~lg "An nt.1- to i11cre:lse ; l l r t l  fix tlrr nlilit:~ry l~(::rrc ostablishl 
ment of thc? TTnitetl States." in sec!titr~~ I:! \\.l~c~.cwl: it \\.:IS l)rovi~lctl- 

" Th;tt the 1:nrc:lu of 3lilit:try .Jusfic2c sI1n11 I~o~val ' tor ~.onsist of onc .,Judge? 
Advoc:~te Gener:~l, with thc r:111li. 17:1.v, m t l  ( \~~~r)lnnrcnts of n 11ri~:ltlic.r i'c'ncr;ll, 
: ~ n d  one : I S S ~ S [ : I I I ~  .Jr~lge A ~ l v o i ~ ~ t ~  (k:ner;~I, lvit11 the r;1111t. 1):1y, :ln~I e111ol~~- 
ments of :t c:oloilc~l of C:~v:~lry: irml t11e sitid .Ju~l$:.e r\tlvor;~te G(111er:il s11:lll 
receive, revise, antl hare rcrortletl the l)rocwtli~~xs of ;I 11  cou1.i ~ - ~ i ~ ; l ~ . t i : ~ l .  collrtS 
of illquirs., :lnd 111ilit:lry t~ t~n~i i l i s s io~~s ,  : I I N I  s11:rIl l)(~l~f01~111 s11t:Il other ( l ~ i t i ~ ~  
>IS hZvc k t . 1 1  11erelo-li)l~c~ ] ~ o l ~ f ' o l ~ ~ ~ ~ ~ ~ ( l  11y t111\ .Jli~l:'c At Ivo~:~ t (~  Ge11rr:11 of the 
Army 4: * " "  

This act does not c11~iu::e 1 1 1 ~  t1ntic.s 01' 1111% .lr~tl:'~ :\dvor.utc' de~ri.rnl with 
reference to the revision of recortl:; of' c . o ~ ~ ~ . t - s - ~ ~ ~ ; ~ r t i : ~ l .  I t  omits tllc phrase 
foutnd in thc two acts i n ~ n ~ e d i : ~ t c l ~ -  ~ ~ ~ w c t l i r ~ : ;  t ~ )  the efl.cct t l ~ a t  " :I rccorr] 
shall be kept of ;ill l?roceetli~~:.s 11atl thc~r.c~u!~~~~!." I?nr i~rt~.otlnct~s for 1-lrr. first 
time the clirection that in ntltlitiol~ to rc\\.isin;; :.;1i1 rcc:onli~lc the 1)roccerlings 
of all courts-martial, the judge xtlvoc:~tc shall " perform such other duties as 
have been perfornlec! heretofore by the J u t l ~ e  :Id\-orate Go~rc~r:~l of the A r i ~ ~ y . ' ~  
I t  will be observcd that this last c i t r~ l  cxl)rcssit:n. :I:: c.;~!.ric'tl into scrtion 1199 
of the Revised Statntcs as  quoted :tbove, still r c u l a i ~ ~ s  the ]:I\\- on the subject. 
In  referring to the til~ties " Iwetofore ]wrSorn~etl by the .Tutlge Advocate Gen- 
eral of the Army," the stirtute incl,urlctl, iiz.frlr rrlitr, the thilies 11rescril)etl by 
the statute, for the g ~ . c s u ~ ~ ~ p t i o l ~  is t11:rt thr c111lit.s l?lus ~rrcwrihctl \\-ere ill 
fact performetl. I t  f01lon.s th:11 il~c.lutle:l \\.ill;i~l t !~is  (lir('cti(w is the nlanclntp 
that  a record be liept of :ill procerdiirgs l~ntl in tlle revisio!~ of courts-~n:lrtia? 
proceeclings ~ I I  the oflice of the .Tutlgc Acl\.or;!tcb (:enernl. i111d t l ~ c  force of this 
mandate must be atltletl to t11r ordint11.y meaning of the word " re\-ise " in 
determining the scope of the cluties of t l ~ e  .Tutlge Ad\-ocntc General a s  1 1 3 ~ ~  
defined by law. 

The legis1::tive history of ; r l l  t11(, ; ~ ~ i l : > c . c . l i l > i ~ i  ::c,ts, bror~qlit f o ~ ~ ; ~ l . c l  :IS 110!), 
Revised Statutes, shows that  the wort1 " rerise " has the meaning here in- 
dicated. As to the act of ISGO, see Co~igrcssional Globc, part 4, second session 
Seventeenth Congress, pages 3320, 3321. This mas especially true of the de- 
bates upon the act of ISGG, of nrhich there was consitlerable, owing to the 
objection taken to the legislative recognition contained iu that bill of military. 
con~missions. An effort was made to strike out ant1 o t h e r ~ ~ i s e  defeat the 
elltire pro~ision for the Eureau of Jlilit-ary .Tustice during peace, ancl the 
strollxest argument inacle in support of its retention was found in the fact 
that it  had and had freely and satisfactori1~- exercised this revisory po\r7er. 
The whole tenor of the debate clearly sllon-s n-hat Con~ress  un~lerstood had been 
the rcvisorg power of the Judge Adaoc~te  General of the Army since the act 
of 3862. I t  n-as said by one Senator (Mr. Lane of Indiana) : . 

" I t  is utterly iaq~ossible for the Prcsiclent. in the nlultiplicity of his cluties, 
to looli into all these cases; i t  i s  physically impossible for the Secretary of lTTar 
to do so;  and to facilitate the administration of criminal justice it  mas found 
necessary to establish this bureau." 

Ancl another Senator (Mr. Hendricts) saicl : 
" I am not preparecl'to vote to abolish the court of military justice. If that 

conrt be 11roperly conslituted antl discharges its duties legitimately within its 
jurisdiction, a s  the court was organized under the act of two or three years 
ago. it  will he a blessing, and I will not vote to abolish the court because of 
such wrong decisions that  it  may have made." 

Aud further on the same Senator referred to the case of one officer in whom 
he mas' interested, in which there had been a n  erroneous conviction, ancl said 
in that connection : 

" I went with him to see the Jnc1,qe Advocate General. The case  as called 
up before the Judge Advocate General and reviewed, ancl a t  once he decided 
that the testimony was not sufficient, and restored the young lnan to his position 
in the Army." 

Further on, referring to this pon-er, the same Senator said : 
" 1 think it  is a protection to the military men of the country to hare such a 

court. I t  vill  come to be, when the hour of passion, to which my colleague 
has referred, shall have passed away, a court deliberate in i ts  proceedings and, I 
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h o ~ e  and have no doubt, wise in i ts  adjudication. Then i t  will be a blessing t o  
the country ancl a protection to our military men. Necessarily, when our Army 
shall come to be 50,000 strong, there will be many military trials for military 
offenses of military men. There ought to be a court of appeal, and this is in- 
tended to be a court of appeal-a Court in  which the judge ofi the courts- 
martial may be reviewed and, if improper, revised. Such a court seems to me 
ought to be in the Army." (See Cong. Globe, pt. 4, 39th Cong., 1st sess., 1866, 

3672-3676, e t  passim.) 
was these legislative antecedents that  were brought forward, without sub- 

stantial change of language, a s  the existing law (sec. 1199, Rev. Stat.),  now 
under discussion. 

This office, while ignoring i ts  right and duty to revise for prejudicial other 
than jurisdictional error, has, with strange inconsistency, been quick to assert 
its power to declare a judgment and sentence null and void on the ground tha t  
the proceedings were, in its judgment, coram non judice. After the large armies 
of the Civil War had been demobilized and their activities were no longer a 
matter of immediate concern to this department, and the Army had become, 
in point of size, but a small national police force, this office, for reasons unex- 
pressed and unknown, restricted itself to the correction of such jurisdictional 
error alone. 

The practice seems to have been atlopted withont thonqht~nl  cousicleration Of 
the law or policy involved or the resultinq injustice. The opinions of this office, 
beginning with the early eighties, assume, without argument or reason, that the 
office was so limited. I t  can not fairly be saicl that  upon this specific question 
the office has ever fairly and thoughtfully expressed itself. Extracts from two 
of the opinions. typical of all, will be sufficient to show the qener:ll character 
and nature of these holdings. 

In  a n  opinion under date of August 10, 1885, approved by the Secretary of 
War, Acting Judge Advocate General Lieher held a s  follows : 

"As the whole matter is understood to be recommitted to this office for exami- 
nation, including the letter referred to, I beg to remark that in  acting upon the 
sentence of a court-martial the reviewing authority acts partly in a judicial 
and partly in a ministerial capacity. H e  ' decides ' and ' orders ' (Army Regula- 
tions, par. 918). Without his decision the sentence is incomplete. His decision 
is. an exercise of judicial functions, and i~ as  u~uch  beyond the control of other 
constituted authority a s  the finding of the conrt a re  beyond his. He can not be 
ordered to revoke it, ancl if i t  be adhered to the sentence can be removed in no 
other may than by the President in the exercise of his pardoning power (or set 
aside by the President when void by reason of a mant of jurisdiction) ." 

In the case of Lieut. J. N. Glass, tried by general court-martial, this office in  
a review under date of July 20, 1886, signed by Acting Judge Atlvocate General 
Lieber, concluded a s  follows : 

"The  proceedings, findings, and sentence in this case having been approved 
by the reviewing officer in the exercise of his proper functions, they are  beyond 
any power of revision on the part of higher authority, but the Prcsident, by the 
virtue of his pardoning power, may remit the unexecuted part of the sentence. 
The latter course is respectfully recommended by this office." 

In  the opinion first above cited, which is a fair  sample oC the daily that  have 
followed, the then Acting Judge Advocate General tool; the view that  the pro- 
ceedings of a general court-martial could be set aside for a want of jurisdiction. 
But whence came that  power? In  declaring i t  to be competent to cleclare the 
proceedings of a general court-martial voicl for want of juriscTZtion i ~ e  ~t4dent ly 
overlooked the fact that  in  declaring a trial voicl for want of jurisdiction some 
functionary must sit in an appellate capacity, for which there must be some 
statutory or con~mon-law authority. As a matter of fact, no statutory or other 
authority call be found for the exercise of the power to declare a trial void for 
want of jurisdiction unless i t  can be found in that  pro)-ision of section 3199, 
which confers a general reiisorv Dower unon the Jndne Advocate General. If the - A - 
power to revise iqcludes the power to c l e h  ~roceedirtss vokl f c w a n t  of jnris- 
diction, i t  must also by any fair constrnction include the power to declare a 
judgment wrons. as  a mattcr oT lam and reverse Lt .7 f  tlii% R i c e  has the one . - 
pover i t  neces*hmt1iiC3Tfier;md if it f i ~ ~ ~ n o t  tlle latter power i t  has not 
the former. By ~ n % u ~ e 1 % ~ ~ ~ s t 3 _ t % G ~ t l i ; l s  ofice has both. 

Koi. has the power contentlecl for eyer been questione~l hy the civil rourts 
or other civil authority. To be sure there are  many csprc.ssions ip  adjndicated 
cases to the effect that the duly approved sentence of a court-martial m!leh the 
court has proceeded within its juriscliction and the rules governing its prccedure 
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is :IS final tu~tl un;~ss:lil;~l)lc :!s ;I tleciriol~ of :I civil c ~ ~ ~ u l :  of I:~st reso1.r. I:ut it 
must be i.emen~bered, of course, that ill  r;~clr of tlrcw cascs tlic c o ~ r t  \\.as sl)calc- 
ing of coll:1teral ;~tt:~clr in t-llc civil courts 011 the ~~~'occc~tl i l~j is  o f  21 cou~.c-il~arLial 
:llld di(1 not. 1i:lve i l l  view [he 110\\,vr of (11e (lq~ar1i~lel~t ilsdf to (ao~~~x!ct (~)11rt- 
1uarti:ll jnclgment by \\-;I), of direct re\- is io~~ of it. I 11:1vc :11so (+x111ii1(+11 iu;tny 
c?xpl'c?ssiolls of uyil~io~i 1)s tlic! Attorney ( :e~~r ra l  alld fintl illat tlles(i c1sl)rcssions 
II:IYC+ 11ad to do g(3~~csr;~lly will1 c:~sos il l  \.liich ll~c, ti11:11 a l q 1 1 ~ ; 1 1  I I ~ S  l ~ e 1 1  by tli? 
I'resitlent I~il~lsclf. and go only to the clu~slio~l of wl~c-'llirr s11c.11 ca;~scss c:111 be 
~ ~ 0 p e l l e d  by (lie l ' r ~ h s i ( l c ~ ~ t  01. his s~~cc(+ssor for tlici l)IIl'i)O!~e of ll!l(Ioil!g \rhat l ~ e  
11as once legally tloue. I hare not Sound t h t  mlj. aut-l~ority II:I:; t w r  questionctl 
the revisory 1)owcr of this oflice to corrcbct errors of 1;1\v in con~.t-nli~l.ti:~l 1)ro- 
cetlurc whei~ the)- a n i o ~ ~ n t  to R denial of justice. Ant1 I m l y  be 1)clmittetl to 
say that should I find such holdil~gs I)$ any autlloritg other than 111r I~ijil~est 
court of tlie Iiintl, I shoultl not hesit;lle 111 cluestion the scwn(lness of the 1l(y4sion. 

In this connec:tion I may say that it  \\.:IS suggested to Inr hy the present .Judge 
Atlvociite Gci~ert~l  hinisolf that tlie fiiinlity i~ttributed bj- the articles of war to 
the power of 1-lie several reviewing authorities might be thought to inilitnte 
against or negative the view I atlvnnce. This coultl harclly be true. The 
statutory power of the .Judge hdvoc;ltc~ (kneral of tht! Arn~y  conferret1 by 
1199 It. S. stnnds unaffectecl by aii~.thing said iu the law ;IS to the ]ro\ver of 
appointing authorities. Indeed, the statutes :Ire not in p:wi ~nateria. They 
exist for entirely different purposes. They estul~lish differrut Iuiiclio~is, ; ~ l l  of 
which have independent spheres. The general powers of correction (:oriferred 
upon appointing authorities by the articles of war existed prior to the enact- 
lnent of tlie statutes now brought forw:rrd in 1199 I<. S., ilncl also concurrently 
with them, without thought of conflict. There is, of course, :I field of opera- 
tion for each. The concept of finality referred to is the finality within the 
system, the finality with which all lawyers are  fainiliar, itnd which must exist 
in order that there may be u review nt all. .i jutlgnient of ttn inferior court 
must be a final judgment before il C;III Ile subjected to reriew in an appellate 
court. The action of the ngpointing or confirniing authority directly giving 
effect to the judgment of the court itself gives finality to that judgment; that is, 
that  completeness and integrity without which there could be nothing for this or 
any other authority to reviexi;. Such judgments ;Ire operittive as  final until and 
unless revised up or^ review. This conce~t  of firitility is so filmilinr to lawyers as 
to require no further discussion. 

Such is the law, ancl there is :L pressing necessity a t  this time that  we go 
back to it ,  revive it, and act under it. Daily this office reviews records which 
sh-OW that in the trial some substantial rights of persons standing before courts- 
martial accused of crime have been flagrantly violated or that  convictions have 
been secured on wholly insufficient evidence. Others show that  charges and 
specifications are  sometimes laid uncler the ninety-sixth ( the general) article 
of war for acts that  a re  uot properly to be regarded a s  military offenses a t  all. 
And quite a s  frequently cases are  encountered in which men have been con- 
victed of serious offenses where upon the evidence the offense committed was 
not the offense charged or for which they were tried. Officers of the Army, 
even of the Regular Army, are  persons unlearned in the law, and, a s  fallible 
beings, may be expected from time to time to commit such errors in conrt- 
martial procedure as  operate to deny the accused right and justice and result 
in his unlawful punishment. And such errors a re  even more to be expected 
now, as  our Army is expanding and thousands of new officers are  brought into 
the service who have had no military training and no familiarity with military 
law i~iid the custoius of the service. For this reason alone there should be the 
closest sul~errision. 

But the situation may also be viewed from another aspect. As a n  Ameri- 
can institution, our Army must be maintained uncler law. Our Army can never 
be the most successful army it  is capable of becoming except it  have the highest 
regard for the rights of the enlisted men, as  those rights are established by law. 
Illdeed. the higher the regard for those rights the greater win be the popular 
confitleiice in the iLrniy. For tlie first time in the history of this country we 
have in fact a truly democratic and popular Army. I t  has comefrorn the 
people. Tens of thousands of homes hare been affected. In  the welfare of the 
Aririy nlillions are  coucerned directly and the entire public interested generally. 
Expediency, in the highest sense of the term, a s  well a s  law, requires that 
the krmy itself be quick to see that  justice be maintained within it. The men 
now drafted from all \vall;s of life and placed, whether  the^ will or not, in the 
military service of the country are  wholly without previous military training 
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and it  is only n;lt~u.al lo expect many transgressiolls against discipline, cer- 
tainly in tlie early (lays of their service. They are  entitled to justice as  estab- 
lished by law. ant1 those who are giving them np to the service of the country 
have the right to feel, to know, that  they will not be lightly charged wit11 mili- 
tary offenses, nor branded while in  the service of their country as  criminals, 
except after a fair and impartial trial and on proof which can meet the legal 
test. 

There is a revisory power here, which must be exercised. I t  will, of course, 
be esercised \vitli all clue rrg,lrd for the proceedings and strictly within the 
limitations of the law. 

Inasmuch a s  this opinon is the result of Ions ancl thorongh cmferences with 
my associnles in this office I would prefer that  each of tllein read it, and, 
for 1he benefit of l11e record, =l>resc; his concurrence or dissent. 

Tliis was signed by me, :~ild those concur~~ing were: J ;~mes J. Blayes, lieutenant 
colollel. .T. A. ; George S. \Vall:lce, ninjor J. A,. 0. R. C. ; Guy D. GoE, major, 
J. A,, 0. R. C. ; Wm. 0. Gilbert major, J. A., 0. R. C.; Lewis W. Call, major, 
J. A., TJ.  S. A. ; E~IT-art1 S. Bailey, niajor, J. A., 0. R. C. ; V7illinm R. Pistole, 
major, J. A., 0. R. C.; E. RI. RIorgan, majos, J. A., 0. It. C.; Euqene Wamhaugli, 
major, J .  A,, 0. It. C. ; E. G. Davis, major J. A,, 0. 11. C. ; .\lfred 13. Clilrli, 
J. A., 0. R. C. ; R. I<. Spiller, J. A., 0. It. C. ; Herbert A. l171iite, lieutenant 
colonel, J. A. 

Senator SUTHERUSD. Did. any of them clissent from that opinion? 
Gen. ANSELL. There n w e  no dissents. 
Senator SUTEIERLAND. Did any others dissent? 
Gen. ANSELL. There wcre no dissents. 
Scllator T~onfas .  What  is the date of that  opinion? 
Gen. ANSELL. N,ovember 10, 1917. 
Senator FRELIKGHUYSEW. DO 1 understand froill Ihe point you 

make that the Judge Advocate General has power to r e~ i se ,  that he 
would have the poker to impose a lesser sentei-ice, to disapprove the 
findings, or that he has power to send the matter back to the court 
for rctrial nncl rehearing? 

Gen. ANSELL. Yes, Senator. I t  was my view that the Judge Advo- 
cate General of the Army could set aside, reverse, or modify any 
judgment or sentence of a court-martial for any error of law appear- 
in in the record. in the juclgment, or in  the sentence. 

senator  T r r o ~ a s .  I n  other words, apply your judgment to what 
yon believe t,o be the right coilclusion as to real revision or review? 

Gen. ANSELL. Exactly, sir. 
Senator FRELINGHUYSEX. I n  that  case would that  deprive the 

President of any of his powers of review or clemency? 
Gen. AXSELL. No, Senator. Clemency operates upon a sentence 

pronouncecl upon a judgment that  is found to be legal. 
Senator WARREN. As I understand you, that  is to be an absolute 

determining factor. 
S e n ~ t o r  Trro~r.is. That  is outside of the Judge Advocate General, 

anyhow. 
Senator FXELIKGHUYSEN. I understand. 
Senator WARREN. Your passing upon i t  for  the Judge Advocate 

General settles i t  for all time? 
Gen. ANSELL. AS to the legality, for  all time. 
Senator SUTHERLAND. The power of the President would come in 

after tha t?  
Gen. BNSFLL. Yes, sir. 
Senator FRELINGI-IUYSEN. After you had confirmed sentence f o r  

death or  imprisonment? 
Gcn. AWSELL. Yes, s ir ;  after the Judge Advocate General had de- 

cided the sentence to be legal. 
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Senator FRELIXGIIUYSEN. Have, you been in cliargc since you wrote 
tJ~is 'opinion? 13a1.e Ton been in entire and complete authority? 

(;en. AxsEI.~,. I h a w  not. The situatian colllcl be stated, I tliilll<, 
lilx this, S r n : ~ i o r :  Shortly nftcr this opinion was written my chief, 
Gcn. Cron-d1.18, \\.:Is asked by the Secretary wh:lt his 1,ierns were con- 
cerning this snhject, :untl Gcn. Crowcler filecl n brief in opposition to 
1 s  i ;Illout t l ~ t  t i n ~ c  Gcn. ( h o ~ ~ d r r  came back ancl assmliccl a 
closer. per;.;.on:tl :-cl:ltioli lo  and supervision over the office. I-le had 
h n  Pro\-o.;t hlni*shal Crenc~~xl, nl~cl from the ti111e thnt I fell in 
control until sliortly after this brief \\-:IS prepared he Iiad not exer- 
ciscd :1ny 1)crsonal supervision orer  me and the officc. - The Secretcry 
of W a r  llelcl tliat, ii;asn~ucli as thcre ~ v a s  n con~enieiit  means of doing 
justice in  tlieso cases-nlntiny cases-by the exercise of clemency, he 
n-onld ese~zisc? c l~ rn r l~cy  in these cases al;d rcfcr thc question back 
to Gen.  Cr,o\vcle~. For P~udJ~rl.  s l  udy. 

Senator Trroar.\s. Would the exercise of clemency restore these 
men to their positions? 

Qen. I \ ~ s ~ ~ ~ .  NO. 
Senator T~r0sr .1~.  Tlien the reniecly would not be ttdequnte? 
Gen. ASSPLL. I have dealt with that. sir. 
Senator TI-~osrm. I know you haw.  
Gcn. AXSELL. I was thcn tdcl  that  mxtt6rs of policy s1-~cll as this 

\vould not be p:!sscd upon by me, except nftcr conference wit11 my 
chief. 

Penator FI~CLIXGII~.YSXX. Who tolcl you t ha t ?  
GCD. A~sI':LL. The  Secretary of W a r  tolcl me that.  Perhaps. also. 

the Chief of Staff. ancl, also, the Juclge Advocate General. I ]mom 
the Sccretal-v of W a r  told me that, and i t  was generally understood. 

Senator FRELINGTTUTSES. Did Gen. Crovcler clisaaree with and dis- 
sent from yonr ~ie-rs vi t l i  regard to  your p o m r  of revision? 

Gen. AXSELL. H e  clicl, sir. 
Senator FRELISGII~SEN. I n  his brief? 
Gen. ANSELL. H e  did, sir. 
Senator FRELIKGHUYSEX. H a w  you a copy of that  brief with yon? 
Gen. ANSFLL. Yes, s i r ;  I think I have. 
Senator FRELIXGI-I~-~EK. I vould suggest that  you put  i t  jn the 

record. (See Exhibit  B.) . 
(The matter referred to  --:IS subsequently submitted ancl is here 

printed in  full  as follon~s :) 
EXHIBIT B. 

MAJ. GEN. E. H. CRO~DER'S  B I E ~ O R A N D U M  IN OPPOSITIOX TO THE REVISORY POWEB, 

AND THE SECRETARY O F  WAR'S DISPOSTTION O F  T H E  INSTANT CASE. 

\Y.\K T)EI'.~RT~II.:KT, 
OFI:ICE 01' TFTE .TTI)GE .III~OC.\TE C:ESER.~~,  

T~flnhii?.gto~~, A-weitfbel- 27. 1917. 
3?e~iiorandnrn !:or tlic 9ccrct:lrf- of War. 

On No~einber 1.0. 1917, there \\.as imsentecl for yonr persoi~wl consit1er;~tion 
I)y Gcn. Ansell. Acting .Tuclge Advocate General, a men~or:~nt lrn~ hrief in sup- 
port of his nrtion on l.he trial and conriction for mutiny of 12 or 15 noncol%- 
rnissionecl of;lcers of J3attery A of the Eiphteentl~ I%eld Artillery. I11 tlle dis- 
cussion of the record of the c:w itself, Qen. Xnsell harl colnp to the conc21usion 
tliat the eridenre did ]lot w a r r n ~ ~ t  ;I couviction of the offe~lse of ~ ~ l u t i n y ,  that 
Inmy errors of law a1qmlred on the face of the record, and t?t:lt, ~ l l i l e  tlle co~lrt 
had :jnrisc:ictioa a~irl " its judgmant i111tl sentence for that rcnsc;n conltl llot be 
lirououncerl 1:ull and n;itl," errors in 1;11v mil tlic unf:~irness of tlle trial 
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- 4 .  justify, upon revision, a reversal of that judgment." Gen. Ansell, first in- 
viting attention to section 1199, ltevised Statutes, providing that- 

"The Judge Advocate General shall receive, revise, and cause to be recorded 
the proceedings of all courts-martial, courts of inquiry, and military commis- 
sions, and perform such other duties a s  have been performed heretofore by the 
Judge Advocate General of the Army,"-- 
concludes his review of the case 8s follon~s: 

" I n  the eaercise of the polcel- of rerision coltferred upon me by section 
1199,. Revised Statutes of the Umted States, I hereby set aside the judgntent of 
mnmction and t71e sentence i n  the c u e  of each of these several defendants and - - - -  
recommend that the necessary orders be issued restoring each of them to duty." 
(Italics supplied. ) 
' I shall not address n~yself for the  resent to th:: merits of tbe case or to the 
proper administrative nctioi~ that ~110~l t l  he taken in respect of it, but rather 
to the statement of Ben. hnsell in his meinorandnm brief, tliat a n  ill-consid- 
ered and erroneous c l i r n ~ ~ c  of nttitutlc on the part of the Juclge Advocate Gen- 
eral's Office that  occurred within a score of'years after the close of the Civil 

' War has profoundly and adversely affected the adnlinistration of military jus- 
tice in our Army ; that  " errors of law, appearing on the recorcl, occurring in the 
nracedure of courts-martial having jurisdiction, however grave and prejudicial r- - 
such errors may be, are  absolutely beyond ill1 power of review " ; that  you and 
Tour immediate military advisers can never appreciate the full extent of injus- 
tice that  has resulted to o n ?  soldirrs t111.ough tlie operatio11 of this rule; that  
a proper sense of the injustice can be felt only by those who exercise imme- 
diately tlle authority of the Judge Advocate General's Office; and that even 
those thus esperiencecl can gatlier a fdll impression of the wrong clone only by 
complete mental inclusion of thnt vast number of cases where concededly cor- 
rective power ought to have been, but was not esercisetl in each year of the 
past forty-odd years. Gen. Ansell acids : 

" During the past three months, in scores, if not hundreds, of cases carrying 
sentence of dishoi~orable esl>ulsion fro111 the Army with the usual imprison- 
ment, this office has emphatic:~lly remarked the most prejudicial error of law 
in the proceedings leading to the judglllent of conviction, but impelled by the  
long-establishecl practice has been able to do no more tllau l~oint  out the error 
and recommend Esecut iw c1emenc)-." 

In l i~nding  the memoranduni brief to rile for my studY, you aslred 1117 atten- 
tion to these statements and expressed your surprise that  such a situation a s  is 
here depicted could have existed in the face of a n  express grant of power to the 
Judge Advocate General, which Gen. Ansell finds in section 1199, Revised Stat- 
utes, to modify or reverse the approved proceedi~lgs of courts-martial. You 
directed me to examine the brief and make a report threeon. I have had a 
limited time in which to do this, but the results, of my study, which I think is  
complete enough to answer the main propositions, follow : 

The logic of Gen. Ansell's brief converges to i ts  conclusion in these distinct 
channels : 

1. That  the single word " revise," a s  used in section 1199, Revised Statutes, by 
ordinary construction so clear a s  to abate any precedent or accepted meaning, 
confers dpou the Judge Advocate General not only the power to examine, analyze, 
and review courts-martial proceedings, but also invests the Judge Advocate 
General with the power to modify or reverse the same. 

2. That the history of the legislation discloses that  the statute was originally 
intended to confer this power upon the Judge Advocate General. 

3. That the administrative history of the department discloses that the power 
was actually utilized during the Civil War period and apparently until the 
early eighties. 

4. That  the power has never been questioned by the civil courts or other civil 
authority. 

5. That the Dower is, and for a long time has  been, vested in  the judge advocate 
general of t h e ~ r i t i s h  Army. 

Since the brief concededly purports to overturn the established practice of 
over one-third of a century, and to advance a doctrine a s  to  which there i s  
little or no previous expression or any authority or opinion outside of the brief 
itselfi i t  will be well to follow the outline of discussion upon which the brief is  
built, and to address ourselves first to the conteution that  the word " revise " in 
section 1199, Revised Statutes, confers upon the Judge Advocate General the 
Dower to review and then to modifZi or reverse the approved proceedings and 
sentences of courts-martial. 
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1. MEANING O F  THE n10RD " ~~IcvISE." 

IJracticall.v the \ y u l e  fabric of (:ell. .ln..:ell's ; t ~ ~ w n ~ r n t -  is I~nilt apon rtn inter. 
pretation of the nienning of this siiigle woixl " rcvise." In snpport of the broad 
meaning which he gives this word, his brirf collates definitions of the word by 
lexicographers and jurists. On the authority of the Standard Dictionary, \\~llicll 
defines the word " revise "- 

" To go or look over or csaniine for the correction of crrors, or for the pur. 
pose of suggesting or making aniendinents, ;ltltlitions, or changes ; reesaillille. 
review. Hence, to change or correct anythin:: a s  for the better or by authority f 
alter or reform "- 
he classifies the wort1 "revie\v" its i i  sgllonylrl of the word "revise".; ;lnd 
upon this justification incliscrin~innte tlefinit-ioi~s of the \vortls " revise " 
" review " are  quoted througliout the hricsf. I thinlr the tletlnctions he makes ill 
this part of his brief are  nnanthorizetl. 

In  essential etj- nol logy the word " revisc" means " t o  look over." I t  has 
acquired :I special meaning goi~tx to tht> purpc:se of the "lool<ing over." and 
i ~ ~ ~ p o ~ + s  ,? pn~yose  of sugpesting. 01. ~n:l!ci~if :1111('11(11i~lits. Thuu a proof reader 
revises copy ant1 suggests ch:tn:;'es. But 11e (low not erfect changes. Special 
comn:ittees of men Ic;wned in the lilxv revise statutes and codes by special 
legislatii-e coin~nission, but their revisions (10 not give legal life to the result 
of thcir labors. The lrgislntnre must c'nact the revision as  a law. In  the salne 
sense the " looking owr," the " recb.\;il~iii~ii~tio1: " of the l)roceedings of au 
inferior tribnnal by an appellate court is not the reversal or the inotlification 
of the judgment, albeit the revision is for the purl)osc of making such a change, 
All this is inost significant, since in the stntntory grant of so wide a power 
a s  that  contended for we should espect, by all the analogies of grants of 
appellate power, to find something more than authority " t o  look over" or " to 
esamine." Such brief surrey of the field of stntutes conferring appellate power 
on the various tribunals of the several States t1nd of the United States as 1 
have bcen able to ~nalre in the liinitecl time I have had to prepare this paper 
fails to clisclose a single instanco in wliich the power to modify or reverse the 
judgment of inferior courts is deducted from the words " review " or " revise " 
without the addition of apt worcls specificnlly conferring the power to reverse 
or modify. 

Gen. Snsell's brief ~ u r l ~ o r t s  to find one such statute, which he clescribes as  
analogous with section 1199, Revised Statutes, granting the power to modify 
or reverse by the use of the sillfile ~ o r d  "revise." Gen. dnsell says, in part:  

" I find the nrord used in another Feder:ll st:ttute in qnite an annlogous 
way. Section 24 of the act of July 1, 1898 (cpn. 541, 30 Stat., 553, banliruptcy 
law) ,  provides, in part,  a s  follows : 

" ' T h e  several circuit courts of nppeal shall havc jurisdiction in equity, 
either interlocutory or final, to superintend and revise in  matters of law the 
proceedings of the several inferior courts of bankruptcy within that juris- 
diction.' " 

Gen. Ansell's brief then proceeds to cite a casc interpreting the banliruptcy 
statute (in re  Cole, 163 Fed., 1S0, 181; C. C. A, first circuit); mhich he de- 
scribes as  " a cnse typical of all," in  which the court says: 

" On a petition to revise like that before us me are not restricted as  we would 
be on a writ of error, our outlook is much broadenc~d, ancl we are authorised to 
search the opinions filed in the district court, although not a pnrt of the 
record in  the strict sense of the word, for the purpose of ascertaining a t  large 
what were in fact the issues which that court considered." 

And from this qnotation it  is inferretl that the court mas finding in the 
word " revise " a broader power to " n ~ t l i f g  or reverse " the procedure of the 
lower court. This legislative precedent. as  judicially applied, wonld, if it were 
properly ant1 accurately set forth in the brief, be most persuasive, and for 
this reason I have had recourse to the statute itself. I find that the quotation 
of the banlwuptcy act of: July 1, 1898, in the brief is incompletr, being a 
quotation of only a portion of the section conferring appellate jnrisdiction on 
the Supreme Court 2nd the circuit courts of appeal ancl the su!>reme courts 
of the Territories. The portion quoted is from the latter part of the section, 
the earlier part of the section having conferred general appellate jurisdiction; 
the n7ords quoted by Gen. Ansell, " shall have jurisdiction in equity, either inter- 
locutory or final, to superintend and revise in  matters of law," follow that  pnrt 
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of the section which confers general appellate jurisdiction. In  order that  you 
may be fully advised in the premises, I quote the entire section: 

" SEC. 24. Jurisdiction of appellate courts. i t .  The Supreme Court of the 
United States, the. Circuit Courts of Al)peals of the United States, aud the 
supreme courts of the Territories, in v;lcntion in chanlbers ; ~ n d  (luring their 
respective terms, a s  now or as  they may be hereafter held, are hereby invested 
with appellate jurisdiction of controversies arising in bankruptcy proceedings 
from the courts of hanlrruptcy- from which they have appellate juriscliction in 
other cases. The Suprelue Court of the TJnited States shall exercise a like 
jurisdiction from courts of banltruptcg not within any orjinnist3tl circuit of the 
United States and from the Supreme Court of the Distrirt: of Columbia. 

" b. The several circuit courts of a p ~ e n l  shall have juristliction in equity, 
either interlocutory or final, to superintend :tnd revise in inotter of law the 
proceedings of the several conrts of hanlirnptcy within their jurisdiction. Such 
power shall be esercised on clue notice :~ntl petition by any party aggrieved." 

The conclcding par;~grnpll, inarlted " b," quoted by Gen. Ansell, follows the 
unilerscored lauguage which invests the courts with appellate jurisdiction in 
express terms. There was no necessity for the court to deduce xppellate power 
out of that part of the section clesignatcd above " b " for i t  had this appellate 
Dower by express grant. The discussion of the court in re,Cole shon!d, I think, 
be so understood. 

I do not thinlr this part of the reply would be colnplete without solne refer- 
ence to the manner in which nppellate juristliction has generally been conferred 
by statute, esempiifiecl in the following : 

( a )  The act of February 9, 1893, establishing the Court of Appeals for the 
~ i s t i ~ i c t  of Columbia provides : 

" SEC. 7. That any party :~ggrievecl by a n y  final oitler,, jnilg~nent, or decree 
of the Supreme Court of the District of Columbia * :* * may appeal there- 
from to the court of appeals * * :k and :': . * *: the court of appeals 
shall review such order, judgment, or decree, and affirm, reverse, or modify the 
sanle a s  shall be just." 

( b )  Thc ,Tuclicial Code of March 3, 1911, provides for the exercise of appellate 
jurisdiction in the following sections : 

" SEC. P2S. The circuit courts of appeals shall exercise appellate jurisdiction 
to reriew by appeal or writ of error, decisions in the district courts," etc. 

" SEC. 130. The circuit courts of appeals shall have the appellate juristliction 
conferred upon them by the act entitled ' An act to establish a uniform SJ-stem 
of banlrruptcy,' " etc. 

" SEC. 237. A final judgment or decree in any suit in the highest court of a 
State in which a decision could be had, where is clrawn in question, etc., may be 
reesaminetl ancl rever~ecl or affirinecl in the suprrme court upon a writ of error." 

" SEC. 250. Any final judgment or decree of the Court of Appexls of the Dis- 
trict of Columbia may Ile reesaluinecl and affirmed, reversed, or modified by the 
Supreme Court of the V ~ ~ i t e t l  States, upon writ of error or appeal, in  the fol- . 
]o\ving cases : * :H *" 

" SEC. 252. The Sup~wne Court of the United States is hereby invested with 
appellate jurisdiction of controversies arising in bankruptcy," etc. 

In the light of what has been saitl, I thinlr it will be perfectly apparent to 
you that the court, in re  Cole, was in no sense discussillg its power to give 
effect to its conclusioi~ Upon revision. I t  was discussing only lhe scope of the ' 

matters that could be inquirecl into upon the petition, ancl found the definition 
of that  scope in the words "revise in matters of law the proceedings of the 
several inferior courts of banlirnptcy." I t  becomes, therefore, quite impossible 
to follow the brief we are  here reviewing in its assertion that- 

" The language of that statute (banlrruptcy act)  is the very language of this 
(sec. 1199, R. S.) escept that the revision there is expressly limited to matters 
of law." 

There is not ex-en a shailow of analogy betn-een the words of the Fetlernl banlt- 
ruptcy act investing the circuit courts with specific apprllate juriscliction and 
the words of section 1199, Revised Statutes, relied upon to invest the Judge 
Adroc:~te General with apl7ellnte jnrisdiction. 

But  I can not conclude this part of the brief without inviting your attention to 
the definitions mhich a re  quoted from Words and Phrases, volu~ne 7. I t  seems 
to me that not a single one of the definitions quoted in the brief was addressed 
to grants of appellate power to courts, but that  all are  addressecl to grants of 
legislative power to revise statutes, or to the scope of the authority granted to 
special commissions to revise codes, where it  goes without saying the power to 



2 6 '  TRIALS BY COURTS-MARTIAL. 

revise confers no power whatever to give effect to the revision. There was, however, one definition of the word " revise " on that  cited' page of Words and 
Phrases that does go to the meaning of a grant of power carried to a court by the 
word " revise," but I do not find that this definition is  in Gen. Ansell's brief. 
I t  is a s  follows : 

"Revision, a s  used in a statute autl~orizing the entering of a n  appeal, after 
the espiration of the time limited for such appeal, when the court is  satisfied 
that justice requires a revision of the decree appealecl from, does not mean 
reversal or inuclilication, but simply rericw, reesn~nination, or loolring a t  again." 

I may add, in closing this Dart of lug menloran~l~lu,  that  a rather complete 
survey of st:1tutes yesling :rl~]roll:~tc Ilower in tribun:~ls, ;rtlministr;!tire a s  well 
a s  judicial, fails to clisclose :I single case where the power to modify antl reverse 
is left to be deduced from such an inapt and single word a s  the word "revise," 
without the ntlclition of appellate power granted in specific antl unequivocal 
terms. 

Gen. Ansell's brief asserts that- 
" The histor). of the lrgislntior~, tl:c c:~rly cxcc:ulio~l xiyell i t ,  its l~istorical 

place in the bod$ of thc l a x  of ~ h i c h  it is a ]:art, all c lea~ly show that  this must 
be the meaning assigned to the word ' revis:! ' in the present instance." 

I t  is said that Congress establisllccl the Burcan of Military Justice in t!~c light 
of the necessities of the Civil War, nnd esprcwly inrrstctl i ts he:lcl, tllc Judge 
Advocate General of the Army, n.ith this wrisorj- po\\-er. Gen. Ansell's reference 
here is to the original statute, the act of .Tuly 1.7, IS02 (12 Stats., 59S), in which 
it  was provided that  : 

" The President shall appoint, by and u.ith the at1vic.e ancl consent of the Senate, 
a Juclge Advocate Gcncral, ~i.ith rank, pay, ant1 emoluments of a colonel of 
cavlary, to whose ofice sltall be retzimed for  r.ecision thc ~.ecords and proceed- 
ings of all courts-,111artia1 a,nd nlititaru co?imissio~zs, mzd z c i ~ o . e  (L record sllall 
be kept of all p?.oceedi?og.s had therwpo?z." 

The m n e  norcls were carried forward in the act of June 20, 1864, and no 
further grant of power is four~d ~ I I  t h r  1:rtter st:ltute. 111 the nct of .lnlp ", 
1866 (14 Stats., 324), the granting word is still " revise," the only change being 
the onlission of the words found in the earlier statutes. " a  record shall be kept 
of all proceetlings hat1 thereulron " : and so thc sixme 11-ords were cnrrictl forwarti 
in section 1199, Revised Statutes, where they remain to base the ground of this 
contention. 

I find nothing in the legislative c;evelopnient that is ere11 I\-ortliy of remarl; 
in this connection. The word " revise '' (or " revision ") is the only granting 
word now a s  i t  mas in the beginning. 'Th6~e is precisely the same power, 110 
greater :lnd no less. If histors- is to Ire i~li.o:red, therefore, \ye m u ~ t  loolr lo the 
administrative and not to th? lexi.?latire history of the statute. And this 
brings us to- 

This adininistrative history 11as l)ew n!?pcaled to ~ I I  Gen. Ansell's brief to the 
,extent that  ~t is asserted thnt- 

" The records of this office inclicatc th:lt Judge Holt, the Judge Advocate Gen- 
eral of the Army during the Civil War period, did revise proceedings in the sense 
here indicated." 

.Judge Advoczte General Holt was Secretary of War before he was Judge 
Advocate General. His position a t  the bar of the United States was an 
enviable one. If this statenlent of his construction of the law is accurate, i t  
would be most persnnsiw 11pon me, as  I think i t  woulcl be upon yon. Gen. 
Ansell, however, cites no instance from the records of the Judge Advocate 
Geperal's office where .Tndge Holt has indicated such a view, and such examina- 
tion of the records of Juclge Holt's action upon courts-martial proceedings dur- 
ing the Civil War period a s  I have been able to make does not disclose a single 
instance of the kind n~entioned. Candor compels me to state that in the limited 
time that I have had to prepare this memorandum no systematic search of 
the hundreds of records bearing the stamp of Judge Holt's action could be made, 
and therefore the positive assertion that  there exists no single instance of this 
kind would not be warranted. However, there was revealed f r o ~ n  these old 
and interesting boolis very significant circumstances most emphatically indicat- 
ing that  Judge Holt never contended for nor exercised the power that  Gen. 
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Ansell says was vested in him by the statute, exemplified in  the following 
reference to Judge Holt's opinions : 

( a )  I find on page 269 of volume 11 of the Records of the Bureau of Military 
Justice (Dec. 16, 1864), over Judge Holt's own signature, a short review 
of the case of Pvt. Hiram Greenland, who was tried by a court-martial con- 
vened by Gen. Howe. The record failed to show the date of the trial or whether 
there was present a quorum of the court. If Judge Holt had been exercising a n  
indigenous pomer, such a s  i t  is  contended he could esercise, he would have 
talcen the action attempted to be taken in the instant case that  raises the 
nvosont contention and would have reversed the judgment. Instead of doing so 
l'------ - -  - -  
indorsement 'I To the President " reads : 

"There are  fatal irreguiarities invalidating the whole proceedings and 
rendering the sentence inoperative, and i t  is  recommended that  it  be so declared & the President!' 

( b )  Again I find Judge Holt >vriting to Col. W. N. Dunn, Assistant Judge 
Advocate General, under the caption "Bureau of Military Justice," and under 
date  December 27, 1864, i n  reference to the case of James Scott, corporal, 
Ninth illichigan Cavalry, in which the record was fatally irregular in that  the 
arraignment of the prisoner and the reception of his plea had been accom- 
plished prior to the administration of the oath to the court. Instead of revers- 
1ng the judgment, a s  he, of course, would have done had he deemed that  the 
p&ver was in him to do so, he writes a s  follows : 

" I n  similar cases returned from this office, to the afficer charged with the 
dntv of revision or executing of the sentence, i t  has been found advisable to 
d&t h i s  attention to the fact that  a proper course to pursue with irregu- 
larities of proceedings which can not be corrected, rendering the sentence 
inoperative, i s  to  revoke the order of execution, and if the parties a re  not 
liable to be subjected to another trial to release them." 

(c)  In  the case of W. H. Shipman, in which the charge has been drawn 
under the general Article of War for a n  offense clearly cognizable under a 
specific article, Judge Holt expressed the opinion that  such a n  irregularity 
rendered the sentence void, but instead of reversing the judgment or attempting 
t o  aive inherent effect to his own opinion he addressed the Secretary of War, 
nndkr date December 22, 1564, in part a s  follows: 

" If this opinion is  concurred in, the pleadings in  the case must be held to 
be  fatally defective and the sentence imperative." 

In  no single case of perhaps 100 consecutive cases examined by me has there 
been found a n  instance in  which Judge Holt ever attempted to reverse the 
.iudament of a court-martial. Other cases similar to those quoted from were 
4ou& In abundance. 

Gen. Ansell's brief awrr t s  that thc~ power contended for was ntilized during 
lhe Civil War period and beyond the Civil War period until the early eiqhties. 
when it  was abandoned without ap~mrent  cause, arglment, or reason. A rather 
b:lsty examination of the records from 1864 to 1882 fails to disclose a single 
instance of the exercise of snch poxer. I shall not prolong this brief by citing 
-the cxses that I have esiunined. They cover the administmtion of Jnalge 
Adrocnte Gene]-a1 Dunn ant1 .Judge Advocate General Smaim. 

This hrinps us to the culmination of the whole argument in a refut:~tion of 
the  statement in the brief that "Nor has thc pan-er here contender1 for been 
questioner1 by the civil courts or other civil authority. This s tate~uent  evinces 
:I failurci to millie a thorough search of the ~~ecords  and prcceclents. I n  his 
."Military La\\- and PI-ecpilents," the leatli:~:: work on the subject, \Yint!lrol), 
-for ~ n a n y  .years in the oiiive of the Judge Aclvoc~te General. and for n time 
Acting Juclge Advocate General during the inculllbe~lcy of Jnclge Holt in  the 
Civil War periotl, and hence f a n ~ i l i a ~  with an)- course of procedure followed 
'by him, s a p :  

" The accused always has an appeal fronl the conviction and sentence by  court- 
martial to the President (or Secretary of War) ,  but, in entertaining and deter- 
mining srich appeal. he is assisted and ad\-isecl by the Judge Xclvocatc General 
,of the Army. Thus, as  the tribunal is: an eyecutire agency the appeal tl~erefrom 
is to a s n ~ e r i o r  executive authority." 

And a footnote, on paqe 51, adds that- 
" The Juclge Aclvocate General, under the authority vested in him by section 

8199, Revised Statutes, to receive, revise, etc., the proceedings of courts-martial 
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has, of Gourse, no power to reverse h finding and sentence, was held in 
case. Cnited States Circuit Court, Northern District of New Yotlc, October, 
1882." . 

Mn.sonls case still stands ns the undisturbed pronouncement of the Federal 
courts upon tlie precise point a t  issue. &1;1son, a sergeant, had been convicted 
by a general court-martial of discharging his muslret with intent to lrilr 
Cl~arles .T. (:uite:lu, the assassin of President Garfield. The findings alld 
sentence werc approved by Maj. Gen. Hancoclr, the reviewing authority, ant1 
tlic Secretary of War clcsignntetl a s  the place of confinement the Albany Cou1lty 
Penitcntiary. In  his review of the case the Judge Advocate General came to the 
conclusion that the court was without jurisdiction :uld that  the sentence was 
therefore void. I t  is iniportant to note that in comn~unicnting this co~>clusio~ 
to the Secrelary of War the Judge Advocate General did not (as  i t  is here 
contended that he had the power to do) reverse the decision of the court, but 
lie recommentled that the Secretary of War should revoke the order for execu- 
tion of the sentence. 

In this case. lioccver, the Secretary of War cleclined so to do ancl apparentlp 
:ldl~cred to thc ol3illion that the cOilrt was not mithont jurisdiction and the 
scntcncc nrns wlitl-an opi~lion that was substantiated b~ tlie tlecision of the 
United States Supreme Court on a writ of habeas corpus afltlressed to the 
jnrisdiction of the court. The prisoner, i t  seems, was not a t  the end of his 
resources. After being ckliverecl to the wartlen of the penitentiary he sued 
out a new \vrit of habeas corpus based on other grounds. His contention nras 
precisely the coi!tention matle in Gen. Ansell's brief; that  is, that  the Judge Ad- 
rocxte General is vested with an xpllellate power and that his decision against 
the validity of the proceedings of a court-martial has+the effect of reversing the 
j~t l f l l ic~i t .  

His petition alleged among other things: 
" 5th. That thc Judge Adrocate General of the Army receutlg re~iemed the 

e~iclenw adtlucetl on the trial before said court-martial, and on or about August 
25, 1582, transuiitted to the Secretary of War his report on the said procceclings, 
in which he rentlers an opinion reversing the finc1in;:s ancl sentence of said court 
on the .r.rounds : 

" 1. No jurisdiction in a court-martinl. 
" 2. Enq~loyment c:f the prisoner illegal. 
" 3. Xo evidence of guilt, hut, on the contrary, proof of innocence. 
"6. That under section 1199, Revised Statutes, i t  is  the duty of the Judge 

Advocate General to ' receire, revise, ancl cause to be recordecl t he  proceedings 
of all courts-nlartial,' ant1 t:hnt it  was the intention of Congress thereby to in- 
cest in the Judge Advocate Gelleral an appellate judicial authority over courts- 
martial +nd that the Jndge Advocate General has the judicial power, under 
the lam, to review, revise, or reverse or affirm the findings ancl sentences 
of ail courts-martial, and that his (lecisioii is the ultimate judicial judgment 
in all such cases. 

"Tha t  by the juclgment and decisicm of the .Tutlge Advocate General, ren- 
tlererl as  aforesaid, reversing the findings of said court-martial the further 
in~prisonment of the petitioner is unlnmful and wrongful. 

"Further, that his conriction alid sentence, and the orders carrying the 
snlne into execution, are, each and all, mnullecl and made to stand for naught- 
by the said judicial jutlgnlent and decision of the Judxe Ailrocate General re- 
rcrsins the findings nud se~~tence  of said court-martial." 

In  addressing itself to the contention thus made, tlie opiniou of the court 
proceerls as  fo1lon.s : 

"The  second ground of the application is not tenable, because the alleged 
reversal by the Judge Ad\-ocate General of the findings of the court-martial 
i s  not a reversal a t  211 and does not purport to he. I t  is merely an advisory 
report to the Secretary of War, giving the ol~inion of the .Judge Atlvocate 
Genernl upon the merits of the trial and sentence. We might rest our decision 
here, but a s  it has bwn streunously contentled by the counsel for the peti- 
tioner that Congress has conferred authority upon tlie Judge Advocate General ' 

to reverse the proceedings of courts-mfirtial, i t  is  proper that we sho~llcl express 
ouy dissent from such n conclusion. I t  is urgecl that because the statute makes 
it  the duty of that oficer to ' receirc, revise, ancl cause to be recortled the pro- 
cee:lings of a11 courts-~n:~rtial, ' that the power to reverse is to be impliecl. I t  
is not r?asonnl)le to suppose that the exercise of such an important power 
woultl be couferred in wgue  and doubtful terms, or th:it i t  lurks behind t h e  
worcl ' revise.' Applying the rule ' noscitur a sociis,' the word revise is to be 
rend in connection with the words that precede and follow it, and thus read, 

\ 
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the tluty i t  imposes is :1~11oqous to the duty of receiving and recording the 
proceedings. Had it  been intwded by the statute to introduce such 21 u1:lrliecl 
innovation into the preexisting functions of the olficer, nncl to convert a stafl' 
officer or th2 head of a burcnu into n judicial officer having the ultimate cle- 
cision in all cases of military offenses, the pan-er to affirm, reverse, or moilify 
the proceeclinqs of courts-martial would have been lodged in 11lain and explicit 
language. The 1angu:lge en~ployecl is more appropriate to indicate the dis- 
charge of clerical duties. 

" I t  is not intended to iutinxxtc that  i t  is  not the provi~lce and the duty of 
the Judge Advoc:lte General to revise the 1)roceedings of courls-martial so f a r  
as  may be necessary to rectify errors of form and to point out errors of sub- 
stance which, in his judgment, should he correctecl by the proper authorities, 
nor is i t  doubted that a s  to all such to])ics a s  are  withiu the purvie\v of his 
official scrutiny, his opiuiorl is entitled to that respectful consider:~tion which 
is due to the dignity ancl inlportance of llle position which he holds. 

"The  rule is discharged and the application for a writ of habeas corpus is 
denied." 

I think this men~orunclum n ~ i g l ~ t  well close here and with the statement that  
both civil and military opinion sustnin the view that  the appellate power in . 
the Judge Advocate General contended for in Gen. Ansell's brief does not in 
fact'exist. However, I have noted a further statement, which constitutes par1 
5 of this memorandum, to-wit : 

[I. THE APPELLATE POWER OF THE JUDGE Al)VOCATE GENERAL O F  THE BllITSH ARMY. 

The jurisdiction of the judge advocate general of the British army in such 
matters is so obscurely stated in the books which I have examined that  I 
a m  not entirely clear that I understand his precise relation to the administra- 
tion of military justice. I t  appears to be true, from the authorities I have 
examined, that under the British system, this official has the power to reverse 
and modify tlie proceedings of courts-martial, but that he does not 5nd that  
power in any specific statute, but rather in his relations a s  a member of the 
ministry of the British Government. Such authority as  he exercises in  this 
regard seems to be not a grant of executive authority to an administrative 
official, but to arise out of t ~ n  executive power of the sovereign himself, dele- 
gated in  this instance to a member of the ministry. 

You are  aware, of course, of the power you have by statute law to grant 
upon proper application an honorable restoration to duty to each of the men 
convicted of mutiny, and I shall shortly prepare an order of this kind and place 
it before you. I shall continue my study of the general subject to see whether 
this power of appellate review can not be found in the President himself, a s  
the constitutional Commander in Chief, so that, instead of issuing a simple 
order of restoration, you may, by direction of the President, modify or disap- 
prove the findings and sentence. I t  will take some little time to do this. The 
essentials of the proposition one would have to maintain are  that the court- i 
martial jurisdiction is and always has been a n  attribute of command; that  the 

' 
, President would have bad this power in  the absence of any Statute law, and 

that such recognition a s  has been given to subordinate members of the military 
hierarchy in the matter of convening courts-martial and reviewing their pro- 
ceedings has in no way divested him ( the President) of the revisory power 
which is  clearly his in the absence of statutory provision. Immediate relief, 
however, should not await the completion of a study of this kind or the concnr- 
rence of the Attorney General, which I think you would wish in 1-iew of the  
consideration his office has heretofore given the general subject. 

E. H. CROWDER, 
Judge Advocate General. 

KOVEMBER 27, 1917. 
As a convenient mode of doing justice exists in the instant cases, I shall be 

glad to act in reliance upon a usual power ancl leave this larger question for 
future consideration, informed by the further study which the Judge Advocate 
General is giving it. Ordinarily, however, the extraction of new ancl large 
grants of power by reinterpreting familiar statutes with settled practical con- 
struction is  unwise. A frank appeal to the legislature for added pomer is 
wiser. 

RAKER. 
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Gen. ANSELL. From the time we prepared the office opinion the  
question, Senator, then proceeded like this: Clemency was exercised 

' in the case of these men. Then the chief of the office mas directed to  
study still further this question. We filed his brief in opposition. 
The Secretary of War  held with the Judge  Advocate Gmeral. T then asked that no final action be taken; that  this thing be. not finally 
closed until I could have an opportnnit~ to file another brief, having 
in tho meantime made the m o d  ihorougll atudy that I was capable of 
making, and I thought that  both Gen. Cromder and the Secretary of. 
War  onght to have the benefit of that. I was l~ermitterl to file an- 
other brief. The Secretary of War,  however, decided finally upon 
my second brief that i t  wonlcl I)e unwise to deduce such power out o f  
this statute. 

Senator Il'aoaz.\s. Let me t~slr you a question righl there. You have given great study to tllis subject. Does that system of pro- 
cedure obtain with Fmnce o r  li:n&tncl, our two principal nllies, ill 
their administration of jnsfice in the army ? 

Gen. AXSELL. A system that has no revision a t  the source o f  
authoritr ? 

~ c n a t &  Tnoa~ss .  Yes. 
Gen. ANSELL. NO. sir. 

3 --- 
Senator T a o a r ~ s .  Their sj-stems, then, are in l~nnnony with your 

T-iew of what ours ought to be? 
Gen. ANSELL. yes,&. The answer would Ilave to be modified to  

be strictly accurate and complete. 
I went to Europe in the early nlonths of the year last past t o  study 

their emergency legislation as ~vell  as to study the thing in  which of 
all others I was most interested-the system of administering mili- 
tary justice. I studied particularly 1:he system of France. I say "particularly," I think, because by reason of the difference of lan- 
p a g e  and institutions i t  took me a greater time to study, and I knew 
less, of course, abootthe foreign system. I studied the British system, 
and I studied, but less thoro~lgllly, the Italian system. Of course, i n  
order to study those systems and compare them xvith our own, i t  
was necessary to get their setting, and I stndied in  Paris, and here, 
so f a r  as I was enab!ed to, the sj~stems of a11 the European States. 
The sources of my st11d.v in France n7ere the judge advoc'ate general 
of France ancl his deptutment, the usual publications ancl records. 
The same thing was true of I taly;  the snihe thing was t r ~ l e  of Eng- 
land. As to the other systems, of course, I was referred to books 
:lnd pamphlets and to what those authorities whom I hare mentioned 
h e n -  of them. I reported lather fully upon the French system, 
rather less fully upon the British system, because that is more easily 
unclerstood by us, and briefly upon the Italian system. 

Before I should be called upon to discuss those svstems, I should 
like to be permitted to refer to my report, which evidently is in the 
h m r k  of some other oEcw of the clepartment, a s  I was not able t o  
net it. - 

Senator T~roaras. You can make i t  a part of your testimony. 
Gen.  SELL. Yes. sir. 
Senator S ~ T H ~ L . & .  What has been your practice since that  time 

in matters of review? Have you not in a wnp been reviewing and 
rerising these sentences ? 
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Gen. ANSELL. Yes, sir. I had little or nothing to do with the ad- 
ministration of military justice until I returned from Europe. After  
conference with Col. Mayes, who had been acting senior during my  
absence, we concluded upon a reorganization oG our ofice, the estab- 
lishment of boards of review, to present in individual cases and in  t h e  
most cogent way the various illegalities, and in  many cases,in which 
the errors were flagrant and palpable and gross, we would make a 
most thorough review written by these lawyers whom I wonld call 
very distinguished lawyers, a t  least in that  kind of work, and con- 

- clude those reviews not with an author i ta t i~e  disposition but only 
with a recomrnerldation or advice or suggestion that the judgments be  
set aside or modified. 

Senator S U T ~ ~ L A N D .  Would that  be prior to the execution of any 
part of the sentence, or mould i t  be subsequent to the execution of  
iome part of the sentence? 

6;en. ANSELL. Both situations, but as a result of this showing of the 
necessity for revisory power in the War  Department, and a further 
showing that when the sentences had once gone into effect and actu- 
ally put a man out of the Army or resulted in his execution, if i t  
were a death penalty, that  no review, whatever we might say or do, 
could he efkctive, inasmuch as the man had been executed or ex- 
pelled from the Army, a general order was published which directed 
the convening authorities t o  suspend sentences which mould place, 
men beyond all corrective power, and that  general order would hold 
sentences in abeyance until somebody could be advised or induced to  
take some action upon them. So General Order No. 7 was, in  effect, 
a partial recognition of the existence of this power somewhere and 
the necessity for it. 

Senator. SUTEIERLAXD. How many cases, Gen. bnsell, have yo11 had 
under renew in your department? 

Gen. ANSELL. We have reviewed all courts-martial sentences of 
extreme seriousness, such as involve death, dismissal, and peniten- 
tiary, ever since the boards of review were created along in  July 
last. We review them all, but the reviewers are without the slightest 
authority. 

Senator THOMAS. Including those abroad? 
Gen. ANSELL. Yes, s i r ;  but in order to have a. review which did 

not delay, I recommended that  there be establisl~ecl in  Europe a 
branch office of the Judge Advocate Genern17s office with the same 
powers, whatever they may be, as those existing here in the office of 
the Judge Advocate General, on the ground that, of course, those 
powers are functional and judicial and not personal. So in  the 
early days of last year-February or  March-an officer styled as the 
acting judge advocate general in  France, was dispatched to Prance 
to exercise the functions, ill-defined as they mere, of our office. By 
May or  June  of last gear that  office mas established ancl it is still 
established. It is reviewing the general court-martial cases coming 
to it, but y e  also, inasmuch as we have f a r  greater facilities and a 
larger force and doubtless can give better judicjal considemtion to 
these cases, take them under consideration. MTe do not let those 
cases pass without our further review. 

But  this review and what is contemplzted by General Order, No. 7 
is not a review by an authoritative official. It is a review in  which 
id certain serious cases we advise or  suggest to the convening au- 
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thority below as to  what we conceive to be the deficiencies and the 
illegalities of the trial. I f  the President should be the convening 
or  confirming authority, in the few cases in which he is such, we 
address to him our recommendatioils as the action t o  be taken. I n  
all other cases we address the officer appointing the court. That  is 
but a recommendation; that  is not an authoritative or  judicial state- 
ment of the illegalities inherent in  the judgment and the proceedings 
upon which i t  is based. 

Senator SUTIIERLASD. Have those reconlmendatioas been generally 
followed since you have been making them? 

Gen. ANSEL. Generally, in the sense of indicating a majority; 
yes, sir. 

The  CHAIRMAN. Gen. Ansell, I was called out for  a few moments 
t o  present a report to the Senate. You may have gone over this. 
Are you now exercising this right of revising sentences of the courts- 
martial, or are you undertaking to control in any way the action of 
the commanding officer. who convenes the court? 

Gen. ANSELL. I have just finished a statement along that line. 
The  CHAIRMAN. DO not go  into i t  again if you have covered it. 
What  is the purpose of the new board that the Secretary of War  

has just provided for to modify the sentences? 
Gen. ANSELL. The  purpose of the new board is not to go into the 

legality of the proceedings o r  the sentence. The  purpose of the new 
board is to equalize punishments, by way of an exercise of clemency 
in some cases. 

The CHAIRMAN. That  will only have reference to uncompleted 
portions of a sentence, as you said a while ago. That  will not re- 
lieve a man where he has been serving a portion of his sentence. 

Gen. ANSELL. NO clemency can restore. 
The CHAIRMAN. It only has the effect of equalizing the unserved 

portion of the sentence? 
Gen. ANSELL. I n  the cases where men are undergoing confinement 

and have yet time to serve, of course clemency can help them. 
Senator CHAMBERLAIN. That  would be through presidential inter- 

ference ? 
Gen. ANSELL. Yes, sir. 
The CHAIR&IAN. On recoim~endation of this board and, probably. 

upon recommendation of the Secretary of W a r ?  
Gen. ANSELL. Yeq. sir. 
Senator THOMAS. That  is a board for the modification of military 

injustice? 
The CHAIRMAN. That  looks like a recognition of the injustice of 

the present administration of the law. 
Senator FRELINGHUYSEN. Nave you reviewed all the cases during 

the present war? 
Gen. ANSELL. No, Senator. From some time in November until 

the time I left for  France, about the middle of April, I had nothing 
to do with the administration of military justice. I mean that the 
proceedings did not come over my desk. From the middle of April 
until the middle of July I was in  Europe. From the middle of July 
until very recently I have reviewed the general courts-martial pro- 
ceedings coming to my office. When I say, " I have reviewed them," 
I mean the boards of review that  have been created made the review, 
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.discussed the cases with me, and we finally agreed upon what our 
recommendations would be. 

Senator FRELINGHUYSEN. Has  your recommendation ever been 
turned down by the Secretary of W a r ?  

Gen. ANSELL. Yes, sir. 
Senator FRELINGHUYSEN. And the Chief of Staff? 
Gen. ANSELL. Yes, sir. 
Senator FRELINGIIUYSEN. HOW many times? 
Gen. ANSELL. There are not so many cases that  go to the Chief of 

Staff or the Secretary of War, bat  I can recall several cases. I 
am speaking only from memory. I recall one case in  which we held 
that the joint trial of the several accused was in itself such a preju- 
dicial error as to render the judgment reversible. I can recall, prob- 
ably, four or five cases now of that  kind. 

Senator FRELINGHUYSEN. Can't yon give us a record of thobe cases 
for our information ? 

Gen. AXSELL. I think. Senator, that  will come out before the com- 
mittee. I do not know what the scope of this hearing will be. bnt, 
doubtless, that  matter will come before the conimittee. I f  others do 
not present it, I shall certainly t ry  to do so. 

The CHAIRMAN. Could we have the benefit of yonr recomiriendation 
in reference to those cases and the action of the higher authorities? 

Gen. ANSELL. What cases? 
The CHAIRMAN. The ones you have referred to, where you haye 

rnacle recommendations to  the Secretary of m7ar and they have been 
turned down. 

&n. ANSELL. Yes, sir. I have no doubt that they can be accumu- 
lated. More frequently. of course, inasmuch as the greater number 
of cases go back to the r e ~ i e n i n g  anthorities with our advice, the 
greater number of cases of disagreemelrt d l  come up from them. 
Re have a rer? recent case coniing from Dix in which our view was 
llot followecl. I have a case on my desk now conling from some 
camp in - .  whicli the cbonlening authority devlinecl to follow our rec- 
omrnendatlon. 

We hare a generwllp bad situation in France. I asked that this 
general order to which I have referred be modified so that  a conren- 
ing authority in France would be required to follom- the ruling of 
the Acting Jndge Adrocate Generi~l in France upon the matters of 
law falling within his re riel^. nuless he. in turn. should be over- 
rulccl by the Secretarx of w:~r. f recommenclccl that  that order be 
issued for the reason that even when I was there the commanding 
general of the ~pst  to the largest headquarters there had declined to  
follow the, rulings of the acting Judge Advocate General, holding 
that under the law he exercised full power in courts-martial cases; 
ant1 this is <till the sitniltion notwithstanding the fact that the order 
has been amenclecl so that co~~linanding generals over there should 
be compelled to follow the rulings upon matters of law arising in 
courts-n~artial procedure of the Acting Judge Advocate General in 
France. 

There is before our office now the question presented b\- the c ~ l n -  
nlc~ncling general of our forces there whether that order is not ille- 
gal on the ground that i t  deprives the commanding generals over 
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there of their authority to pass finally upon. all q~lestions arising in 
oo~~rts-martial procedure, they contending that the orcler by reason 
of requiring thein to be controlled in matters of law nrising in courts- 
ninrtial pro: etlurr by t,llis :wting Judge iId\:ocate Gcner:11, is in con- 
tra~-ent-ion of t.he :irt-icles of 11.-ar ~rliicll  the^ vlnirn cmfer  upo~i thelll 
the jnrisdiction to pws upon i~iatters of law once and for all and, 
finnlljr. That  qucstion is before the office 1101~. 

The Cl~.\r~rar,\N. The comnlanding officer, or the o&er who con- 
venes the court, solnc tirim where the court practically fincls a party 
not guilty, or  rather imposes, a very light sentence, orders them to re- 
hear the case and practically instructs them to return a verdict of 
guilty, do.es he not ? 

Gen. ANSELL. Yes, sir. 
The CI~AIR~IAS.  I s  that frequently the case 2 
Gen. AXSELL. Very frequently. It is an old and established prac- 

tice, a ~ i d  I .think a pernicious one. A court martial . is a peculiar 
thing.. 

SGator  T13oms. It must be if that is one of its attributes. 
Gen. Axsrer,rA. I t s  judgments are not the~nsel~-e,s jlidgments vital 

imd valid. They must he approved by the authority who brought the 
court into being, who referred the charges to them for trial, and who 
reviem their proceedings. Now. the ludgnient, tlierefo~*e, does not 
1)ecoine final under the practice until lie does approve. Therefore he 
l:&es the l i lwty,  nnder t,llis long-esti~blishec p~*i~ctic'e. whmere~.  lie 
di~ilg~.ees with tile ~01ii.t r s  to il~lgthilig that tli:it coliit cloes : ~ t  any 
phme of the trial. el-en a s  to their fincling of not guilty or their find- 
ing of guilty of a lesser includecl ofleiise only, (11- as to tlie punisl~n~ent 
they award, of returning the rec~rcl to the court with instl-i~ctions to 
t,he court that i t  mas wrong in its :icq~litt:~l or u - m l g  in is finding of 
a lesser inciuded offense, or wrong in the q ~ ~ a n t u m  of piinishinent 
awarded; and he can order the coiut to 1-econ~ene. hear whwt he lins 
to say about it ,  and reconsider their finding of acquittal or their 
finding of a lesser included offense, which means an acquittal of the 
larger offense charged, or to reconsitlw the punisli~lient tliat t.lley 
irwarcled. They may reconsider: they tnust reconsicler. They may, 
ef course. either adhere to their originnl action. o ~ .  t811e~ m:lp concur 
in the r k w s  of the commxncling general. 

The C m ~ a a m ~ .  I s  the S a r p  governed 1,- the s:uiie :~rticIes of wilr 
as the War  Department ? 

Gen. ANSELL. NO; the naval a'rticles are doubtless similar. I speak 
with a great deal of hesitation when I spenlr of the naval wticles. 

The C H A I R ~ ~ A N .  Then I do not want you to do it. I have before 
me a number of cases in the Na.vy where men were practically ac- 
quitted by the court and their finding set aside, a rehearing hacl, and 
the parties involved convicted. 

Now, I suppose the commanding officer at  one of these camps in the 
Army, for instance, c0nrene.s a conrt and names the men to act as 
judges, does he not ? 

(fen. Awse~r,. Yes, sir. 
The.C~rsraazaw. Suppose the commanding officer feels that  a man 

ought to be convicted of a higher grade of crime and the court-martial 
finds him guilty of a lesser degree; can the commanding officer set 
aside that sentence and recjnil-e them practic:~ll? to impose n higl~er 
punishment ? 
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(fen. ANSEI~L. I n  effect that is what is frequently done. 
The CHAIRMAN. 
Gen. A~TsEL~.. H e  does not assume to set aside the finding or verdict 

of the court, but reixrns the i r  \.srdict to them with instlbuctions and 
orders to reconsider what they did, in the light of his instructions. 

The C~1a1n~r.w. Suppose the conrt does not, on reconsideration, 
,carry out the wishes of the comm~~ndinp officer, can not he refuse to 
hold them any longer for that service? 

Gen. ANSELL. Oh, ;yes, s i r ;  the court is absolutely in the hands of 
the convening authority. H e  may dissolve i t  whenever he pleases. 

Senator T ~ o n r ~ s .  I s  i t  not very probable that where a commanding 
cfficer disapproves of or sets aside. the fincling c~f the court-martial 
2nd orders it to reconr.ene for a second trial. the officers will feel in a 
lnrge degree required to reach a different aiid perhaps iln o1)posite 
finding from their first conclusion? 

Qen. A N S ~ L .  I should say, Senator. that while yon were incwrect 
i11 saying that he sets aside, for  he does ~ i o t  set aside, hut inst~wcts 
tlie court as to what he conceives to be their erro1.-- 

Senator T ~ ~ o a i a s  (interposing). Well, it virtually resrilts in a set- 
t ine aside if lie reconvenes and requires a seconcl trial. 

Gen. ANSELL. NOW, the system contemplates that the convening 
authority., shall have just the control that you have suggested here. 
Of course, if he has the right to order the111 to reconvene and recon- 
sider and pass upon the case in the light. of the instructions that  he 
has given them, i t  is t,heir duty to do this and to be impressed by 
what he has said. 

Senator Tnoiw~s.  I n  other words, the effect is that he substitutes 
his own opinion iis to what the finding should be, sncl that, generally 
spealring, is recognized ancl adopted by the new court-inarshal? 

Gen. ANSELL. I t  is. 
Senator SOTI-IERLANI). Has not in fzct the general cornnlancling our 

forces over there sent to your office here cases for  review i n  which 
.extreme penalties had been inflicted, for  the purpose of having them 
reduced or entirely changed? 

Gen. ANSELL. May H ask ,on, Senator, to repeat that  question? 
Senator STTTHERLAND. 2 are  yo11 not had cases sent here from 

abroad where extreme penalties hacl been infli~t~ecl ancl where the 
co~nmanding officer hi~nself over there \rishecl the pen~lt,ies entirely 
wiped out 1 T- ha+e reference particularly to one case which I hearcl - 
of, tlic? Steinhamer case, I think it was. I t  w:~s a case of a conscien- 
tious objector, d l 0  afterwards brought a nn~nber of woui~cled men 
back to the line and who-was cited for bravery by the commandiag 
general, even while he mas under conviction for desertion, and I 
think perhaps the death penalty ordered to be inflicted. The general 
over there had no power to change that sentence. 

Gen. ANSELL. I should say that there have not been many cases in 
which the commanding general of the American Expeditionary Forces 
hacl aslrecl for that kind of action. There have been some; yes, sir. 

Senator SIT~HERLASD. Do yov recall that case? 1 think i t  is the 
Steinhainer case. 

Gen. ANSELL. I t  is rather recent, i t  seems to me. I recall i t  only 
vaguely. 
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The Cr-~air:~rax. Have there been, as a nantter of fact, a great many 
severe sentences passed on men with our troops abroad for  very 
trivial offenses ? 

Gen. Axse-r,~. I think I ought to speak my own sentiments ul)on 
this? having reviewed as m:lny cases as I have re\-iewed. The sell- 
tences of co~uts-martial have shoclrecl at  least nly own sense of justice. 
If the comts tlir~nselvcs co~iltl h:~ve cspcctcd any such sentences to be 
sc~vcd,  or if anybotljr coulil 11nvc espectcd any such sentences to be 
served, those srntenccs \voliltl have been the very height. of injustice, 
benrii~g no rc:~sonnbl(~ relation to the gx'ritg of the offense charged. 

The C J I A I I ~ ~ ~ : ~ ~ .  Right in that cunncction I w n t  to aslr yon tllis 
qnwtion: X yeal; or  two : y o  this comnlittee reported out, ancl i t  was 
~)assetl l)y ( ' o ~ i . g ~ ~ ~ s .  :l bill which proviclcd for an intleterminate sen- 
ttwce, 5:o th:11. if ;I ni:m were xntencecl, say, for  25 years, he could be 
l ) ~ ~ i ~ d i ( : : ~ l l ~  p1:lcrd i n  n disciplin:~iy bar~xcks and restore himself, not 
only to tlw colors ant1 to Iiis forincr position in the A r n ~ r ,  but to use- 
i'nl citizensl~ip. Has  that act been dormant-, or has it been put illto 
effect to any large extent? 

Gen. ANSEI,L. No. Senator; I think t,hat, to  an extent, i t  has been 
applied. 

The CHAIRMAS. How much? 
Gen. ANSELI,. I could not say. It is difficult to say. Of course, 

many of these convicted men are in the disciplinary barracks now. 
I t  is being applied, IT-e may say, daily. I have no doubt the statistics 
of the office n.ill show the number of restorations. 

The C~rxnars;.;. you Irnon.. of course, that in the criminal courts 
of the land in nearly every State-I know i t  was so in my State- 
under the indeterminate sentence plan men were not confined in the 
penitentiary a t  all. The!- were simply ,given opportunity, under a 
suspended sentence? to get away entirely from any sentence that 
would convict of the crime. I s  that attempted in the Arinp under the 
bill that  I refer t o?  

Gen. AKSEIJ,. The restoratiolls are from disciplinary barracks or 
its branches at Fort J a y  and Alc:~tras, the barracks itself being at 
Leavenworth. T map say that  while nobody can doubt the efficacy 
and hun~anitarianism of that practice, my difficulty is this, and my 
criticism is pointed to t,his: While I wish to be humane ancl liberal 
with respect to providing for the restorat,ion of a man who has been 
convicted and sentenced to imprisonment. I am more conceri~ecl, in 
the light of my experience during this war, with the machineq which 
places the man where he has to become subjected to  this clemency 
pox7er, which, after all, is what restoration is. 

I participated in a conference just a short while ago in which it 
appeared that, as the result of ordinary judgment ancl observation 
applied to our prisoners as well as the result of scientific tests made 
of our prisoners with a view to  determining their disposition, they 
were to become classified-soine as not having elements, a t  least mili- 
tary elements, worthy of redemption within them; others who, after 
serving somewhat longer, mjght have this hope of restoration held 
out t o  them. I said there, as I say here, tha t  the time to prevent 
injustice is a t  t'he very source, the very beginning of the court-martial 
proceeding. It should be seen that  discriminating justice is done 
then. I spoke then along these lines, and not in a facetious way, 
either. Go down to eastern North Carolina, where I was born and 
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brought up. Take my own case. I was brought up y i t h  a good de- 
gree pf freedom and independence; maybe too much. I was not used 
to military disciplihe. I came to it not easily, and was not quickly 
adjusted to the exactions and the necessarily meticulous require- 
ments of any military' establishment; and if, through violations of 
any of these sections and before I had had time for adjustment, there 
should be imposed upon me some of these sentences and I should be 
sent to Leavenworth, I am not so sure that  I might not be put in the 
category with the man who had a predisposition to offend and who 
could not be integrated with military society. 

That  is not satisfactory to me. Take the case that  I evidenced 
there before the conference. A man who entered the Army on Octo- 
ber 28 wi s  court-martialed November 23, less than 30 days after he 
entered. There was nothing about the man's record. so far  as could 
be ordinarily determined, to indicate that  he would not lllalre a gobd 
soldier; that  he had a predisposition to come into conflict with all 
legal authority ; but he did violate some camp orders, or this particu- 
lar camp order. H e  was detailed on what is known as kitchen police, 
to  keep the kitchen clean. Maybe he was preparing some food. H e  
smoked while doing that. An oflicer, a new officer of low rank, who 
had just got his first bar, came along and said to him, " You should 
not smoke on kitchen police." That  was true. 

I do not know what reply the man made a t  the moiizent. Then 
the officer said, " Give me those cigareties." He had a paclrage of 
cigarettes stuck about him somewhere; ancl the soldier said, " I shall 
not do it," ancl maybe with an  oath. H e  had been in only a few 
days. The  upshot of i t  was the second lientenant,.probably quite as 
unused to the service as the enlisted man, gsqve this man an  order- 
rather inconsequential, it seemed to me-to turn over to him his 

. 
cigarettes. The man refused; he wa, court-martialrcl for that and for 
rather raucous, crude, and unmilitary language to the lieutenant 
and to a noncommissioned officer; he was given an enormous punish- 
ment, somewhere between 20 and 30 years. Well, now, let that  man 
go to the disciplinary barracks. I do not care very much about 
applying to that man any test to  find out what class he comes into, 
because if we are going to discuss this thing. from the viewpoint of 
adjustability to the existing situation I find myself wondering 
whether the young officer himself was not the man who h@ not 
adjusted himself to the situation. Was not this conduct the natural 
human reaction of the man who had been i n  the service only 25 
days ? , 

Senator THO MA^. Any system of laws that  will produce that  sort 
of injustice, whatever else may be said, is absolutely un-American. 

Senator NEW. YOU say this man was primarily charged with hav- 
ing refused to surrender his cigarettes to a superior officer? - 

Gen. ANSELL. Yes, sir. 
Senator NEW. But  that  in  the course of the colloquy which fol- 

lowed he used what vou described as " raucous " language. Now, was 
that soldier senten&d for refusel to obey the order to give up  the 
cigarettes or  for  the manner in  which he cussed his officer out, so to 
sGak,  as the result of that  request? 

Gen. ANSELL. My recollection is, Senator, that  he was tried for  
disobedience of the order and disrespect to the officer and a sergeant 
standing by. 
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Senator NEW. I agree with what Senator Thomas says, in  the 
main, that  any system which permits or  results i p  the sentencing of 
a man-a new soldier-to a long period of confinement in a peni- 
tentiary or  in anything of that  sort for refusql to give up cigarettes 
is un-American. 

Senator THOMAS. O r  for both of the offenses combined. They make Bolshevists out of the relatives of the man. 
Senator NEW. I would like to know what all the evidence is upoli 

which the jud,gnent is based. I would like to know what kind of 
language he used to his officer, because among new soldiers, even 
though that  man was a new soldier, he mas probably one of r+ny 
other new soldiers; and I can very readily understand horn i t  might 
be necessary to curb the resentment of a soldier in that kind of a 
case if he should run wild in  his language toward his superior oj& 

cer. Viewing it in that  light, I would lilre to know what the exact 
language was. 

Gen. ANSELL. I do not lmow that I hare it. I m>iy h a w  a brief 
note. 

Senator SOTIIERIASI~. An experienced officer would have cautioned 
the soldier. 

Senator THOWAS. Anybody but a damned fool would have done it. 
[Laughter.] 

The Crrarnar.ix. I suppose. Senator, yon do not want that in the 
record ? 

Senator T~coar-is. Yes; let i t  stay in the record. 
Senator STTTIIERLAXI). He may have spent his lmt quarter for 

cigarettes. 
Senator Tao>us .  I would lilre to lmow, b j  the way. \rliether an 

officer has alright to denland property from a private. 
Senator XEK. I doubt very much that he has. 
Senator THOMAS. I do not think he should ha1 e. 
Senator NEW. I do not think he has. 
The Crr.111:~r.i~. V7hat has become of that nmn? I s  he in prison! 
Qen. ASSELL. That  case comes to my mind because i t  was one of the 

last cases I passed upon. I lii~ve no doubt that when the reviewing 
authority gets my strltement he will talic. some very rnclical action, 
thouqh I tnay add that in another of the cases that seemed to b~ 
eclually flagrant, the rel iewing authcrity has idready declined to re- 
duce a sentence which n a s  a p p r o ~ w l  for 10 years, a l thmgh the court 
xnardecl 40 Tears. 

Thc ( ' I I A I R ~ ~ .  What was that case, if you can recall? 
Senator T ~ m r s s .  I can readily understand why in  peace times we 

h a w  not been able to keep our complement of men. 
Senator NEW. YOU spoke of cases the severity of mhich had shocked 

von. How many death sentences  ha^^ been imposed during the prog- 
Eess of the T a r  1 

Gen. ASSELL. Senator, I regret that I am unable to speak with 
R C C I I ~ ~ C ~  ias to numbers a t  all. 

Seni~tor YEW. H a ~ e  there been :my? 
(;en. AXSELL. Death sentences executed? 
Senator NEW. Yes. 
Gen. ANSELL. Oh, yes, sir. 
Senator NEV-. H a r e  there been any executed without appeal, or a 

chance for appeal? 

Gen. ANSELL. Yes, sir. I t  was while the question whether or not 
this revisory power existed in our office or  anywhere in the depart- 
meat that a case occurred which I think went further to sustain the 
correctness of my view as a human fact, if not as a legal proposition, 
than anything else that can be conceived of. The  case, as you have 
seen, which provoked an expression of my views that there was a re- 
visory power, and that a revisory power was needed, was the mutiny 
case occurring in the Department of Texas in the Regular Army, and 
the very day- 

Senator NEW (interposing). The mutiny case in the Department of 
Texas ? 

Senator SUTI-IERLAND. That  is the one stated in the brief? 
Senator NEW. I was out a t  the time. 
Gen. AKSELL. It so happened that the very clay that I submitted 

my second brief npon the same question, namely, the necessity of 
locating this revisory power in the War  Departn~ent, the press re- 
ports announced the hanging of a certain number of negroes-13, I 
thlnk-in the Department of Texas, for  mnrder ancl mutiny. I 
think they \\ere familiarly referred to as the Houston riot cases. 
Those negroe5 were tried. They were court-martialecl for murder 
and ln~itiny and riot, I assume, and the men were executed imme- 
diately npon the terlnination of the trial and before their records 
could be for\\ arclerl to Washington or examined by anybody, and 
~ i t h o u t ,  so fa r  as 1 can see, any one of them having had time or op- 
portunity to hcek clemency from the source of clemency, if he had 
been so advised. 

Senator NEW. What was the period of time between the passage of 
judgment and the carrying out of the executiol~? Do  you remember? 

Gen, ANSELL. I t  was very brief. It seems to me it could have 
been no more than a day. 

Senator NEW. I t  was practically immediately executed; that was 
the order? 

Gen. ANSELL. Yes, sir. 
Senator SUTHERLAND. Under the pmctice of the law or rules of 

your department, your department commanders have certain powers 
in regard to executmg sentences of that  kind 2 

Gen. ANSELL. It seems to be difficult for  me t o  express myself so 
that the subject can be understood, and I can readily appreciate why 
i t  is rather difficult to understand. 

Under the theory of the law that  now obtains, i t  is that the com- 
manding general who brings the court into being is the authority 
who says finally that the proceedings of tha t  court were regular and 
vxlicl, the judgment legal, and orclers execution, except as  to a t e ry  
few cases of death penalties and dismissals of general officers, for  
instance, that must come to the President of the United States for  
confirmation before there can be an actual execution of the judgmellt. 

Senator NEW. Generally. do you think this appellate power should 
be vested in  the Judge Advocate General or in the President. he to 
be advised by the Judge Advocate General? 

Gen. AXSELL. I can understand, Senator, h o ~  others just as in- 
terested in the Army as I could we11 raise the question. As for  me, 
I am con\-inced that inasmuch ns i t  is inherently a judicial power, i t  
ought not to ire conRsed with or located by any considerations of 
military command. 
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Senator THOMAS. Correct. 
Senator NEW. Would not the exercise of that  power by bureau, 

chiefs cont;rol the judgment of 811 the convening ancl confirming au- 
thorities from the President clown ancl would i t  be destructive of all 
precedent to lodge that  power in a bureau chief? 

Gen. AXSELI,. Destrilctire of all pre:edent,? 
Senator N E ~ .  Ires. 
Gcn. -4sser.1,. I t  would be t lestr~~c+i~-c of o ~ ~ r  1)rccetlent for the lasl 

40 YeiLrs. I pres~1111e j.ou are spei~lting of the ~ ~ r o r e  general prtlctices 
of thc. Qovernri~ent? 

Senator Xxn-. l-os. 
(fen. AX~ELL.  I tliinlt I can state 1113. vie\\:s at solile length npou 

 hat, if tlic cornlnittee woulcl care to henr then1  no^, be xuse I do 
not belicve, Senator, gonr question coulcl br answered very hrie,fly. 

Scnator New. Yes: nlwke, such R statc1!1~nt its jroil ple:~se coi~cem: 
ing it, (;cncrnl. 

(fell. h s s ~ ~ r , .  'I'lie War  1)epahlent  a.ntI its sister hc?rviw, the K : L v ~  
Depart~ncnt, differ froni any other esn:.utive clepartn~ent of the Qov- 
enimcnt in this: Tlieg are governiiients tllelilselres witl~in n (;ovein- 
ment. The hierarchy under the War  Department actually governs 
evcry 1111uiwn be,ing orcupging :L mi l i tuy  stat,us. We frequently 
speak of the War  Departnient as a n~e re  executive clepartnient of 
governn~ent like the I)ep:~rtment of Labor, the Dep:t;.t,nient of Con- 
nlerce, the Post Ofice Department, etc., without rccopizing thc' very 
great clistinrtion that  the War  Departnient, the head of the Xriilv 
itself, sits in governinent absolutely upon every man within it. I t  
l a p  clown :L code, or  Congress does! s~~pple~ncutecl 1))- clepart~nlentnl 
orders. of substantive law to wliicli i t  says every nixn in the estab- 
lishn~ent niust confonn. I f  he fails to conforni, it is a crime. 'Fliey 
indict hini ;:lid charge liinl with that cri~iie. They try hiln for that 
crinie, and they esect~te a sentence wllic.11 f o l l o ~ ~ s  upon conviction of 
that crime. 

I11 other wortls, the c.onc1ni.t of e i w y  illan in the Military Estab- 
lishment is governed by the War  Departnient just exae t l j ~  as the per- 
sonal conduct of a citizen outside of t,lx estnblishnient is governed 
by the penal code of the land administered through civil courts. 
Therefore, there are necessarily in the War  Depari.ment' functions 
which are purely administrative xncl executive, j w t  as the functions 
of the Department of Labor inherently are, and there are other func- 
t,ions, which are entirely judicial, and those functions are involved in 
the consideration of this question here. They are not simply execu- 
tive functions; they are not simply aclministrative functions that 
enable the head of the department or bureau to discharge a clerk. 
They are judicial, and just as judicial as  are any other functions of 
our Government. 

The  court-martial tries a man not only for the military aspect in- 
volved in his act;  it tries 11im for  the violation of the-lam of the land 
resulting from that  act. F o r  instance, if a soldier commits homicide, 
he is tried, not, as we used to  think, for his act, in so f a r  as  i t  is 
prejudicial t o  the military establishment. The court-martial passes 
upon that unlawful homicide and every issue involves in  i t  'ust exact11 
as, and concurrently with, a district court of the United 5 tates or  m 
any other trial court. Now, when we come to subject a man to a 
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code of penal law which covers every aspect of his conduct, every ac- 
tivity of his life fa r  more generally than does the usual civil penal 
code, when me t ry  him not only for violation of the military law b ~ t  
of the law of the land, when we give 11im a punishnl~nt  that is in 
every respect the same kind of punishment in quantity, in finality, and . 
in the regard which the law entertains for it, that a civil trial court 
can give, those functions are necessarily, inherently, and primarily 
judic~al; and it does not shoclr me to say that  there shall be some 
judicial authority, some independent lam officer, some skilled man, 
some man who has been designated by Congress and appointed by the 
Chief Execptive for this purpose, to determine whether or  not, in the 
subjection of this individual to this system of pcaaltics, the lam of 
the land was complied with, even to the point of restraining any 
power, however high, if i t  is simply executive po~ver or the power 
of military conm~ancl. 

Senator WEEKS. IS there any precedent in the Government where 
a bureau of the department has final jurisdiction in anything, and 
xhere there is no appeal to the hcad of the department? 

Gen. ANSELL. I linonr there are, of course, many lams where Con- 
gress has conferred powers upon a bureau chief in which he could 
not be controlled by his Secretary. 

Senator WEEKS. Just  give me an example of one. The reason I 
asked is that  they do not occur to me a t  this moment. 

Gen. ANSELL. I have known, without being able to give an ex- 
ample, that  Congress has many times said that  a contract shall be 
made by the Quartermaster General. I may say that  when Con- 
gress said the Secretary of War  should be on the Lincoln Memorial 
Commission he mas taken in, not as  Secretary of War, but i t  was 
a ccnvenient designation, and the President of the United States 
would have had no authority to control that  Secretary of War by 
virtue of the fact that  the man designated by Congress belongcd to  
his official family. There are many judicial or  quasi-judicial func- 
tions established in the departments but independently of the execu- 
tive hierarchy. 
, Senator NEW. Reverting to the cases of execution of the death 

sentence, you spoke of the Texas case, where those colored soldiers 
were executed for  what became known as the Houston riots. 

Gen. ANSELL. Yes, sir. 
Senator NEW. Were those sentences carried out without notice of 

the judgment of the trial court being given to the Judge Advocatu 
General's office ? 

Gen. ANSELL. Yes, sir. 
The CHAIRMAN. O r  to  the Secretary of W a r ?  
Senator NEW. O r  to the Secretary of W a r ?  
Gen. ANSELL. Of course, I can not answer that. I can only say 

that if notice had been given to  the Secretary of War, that  notice 
would, in due course, have been referred to the Judge Advocate 
General. 

Senator THOMAS. My recollection is it was all submitted to the  
President, who pardoned a large number and declined to  extend 
clemency to others, and they were then shot. 

Senator NEW. That  is just the point. Gen. Ansell said the sen- 
tences in the case were carried out within 24 hours. It is my recollec- 
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tjon that the cases had been appealed to  the President and that  he 
had exercised clemency in some of those cases but declined to do so 
in others. Now that, of course, establishes the fact that there must 
have been some notice given either to the Judge Advocate General 
or  to the Secretary of War. There must have been an appeal for 
an opportunity for  clemency to be extended. 

Gen. ANSELL. I beg to correct you, Senator. 
Senator NEW. That  is what I want you to  do. I want the facts in 

this record. 
Gen. ANSELL. There were many-of the negroes tried. Speaking 

roughly and only by recollection, I should say 60. 
Senator NEW. Yes. 
Gen. ANSELL. That  was the first trial. Then there was a. secolld 

trial of another batch, and then there was a third trial, as  I recollect 
i t ;  but I confined myself to the first trial, the trial of the first batch, 
as a result of which some dozen or more were hanged. 

Senator NEW. Fifteen o r  more I think, on the first trial. 
Gen. ANSELL. Referring to that  cas- and not to the trial of the 

subsequent batches, that  case was not reported to the Judge Advocate 
General. and I thinlr we could say not to the clepart,ment at  that 
time. A t  that time the War Department was holding that the 
department coaimander had frill! final, and complete authority to 
carry that  judgment into execution. I t  was not so some time. after 
t,hat, for  as  a result of my agitation of the. esist,ence of this  revisor^ 
power an order was i~suecl thnt death sent.ence should not be carried 
into effect. until after there. should have been a rcview of the record 
by the Judge Advocate General, and tho subsequent trials of these 
negroes came to the War  Departmcnt for review after that gener:~] 
order. That  order recognized our right of re vie.^, bnt made it o n h  
advisory and without. authoritv. 

d - 
The C H ~ ~ I I ~ ~ I A S .  The same resulr might possibly have happened 

on the,first trial-the ones hanged-if they had had a chance to 
review ~ t ,  might it. not.? 

Gen. AKSE~L.  I have not seen thrse records. They did not go to 
the War  Department for several months after the execution. 

Senator N E ~ .  C m  yon give 11s thc date of the T-Tonstnn riot and of 
those courts-martial trials, approsimntel~.? 

Gen. A x s n . ~ .  This brief of mine fallc in the early days of Novem- 
ber. It is dated Nowmber 10. On that dav or  the day before thr 
morning press announced that  these negroes had been executed. 

Senator NEW. 1918 ? 
Gen. AXSCI,~,. 1917. The trial must h:~\-e lx5ted two months 01. 

more. 
$enator XEW. YOU said a moment ago that. you conld not tell us 

exactly in how many cases the death sentence had been imposed. 
Can you give us, approximately, the number of them, exclusive non- 
of the Houston riot cases, which we have already dealt with? 

Gen. ANSELL. W ~ l l .  I can go over them and narrate them from 
recollection. 

(At this point informal discussion occurred. and at 1.30 o'clock 
p. m. a r e c w  W:IS taken until 3.15 o'cloclr p. m.) 

AFTER RECESS. 

A t  3.15 o'clock p. m. the committee reassembled pursuant to the 
taking of recess. - 

The CHAIRMAN. Are you ready to proceed, Gen. Ansell? 
Gen. ANSELI,. Yes, sir. 

TESTIMONY OF GEN. ANSELL--Resumed. 

Senator THOMAS. I would like to ask a couple of questions while 
they are fresh in  my mind. I want to ask you first, Gen. Ansell, 
whether the Smerican militafp system of courts-martial, with refer- 
ence to punishments and review, is harsher or  milder than those of 
England o r  Italy or Prance? 

Gen. ANSEI,L. From my observation and study of those three 
systems I was compelled to the conclusion that  notwithstanding our 
Government in  other directions, in  the realm of civil jurisprudence, 
is a f a r  more liberal Government than any one of those named, i n  
the field of military jurisprudence it is a harsher Government; 
and it is my conclusion from that  study and observation that an  
enlisted man in  our Army undergoing a court-martial has less pro- 
tection than an enlisted inan undergoing court-martial either in the 
French or  British Army; and while I know less about the Italian 
system, I think that  my study would incline me to the conclusion 
that a man undergoing trial in  the Italian Army has greater safe- 
guards and more ma1 legal protection at, every stage of the proceed- 
ing than one of our men. I an1 quite sure as to the correctness of 
my conclusion as to the French system, and 1 am almost equally sure 
as  to the correctness of mj7 conclusion as to the British system. I am 
less sure as  to its correctncss as to the Italinn system. 

Senator T ~ o a r s s .  I s  i t  as harsh as or  less harch than the system in 
the German or Russian or  Austrian Armies? I mean if you know, 
of course- 

,Gen. ANSELL. Well, in Europe I cliscnssed those questions with the 
authoritative heads of the bureaus of milit.ary justice. I read what- 
ever I could find there and lie.re, and I believe that  our system is a 
harsher s]r-stem than any system in Europe, excepting Spain, Prus- 
sia, and Russia. and some other German States. The German sys- 
t,em, so f a r  as I ( .odd find out, not a unit and uniform system. 
I t  may be in time of war. I do not know about that. The last re- 
ports that I read were reports published in 1884, and they treated 
the Prussian system as one system and the armies of the subordinate 
.German States as different systems. They, apparently, were mucli 
more liberal. What  change may hal-e taken place in the German 
Army system I can not sai .  

Senator THOMAS. There is just one other matter to which I desire 
to refer a t  this point. An account was given of the facts attending 
the court martial of a privt~te soldier enlisted on the 28th of ,October, 
who con~mitted an offense for which he was punished on the 23d 
day of November following, or thereabouts. the offense consisting. 
among other things. of the use of what you termed "raucous lan- 
guage " b y  the soldier to his officer. I want to ask you whether the 
use of what you are pleased to term "raucous" language. or  pro- 



fane language, is or is not more common among the officers and men, 
as i t  is in civil life, than some years ago. 

Gen. ANSELL. I t  seems to  me t,hat profanity is rather lnorb 'fre- 
quently observable now than i t  was solne years back. Of course, 
that is a mere matter of impression, but 1 do know that me in the 
Army do use profanity. Enlisted men use profanity, too. We must 
be somewhat careful: of course? t1i:tt enlisted men do not me it. to an 
officer. 

Senator TEI~~\IAS. When you, say " we," you mean oHicem? 
Gen. ANSELL. I clo. 
Senator THOMAS. So f a r  21s I ~ I J I I  conwl*ned, General, you Itlay pro- 

ceed with pow dis:wssion. 
Senator FRELINGHUYSEN. I3efol.e the general proceetls, I should 

like to ask the reporter if the brief of Gen. Crowder. in ,nnswer to 
Gen. Angell's brief, h a ?  been pnt in tlw rccord. 

Senator TI-I~MAS. I was going to suggest. that if Gcn. C~m\~ilr:r is 
coming before us, i t  nligllt be well to have him read it. 

Senator FRELIXGHUYSEN. I think that i t  should go in t,he re~aorcl. 
Senator SUTHERLANI). Did you pit the second brief in the record? 
General ANSELL. I may say that. I have not put anything in physi- 

cally, but .I promised the reporter that anything that  has been re- 
ferred to or read by n ~ e  or that the c~ommitt,ee desired, if I had it, 
would be given to him. 

(The matter referred to was snbseqllmtly submitted and is here 
printed in full as follows :) 

BRIG. GEX. S. T. AXSET.T,'S BRIEV FILED I N  SUPPORT OF HIS OFFICE OPIWIOX, TOGWHm 
WU" XOTE O F  TR.ZNSIlTTT.\T.. 

I ~ E c R ~ ~ ~ ~ H ; R  11. 1917. 

Men~orandunl for Gen. Crowcler : 
1. Here is my brief. which, with his verbal yern~ission, I file with the Secre 

tary of War, and which I hope you will place before him a t  your convenience. 
2. I t  has been in-eparecl uncler circumstances ~ h i c l l  militate against literal 

accuracy, but it, together with the opinion, substantiallp and with sufficient 
accuracy expresses my views. 

3. The subject, as  I conceix-e it, is one of treluentlous inq)ortance. I am quite 
sure that if the department coulcl change its viexv of the law and come to 
concur with me, a practical scheme for the exercise of such polver could be ' 

establishecl, to the great benefit of the administration of military justice. 
4. I fear that this office uncler the prewiling practice, is exercising too little 

supervisory power over courts-martial. I cite. in my brief, as  I mentioned to 
you the other day, that  in the Civil War an Assistant .Tudge Advocate Gen- 
eral was establishecl inclepenclently of military command, so that a s  a repre- 
sentative of the reviewing power of this office he could pass preli~ninarily on 
proceedings and tlius prevent the execution of illegal sentences. I apprehend 
that  something like this mill h a w  to be done again. 

5. I f  you and the Secretary of War, upon thorough reconsideration, can not 
accpt my view of the lam, and if i t  should be thought advisable to seek legis- 
lation establishing this power in the department, I hope its exercise mill not be 
subjected. to General Staff supervision. Such supervision, it  seelns to me. 
would necessarily destroy the judicial chamcter of the power. 

S. T. AXSEI.T. 
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13KIEF FIZED.I:T PERhtISSIOP\T O F  THE SEC'IIETART O F  \IrAB I N  sUPI'OI<T Op MY RECEXT 
OPINION CONCERmINO THIC 1:IGVISORY PO\\'EB 01' THE .TlTl)GlS hl)\'OCATF: nESFS\AT. OF 

THE ARMY OVER ,TUl)G311CNTS O F  ~ I ~ I . I T I \ R Y  COT-RTS. 

Ntfltf?~t~rrrf. 

From nly earliest interest in military la\\. and tlie administration of military 
justice, ancl especially during my service in the office of the .Judge Advocate 
Gcncral, I Il:~ve seen the cviAmt en~barrnssment of the tlepilrtnient and its 
consequent failure to (lo justice nccordil~g to est:tblishctl lcgal principles, 
brought about by the liniitations imposed by the view i ~ n d  practice of this 
office to tlie effect that  if the court 1i;1tl jurisdiction, no matter' how flagrant 
and prejudicial i t s  ecrors, :lnd no matter how bad i ts  judgment and sentence 
when tested by establishetl 1e~; l l  principles, no correctil-e po\ver existed in this 
office or this department or elsewhere. From t.ime to time the officers on duty 
in  this office, faced by such a dilcn~m:l, h a w  turnetl their minds to the power 
of revision conferred by section 1199 01' the Revised Statutes, in the hope of 
finding t,llere the necessary remedi;~l authority. But, since t!le Army has h e r e  
tofore been smi111 and the cases calling for such revision therefore have been com- 
paratively few, the exigent need for such 2 1  revisory power has not u n t ~ l  recently 
been sufficiently manifrsted to make tlie question an all-imgelling one; and so, 
in the end, we have all accepted the practice, dissatisfied with it  bu t  without 
sufficient. impulse to go to i ts  bottom and overturn it .  I should expect the 
other officers mho 11:lve bcen on duty in this oflice with me ant1 interestrtl in 
the subject to confirm me in the statement of this attitude. 

. During this war, for patent reasons, the revision of the proceedings of military 
'courts in this office has taken on an importance which it  (lid not heretofore 
hare. If. one essential branch of administratio11 of this officsc! can he transcend- 
ently more important than another, i t  is  to be found-at least while this large 
Army i s  maintained-in the supervision over these proceedillgs; that is to s:Iy, 
in the close supervision of the administration of militarx justice throughout 
tlie Army. If the revision is \vorth the name, i t  should 11e n revision for gross 
and prejudicial errors of Ian. 1-hat 1ni1ke a convictihn l):,d, a s  well ns for those 
that make the judgment void. I t  shhlcl be done with such thoroughness its to 

, carry conviction to 2111 concernetl tlntl '\o secure the resl~rct of the Army and 
the ~onfidence of the pe~nle .~ .  I t  should',))e so expeditiously clone a s  to make 
the remedy timely and prevcla :my great, iueasure of unlawful punishment. 

For reasons so obvious ~ A o  merit no Ilnsion, our uew Army must be ex- 
pected to adniinister nlilifnrg justice more trudely than did our sum11 peace-time 
establishment of experienreti Regulars. i(1y experience in this ofice thus fa r  has 
shown that this is  and  will he true. Many cases already have been pilssed upon 
and reported to me hp Maj. Davis, in charge of the Military Justice Division, 
m d  his assistants which :~dlnitted of no doubt whatever but that, on indis- 
putable principles of 1:~w and justice, the judpnients and sentences therein 
were bileetl on error and ought to be .revised and set aside if the power to do 
so existed. So flagrantly and patently illegal were many of these that I pre- 
sented them to the entire  hod^- of my associates in an endeavor to discover, 
with the l~elp of their connsel, some me:uls whereby. in consonance with law 
as  well a s  ~yitll the practice of the office, the jndgmeflt might be modified and 
the innocent victims restoretl. ~ml)lcmished by wrongful conviction, to their hon- 
orable placesin the service. I t  was the passing upon such cases w11ich marked 
the obvious necessity for the power of revision in this office. We were clri'ven 
to take up, and we did take up, for consicleration with a seriousness that  seems , 
unappreciated the question of thc proper constrnction of the statute in question, 
with the result that  I and my office assoriates concluded with the utmost confi- 
dence and conviction that that  statute does adequately confer up011 the Judge 
Advocate General of the Army this very just and necessary power. 

The c;we that of many others served most to indicate the exigent need of 
such power and its exercise in'the interest of lam and justice was the so-called 
qut iny case. I t  was upon this case we expressed the views and conclusion 
~vl-hich the clepartment finds unacceptz1l)le. This was an alleged mutiny of the 
~loncomniissionetl officers ancl others of a certain battery of Field Artillery. 
The errors of Ian: and the consequent injustice, as  revealed by the proceedings 
ir ,  this case, mere so palpable and prejudicial that  i t  is difficult for me to see 
how any fair-minded official, having the duty to pass upon the record, could 
have failed to perceive them and exert all his power to remedy the error and 
injustice. These men did. not comn~il mutiny. A youthful and capricious ~ f f i -  
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cer w:ls responsible for the entire situation. He himself was guilty of tyril11- 
nous and o1)pressive conduct. Not\\:itlist-2lndi1ig this, charges wrre preferre& 
not 'against him for his tyranny but :~ga i~ is t  these Inen for nintil~y. Tlie c211nrge.r 
were refrrretl to the Irroper w n v e n i ~ ~ g  ;~utho~'itg, an ofieer of l l if l l  ~ ' a~ l l i .  \v}lr, 
ordered the court for tIir trial of thesc: inell. ~i court tri(!(I :1111l ( ~ O I I I ~ ~ P I C Y I  tl1e11~~ 
and sente11cc4 t l ~ e n ~  t ~ )  long te rn~s  ol' i ~ ~ l l ) r i s o t i ~ ~ ~ e ~ ~ t ,  i~ntl 111~ r(?viC'\\.i~~g olli(.pl. 
;:pprorc.tl the cw~victio~ls nntl sentewe. Wl~r rc  SIIPII  c l ~ a i ~ ~  of :lction :IS tllirj 
can occur there. is left no 1vo111 for the sl~rprise Illat I otl~er\\,isc. .slroul(! !l;l\-,\ 
felt a t  the f;~ilure'of the ])roper antl~oritios to court-n~:lrti:lI the youll;: c,liiver 
hiinsc>lf. I frankly coufess lily f ' t ~ ~ r  that SI I ( .~ I  LI failure of .jusl.icc~ il!i this, u ~ ~ t l e r  
sncll ( . i r c ~ ~ i ~ l s t i l ~ ~ ( ~ e s ,  inve~lvi~~g SO ~nany  ollicers whose c:oucern it \\-:IS to see that 
justice was clone, is  xyn~ptou~atic of n m i ~  generill deficiencies tl1:lt :Ire the usu;ll 
wnco~nitnnts of that institationill fi)r~n;llisin \vllidl in nly .jndg:.l~~t>l~(. so 1li:ltltys 
our military cl~~velop~nrnt.  

I t  was to correct such errors that the entire force of this oliicc, inclutling : . ~ l ) l ~  
: ~ n d  tlislinguishrtl lawyers recently coming to (1s from civil life, tlvvotetl itse!f 
to a t l i o ~ ~ ) n g l ~  study a11t1 consideration, estentlil~g over a ~er io t l  ol' nlore tllau 
three weeks. ant1 reachetl t l ~ ~  conc:usio~~ that the statute cle:~rly confcrs clpol~ 
this oflice ~.t?visory gon-\-c~ necessary to (lo Justice in suc l~  cases. Aci:orclit~gl~, 
convinced of the legality of that course :nit1 :~pprehe~~tl ing t h i ~ l  no just objection 
coulcl he taken thereto, I set ;wide tlie jntlgment of conviction i n  this ant1 otller 
pending cases and recon~mended that orders issue restoring these inuocel~t illen 
to their places in the Army. 

Inasmucll, ho\vever, LIS this action \vas 21 ~'cversill of ~ I I I  i l ( l~~~i~ l i s t r i~ t i \ . (>  l)r:lc- 
tice in this oliicc \vhich had never I~rfore hew thoroughly consitlrre~l or ex- 
amined so fa r  a s  I knew, I sent to the Secretary of War for his perso11i11 con- 
sicleration a copy of the opinion, scnywly doubting that the action taken by lne 
would merit his entire al~proval iIs well :IS that of the .Jntlge Atlvoc:tte (;enc~rill. 
so necessary and eslmlient was thr  :ruthority, so clear tlic 1:1\v, a11d so I I I I I ~ ; I ~ ~  
and righteous its apyliciltion. 

The Secretary of 1S7:1r Ilaving songllt his advice, the Judge b(1voc;lte Ge~~erul  
has clicngreetl with me, and tintls no such l)o\ver. 1Tl)on his ;tclvic.e, therefore, 
the jutl~nient of c~mvictioi~ i n  this caw is to stilntl, thong11, it is j)l'eq)er t ~ )  ;1(1d, 
quite a ni1111k)er of other instances in w11icl1 I lilwvise sr t  nsitle c 3 ~ ~ r o n w ~ ~ s  jutlg- 
ments have beell, due to :~tlminirtrative :nethotls. ;~pl)tm-ed hy the tlrl):~rtlilrl~t 
and action talre~? accortlin$ly. 

Believing that our people who are giving ul) their sons to the ~~a t io l la l  ctluae 
could nnt he content with. if the.\- were alq)risrtl of'. it s y s t ~ ~ n  of' 111i1it:iry jus- 
tice th:lt is atlmittedly wirhout po\ver to c o r ~ w t  c40ncrtlctl 1vro11y an11 i~rji~stic.~: 
to the most silcretl rights of llIilU and soldier : ~Onceiv in~  t l ~ t  tlw r]llestio~~ is 
fundamental ancl far-reaching in i t s  import; convinced that e s i s t i ~ ~ g  law l~lilces 
11s in no such hnmiliating position ant1 that tlie :rc*tion of t l ~ r  c!cyx~rtnl~nt 1-1s 
wrong beyontl all question and can I)e s11on.n convi~~cil~gl.\- ;111tl :11111ost to tilt, 
point of tlen~onstrht,ion to he so:  anti uiintlfnl t h i ~ t  undue ~lef'rrc~~lce to past 
peace-time views m t l  ndn~iuistrative plwtices will tlrfer the nc10l)tion of bt+tlrr 
methods and prove highly harmful to our new Arluy, in : ~ n  c w r ~ ~ ~ s t  tlesire ti) 
be helpful to the estent of nij- ability ant1 use-\vhnte\.el. of s t re~ lg t l~  I have to aid 
in the estnblishment of n n  i~t leq~wte illltl efficient :t t l lni~~istr;~tio~r of ~ni l i t ;~rp 
justice. I-file. \\-it11 the p e ~ ~ n i s s i ~ i i  of tlitb Wecretar!- 01' \\::II.. t l~ i s  1)rit.f of 111y 
views. 

First. ;IS to tli(x ;1(.tio11 t ~ l c e ! ~  i11 the I ! I \ : ~ ~ I I ~  (.i~se. 

T H E  C'ORHECTSESS OF ( 'OSTI( 'TI0S.  A l l )  '1'HE .i('Cl~~L"L'.\S(!l3 OF ST;CH 

E'ATOK 
Tlir Judge ocxte General, advising the Si.cret:~ry of War, haid : 
"You are aware, of course, of the pox\-er xou hare by statute law to grant, 

upon proper application, an honorable restoration to duty to each of the men 
cvnricted of mutiny. and I shall shortly prepare an order of this kind and 
placr it hefort. you." 
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And immediately thereupon the Secretary wrote, adopting the suggested 
action, ns follows : 

" As a convenient nlode of doing justice exists in the instaut cases, I shall be 
<lad to act in reliance upon n usual power and leave this larger question lor  
future conside~~ation, informed by the further study which the ,Judge Advocate 
General is giving it." 

This nction can not be " a convenient nlcans of doing justice." The Secre- 
tary, for the moment, has failed to distinguished between executive action in 
the n : ~ t ~ ~ r e  of n partial pardon and jutlicial ndion, which goes to the erroneous 
judgment of conviction itself and niodifies it, reverses it, or sets i t  aside. The 
statute under which the proposed nction is to be taken is to be found in the 
statutes relating to t h ~  n1ilit:n.g prison ancl the prisoners therein, and is  as  
follo\vs : 

" SEC. 1.752, It. S. Tlie con~!l:antleiit [ t l ~ a t  is, of the ntilittlry prison] shall 
take note and make record of the good conduct of the convicts and shall 
shorten the daily time of hard labor for those who, hy their obedience, honesty, 
industry, or general good conduct earn such favors; and the Secretary of War 
is ~uthorized and directed to remit, ill part. the .sentences of 'such convicts 
and to give them :ui honorable restoration to duty in case the,same is merited." 

And the modifying act of Rklrch 4, 1915 (38 Stat., 1071), a s  follows : 
"Whenever he shall deem such action merited, the Secretary of War may 

remit the unesecuted portions of the sentences of offenders sent to - the  United 
Stntcs Discip!inary Barrxclrs for confinrn~ent and detention therein, and in 
addition to such remission may grant those who have not been,discllarged from 
the Army an 1ionor:lble restoration to duty and may authorize the reenlistine~lt 
.of those who have been discharged or upon their written application to that 
end order their restoration to the A m y  to complete their respective terms of 
enlistn~ent, and such application and order of restoration shall be effective to 
revive the enlistn~ent. contract for a,,period equal to the one not served under 
said contract. (I'ur. 7, sec. 2.) 

And- 
" The authority now rested i11 the Secretary of War to  give a n  honorable 

restoration to duty, in case the same is merited, to general prisoners confined 
in the United States Disciplinary Barracks and i t s  branches, shall be extended 
so that such restoration may be given to general prisoners confined elsewhere; ' 

and the Secretary of TVar shall be. and he is hereby, authorized to establish a 
sys t t~n  of parole for prisoners confined in said barracks and its branches, the 
terms and con(!itions cf such parolp to he such :IS the Secretary of War may 
prescrihr." 

The ;letion t1111s i~uthorizrtl \\.;IS ne\-er ii~lentleel to iil)ply in cases of an unlawful 
conviction, and this the terms of the statute clearly indicate. I t  expressly 
:~pplirs to con\-icts and g e ~ ~ e r n l  prisoners 'ilishonornbly discharged from the 
service. I t  was enacted by Congress uutler its power to make rules and regu- 
lations for the gowrnment of the Army and to prescribe the eligibility of those 
who enter or :we in the Arms and the conditions under which they serve. 
1,oolring a t  it from the executive viewpoint, i t  is  but executive favor. AS I 
pointed out in mv former opinion, in cases of such restoration the conviction 
stands. The reshration itself i s  predicated upon a lawful conviction and a 
dis11011or;ll)le expulsion from- the Army in don~equ~llce of it. I t  call be taken 
only upon the application of him who have been thus expelled. An executive 
action partaking of the nature of the pardon is not the proper remedy in a 
case where a iuan, concededl~: has been 'unlawfully convicted, if there be other 
means of doing justice. A pardon does not proceed upon the theory of justice, , 
hut of mercy. The man who seeks a pardon does so upon a n  express or implied 
atlmission of guilt. The parclon itself conclusively implies guilt. A pardon 
is no remedy for wrong done the innocent. 

Speaking to the present case, these noncommissioned otticer, soldiers of ex- 
cellent record, were, when judged bg unirersnlly recognized legal principles, 
erroneously unjustly contlemnetl; they stand conrictrd of an offense than 
which none, in a soldier, can be more heinous. Itestoration to the Army does 
not change the judgment of conviction. Restored to the Army they ought to 
be; not, however, a s  an act of grace and mercy. but a s  an act of right and 
justice. Such a restoration is but an attempt to forgive these men for a n  
offense which none of them ever committed ; and, notwithstanding such restora- 
tion, the record against them is  made and there it  stands. They have been 
expelled from the Army unless the jndgment be reversed; they have been 
ont of the Army since the day the sentence was executecl. .%I1 rights and 
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honors inrident to their service they have lost, their records a s  soldiers largely 
ruined. In such a case the right thing to do is to set aside the conviction; in 
reR7erse the judgment of the court;  to cleclarc that these men had never heen 
lawfully convicted; and that thcy have never been lamfnlly ont o f  th r  scrric- 
a service which they 11x1 never dishonored. The power to do Lhc rizht thing 
is to'my mind ullmistaliably found in the section to be discussc~tl. I hope and 
.request that final action differing from that here prayed will not be taken until 
nfter this brief shall have been given the considcr:~tion which the subject of 
which it  treats well merits. 

The Secretary thcn continued to express the following gc:ner:ll view \vith 
respect to the power to  be deduced out of this statute- 

" Ordinarily, however, the extraction of new and large grants of power bg 
reinterpreting familiar statutes. with settled and practical construction, is 
unwise. A frank appeal to the legislature for adcletl power is viser." 

I think it  will be shown by this brief that the well-established general prin- 
ciple here enunciated has no proper application to the action taken by me 
under this state. I t  can 11:xre no applic!ation where the statute never has been 
interpreted by the c t ~ n ~ . t s ; ' ~ h e r e  the practical construction is not settled, but 
pa lpab l~  inconsistent ;:nil ronfnsed ; where there is such overwhellning neces- 
sity for an exer(.iw of t i l t >  jurisdiction. Th:lt these things are  so c;ln he shown 
quite convincingly. 

11. 
1'1' IS .\S ItZ.:(:Kl.:TTAlII,!.: A S  IT I S  OBVIOUS THAT THOSI1: \VHO 

OI'I'OSI~: AlT \-IE\VS DO h O T  VISION IN THE ADAIINISTRATION OF 
AII1,ITAIIT JUSTICE WHAT T H E  NE\V -4RAIY OF AMERICA WILL RE- 
QUIRE. KOR DO THEY EVEN SEE WHAT T H E  PRESENT I S  REVEAL. 
ISQ. 7'HIi:T ARE LOOKING BACKWARD AND TARING COUNSEL OF A 
REA("L'1ONARY PAST WHOSE GUIDANCE WIIAL PROVE HARMFUL I F  
NOT FAT.11,. 

(1) I'lrn .r:icrrs of the .-lssislto~t Clric/ uf Blrrfl nf~tl t h ( ~  I r~fmTor .  f:c~~~a,-c!/ 
su~:or of professiofc.clZ nb.solrttisf~/.---Ti~c~ oypclsing :~rgn~nent.: fol1011. : ~ , l ~ l ~ i ~ ~ i s t l . a -  
tin? prnctice blindly and, for thr most ~~:l;.t. :\re but Incw pi~)frssion:~l :111solnt- 
isms dewlol)etl under the contlitions ohtnining in our country since t!lc hroarlerl- 
ing activities of the Civil \\'ar periorl p:~ssecl n\wy. I poignantly rt'grct the 
concurrence of the .Judge Atlvocutc General, who Ilal)itn:~lly and constitntion- 
ally entertains fa r  Inore progressive views. The reasoning that comes frolll. 
the office of the Chief of Staff and 11lsi:ector Gener:~l is hut the :~yl)rehcnsion of 
those mho are counseled by their fe;lrs and who mistrust all that tlistnrbs an 
;~l)so:ute order of thi~lps. Ol!]iosilio~~ of ti19 t Irind 1 ~ s  nlauifested itself a.qainst 
every suggestion of progress throughout the tlevelopn~ent of institulions. Such 
argument proceeding on n:u'ron- military principle, is :~drlncetl to tllr s~lpport of. 
power rather than to the huinan intlivitlual rights oJfentler1 11s- a n  al)!lsr of it. 
In  i ts  essentials it  is this: The battery commander was n conlinissionetl ofIiwr 
with the power of discipline over his battery; he escrcises his po\rr~.  nntlel. 
an amenability to  his superiors in the hierarchy. :mtl they all. t:~citl)- a t  least. 
:~pproved of what he clicl : nlilit:~rr justice \r-:IS appenlcd to to rindicate his power 
through a court co~nposed of escsellent oficers of experience nntl ranlr, and 
the court did vindic;lle hiui; :rll Ihcw otlici;~ls were \vise, exl~rrienced. ; ~ n d  just. 
and therefore their judgment must not be impeachetl. The  hole structure of 
Government recognizes the fallibility of human :idministration :mtl eudeavors 
to minimize i ts  evil effect by plncing upon it  the check to he fount1 in the 
thoughtful and well-considered review of those who have bem trainer1 to  the 
tletc~tion of thosc fallacies. 

I1 is mly thr  n!intl of tlir r x t ~ . t ~ n r  ~)rofessionalist that fails to see that a 
I I I ~ I I I ' S  jutlglnel~t 111ay be in~!)raclied w i t h o ~ ~ t  reflecting npon his integrity. In 
this (xse the xross misconduct of this c!oinmanrling officer is concedecl; and yet 
it is saitl that these men, subjects of his misconduct. must have their cases de- 
termined \vithout reference to his oppressive and tyrannous action. The legal 
lnintl. tr:lil:rtl tc~ ; I  cwwirlt'ratic~n of 1 1 1 ~  rltmm~t:: of rvcry offr:~sr. :L I I ( I  : I ~ ~ ; ) I Y -  
tinting th:lt ~uutins- must c.o~~sist ( ~ f  t111 olrl,ositio~~ to I:~i\-ful ;~nlhorit>- \viill :I:I 
illt(wt. to sul~vert it. co111(1 not hi~\-e failed to percei\-e that this \\-as not a ci1.w 
of opposition a t  a11 in the wnsc that ulal;es mutiny. nor w:ls there :1117 eri- 
tlencr of the? necessary intention to overcome ant1 depose constituted au- 
thority. Ms- own se~lsc of right and justice and discipline \voultl have impelled 
me to court-n~artinl. not the men. but the officer himself, and I still think that 
that should be clone. The l ~ n ~ n a n  error that marked this case, judged accorci- 

, * ine to established principles Imown to every lawyer, has marked and is  daily -- - 
marking others. 

Army officers, acting on a mistaken sense of loyhlty and zeal, are accustomed 
to say, so,mewhat invidiously, that  "courts-martial a re  the fairest courts in  
the world. The public has never shared that  view In any event, i t  is dit-ficult 
to maintain that the judgment of this, the crudest of all courts, exercising 
such an extent of jurisdiction, is entitled to  greater deference than those of 
the civil tribunals. the review of which, to insure correction, is  fundamental 
jn our law. So much as  there is of summariness in courts-martial procedure 
is solely attributable to military necessities. But  this Government should 
never talie the life of any soldier or apply to  him extreme penalties without 
the certainty of the correctness of judgment. If the judgment be sound and the 
punishment certain, nothing more should be demanded. This case in itself is  
of coulparative little importance, but the questions raised and to be determined 
by it  are  fundamental in  the adnlinistration of military justice. 

( 2 )  Tile opposing legal views are  nt~nci~ro?zistic; t h e ~  are  $$en. a bac7;ward 
slanl througl& undue deference to the t7reol.y of an ilZustrio?~s text writer a s  to 
the nature of courts-wrn~tinl, a theol-?/ which civil jz~?.issprztde?zcc'lz~~s Tlecer adopted 
but clisti?zctly dewied.--l'he .Tulge Advocate General deduces out of the power 
of revision which belongs to his office no substantial meaning whatever. Obvi- 
ously he is led to this restrictive, indeed extinguishina, interpretfition because 
of his fear of obtruding judicial functions within a field of authority that  in 
his ji~dgnlent properly belongs to  the power of command. He would prefer to  
believe that such revisory power does not exist;  otherwise this ofice must sit 
in revision npon the .judgments of convening and rc?rie\\.ing :tuthorities based 
upon their power to comm:~utl on one hand, and in turn be co~lt,rolletl by the 
power of command of the Secretary of \Var and Chief of Staff upon the other. 
.In my judgment, i t  is too clear for nrgument that courts-martial h a r i ~ l g  once 
been brought into being. their proceedings and judgments when properly com- 
pleted and all that  is incident thereto, are  not based upon, but intl(w1 ;we in- 
.dependent of, the power of i.ommand a s  such. Winthrop thought otherwise, and 
he has been followed blindly ever since by the \TTar Department, though more 
recent decisions of the Supreme Court of the United States have exposed the 
fallacy of his views. 

( a )  Winthrop's theory was wrong in reason. Winthrop in n double-leaded 
heading in his work on military law says that  a court-martial is  "not  a p a d  
of the judiciary, but an agency of the executive department." This is the 
beginning and the cause of the difficulty. The only authority he qnotes in con- 
nection with the assertion is  n statement from Clode to the effect that in  the 
British Army the power of courts-martial ,comes from the Crown, vhere, of 
course. differing from here. the King in theory is the fountain of jnstice. 
His text contin<es : 
' " Not belonging to the judicial branch of the Government, it f o l l o ~ s  that  
courts-martial n x s t  pertain to the executive department; an& they are in fact 
siluply instrufuentalities of the Executive power provided by Conzress for the 
President a s  coiumi~ntler in chief to aid him in properly conlnl:rncli~~:: the ArWS 
2nd Nnvv and enforcing disciplir~e therein, and utilized under his orders or - -- -. - . . " - 
those of his authorized militas; representatives." 

The non sequitur here is  absolute and obvious. "Not belonging to the judi- 
cial branch of the Government," he says, then courts-martial must necessarily 
belong to the esecutive department, are  merely illstrumentalities of. Esecu- 
tive power and utilized under his orders. Since the clays of \Vinthrop this has 
been the height of orthoclosy ; and we have all been steeped in the teachings 
that follow upon that  illogical and fallacious syllogislll. 

I t  is rather sur]wisinx that  an unsupl)ortecl tes t  1)ooli stnt~iuent.  s~ptainecl . 
by so little logic, should have gone so long unesamined hy those in lnilitary 
authorits-, even if judicial decisions hacl not exposed the fall:~cy. To he sure. 
courts-martial are  no p r t  of the judicial system referred to a s  such in the 
Constitution, but this does not place then1 under the Executive power. They 
are  courts all the salne, with their bases cleep down in the Constitution. The 
courts of the several Territories ha\re never been courts of the United States 
.in the constitutional sense, nor have they ever had a n r  other constitutional 
basis than the power of Congress to make rules for the government and dis 
position of the Territory of the United States. But  who would contend that  
they are  under the Esecutive power? The courts, both Federal and local, of 
Porto Rico and Han.811. and the comts of Xlas1;n and the Philil~pines,.indeed 
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the courts of the District of Columbia, the United Stntes Courts of Custolns 
.%ppeals, and the Court of Claims, a re  not constitutional courts Of the United 
States, in the strict sense, in a s  much as  in then1 is deposited no part of the 
judicial pomer a s  defined in the Constitution; they constitute the courts, how- 
ever, provided for by Congress under other grants of power. Rut no lawyer 
would contend, for that reason, that  such courts are  subject to Executive 
power. 

( b )  Winthrop's theory was wrong on principle antl grecedent. Courts-mar- 
tial a s  a Inealls of military ;~cl.iutlic~at~~l.(~ 1o11c allte(l:lt(~! tlw ('onstitutioll. They 
are  recognized in the fifth ainendnlent in the esception there made as  to cases 
arising in the land and naval forces, and elsewhere in the Constitution. AS 
they exist to-day in our land, and a s  they have ever existed here, they have 
heen creiltures of 1egisl:ltive enactment, under the power of Congress to malie 
rules and regulations for the government of the briny ancl Navy. The king 
Rs a fountain of justice, military and otherwise, finds no counterpart here in 
our Chief I~kecotive except to the extent that supreme powers are  Collferred 
upon hiln 11s the Constitution. Here the fountain of justice, indeed all pre- 
rogative of sorereignty, i s  in the people, except where conferred by them on 
their representatives. Except for the parclon power, Congress here is  rather 
the fountain of military justice. Courts-martial arc  authorizecl by Congress. 
The powers that bring them into being a re  designated and authorized thereto 
by Congress. The offenses which they may try and tlie law mhicll they apply 
a re  prescrib~tl antl enacted by Congress. Their procedure is  regulated under 
the law of Congress. Their sentences and judgments must be in accordance 
with the lam of Congress. All this has been said too frequently by the Su- 
preme Court of tl?e United States to be doubted. They are, then, tribunals 
created by Congress; administering the law of Congress; and responsibIe to 
that law alone. I t  is  established by an unbrolien line of decisions of the Su- 
preme Court that a court-martial is the creature of Congress and a s  a tribunal 
i t  must be convened and constituted in entire conformity with the provisions 
of the statutes, or else i t  i s  without jurisdiction. (Dynes 27. Iloover, 20 How., 
82; Keys v. U. S., 109 U. S., 340; McClaughry 5. Deming, 186 U. S., 62.) 

( 3 )  Thr. tcnc1tiu.o.s ?ol!icli fo7lo~ic.etl ~rpo~i. thc ~ ~ r n t i s c .  tlmt corrrt8-wai.tinl are 
arecftlif.e ccflcwcien l t n ~ c  nll beml. disp?.ol.c7d h~ t7tc S ? I ~ ? ~ I I C  CW?Y qf the Pnitcd 
Btntes, tl!olrfll~. this ~Ir.grrrt~tre~rt sti7: cliiig.~ to thcni.-- 

Those teachings wer!? : 
( a )  That courts-n~:lrl-in1 w c w  not courts a t  all in any I)ropel. sense of the 

term ; 
( 1 ) )  Th:rt, t!lerefore, lher trietl an :lcat in its 1ni1it:~ry nspcc:ts :1lo11e anrl not 

the full resultant crime rero~nized as  such by general p h l i c  law; 
( c )  That, therefore. juc1,ymnlts of courts-martial cnultl not be p1e;ldetl hy a 

soldier in bar of trip.1 hy a Federal court: and 
( d )  Reinp esecntirp nzencies. they a re  suhject to the power of commnnd. 
Those teachinps n-ere all wrong, : ~ n d  the sooner we ahandon them the better. 
( n )  Courts-martin1 are courts rrentrcl hy (l'oii~ress. silnctioncc!%s the Consti- 

tution ,and their juc!,yments :ire entitlwl to respect 21s silch. (1iu:llile 7.. Unitecl 
States. 122 IT. S. 543, 555 ;  3lcClon:hry 1.. Drininp. 186 U. S. 49, 6s: 12s D:lrtc? 
Reed, 100 U. S. 33, 21.: S v ~ i m  7;. Tlnited States, 16.5 T. S. 5 5 5 ;  Reyes v. United 
States. 109 TT. S. 336, 340; Qrafton 7-. tTnitetl States. 206 I!. 8. 333. 348; S n ~ i t l ~  2:. 

R7hitnes. 116 IT. S. 167, 1'78.) 
( 7 1 )  Courts-martial (lo not try simply for the crime in its ~ r~ i l i t a ry  asp~cts ,  

hut for the ful! nntl comlilete offrnw as ~wognized !,,I- the Inw of thc 1:tnd. 
I E s  pwte  A4:~wn. 10.5 IT. S. 606; Carter 1.. Rol)crts. 377 IT. S. -196: Carter 7:. N c -  
Cloughry, 163 V. S. 365; Graftnn 1.. United States, 333. 3%) 

( c )  The jurlgment of a court-martial being n complete adjuclicatinn by a com- 
petent tribunal of the ($Tense as  known to the law of the land, is a bar nrainst 
a seroncl trial in any court of tho United States. (Gmfton ,v. TJnitecl States, 
206 U. S. 333, 348.) 

These cases prove ronrlusirrly that a court-nmrtial is  n judicial tribunal of 
vast powers, whose jurisdiction estends to all who ]nay belong to or are  retained 
in our forces, affecting the life ancl liherty a t  the present time of millions; and 
that this jnrisdiction extends to all conduct of wch  persons, without distinction 
between civil and military aspects. This office and the Srmy prior to the Graf- 
ton case had regarded it  a s  settled law ancl justice, and sternly opposed the 
contrary view, that a soldier, though tried and punished by court-martial, could 
again be tried and punished by Federal civil courts without infringing his con- 
stitutional rights and his rights to justice. 
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( d )  The ftmctions of courts-martial are  inherently iuid e s c . l u ~ ~ ~ e l >  judicial 
and therefore are  not subject to the pourer of conunand ns such, hut only to 
judicial supervision established by Congress. 

I t  hns been said that the President has the lm\\er to establish, a system of 
courts-martial, and that in deference to thxt pon el., therefore, courts-martial a re  
subject to his control. This I deny. I (lo not say that if the Constitnt,ion had 
not spolien, the power and necessity of the Conlmantler in Chief to muintai~l 
discipline in the Army would haye been sufficient to authorize some systeh of 
military adjudicature; ant1 i t  may he Lhat if Con:'ress hat1 not c:polrrn lintler it< 
power to ninlre rules of government for the Army, the I'rcsiclent could h;l\r filled 
the void. But when Conqress does speali out of its power, the President may 
not speali within the same field. H e  may not array himself in oppositioll to the 
legislative rules governing the administr~t ion of military justice. Congress h:~s 
designated what commanders subortlinate to the President map con\ rnc court-- 
martial, and tlie President can not say otherwise. Congress has said wlint 1:1w 
they shall apply, and the President may not prescribe another. 

Congress has regulated the punishment, ant1 the President can not prescribe 
different penalties. The most that  can be said i.;, inasmuch a s  Congress has not 
endeavored to deprive, e len if i t  coulcl deprive, the Commander in Chief of his 
power a s  a, convening authority, the President may himself still convene a court- 
martial, and his name may, therefore, be adclecl to that  list of conveninq au- 
thorities designated by Congress. But that power is  limited to him ; he may con- 
vene courts-martial, but when convened they mill be subject to all the law of 
Congress; he can not, by reason of that power, control courts-martial convenetl 
by others. 

As was said in a report by the Judiciary Committee of the Senate, quoted with 
approval by the Supreme Court in Swaim 27. United States (165 U. S., 55S), with 
respect to the acts of Congress authorizina the constitution of genernl conrts- 
martial by officers subordinate to the President, such acts a re  not restrictive of 
the power of the Commander in Chief, but- 

" * * * merely provide for the constitution of general courts-martial by 
officers subordinate to the Commander in Chief, and who without such legis1:~- 
tion would not possess that  power, and that  they clo not in any manner control 
or restrain the Commander in Chief from exercising power which the committee 
think in the absence of legislation expressly prohibitive, resicles in him from t h ~  
very nature of his office, and which, a s  has been stated, has always been exer- 
cised." 

His power of control over the judgments of courts-martial not convened by 
him comes itself from Congress, and on principle he can add nothing to it. 

It is a fallacious reasoning to say that  Congress, under its power to make rules 
and regulations for  the government of the Army, may not confer any authority 
upon a subordinate official without conferring i t  upon the President a s  Coin- 
mander in Chief. especially nhen the poll-er conferred is inherently judicial. 
Such an argument was advanced by the Court of Claims, but it  is  t6 be observed 
that the Supreme Court did not adopt that  view. On the other hand, i t  q u o l d  
with approval the report of the Senate Judiciary Committee, which was to the 
effect (1) that  the subordinate authorities would.not have hncl such judicial 
power without the authority of Congress, and (2)  that  the President did h a w  
the power to convene a court in the absence of leqislation to the contrary. 

( e )  Court-martial procerlnre beins judicial from the beginning to the eutl 
(Runkle's case, 122 U. S. 585, ~ n d  all subsequent cases cited), the power of re- 
vision, if it exists, is also judicial ancl therefore not subject to the power of com- 
mand. 

I t  is a maxim of the law that judicial power can not be restrained; which 
means to say, i t  can be controlled by no power except by superior judicial au- 
thority drawing i ts  power from the same source. This course of the judicial 
pomer of courts-martial is Congress; and only by Congress alone, or by some 
authority appointed by Congress, can a court-martial be controllecl. A snper- 
visory judicial authority Congress conferred upon the Judge Advocate General 
by the section discussed. The fact that  the Judge Advocate General is  in  a 
military hierarchy and in a n  executive department does not subject his judicial 
or quasi judicial funtions to the power of command. I t  is established by the 
decisions of the Supreme Court of the United States that  a n  officer of a n  esecu- 
tive department charged by Congress with judicial or quasi judicial duty is not 
subject in  the performance of such duty to any executive authority. Thus, the 
decisions of the Commissioner of Patents stand a s  the final judgment of the 
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esecutive clepartnients beyond the  control of the Secretary of the Interior. 
(gutterworth v. United States. 112 U. S., 50.) 

l?he supervision which a superior in an executive tlepart~nent may have over 
i l l1  Ofk'I?r ill Ill(, s~lllll~ ~ ~ ~ ~ ~ l ~ l l ~ t l l l ~ ~ l l t  \vIlo p~~rfOl'l?ls .ill~lici:li Or q11:i~i jll(1ieial 
funrtions is on ~~rincil)l(% li~i~ittyl to :~~ll~l i l l is t~. i~t ive ill111 ( ? x ( ~ ( ~ ~ ~ t i v ~ ~  f ~ ~ n c t i o ~ l s ,  alld 
does not IY'I:II c to tllv quasi jutlicial. I t  I I I i IY  he tlii~t the lez:ll re1;ltion bct\veen 
the IIC!:III of t11e ( I ( ~ I : I I ~ ~ I I I : ~ I I ~  : I I I ~  the oflicor p c ~ f o m i ~ l g  j ~ ~ ( l i ( ~ i i ~ l  f1111ctio11s is sllch 
:Is Lo 111:1ltr t!lc tlibvisi:~lls I I ~  th(? I:~ttol. s r l l ~ j ~ ~ c t  to th(3 f o r ~ ~ l r r ' s  jutlic:i:~l review, 
but c. rl:li~ll>. 11111 to ti)(' l . ( > \ . i ( ~ \ \ .  of i :~loll~(.r : I I I ( I  ~~o~~ju( l i ( . i i l l  ! I I I ~ ( Y I U  (11. ~ I I P  :;:1llle 

~l(~~:lltl l lc~ll t. 
( T )  Snc.11 .iutlic4i:~l ~.c.\.isicm is 1101 sul~jt~ct.  tl~erc!fo~.r. to tlw usui~l (;e~lc>r;ll St;tty 

w p w v i s i o ~ ~ .  
r .  l l l c  llractice n.1iic.h ol~t;li~rs in the C;cwl.;ll Sl:11'1' of' passing upon tll!. ol)illiolls 

o f  illis O I K ( , ~  i n  S I I< I I  i ~ i : : t t t ~ ~ x  of 11ut.c la\v, is. 011~io11sly. as  11urtf11I to p ~ ~ ) p e r  :1~1- 
~ i n i t r : t i o ~  I S  it is i 1 i i s i s t 1 1 1  i t  l e i  ~ i i l s .  Fronl t l ~ c  c o m ~ ~ ~ o n - s ~ ~ l s e  
point of view i~lono, ho\v flltil(\ it is lo tlircvt t 1 1 ~  xltrntion of thr i:eller:11 Staff 
11iilit:wy t : q ~ ~ l : {  ] I ~ ( W I I ~ I : I ~ I ~ ~  1<11o\vi11g 11o1hi11g of lecI111ir;11 law. to the c011tr0i 
ant1 s~~l ) r r \ - i s io~ i  01' tl!e judi:.i:ll l ' u w t i o ~ ~ i ~ ~ ?  01' t l ~ e  . J I I ( : : ~  Atl\.ocaate Generill, who 
11rw111i1i~l1ly is ~ I I I I I Y I L I ; ~ : ~ .  :4<iIl~~11 in 1 1 1 ~ a 1 l c ~ 1 . s  01. la\\. ~ I I I I I  I ~ ; I ~ I I ( V I  to ju~licial S L I I ~ ~ .  
t i o ~ ~ s .  1 (:a11 ( . o ~ ~ ( , v i ~ e  :l 1:1rg(> ti(~I(1 i n  I I I ( ~  I Y A : I ~ ~ I  of niiIit:!ry ( Y I I I ( ! I I I - ~  :111(1 policy- 
I I O ~  of (l(ti1ilec1 : ~ t I ~ ~ ~ i l ~ i s ~ r : ~ i i ~ ~ i ~ - i l ~  \vI~i(~h :IS I s < ~ ,  it, tilt, (;wer:11 St:~ft' \vas 
crratetl to l'ulnc~lio~l :l11d ill \vlli:.ll !:011tl 1'0slllts \\.ill he ;~c:llirvc~l ollly n.hen they 
are  tlllls ('llilfill('tl i l l l l l  ~!~'\.Ot('(l to I ; I I . ~ Y '  t i l sk~.  1 illhll'(%~ 111S~('lf 10 i l  sitlliltioll 
iulc! not to s l~ora~lic  i ~ l s t a ~ l c ~ ~ s  111' su('11 : i ( l ~ ~ l i ~ ~ i s t ~ . : ~ t i o ~ ~ s .  C:onsi!ler:~l~le time of 
that great I,oc!y ;lnd also of this of1ic.c~ is c40nsu~~lctl il l  c*onfere~~c?s ;~ntl disc:l~s- 
sions requiretl by reiisoll of sue11 ussun~ed l ~ o ~ v e r  of supervision of the decisions 
of 1 o t i t  I I :  I t 1 1 1 1 i : l  1 :  : I  j l i i a  I .  I cxn rec;~ll clis- 
.tinctly 111~- i~~alliii t j ,  to g ~ l  :I ( ;OI I (> IXI  StilK ofli(?r to g ~ x s p  t l~(> usu:~l ttv:Iir1ic:11 
s i g ~ i t i ( x ~ i ( ~ ~ ~  ;111(l I I I P  111~1prirtg of :~]q~I)-ii~,z tile lqwl ~ ~ r i ~ ~ c i ~ ~ l e s  us11:11ly expressed 
in ( I : I I I I I I I I I~ I  : ~ I N ~ I I ( ~  ~ I I , ~ I I I . ~ : I :  rcJs inter :lIios : I ( , ~ ; I :  ye~i(v:lli:~ sp(~(~i:~lil)us non 
I r o ~ ~ t ,  I I c l 1 1 i 1 1  : I I I I S  I ciln r(itxI1 :I l.cv.eut i~~stanc? I I ~ '  :I plilin 
case of :I 1;1(.1; of ,jui.i::tlic.tic~n i l l  \ \ - l ~ i c ~ l ~  thc Cllirl of SI;lll' I N . I Y ~ I I : I ~ ~ ) -  i'nnc*tio~lr(l 
for a c~o~~si t ler ;~I~le  purl of tl~reci tlays in : ~ I I  rntlravor to 111nlw 111, his 111int1 
~vhether thc error \\.;I:; juristlictional, rc?ntleri:~g tllc. j l~;I,r~ncnt 111111 : ~ r ~ t l  voitl, or 
n-as :ln error of I:Iw, siu~gly requiring a revewll in mg jnrlgmenl. S o  war of 
ally ( Y ; I I P ( V I U ( ~ I I ( ~ O  C:III :I~IIIWI.!!. I ) ( %  ( Y I I I I ~ ~ I ( ' ! ( Y ~  \villi .SII(.II  (hw:'1.;11 St:lff 
; ~ ( l n ~ i ~ ~ i s t r : ~ l  i011. 

111. 

TRIALS BY COURTS-MARTIAL. 5 3 
' The declared purpose of having the wcortls returned to this.office was thpt 
the Judge Advocate Generill sliould revise them and make a record of his pro- 
ceedings in  revision. 

Again, the act of 1864 (13 Stat., 145) created a separate bureau of the War 
Jlepartinent for this special purpose in  the following language : 

" SEC. 5. There shall be attached to and made a part of the War Department 
during the continuance of the present rebellion n bureau, to be known a s  the 
Bdreau of Military Jnsti.ce, to which shall be returned for revision the records 
trnd proceec1ia::s of ill1 courts-martial, courts of inqniry, and inilitary cominis- 
sions of the arnlies of the United States, nut1 in which a record shall be kept of 
all proceedings had thereupon." 

And in the following section, cleecriptive of the cluties of.the Judge Advocate 
General, the statute uses the words, " H e  shall receive, revise, and have re- 
corded all proceedings of courts-martial," etc. These worcls describe his duties, 
but the estent of revision is, of course, to be found in the fact that i t  was the 
sole and single purpose of the creation of the bureau. The dnties established 
for that burenu in its origin are  still included n;ithin those of the office of the  
.J.uclge Ac1voc:~te General. I s  i t  not opposed to conlnlon sense and reason to say 
that the Congress of the United States went to the great length of creating st 
separate burean of this War Department for no purpose a t  all, or, a t  most, in 
order .that some ii~consequential clerical change might be mxlc upon the record? 

I t  is  to be observed that the unreportecl decision in the Masons case, a case 
\vhich I ha\-e been fiin~iliar \\.it11 si~lce 1902.. nut1 whirl1 f!~r  the moment, :rncl 
perhaps becanre of its utter lack of ~ ~ u t l ~ o r i t y ,  I hacl forgot, holds that  upon 
the tloctrine of noscitur a sociis the worcl " revise" iniports but clerical duties. 
All that that judge said was said without eviclence of any study of the statute 
clncl n:itliout reference to antecedent legislation ; and, furthermore, it  was the 
most patent dictum. 

But there is another reason wily the word " revise" cau not be applied to  
any substanti:!l clerical change in the record. l'he record is made by the 
court; i t  cal: iiot be c h a n g d  escept by the court. The record can uot be made 
elsewhere. Thcrir- is, then, no field for any clerical revision. 

To be guided by this line of argument would be to hold that Congress created 
an entire bureau, \vhose sole dnt$ slroultl be to (lot the .' i's " that h:ld not been 
dotted, and cross the " t ' s "  tlmt hat1 not heeu crossc,cl. and c,orrrct ~ I T ~ I I X  of 
spelling and perhaps of graiunx1r. ilncl to snhstitute one's person;~l viwv of ctrr- 
rect punctuation for that which the court reporter had i~dopted. In  other 
words, Congress went to ritliculons length of esti1I)lishillg a bureau of the War 
Department where sole objection \vas to correct the clerical inacvuracies of i~ 

court reporter. 
Rut Winthrop accepted this tlictuin, \ v i t h o ~ ~ t  esalnination, am1 we are en- 

gaged to-day in noelcli~l,rr-~rcquiesce~~ce to ;I pro1)osit-iorl \vhich. 11;1d i t .  c.c,nlt! 
less well sponsored, \I-ould have-been greeted with impatience. 

" I{EVISE." IS ITS EVERY SENSE-OKDIKAKT, LEGAL, AXD TI1:CHNI- 
CAI, 3IILITARY SESSE-BIRANS TO CORRECT, TO ALTER, AND AMEND. 

The Judge Adrocate General's brief, though concurring in the argument that  
the word " revise " represents purely clerical duties, does in a rather incidental 
and delicate way suggest that  the word "revise" a s  here used may mean a 
review for the purpose of correction. If that  were the acceptable view of the 
statute, then Congress must have contemplated that  the power of correction 
existed somewhere. But he does not follow that  definition up, or rely upon i t  
to locate the power of revision. The Judge Advocate General, so fa r  a s  I 
can find, has no real authority for any such definition. His own illustrations 
fail completely. If a proof reader revises a copy, he himself changes i t  so a s  
to make it  conform to some standard. The committee who report a proposed 
revision of the law to Congress do not revise the l aw;  Congress does it. T h e  
committee do not revise the l aw;  the legislature does, making the desired cor- 
rections a s  revised. Those were the practical esamples the Judge Advocate 
General chose to rely upon. 

( a )  The ordinary meaning of the wore1 " revise " is not to review for the 
pnrpose of rorrwtio~is, but to perform the act of correction. Look up the word 
in the ordinary dictionary ; look around your-library a t  the " revised editions " ; 
look a t  the " Revised Statutes." or "Revised Codes." and no doubt mhatevei- 
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can be er~tertair~etl of its'mc?anir~g. I t  is an active, decisive power that results in 
a change in modificakions of the 1)roceedings revised. . Ordinarily " revise " is a 
broader word than " revie\\-." especially so in the literary sense; and the 
n y y  be distinguished in t11:,t the former is ;~ctive iinrl decisire. the latter pi1ssire, 
into~~inatory. ant1 advisory. In a legal sensc?, " revise " while less commonly 
wet1 in Anglo-American lam than " review " as establishing supervising or ap. 
pell:rtc, power, secnls to be synonymous with it. 

( 0 )  I n  its lexal sense the nleaning of the word, as  evidence by a multitude of 
examples of its use, is unmistalrable; and if the single esample heretofore 
givm of its significance when usecl in statutes were " persuasive" a t  all, tho* 
to be given now shoulcl prove absolutely convincing. 

The Judge Advocnte General sags that such examination a s  he has been able 
to make of legislative precedents " fails to disclose a single instance in wl~icll 
the po\vaiU to modify. or reverse the jutlgnlents of inferior Courts is  deduced 
froni the \vord ' revise ' without the adtlitiou of apt words specitically con- 
ferring the gonrer to reverse or modify." And then, after referring to the use of 
the word in the. banliruptcy statute cited by me. Ile said : 
, " This legislative precedent a s  judicially applied would, if i t  were properly 
itncl uccuralrly sttl forth in the brief, be most persuasive." 

My reference alrtl reliance upon the word " revise," ns used in the bankruptcy 
statute, was quite justified a s  showing that the word "revise" a s  there useti 
means exactly nlhat i s  here contended for-changing the proceedings of tile 
civil infcrior courts of banltrnptcy so that they shall conform to law. And the 
appellate 1)ower thereinbefore conferred in the statute was not what challenged 
the attention or tho court a s  a measure of their power over inferior proceed- 
ings, hut il n ;IS the word '' revise." 

Rut I submit the following, which ought to be conclusive: 
( ( I . )  T l ~ e  word " revise" is the sole x:ord nsed in the Constitution of Orego11 

to confer full appellate jurisdiction upon the supreme court of that  State, 
an(! that  conrt has given the word a fulsome meaning, even in the face of legis- 
lation witlently dwixnrtl to limit it. 

( b )  The \vord " revic-11- '"is used by the Constitution of North Carolina as  the 
sole \vord for conf(wir1g full appellate power upon the snprerne court of that 
State. 

!(:) 'I'lit~ \vortl " review " is used I?y the Comtitution of New Pork to confer 
t'11l1 i~l)pc~liate power upon tile court of appeals of that State. 

((7) R:~ndolph's plan for tht. Supreme Court of the United States was con- 
tained in the following resolution : 

"Resol?:ed. That the ICsecutivr aiid n convenient number of the national 
judiciary ought to compose a council of revision, with authority to examine 
every act of the National Legislature before it  shall operate." (Madiscm's 
Journal of Federal Convention, p. 62.) 

( c )  Section 24 of the Constitutioil of Illinois. 1818, provitled " that  the gel]- 
rral assemhly may authorize judg~nents of inferior courts to be removed for 
revision directly to the supreme court." This language is peculiarly similar to 
the li~nguai:-t? here discussed and none other was needed to confer appellate 
power upon the supreme court of that State. 

( f )  " Revise " has a meaning here contended ' for in Constitutior~ of Cali- 
fornia, Article S, 1849, 1879; Constitution of Alabama, sectioll 3. 1819, and 
Srticle IS. 1865: Constitution of Florida, Article S I V ,  1838 and 1865. 
(0) The Court of Cnstoms Appeals has final appellate jurisdiction over de- 

cisioils of the Board of General.Appraisers, all of which is  deducible out of 
the word " revirxr-." (Judicial Code, sec. 195.) The word a s  there used in- 
cludes the usual appellate powers. .including the reversal of the Board of Gen- 
eral -4p:lraisers when the court is s:ttisficd that the finding is \vhollg without 
evidmce or clearly contr:try to the weight of evidence. (See U. S. .v. Riebe. 
1 Cnstoins App., 19 ; Holbroolr ,I.. U. S., 1 Customs App., 263 ; Carson v. 11. S., 
2 Customs App.. 105: I11 re Gerdau, 54 Fed., 143.) 

( 1 1 )  The decisions of the. Co~ilptrol!er of the, Treasury ov*~. settlemeuis of 
accounts b)- the decisions of auditors is dcsc.rihec1 hy the statute (act of July 
31, 1894, 28 Stat., 207), as " iI re\-isic:n " mtl his clecisions are  referred to as  
" decisions upon such revision." 

(i) Section 271, Revisrd Statutes, clefininx the ]?ewer of the first comptroller, 
provides a s  follolr-s : 

"The  first comptroller. in ewry  case where. in his opinion, further delays 
would I:? injnrious to the I'nited States. sl~irll tlirect the first and fifth a~~t l i to rs  

of the Treasury forthwith to  audit and settle any particular account which 
such ofTice~-s may be authorized to audit and to report such settlement for 
revision and final decision by the first comptroller." 

( j )  Section 482, Revised Statutes, defined the powers and duties of cram- 
iners in chief in the Psltent Ofice and provided a s  follo~vs: 

"The examiners in chief shall be persons of conlpetent legal kuowleclge and 
scientific ability, whose duty it  shall be, on the written petition of . the appel- 
lant, to revise and determine upon the validity of the adverse decisions of exam- 
iners upon applications for patents and for reissues of patents and in inter- 
ference cases: and, when required by Uie cwmmissioner, they shnll l l e a ~ ~  and 
report upon claims for estensions anti pcarforn~ such other like duties its he 
may assign them." 

( k )  Section 4914, Revised Statutes, defining the jurisdiction of the Supreme 
Court of the District of Columbia, provides : 

"The  court, on petition, shall hear and detrrn~ine such appeal and revise the 
decision appealed from in a summary way on the evidence produced before 
the commissioner a t  such early and convenient time a s  the court may appoint; 
and the revision shall be confined to the points set forth in the-  reasons of 
appeal, * " * " 

(1) " Review" is  the sole appellate word used in section 330 of the Code of 
Arizona establishing jurisdiction upon the supreme court of that State. 

( m )  "Review" is  used also' to confer appellate jurisdiction upon the 
supreme court in section 4824, Code of Idaho. 

( n )  " Rcrien. " is thus used in section 7096, Code of Montana. 
( 0 )  " Review " . i s  so used in section 654, Code of Utah. 
( p )  In State r .  Towery, 39 So. 309 (Ala.), the question was a s  to the 

meaning of the word " revision " a s  usecl in a clause of the constitution requir- 
ing the le:.islature periodically to make provision for the revision . of the 
statutes. The court there construes the n70rd in the usual sense of review, 
alter or amend, and said with reference to the meaning of t,he word-" Such 
changes a s  are  admissible a re  within the purview of the section." 

( q )  In  St;itcb .I.. Ring County, 37 Pac. 489, 491 (Wash.), the court deduced 
its anthority to rwien. by way of certiorari a n  inferior court's decision out of 
the revisory." Eren the dissenting justice in that  case admitted that the word 
"revision '' included the power here contended for, but held thnt in this case 
it  had reference only to those judgments which were already within the juris-, 
diction of the court by virtue of some other appellate power. 

( r )  The word is, apparen t l~ ,  habitually used. as  defining the power of courts 
over municipal corporations, taxation boards, and insolvency proceedings, (34 
Cyc. 1723) ; and the word is used in that  publication as  indicpting a revisory 
power over criminals sentences (12 Cyc. 783.) 

The Supreme Court frequently alludes to i ts  power " to revise the judgments " 
of inferior courts. (See E. G., the Dred Scott decision, 19 How., 453, etc.) 
' Of conrse the fact that  appellate power is frequently conferred with great 
particularity in such terms as."revise, reverse, remand, alter, amend, and set 
aside " p1:lct.s no logical or legal restriction upon the word " revise," certainly 
not when It is  nsed alone. 

Eleven of the State constitutions c o n f e ~  full appellnte power in one or two 
words, using none of those :numerated. 

The term " revise " n ~ d  revision of proceedings," having this general sig- 
nificance, has  been known to military l a v  and procedure from time in) 
memorial. 

It was known to th'e early niutiny acts prescribing that no proceedings shoultl 
be returned to be revised by the court more than twice. 

I n  Tytler's Military Law (1806), page 173, it  is said with reference to British 
military law that  the King has no power of revision, but that that function be- 
longs to the courts of justice. He further says- 

"All, therefore, that  it  is competent for His Majesty to do, if the sentence of 
a court-martial shall not meet with his approbation, is to order the court to  
review theWproceedings, and even this power, a s  above stated, is limited; for 
the mutiny act declares ' that  no sentence given by any court-martial and signed 
bg the president thereof shall be liable to be revised more than once.' " 

It is  to he observed that  even a t  English law the power Of revision of court- 
martial proceedings and sentences is clearly distinguished from the Crown's 
power of pardon. 
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" Revision of proceedings " and " proceedings in revision " are terms well 
known to Anglo-American military law with reference to the power of courts 
to reconsider and correct their own proceedings, judgments. and ScntellceS. 

In G Op. Atty. Gen., 203, Attorney General Cushing discnssed this power of 
revision ~r.il11 great thoro~ighness, saying in that connection : 

" I t  is laid clown ns a thimg not open to controversy ill a11 the books of nlili- 
tary law that the superior authority may order n court--ninrti:~l to ivassemble to 
revise its proceerlings m ~ d  its sentence," 
citing for that nut-liority Hongh on Courls-hlartinl, page '79; RIcArthur on Courts- 
Marti;!l, l!il#e 13;: (:rifiitli's Kotcs, page 510; K c n n e ~ l ~  ou Courts-JI;~l'ti:ll, pages. 
220, 290 : Anon., Observ:~tions on Courts-Marti:~l, p:lges 384% ; 'l'ytler's BZilitary 
I,:trv, pages 170-3.7s; J;rrues's Collectiou, page 556; Sjmlnolls's Practice, 359; De 
Har t  on Courts-&1:1rti;tl, pnge 203; O'I319e;l's Military Law, chapter 23. 

This procedure, with the word " rcvise" as  tlescril~tive of it, is nu cstal~lislied 
part of our own military procedure, which occurs in daily practice, is treated 
of in all tests and is recognized by that name by all our courts. 

See Macoml) (1809) ; Du:une's Mil. Dic., 1810; Scott's Mil. I)ic., 1SG-I: Benet's 
Military Law u~tder  " Revision " : also nll nlilitnry tests. 

ARIBIGUOTJS, AND THERE-7s NO ROOM FOR CONSTEUING IT. i? 
WOULD HAVE MADE NO DIFFERENCE, THEREFORE. WHAT THE AD- 
MINISTItATlVE PRACTICE WAS OR IS. THE QUALITY OF 1,AW I S  SOT 
IASPAIRED By NONUSE. AS A IMATTER OF  ACT. JZJDGE HOLT DID. 
IN FORM .IT LJCAST. PROKOUKCE SENTENCES INVALID, AND DID NOT 
CONTENT HIJISETJi' S1311'1,P IVITH IIECOJIBIESI~ISG THAT PRO- 
NOT~SCICJIldhT IV,iS BY SIJ1'EI;IOR I\UTHORITY. IIIS \-IEIYS AS TO 
T H E  VAIJDITY 01" PROCEEDISGS IVICRI1: 1~:SPItli:SSEI) IX TERMS 

The meaning of the word is not fairly questionable. Furthermore. Senators 
in dehnte referred to the power c'onferred a s  that of n court of revien-. Congress 
seems to have had no tlocl~t :~lmut it. 111 such a ( w e  practice can not govern. 

I n  writing the opinion I went through the record books of a part of 1863. and 
my notes of that  search reveal t h i ~ t  Jndge Holt's reviews very frequently ter- 
minated with a declarat-ion whi1:11. l)y its form and tenor. indicated. so fa r  us 
his ofice was concerned, judicial fin;ilil~.. I t  mas common to c~onr.Inde with 
the statements: "Therefore the sentcwr is inoperiltive," ': t-llerefore this fatal 
clefect must prevent a confirm:ltion of the record." " the sentence is fatally de- 
fective." "for  error of lan- con~nlitlerl hy the re~icwinp authoritg t,lie sentence 
is  inoperative, notwithstandin: the c.o~!firm;!~ion of M;!j. (;en. Iloolte~*," "the 
sentence as  i t  stands is inoperative," " the sentence is invalid and slionld not be 
enforced." " t h e  sentence rested ul)m snc.11 :I wcortl should not be carried into 
esecution," and such like expressions. 

" Sentence i s  therefore inoperative " occurs right t in~es : rrcortl is i'at:~lly tle- 
fective, and sentence should not. or can not, or m11st not. be enforced, or 
carried into esecntion. or confirlne~l, sisteeu timrs. 'rhc recortl shou-s that. 
in the administration of those tluys, the .Tuclge &l\-ocate Gener:~l \\-as regarded 
both by t h e  President and the Secretary of War as  t h e  law adviser upon 
matters of military administration and justice, and a t  least no power of com- 
uiand stood between him and ii105P suprenle authorities. I t  ;ilso sllovs thnt the 
.Judge Advocate General verg frequently, indeecl one might say, habitually, 
returned the record direct to the re\-iewing authorities with instructions as 
to errors of law ancl pointing out the necessity for correction where correction 
could be made in oder that the sentence be held ol~erative. That the esamina- 
tion, if not revision, of the records might 110 the more espet1itiousl)- made run 
Assistant .Tudge Advocate Generul. representing ~)reliminarilg the .Tndge Advo- 
cate General and his power, and not connected with any com~nander's staff. was 
stationed in a central situation with duty, a s  to proceedings, " to call for such 
as  a re  not forwarded in due season, to examine them, to return for correction 
such a s  a re  incomplete, and to give immediate notice of fatal defects to the 
proper commanders, that  sentence may not be illegally csecntetl." (G.  0. 230. 
A. G. O., Aug. 16, 1864.) 
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VI. 

THE JUDGE ADVOCATE GENERAL OF ENGLAND CERTAINLY DID 
HAVE THIS POWER, OF REVISION. ( I  AM NOT ADVISED OF H I S  
pRESEKT AUTHORITY.) 

Clode (1S69), vol. 2, pp. 359, 364, 360. While his letters pate::t do  not clearly 
define his duties, i t  was presdbed  therein- 

" He esercises the powers of a Supre1116 Court'of Review, a s  re;mrds the pro- 
ceedings of all district, garrison, and general courts-martial whatsoever ant1 
whensoever." 

The following is quoted from Jones's 3rilitarg Law (1SS2), p. 94: 
"The  .I. A. G. and his clepntg a re  always civilian lawyers, while the cleupty 

judge advocates,'who in England attend a t  B.. C. Af. .  are  always military men. 
"The J. A. G.'s Department forms a iin:~l court of appwls ant1 h;ls the power 

of upsetting or ' quashing,' :us i t  is called, all proceedings of C:. 34. and it there. 
fore takes no part in t l ~ e  :tctunl preparation, condnct, or manage~nent of prosecu- 
tions. 

" The J. A. G. is a member of the Privy Council. He is generally chosen 
from among barristers who a re  members of Parliament, and they stand or fall 
~ i t h  the Government to which they are  attached. 

"All the proceedings of G. C. El., which a t  home must be confinned by the 
Sovereign, are  sent to the .J. A. G.,  and the Sovereien confirms on his respon- 
sibility as  a Minister of the Crown, ancl acts on his ~ecomnlenclation. 

"The J. A. G. is  responsible to Parliament, hencr a prisoner. if wronged, c:au 
appeal a t  law against him, for ' t h e  Sovereign can do no wrong.' 

"The duties of the J. A. G. are  confined to the esan~ination of the proceed- 
ings as  to their legality, whether the sentenc:es are  within statute laws, etc. The 
expediency of carrying out the sentenre, or as  to remission, etc., is not his 
province; the C. in C. advises the Crown on these points." (Pp. 94-5.) 

I t  must be remenlbered, too, that the civil courts of England esercise n f a r  
larger power over the judgments of courts-lnartial than do our own. 

VII. 

WHENCE COMES T H E  ESTABLISHED POWEEL TO DECLARE PRO- 
CEEDINGS NULL AND VOID FOR JURISDICTIONAL ERROR? a m  
WHY SHOULD NOT T H E  LARGER POWER INCLUDE T H E  LESSER 
RADICALONEOFCORRECTIONOFLEGALERROR? 

Nobody essays an answer. Doubtless a reviewing authority, br  statute, mag 
"disapprove" a sentence because i t  is null and void or because i t  is  bad for 
prejudicial error of law, and I think that  frequently i t  is said in our texts and 
in our practice that  n sentence is "invalid," though not for jurisdictional error. 
The larger power, in  practice, is exercised here in the department. It i s  
ektremely difficult for me to comprehend any reason that concedes to this 
department the larger power but denies to i t  the lesser one. 

THE NECESSITY, IN T H E  NAME OF JUSTICE, OF LOCATING THIS 
POWER IN THIS DEPARTMENT, AND PREFERABLY IN THIS OFFICE, 
WHERE LOGICALLY, AND I THINK LEGALLY, I T  BELONGS, MUST BE 
API'ARENT TO ALL WHO ARE FAnIILIXR WITH T H E  ADMINISTRA- 
TION OF MILITdRY JUSTICE. 

In the first half of Nolember, while I was in charge of the office, I set aside 
the judgments and sentences i n  the cases of 19 enlisted men because of preju- 
dicial other than jurisdictional error invalidating the judgment. The number 
in which on establishecl principles such reviewing power should be invoked 
should be expected largely to  increase. 

Courts-martial a re  courts dealing with the right of life and liberty of all who 
are subject to their jurisdiction, a number already beyond a million, doubtless 
soon to pass into many millions, of our citizens. They a re  courts of law 
ndministerinq the law of this land, in  accordance with the law of the land, for 
a gret~t  mtional purpow. Their judgments nre judqnents of law. Can i t  be 
said that their judgments are  beyond all legal inrluiry ; that tlloug11 they may be 
iirrivctl a t  in contravention of all law. if the court, accorcline to the usual nnr- 
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row jurisdictional tests had jurisdiction, the judgment, though concededlj 
wrong for error of law, is beyond all correction? 

There is  to-day, a s  never before, an urgent, impelling necessity for such 
rwisory power; if not here, then elsewhere. I t  will not do to say that  such 
errors of law affecting the proceedings to the great prejudice of the accused 
and rendering tlie judgment bad because thereof, are  rare  and for that reason 
may be ignored. That doubtless was the reason why the power was permitted 
to remain not fully used or to clrop into desuetnde. Rut this day finds t l ~ e  
Army increased. teiifoltl. d few more n ~ o i ~ t h s  hence i t  will have been increased 
twentyfold, :~nd  obviously :L year hence the Army of the United States niust 
necessarily, if we :we to take the p : ~ r t  in this w i r  that this Nation purlloses to 
take, consist of three n ~ i l l i o ~ ~ s  of nlen. Tile olficcJrs of tli:~t hrn~y,mnst  necessarily 
be largely untr:~ined ofticc~s, conwious, of co!:rse, of their great pomer. required 
necessnrily to exercise it. and exercising i t  necessarily without the niost enlight- 
ened judgment or consideration. I t  will consist of inen just con16 from the 
shops, the factories, and the farms, unused to Army life, with i t s  1)eculi:lr cus- 
toms and its rigorous duties, willing but uninformed. With such elements, 
errors upon tlie part of the officer on the one hand exercising disciplinary 
authority and on tlic part of the enlisted lnau on the other subjected to such 
authority, must I)(. cxcwdingly numerous anc! resort to the disciplinary actions 
through the agetrcie!; of 1110 court-martial frequent. The triers of the case mill 
he ofiicers of the sai1:e c!;~ss. and so frequently mill be the reviewing and approv- 
ing tiuthorities. (!.I ::o:.tliniry for resort to court-ni:!rtial :~nd opportunity for 
error in the courts III:!I.L~uI proceedings themselves will be largely multiplied 
over those that obtiliu in normal peace conditions. There is chance for grave 
error in the niost en1ightene;l legal system, but still prexter ch:~nce in a le&l 
system \vhich necessarily must be administered by men uniforn~ed in the law, 
ant1 :\n innnei~surably greater chance in the case of such an army a s  ours must 
necessarily be. I nlust assume that  no man with the interest of the Army and 
the country :it heart and with the ordinary conception of the necessity of 
maintaining justice in our institutions could doubt the advisability and the 
necessity of establishing here or elsewhere such revisory power. 

I have no shame in confcssing that  I feel strongly about this, and not in 
any contentious way. I am not impelled to file this brief because the Judge 
Advocate General of the Srmy disagrees with me, nor the Chief of Staff, nor 
other authority. I am entirely out of the field, of contention. I feel strongly 
ahout it a s  a matter between a man and his fellowmen, between an officer and 
the Inen. whom he should protect, between a man and the Army in which he 
serres, between a soldier and his Xation. What happened to these men can 
happen to me. A soldier has  nothing but his service. He is  honored by his 
PI-ofessional reputation or dishonored by the lack of it. Society has established 
certain rules, which are  its law and by which human conduct is tested. All 
lawyers, a t  least, understand the methods of applying those tests. If the test 
be riot applied in accordance with the law, there has been no test. I t  i s  not 
sntfirient to say that a system of administration of criminal justice may not be 
:I fair and just system, though it  -provide for no appeal. though the fact 
rcmains that no enlightened system has ever permitted a judgment to remain 
:IS final when reachecl in contravention of the rules of law. The question here 
is whether or not, when, according to the well-understood principles of law and 
justice, a judgninent is concededly and palpably wrong, i t  must remain and per- 
sist a s  the law of the land in condemnation of an individual while i t  is  con- 
cerledly wrong. I t  seems to nie that  a soldier, before suffering the extreme 
penalty of death or other serious punishnier~t, should, on principle, be entitled 
to have the proceedings of his trial examined, not solely by the commander 
convening the court in the field, but by a separate and independent authority. 
who, skilled in the Ian-, properly circunistanccd, can with the necessary deliber- 
;:tion and considerate!ies~ pronounce the trial free from prejudicial error. Eren 
in the absence of statute it u-onld be the duty of the department to entleavor to 
t1iscovt.r or provide a means wherel)~ such a wrong could be righted. In  the 
case that  i t  could invoke a doubtful statute. i t  mould be the duty of the 
department on all principle to resolve the doubt in favor of its jnrisdiction to  
apply such a ren~edy. Surely there can be no escuse for the department's not 
taking the remedial action which the statute clearly authorizes. inderd, I think, 
requires it  to take. 
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CONCLUSION. 

This revisory power should exist; ancl I doubt not that  when exercised with 
judicial wisdom and cliscretion, as  i t  must be if i t  is  a judicial power at alI, 
under proper rules and regulations, i t  will prove a great help, and never a 
hiildrance, to safe and sound administration, and place military justice upon 
a plane that will cause i t  to merit and  receive, more than it  ever has heretofore 
received, the approval of tlfe American people. I earnestly ask that  this matter 
may be conceived to be, as doubtless it is, one of prime and funclamental impor- 
tance to our Army. I t  is a matter affecting the relations of the Nation to i t s  
soldiery; i t  is a matter a t  lie very base of miliary justice a s  an institution; 
i t  i s  a matter affecting justice under the law to the individual soldier. Justice 
under law is a s  necessary to the American Army a s  i t  is  to any other American 
institution. 

S. T. ANSELL. 
DECEMBER 10. 

Senator S~.~HERLAND. I was going to suggest that since you referred 
to the brief it might properly go in the record a t  its proper place. 

Senator T H O ~ ~ S .  I n  that connection, state as concisely as you can 
its general purport, to save reading it. That will be more brief. 

Gen. ANSELL. I should have said that we of the office felt very 
keenly that we were right in the matter, and I may observe here that 
Prof. (now colonel) Wambaugh, of Harvard University, filed a 
special brief stiIl contending for the ccrrectness of our construction 
of the statute. I have that here. 

Senator TIIOMAS. I ask, Mr. Chairman, that that also be included 
in the record. 

The CHAIRMAN. That may be inserted in the record if there is no 
object5on. 

Gen. Ansell, is there any personal difference between you and Gen. 
Crowder, or is your only difference on the proper construction of the 
statute? 

Gen. ANSELL. We have no personal difference in the world. 
The CHAIRA~AN. Have you personal feelings toward him because 

of his attitude? 
Gen. ANRELL. Not in the least. 
'Senator HPI'OX. I suppose YOU feel like the justices of the Supreme 

Court who can not agree what the law is. 
Gen. ANSELL. Probably I felt, by reason of the fact that I was 

there passing upon these questions day after day, more keenly and 
far more sensibly that, my view was right on this than I would have 
felt if I had been detached and had been looking at it in more or less 
of an abstracted and detached way, as a judge of the Supreme Court 
would do. He  n-odd not be administering and applying the very 
lam he was passing upon. 

The CHAIRMAN. YOU come in daily contact with i t ?  
Gen. ANSELL. Yes, sir. 
Inasmuch as we are putting in all these papers, I should like to put 

in a proposed regulation by Col. Wambaugh designed to establish 
under this power that we had deduced out of the statute what he 
termed, and what by reason of the powefs i t  mas to exercise mas 
properly termed, a national military court. 
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(The matter referred to mas subsequently submitted ancl is here 
printed in fnll as follows:) 

COL. \ V A ~ ~ I ~ ~ \ U G H ' S  lJI:OPOSR1) 1)IlAl'T 01; 11EGUIA'l'IOKS '1.0 GO\'ICI<S 1.IIIC COI1H.r 
REVISION. 

N o w u ~ : e ~ <  10, 3 9 1 ~ .  
RIemorandum for Gen. Ansell. 
Subject: Draft of an esecutiw rcgul;~ticm est;~l)lisl~ing :I n:~tion:~l inilitary coilrt 

of revisiol~; 
1. Under the :~uthority of section 1199 of the Revised Slntutrs of the Uuitetl 

States there is established herel)y in the ollice of the Jndge .\tlvoc:~te General 
of .the Army a.nntiona1 military court of rei7i%ion with :~ntllority to I.?\-ise the 
proceedings of all courts-in;utial, courts of inquiry, and military cominissions. 

3. The n:~tional iniljtnry comt \\.ill coi~sist of three oficcrs from rime to tirlle 
designated by the Judge Advocate General. 

3. The national military court will take inlo consicler;ltioi~ for 1)uq)oses of 
revision such general conr t -n~~r t ia l  cases as  may be bronaht to its attention 
by any party in interest or 11.v any member of !-he court. or.t)y tl~ct trial jn11ge 
advocate, or by the officer h a ~ i n g  power to i ~ p ~ l ' o \ ~ e  ol: t l isappro~e the sente~lce, 
or by any judge ;~tlvocate, whether itlentificd with the case or I I O ~ .  

4. The nntiom~l ~nilita:,y conrt will t:rl;e into .consitle~~:ttiou for purposc?s of, 
revision such special or sumninrg cmrt-ll~:~rti:il c%ses :IS secm to 1)e of pe( .~~li :~r  
importance. 

5. The power of revision belonging to ti:(? nntionnl nlililnry court sh;~l l  not 
include the power to deal with n case before the oflicer :tl)pointing the trilmlal 
has finally dealt witk it  and sh:~ll not include the po\\-er to :~tllnit ne\v evidence; 
but it  shall include (a) the power to approve or disal~pro\~e a finding ant1 to 
approve only so inucll of a finding of guilty of a particular offense as  involves 
a finding of guilty of a lesser includecl offense \\-llich in its opinion the evidence 
of record requires finding of onlr the lesser clcgrce of guilt, and ( 1 1 )  the power 
to approve or disapprove the nrhole or any 11;irt of any sentence. and ( c )  such 
other powers as  may be assigned to tl!e ronrt hereafter. 

6. The national military court will disregard such irregularities as are not 
clearly shon-n to have injuriously affected substantial rights. 

7. The Judge Advocate General will appoint fronl time to tiine oilicers to 
serve a s  counsel on each side of the cases consitlerecl by the national military 
court, and parties in interest shall also be entitled to counsel chosen by 
themselves. 

S. The national military conrt will announce from time to time rules for its 
own procedure, not in conflict with regulations prescribed hg the President, 
and not in conflict with the Copstitution, statutes, and treaties of the United 
States. 

9. The mere considering of a case by the national military court will not 
serve to suspend the execution of the sentence. 
10. A decision of the national iniIitary court will not have v:llidity until 

approved by the Judge Advocate General. 
11. If so ordered by the Judge Advocate General a decision of the national 

military court will be made public and mill be accompanied with an opinion 
stating the case and giving the reasons fo rthe decision. 

EUGENE WAMBAUQH, 
Major, Jadge ddvocate. 

COL. WAMBAUGW'S SPECIAL BKIEZ FILED I N  SUPPORT O F  THE REVISORY POWER. 

1. Section 1199 of the Revised Statutes of the United States, taking i ts  Ian- 
guage from acts of 1866 (14 Stat., ch. 299, sec. 12, p. 334), and of 1874 (18 Stat.. 
ch. 458. see. 2, p. 244), that  : 

"The  Judge Advocate General shall receive, revise. and cause to be recorded 
the proceedings of all courts-martial, courts of inquiry, and military commis- 
sions, and perform such other duties as  have been heretofore performed by the 
Judge Sdvocate General of the Army." 

2. What is included within the power and duty of the Judge Advocate Gen- 
eral to rebise the proceedings of courts-martial? 

3. The answer must depend upon the language of that section; and if the 
language be ambiguous or scanty, the meaning attached to it  must be affected 
by the attitude of mind in which the language is  approached. The. language 
certainly is not verbose, though, a s  mill be pointed out later, the chief word used 
is significant and enlightening, and there may be reason for discussing, in a pre- 
liminary way, whether the power of the Judge Advocate General over the pro- 
ceedings of courts-martial would be intended by Congress to be narrow or to  
De wide. 

4. In  favor of a narrow consideration there are  a t  least two things to be said. 
In the first place, the testimony upon which the results of a court-martial a re  
based can not receive from the Juclge Advocate General the exact weight to  
which it  is  entitled, for stenography can liot communicate the appearance of 
,witnesses, their hesitation or eagerness, and the impression by them fairly 
made upon the members of the court-in short, the atmosphere of the court 
room. I n  the second place, to interfere with the findings of the court-martial 
.and of the appointing ancl reviewing authority may not unreasonably be deemed 
a s  endangering of the prestige of the oficers thus overruled, and hence ;L pro- 
,cedure to the detriment of good order and military discipline. 

5. Those considerations jn favor of a strict construction of the Judge Advo- 
cate General's power ancl duty have been mentioned in order that they may be 
-seen not to have been forgotten. 

6. The considerations on the other side are  much more weighty. To begin 
with, this is a remedial statute, and hence i t  is  to be construed liberally in the 
light of the perceived evil or c1;unger and in the light of the intended result. 
Notice the danger. I t  is, briefly, that skillful justice may not be received by 
persons peculiarly appealing to the desire of Congress that justice be done and 
be perceived to be done. The persons in question are, most of them, private sol- 
diers, very young men, f a r  from home, and from ordinary advice and influence, 
>on the average not highly educatecl, not rich, performing, whether by reason of 
volunteering or by reason of drafting, a service which is of the highest im- 
portance to the Government. Whether language tends to achieve careful justice 
for such persons must be perceived to be intended 113- Congress to be construed 
liberally. A ~ a i n ,  courts-martial, though their inemhers are unquestionably 
conscientious, are  coinposed of men not skillfnl in law or i n  the weighing of 
-evidence, ancl these men sit amid surroundings not well adapted to the achieving 
of accurate results i n  such matters a s  these-s11rrol1ndings not of boolrs and Of 
leisure, but of military cares. physical discomfort, ancl haste. 111 our Arn~y the 
difficn1tie.s surrounding a court-martial have always been perceived; and, in  
-consequence, the proceedings of a court-martial we ,  by our system of military 
lam, inefficacious unless and until there is an approval by t he authority ap- ' 
p6inting the court. Indeed, the court-martial itself-that is to sag, the persons 
who are designated by the appointing authority, but who a re  comnlonly deemed 
the only members of the court-may not unreasonably he said to be tre:lted by 
the law a s  no court a t  all, but a s  the equivalent of a con~mission making ex- 
aminations ancl reporting recommendations. As the Articles of War of 1806 
said (A. W. 65) : 

" No sentence of a court-martial shall be carried into execution until after 
the whole proceedings shall have been laid before the officer ordering the same. 
or the officer commnnding the troops for the time being." 

The articles of war in the Revised Statutes (A. W. 104) are to the same 
effect, viz: 

"No sentence of it court-martial shall be carried into execution until the 
whole proceedings shall have been approved by the officer ordering the court, 
,or by the officer commanding for the time being." 

The words in the present article of war are  substantially the same (Art. 
46) : 

" N o  sentence of a court-martial shall be carried into execution until the 
Fame shall have been approvecl by the officer appointing the court or by the 
nfficer conunancling for the time being." 
, 7. To refine. one might say that  the war court is  composed of both the 
court-martial and the appointing authority or, conceivably, that it is  com- 
posed of the appointing authority alone. To go into refinements is unnecessary. 
What is  important is to notice that  though the court-martial and the appointing 
.authority undoubtedly constitute a tribunal a s  regular as  any other known to 
the law and a tribunal hoth argumentatively and errpressly recognized in the 
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Constitution of the United States, nevertheless, the tribunal, in each of its 
parts, needs supplementing. 

8. I t  has already been pointed out that the yroceedings of the members who 
participate in the hearing need and receive inwstigution by the appointing 
authority. I t  n ~ u s t  now be pointed out that  the appointing authority, though 
certainly tleserving high re-pect, can not be said to be ideal for the present 
purpose. The appointing authority is  a busy military officer whose specialty 
is not the ascert:~inirig of law and the weighing of evidence. Although he h;ls 
t,lle :~ss i s t ;~~ice  of it de1);u'tmeut or tlivision judge atlvocate, the surro~ulding 
c i r w n s t a n c ~ s  are  uot pcrfcct; and hence, it is  easy to believe that C ~ n g r e s ~  
contemplated a s  tlesirable a substantial power of revision to the end that the 
soldier ~n:!y find himself dealt with a s  carefully ant1 slrillfully a s  is :I civilian 
offender. Further, cron Lhongh the appointing authority l)e espcart :lnd full of 
leisnrt., t l w e  is n s u b  tantial clang& thnt the appointing authorities throughout 
the -41x1~ will not bring to PilSS equivalent se!itences for equiwlent offenses, 
and t h i ~ t  thus, taking :I wide view of the whole hruly, there may be sni!ll lack 
of uniformilj- as  mily a11iOlli1t to grave injustice. 

9. Further. it must not I)e forgotten that military tribunals are  adn~ini: trative 
in thcir nature, ant1 t h t  when customs oiliccrs and other adn~inistrative uflicers 
rule upon riyht+-thong11 nlerely rights of property-it is not nnc3onimon to hear 
that due process of la\\' requires an al)peal--whether ;:n appc~:?l to the courts 
or merely a n  ;lpp?al to :I superior officer. 

10. These are reasons (.nough for esl)ectil~fi (lo~iprcss to establish for military 
tribunals some sort of nppellnte procetlure. bringing the whole matter ultimately 
before a n  espert. 

11. Such considerations furnish the atmosphere surrounclin;:. the statute, ttnd 
they shon- that one should rPc2eive with cordiality thc provision that  tlie 
Jntlge Atlwcate General shall " revise '? the proceedings of all court:.-martial. 

12. Pet. is not the c-ord " revise" clear? Does it  not me:tn some active 
procedure hy the .Judge Advocate General, and some procedure regarding mut- 
ters of consequence? Can the word mean that the Judge Ad\-ocate General i s  
merely to correct spelling, punctn:~tion, and grammar; and if he i s  to do some 
thing more than that, who shall ! ay thnt he is to stop before he has done the 
whole of the task which the foregoing discussion has shown to be (1esir;tble:' 

13. The word " revise " is  not :I technical word of L i ~ ~ g l o - ~ ~ ~ ~ ~ e r i c ; t ~ ~  laxv. I t  
is  user1 now ant1 then in statutes. The construction which has been given to 
it in statutes not clenliug with military matters shows that  as  regards pro- 
(%(lure the wort1 " revise" or the word " revision " has a wide meaning. I t  
is  enough for the present purpose to notice what is the meaning given in 
military law to the word "revise" and to its related word "revien?." I t  will 
be found that the word " revien " has a wide meaning in military law, and 
that the word " revise " has a still wider meaning. The power of the appoint- 
ing authority, called in military books the reviewing authority, i s  thus 
described in the present article of war 47: 

"The  power to approve the sentence of a court-martial shall 1;e held to 
include : 

' ' ( a )  The power to approve or rlisal)prove a finding and to approve only so 
much of a finding of guilty of n particular offense a s  involves a finding of guilty 
of n lesser included offense when, in the opinion of the authority having powe: 
to approve, the evidence of record requires a fincling of only the lesser degree of 
gujlt; end 

" (b)  The power to approve or disapprove the whole or any part of the sen- 
tence." 

14. Wide a s  is the power of the reviewing authority, the power of revision is 
still wider. When the reviewing authority refers the case to the court-martial 
for revision-though, to be sure, that procedure is not mentioned in the Articles 
of War, and now rests wholly on military custom-the power of revision is 
understood to include a change in the finding and in the sentence. This wide 
meaning of the word " revision " is  described in all books on military law. It 
is enough to cite the books from the beginning of the nineteenth century to the 
year of the adoption of the statute in questim. The citations a re  a s  follows: 
Tytler's Military Lam, 1806 edition, pages 169 and 338 ; RlcCombs' Martial Lam, 
1809 edition, page 32 ; Duane's Military Dictionary, 1810 edition, page GOO, under 
the word "revise "; Scott's Military Dictionary, 1864 edition, under tlie word 
" revision " ; Benet's Rlilitary Law, 1868 edition, page 169. 

15. In  the light, then, of the circumstances and of military custom, the Judge 
Advocate General's power regarding the proceedings of courts-martial, a s  now 
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given by the Revised Statutes through the word " revise," goes beyond the merg 
exalnining and filing which a7as the power before this statute was passed. I t  i s  
not surprising to find that  the statute used a word which enlarged the Judge 
Advocate General's power, for the statute itself recognizes that  i t  enlarges the 
Judge Advocate General's duties, since i t  expressly sags : 

" The Judge Advocate General shall receive, revise, and cause to be recorded 
the ~ o c e e d i n g s  of all courts-martial, courts of inquiry, and military commissions, 
nnd nerform such other duties a s  have been heretofore performed by the Judge -- A 

Advocate General of the Army." 
EIJGERE WAMBAUGH, 

JIajor, J. A., 0. R. C., 
Assistant to the Judge Advocate General. 

DECEMBEB 1, 1917. 

The CIIAIRMAK. If  there is no objecticn, that may be inserted here. 
I will say to you, Gen. Ansell, that you will have an opportunity to 
read over this and you may insert these records at the places where 
you wish them inserted. 

Gen. AXSELL. I thank you very much. 
I think it ought to be stated for the benefit of the Committee that 

this thing did not die with my filing of the brief, or the two briefs, 
nnd Gen. Crowder's reply (see Exhibit I?) and the ruling of the 
Secretary of War (see Exhibit G).  

(The matter refered to was subsequently submitted and is here 
printed in full, as follows :) 

EXHIBIT F. 

GENEKAL CROWDER'S SECOND BRIEF I N  OPPOSITION TO THE REVISORY POWER. 

WAR DEPARTNENT, 
OFFICE OP THE JUDGE ADVOCATE GENERAL, 

Washington, December 17,1019. 
MY DEAR MR. SECHETIRY : Herewith is Gen. Ansell's reply brief on the question 

of whether or not appellate power to revise, modify, and affirm findings aud sen- 
tences of courts-martial is, by the terms of section 1199, Revised Statutes, vested 
in the Judge Advoeate General of the Army. 

Yon xvill recall that  on Novenlber 10 Gen. Ansell submitted, for your personal 
consideration, a brief which purported to find in said section this appellate 
power in the Judge Advocate General. His conclusion was reached on five main 
points of argument : 

(1) That the legislative history of the statute shows that  the intent of COE- 
grens was to vest the Judge Advocate General wih his power; 

(2)  That  the administrative history of the statute disclosed that the power 
had been actually exercised by Judge Advocates General of the Army during 
the Civil War and until about,,l882; 

(3 )  That the word " revise (which was the only word that  could be con- 
sidered a s  such a grant),  a s  used in other statutes, specifically in the Federal 
ban1:ruptcy statute, had been discussed by a United States court a s  having suf- 
ficient amplitude to convey appellate power ; 

(4)  That the courts of the United States had never passed upon the power; 
and 

(5) That  the Judge Advocate General of the British Army is vested with 
an analagous power. 

You ~ a s s e d  Gen. Ansell's brief to  me and asked me to submit to you my 
views. 

I replied to each one of the foregoing propositions, in  substance a s  follows: 
(1 )  That the legislative history of the statute was without significant in- 

cident ; 
(2) That  the records of the Judge Advocate General's Office Showed no 

exercise of this power by Judge Advocates General; but, on the contrary, dis- 
closed many instances where such power, if i t  existed, would have inevitably 
 bee^ exercised had i t  been contended for, but which was not exercised. 

(R)  That Mr. John Tweedale, chief clerk of the War Department, in 1SS2, 
had made an affidavit for use in the case of I n  r e  Mason, to the effect that  
he, a s  chief clerk, h e w  of no instance where the Judge Advocate General o f  
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the Arniy had in ally oflicial communic:~tioi~ or report relative to the proceed. 
ings of general courts-martial, proceeded to act a s  an appellate judicial au. 
thority; but that  his action was only to revise; in other words, to examine 
:ml ~ualte recommendations, either to  the general of the Army, when that 
officer had ap1)ointed the court, or otherwise to the Secretary of War. 

(41 That the 1vo1~1 " revise " was not relied upon in the Federal banliruptcy 
act to confer :~ppellate power, which power wws granted in express terms else- 
where in the same section cited in Gen. Ansell's brief, and lllat in its corn- 
mon'y accepted definition the word " revise " did not impo~:t such a grant. 

( 5 )  That the United States Circuit Court for the Norther District of New 
Pork had considered the question almost in the precise t e ru~s  in which i t  was 
pcesentecl for your consideration, aud had explicitly denied that  section 1199, 
Revised Statutes, granted any such power to the Judge Advocate General. 
(6) Finally, that  a study of the orgnnizatiou of the British Army disclosed 

that the judge advoczat:e general of His Majesty's forces had not esercsised 
such pon-ers. 

Gen. Ansell now submits to you, through me, a second brief, still contending 
for the same progosilio~~. He first atltlressed liimself to the evils he would 
remedy. He shows that a great number of oflicers, not familiar with court- 
martial procedure. have lately been included in the Army, and that there is 
danger of grave error in court-martial proceedings, even \\:hen reviewed by 
judge advocates aud approved by duly constituted reviewing authorities. He 
shons that the esercise of the parclonil?g power is often not suficient to restore 
an officer or a soldier, who h:~s lteen n7rongfnlly convictecl, to his full rights. 
He argues very strongly from these premises that it  is both espedient and 
necessary that  some corrective power should exist which shall hare the effect 
of nullifying even a l ~ ~ r o r e d  fintliligs and srntences of courts-inartial, and that 
we should not be remit-tecl solely to the pnrtloning 11ower to c o r ~ w l  futill errors 
of courts-martial ant1 reviwving :~ntllorities. Ile cites again the mutiny case, 
to which your attention has heretofore bren called, a s  an example, and says, 
I thinlt justly, that there ;we other wses, happening particularly since the 
onthreali of war. which demand the exercise of Such corrective power ; and 
clown to this point 1 follow him with substantial concurrence without, how- 
ever, being able to concur \vitll him that this power has been griunted to the 
Judge Advocate General by section 1199, Revised Statutes. 

Gen. Ansell's argument presents, about a s  strongly a s  it  could be presented, 
the necessity for an appellate power. But this question is not a new one. 
JVhether such a power should be created antl mhether the service would gain 
or lose by such provision 11:~s been discussed in service literature since 1885; 
but never, so fa r  as  I can inform myself, has it  been suggested in this prior 
discussion that  this appellate power could be deduced from section 1199, Revised 
Statutes. 

Th,' l :~\rye~. 's ~nintl is not p:~rtir:ul;~rly shocked by the fact: thnt theve exists 
in military jurisprudence no court of appeal. The Suprenle Court of the United 
Stt!tc?s llas held too often. and too clearly to require citation of authorities, 
that it  is no objection to a grant of jurisdictioll that the grant is original and 

'also final; also that  there is no constitutional or necessary right of appeal. 
There is, therefore, 110 funr1ainent;al reason why court-martial jurisdiction, a s  at  
present constitutctl, shonltl be disturbed. The argument whicll has heretofore 
prevailed is that there are  substantial reasons of expecliency and good adinin- 
i s t~a t ion  why it  should not be disturbed. War is  an emergency condition re- 
quiring a fa r  more arbitrary control than peace. The fittest field of application 
for  on^. penal cot!e is the camp. Court-martial procedure, if i t  attain its pimary 
entl, discipline, must I,e simple, informal. aud prompt. If,  for example. all the 
findings ant1 sentences of courts-martial in Frilnre must :l\vait fin:~lity ,until the 
recortls he sect to Wnshi~~gton. \ve s11;lll create :I sitnatioll very einl?ar~xssing to 
the success of our Armies. Such a proposition s11011lil llartlly he seriously ad- 
vanced, and i t  \vould 11e very clifficwlt to defend on principle le$isl;~l ion provid- 
in$ appeal in some c;lses antl tlenying it  in others. Yet if n-e lepislatt~ a t  all on 
this snbjcct jvc s1~:111 lw given to the necessity of doing that very thin$. 

You hnre recently issued orders n.hic:h will he corrxtive of some of the em- 
harrassnlents referred to by Gen. Ansell, and I shall shortly submit for your 
cdonsicleration further orders which xvill, I thinli, carry correctil-e t!ction still 
further and perhaps afford the measure of relief called for. 

E. H. C x o n - I I ~ .  

TRIALS BY COURTS-RIILRTIAL. 65 

THE SECRETARY O F  WAR'S RULING. 

I)E(.E~IRER 28. 1917. 
Memoracclunl for Maj. C;eu. 1i :xoc~ H. (:~co\vl)e~: : 

I have read with iilterest ant1 close attention the vigorous brief of Gen. Ansell 
on the question as  to whether or not appellate power to revise, morlifg, and 
affirm findings and sentences of court-martial is conferred upon the .J~(lge Ad- 
vocate General of the Army by section 1199 of the Revised Statutes. 

I t  is  impossible uot to aclmire the earnestness :~nd eloqueuce .irith which Gen. 
Ansell presents his view. For the most part, however, the argument runs to the ' 

necessity of the power rather than to its existence. I t  may very we11 be that  this 
power should exist, either in the .Judge Advocate General or in the Secretary of 
War, advised by the Judge Advocate General, but if I were asltiug Congress a t  
this time to give that power, I should feel the necessity of so limiting the lml- 
gunge of the donation as  llot to paralyze the disciplinary power of the com- 
mander in chief of the Expeditionary Forces who, it  seems to me, is  in a situa- 
tion where grave consequences might be entailed by inconclusive action 011 his 
uart. 

Generally. the acln~inistration of justice is :1 compromise between speed :~nd 
certainty. The close cases and majority-of-one decisions of our supreme courts 
\vould justify the belief that, if there were other courts n m e  supreme in many 
of these cases iliffercwt r e v ~ l t s  might finally he ohtained ; and pet somewhere 
there h i ~ s  to be and end to litigi~tion, and to that end. therefore, finality is  
; ~ l w a ~  s :1 qnestion of judqiuent. restin? in legislative discretion. There is  noth- 
ing intrinsically abhorrent in the idea of finality in judgments of courts-martial 
np1)roved by the reviewinq authority. Whether or not, however, injustices a re  
lilrely to arise from such a course which mould ontweigh in gravity the clelays 
necessary to perfect n colnplete review on appeal i s  a question about which 
difference9 of opinion nxly well exist. 

These considerations have little to (lo with the immediate question, which is 
whether or not the use of the word "revise " is  legally a donation of nppellate 
jurisdiction. Gen. Ansell cites the act of July 17: 1862 (12 Stat., 598, P. 20 
Ansell brief), as  directing the return of records of courts-martial to the office 
of the Judge Advocate General for purposes of revision-on page 21 of his brief, 
he cites the act of 1864 (13 Stat., 145) generally to the same effect. I t  woulcl be 
interesting to know whether summary execution of judgments of courts-martial 
was a t  that time also contained in the laws of war. Obviously, if such summary 
executions were authorized, the subsequent return of the record for revision 
could not be held to be for appellate review, since i t  would be a vain thing to 
review the record after the execution of judgment. 

If the word " r w i s e "  i s  to be held to confer appe l l~ te  juriscliction, a s  dis- 
tiqguished frorn jurisdiction in error, what provision has been made for a re- 
trial or trial de noro, for the suminoniug of witnesses, and for doing what 
justice may require in the case. For instance, a rqport may come to the Judge 
Sdvocate General's office which contains radical errors of law. Has the ,Judge1 
Advocate General the right to set aside the proceecliugs and direct a new trial 
to be had before the same or a clifferent court, or may he summon the parties 
before hiin \vith the necessary witnesses :md become himself a court-martial, or 
is he renlitted to a quashing oP the whole proceedings antl restoration of the 
defendants to their original status, protected from subsequent prosecution by 
the bar of former jeopardy? I n  other words, just what procedure is  conten- 
plated in  the cases which Geu. Ansell has  in niiud? 

I have not the facts in the mutiny cases in my mind, but a s  I recall it, Geu. 
Susell ordered the discharge of those convicted of this mutiny, and I assume . 
he felt himself witl~out pon-er to direct the trial of the officer whose inisconduct 
caused the offense. I presume he felt  equally without power to examine iuto 
such minor derelictions as  ma1  have attended the conduct of the ineu tried for 
the mutiny, who, even though they may have heen guiltless of mutiny, may yet 
have been derelict in other xwys with regard to that  incident. which x con- 
plete administration of justice could be in a position to take notice of. 

I mould he gkld to hare your views upon the two questions suggested her(. : 
(1 )  With regnrd to the coesisteuce of the power of summary esecution wit11 
the poxver of revision in 1862 and 1861. and ( 2 )  The sort of appellate procedure 
involved in the power to revise. according to the view accepted by Gen. Ansell 
and his associates. 
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I a111 not undertalii~~g to tlecirle this  ques t io~~ this time, but I would 
glad to have the further orders to which your ineniol%~~tlnu~ of December 17 
refers brought tn 111); attelltion a s  early as  possible, wit11 yorlr own recornmen. 
tl:~tions :IS 1-0 ho\v fa r  \ve shoultl go in this mitter 1)y executive order, and to 
n11;lt esteut Irgislativc reelress shoultl be sought. 

I am sure that you and I both sympathize With Gen. insell's. main purpose,, 
\vhich is to cst;rl~lisl~ sucll processes :IS will throW a~0ulltl c\Wy Illall in the 
Army, \vI~othcr private or officer. the surest snfeguartls ant1 1)rotections which 
can I)(.  ~lovisc.il ; ~ g ; ~ i ~ ~ s t  c?itllc,r error of I n n '  or passion o l  1llist:lli~ Of j111~gme11t : ~ t  
the h:~ntls of those who try hiin for otltwses involving eithel. his pr01)erty, his 
honor, or his l i k .  

Cordially, yours, 
N I W T ~ N  D. BAX~ER, , 

Becrx?tul-!/ of ?Val-. 

I t  was not a matter that  could be thus disposed of, because we were 
faced every c l ~ y  with the necessity of doing something to secure jus- 
tice and we had to break away fro111 the practice which the strict 
ruling of the Secretary of War  would have required. (Xec Eshibits 
" H,)' " I,)' and J.") 

II:SHII(IT 1-1. 

OBTTCR 01.. 'THE JUIIGE AI)VOCATE GICPITJCRAL, 
TVnshingtoli, Dece~t !  ber- 22. 1917. 

Ble~nor:untlum for the Juclpe Advocate Qeueral. 
Subject: Cerhin ;~tlministr:~tive Illensures tlffecting justice ant1 discipline in 

the .4rmy. 
1. I t  is i u ~  ju(lgme~lt that yo11 shoultl give in11nedi:~te consit1er;ltion to the 

following matters : 
( ( I )  Regartlless of your views or i n i ~ ~ e  up011 the ques t io~~ of the revisory 

power of this office, orderly atln~inistration 21s well as  justic? requires that 
sentences of cleath and sentences resulting, if erecutetl, in imn~etli:~te espul- 
sion from the Ariny, shoultl not  I)e executetl uutil thr  proceetlings may be 
reviewed for prejudicial error 1)y mi officer of antl l?prrsenting tliis I~nreau, 
and not of the administrative staff ;ultl representing the oflicer ortlrring t h ~  
court and his power. In  ortler t1l;tt there might Iw no  tlel;\y in surh review 
of proceedings, reviewing authoritirs shol~ltl I)e iustructetl to for\v;lrtl to the 
reviewing officer of this bure;~u all proceedi~~gs ~v i t l~out  :I nwn~ent of delay. 

( b )  The abo\-e consideration \voultl require the estnl~l ishn~ei~t  in France of 
such a reviewing officer, with duties as  int1ic;ltecl. This ~ t l in iu i s t ra t i~e  method 
woulcl involve uothing of inhihitetl tleleg:llion of power. .issunling, ;IS I harz 
held, that the revisory power is in the .Jntlg* .\(I\-ocxte Ge~leral of the S r ~ n y .  
it is not necessary a s  n matter of law. as, iudeetl it is 11ot 1)r:lctic:rhle as  a 
matter df fact, that that officer function 1)ersonally in each case. The function 
is a fuiictiou of office ; the statute origini~lly establishing the Bureau of Jlili- 
rarg Justice clearly so indicatecl. pro\-idetl for ~ssist:IIlts a i~t l  e~npo~wret l  them, 
in effect, to perform the duty, under the genernl snl)el.vision. of course, of the 
head of the office. 

* * * * 0 

S.  T. ANSELL. 

M R J I O K A N I ) T ~ ~ ~  I N  SLTPORT O F  A S  ISST1.:SSIOS 01.. THI.: 1'110POSr:l) .\I).\LlNIS'TI:.4'rI\.E 
REMEDY A N D  THE E S T A R T , T S H J I ~ S l '  Or '  .\ WEYISOHY r\l-THORI'I 'y I S  I"RAS(:E. 

\Van I h w n . a w a r ~ ~ ~ .  
~ l + ' l ( ' l ~ :  O V  THE . T ~ ~ l ) t + l C  A b ~ O ~ ~ \ r ~ l ~  (:EXB;I<~\~,. 

Wrrehingtow. .To~l/rni.?/ 9.  1917. 
Menloranduiu for Gen. C~o\vnm. 
Subject : Revision of court-martial proceedings. 

1. I have just been advised of tlie step taken by the Secretary of War to 
prevent the execution of possible illegal cleath sentences in the T'nited States 
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by requiring thnt the record be transmitted to tlie department and reviewed 
here, that its legal correctness may he nssnretl before execution. While a 
step in the right direction, I deem it my duty to s i ~ y  that in n ~ y  judglnent it  
f i~l ls  short: of the requisite degree of re~netliality in that i t  is not  applicable 
generally, nor to a11 those sentences which, unless stayed, nlean scl):~ration of a 
~ u a u  from the Army and p1nc:ing him, in ;I pr;~c.tical sense, beyond the re:~c.h of 
remedial power subsequently esertetl. 

2. 1 see no  reasoll why the sailw nwnsnre of relief should not be extended 
to disn~issal : I I I ~  t l isl~o~~or;~l)le tlisclrarge; nor (lo I see any reason why it  
shoultl not he 111ade npplic:;~ble to our forces in l~rauce ,  as  well as  elsewhere; 
;ill of \vhich coulcl, with the establishnlent of a proper and practical system of 
revision, be done without evil aclininistrative .result aud to. the advantage of 
Inw ant1 justice. 

3. This \vould require the estnblishn~ent ii! France of an office representing 
the functions of the Judge Advocate General, the duties of which would be 
practically those defined in G. 0. 230, July 16, 1564, establishing such reviewing 
office in I~ouisville. For your information, I quote that  order. 

" I. Col. Wil1i:lni 14. Duun, Assistaut .Judge Advocate General, will take post 
a t  Louisville, Icy., a t  which place the office of Assistxnt .Tutlge Advocate Gen- 
eral is  hereby established. 

"All records of court martial and military conmissions. \vhich arc, required 
by Regulations to be forwartlecl to the Judge Advoc;~te General. will he sent 
by officers ortleri~~:: snrh c~lurts  111. ( . o ~ ~ ~ n ~ i s r i o ~ r s  \ \ - ~ t l ~ i ~ i  111:: nlilitilry .lel~.11-i- 
~neuts  of the Ohio. the Tennessee, the Cumberland, wntl Missouri, d r l r : ~ ~ ~ s n s  :lilt1 
1ians:ls to the Sssistant Judge Aclvocate General, a t  Louisville. 

" With reference to records of courts and commissions i t  will he the (Juts of. 
the hssistmrt Judge Sclvocate Geueral to call for such as  are not forwarded 
in due season, to esaiuine thein, to return for correction such as  are  incom- 
plete, and to give immediate notice of fatal defects to the proper con~mander, 
that sentences may not be illegally executed. He will forward .all complete 
records to the Judge Advocate General, but will not be expected to prepare re- 
ports on them unless speci:!lly insl'rnctetl to t1i:lt c>,ffrct 1 ) ~  the .Jntl:.e -\tlvoc:~tt 
Genera 1. 

" 11. The Assistant Judge Advocate Oelieral, will be' :~ll(~wrtl the 11un11)er of 
rooms a s  office, and fuel therefor, assigned to :ni Assistant Q l ~ i ~ r t ~ r n ~ i ~ s t e r  (:ell- 
era1 in paragraph 1068 General Regulations. 

" By order of the Secretary of War : 
" E. D. TOWSSEND, 

" B s $ % s ~ ( L I I . ~  AAjutn.nt Cretier-(12." 

S11ch ;ul office located co~~vt~uiently to our general hentlqni~rters, c!oultl give 
that thoronzh. clisillterestetl, antl judicial review of such sentences necessary ' 
to assure th% correctness without consiileral~le or injurious delay. 

4. The review of all cases. iuc lnd i~~g  those which carry sentences separating 
a innn entirely from the service, should be especlitious-not so much that pun- 
ishment shall be swift a s  that injustice be not subered. The power of revision 
should not be limited to approval or disapproval, but should include all powers 
possessed by reviewing authorities. When' I wrote the original opinion upon 
the subject I had several of the assistants suggest regulation to govern the ex- 
ercise of such poLver and it  was then generally agreed that- 

The power of revision shall not include the pon-er to deal with the case 
before the officer appc~iuting the tribunal has finally dealt with it, nor the poxver 
to admit uew evidence or otherwise retry the facts. 

" 2. I t  shall be confined to a review of errors of law injuriously abecting the 
substantial rights of the accused, and as  thus confined and for the limited pur- 
pose of corrections such errors of law i t  shall include-- ' 

( a )  The power to declare a proceeding, finding, or sentence void for want 
of jurisdiction. 

" ( b )  To disapgro\-e a finding :uld to i~l~pro\-(-' only so ~nuch  of ;I finding of 
guilty of a particular offense as  involves ;I finrlillg of guilty of a lesser included 
offense n.heii the eyi(1enc.e of rc.?col~l ~.eqnirrs :I finding of only t-he lesser degree 
of puilt. 

" ( c )  To t1isal)prove the \\-hole or any part of i ~ n g  sentence. 
" ( (1  ) Such other revisory power not esccedillg the general scope and purpose 

herein  resc scribed a s  may be found necessary for the correction of such errors. 
', 3. In a case in which such power is inadequate for the correction of such 

errors the power shall include the right to return the. record to the proper 
i~uthority that the tribunal may make the necessary revision, or to transmit 



i t  to the Secretary of War wit11 a recomn~endation for a proper exercise of 
the ~ a r c l o n i n ~  ~ o w ~ r . "  

5.-I think ;lo do% need be entertninecl but that such a systeln of revisioll 
would be norlmble, nor is  it  of more than academic interest to determine 
whether the power finds i ts  source in the inherent relation of the President 
to the Army, or in the statutory clonation of Article 38 or in the revisory func- 
tions of the Judge Advocate General established by section 1199, Revised Stat- 
utes, though of cmrse, I think it is  clearly established in the latter section and 
not otherwise. 

S. T. d~sEr.r,. 

WAR DEPARTMENT, 
OITICI~: ov THE .Junc~e ~ ~ ~ l - o c ~ \ ~ l e  CEXRRXI.. 

~ T ' ( l ~ h i l ~ g t 0 ? ~ ,  , J m ~ ? ~ a r y  12, 1918. 
Mernorwndun~ for Gen. Caowomt: 

1. You want nl?: views ul)on 34a.j. I>avisls proposed rule of procedure. 
( a )  I t  is. if lefrally correct, n step-though a we;~li and uncertilin step-in 

the right direction, i l l  that it  gives large partial recognition to the esistence of 
21 powe~' sonwn11e1.e wllicl~ will prove helpful and salutary. 

( 1 1 )  , I t  is €anlty : ~ s  a definition of revisory power, in that it  regards that 
pomer a s  having application only to that very limited nu~nher of cases in 
which scntrnces should be stayed. 

(c )  A b o v ~  all, however. i t  is, I regret to say, funtlan~entally wrong a s  a 
matter of lam. T ~ I P  theory is for the reviewing authority to i~pprove the judg- 
ment hut suspend its esrcution until he can be ad\-isecl of .the correctness of 
tllc judslnent i twl f ;  :u~d  if :~drised of its incorrectness, then to revise it him- 
self. Flavinfr once n lq~ro~e t l  tlw judgment, it pnsses beyontl his power to 
nlnenil, and such power Of amendment. if it esists. must he found elsewhere. 
On the o t h e ~  hand. if the stay of execution affects the judgment itself and 
nia1;es it  conditio~lal, or holds it in gremio legis. a s  i t  wwe, awaiting further 
action by the revicnri~lg autliority, then it  is not final and can not be revised 
here a t  all. If the reviewing authority does not take final action. there is 
nothing for this department to revise. If he does take final action, then the 
judgnient passes beyond his power to revise. Take those sentences revised in 
this office in clue course and without stay, which will constitute the great ma- 
jority of cases. I n  such cases the action of the reviewing authority is unques- , 
tionably final; and if there is  to be revision of the judgment a t  all, i t  con- 
'c:e&dl~. mnst be clone by solne authority other thaA the reviewing nutl~ority. 
In  such cases surely the department \vo11ld have to esercise the power. Viewed 
from whatever angle, i t  is perfectly apparent that the source of the authorit? 
is  in this department and mnst be exercised by this department, if exercised a t  
all. No system can be devised whereby the convening authority rcl-iscs his 
own judgment a t  the mere suggestion of this department. 

( d )  The rule, w e n  if i t  were unqnestionecl a s  :I matter of law, is contrary 
to all administrative principle. The corrections to be made a re  corrections of 
errors of l a ~ v  discovered upon review here. What reason can there Ile to require 
this office to review for errors of law. ancl then be denied the power of correction? 
I n  any sygtem of law jurisdictions must he defined. Powers must be located. 
ancl they must be poyers, not requests. If left undefined, or resting upon mere 
~ o m i t y ,  the system is not likely to stand. The test mould come sooner or later, 
after perhaps a niultitude of disagreements. I t  adds to the administrative 
burden and the time required to finalize a juclgment. 

2. I wish I could give concurrence to something which, though less than the 
full power, n-ould be satisfactory to you and the Secretary of War, and mould 
serve, a t  the same time, as  a partial remedy. I can not. I may be permitted to 
say, however, that the limitations which the rule seeks to place upon the ex- 
ercise of revisory power doubtless have their origin in a fear of the consequence 
of a full esercise of that  power. Not sharing that fear, I can not sympathize 
with the limitation. Even if I could agree, as  I can not, that  such limitation 
has a basis i n  law, the power, if i t  exists a t  all, should be exercised in full. 
Otherwise, it should be entirely denied. Safety lies in taking one course or the 
other, and not in a compromise. 

8 .  
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3. I have given this question of revisory power the best that is in me. I see 
no reason whatever to hesitate a t  the adoptiou of that definition of revisory 
jurisdiction which is found in my recent memorandum :~ncl which was adopted 
after most thorough consideration upon the part of many of the assistants of 
this office a s  what the law requires. I do not believe, a s  much as  I should like 
to believe, that what Maj. Davis proposed is sound in law or will prove safe in 
practice. I regret, therefore, that I can not advise you to adopt it. 

8. T. ANSELL. 

The CHAIRMAN. AS a matter of fact, you have been unable to revise 
any of the records or sentences of the court, except in so far  as the 
commanding officer who convened the court consented to i t  upon your 
recommendation ? 

Gen. ANSELL. That  is true, sir. 
The  CHAIRMAN. YOU hzve no innate power under the other con- 

struction of the statute to do i t ?  
Gen. ANSELL. NO, sir. 
Senator SUTHERLAND. Have you not recommended in many in- 

stances the, confinement of prisoners to' the disciplinary barracks 
instead of to the penitentiary.? 

Gen. ANSELL. Yes, sir. I think i t  ought to be said in fairness to the 
officers who have been with me in the office-and I think i t  can be 
truthfully and fairly said-that me have taken a fa r  more liberal view 
of military procedure and military punishments than has ever been 
taken before in my time in the Army. I feel that that has been to 
considerable degree due to the fact that, of course, the great majority 
of our officers were lawyers who mere commissioned and come to us 
from civil life and brought to us the views of ordinary civil juris- 
prudence. They have, of course, recognized such differences as must 
be observed between military and civil jurisprudence, bnt it has been 
the controlling practice of our office, wherever we havO had occasion, 
to see that  military justice is administeyed as nearly as possible in 
,~ccordance with those well-established principles of jurisprudence. 
and the methods of exercising judicial functions which are declaratory 
of our own sense of natural justice, as well as of the w~ll-estahlishecl 
common-law principles that  govern us. 

Now, the second brief, Lhe b r ~ e f  which I filed with the permission 
of the Secretary of War  and with Gen. Crowder's permission, is this. 
I shall not read it, though I woulcl ask that i t  be inserted in the record. 
(See Exhibit C.) I woulcl like, inasmuch as i t  has been suggested 
that I do so, to call attention of the committee to the points made 
here. 

Point one was that  the action taken by the Secretary of War  upon 
the advice of the Judge Advocate General has been taken nndcr very 
evident misapprehension. That  action, I say, was clemency action, 
not affecting but presuming the legality o r  rightfulness of the 
judgment. I say here that  such action is predicated upon the cor- 
rectness of conviction; and the acceptance of such an act of grace 
by these innocent men necessarily implies a confession of guilt of a 
crime, which, upon well-established principles of law and justice, 
they never committed. That  is regarded as one of the most heinous 
crimes, and properly so, known to military law-mutiny. Justice is 
a matter of law and not of Executive favor. 

Second, it is as regrettable as it is obvious that  those who oppose 
my views do not vision in  the administration of military justice what 



702 TRXLS BY COVETS-MARTIAL. 

the new Army of America will require, nor do they even see what 
the present is revealing; they are looking backward and taking 
counscl of a reactionary past, whose guidance will prove harmful if 
not fatal. 

Then. under a subhead, I go on to say that the views of the As- 
sistant Chief of Staff and the Inspector General savor of professional 
:tbsolutism. This was broad langnage, I)nt T felt then, and I still 
feel, that, occupying the position I did, justice required me to state 
frankly my views. The Chief of Staff and the Inspector General of - 
Lhe Army have heen allowed to pass upon the questions of what effect 
the ruling I had made would har-e upon the discipline of the Army. 
Their  riews, I thought. were views that could not possibly meet the 
req~~irements of the situation as i t  then existed and was bound to 
mist during this war with this large , b m y  just brought from civil 
life. 

The present 1 ie\zs are anachronistic. I honestly believe it. They 
are given a baclr~vard sl:ult through undue deference to the theory of 
;11 illnstriaus text writer ;IS to the nature of coyrts-martial, a theory 
which the jurisp~wlence has ne\ er adopted but distinctly denied. 

That  test  vr i ter  was Col. Winthrop, really the Blackstone of mili- 
tary law, and an author whose commentaries and whose judgment are 
entitled to the very greatest respect. H e  mas writing many years 
ago. H e  x ~ s  sound whenever hs commented upon the law as i t  was, 
but he was not sound, and few men are sound, when they undertake to 
measure the future hy the lam as i t  has been laid down in the past or 
Ihe present; :md that  is certainly true n i th  respect to military law, 
so cliffercnt was the old-time establishment from an Army such as 
this. 7Vinthrop7s theory was that courts-martial are not judicial 
1)nt executive in character. I say. Winthrop's theory was wrong in 
reason; l~Tinthrop's theory was n long upon principle and precedent. 
The teachings which followed upon the premise that courts-martial 

1)ut esec~ltive agencies, hare already been disapproved of by the 
Sul~reine Court of tlle TJnited States. though the War  Department 
still clings to them. 

I mav add that the legislation of Congress itself has proceeded 
out of the old-time theory and not in recognition of, but in deference 
to. n more recent decision of the Supreme Court of the TJnited States, 
which I \ \ o d d  like to advert to n moment later. 

I t  was Winthrop's t h ~ o r v  that courts-martial were not courts at  all ; 
that they nel.e but esecuti\e :~gencies. He stood for that through 
thick and then and for yei1l.s but few were heard to q~~es t ion  him. H e  
iwgued thih ay : That  inasmuch as courts-martial are not courts 
under the j~iclicial-v clause of the Constitution, as, of course, they are 
not, they were not courts a t  all, when me lrnom that we have courts 
a11 around us that are not organized under the judiciary clause of the 
Constitution, but under a special clause of the Constitution. For  
instance. according to Col. Winthrop's theory. the courts of the Dis- 
trict of Columbia. organized under that special provision of the 
Constitution that confers power upon Congress to establish the seat 
of government in this District, wonld not be courts: and he could 
just as logically place the courts of the District of Columbia, not 
being courts organized under the judiciary clause of the Constitution, 
under the executive department of the Government, or the Territorial 
courts that we were all once so familiar with. and that I am familiar 
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with now, because I have been counsel before the courts in the  United 
States for the governments of Porto Rico and the Philippine Islands, 
in the same category. The entire Government, including these 
courts, has been created and established by t,he Congress of the United 
States, not under the judiciary clause but under that  clause that au- 
thorizes Congress to provide for the government and disposition of 
the Territories of the United States. I think that that is a fnnda- 
mental error, and if Congress and the War  Department are to con- 
tinue to legislate and administer military justice upon the idea that 
courts-martial are but executive agencies, then obi-iously i t  seems to . 
me we must expect the interposition of military power to the detri- 
ment of justice. 

Senator I h o s .  I do not know where I read it, hut 1 hare a distinct 
impression that in some work on military law I have seen the distinc- 
tion made that you are making now. but it was di~t inct ly affil.med 
that courts-martial were courts, a i d  it was .. - only these boards of ex- 
ankination-I have forgotten what yon call them- 

Gen. ANSELL. Courts of inquiry. 
Senator I < ~ o x  (continuing). And the courts of inquiry were exec- 

utive agencies, and the qnestlon as to whether they are courts or not 
depends upon the nature of their functions. 

Senator T ~ o l r s s .  Tf I remember, the Milligan case discusses that  
d o n g  the line you suggest. 

Gen. ANSELL. I had not intended to take this up here, but I think 
that all legislation must proceed from a clear app~ehension of the 
distinction I am now ~nndertaking to make and which you Senators 
Seem to  be advised of already. 

The Millip,an case, of course, declared that a court-martial was a 
court. The Milligan case did one thing which seems to  be largely 
responsible for the erroneous idea which obtains even to this day. W e  
are all more or  less familiar with the facts in the case and the history 
that surroundecl it, but the majority in that  case intimated that  none 
of those principles that are embodied in our bill of rights, principles 
which are designed to secure justice to an accused before any court, 
principles which reflect our sense of natural justice and which have 
been embodied for the most part  in our common jurisprudence, and 
redeclared in  our Constitution so that they never could be trespassed 
upon by any department of the  Government-that case said, or  inti- 
mated, that those principles are not applicable t o  trials by courts- 
martial; and the dissenting members in that  case went so far  as actu- 
ally to declare in effect that  inasmuch as i n  the fifth amendment 
courts-martial proceedings had been specially excepted from the re- 
quirement of indictment by a grand jury and trial bv a common-law 
k r y ,  as of course they were. it seemed to  follow that  the principles 
of the bill of rights were withdrawn altogether from courts-martial 
~rocedure.  I think that that  dictum, because, after all, i t  was but 
hictum, accounts t o  a very large degree for the regard which it seems 
to me that Congress has had and whlch, I am quite sure the Army has 
had, for courts-martial, not as courts, but simply as executive agencies. 

I n  1906 there was a case that  came up to the Supreme Court of the 
United States from the Philippine Islands, known as the Grafton 
caFe, or Grafton a. The United States. The  facts were these: A 
soldier in the Regular Army stationed in the Philippine Islands was 
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tried by colrrt-martial for manslaughter, which, of course, is a lesser 
included element of the higher degrees of homicide, and was acquitted 
by a court-martial. The clvil authorities there, disagreeing with the 
military authorities-probably there was something.of the usual fric- 
tion that accompanies government under those circumstances-in- 
sisted upon holding this soldier before a nisi prius court there upon 
an information for  assassination, equivalent to our murder, and tried 
him and sentenced him. The Supreme Court of the Philippine 
Islands affirmed the judgment in that case. It thereby declared that  
the civil court did have jurisdiction, notwihstancling the previous 
trial by court-martial had been pleaded in bar of trial before the civil 
court. On appeal t o  the Supreme Court of the United States, the 
very question, among others, was raised whether or not a trial by a 
court-martial was properly pleadable on the ground of double jeo- 
pardy in bar of trial before a civil tribunal. The Supreme Court of 
the IJnited States held in that  case that  upon the court-martial the 
soldier had once been put in jeopardy of lifc or limb, in the sense of 
the declaration in our bill of rights against second jeoparcl?. 
Necessarily the court had again to reconsider the quality and chnrac- 
ter of a court-martial. It was necessary to consider its proceedings, 
its standing when compared with and tested by civil principles and 
civil procedure, and to compare it with civil courts of the United 
States. 

Now, it is true that  there is an article of war which says that  no 
man shall be tried twice for  the same offense, the very existence of 
which proceeds upon the theory that  unless the Congress itself does 
actually confer this guaranty by positive legislation the Constitu- 
tion itself did not. The  Supreme Court of the United States said 
that this soldier had been put  once in jeopardy of life or limb; that 
he had been tried once; and they clid not rest their decision upon 
the fact that  there was an  article of war which forbade a man to be 
tried a second time for the same offense, bnt th:y said they based 
this decision upon the proposition that  the constitutional inhibition 
agninst double jeopardy is applicable as between courts-martial and 
cwil courts of the United States, operating as they do under a single 
sovereignty. 

Senator I h o x .  Was  that  in existence a t  the time the Philippine 
case was decided ? 

Gen. ANSELL. Yes, s i r ;  and it has been in  existence many years. 
They gave, to my way of thinking, and i t  seems to me necessarily so, 
an entirely different standing to a court-martial. I f  you gentlemen 
would look over the articles of war or  the military code, you would 
find that  Congress has ever proceeded upon the theory, apparently, 
that the only rights guaranteed to an  enlisted man, or  anybody else 
on trial before a court-martial, are snch as the Congress of the 
United States expressly and affirmatively confers; and that  the Bill 
of Rights has no application to  such trials. You will find there a 
clause against second tr ial ;  you will find a clause that  gives rather 
imperfectly the right to counsel; yon will find a clause that  gives 
rather imperfectly the right to witnesses; you will find a clause that 
gives rather imperfectly the right for  one to  be heard in  his own 
defense. 

I n  any event, if that  theory were correct and a maqbefore a court- 
martial had only such rights as Congress itself had seen fit t o  con- 
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fer, we must seek those rights, not in the great body of law, not in  the 
great principles of jurisprudence, not in all those principles that a re  
designed to secure for  a man a fair  and impartial trial with all that  a 
trial means, but we are limited by the very terms of the statute; and 
what you do  not find in  the statute does not exist. The Supreme 
Court of the United States said that  those principles did apply, and 
they said more. Notwithstanding that  in the Milligan case the SU- 
preme Court of the United States, speaking obiter, had said that  Con- 
gress, under its powers to make rules and regulations for the gov- 
ernment of the Army, could lcpislate practjcally a s  i t  saw fit f o r  
courts-martial procedure as applied to  members of the Army, evi- 
dently casting aside any limitation that  might be inlposed upon the 
Congress by the Constitntion, in the &'afton case the Snpremr 
Court said exactly to  the contrary; said tha t  it was true that the 
Congress of the United States, under its powel: to make regulations 
for  the government of the Army, could establish these courts, pre- 
scribe their procedure, and all that, but that  in  doing so i t  must 
keep always within the limitations of the bill of rights and consti- 
tutional provisions. 

I myself believe that if we adopted that  view and gave it full 
effect, if we had a clear conception of the judicial character of a 
conrt:martial and its place in &r scheme of government, and legis- 
lated accordingly, and made rules of procedure in  the departments 
accorclin,rrly? we shoulcl go f a r  toward getting r id of what I conceive 
to be inlustice in military proced~~re  and what I believe the people 
generally do conceive to be injustice in  military procedure. 

I am sorry that  I am getting off onto these things. I d o  not 
lcnow how informative this is going to be to the committee, inost 
of whom, I assume, are lawyers. but along that point I say that the 
department still clings to the old theory laid clown by Winthrop and 
which seenis to have been supported by dictum in  the Milligan case. 

Courts-martial are courts cr:atcd by Congress, sanctioned by the 
Constitution, and their judgments are entitled t,o respect. 

,Courts-martial do not try simply for  the crime in its military 
~spects ,  but for the full and complete offei-ise as recognized by the 
law of the land. 

As a corollary to the proposition that  'courts-martial are but ex- 
ecutive agencies, or military agencies, if you please, and that it was 
conceived to be their sole purpose, to the extent of their jurisdiction, 
to t ry  only for  the military aspect of their conduct, i t  has been 
held-and an inspection of decisions of lower courts of the United 
States will reveal many cases of this character-that a court-martial 
could try a man for  manslaughter, robbery, larceny, mayhenl, as- 
sault, rape, or  anything in  violation of the then sixty-~econcl article 
of war, which was condnct to the prejnclice of military order, and 
that a civil court could come right along and t ry  him again for  the 
reason that he had not been tried for  the real crime known to the 
general law. Necessarily the Supreme Court in  the Grafton case had 
to decide that a court-martial tried a man once and for all and fo r  
all he did. 

The  judgment of a court-martial being an adjudication by a com- 
petent tribunal of the offense as known to the law of the land is a 
bar against a second trial in  any court of the United States. 
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The functions of courts-martial are inherently and exclusively 
judicial and therefore are not subjert to the power of command as 
such, but only to judicial supervision established by Congress. 

I t  woulcl flow from my argument that if these agencies are courts, 
judicial bodies. established by Congress under the Constitution to 
try not only for  violation of the military code, but for  the general 
Iaw of the land, then from b.ginning to end the power that tontrols 
them should be of a judicial character, and not just boards to meet 
and fill a military need. 

Court-martial procedure being judicial from the beginning to  the 
end, the power of revision, if i t  exists, is also judicial and therefore 
not subject to the power of command. 

I f  any of you have sufficient time and are sufficiently inter~stecl in 
this subject, i t  would be inforinative to read what the Supreme Conrt 
of the United States saicl with respect to the judicial character of 
the court-martial in the Runlde case. They spoke, i t  seems to  me, 
prophetically of the present situation. They saicl that from b-gin- 
ning to end the functions of a court-martial are judicial: that  they 
try the most sacred rights of a man-his life and his liberty; that 
they apply, and must apply, the principles of law. and must apply 
those principles uncontrolled by any man. They ought to be sub- 
ject to legal control throughout. 

Such judicial revision is not subject. therefore. .to the usual Gen- 
eral Staff supervision. 

I want now to call attention t s  the bill that came up here that  grew 
out of this agitation when i t  first began, and which was an effort to  
secure some corrective legislation. I n  my j u d g m e n t ~ a n d  I speak very 
frankly-it was a rery imperfect effort, and had i t  been enacted our 
second situation would probably have been worse than the first. 

The CHAIRMAN. I may say that our committee had that up at one 
time. They thought it did not confer any power that  they did not 
already have, 

Gen. ANSELL. That  bill conferred upon the President of the United 
States this power of revision, and i t  was intimated this morning, and 
with the appearance of logic, that no bureau in the War  Department 
or  elsewhere could pass judgment upon superior functionaries. That 
does not find lodgment with me if that bureau is exercising judicial 
power. But. assume that the President of the United States is to exer- 
cise this revisory power. I f  you were to construe this act. this draft- 
i t  is pertinent to the suggestion that  was made this morning-so as to 
place that  power in  the hands of the President of the United States, 
you must also remember that  there is another act-the act of 1903. 
That  act evidently was designed, and properly so, upon the theory 
that the President of the United States himself and the Secretary of 
War  can not take personal control of all military things, and therefore 
they must have military advisers, and that act established for the 
President an advisor to be known as the Chief of Staff of the Army-a 
trusted, confidential adviser. That  is his relation to the President. 
His  relation to all the bureaus of the War  Department is expressly pre- 
scribed by statute to be that of absolute supervision and general 
control. 

Therefore when you legislate placing a power in the hands of the 
President of the United States, i t  may, in terms, appear that  you are 
placing the power in the hands of the President, but in  the very theory 

of law you are actually placing i t  in  the hands of the Chief of Staff, 
and in fact you are placing i t  i n  the hands of the Chief of Staff. While 
you may not think i t  objectionable, as  I do, to place these things in 
the hands of the Chief of Staff, who must be presumed to be an officer 
of high rank, sound judgment, and great discretion, though not s 
lawyer, the Chief of Staff can no more go himself into all of these rec- 
arcls than can the Secretary of War or  the President of the United 
States, or  anybody else with a multitude of other duties; and what 

. actually happens, gentlemen-and those who know departmental ad- 
ministration h o w  that it is bound to be so--is that there will be some 
subordinate who actually passes upon these cases and shapes the view 
of a superior, as subordinates are bound to shape the views of their 
superiors. It seems to  me that any legislation must either place this 
power in the hands of the President of the United States, excluding 
everyone between him and the Judge Advocate General, or place i t  in 
the hands of the Judge Advocate General solely and independently; 
and inasmuch as i t  is a judicial power I believe i t  ought to be placed 
not in the hands of the President but in the hands of a judicial officer 

, whose duties are prescribed by Congress, and whom the President 
himself must appoht .  

The CHAIRMAN. What is the number of the bill that you have been 
discussing ? 

Gen. ANSELL. That  is S. 3692. 
The CIIAIRMAN. Introduced in  January, 19181 
Senator T r r o a ~ ~ s .  That  is to amend section 1199. 
Gen. ANSELL. Somebody called upon me to malie :L memorandum 

as to the bill. It is an unofficial memorandum. I made this memo- 
randum. First, I said that  i t  mras unnecessary. I meant unnecessary 
provided our construction of the law was adopted in  that  direction. . 
I will say now, because I think i t  is pertinent, since we want to avoid 
the same thing in anv new legislation, that if that bill had been en- 
acted into law i t  would have authorized the President of the United 
States to reverse a judgment of acquittal. I t  would have authorized 
the President to reverse a finding of guilty of n lesser included offense, 
which is tantamo~mt to acquittal of a larger offense. It would have 
placed this power, in effect. in the hands of military men. 

XJnder the lam, as construed by the Secretary of lJ7ar, even the 
judicial powers of the War  Department, as exercised by the office of 
the Jndge Adrocate General. are reviewed and revised by the Chief 
of Staff, a military official with military power. The Chief of Staff, 
not being able to attend to such duties, cleleqates them to one of his 
subordinates, if he has it to do. Now, I will pass from that. 

These points go  still further into this power of revision and the 
necessities for it, the last point I made being that the necessity, in the 
name of justice, of locating this power i n  this department, and pref- 
erably in this office, must be apparent to all who are familiar with the 
administration of military justice. 

I say that it shocked the force of my office, as i t  shocked me, when 
they came to  realize that  however gross and prejudicial the error 
committed by a court-martial; a court unlettered, untrained, and un- 
skilled in the law, it was beyond the power of correction, except in  
the single case where it could be said that the court-martial was not 
a court-martial a t  all, being without jurisdictien. 
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With respect to the general character of this power which must be 
apparent, or would be apparent, if i t  were in any other but the mili- 
tary domain, there is a significant thing about the organiz a t '  1011 of 
many of the judge advocate generals' departments in Europe. I n  
England, for instance, the judge advocate general must Be a civilian 

. with life tenure; he is a distinguished barrister, a man of great 
standing at  the English bar. Before the rather recent crc:rticn of the 
position of secretary of state for war, when the Army of England 
was governed by an army board and a commanding general, the judge 
advocate general of England was a parliamentary official. H e  was 
a cabinet official, and he was directly responsible not to the mili- 
tary authorities governing the army, but to Pkrliameqt itself; ancl he 
remained so until the.y created a special political official la1own as the 
secretary of state for war. He, as a civilian, became responsible t o  
Parliament. Of course, then there xas no neces~ity or propriety in 
having the judge advocate general dircctly responsible to Parlia- 
ment, but the point I malie is that the position of tho judge advo- 
cate general of England is judicial. 

I n  1870 there came to be some dispute as to whether he actuallv 
exercised the authority himself or  whether his use of the secretary's 
name--secretary of state for  war-was what gave his action validity. 

That  has never been settled, like so many things in British consti- 
tutional law, but I was advised there that if they should ondertake 
to reverse the Judge Advocate of England upon a matter of pure law, 
there would likely be a parliamentary inquiry immediately. Though 
the Judge Advocate General reports, in theory at  least, to the secre- 
tary of state for  war, he does not report to or through any military 
official. No military official has the slightest thing to do with him. 
H e  goes straight to his sovereign, on the one hand, and to a parlian~en- 
tary official upon the other. I t  is rather difficult, I confess, to under- 
stand. as so many of the customary government functions of England 
are difficult to understand, because they are not accumtoly defined. 
H e  is an officer of vast judicial power, and his judicial functions are 
kept separate from the military functions of the war department, 
ancl he is made a civilian because of that fact, with life tenure. 

I n  Prance we have the same thing. With respect to his civilian 
status, the present judge advocate general of Franc5 is one of the 
most distinguished lawyers of all France. H e  is a cabinet ofiicial 
and a man responsible directly to Parliament. H e  sits there; he 
reports there; he is known as the ~mdersecretary of stnte for  military 
justice. H e  is a civilian with many military officers of high rank 
beneath him, and he actually talres judicial action. 

I think I should like, if I were permitted, to put into my statement 
so much of my report as has to do with the functions, as I discovered 
them to be, and believe them to be, of the judge advocate generals of 
England, France, and Italy. 

The CIXA~NAN.  You may insert them in the record, if there is no 
objection. 

Gen. ANSELL. We have moved since the beginning of the war. I 
want to state that  fully, fairly, and frankly. I have told you that 
at  the beginning of the war all the judgments of courts-martial were 
beyond modification or  revision of any kind. There was administra- 
tive action taken in General Orders, No. 7, which held up  and stayed 
the sentences of courts-martial in the cases where B e  penalty was 
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death. While i t  had been contended that  the authority of the officer 
appointing the courts was final and absolute, nevertheless, by the exer- 
&se of military power, we ordered the convening authorities to stay 
their hands, first, upon the sentences of death, because it mould bu 
a tragic travesty to review the record of a court-martial when th* 
accused had long since passed beyond the bourne by ,execution. That  
is what happened in the negro riot cases in Texas. Later, in virtue of 
a military order, they held them up and stayed the sentences of courts- 
martial in the cases of death, lest when we came to review the pro- 
ceedings we should find upon our oaths and our consciences that  
they had not been lawfully convicted. Upon my recommendation 
we extended that military power to stay sentences in all cases of 
sentences which, when once executed, would place the men beyond the 
power of restoration ; that is, extended it to include besides the death 
penalties, sentences of dismissal and esecuted dishonorable discharge, 
and like sentences. 

This order proceeded upon the theory of providing for a stay of 
sentence in  order that  the office of the Judge Advocate General of the 
War Department might have the opportunity to look over the case 
before execution, and if it found that the principles of law had been 
violated in  the proceeding which would cause a reversal of the judg- 
ment, to say that and to advise upon questions of pure law with the 
reviewing authorities below in those cases, and to say, "We  think you 
are wrong; we think you ought to set that  aside; we recommend that  
you do this, that, and the other." That  would unquestionably give a 
measure of relief, not in the exercise of any authority or  of a judicial 
power but simply as a matter of advice which the military com- 
mander down below, being the final legal authority, could regard or  
disregard. I said with respect to tha t  general order that  it is, if 
legally correct, a step-though a weak and uncertajn step-in the 
right direction, i n  that  it gives large partial recognition to the exist- 
ence of a power, somewhere, which wlll prove helpful and salutary. 
I do not know how or whence it deduced the power- to stay the sen- 
tence unless it came out of a superior power somewhere to revise the 
sentence which had been stayed for  review. 

It is faulty as a definition of revisory power, in  that  i t  regards that 
power as  having application only to that  very limited number of 
cases in which sentences should be stayed. 

Above all, however, it is, I regret to say, fundamentally wrong as a 
matter of law. The theory is for  the revising authority t o  approve 
the judgment that suspended execution until he can be advised of the 
correctness of the judgment itself, and if advised of its correctness, 
then to revise it himself. Having once approved the judgment, i t  
passes beyond his power to amend, and such power of amendment, if 
it exists, must be found elsewhere. On the other hand, if the stav of 
execution affects the judgment itself and makes it conditional or 
holds it in  gremio legis, as it were, awWaiting further action by the 
revjewing authority, then it is not final and can not be revised here 
at  all. I f  the reviewing authority does not take f ind  action, there is 
nothing for  this department to revise. I f  he does take final action, 
then the judgment passes beyond his power t o  revise. Take those 
sentences revised in  this office i n  due course and without stay, which 
will constitute the great majority of cases: I n  such cases the action 
of the reviewing authority is unquestionably final, and if there is to 



be revision of the judgment a t  all, it concededly must be done by 
some authority other than the reviewing authority. I n  such cases 
surely the department would have to  exercise the power. Viewed 
from whatever angle, i t  is perfectly apparent that the source of the 
authority is in  this department and must be exercised by this depart- 
ment, if exercised a t  all. 

No system can be devised whereby the convening authority revises 
his own judgment at  the mere suggestion of this department. He 
may r e ~ i s e  it or not, as he sees fit. The corrections to be made are 
corrections of errors of law discovered upon review here. What rea- 
son can there be to require this office to reriew for  errors of law, 
and then deny it the power of correction? I n  any system of law 
jurisdictions must be defined. Powers must be located, and they 
must be powers, not requests. I f  left undefined, or  resting upon 
mere comity, the system is not likely to stand. The  test mould come 
sooner or  later, aftcr pcrllaps i l  multitucle of disagreen~entb. I t  adds 
to the administrative burden and the time required to finalize a 
judgment. 

The  great defects of that order were these: It did not speak in 
terms of authority, i t  applied to but few cases, i t  did not reach sen- 
tences of confinement no matter how long: commanding generals can 
and do obviate simply by suspending the dishonorable discharge, and 
they can disregard i t  a t  will. 

Senator FRELIXGIITTYSEN. IS this brief to which you have referred 
on this bill 3692? 

Gen.  SELL. No. 
Senator FREI,IN(:~-IUYSES . What is i t ?  
Gen. AXSFLL. T wanted to advise the co~mnittee of the steps the 

War Department had taken to keep these j~tdgments within the con- 
trol of the administr2~tive office; what niethod they had adopted to 
keep, to a certain extent, a t  least, the judgments within administrative 
control. 

Senator 'FRELIXGHUYSEN. DO you intend to pass upon this C h a w  
berlain bill before you finish? 

Gen.  SELL. I hope to. I did not think i t  ~~-oulcl be possibl~ 
hardly to pass upon that bill without going into these things. 

Senator FRELINGHUYSEX. I did not mean to interrupt you. 
Gen. A 4 x ~ ~ ~ ~ .  Certainly not; I understand that. I 5holild like 

to put this in [referring to brief]. 
Senator FREI~GEI-IW;SE;\~. There is one question I would like to  ask 

you for the sake of getting sonle information. ,I number of New 
Jersey boys and other soldiers have written me complaining of the 
fact that they were held in these camps and could not get their dis- 
charges. A t  the same time some of these conscientious objectors who 
were practically in custody, were discharged and sent to the station 
with new suits of clothes, a buttonhole boquet, and so on, and were 
treated differently from the enlisted men. Now, what has been 
the attitude of the department toward the conscientious objector? 
Have you anything to do with tha t?  

Gen. ANSELL. Yes, sir. Senator, may I be excused from answer- 
ing? I t  would be rather embarrassing. 

The CHAIRMAN. The Secretary of War  can tell us about that. 
Gen. ANSELL. Doubtless. 

The Cas~~ i \ r a iv .  Where was the authority found for  the exerclse 
of the power that  was exercised? Do you object to answering tha t ?  

Gen. ANSELL. I should like to be excused. 
The CHAIRMAN. We will not ask you to answer, if i t  embarrasses 

you. There must be power somewhere. It mas exercised in  the case 
of the conscientious objectors, but i t  does not seem to be possible 
in the case of the enlisted men. I presume we can find out from 
the Secretary of War. 

Gen. ANSELL. Referring to New ,Jersey, Senator, I had occasion 
to review the other clay some cases that came down from Camp Dis.  
Of course, they were troops other than New Jersey troops. I think 
i t  would be interesting to recite these cases as illustrative of whzt 
I indicated, that  while surely courts-martial, in  awarding these long 
sentences, could not expect anybody to  serve them ; still somethinq 
or somebody would have to intervene. 

I think that here is one of the worst defects in the military code. 
You look over the Articles of War. A man who does this, that, and 
the other shall be punished as a court-martial may direct. It is 
within the discretion of the court-martial. There is no limit other 
than that. I say that the mays c~urts-mart ial  have been awarding 
punishments during this war has resulted in nothing more nor les.: 
than one single man, namely, the convening authority of that court- 
martial, awarding the punishemnt; and I am going to give you some 
illustrations of it. I n  the case of-I prefer not to have these names 

in. 
The CHAIRMAN. I did not put the names of the men in the speech 

I made i n  the Senate. 
Gen. AXSELL. May I strike out the names? 
Senator FRELINGHUYSEN. Strike out the names, if you desire. I 

am in favor of being in the open, however. 
The CHAIRMAN. Yon can indicate it by the  number of the  case, 

can't you? I would like to have i t  in  the record so that  this corn- 
mittee can, if it desires to later on, put  its finger on the cases down 
there. How can we do tha t ?  
, Gen. ANSELL. I will t ry  to get the record. 

Senator T ~ o a r - 4 ~ .  I suggest that  the names be given to .the chair- 
man in  confidence. 

Senator Kwox. They are all a matter 'of public record. 
The CHAIRMAN. But  the public will never see these 13,000 or 

15,000 cases. 
(Informal discussion followed, which the reporter was directed 

not to record.) 
Gea. ANSELL. One man was convicted simply of having a pass in 

his possession unlawfully. H e  was sentenced to be dishonorably dis- 
charged with total forfeitures, and to be confined a t  hard labor for  
10 years. 

The CHAIRMAN. That  was a pass into and out of the camp? 
Senator THOMAS. A pass, did you say? 
Gen. ANSELL. Yes, sir. The reviewing authority reduced the con- 

finement to three years. 
The  CHAIRMAN. That  was the commanding officer? 
Gen. ANSELL. Yes, sir. 
Senator THOMAB. What was the original sentence? 
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Gen. ANSELL. Ten years. 
, Senator FRELINGHUYSEN. Just  for having a pass of some other 
soldier in his possession ? 

Gen. ANSEIL. I got the idea from the record i t  was a pass that 
was printed, and that a msn possessing i t  could pass in 
and out. I t  may have been that he conlcl fill in his name. I do not 
know about that. 

Senator SUTHERLAND. H e  is now serving that  sentence? 
Gen. ANSELL. We have not heard. I considered this a trivial 

offense, and this office will doubtless go so f a r  as to "suggest" to 
the convening atrthority that, inasmuch as this soldier has already 
been in  confinement about two months. the entire sentence should bu 
remitted. 

Senator FIIELISGIIUYSEK. Was that R New Jersey boy? 
Gen. ANSEI~L. I have not the slightest idea. I n  another case the 

accusrtl was fo~~u:ci puilty of absence x~ithout leave from July 29 to 
August 26, 1918, ant1 f d i n g  to report for duty. and also escaping 
fro111 confine~:ic\i t on  September 1, 1918. 'The cou:.t sentenced the 
accused to be c:ishonoral~ly discharged the service, to forfeit all 
pay and dlowances, and to be cynfined at  hard labor for 40 years 
The re\ iewing authorit) reclncecl the confiuemcnt to 10 years. Tlle 
man has evidently been in confinement since last July. Even as so 
rediicecl the sentence is :dtogether too severe, :md onr office in re- 
turning the record to the convening'nutliority so cornniented upon it. 

I want to say that while it niay not be this case, i t  is in one of this 
batch of cases that I have already gotten back word from the con- 
venirlg authority, who sags: " This court sentenced the m:u1 to 40 
years: I reduced i t  to 10; I can not, with mj- regard for military 
clicc'pline. reduce i t  further." 

Senator T~~onras .  H e  was a very tender-hearted man. 
Gen. ANSELL. Here is mother case. The  accused was triccl for 

disobeying an order to take his rifle and go out to drill on November 
1, 1918, and on escaping from confinclnent on November 4. H e  was 
sentencetl to be dishonorably clischarged the service and confined 
at  hard labor for 30 years. M-liich period of confinement the re\ icwing 
anthority ,reducecl to 20. 

I n  this csse the accused claimed he was sick, and doubtless he was 
s~iffering somewhat fro-n venereal trouble. I t  may be that  he mas a 
nialingerer. I n  our judgment the sentence, even ae reduced, was 
pntirely too severe. 

Senator &OX. Did the reviewing authority act since the signing 
of the arn~istice or  prior thereto? 

Gen. ANSELL. This is recent. 
Senator RNOX. What  effect on the reviewing authority has the 

fact that the war has ended? Would not that tend to modify your 
view of the crime? 

(;en. AXSELL. My view ? 
Senator KNOX. Yes. 
4f en. ASSELL. Yes, sir ; but I do not know how inany agree with 

me. I do not share the view that  merely because the time is a time 
of war that an ordinary military offense takes on an  aspect of a much 
more heinous character. For instance, here in  the United States, 
wme 3.000 n~i l r s  from the actual theater of war, suppose a nian goes 
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absent hithout leave. While I can see the logic for the other 
view- 

Senator IZxox (interposing). Don't you think i t  is quite evident 
that the courts-martial do take that  view 8 

Gen. ANSELL. Oh, I thinlr that is apparent. I may say that  even 
in times of peace courts-martial do view these things very harshly, 
indeed. I do  not think merely because an offense is committed in  
time of mar outside of the theater of active operation we are justified 
in piling upon these accused this shocking and spirit-destroying 
ponlshment. Desertion is a serious offense a t  any time, but desertion 
in the face of the enemy takes on an  entirely different aspect from 
clesertion 3,000 miles from the actual theater of war. So, if a man 
goes to sleep a t  post in the face of the enemy his offense takes on an  
entirely different phase of seriousness from a case where a man has  
just recently come to our service and goes to sleep while guardlng 
some Government property in Texas-some canvas or quarter- 
master's equipage. I n  the latter case i t  does not satisfy my sense of 
justice to talk of the death penalty. 

Senator Mxos. I thinlr we can all agree with you. 
Senator THOMAS. h d  yet such cases have occurred where the 

p~unishmcnt has been \-Erg severe. 
Gen. ASSELL. Yes, sir:  very severe. 
I regret this. This is not a pleasant duty for me to perforn~.  I 

realize, if I n a p  be permitted to sag it ,  that  I am arrslgning the 
institution to which I belong-not the institution, but the system and 
the prnctices under it-an institution which I love and w:tnt to serve 
honestly and faithfully always. Yet an institution has got to be 
based upon justice, ancl i t  has got to do  justice if i t  is going to snr- 
vim, and if i t  is going to merlt the confidence and approval of the 
American p rop l~ .  Indeed, if our Army is going to be efficient, justice 
has to be done within it, whether in  war or in  pe?ce. 

The  CHAIRMAN. That  is true of every institution and every Gov- 
ernment on earth. 

Gen. ANSELL. There was another case. The accused was charged 
with desertion and convicted of absence without leave from the 12th 
day of August to the 13th day of November, 1918. H e  was sentenced 
to be dishonorably discharged, to forfeit all pay and allowances, and 
to be confined a t  hard labor for  20 years, which period of confine- 
ment the r e v i e ~ i n g  authority reduced to 10. 

Senator WEEKS. N7as that  in  France or i n  the United States? 
Gen. AXSELL. These are in the United States. 
Senator WEEKS. All in the United States. 
Gen. ANSBLL. I n  the United States. The great difficulty is to 

imderstancl just what desertion is in the Military Establishment. We 
all know what the definition is. It is the absenting of one's self with- 
out leavc from the post, troop or command with the specific intent 
never to return thereto. Now, i t  seems to me that when you go out 
and transfer to the Army of the United States a great segment, as  
i t  were, of our citizens, and they find themselves yesterday citizens 
and to-day soldiers, they can not possibly understand all the obliga- 
tions of the military status and all the implications of these obliga- 
tions, not being familiar with the military code. Why, the people 
out in  civil life i n  our country have but very little idea of the offense 
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of desertion and its seriousness. We in the Regular Army have al- 
ways said that one great trouble with the civil regard for  the mili- 
tary status-a regard which we said induced desertion-was due to 
the fact that the people in civil life regard this military status just as 
they would any other employment that  a man can quit almost a t  will 
without incurring a penalty. That  is abroad in the land. 

Here come these young men to become soldiers. I can well re- 
member when I went t o  West Point how homesiclr I was, having 
been brought up in  a country place and not having become urbanized. 
Home had a great pull. 1 felt that I coulcl not wait to  get back 
Sometimes I h a m  been s t ~ u r k  by the fact-which h t ~ s  no personal 
reference-that the better a boy is the more homesiclr he is lilrely to 
be. A boy naturally wants t o  go home. I know of one case where a 
boy stayed at  home from the latter clays of Def.ember to the early 
days of June, a length of absence that might n d l  justify the presllmp 
tion that he hucl left with the intention never to r e t ~ ~ r n  to his com- 
mand; ancl the conrt found him guilty. A lawyer sitting in review 
upon that  case might not see that there was any evidence upon 
which the court should reverse its judg~nent. Yet the human facts 
in  that  case, which should have been brought out in  a qoocl defense, 
were these: The youngster had :L mother ancl father. They mere old 
people and humble p e o p l ~  such as you frequently find in  the South, , 
where I came from, and the old father was paralyzed, or  had some 
serious continuing ailment which was threatening his life every 
day. This bay went home, clonbtless clrann there by that fact, and 
he stayed there every clay while that old man lived, but the day after 
that old man died, never taking off his uniform a t  all in the mean- 
time, but ~vallring a ro~md this community not seeking to escape 
detention. he  reported voluntarily to his command. While that is a 
serious offense and you can not let those things go, as your Army 
will disintegrate, nevertheless the question is did that  man actually 
commit clesertion, that  capital offense which, even if as a consequence 
of it a man does not suffer death he  is deprived of his rights of citi- 
zenship and things of that  kind. 

Senator Kxox. What  was the sentence? 
Gen. ANSELL. The sentence in  that case, as  I remember it ,  was 

death, or what was next to it. a long term of confinement. My recol- 
lection is it was death. 

Senator I h o x .  Did yon court-martial the court? 
Gen. ANSELL. S i r ?  
Senator Iixox. You s h o ~ ~ l d  have court-martialed the court. 
Senator WEEKS. Did all those facts come out in the trial-the 

facts that  you have referred to?  
Ben. ANSELL. Senators, those facts do not always come out. 
Senator WEEKS. Did they i n  this case! 
Gen. ANSELL. Yes, s i r ;  they came out in  a different perspective, 

however, from that with which I have presented them. A court of 
Army men, actuated by a conception of the necessity of keeping the 
Army intact, and very properly so, when they hear the poorly pre- 
sented evidence i n  defense and reach a finding of guilty, do not see, 
in my judgment, the great hnman fqct back of that  man's absence. 
You can state a case on the record that  mill sustain, as a matter of 
law, I have no doubt, the fincling of guilty of desertion, whereas full 
facts, fairly tried, would show no desertion at all. 
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Senator FRELINGHUI-SEN. DO you know where t.hat boy is now, and 
what happened to him? 

Gen. ANSELL. NO, sir. 
Senator FHELIXGEIUYSEN. Was he executed? 
Gen. ANSELL. Oh, no. 
Senator THONAS. Probablv his mother has joined the Bolshevists. 
Senator FRELINGIIUYSEN.   he father proba61y joined them, too. 
Senntor THOMAS. That  would justify her in so doing. 
Gen. ANSELL. Many of these cases come up  on an  application for 

clemency. 
The ( ~ ~ I R M A N .  And only congressional action would restore him 

to the Army? 
Gen. ANSELL. NO. H e  can be restored to the Army if he should, 

fortunately, be sent to the disciplinary barracks, and by serving there 
and by showing himself to be a good soldier. 

Senator SUTHERLAND. But  if he were sent to the penitentiary arid 
not the disciplinary barracks- 

Gen. ANSELL (interposing). We can transfer a man to the disci- 
plinary barracks and put  him in  the way of restoration; but he has 
been convicted and sentenced, and, of course, some of these sentences, 
though not all of them-far from i t a r e  served. The point that  I 
was attempting to make against the existing system was that  by rea- 
son of this unlimited pomTer in the court to award whatever i t  pleases 
as punishment in  time of war, i t  results in the convening authority 
sitting there and imposing his own punishment. When a court gives 
a man 40 years I naturally have to ask myself, " Why didn't you give 
him 80 years or 20? " And then, when the reviewing authority says, 
"Five," I ask myself, " W h y  didn't you give him 15 years or  5 
months? " 

I admit that  judges and lawyers can certainly differ as  to how 
much punishment there should be for a given offense, for, after all, 
there is no absolute test as to the amount of punishment to be awarded ; 
but surely legal and reasonable judgment is not so vague and does not 
give such wide latitude. 

Senator I ~ O X .  IS it your view that penalties should be prescribed 
by the rules of war or  by statute? 

Gen. ANSELL. Without having made up  my mind, then, as to what 
ought to be done, I can only say what I was about to recommend to 
be done, in an extra-legal way last September. You remember there 
is a law upon the statute boolrs in  time of peace that, notwithstanding, 
according to the Articles of W a r  these offenses shall be punished a s  
the court-martial may direct, authorizes the President to establish 
the maximum limits of punishment, a salutary limitation upon this 
power. That  is applicable only, however, i n  times of peace. In 
time of war the bars are let down. I thought, and still believe, that 
it would be somewhat of a solution of the problem if we could have 
advised the courts in awarding punishment to award the punish- 
ment that  had been established by the President in time of'peace for  
the same offense, if the offense was committed outside of the actual 
theater of operations. Of course, we do not have any such power, 
but I was going to t ry  to get the thing to work in some way or  other, 
administratively, to see that  these offenses, when committed outside of 
the actual theater of operations, should be subject to the punishments 
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that had been established by the President in times of peace for  the 
same oft'elises. 

Senator THOMAS. Such sentences certainly violate the constitu- 
tional inhibition against excessive fines and penalties. That  protec- 
tive feature of constitutional law is limited by this sort of procedure 
so as to exclude those in the military service. - 

Senator F n e ~ r s  crrr-l-s~<n. ,\ IY  t1;el.e ditycrent penalt,ie.; in tlime of 
peace and in time of w : I ~ - ?  

Gen. ANSELL. Yes, s i r ;  there is no limit in t i l l l ~  of war,  
The CHAIRRT.~ .  Have yo11 other cases there. General? 
Gen. ANSELL. Yes. sir. 
The C E I A I R ~ ~ . ~ .  I wo11lc1 like to have >ou go  nheacl with them, or 

else put them in the record. 
Gen. AXSELL. Another cnCe is that of :I go~ung Inilu who mas absent 

without leave ,from thc 17th clay of Septc1:lb~l. to the ittll day of 
November, 1915. That was a long time. The nccusecl testified, and 
in the absence of Government sl~owiug to the contrary I believe, he 
went home to a young wife with a 4ck child who was hilving con- 
siderable clifficulty i11 keeping body and soul together. T h ~ s ,  of 
course, does not justify, but i t  does extenuate. 

Senator S U T I I E R L ~ D .  Perhaps he had not been getting Ilis al- 
lowance. 

Gen. ANQELL. The court sentenced the :wcused to be dishol~orablg 
discharged and confined a t  hard labor for 15 years, which, however, 
was reduced by the rel-iewing authority to 3. 

The other case xvas that of the accused that I refcrreil to this 
morning-the cigarette case. I shall not refer to it again. Probably 
i t  would be just as  well, inaunuch as thcre was some doubt us to the 
language used. to say  hat i t  was. I presume this is fairly accurate. 
H e  was accused of disobeying the order of his lieutenant to " Give 
me those cigarettes ": behaving in an insubordillate manner to one 
of his ~ergennts  by telling him to " Go to hell ": and bcllalinp him- 
self with disrespect toward his lieutenant by saying to him that he, 
the accused, did not " Gi1 e a (Pod clamn for anybody." 

Of course. there can be no clne+ion hut that such conduct can not 
be tolerntecl in the Army. but. after all. it is of a lrind that appears 
f a r  ]nore vrions in a set of charges than in actuality. I conceive - 
from m;v lmonledge of the Army that this n a s  simply a company 
rumpus uhich, in my juclgment, might have been otherwise dealt 
with, or, under the circmnstances of its conunission. merited no very 
long term of confinement. 

Senator SUTHERLAND. W ~ S  he sentenced in that  case? 
Gen. ASSELL. The  court sentenced the accused to be dishonorably 

clischargecl the service, to forfeit all pay and ~~~~~~~ances due or  to 
become due, and to be confined a t  hard labor for  40 years. which 
period of confinement the convening authority reduced to  10. 

Senator TIIOJIAS. I think the officer- 
Senator FRELINGHVYSES (interposing). Should h a t  e gone. 

[Laughter.] 
Senator T'IIOJI.\S (continuing). Onght to make a tardy con~pliance 

with that order. rLaughter.] 
Senator FRELINGIIUYSEX. DO you know the total number of cases 

that hare been passed upon during the war? 
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Gen. ANSELL. Senator, I regret that  if you ask me any questions 
about statistics or numbers I shall have to  answer you inaccurately 
or not a t  all. 

Senatar FRELINGIIUYSEN. YOU can not q)proxiin:~te them? 
Gell. ~ N S E L L .  1 Call 110t. 
Senator THOMAS. IS it  a fact or not that the cases to which you 

are calling a t t~n t ion  :we exceptional niid that the greal run of c:lses 
are reasonably just :and merited; that is the point? 

Gen. ANSELL. I t  is a matter of judgment, Senator; but I should not 
be here, I imagine, and I certainly slzoulcl not express myself as 
strongly as I do if I believed that  these were exceptions, such excep- 
tions as me must find in any system of justice. 

Senator FRELISGIITSYSEK. Have YOU made any classification ? Have 
you divided them into what you might term extreme c:ises, moderate 
cases, and trivial cases; a ~ i d  have yo11 the number that have been 
referred back to  the reviewing officer with your recommendation ; and 
do you Bnow in how many cases the reviewing officers have revised 
their decisions ? 

Gem ANSELL. NO; I can not speak on that except t o  say that  I am 
impressed by the fact, having sat there throughout this war, that these 
sentences have been intolerably severe--even as reduced they have 
been intolerably severe- and that  there is inadequate power anywl~ere 
outside of the Congress of the United States to change the situation. 

Senator FRELIXGIIUTSES. DO you believe that  they have been so 
extreme, in the judgment of the courts, that in order to do justice, 
complete justice, there should be a general amnesty? 

(Pen. ANSELL. I myself do not take very kindly to. general amnes- 
ties. 1 clo not think there has been such general injustice, injustice 
beyond all correction now, as  would justify Congress in coming along 
imtl striliing clown e~e ry th ing  t h : ~ t  the courts-martial ha)-e done; but 
the situation, as I see it, is this: Frequently, of course, the record is 
sufficient to sustain the fincling of guilty and considerable pnnishment, 
or some punis11me1:t. We could all agree that  the man shonld be 
punishecl. Frequently, I say, the trial has been so imperfec?, it speaks 
so'cogently by its omission, that  i t  is readilp seen that an i r~~ns t ice  has 
been done. Counsel for the defense, for instance, may be a second 
lientenant, an unslrilled man, an  inexperienced man, who brings out 
nothing. Freqnently the judge advocate does not bring out much. 
resnlting in tl haphazard sort of trial. I n  wch cases I find it rather 
dificiilt. except in deference to  a technical rule of law-there is the 
rword and there is some evidence and here is the punishment-I say 3 
find i t  difficult to  say what, if any, punishment such a man ought to 
receire; and there are many such cases. 

Senator FREI,INGHUYSEK. Let  me ask you another question. Do 
you believe that there have been so many cases of misspent justice 
that there should be a general rehearing so that  many of these cases 
coulcl be reheard or  a new trial provided; in  other w ~ d s ,  that the 
Chamberlain Act should be retroactive? Is it ,  Mr. Chairman ? 

Tlie CHAIRRLZX. No, sir. 
Senator E'RELINGHUYSEK. I f  a man has been sentenced to 10 - e a r >  

and i t  has been reduced to, say. five years, and a proper sentence 
would have been a few months, don't you think that there should be 
a re-trial of that  case in  justice to that man?  

Senator SUTHERLAND. O r  a revision? 
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Gen. ANSFLL. I t!iinli doubtless there ought to be a revision, but 
that docs not go. of course, to  the legality or  validity of the judg- 
ment, in the first instmce. I t  is cliflicult for anybody to go back of 
that, even including the Congress. 

Senator FRELIXGIIUYSEX. YOU were going to give an approxirnate 
idea of the nun~ber of cases that  h:~d been handled by the Judge Ad- 
rocate Geneixl. 

Gen. ANSELL. I a111 <orry, but I do not believe I m:~de that promise. 
There must be eighteen or twenty thousand general courts- 
martial. 1 am spcalting in round nnmbers. and they are usually in- 
accurate. I an1 sure that inforn~atjon will be brought out  in this 
.hearing. I did not lmow that I was going to be the first 11-itneqs, if 
I may use that  term, and furthermore, statistics do not appeal to 
me. They devitalize a thing for me. 

Senator P R E L I ~ G I I C ~ - ~ E N .  I have -0111c: sympathy with you in 
that regard. 

Gen. ANSELL. I stand by my statement based upon the experience 
that I have had during this war, mhich has ripened into a conclusion 
that I have tried here to state as hest I could. 

Senator FREIJXGIIUYSES. YOU will aclmit that  the statistics of 
the nuniber of cases that ~ o u  hare handled would give us :in esti- 
mate of the extent of the injustice? 

Gen. ANSI'.LL. Certainly, but thcre is this, I thinlr. Senator, to  be 
said. I think I should condemn any system of justice as to which we 
could say. or as to the operations of which we coiild say, here is 1 
per cent injnsiice tha t  we can put our hancls on. I say i t  would 
be our duty to correct that 1 per cent. I can not proceed mathemati- 
cally n-lien 1 begin to talk about the number of men who have been 
unjustly treatcd. There have been enough to challenge my attention 
and bring me to the conclusion that I have reached, and I believe 
that an invc;tigntion of the reecords would show to this Comlnittee, 
or to m y  other committee, thc nccecsitp of doing that which will 
guard against a repetition of this kind of thing. 

The CIIAIR~IA~.  Could these cases, without very much difficulty, 
be placed before lhe c o n ~ m i t t e ~ ?  1 5  there any record th:lt conld bp 
placed before i t  ? 

Gen. ALSEIJ.. I t  wonld be an impracticable mattel-. Senator, i t  
seems to me, to do more than place before the committee the pne ra l  
courts-nlartial order showing the offenses, the sentences, and the ac- 
tion of the reviewing authonty. 

Thc CHAIRMAN. They are printed? 
Gen. ANSELL. Tliep are printed. 
The  CHAIRXAN. Even that would make an immense volume? 
Gen. AN~ELL. Yes, sir. 
Senator THOMAS. Twenty thousand cases. That  is a greater num- 

ber of cases than have been brought in the Supreme Court of the 
United States from its inception to the present day. 

Gen. ANSELL. The  trouble is we have got to examine the record as 
lawyers. Lawyers must examine the record, in my opinion. We have 
pot to get down to the record as judges and as lawyers and see what 
that record reflects. Obviously there are certain cases that  you can 
decide almost a t  once-absence without leave-40 years. Who would 
have difficulty in  saying that  that  was too large a penalty ? I would 
have no difficulty in saying one year or  much less, and my colleagues 
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would agree with me almost immediately. B u t  there are .other cases, 
and many of them. Take this very case here. It does sound terrible 
in the charges to say that an enlisted man said to an officer - 
__. -. , tha t  he was disrespectful t o  a commissioned officer 
and a noncommissioned officer; and that  he blasphemed everybody 
and everything. That  sounds terrible in  a set of charges, but when 
we come to visualize, as  we can, the circumstances-a company 
kitchen. new officers, new men generally, and a thousand and one 
exactions-it does not take on a very serious aspect. 

Senator THOMAS. And the fact that  profanity is now a universal 
science and one within the reach of all. 

Senator KNOX. Are there any cases of officers being court-martialed 
for cursing private soldiers? 

Gen. AKSELL. There have been cases during the war of officers 
court-martialed for  abuse of soldiers. They have not been frequent, 
Senator. 

Senator KNOX. Do  you recall the length of sentence that  any of 
them got for  i t  8 

Gen. ANSELL. NO. 
Senator I i ~ o x .  Was there any 40-year case? 
Gen. AKSELL. NO. 
Senator I~NOX. Any 10-year case? , 
Gen. ANSELL. I am making a guess--no. 
Senator I h o x .  Five? 
Gen. ANSELL. NO. 
Senator KNOX. One? 
Gen. ANSELL. I think I ought to say that when we come to  t ry  an 

officer the Army regards dismissal from the Army as a very heavy 
and serious punishment. 

Senator THOMAS. IS it equal t o  40 years for  cursing an  officer? 
Gen. ANSELL. NO ; I could not say that. 
I have indicated, or tried to indicate, without posing, that  my 

interests, my anxieties, my sympathies have to do with the enlisted 
man. As a matter of practical government the enlisted man is the 
man who has to be looked out for. I f  I were upon trial, I have no 
doubt that  I would have very able counsel. Every officer is capable 
of presenting his case very much better than an enlisted man is, first, 
because of the fact that he usually comes from a higher, if we can 
speak practically, and more afluent class, and because the circum- 
stances within the military hierarchy itself are such as t o  enable an  
officer to get a better defense and a fairer trial. 

Senator I h o x .  Would not these very factors you have mentioned 
be a reason for l~olding thwi  to  stricter accountability for breaches 
of military discipline than enlisted men? 

Gen. ANSELL. There is much to be said for that view. Speaking 
for myself, I share it. Throi~ghout my service I have thought that  
we regard dishonorable discharge in the case of an enlisted man alto- 
gether too lightly. The military mind does. %%en I find a sentence 
of dishonorable discharge against a Inan I see in it a terrible punish- 
ment, and i t  mould be a very serious offense. an extreme case, that  
would justify me in  impqsing any long term of confinement ; though, 
of course, there is a practical element. A man might be a slacker, and 
in order to get out of the war and the fight altogether he mould take 
dishonorable discharge and. be l a d  to  get out of it. That  would be 
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rather an exceptional case. I t  is a fact that the punishment of clis- 
honorable discharge, which is applicable to the enlisted man in the 
Army, is, in my judgment, a very much abnsed penalty. I t  means as 
much to the enlisted man as dismissal means to the oificer. Both dis- 
honorable discharge and dismissal are terrible pnnishments, for  this 
reason-and this is a thing that  I believe has not been properly ap- 
prcciatctl by the Army-they are continuing p ~ ~ n i s h m ~ n t s ;  they last 
as long as the man himself lasts; and we want that dishonorable dis- 
charge respected by society, by employem of labor; me want the yellow 
~ h e e t  that we give to a man to be a yellow sheet. I t  means that man 
has been expelled in disgrace from the Army. Thcre is something 
wrong with him. R e  is bad. There is something that  has unfit him. 
H e  has been unfaithful in his trnst here. That  mill stay with him as 
long as he draws a breath of life. I have followed many of those 
men, and therc is scmething that destroys the spirit a i d  the capacity 
to come back in this dishonorable discharge. I t  has an effect upon 
the human being himself that makes it very difficult for him ever to 
rehabilitate himself in society. 

Senator Trrosras. I t  is like the record of a con] ict. 
Gea. AXSELL. Exactly. 
The CJIAIRJIAN. We have had before this committee hundreds of 

cases of men who, during the Civil War, were dishonorably dismissed 
from the service. many lor  such petty things as  these inen have been 
charged with that you have been describing. We have restored their 
pensionable status, hnt I feel as you do. that there is a disgrace that 
can not be wiped out. Would i t  be possible for you to nialie up ffom 
~ w u r  office a list of those cases nhere there ought to Le a removal of 
this badge of disgrace, so that Congress itself might ~ ~ i p e  it out? 

Gen. ANSELL. I t  ought to be said. I presume, as a nmtter of lam, 
that i t  is doubtful if Congress co111cl sag that n dishonorable dis- 
charge awarded i n  pursuance of a judgment of a competent court 
could be wiped out so that you could say i t  was never giren. Of 
course, i t  can do what in a piactical way is tantainount to that. 

The CHAIRMAN. We ha1 e nerer undertaken to t orrect the record, 
but we have undertaken to give a man his status. 

Gen. ANSELL. It ought to be mid,  however, in fairness to the systein 
wit11 which I find so much fault that the Co~lgress passed last year, 
upon the recoinmendaticn of this comn~ittee, of course, an act con- 
ferring upon all conrening authorities the power to suspend, in proper 
cases, the dishonorable discharge, and the dishonorable dischalge in , 
many cases is suspended, and therefore they are still n-ithin the power 
of clemency to correct. 

But  last year more than 40 per cent of thein were csccuted. 
The CEIAIRNAN. Now, if this bill we are considering were lnade 

retroactive, monld i t  still be in your power to rel-ien- those cases? 
Gen. ANSELL. yes, s i r ;  I do not doubt that Collgress-may I look 

at the bill a nioinent in order to get my bearings? 
Senator FRELINGIXUYSEN. IS there a record of the nnrnber of rnili- 

tarv prisoners that have been incarcerated during this war?  
Gen. AXSELL. Oh, yes, sir. 
Senator FRELINOHUYSEN. A ~ r ~  there any nlec in prison on the other 

side, or are the prisoners transferred to America? 
Gen. ANSELL. NO ; there are some over there: 
Senator FRELINOHTTI-sex. HOW many; do you know ? 
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Gen. ANSELL. NO. I think that  information has probably been 
looked up by Gen. Crowder. I $now that some officers are working 
upon that. I think it ought to be full and complete enough to furnish 
a response t o  most of the questions you have asked me to-day. 

Senator FRELINGIIUPSEN. DO you know whether the policy of your 
de~a r tmen t  is to remove prisoners from Europe t o  America as expe- 
ditiously as possible? - 

Gen. ANSELL. Of  certain classes that is very true. I said this in the 
early (lays of t,he war-that is, before we had the suspended-sentence 
law-that inen ought not t o  be dishonorably discharged from the  
Army, and I recommended that  they establish over there what were 
in effect penal battalions, so that  the men might be enabled to serve 
us and themselves, and at  the same time they could earn an honorable 
restoration. 

Senator SUTIIERLAND. Similar to a disciplinary barracks? 
Gen. ANSELL. Yes sir. 
Senator THOMAS. +he French handle those cases very well in what 

is known as the Foreign Legion. 
Senator SUTHERLASD, The only way this : o d d  be justified mould 

be the deterrent effect. 
Gen. ANSELL.. Yes, sir. 
Senator SUTHERLAND. What effect do you think such extreme sen- 

t,ences would have upon the nloralc and upon the discipline of the , A 

other soldiers ? 
Gen. ANSELL,. I have expressed myself upon that, sir. 
Senator SUTI-IERLAND. Wouldn't they be shocked, as we are, by 

these extreme sentences and resent the injustice? 
Gen. ANSELL. When I examined these cases I said if these were 

isolated examples, they could be corrected, of course, witl~out rais- 
ing any serious question. But  they are not. I am convinced that  
courts-martial and approving authorities are abusing their judicial 
power-; in awarding and approving sentences. Such sentences are 
extremely harsh and cruel. Surely no person having an ordinary 
sense of human justice can intend that  any substantial proportion of 
such sentences shall eyer be served. I f  they are awarded to be ,srved 
they will bring disgrace by their shocking cruelty; if they are 
awarded as a sort of LL  bluff" they will bring sacred functions into 
disrepute both in and out of the Army. From every point of view 
they i r e  a travesty upon justice. 

Senator .T~OMAS.  That  is in line with the experience of English 
a d  Smerican criminal lam. Our  original conception of punish- 
ment was to  make it severe, so as t o  act as a deterrent. Of course, 
under the old English common law every offense down to the 
larcenv of n r o ~ e r t v  of the value of 20 shillings, almost, was punish- 
able &h heath. "It nerer had the effect i f  repressing crime or 
acting as a warning to others who might themselves violate the law;  
so that,, if that be the purpose of it, it is doomed to failure; that  is, 
if human experience for anything. 

Senator FRELINGHUYSEX. The American soldiers are all under the 
jurisdiction of the American Army are they not? 

Gen. ANSELL. Yes, sir. 
Senator FRELINGHUYSEN. There are none that are in the French 

institutions or  English institutions? 



9 0 TRIALS BY COURTS-MARTIAL. 

Gen. ANSELL. NO, sir. 
Senator Kxox. What  about the juriscliction? 
Gen. ANSELL. That  would not confer upon the English o r  French 

authorities any jurisdiction of this kind. I f  they failed to obey an 
English officer, we would court-martial, not for  disobedience of an 
English officer, but for  misconduct in  not doing what we had told 
them to do. 

Senator SUTIIERLAND. I have unclerstoocl that  there were only a few 
death penalties executed over there. 

Gen. ANSELL. There have been but few. I recall that  the first 
case was a case of rape upon a French woman. 

The CIIAIRMAN. A French child, was i t  not, by a drunken soldier? 
Gen. AXSELL. I think probably that was true. I do not t h m s  

I reviewed that case. I think there 11:~s been one other case of rape, 
probably whilc 1 I-xs there. Of tllat I nril not certain. T am speaking 
from impressioll. ?'here is pending R case of rape. 

Senator Srrr.irr:ltr,.z; I). White or black? 
Gen. A~.SEIJ,. The last one I knew of mas black. The  first 

one, I think, \\:I- white. I f  there was an intermediate one, I 
do not know the color of the accused. There were two executions 
for rape. There may have been another. There have been several 
cases coming up from France in which our military authorities have 
vcry vigorously insisted upon execut,ion. They insisted upon an 
enlargement of the offenses for which they could resort to execution 
right there without reference here a t  all. 

When I was o ~ e r  there, I had occasion to recall fonr cases that  canw 
up from France a t  once. They were cases in which I was intensely 
interested. They appealed to me, not only from the legal but from 
the human, personal viewpoint. I think that those cases illus- 
trated, as  well as  any cases that  any member of this committee will 
ever read, the practical difficulties in the way of the administration 
of military justice. The record may be rather plain, but what it 
omits. what it fails t o  say, is the important thing-the fact that  the 
man was not well defended, the fact that the man had no appreciation 
of what was happening to him; the fact that  the court did not ap- 
preciate the gravity of its functions, and all those things-these may 
be without technical legal effect, nevertheless surely they must be 
considered, for  on them justice depends. 

The CHAIRMAN. Does i t  not frequently happen-at least such 
complaints have been made from time to time-that the man who is 
appointed to defend these young fellows is not a lawyer himself 
and not infrequently has no consultation with the accused before he 
goes to t r ial?  

Gen. ANSELL. That  js very true. 
When I come to discuss this bill, should I ever get to it, I want to 

express myself as forcefully as I can. 
I n  these very cases that  came up from France two men were tried 

for  sleeping on post i n  an outlying trench, right in  the face of the 
enemy. They were tried for  refusing to go to drill. They were all 
sentenced to death; and the military authorities there made the most 
insistent appeal to the President that  the sentences should be carried 
into execution. Those were sentences of death which had to come 
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here. All sentences of death do not have to come here. Now, I can 
say something about those cases as i l lustr~t ive of the failure of the 
system to compel a proper appreciation of the terrible issues involved. 
I h e w  those cases, and I think they illustrate what I am .going to 
say as well as any cases; for  that  reason I will read tl!em right here 
into the record. 

WAR DEPARTMENT, 
OFFJCF: 01. THE; JUDGE I~D\ 'OCATE GENEHN., 

Wasl~ington, April 15, 1.918. 
Memorandum for Gen. Crowder. 
Re Death penalty in the four cases from France. 

1. After reading these records I said to you the other day that  were I the 
confirming authority I woulcl not confirm these sentences, and that for tho same 
reason I could not, mere I you, recommend confirmation. At your request I 
shall now state very briefly my reasons a s  I then stated them to you orally. 

He was charged with disobeying the lawful order to fall in for drill, and was 
convicted upon his plea of guilty. After plea and hefore finding, the accused 
formally stated in his own behalf that  he " could not go to drill " because of the 
extreme esposure to which he had been subiected the day before; that  is, that  
i t  was physically impossible for him to drill. This statement was plainly in- 
consistent with his plea of guilty; accordingly, the court should have directed 
a plea of not guilty and tried the case bn that issue. Surely in  a capital case 
a plea of guilty, especially when, a s  in all these cases, the accused has not had 
competent counsel, should be accepted only when i t  was made with the utmost 
comprehension of all legal implications and of all consequences and only when 
the plea, stands finally a s  the full, complete, and unmodified intelligent answer 
of the accused to the c h ~ r ~ e .  Oh~iously the record in this caw doe- not ~nee t  
the test, and the proceedings should be disapproved. 

P FISHBACK'S CASE. 

This is i n  all respects a companion piece to Ledoyen's case. The military au- 
thorities have treated the two a s  on " all fours," and ask for the death penalty 
in both Upon common ground. There is one difference, however. The accused 
in this case made no statement after his plea of guilty, and so the record does 
not show upon i ts  face any statement inconsistent with the plea. Considered 
independently, then, the record gives no basis for the destructive opposition 
made to Ledoyen's case. The human facts do. The facts of the two cases are  
the same; the conditions and circumstances of the conduct denounced in both 
cases are  the same. This is  shown by the record and conceded and acted upon 
by the military authorities. Disapproval need not be based upon strict legal- 
ism. Other considerations are  admissible. In  view of what I have said, and 
following the facts of record in 1,edoyen's case. I could not confirm the Fish- 
back case. 

The death penalty in each of' these cases was awlrded for sleeping on post 
after an inadequate defense. In  capital cases estenu:rting circumstances are  
matters of defense. Thp defense in  these cases set up, formally, and without 
force or persuasion however, the fact that the accused had been in the front- 
line trench for five previous nights from 4.45 in the evening until 6 o'clock in 
the morning, with an actual staud in the sentry post of two hours on and one 
hour off. Of course, little rest and no sleep could be had in such a brief 
respite. Night after night of viqilance, without opportunity for sleep, must 
rapidly bring exhaustion unless there be chance for rest and sleep during the 
day. The accused in one case testified that sleep was impossible in the dugout 
during the day, because of the chopping of wood therein. I n  the other case the 
accused testified that little or no sleep could be had because of noise, without 
speaking more specifically. These nre matters of extenuation. the truth of 
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which the court made no effort to proke or disprove. 9 competent statement 
made in defense and standing nniinpeached ought to be taken as  true. Fur- 
thermore, in one of the cases the evidence of exhaustion is rather convincing. 
The accused was found evidently asleep in the early evening, around S o'clock. 
H e  should have been relieved then by the corporal who observed his condi- 
tion. He was not relieved until discovered asleep the second time in the early 
morning hoi~rs. 

GI':NEHAIX,Y. 

These cases were not well tried. The coniposition ,of the court in I d o y e u ' s  
case coilsisted of one colonel, one major, and four first lieutenants. The four 
four first lieutenants coulil hxve had but little experience. I can not help re- 
call the British rule nhich requires, I thinlr, in such cases, three years' service 
t o  render a n  oficer competent a s  a member of a court-martial. The same court 
that tried Lecloyen tried Fislib:tc:l<. Tlte c.on1.t that trie:l Coo!< \\.as colnl)osnd 
of the snme members, except :I captain (doubtless of co~isitler;ll~le experience) 
and a first lieutenant (~~ract icnl lg of none) were present. And the same court 
that tried Cook tried Sebastian. 

The charwtcr of the record, ni th  its I~rerity, is such a s  to Ici~ve the h~nnan  
understanding disturbed by the formal conviction thilt i t  cnrricts. These were 
mere youth. Not ,one made thc slightest fight for his life. Each was " de- 
fended" by :I second lieutenant. Such defense as  each had was not worthy 
the name. Were I charged with the defense of such a boy on trial for his life, 
I would not, while charged with that  tluty. permit him to inalce a plea that 
means the forfeit of his life. The Government should be made to niaintain its 
case a t  every point in the trial of a capital crinle. Court, judge advocate, and 
.counsel shoulcl all endeavor ti, see that there is a full trial a s  well a s  a fair 
trial, and that  no matter of defense, including estenuntion, be omitted. 

There is another matter that, finding lodgment in my conscie~~ce. I shall es- 
press: There is a n  insistence upon the part of Gen. Pershing which tends to 
prejudice these cases. He seems to have forgot that  he i s  not the reviewing 
authority. The relation between confirming authority and the President in 
these cases is  judicial. I clo not say that  Gen. Pershing may not ruake general 
recommendations a s  to the maintenance of discipline in his command. I know 
he may. But his reconl~nenclation in these cases is special thing, specially 
interposed in the course of justice, ancl characterized by great insistence. He 
asks that he be advised by cable of the act of confimmtion, and mi~l<es a power- 
ful argu.ment tlie~gist of which after all is  to be found in his view of the neces- 
sity of exemplary punishnient in these cases. I t  may be the punishment made 
especially drastic for the purpose of esample a t  times has its place and value. 
But exemplary punishment i s  dangerous to justice. The execution of all mili- 
tary offenders would very likely decrease the number of future offenses and 
offenders. But such Draconian methods would clestroy j,ustice yithout which 
ell else in human society is of no worth. 

I t  is only right for me to say to you that the military mind will in my opin- 
ion almost unanimously approve of confirmation in these cases. I clo not say 
that  the military view is to be ignored by the Con~nlander in Chief of the Army. 
I inyself would not ignore it. Rut when it  offentls against illy \re11 coilsidered 
sense of law and jnstice I can not follpw it. 

S. T. SNSIC~.~,. Rrignrlier General. 

They were iiot esecutecl. 
Senator THOMAS. Was that because of tlie interference of the 

President ? 
Gen. ANSELL. The  Secretary of War  disagreed with the military. 
Senator STSTHERLAND. DO you know what sentence was imposed 

upon them? 
Gen. ANSELL. I f  I may say so, I do no: know that I ought to put 

i t  on the record. 
(Informal discussion followed, which the reporter was tlirectccl ]lot 

to record.) 
The CITAIRJI .~~.  I s  there anything else yon n is11 to qi lv .  (;en. 

Ansell ? 
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Gen. ANSELL. With respect to these cases i t  is very doubtful if a 
lawyer applying the rules of appellate practice could say that there 
was nothing here to sustain that  finding ancl that judgme~t ,  unless 
he is enabled to go to the Constitution of the United Stater; itself and 
bring into these cases the principles found in the bill of rights. 
First, did these men have that assistance of counsel which the C01l- 
stitution of the Unjtecl States provides for  evcry man on tr ial?  I n  
my opinion, in n case of this kind, the young and inexperienced lieu- 
tenant attempting to defend these men. who showed he was abso- 
lutely incompetent to do so by permitting two of them to plead guilty 
and by not properly using matters in extenuation as they should havo 

- been used. was not a counsel a t  all. Although that  young officer was 
detailrcl as counsel, those men were not supplied with counsel a t  al l ;  
they did not have the coun~el  which the Constitution of the United 
States provides and justice requires a man to have. 

NOW, I know that if a judge in a trial coiwt assigned John Smith, 
who came to the bar but yesterday, to defend a man where the crime 
was murder, x court of errors would not ordinarily say that that 
man had been denied the assistal~cc of counsel by reason of the fact 
that counsel assigned might prove to he incompetent, but in  the civil 
forum, even if counsel is incompetent, you have the court there sitting 
to see t,hat justice is clone, and the court knows the law. I n  any 
event, under the circumstances in this case. without civil counsel, 
x-ithout experienced military counsel. while as a matter of record he 
(lid have connsel. as a matter of fact and human jnstice. he did not 
have it. 

Senator F'RELINGHUYSEX. Does the Judge-Advocate prosecute the 
accused before the court? 

Gen. AXSELL. Yes, sir. 
Senator FRELINGHUYSEN. IS the accuesd, taking the case of an en- 

listed m m ,  entitled to civil council? 
Gen. ASSELL. Yes, sir. 
Senator FRELIXGHUYSEX. Are the proceedings r egda r  in that re- 

gard or does the court assign him counsel? 
Gen. AXSELL. Of co~irse, most frequently an enlisted man can not 

get civil counsel. The court does not assign counsel. The command- 
ing officer assigns such military counsel as he sees fit. 

Senator SUTIIERLAND. Are ell judge advocates who are employed in  
these cases lawyers or merely military men? 

Gen. ANSELL. They are milltary men, though it ought to be said 
that in times of war, where you have many lawyers, the Government 
has a better judge advocate than the accused has counsel. Judging 
this strictly by the law, that  man entered a plea of guilty and stood 
on it, but immediately thereafter he made an  inconsistent statement, 
and it was the duty of the oourt to strike down that plea and to pro- 
ceed to t ry  that issue. 

Senator SUTI-IERLAND. H e  made the plea of guilty without that  
explanation 8 

Gen. ANSELL. Yes, sir. 
The CHAIRMAX. I do not believe there is a court in the United 

States that would sentence him to be hanged in  that  case. 
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Senator THOMAS. Most of the codes of the States require that  the 
consequences of the plea shall be explained and due warning shall 
be given before it is accepted. 

The CHAIRMAN. Gen. Ansell, is there anything further that  you 
would like to state? 

(Informal discussion followed.) 
The  CHAIRMAN. General, the committee has its regular meeting 

to-morrow, and we mill not ask you to return, but we wlll notify you 
later as to when me mould like to hear your views further on the  
bill. 

(Thereupon, a t  5.30 o'clock p. m. the committee adjourned to meet 
st 10.30 o'clock a. m. on Saturday, February 15, 1019.) 
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SATURDAY, FEBRUARY 15, 1919. 

UNITED STATES SENATE, 
COMMITTEE OF MILITARY AFFAIRS, 

Washington, D. G. 
The committee met a t  10.30 o'clock a. 111.. Hon. George E. Chanl- 

berlain (chairinan) presiding. 
Present: Senators Myers, Thomas, Weeks, Sutherland, McKellar, 

Sew, Kirby, Waclsmorth, Iinox, and Johnson. 
The CHAIRMAN, Gen. Ansell is here to resuine his testiniony before 

the committee. Jus t  the time we adjourned the  other day he 
was going to analyze or discuss the bill that I had introduced for the 

.purpose of relieving the situation in these court-martial cases. 
Senator WEEKS. I \vant to inake an inquiry a t  this point. I f  the 

general is going to discuss the bill and the nlcrits of the bill, I think 
the committee mill be glad to hear him. I thinlr we have had all the 
evidence we need on the results that have obtained during the war. 

Senator KIRBY. And the necessity for relief. 
Senator WEEKS. And the necessity for  some consideration of some 

action, a t  least, and I think the gencral ought to confine himself to 
the merits of the legislation which has been proposed and which he  
advocates. I simply suggest that  as a time saver; that  is all. 

Gen. ANSELL. I had said when I was last here, Mr. Chairman, that  
I would like to have read into the record the report that  I had made 
with respect to the English, French, and Italian systems, and, I thinlr, 
that was ordered to go in. I did not have it a t  that  time. I would 
like to put that  in as a part  of my statement. 

The CHAIRMAN. Without objection, that  will be done. 
(The nlatter referred to was subsequently submitted and is here 

printed in  full, as follows:) 

The under secretaru of state for mnilitaru justice. 

( a )  Corresponds to but has broader functions than our own bureau.-This 
under secretariat in  the French ininistry of war, while corresponding to our 
own bureau, is  given a f a r  more prominent place in the establishn~ent than is 
our department. Shortly after the beginning of war i t  was raised from the 
rank of direction to i t s  present status, w@ere i t  has contact with Parliament 
concerning its own affairs and a n  independence of administration unknown t o  
us. While corresponding absolutely to our own department, so f a r  a s  our de: 
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partment goes, i t  performs very mnch broader duties i!l three respects (w 
Awwendix " C ") : - 

(1) I t  makes tlll inspections necessary to acquaint itself with the condition 
of the administration of military justice in the army and all inspections pre- 
paratory to the most important courts-martial and civil litigation. 

( 2 )  I t  conclucts before all the tribunals all litigation in which the ministry 
and the military establishment may be interested. 

(3 )  I t  i s  charged with the general inspection and direction of prisoners 
of war. 

I t  is  ahuntlantly equipped for all these functions. 
( b ) Methods. of maintaining discipline i n  French Avnt.?! shrr,rp12/ (Pistin yuish. 

able frorn on?. own i n  several respects.- 
(1 )  There is  [)zit owe 72ind of co?rt.t-il,co.tinl.-It corresponds to our general 

court. There sems to be no need of any of the inferior courts because of the 
established system o f  clisciplinary punishments for all minor offenses. The 
French tried fin inferior court, only to abandon it. Special courts of inferior 
jurisdiction were provided for by the decree of September 6, 1914, but they 
were found unsatisfactory, were abandoned in practice, and finally actually 
prohihitetl by the Inw of April 27, 1918. I was advised that they were opposed 
principally because i t  was thought they were the alternative whereby com- 
manders would neglect their duty to impose sumn~ary disciplinary punishments, 
:md also because courts-martial might become too frequent. 

( 2 )  The systenr of swm?narV disciplinary panishn7ent (mentioned above).- 
This s ~ s t e n i  is mi established, tried, :lnd tested agency of French discipline. 
No French officer can be found wl1o disputes its efhcacg. I t  is  contencled that. 
properly supervised as  i t  is. (1) it  results in effective discipline ~vithout the 
least injustice; (2 )  clerelops the proper sense of rcspor~sibility of command in 
all officers and corresponding respect for them upon the part of those con- 
mandecl; and (3)  obviates tha great loss of time and energy consuinecl ill 
courts-martial, leaving officers :1nc1 members of the comnland free for their 
purely military duties. This system of discipline is regulated elaborately and 
in detail by the decree of May 25, 1910. There is  no appeal to the courts. I t  
applies to officers as well as  to enlisted men. 

There is one feature of tile punishments authorized worthy of remark. Cor- . 
poreal punishment. bodily indignity, or public disgrace is not permitted. The 
anneal seems to I?r to tlw pride : ~ n d  digmity, rnther than to the sense of shame. 
The system carries with i t  x very wise concurrence of authority and r e  
sponsibility. Every man must judge a s  he would be judged. The kind of 
Eeld punishments habitually indulged in in the British Army have no place 
with tile French. Considering the moral quality of our soldiery, as  I have 
seen it  evidenced here, i t  is  my view that we could safely apply the basic prin- 
ciples of the French rather than English discipline. 

(3) Thcve is n f o r  ,nl.ore th.oroqig1~ in.vestiqation prior to court-martial than 
there is  zoith us.-This is made by competent lawyers. Complaint of conduct 
that would subject the offender to court-martial having been made to the con- 
vening authority, or charges having been preferred to him, the whole matter. 
including all the papers, is  turned over to a " rapporteur," who is a n  officer of 
the Bureau of Military Justice assigned to duty with the command. H e  makes 
a thorough investigation and performs all the duties of the juge d'instrmczon 
in the civil system. escept that he hi~nself does not fin:llly clecitle whether the 
accused shall be subjected to court-martial or not. Upon that  question he 
makes a report, with recommendations, to the convening authority. The cm- 
vening nuthority may disagree with the " rapporteur," but in  practice he seldom 
does. If i t  is decided to proceed to trial, the record of the case a s  it  is made 
up is submitted to a " commissaire du government," who is  also a lawyer ap- 
pointed by the Minister of War, who sits a t  the trial and represents both the 
government and the accused in a sense unknown to u s ;  that  is, while he en- 
c1e:;vors to SPP t11:lt tlw qn\-~l.~lnl(wl. '$ (.:IS? is prtwnted. he is no Innre :I prose- 
cutor for the governlilrnf 1h:ln he is c.ou~lsel for the .:iccnsed. He is there to 
see that  justice is  done between the State and the accused. This official is de;' 
scribed- a s  " a  public minister representing justice." He should be a t  least  
of the grade of the accused. H e  is always a lawyer and is usually a man of 
considerable or even great distinction a t  the bar. H e  takes no part  in the de-- 
liberations of the court. However, the court relies upon him for advice during: 
the trial, and may, and frequently does, consult with him during its delibera-. 
tions, but this must be done in the presence of all parties. 
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If the papers upon coming to the hands of the " commissaire du government " 
are defective in stating d leeal case, he ;rntends them; if, for any reason they 
are fatally defective, he quashes them ; and if during the trial he should become 
convinced of the deficiency of the proceeding a s  a matter of law, he so signifies 
to the court;  in  such a case his view is controlling. Even upon the facts the 
formal expression of his view that the State ought not to prevail is sufficient 
to work an acquittal or dismissal. 

Ih time of war the two legal functionaries described above are  united in  a 
sinqle person-" le commissaire-rapporteur." 

( c )  Judgments of cozcrts-mavtial are subject to a n  independent revisory 
power- 
(1) The Conrt of Cassation has, or until recently had, jurisdiction in time of 

peace over the judgments of courts-m:~rti:~l only under exceptional circum- 
stances in the case of persons generally subject Co military law, but civilians 
tried by court-martial for State offenses may always in  time of peace have 
their cases reviewed by that  court. 

( 2 )  A Court of Revision sits in time of peace and war for the army. The 
court originally consisted of two civilian magistrates of the court of appeals 
and three officers of the army. I am advised a t  the department that  not long 
before war broke out there was a change in the situation by decree that per- 
lnittecl a n  appeal to the Court of Cassation in place of the Court of Revision, 
and I am advised that  in time of peace the Court of Revision had been 
largely, if not entirely, superseded by that  court. I n  time of war the Court 
of Revision consists of five officers of proper rank, sitting a t  the headquarters 
of the army or a t  each army, a s  may be necessary. 

I n  time of wsZr there is no appeal to the court of cassation by military per- 
sons, and the Government may also, by decree, contrbl appeals in time of war  
to courts of revision. I n  August, 1914, all appeals to the court of revision were 
suppressed. June 8, 1914, revision was reestablished for all judgments of death. 
On June 8, revision was suppressed again for  death sentences imposed for pass- 
ing or inducing one to pass to the enemy or to  rebel armies and for revolt; but, 
a s  to these offenses, i t  was reestablished by the decree of July 12, 1917. By 
the decree of February 28, 1918, revision was reestablished for judgments of 
condemnation to hard labor for life and for deportation. The present situation 
is, then, that  there may be revision of judgments in  the following cases: (1)  
Death penalties, (2 )  hard labor for life. ( 3 )  deportation. 

By telegram of April 20, 1917, i t  was ordered that  no capital case, whether 
it  had been revised and rejected, or not revised a t  all, should be executed until  
the record had been submitted to the decision of the President. I n  all these 
cases the under-secretary of state for military justice submits the record, 
with his review and recommendation, to the President of the Republic or to the  
minister of war directly, without the intemention of other authority. By decree 
of June 12, 1917, the above provision requiring submission of death sentences to  
the President was temporarily abrogated in certain cases, but by note of July 
17, 1917, the rule prescribed by the telegram of the 20th of April, 1917, was re- 
established in all respects. The present law, therefore, is that  no capital sen- 
tence can be executed without the approving decision of the President of the  
Republic. 

I am also advised that  cases carrying military degradation of an officer o r  
soldier, dismissal of an officer, or the dishonorable discharge of a soldier are, 
by reason of the fact that  the President is the pardoning power, usually sub- 
mitted to the department by the general in chief of the Army on his own motion. 

Courts of revision do not retry the facts. They will annul the judgment of 
courts-martial, and in a proper case order a new trial, only in  the following 
cases : 

(1)  When the court was not lawfully composed. 
( 2 )  When it has violated the rules of its jurisdiction. 
(3 )  When the penalty pronounced by the law has not been applied to the 

facts found to exist, or when a penalty has been awarded not known to the law. 
(4)  When there has been a violation or omission of forms prescribed to be 

observed under pain of nullity. 
(5) When the court has-failed F: comply with the request of the accused or  

the " commissaire du go'overnment to  make use of a faculty or fight provided - 
him by law. 

( d )  An, elaborate system of sz~spension of sc?ztences.-Except in  the most 
heinous cases, all sentences that  would deprive the Army of a man's military 
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service are  suspended for the geriotl of the w r .  There is also : u ~  elabor:lte 
system whereby an offender may be completely rehabilitated. Commenclation 
in orders will work a conipleto rrl~abilitation. DIen are  not lost to the Army. 
They serve either in prison 11-orks or in the cllnsseurs cl'Afrique in France. 
Military service thus rendered is pennl but is not beyond the re;~lm of re- 
habilitation, All military persons a r e  amenable to courts-martial exclusively 
for all violations of Ian:, inclnding the co~nmon lam of the land, except certain 
offenses against the fishery and forest laws, in IT-hidl civil courts have jdris- 
diction. 

ITALY. 

Rurcau of Mil i tn?,~ Justice. 

The personnel of the Bureau of Military Juslice, presicled over by a lieu- 
tenant general, is purely military. The ranking officers of the clepartment are 
all  eminent lawyers. The system of court-martial procedure is in general 
respects very similar to the French. 

( a )  Distinctive featwes: A court of revision of all judgments of couvts- 
martial.-The system embraces this rlistinquishinq feature : In  accordance with 
law, the King, by a decree dated the 20th of July, 1917, instituted a supreme 
council of revision. I t s  rules of procedure were promulgated on the 12th of 
August following. The council mts  originally composed of one of the generals 
commanding a section of military justice, who is  its president; of the Rlilitary 
Advocate General of the Vice Military Aclvocate General; of the colouel at- 
tached to the section of justice, of a Councilor of the Court of Appeals, desig. 
nated by the Minister of Grace and .Justice, and an official known a s  a chief 
reviewer, chosen by the supreme commander from among the officers of the 
army 11-110 are  qualified lawyers As first established, it  had jurisdiction to 
revise all sentences involviug a penalty greater than seven years iinprisoniuent 
in all  cases where there was not already legal recourse to the Supreme Tribuual 
of War and Marine. (This latter tribunal has jui*isdiction only in exceptional 
cases.) 

In  April of the present year this court of revision was reconstructed ancl en- 
larged, with a larger number of councilors of the Court of Appeals, and with 
jurisdiction to revise all serious penalties. The decree constituting the council 
expressly provides that the examination in revision will not suspend the execu- 
tion of the sentence. I was advised, however, that  upon application, either by 
the accused or the Department of Military Justice, a stay of sentence could be 
obtained in a proper case. The jurisdiction of the supreme council of revision 
is final, except in certain special cases. The records are  first presented to the 
Bureau of Military Justice and by thnt bureau transmitted for revision. (Con- 
cerning this court, see appendix " I) " ancl rough translation.) 

ENGLAND. 

THE OFFICE O F  THE JUDGE -4DTOCATE GENERAL. 

(1) History and place in  the Goz;ernazent.-Originally, before the appoint- 
ment of the Commander-in-Chief in 1793, the Judge Advocate General acted a s  
secretary and legal adviser to a board of general officers. by the aid of which 
the Government of the Army mas carried out by the Crown; and i t  was ap- 
parently to discharge the duty of defending the board and the action of the 
military authorities taken uncler his advice to -this board that  the presence .of 
the Judge Advocate General in the House of Commons was needed. When the 
board was abolished, on the appointment of the Commander-in-Chief, the Judge 
Advocate General continued to be the legal adviser to that  official, and though 
a t  times, up until 1805, he was not a member of Parliament nor a privy coun- 
cilor, yet, nevertheless, in  the absence of a respousible minister he acted a s  
such and remitted capital punishment ancl dismissed officers in the name of 
His Majesty. I n  order to bring this Crown functionary under parliamentary 
control the office of the Judge Advocate General was in 1806 made a political 
one, the holder became a privy councilor, a minister of the Crown. H e  had 
the duty of advising the Sovereign upon all matters conling within the scope of 
his office and was liable like any other minister to be called to account in 
Parliament for any act done in the exercise of his official function. From 
this time until 1851 the Judge Advocate General assumed to act judicially and 
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his decisions were expressed as  pointing out the nature of the defect in suc11 
language as, " I have the honor to inforin you that  the conviction can not be 
legally sustained or enforced," or 1-hat the " ~roceetlings are  invalid " mid rec- ' 

ommending or suggesting that " the prisouer he releusecl auil the entry of the 
conviction erased; " or, " t h a t  the commanding ofEcer be informed that the 
finding amounted to an acquittal and should be so recorded in the usual form 
of ' no t  guilty.' " In  a brief nieinorandum filed ~ ~ i t h  me by the preseut Judge 
Atlvoca te General (.Jntlge Cassel)' i t  is said : 

" In the late sixties, hon-ever, tlle form used more frequently took the shape 
of :I direction such as  " Under the circuinstances the proceedings a r e  quasheLl.' 
' I have to request t h ~ t  sou \\.ill cause tlle prisouer to be released and the 
record of the conviction erased."' 

(2) 'His  plnce as sole lcgal nrl.f:isc~' to the politicctl I~erttl of the Dcpctr~tn~.elzt.- 
In  1875 a case was submitted to the law officers, Sir John Coleridge and Sir  
John Jessel, who in effect gave i t  a s  their opinion that  i t  was the function of 
the Judge Advocate General to give advice am1 not to pronounce judgment, and 
that in  constitutional theory " his ol>inion is not binding, although, no doubt, in 
practice i t  is not usual to tlisregard it." However, this was not follo\vcd by the 
succeeding Judge Advocates General. Judge Osborne RIorgan in a minute to 
the Secretary of State in 1880, when he was Juclge ddrocate General, while 
accepting in a sense the opinion of the law officers a s  a theoretical legal tlefini- 
tion, nevertheless aclopted as  the constitutional basis of his office the clefini- 
tion set forth in  a minute of his predecessor? Judge Ayrtou, uncler date of the 
17th of February, 1874, ancl held thnt the Judge Advocate General "was  con- 
stitutionally 5s well as  morally reslxmsible for the legality of sentences of 
courts-martial." During all this time the office was a political office of a minis- 
terial character, i ts holder having a seat in and responsible to Parliament. So . 
i t  remainecl until 1873, from nhich dzte until 1905 there was a n  interim in 
which the office was held by the Presiclent of the Probate nil-orce and Acl- 
iniralty Division. I n  1906 a further change was made and the present system 
initiated. The Judge Advocate General became a permanent official, debarred 
like other ,civil s e r ~ a n t s  from sitting in Parliament, ancl with direct responsi- 
bility to the Secretary of State for War. To quote from the present Judge 
L4clvocate General- 

" The result is  that  the responsibility of advising the Crown a s  to the exer- 
cise of the prerogative as  respects the sentence of courts-martial is  transferred 
to the Secretary of State, and the functions of the Judge Advocate General 

' 

are to advise the Secretary of State a s  to the advice he shall tender to His  
Majesty. The Secretary of State is a t  liberty to disregard the advice tendered 
to him by the Judge Aclvocate General, but he will rarely, if ever, take the re- 
sponsibility of disregarding the'advice of that official on legal matters." 
,The law officers of the Government are  .all agreed that  while the office of the 

.Judge Advocate General is  theoretically advisory to the Secretary of State, 
the disregard of that  advice would he so unusnal and would be considered so 
serious a matter that  i t  could not go f a r  without challenging parliamentary 
correction. It is understood that  in a case of exceptional importance the 
Secretary of State for War may refer the opinion of the Judge Advocate 
General to the Attorney General and the Solicitor General and may have 
their advice upon the question in dispute. This course has.  rarely been 
adopted, and I am advised there has been but one reference to those law 
officers within the last three decades. The reorganization of the office that  
has taken place wit.hin the last 150 years has resulted in placing a responsible 
minister a t  the head of the War Department, who stands between the Sov- 
ereign and Parliament, and to whom, rather than to the Sovereign, the Judge 
Advocate General of England reports directly. His  opinions a re  subject to no 
military supervision or to any other Bind, except in the r.are instance when his 
decision may be submitted for the review of the Attorney General. 

(3 )  H e  is  independent of all ndlitary supervision and control.-His sole 
superior is the political head of the department, namely, the Secretary of State 
for War, who is responsible immediately to Parliament. The office was origi- 
nated i n  necessity a s  a n  independent check on military authority. It was 
established more than 200 years ago primarily to correct abuses of courts- 
martial and the exercise of military authority. Court-martial sentences a t  

Judge Cassel was rather recently appointed. He is an eminent 'barrister and at the 
outbreak of war held a prominent place at  the English bar as  an equity lawyer. He waa 
serving as an officer of the line in France when appointed. 
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'chnt time mere notorious for their disregard of the fundamental princ;igles of 
hs t ice  of the law of the land. I t  is fundamentally inherent, therefore, in  the 
c'stablishment of this office thati this official shi~ll be anlenable to no military 
:lutllority ~ \ r l~a te re r ,  but solely to the political departments of government. 
His al~pointlnent 1,s the Sovereign, his authority :IS defined in the patent of 
oflice, his civili:~n status, he being no part of the Military Establishment, with 
lifc t e n n r ~  and retirement, all establish his independence of military au- 
tI11:rity in (11c performance ol the functions of his ofhce. All this nobody in or 
nut of the Arms disputes ;111tl Ilene can he fo~mtl to qnc~stion its \vis:lon~. His 
opillion in matters pertaining to his official function being subject to no mili- 
tary scrutiny or control, he is the final legal authority on the administration 
of nlilital-y justice. 

(4)  The sereml deputies judge a d ~ o c a t e  general.-The judge advocatk gen- 
ertll h?1.~ 3 deputy judge advocate general in each of the overseas forces; that  
is, ill Ii'l.ailcc1, India, 3Iesnlmtilinia, ilIacedonin. Rggpt, Cyprus, and with the 
wrious other especlitionar~ forces of England. This offic~al, while representing 
the authority of the judge advocate general, is Also upon the staff of the com- 
~l!r,ncler i ~ i  chief of the force. There, as a t  the war office, rarely or never are  
1-he opinioi~s of the cleputy judge aclvocate general disregarded. If the com- 
mander in chief feels that  he must differ with the depnty judge advocate gen- 
eral;the question is submitted directly to the judge advocate general himself. 
The ol~iuion of the responsible law officer i s  accepted without question by the 
;rrmy. The :~t t i tude of the army is one of respect for his authority. This 
administrative principle has a profound influence upon administrative action. 
A convening or confirming authority, or any other military authority charged 
with an inde~enclent res:~onsibilitg, may, anil with the ntmost freedom in 
practice does. subinit to  the judge advocate general or his deputy any question 
arising in due course of administration, and his opinion is regzardecl a s  
;;uthoritative by the army and by the department, and will serve a s  a miIitary 
justification for the action by that  official. 

Under the secretary of state for war, alone, the judge aclvoeate general of 
England is  the head of the administration of military justice. 

( e )  The admillistration of military justice. 
(I) TILOYOII~IL preliminav?~ investigation prior. to resort to cwt-martial.-  

What is universally pronouuced a s  one great element of strength in  the British 
system is  to be found in the thorough preliminary investigatian required to  be 
made to determine whether the accused shall be subject to court-martial. After 
the officer prefers a complaint the commanding officer (usually the regimental 
commander) conducts a preliminary hearing, a t  which the accused is present. 
The witnesses against him a r e  called and examined under oath and cross- 
examined by the accused. The accused then presents his own witnesses. Upon 
the evidence thus taken the commauding officer decides whether to dismiss 
the charge altogether, or whether to resort to  his power of summary punish- 
ment, or whether to forward the charges to the convening authority for trial. 
I n  case he decides to resort to summary punishment, if the offense involves 
one of the larger summary punishments authorized by the statute, the man 
must be asked if he submits to the commanding officer's jurisdiction or 
whether he would prefer court-martial. A well-advised man usually submits 
to the summary discipline. If he takes a court-martial, or if the commanding 
officer decides to forward the charges to the convening authority, the sub- 
stance of what each witness testified to is settled in  a conference between 
the commanding officer or his adjutant and the accused, and upon disagreement 
the witnesses must be recalled. All this testimony i s  forwarded to the convening 
authority, where the judge advocate looks over both the charges and the sub- 
stance of the testimony and decides whether there shall be a trial or not. 
If he finds incompetent testimony he indicates his ruling to that effect upon 
the testimony sheet, or if it appears that a n  offense has been committed for 
the proof of which evidence exists but has not been included in the evidence 
sheet, then the file is returned to the commanding officer for further investiga- 
tion and again the man has the right to be present and examine the witnesses. 
At any time before final disposition by the commanding officer he  has the 
right to administer his own punishment or dismiss the charges. All papers, 
including the evidence sheet, a re  sent to the president of the court, who must 
be guided by the culings of the law officer a s  to what is relevant ancl what is 
not. This testimony sheet also serves a s  a check upon the testilnony of 
witnesses. 
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( 2 )  The punishing power of commnanding officer (usually regimental com- 
mander).-Another great element of strength in  the British system is found 
in the punishing power of the commanding officer, which is  authorized by see- 
tion 46 of the army act.  The exercise of this power has caused nearly all ./ 
inferior courts to be superseded ancl has made the regimental court obsolete. 
Together with the required.pre1iminary investigation, i t  is  believed to have 
reclnced the resort to general court-martial by about 50 per cent. "The  whole 
trend of aimy opinion and military jurisprudence," says the judge advocate 
general, " is towards increasing the power of a commander to administer in 
u p'oper case summary discipline." 

( 3 )  The different kinds of courts-?nrr.~.tiuZ in prczclic,rJ.-Courts-martial au- 
t-llorized in the British system are (1) the ordinary geueral court-martial, ( 2 )  
the field general, (3) the district court, and (4)  the regimental court. Where 
it  is impracticable to maintain the ordinary general court-martial, the field. 
general may be resorted to ;  and i t  has been held impracticable to maintain 
the ordinary general court-martial in France and other fields of service for 
enlisted men. Officers, however, are  almost invariably tried by ordinary 
general court-martial. The distinguishing theory is  that  trials of officers a re  
so few a s  to be within the  range of practicability. So, in France and all  
active fields of service there are  (1) the ordinary general court for o ~ ~ c ~ P S ,  
and (2)  the field general for enlisted men. At home there a re  (1) the ordinary 
general court for everybody, and (2)  the district court for enlisted men and 
the regimental court. The last named court is  obsolete by reason of the 
summary punishing power, and the district court is  infrequently resorted to. 

(4 )  Genercll and field general c o ~ ~ ~ t s - ? i ~ a r t l n I  ci3rc pr'o?;iderZ ?c;itl~ law oficers 
who contvol the court upon questions of law.-The ordinary general courts- 
martial are  provided with a judge advocate warranted by the judge advocate 
geueral or cleputy judge aclvocate general. The English judge advocate is not. 
a s  with us, a prosecutor, but a law oiiicer whose opinion ma$ l x  taken by the 
prosecutor (counsel for the governnlent) by counsel for the ncc.nsed, and by 
the court. He limy, and frequently does, give his opinion to the court without 
their request, and svould do so if he believed the court needed i t  or was about 
to err. When the evidence is all in, he sums up and instructs the court up011 
the law in very much the same manner :rs a judge instructs a wry. The judge 
advocate is usually an eminent barrister 11-110 has hail experience on the crim- 
inal bench. 

The field general court is not provided mith a judge aclvocate by law, but it  
is now the established practice to detail with each field general a member who 
is especially qnalified in the law and who has all  the qualifidatiolls of the1 
judge advocate just nlentioned. Ont of deference to the line he is seldom or 
never made the president of the court, but. on the other hand, neither is  he 
the junior member. While theoretically he has no more power than any other 
member of the court, under the British system he may spread his own views 
ilpon the record and may, indeed, report specially to the depnty judge aclvocate 
general any errors committed by the court on the trial. 

(5)  Some weaknesses of present system.-The present British system is weak 
the Iaw authorities find in the following respects.: 

( a )  The lam does not provide for having a judge advocate on every field 
general. This difficulty has been obviated largely, as  just said, by detailing 
as  " law member " a n  officer who is  an eminent barrister ancl' of experience in 
the administration of criminal law, specially selected for the purpose of con- 
trolling the court in matters of law. The present judge advocate general 
strongly recoinmends the supplying of every conrt-ma,rtial, except the summary 
court, with a legal member. and would recommend i t  immediately to Parliament 
were it  opportune to do so. 

( b )  This law member should have a controlling power in matters of law. As 
just explained, he does have that  power in fact, but ollly a t  the expense .of 
transcending legal theory. 

( c )  I n  cases of death sentences the law does not, as  it  shonlcl, provide for 
a stay of execution until review by the judge advocate genelxl. Inasmuch, 
however, as  death sentences can in no case be confirmed by  an^^ authority 
below the commander-in-chief, the confirming authority always has the ap- 
proving view of the deputy judge advocate general. Then, too. a s  a matter of 
fact, the deputy judge advocate general will take no risk of future disagree- 
ment with his chief post executionem, and, except i n  the plainest case of ' a  
death sentence, he would ask for the jnclge aclvocate general's re\-iew before 
sentence i s  executed. 

- 
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( d )  There should be it legal stay of esecution for another reason : I n  o h e t  
that  the accilsed may request pardon. While every convening and confirming 
anthority has the authority a t  any stage in the lwoceeclings to ask for the 
opinion of the juclge advocate general, im authority which is very frequently 
availed of. thew is 110 espress author it^ for st:~ying the sentence or establisli- 
ing an interwl between tlie awarding of, the sentence ancl its execution in order 
that  the partlo~iing power 111i1y I)e sougl~t. The recent Arniy act, however, with 
this in view, requires tlic- presidei~t ill all swteuces of drat11 to aniiouilce the 
verdict upon conriction. in order that th r  : ~ c n s e d  nml  ma3- pursue his nsnal 
iwneclies or ask partlon. 

(6) 111 the matter of settling charges there is an inconsiste~~t relation in that 
charges sue both srttlecl before trial and ultilrtatellr passecl,ul~ou in review after 
trial by the same legal authority. The present juclge adrocate general has so 
organized his office into divisions that  the division that settles the charges 
hever reviews the proceedings. In  fact, so inclependent will lie lieep them t h ; ~ t  
he himself, since he may be called upon to review a case, never personillly set- 
tles the charges. All such matters, incleecl all preliminary luatters of this 
character touching prima facie legality, are  attended to by a division ~rh ich  
acts independently of the judge atlrocate xenernl and takes action in the name 
of its on-n c l i i~ f .  I f  i t  were convrnit>nt a t  the present time to do so, tlie present 
judge aclvocate general wonld propose the statutory estab!isliiiient of this 
independence. 

( f )  No reason is known for the ill~gical position that inasmnch a s  an ac- 
quittal is required to be announced in the British systenl iinnietlintc~ly to ,tile 
accused, all convictions should not be aunouncecl also. 

(6) Judge Advqcate Ge~zel-al as  ?-eviezuing authorit?l.-The judge advocate 
general reviews all cases, even those that  have been reviewed by the several 
cleputy juclge advocates general in the various Expeditionary Forces, though 
those passed by a cleputy are  not scanned ~ i t h  such grrat  care. The nuinber 
of cases uow being revielvecl are  about 1,100 per week, and he tries to Beep 
the M'OPB up to date. A case received to-day shoulcl be taken up by an examiner 
to-morrow ancl passed without delay. H e  is guided in his power of review 
by the rules, vague as  they nre, established by the criminal appeals act a s  
grounds of reversal or quashal. The scintilla of evidence theory has loug been 
ahandonecl . in Ei~glancl. aud because of the vagueness of the rules establishecl 
in the criminal appeals act, the appellate courts have very properly reserved 
to themselves the right to say what shall constitute grounds of reversal and 
quashal, keepiug in 6 e w ,  of course, so f a r  a s  sufficiency of proof is  concerned, 
the established common-sense rule in deference-to those who have heard the 
witnesses testify. H e  not infrequently reverses, however, for insufficiency of 
proof, and ,uses the formula found in the criminal appeals act, that is, " There 
is not a reasonable sufficiency of evidence " or when '' a substantial injustice 
has on the whole case been done the accused." 

(6. The .Jurlge Advocate General of Engldnd has ne?;er linrited himself ,to juvis-, 
clictio?zal deficiencies in  q?rashil~g proceedi??gs; 11e ?riill qitanh for other reversil~le 
el~ro9-. 

b. Practical steps i ? ~  q?~cisl~z?zg.-TVl~el he decides to quash proceedings he 
makes what he calls a " minute " of the deficiencies without going so much into 
detail a s  we do. I n  several of the cases I noted he simply said, in a nut-shell 
statement of the reason for his conclusion, " I  find that  the charge alleges no 
offense linown to the law; " or " tha t  the only evidence adduced for the Gov- 
ernment mas incompetent ; " or that " the evidence is  not reasonably sufficient ; " 
or " the  accused was denied the substantial right of counsel and witnesses for 
his defense; " and that  "for  this reason the senteuce should be quashed," or. 
sometimes. " iuust be quashed." With but little more, this minute is addressed 
to the " S. of S." ( that  is, the Secretary of State for War)  who returns the 
minute initialed. The minute is transmitted by the Army Council to the proper 
comlhancler with a direction from the Army Council to see that the necessary 
notation is  entered on the record of the accused aud that all steps be taken to 
restore him to his former status. 

Even in cases of quashing for defect of jurisdiction he seldom recommends 
another trial, a s  he leans decidedly against a second trial in  such cases, though 
in particularly aggravated cases, where obviously the accused should not go 
unpunished, he does, of course, recommend trial. 

* * * * * * * 
S. T. ANSELL. 

Senator I h o s .  Would you mind, in view of the fact that I was 
detained a t  another committee meeting the other morning when you 
first appeared, defining for my benefit briefly just what the lssue is 
that we are trying, what the various contentions are and what you 
are trying to get a t?  I think I know, but I would like to have you 
state it. 

Gen. AXSELL. The whole question, as I understand it, Senator, is 
whether or not the court-martial procedure shall from beginning to 
end be subject to a judicial control, a control that is established by 
Congress, or shall it be subject to the power of military command 
with a verv limited. and what I conceive to be an inefficient guide 
establisheduby Congress. 

Senator KNOX. And if i t  is to be subject to review or control by 
Conmess, then the question is as to where that control, the appellate 
party shall lie. I s  that an ancillary question? 

Gen. ANSELL. It is. That question was the one raised on the Clay 
before yesterday. I had assumed that it mas within the powers of 
the Judge Advocate General. That was ruled against me. I had 
not supposed it was located elsewhere, but it was suggested by some 
Senator that it would be incongruous, if not impossible, to create 
within a department a bureau which should pass finally upon the 
entire department, it would seem difficult. Of course, that strikes a t  
the very root of what I should contend for, if I were permitted to  
contend. 

Senator WEEKS. I made that suggestion. I do not think the sug- 
gestion ought to have any great weight, for I am not a lawyer, but 
I wanted to bring that to your attention. 

Gen. ANSELL. I had considered that. I think there are cases, prin- 
cipally, perhaps, arising in the Interior Department that illustrate 
that point. Some have arisen in the Interior Department with re- 
spect to bureaus which are endowed with judicial or quasi-judicial 
functions. I think the Supreme Court of the United States has said 
that in the performance of those functions those officers were not 
subiect to the control of the departmental hierarchy or head of the 
depktment. , 

Senator KNOX. Of course, a t  the present time I am not so particu- 
lar . to . get your argument as to get your statement of what the ques- 
tion is. 

Senator KIRBY. We are discussing the bill. 
Senator Kaos.  I understand that. There seemed to be an issue 

between Gen. Ansell and somebody else. I do not know who he is. 
There seemed to be a difference as to the interpretation of the statute 
and as to where this right of revision should lie. That is as I under- 
stand it from the press. As I told you, I was not here the first morn- 
ing that you appeared. I want to know what that issue is. 

Gen. AXSELL. The first issue was as to whether there was any such 
power. 

Senator KNOX. Any power of revision? 
Gen. ANSELL. Any power of revision at all. I f  so, where it was. 

I had,held when I as acting head of the office that there was juris- 
diction in the office of the Judge Advocate General. 

Senator KNOX. Yes. 



TRIALS BY COURTS-MARTIAL. 

Gen. ANSELL. Established by section 1199 of the Revised Statutes, 
to revise judgments of courts-martial and make the necessary correc- 
tions for gross and prejudicial errors. 

Senator I h o x .  That i? one position. What ma? the other posi- 
tion ? 

Qen.  SELL. That was n1y position. 
Senator RNOX. What was the other position? 
Gen. ANSELL. That was opposed and i t  was held not to exist. 
Senator KNOS. Did the parties who held that the right of revisioll 

did not exist in the Judge Advocate General's office contend that it 
did not exist anywhere? 

Gen. ANSELL. They did, and i t  had nerer been exercised, a t  least 
within the past 35 or 40 years. I contenclecl that the history of the 
War Department and of the execution of the act in its early days ' 

showetl that when the act was young the Judge Advocate General of 
the Army, or if not 112. then the Secretary of War, hacl the pomer. 

Senator KNOS. DO you mean to contcncl that until j7ou raised this 
question of the right of revision in the office of the Juclge Advocate 
General that the action of the primary courts hacl never been re- 
viewed at all anpwhere bg. any authority? 

Gen. ANSELL. That is true. 
Senator R ~ o x .  What authority revised these excessive sentences 

that you indicated the other clay? 
Gen. ANSELL. That, Senator, is an exercise of the pardoning pomer, 

the po~ver of clemency, ancl has nothing to do with the legality and 
correctness of the judgment itself, but proceeded upon the legality 
and correctness of the judgment. 

Senator KNOX. AS I understand you now, all revisions that have 
been made up to this time have been made under the President's 
power of pardon ? 

Gen. AKSELL. NO; we have advised military commanders to make 
revision. 

Senator K ~ o x .  Where does the power of clemency exist, except 
in the President? 

Gen. ANSELL. There is a minor power of clemency conferred by 
Congress upon military officials that I think we need hardly advert 
to, because it appears to a lawyer confusing and incongruous. The re- 
viewing authority, a subordinate official who convenes the court and 
passes upon its judgment, is authorized by Congress to mitigate and 
remit punishments while they are under his control, but, of course, 
the pardoning power after that rests with the President, where it 
is funclan~entally placed. 

Senator KNOY. This answer to my question does not seem at  all 
consistent with your other answer made a monlent ago as to whether 
up to this there had been any revision of courts-martial a t  all. I 
understood you to say that there was not. 

Gen. ANSELL. As to the dirision of the sentence with respect to its 
legality for errors of law upon which judgment was based, no. 

Senator KNOX. SO in respect to the extent of punishment inflicted 
there was no revisory power that has been exercised under the 
statute ? 

Gen. ANSELL. Probably not under the statute, except with respect 
to the subordinate officials who are passing upon the judgment, in the 
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first instance, and, of course, under the general pardoning power of 
the President. 

Sellator I<IRBP. AS 1 unclerstand it, under the law of 1866, i t  was 
your contention that the Judge h d ~ ~ o c a t e  General's department had 
the right to review and revise the decision of a court-martial? 

Gen. ANSEW. That is true. 
Senator I~IRBY. h d  thc legal authority held othcrrrise, which re- 

sulted in these court-martial sentences notwitlstancling they had , 
been reriewed by your clepartment and 1~ecoinn1ei1clations made by 
~7our department, being approved by the War Department strictly. 
I mean by that that the War Department has the last say, and they 
say i t  shall be approved w i t h o ~ ~ t  regard to your recominei~clation, ancl 
it generally is. 

Gen. ANSELL. I would not say " generally." Otherwise, that is 
true. The officer appointing the courts have the last say. 

Senator KIRBY. It is a War Department proposition. 
Gen. AKSELL. The War Department says the Judge Aclvocate Gen- 

eral has no such power. Now, it ought to be said, I think, that the 
War Department had held, up until the time this question was agi- 
tated, that there was no parer anywhere to correct, to modify, to re- 
T-crse, or to inquire into the judgment of a court-martial because of 
prejudicial error during a trial, which would require, under the or- 
dinary priqciples of jurisprudence, a court of appeals to Feverse or 
set asiclo a judgment. They held that no such power exlsted any- 
where. No matter how erroneous the juclgment, i t  stood. Since this 
agitation, the War Department has, in many instances, upon the 
recommendation of the officer of the Judge Advocate General's office, 
seen fit to exercise a power deduced from somewhere to set aside and to 
reverse these judgments of courts-martial, but with this very strange 
result. The Secretary of War and the Chief of Staff may set aside 
the judgment of the court-martial for errors of law committed dur- 
ing the trial affecting the validity of that judgrne~t. Every time 
such a judgment is set aside it must result obviously in an acquittal 
cd the man, there being no power, which is a necessry complement, 
of course, to the power to revise, to order a new hearing. 

The CHAIRMAN. It amounts to an instruction from the War De- 
partment to the officer convening the court to retry the case or dis- 
m i s ~  the proceeding? 

Gen. ANSELL. They do not retry. They do nothing but release the 
man. 

Senator THOMAS. What is the effect on the status of the prisoner? 
Is  he restored in that case to his position in the Army? Or does the 
sentence operate to keep him out of the service? 

Gen. ANSELL. Because of the fact that we have now suspended this 
power of the appointing officer to execute a sentence of death, clis- 
charge, or dismissal, in the exercise of a power the source of which is 
difficult to determine, if it exists a t  all, many such sentences are saved 
from execution by an advisory review ; if not so saved, such a sentence 
wonld place the accused beyond all power of restoration, the result 
must be discharge or dismissal. Take for instance, dishonorgble dis- 
charge. I f  a man has been dismissed, he has been dismissed. 

So, the Department, notwithstanding it denied that it had any 
right to review a judgment, ordered the reviewing authorities to 



withhold execution of these sentences to that they could be advised 
with by the War Department after the War Department had been 
advised as to what we thought of the legality of the proceedings, 
and a man would thus be retained in the service and come within 
the realm of restoration, if the judgment should be set aside. 

Senator WEEKS. Let me ask you to take a concrete case. Every 
general coui-t-niartial conm to your office? 

Gen. ANSELL. Yes, sir. 
Senator WEEKS. Somebody reviews the proceedings? 
Gen. ANSELL. Yes, sir. 
Senator WEEKS. Suppose YOU find that the law manifestly had not 

been complied with in the trial, what would you do? 
Gen. ANSELL. We n~ould recommend to the reviewing au- 

thority- 
Senator WEEKS. M7h0 is that ? 
Gen. ANSELL. The man who appointed the court, that in our judg- 

ment these errors were errors so gross and prejudicial to the rights 
of the acc~~sed that he ought to set aside that judgment. 

Senator WEEKS. Suppose he did set aside the judgment, what 
would happen ? 

Gen. ANSELL. That is the acquittal of the man. 
Senator WEEKS. Would the acquitted go back to his position in the 

Army as if no trail had been held in that case? 
Gen. ANSELL. Yes, sir. 
Senator WEEKS. NOW, suppose the sentence, in your judgment, was 

inadequate or too severe, what would you do? 
Gen. ANSELL. Well, i t  was held by our office that in advising these 

reviewing authorities we mere limited, under the orders of the War 
Department, simply to pointing out to the reviewing authority the 
illegality, from a strictly legal viewpoint, of the proceedings, and 
could say nothing about the quantum of punishment. 

Senator MCKELLAR. YOU did not pass on the facts a t  all? 
Gen. ANSELL. Under that r6gime, which I wish to say I changed 

last August or September, we examined the facts only for the pur- 
pose of determining the question of law arising from the facts. 

Senator MCKELLAR. YOU did not regard the errors of fact? 
Gen. ANSELL. Only in order to determine the legal question 

whether there was reasonably sufficient evidence to sustain the find- 
ing of the court. That appellate rule is expressed in different ways 
in different jurisdictions. 

Senator MCKELLAR. Suppose you found in a particular case that 
there was no evidence to sustain the finding of a c~urt-martial, what 
would you do? 

Gen. ANSELL. I think in appellate jurisprudence that becomes an 
error of law. 

Senator MCKELLAR. YOU did take that into consideration? 
Gen. ANSELL. Certainly. 
The CHAIRMAN. The commanding officer has a right to ignore your 

recommendation entirely ? 
Gen. ANSELL. Oh, yes, sir. 
Senator MCKELLAR. Does he do it in practice? 
Gen. ANSELL. Frequently. We have such a question before us 

right now. We had it arise in a very serious form in France, and 
after a great deal of effort me got an order published two or three 
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months ago that mould causc or compel these appointing authorities 
to  follow the views of the Acting Judge Advocate General, unless he 
were overruled by the Secretary of War here. 

The CEIAIRBIAN. If  that power had been granted heretofore, there 
would not have been all this trouble? 

Gen ANSELL. There would not have been. That is nzy judgment. 
Senator WEEKS. Let me get back to this case where you advise the 

convening authority that the law has not been colllplied with, in 
your judgment. Under present conditions a man is restored to his 
plpce in the Army. Do you contend that you should direct a new 
trial as a result of failure to comply with the law? 

Gen ANSELL. I contencl we should have authority somewhere, and 
I contend i t  should be in a judicial officer, to order a new trial; 
that is, to advise the executive authority who can appoint the court- 
martial that i t  is within his power, and that he ought to do so. 

Senator MCKELLAR. Pour idea is that you shonld be an appellate 
;ourt to reverse a finding on the record? 

Gen. ASSELL. I thinli so. I sl~oulcl say for the usual errors of law 
for which an appellate court reverses. 

Senator MCKELLAR. I tliinli YOU ought to reverse on errors of fact. 
Gen ANSELL. Not? perhaps. unless they become a question of lam 

under rules with which we are familiar. TVe should when the facts 
are not reasonably sufficient to sustain the judgment. 

Senator MCKELLAR. There may be some trifling amount of evidence 
on which the court-martial could be sustained under legal procedure, 
and yet it woulcl be manifest from the facts that a gross injustice waz 
being done to the man in convicting him and having a punishment in- 
flicted. Don't you thinli an appellate court ought to have power to 
reverse for that also? 

Gen. ANSELL. Yes. sir: I think they do, but I think we are familiar 
with this fact, also, h a t  they go at that thing gingerly. I quite agree 
with you that they do review the facts. They will not confess it, 
however. 

Sellator MCKELLAR. There is no use lo camouflage it. 
<Gen. ANSELL. I thinli I should have said to you the other day, 

Senator, if I did not say so, that I did not mean to say that every 
one of these sentences is served. Of course not. The difficulty that I 
h d  with the system is that the system makes i t  possible for these 
sentences to be served, and many of them are being served, and the 
only thing that stands between the sentence of a court-martial and 
the execution of the sentence is mere man, and not legal principles. 

Senator T~oafas .  I n  other words, the system is ironclad? 
Gen. ANSELL. It is. It is a System that depends on the view of 

man, not governed by law. The law does not govern. 
Senator THOMAS. It depends upon the expression of the individual 

and not upon the establishment of legal principles? 
Gen. ANBELL. Yes, sir. 
Senator WEEKS. I supposed that your office reviewed these cases, 

and if you found the law had not been complied with, or if you 
found a sentence was excessive or manifestly insufficient, you sent 
that to the Secretary of War, who brought it directly or indirectly, 
perhaps, to the attention of the President, and that the President 
then either set .aside the sentence or reduced the sentence or took 
some action based upon your recommendation. 
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Gen. ANSELL. I think for your information and general under- 
standing, Senator, I will go over ags~in the situation as it existed a t  
the beginning of this war. 

Senator WEEKS. Evidently that  is not the case. I simply say that 
is what I supposed mas the case. . 

Gen. ANSELL. That  is not true. 
Senator WEEITS. I felt fairly confident that was the policy fol- 

lowed in the Navy. 
Gen. ANSELL. I am not advised as to that. 
The CHAIRMAN. Did you desire to make a general statement of any 

kind before you proceed with the bill? 
Gen. ANSELL. Maybe after I get through with the analysis of the - .-- . 

blll, s1r. 
The CHAIRMAN. You are going to discuss Senate 53201 
Gen. ANSELL. Somebody handed me a different bill. 
The CHAIRMAN. It is exactly the same bill. It was introduced in 

the House after i t  was introclucecl here. 
Gen. ANSELL. It seems to be so. I woacler if the lines are the same. 

I supposp nol. 
I tllinlc that I sh01ilc1 like to discuss this bill so as to coordinate i t  

with the phases of the trial of a inan. That  would cause me to take 
up  section 4 of this bill. We hpve f o u d  that no revisory or  xppel- 
late power standing?lonc, notwithstanclii~g the fact that  1 contended 
so strenuously for  it, can cure all the deficiencies of the existing 
court-martial system and practice, for the reason that  the system 
itself lets in  too many errors and we are concernecl too much with 
the revision of those errors. Too many men are tried who ought 
not to be tried a t  all. Too many men are tried on charges that,  as a 
matter of law, do not adequately specify any offense known to the 
Articles of War. Too many men are triecl when evidently there 
could not have been reasonable grounds to believe that they were 
prima facie guilty of the offense mith which they were charged. 
Too many men are tried on flimsy evidence without a prima facie 
case. 

Senator MCKELLAR. Are those cases reviewed by your department 
under the present practice, and reversed? 

Gen. AXSELL. NO, ~ i r .  n 'e  aclrise the re~iewing authority below. 
Senator MCRELLAH. Some times they lalre the aclrice and some 

times they do not? 
Gen. ANSELL. Some times they do not. 
Senator MCHELLAR. About what proportion? 
Gen. AXSELL. I think i t  ought to be stated in fairness that in the 

majority of cases they take our aclrice. Being without authority -n-e 
can not act conlpletely and independently. 

Now, the purpose of this se, tion I apprehend, is to coorclinatc to a. 
degree the military n-it11 the civil system. Certainly a mac can not 
be held for trial before a criminal court until there shall hare been 
an indictment made against him or an information filed against him 
backed. as we all know, b ~ -  the usual evidence. When you look a t  a 
court-martial trial, you find that  any oficer is competent to prefer a 
cahrge against a man, which corresponds in every respect to a bill of 
indictment or an information. That  set of charges is drafted by the 
officer who prefers them. and the charges are transmitted to an 
officer of superior rank, who convenes a court-martial for the trial of 
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ille nlan 011 those charges, if he thinks the man slloulcl be triecl on 
them. The lliail 7~110 detrrlnines whether the man sliall be tried at  all 
or 11ot and on what charges, and who detern~ines, in the first instance, 
tile legal su.ficiency of the charges, and, in the first instant e, whether 
the proof' constitutes a prima facie case that  should. properly subject 
hi111 t,o the charges, is the milltnry oihticiid who has authority to ap-. 
p i l l t  (:o~~~t-lllal-ti:ll. YOTI-. h(> is silpp~icd 11!~llillI~ With >I leg:> 1 
officer on his staff ltrio\vn ;IS thc j11dge ad\-o:,ate. Frequently he is 
SLn oficer of the Judge ihcl~-&ate General's department, but as fre- 
quently, perhaps, in time of peace ill :~ny crent, he is simply an 

who llas manifc~tecl mule leg31 nptitncle ancl has been detailed 
as all act.iIlg jlldge :~d\-o:nnte; but 111 timi? o-f \~:1r we llnvt? had the 
-iv.rhole bar , to choose fronl: and we haw.  of c omnse. supplied every 
:Lutlzority wlio coulcl caonr.ecc a i d  appoint a gencral court-martial 
+tl1 ssucll a la\\. ;?fLce;.. Tllcrc. ag:\,in, the SJ:S~PP\ does not require 
this appointing OfIicer. in the cxercise o f  lii:; jnclg~!!(.i~t and discre- 
tion, to re17 upon this judge adrocate. 

Doubtlees he does rely upon thc judge nd\.ocate in many cases. It 
lnay be that in the majority of cases, especinl1~- where the juclpc ad- 
vocate is ,rather a strong 111x11, an aggqessive man, a nian who im- 
presses himself, by reason of those qi~al~t ies ,  upon the mi1it:ary com- 
~nancler, that he has great  eight. but so fa r  as the lam is conxrned, 
t11,ere is no requirement of t h ~  l n ~ r  that says that  any nlan ~ h o  lmows 
any law or ~ h o  ocrupies any legal or juclkial position is to be upon 
his staff or is to advisc thnt commanding offi ,er: nor does the law 
require that commanding ofKcer to get iiifon~latiqn ns to whether the 
charge actually denounces :an offense 1;t:on.n to the 1:lilitary code, or 
as to whether the e~iclence is snflicicnt to  jn:;tif>- the 11:iling of that  
man before a ~~i i l i t , a ry  ccl~rt .  Frsqn-ent1)- v h c ~ l  thc commanding 
officers do seek t,he adrj(.e of tllc jltdge ad\-0:-ate. thcy disregard it. 
Under t,he ! a ~  thcy are a t  li l ie~ty to c1isrcg:u.d it. The lav~,  as i t  exists, 
placer5 tllc sole question? the entire responsibility. vitliin the judg- 
ment and discretion of this appointing power. 
, The case I r a s  just tallcing about may be thus illustrated. A law- 

yer, a man mhom I esteem very highly, ex-Goo. McGovern, of 
Wisconsin, a distinguished man, distinguislied in the law, found him- 
self the jadge advocate on the staff of x division comnmnder. A 
charge came in. against a .  soldier for deserting post or sleeping a t  

, post, I have forgotten which, but they are both capital offenses. 
These c,harges came to the judge advocate. This  judge advocate, a 
man, of course, of the very highest judginen-t and discretion and legal 
skill, looked a t  the charges. H e  looked a t  the preliminary extracts 
of evidence sent np mith the charges and he saw thgt this man ought 
not to be t,ried. The  case could not be made. There was nothing to it. 

Bu t  the commanding officer said, " Well, there has been a good deal 
of that  thing going on around here, and we are. going to make an 
example of somebody; we are gomg to  start t h ~ s  thing anyway;" 
and over the advice of the judge advocate to the contrary, the man 
is tried, the time of five to thirteen officers 'is consumed, and the 
man, of course, runs the.risk of undergoing serious punishmeat. I n  
other words, he is put in  jeopardy when a judicial officer says he ought 
not to have been. I n  this particular case the court acquitted. I have 
known of other cases where the court did not acquit. Where the 
commanding officer has the power that  he has under the existing code, 



2 
110 TRIALS BY COURTS-XARTIAL. 

if the court feels that the inan should be acquitted, he can send the 
case back and argue with them to do otherwise. I think that section 
4 is an important section, because at the source it tends to prevent 
unnecessary and unjust trials. 

Senator KNOX. DO you think it meets adequately the situation? 
Gen. ANSELL. SO far as I have been able to study it it does. 
The CHAIRMAN. Without change? 
Gen. ANSELL. I suggest this change. I n  line 14, after the word 

" duty," insert the words " as judge advocate." I say that for the 
reason that I might be on his staff as an officer, but not as a judge - 
advocate. 

The CHAIRMAN. I am going to ask you to print in the record this 
bill Senate 5320 with such amendments inserted as vou are goinn - -> 

to suggest. That will give us a complete record. 
Senator MCKELLAR. Would it not be better to have the changes 

made in italics so that we would know what they are? 
Senator NEW. Your suggestion is what? 
Gen. ANSELL. Insert after the word "duty" the words " as judge 

advocate." 
Senator WADSWORTH. Have you any comment to make as to the ad- 

visability of subjecting a commanding officer to the judgment of an 
inferior in a matter of this kind? 

Gen. ANSELL. Will you kindly repeat that question, Senator? 
Senator WADSWORTH. Have you any comment to make as to the ad- 

visability of subjecting the commanding officer, we will say, of a 
division, to the judgment of his inferior? 

Gen. ANSELL. NO. That is my contention, I have objections t o  
doing so on a matter of law. 

Senator WADSWORTH. On a matter of law ? 
Gen. ANSELL. On a matter of law. 
Senator WADSWORTH. Does the element of military discipline come 

in?  I would like for you to discuss that. 
Gen. ANSELL. I think the element of discipline does come in. I 

think it is very much served by the knowledge upon the part of every 
officer and enlisted man that there is some man of judicial training, 
who is dispassionate, who does not appoint the court, and who has 
nothing to do with the court. He is dispassionate so far as a human 
being can be, if he performs his duty and passes as a lawyer upon the 
two issues. They are both questions of law that rosecuting officers 
and courts pass upon every day. The first is, " g o  the charges as 
drafted specify an offense known to the law of the land and the mili- 
tory code? " That is purely a legal question. I do not think that 
any man, whatever be his class or rank or perogative or power-or 
authority, should ,ever object to having placed upon him this restraint 
upon questions of pure law. The law should be able to say, 'L That is 
not the law ; you can not do it because it is not the law." 

Now, there is still a great field for his discretion. The charges 
may denounce an offense known to the law of the land and the evi- 
dence may constitute a prima facie case, and still the question is 
open to the commanding officer as to whether the man shall be tried 
or not. 

The CHAIRMAN. What is the second proposition? You stated the 
first. 

Gen. ANSELL. AS to the evidence. I probably got my proposition 
too refined. The same is true as to the evidence. I do not think 
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lawyers can differ greatly. There is a system which governs us, 
however, and that authorizes lawyers to say whether or not the 
evidence, in the first instance, constitutes a prima facie case. I think 
we ought to say, Senator, as a practical fact that a judge advocate- 
and the judge advocate in time of war, at least, practically always 
comes to us from civil life-will be inclined to respect the system. 
I have observed that they are so inclined. They appreciate the neces- 
sities of maintaining discipline under a system, and by reason of the 
personal relation between the staff officer and his chief, who is exer- 
cising authority, the judge advocate would not become personally 
obstructive. It would be rather a far-fetched case. 

The CHAIRMAN. This same question that Senator Wadsworth 
raised finds illustration in the Medical Corps in the line, where the 
medical officer may be inferior in rank to the commanding officer of 
the camp, yet in matters of sanitation the inferior officer's views ' 
are respected. 

Senabor SUTHERLAND. That is true in every large industrial or- 
ganization. Take a railroad company, for instance. The president 
of the company appoints the legal officers, and yets defers to them 
in matters of law. 

Gen. ANSELL. I feel keenly on this. I can imagine that Senators 
would differ, because we get to thinking in terms of the military 
hierarchy and rank; and yet I a ee with you that in matters of pure T administration a law officer oug t to be no more than a check upon 
his chief. But this is not a matter of administration. This is to be 
distinguished from a matter of administration, in that it involves an 
actual trial determinative of the life and liberty of thousands of 
human beings. 

Senator IKNOX. This section 4, however, only provides that this 
trial shall not take dace  without the approval of Ille iudge advocate 
in the event that tge authority appoin&g the gcllerd c%rt-martial 
has such an officer present for duty. Suppose he does not have such 
an officer present for duty. 

Gen. ANSELL. Of course, as I have said, we have tried to keep then1 
supplied. I f  we assume that the number of convening authorities 
should be so numerous that we can not supply tElem, Congress would 
have to supply them. 

Senator KNOX. I f  that is not done in every case, you would have a 
situation where a man may be tried on the authority of the com- 
manding officer without having that protection thrown around him 
which you seem to think is important, and in which I entirely agree 
with you. 

Gen. ANSELL. I agree with you that it would be well, if it did not 
become too inelastic, to say that there should be such an officer upon 
the staff of every officer with power to appoint a court-martial. I 
think, however, as a matter of practical government, that this sec- 
tion would result in the supplying of such an officer. 

Senator MCKELTAR. Why not make it a general requirement in all 
cases to  get the approval of a judge advocate before the indictment 
is made? It would be easy enough for the commanding officer to 
transmit the papers to Washington and get the opinion of the judge 
advocate on i t ;  it probably would be much better. 

Gen. ANSELL. There would be nothing impracticable, of course, 
about it. , 
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Senator MCKELLAR. I agree wit11 Senator Knox about that matter. 
Senator KNOX. I think this section ought to be amended so as to 

read in effect that there shall be no court-martial unless an officer 
acting as judge aclvocate, or an officer lcarned in the law, shall have 
pas~ed upon the two propositions, first, as to whether an offense 
against the law of the land had been committecl and. second, whether 
the charges mere supported by prima facie evidence. 

Gen. ANSELL. That is in line with what I believe. 
Senator MCHELLAR. Senator I h o x ,  I hope you will offer an 

amendment along that line. P think that is absolutely necessary. 
Senator KKOS. It does no injustice to the service. because in case 

of an offense, if there does not happen to be a judge advocate at- 
tached to the command, one could be sent there, so that there would 
be no loophole for persons who deserved pnnishment to escapc. 

' 

Gen. ANSELL. I t  would be practicable. 
Senator KNOX. I t  brings i t  in linc with the civil administration of 

justice, because we know that no man is tried in a criminal court 
unless the district attorney has, in the first instance, thought that if 
the offense mas tried it ~ ~ o u l c l  be suflicicnt to justify conviction. 

Gen. ANSELL. Yes. 
Senator SUTHERLAND. I t  makes i t  of universal application. 
Senator MNOX. That me can fix up easily, if you agree to it. You 

see no objection to modifying the section in that particular? 
Gen. ANSELL. I am most heartily in favor of it. 
The CHAIRMAN. Will you insert that amendment in the bill? 
Gen. ANSELL. I will do my best to  draft it and put i t  in. 
Senator MCKELLAR. Before any court-martial is confirmed an 

opinion must be had from the judge advocate of the department 
learned in the law ? 

Gen. ANSELL. Yes, sir. 
I wish to discuss, for the moment, section 5. I think that down 

to the proviso that section is existing law. I wish to say to the com- 
mittee that, to my mind, we have great difficulty in securing a fair 
court, a court whose fairness is beyond all question. You will 
observe that under existing law challenges are for cause and to the 
poll only. Every challenge is made to the individual and one at a 
time and each is tried this way. Here we have a court-martial. The 
accused is called upon to assert his challenge, if any he has, and he 
must challenge for cause. There are no peremptory challenges. 
He challenges the Senator, first, for cause. The Senator is required 
to step aside. That is obviously fair. He goes outside and the 
others try that challenge. The others are the court passing upon 
the question of the challenge. 

NOW, suppose that every other member of the court, or more than 
any one member of the court, are affected by the same cause that 
constitutes the basis of challenge of No. 1 ? For instance, in military 
practice during this m-ar we have been exceedingly troubled with this 
sittlation : A half dozen men would be charged separately, and prop- 
erly so, with an identical offense. It was an offense, a t  least, in 
which the evidence m7as intermingled and in which the circumstances 
of the commission were such as to  connect them, rendering it quite 
impossible, humanly and legally, for the same court, having tried 
one of those men, to come to the trial of any subsequent one of them 
with a fair and unprejudiced mental attitude toward him. Yet that 
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court sits there. We have known them to try four, five, six, and in 
.one case I think it ran into the teens, if not, some very considerable 
number. See what happened. Counsel for the third, fourth, or 
fifth accused comes before the court. He  knows, you know, and I 
know, and everybody else knows that that court is not a fair court. 
It has got an impression, a slant. I f  i t  found the first man guilty, 
the second one has certainly got a considerable burden when he 
comes before that court. 

Senator WADSWORTH. YOU mean the second man has? 
Gen. ANSELL. Yes, sir. 
Senator KNOX. It is like trying a half a dozen men before the 

same jury. 
Gen. ANSELL. Exactly. YOU put your finger on it, and yet there 

is no other wav of challeneine: that court. There is no way of try- -. 

ing the challenge. Yet, as-fodish and absurd as it seems to  me, they 
are driven, under. this practice, to coming up and challenging the 
first man, the challenge applying equally to them all, and while the 
first man walks off, they, equally disqualified, sit there and pass upon 
their brother and their own fairness. I s  there a fair-minded man 
in such a case? 

Now, somebody has hit .upon this plan, which appeals t o  me. I 
do not know who originated it. Doubtless somebody who i.s fa- 
miliar with the difficulties, as I suppose Senator Chamberlam is. 
However, he has provided a remedy which we.have needed a score 
of time. and unfortunately it has so happened that the cases in which 
we needed it have been the most serious cases. Rape, I remember, 
was one, strange as it may be. 

Senator MCKELLAR. Will the proviso do what your argument 
suggests ? 

Gen. ANSELL. It will do it, I think, with my amendment. 
Senator MCKELLAR. What is your amendment? 
Gen. ANSELL. I should strike out the last three words, "for his 

decision." I suggest that because the same officer, of course, has 
committed himself by ordering that second court. 
' Senator MCKELLAR. It was for that reason I called attention to  it. 
I do not think if you return to the same officer who convened the 
court it would do the accused any good. 

Gen. ANSELL. I would amend by striking out the words " for his 
decision " and substituting this : 

Who, if he has an officer of the Judge b d ~ o c a t e  General's department present 
and for duty a s  judge advocate on his staff, shall submit the report to said 
judge advocate for  his decision thereon, which shall be final; and if there be 
no such judge advocate on the staff of such appointing authority, he shall 
submit the report for final decision to the Judge Advocate General of the Army 
or to the Deputy Judge Advocate General in  cases arising in forces provided 
with such official. 

It is, I think, a question of the same kind and exactly on a par 
with the questions that we discussed under section 4, and which that 
section was designed to cure. 

Senator JOHNSON. Would the time a t  which this particular chal- 
lenge was made, as provided by your amendment, give to the accused 
the  opportunity that you suggest ought to be given to him? . 



33 
114 TRIALS BY COURTSMARTIBL. 

Senator MCKELLAR. Your provision is that if the accused at  any 
time before the arraignment shall file, etc. 

Gen. ANSELL. I passed that over, Senator, for the reason that that 
is the proper place at which the challenge should come, but I agree 
with what is implied by your question, that if he should discover 
during the progress of the trial that this panel or array was colored 
against him, c~nclusively and affirmatively, as it would be in this 
case, then he should have the right to make the challenge then. 

Senator JOHNSON. You have struck exactly what was in my mind, 
but if you recall in stating the specific case of a half a dozen men 
who would be tried by the same jury, their arraignments might have 
all occurred prior to the trial of any one. 

Gen. ANSELL. Not SO under military practice. 
Senator JOHNSON. Under any circumstances? 
Gen. ANSELL. I thinli not. I t  is not the law, but under a prac- 

tice as old as military procedure, we do not have, as is true of 
civil practice, a man arraigned to-day and tried long subsequently. 
I n  civil practice many persons are arraigned to-day together and 
tried at some subsequent time. I n  military practice invariably the 
accused is brought before the court at the time set for the trial and 
he pleads there. He is arraigned there, and the trial proceeds imme- 
diately. 

Senator JOHNSON. SO that if there were six men accused of a like 
offense, one individual would be brought before the court and his 
arraignment would then occur, but the others would not be ar- 
raigned ? 

Gen. ANSELL. Not at  all. 
Senator JOHNSON. And subsequently, at  the time of the arraign- 

ment, would have opportunity to present the challenge that you 
. suggest ? 

Gen. ANSELL. Yes, sir. 
(Informal discussion followed, which the reporter was directed 

not to record.) 
Senator KNOX. HOW about inserting the words "or  during the 

trial." 
Gen. ANSELL. That is agreeable to me. I can not see that it would 

give rise to any practical difficulty. 
Senator JOHNSON. It might lead to complexities if, in the midst of 

the trial, it was permitted. It meets what was in my mind, but what 
was probably a fanciful objection, from what the General tells me 
of the procedure. 

Senator KNOX. The undoubted rule is in civil prosecutions-that 
is, in prosecutions under the civil law-that a man may raise an 
objection to the court at  any time during the trial if he is being tried 
by a prejudiced judge and that fact is not disclosed up to the actual 
verdict. He has a right to raise the question. He is not bound to 
raise it before the jury is sworn. 

Senator NEW. There is no limit to the number of challenges that 
a man may interpose. 

Gen. ANSELL. I had supposed, if I may express my own impression 
of, the law on that subject, that if the accused was not advised-and 
not being advised, was not guilty of laches-that the jury was a 
hostile panel until after the arraignment and the empanelment, he 

..~ . 
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upon showing that the facts were not known to him at  
the time of the arraignment and that he was not negligent in kiis 
ignorance of that fact, he could then make a challenge at  that time. 

Senator JOHNSON. And try his challenge in the middle of the case? 
G~~..ANsELL. I believe that is true. I am not at  all certain. 
Senator JOHNSON. That would not be so of our local procedure in 

the %est. 
Senator MCKELLAR. Would not this particular section be made to  

acc,ord with the views just expressed by striking out the words " at 
any time before arraignment " 1  Just strike out the words " at any 
time before arraignment." I believe that would be the fairest way 
to ut it. 

&en. ANSELL. Suppose this should happen, gentlemen : The second 
accused, not advised of the personnel of the court that tried the first 
one, comes before the court. He is not legally presumed to be ad- 
vised, m any event, of what those officers have been doing, and his 
counsel does not become advised until subsequent to the arraignment. 
I thinli that that man is entitled to the protection. 

Senator MCKELLAR. That protection could be secured by striking 
out the words " at any time before arraignment." That would make 
it all right. 

You understand you are to make a draft of that section as well 
as of the other sections? 

Gen. ANSELL. I understand it. 
Senator SUTHERLAND. I n  regard to section 4, I have stricken out 

some words, making the section read as follows : 
KO authority authorized to appoint general courts-martial shall refer any 

charge to a general court-martial for trial unless a n  officer of the Judge Advo- 
cate General's Department shall indorse it in  writing, etc. 

Gen. ANSELL. That would seem to hit it exactly. 
Senator SUTHERLAND. That would make it general. 
Gen. ANSELL. Yes, sir. The first section I should like to discuss. 
Senator JOHNSON. Which one, please ? 

' Gen. ANSELL. The first one. That is a very clear adapation of the 
present British military law upon the subject. We have come to 
the trial now. Under the existing system the court-martial functions 
from the time the charges are drafted until the time the sentence 
is executed without any legal control established by law. These 
men are, in a legal sense, utter laymen. They are presumed to know 
no law. They do know no law. I f  any should have studied law, of 
course they are in a situation of possessing a little learning. Thej  
pass as a court, combining both the functions of a court and jury, 
going to the civil jurisprudence for analogy. They pass upon every 
question of law arising in the progress of that trial just as finally 
and conclusively as any court in the United States could, and more 
so, because their decision is not subject to any repeal or revision. It 
is final. It is final, no matter how difficult the question may be. 

There is now nobody there on that court who knows any law in 
the eyes of the law. To be sure there is a 'udge advocate, a trial 
judge advocate. I n  our system there is an o cer entitled as though Bi 
he belonged to the same department; to which I belong-he usually 
is an inexperienced line officer-passing upon those things as best he 
can. He is a prosecutor ; he is a district attorney ; he represents the 
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Government. That officer under our procedure is charged with the 
duty of prosecuting in the name of the United Skates and at  the 
same time of being the legal advisor to this court mhen the court sees 
fit to ask for his advice. I t  does not have to. At the same time, he 
is charged with the duty of fairly protecting the interests of the 
accused. That, I think, is enough upon its mere statement to con- 
demn any system of legal procedure. He is prosecutor; legal ad- 
visor to the court when called upon to be so; and also in a very real 
sense, according io the law, counsel for the accused, to see that no 
unfair advantage be taken of him. 

As a matter of fact, I have been a judge advocate, of course. When 
a man gets into a case as a prosecutor he ought lo be zealous in the 
prosecution, ancl there is not any lawyer in the world that can have 
proper zeal as a prosecutor and at  the same time the clispassiol~ate 
judgment that enables him to advise the court and at the same time 
do anything very beneficial for the man whom he is prosecuting. 
That is impossible as a human fact. 

Senator JOHNSON. I agree with you thoro~~ghly. 
Gen. ANSELL. I n  civil law the prosecutor or district attorney is 

still conceived to be a sort of quasi officer, but in practice he is a 
prosecutor. 

Senator MCKELLAR. I n  this case, under sections 4 ancl 5, he would 
be the grand jury in addition to being prosecutor. Besides being 
advisor to the court, he mould be the grand jury. 

Gen. ANSELL. We get around that in practice by doing this. The 
judge advocate on the staff of the convening authority who starts up 
all the prosecution is a different man, thou h, strange to say, he 
may be, and sometimes is, the same man. I f ave known this to be 
the case. The judge advocate upon the staff of a convening author- 
ity-indeed, I have occupied this sort of hermaphroditic r61e my- 
self-has advised the convening authorities that the charges were 
good, the evidence sufficient to prima facie sustain them, and has 
tried the case. I was an assistant, but nevertheless I handled the 
case. Then the man is ordered tried upon my advice, and I am sent 
down to prosecute him, and I do my best to conform to the law. I 
prosecute him and then I come back to my headquarters and pass 
upon the legality of what occurred. 

Senator HNOX. YOU were a regular Poo Bah. 
Gen. ANSELL. Yes, sir. I do not say that that is usual. The law 

does not render it impossible, but permits it, and when judge ad- 
vocates are few, why, frequently a man has to do that kind of thing. 

Senator MCKELLAR. Right after the word "judge advocate," in 
line 7, insert this provision: " But he shall not be the judge advocate 
advising the convening of the court-martial." 

Gen. ANSELL. I think if you will look at  the bill as a whole you 
will find it succeeds in separatin the functions of the prosecutor 

the French and the British. 
ph and the judge advocate in a way t at conforms with the systems of 

Senator MCKELLAR. I f  you will look on page 2, subsections C and 
D, it mould look as though he was an advisor of the court. 

Gen. ANSELL. I think I will explain what is attempted by this bill. 
I f  you will consider sections 1 and 2 together, you will find that it 
is the purpose and effect of section 2 to deprive this judge advocate 
of his functions as prosecutor and as counsel for the accused. The 
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functions of prosecution are conferred now upon a new official known 
as " prosecutor." But the jud e advocate's duties now become like P those of a judge sitting with t l e  jury under our general jurispru- 
dence. That is the British system. A general court-martial has a 
judge advocate sitting over here, but that judge advocate is nol put 
there by the convening authority. That judge advocate represents 
the Judge Advocate General of England, the highest judicial au- 
thority having to do with militar procedure. The convening au- 
thority has no control over him. &e is warranted especially for the 
purpose by the judge advocate general of England, representing the 
Crown. He comes to this trial as a judge. He rules upon the ques- 
tions of law as a judge. He instructs the court upon proper occa- 
sions as a judge would a jury. Those functions are intended to be 
prescribed by A, B, C, and D of section 1. That is an adaptation 
of the British Code. He is to advise the court and the convening 
authority of any legal deficiency in the constituticn and composition 
of the court or in the charges brought before it for trial. Notwith- 
standing the fact that these charges have been passed upon by the 
judge advocate on the staff of the appointing authority, the court 
also has to determine the sufficiency of those charges, and this judge 
advocate is really the judge that passes upon the question. 

Senator KNOX. DO YOU think sections 1 and 2 adequately meet that 
situation ? 

Gen. ANSELL. With such study as I have given this bill it seems 
to me that is true. 

Senator MCKELLAR. Under section 2 there is the appointment of a 
prosecutor. Now, here is a court convened consisting of 13 officers 
who are to try a man on any charge for which he may be arraigned. 
Under section 2 a prosecutor is appointed. It also provides that the 
accused shall have a civilian lawyei-, or, if he can not get a civilian 
lawyer, a military lawyer, and it gives him the right to have the 
court appoint. a lawyer, if it  is necessary. He  must have some one 
to represent him. Wow, why wouldn't that be sufficient? Why have 
a judge advocate in a half dozen different capacities or at least three 
different capacities, to advise the court. Why cm't the court depend 
upon the two sides and sift the evidence, the prosecutor putting it 
up on the one side, representing the Government, and the accused, 
by his counsel, presenting his matters, and thus let a fair verdict be 
reached, without the judge advocate's advice, mhen he is connected 
with the prosecution of the case. 

Gen. ANSELL. Not at all; he is not connected with the prosecution 
of the case. 

Senator MCKELLAR. He is not? 
Gen. ANSELL. . - He  is now, but this is designed to prevent that. He  

becomes a judge. 
Now. let us take this bodv of lavmen. Thev are iudges both of 

law and fact. The first quesiion is i s  to the sufficiency"of ghe charges. 
There are 13 laymen to pass upon that. Then let us take the ques- - 
tion of evidence. 

- 
\ 

Senator MCKELLAR. The iudge advocate who originally convened 
the court-martial. under the amendment that vou-have suggested -- -- 
here, has passed Gpon the sufficiency of the charges. 

Gen. ANSELL. Just as a district attorney may, but the courts may 
take a whack at  it also. 
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Senator MCKELLAR. These are things that suggest themselves to 
my mind as you go aiong. 

Gen. AXSELL. Aside from the sufliciellcy of the charges you hare 5 
to 13 men here. We liave had this case- quite recently, and a very 
serious one indeed. There was a question as to the capacity of an 
infant, in this case, to testify and the question was as to whether 
the prelin~inary foundation had been laid, ancl upon the testimony 
of that child depended the life of this nian. I have had a very recent 
case of a dying declaration-a qnestion of involved law, and a ques- 
tion where no man wonlcl feel safe in trusting life and liberty to 5 
or 13 laymen or an~bocly but a l a ~ ~ y e r .  We have every question of 
evidence that can possibly be raised, and every question of law that 
can possibly be raised in the progress of a criminal prosecution, be- 
fore a court-martial. Unless you have a judge there-and indeed it 
seems to me that this is one of the very fundamentals of the bill- 
a man who can rule upon these questions as a judge, you turn over 
ithe administration of the law to these unlearned men. 

The CHAIRMAN. A man might be convicted before laymen on hear- 
say. 

Gen. ANSELL. Yes. 
Senator KNOX. He is not a member of the court. I n  the old 

English law he was called an assessor. He is called in to adrise. 
Senator JOI-INSON. HOW long has this system been in vogue in - 

England ? 
Gen. ANSELL. The system that I am describing now, Senator. it  

seems to me is of rather recent growth. I should say, making a 
guess, that it has been created within the last 20 or 25 years. This 
system that we have got here is, in its lack of legal control, the sys- 
tem that we took with us from England when we separated from 
her, and we have not changed. I mean this making of the judge 
advocate the prosecutor, the judge, the counsel for the accused, and 
everything else. 

- 

Senator JOHNSON. Has the new system that you suggest has been 
in existence 20 or 25 years been in actual practice in England during 
the war? 

Gen. ANSELL. It has been, sir, and I may say also that practically 
the same system is established in France. I think it would be very 
enlightening to this committee, as indeed it was to me, to know that 
in most of the countries of Europe there 1s an officer of the law who 
either sits with or on the court. That is requlred by law. It is a part 
of the European system. 

Outside of what I myself have learned from a personal tour of 
Italy. France, and England, I rely upon a report made by the 
brigade advocate of Norway, who was sent by his Government to in- 
vestigate and report to his Government on the military system or 
systems of military justice of the various European states. I have 
,compiled here what the situation is upon the question, Can an oficer 
<of law be on or sit with the court-martial : Norway, yes; Denmark, 
yes: Sweden, yes ; Finland, yes. This was 1884. Belgium, yes; Hol- 
land, yes; Prance, yes. It was not so at that time. 

England, no; that was 1884, and this commentary visits upon the 
Engllsh system the bitterest sort of comment, and so it has been 
changed in this respect subsequently to that report in 1884. Bavaria, 
yes; Wurtemberg, I could not understand; Switzerland, yes; Italy, 
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nq. This was in 1884. I wish to say that there is no system of ad- 
mmistration of military justice in Europe that goes so far as the 
present Italian system in subjecting every case to an absolutely ju- 
dicial trial. I think my report will show that. Spain, yes; Por- 
tugal, yes; Austria-Hungary, yes. So, it is general that there shall 
be a judicial officer sitting with these courts-martial. 

Senator KNOX. Have you the German system? 
Gen ANSELL. The German system is mixed up. I dislike to rely 

upon what I have here. I have a reference to page 9, volume 1. 
Senator THOMAS. You have giveh the several constituent states. 
Senator KNOX. I was interested in the Prussian system. 
Gen ANSELL. I made a statement elsewhere the other day from in- 

formation I had that the Prussian system generally and the Spanish 
system and the Russian systems do not provide for review after you 
go up, but in the progress of the trial, I am not advised. 

The CHAIRMAN. Would you like to have that printed in the record? 
Senator THOMAS. I think it should go in. 
Gen. ANSELL. I should like to have that put in the record with 

some changes that I have indicated where I have put an interroga- . 
tion mark. I f  I could get a translation out in time, I think it would 
be helpful to place that in the hearings. There are extracts from the 
report of that Norwegian official that would be enlightening. 

I think it is only fair to say that the English system is not clear 
cut. Their military procedure is almost, if not quite, as customary, 
as common law, in some respects as many of their other systems, 
notwithstanding the fact that on the civil side they have recently 
codified what their supreme court of criminal appeals-I have for- 
gotten its title-may do. 

I want to call the committee's attention to this difference between 
the English system and what this bill provides. Observe this on page 
3 : " His rulings and advice given in the performance of his duties 
and made of record, shall govern the court-martial." That refers 
to the sitting judge advocate general. 

I f  you will look at  the war office manual which, if I may digress 
for a moment, I will say is a publication compiled not on17 by mili- 
tary lawyers but by some of their most distinguished barristers, you 
will h d  that the manual does not say that. The manual says that 
this judge advocate shall sit there ; he shall advise that court ; he shall 
rule ; he shall interpose whatever and wherever he pleases, whether 
the court asks him or not. When it comes to what the effect of the 
interposition is, here is what the manual says and here is what the 
judge advocate general of England told me. H e  said, "Well, of 
course, the court never goes against his advice." I said, "Why? " 
" Well," he said, "in the first place, I sit here, and if they should 
disregard his advice, I will strike it down, and they all know that." 
" Furtherfore," he said, "we scare the members of our court." Prob- 
ably that was not the word that he used; it must have been more dig- 
nified than that. But he said, in effect, " We scare them by saying to 
them "-and it is so written in the manual-" if you will follow this 
judge, you will i b d  therein your excuse and justification; if you do 
not follow him, you will not." 

I n  England courts-martial procedure, notwithstanding the fact 
that the judge advocate general of the army has far  more power than 
we, is subject in a far greater degree to the supervision and control 
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of the civil courts. The only way under our system that the judg- 
ment of a court-martial can be reviewed by the civil courts of the 
United States is collaterally, by way of a writ of habeas corpus, and 
no other. There a writ of prohibition will lie, and certiorari can 
be taken in some cases, and they operate within this knowledge that 
the legality of that judgment can be and frequently is questioned. 

Senator KNOX. I t  means prohibition and certiorari from civil 
courts ? 

Gen. ANSELL. NO, sir; lying directly to the military. 
Senator KNOX. I say, from the civil courts. 
Gen. ANSELL. Yes, sir; from the civil courts to the military courts. 
Senator MCKELLAR. Why isn't that a proper .procedure? 
Gen. ANSELL. Of course, our judiciary acts and powers are all to 

the contrary. 
Senator MCKELLAR. I know, but we are discussing a question of 

change now. 
Gen. ANSELL. I can give you an illustration. If a man is restrained 

of his liberty, that is, if lie is undergoing confinement by a sentence of 
a court-martial, you can test the validity of the judgment where- 
under he is confined by way of a writ of habeas corpus ; but suppose 
they take away a year's pay without confinement, then there is no 
way to test that. 

The CHAIRMAN. Speaking of the English method, have you com- 
pared the punishment inflicted under our system of courts-martials 
with tliat inflicted under the English system? 

Gen. ANSELL. NO, Mr. Chairman ; I regret that in our administra- 
tion we really do not have much time for comparison. I can only 
say that I had heard a great deal when I went over there about the 
number of men who were shot and that'kind of thing. I came back, 
however, with a changed view. 

Senator WADSWORTH. A changed view? 
Gen. ANSELL. Yes. 
Senator MCKELLAR. Why not make this officer a presiding judge 

of the court-martial and let him instruct in the law and not give him 
the right to sum up the facts? It strikes me that there should be an 
even-handed method of dealing with this thing, and'I  doubt very 
much whether that is even-handed justice. 

Senator KNOX. That provides for practically the same functions as 
a trial judge performs. 

Gen. ANSELL. Yes. 
Senator MCKELLAR. He is ready to do the same thing that is done 

in civil cases. It does strike me that if you have two prosecutors that 
virtually makes this man a doable prosecutor. 

Gen. ANSELL. That is not the purpose. The purpose is to express 
here in language- 

Senator MCKELLAR. This is a step in advance. There is no doubt 
about that. This is evidently a very great step toward progress in 
the matter of having a fair trial, but I think it does not go far 
enough. I can see the wisdom of having a presiding judge at that 
trial, but it seems to me that we ought to be very careful that that 
presiding judge is not a partisan and that he gives the court-martial, 
which is the jury in the case, the law as it is and guides them in that 
way, but does not guide them in their deliberations on matters of 
fact. 
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Gen. ANSELL. I think that was the purpose of sulbsection C. 
Senator MCKELLAR. Will you consider that when you come to re- 

vise this bill, so a's to make him in truth and id fact a presiding- . 
judge? 

Senator KNOX. Look at  page 3, beginning at  line 3. Doesn't the 
fact tliat the proposed statuts makes his rulings and advice binding- 
upon the court really make him a judge? 

Senator MCKELLAR. I think that is substantially a judge, but sub- 
section C seems to me to rather give him a different status-more of 
a prosecntor than a judge. 

Gen. ANSELL. The language used here is almost exactly that of the 
English system, Senator. 

Senator MCKELLAR. What change is made in article ll? I s  it. 
entirely different from the original article 1 1 8  

Gen. ANSELL. Oh, yes, sir; it  is entirely different. 
Senator MCKELLAR. It is entirely different? 
Gen. ANSELL. It is entirely different. 
Senator MCKELLAR. Have you a copy of that? 
Gen. ANSELL. Article 11 had to do with the appointment of judge- 

advocates when they were prosecutors. 
Senator MCKELLAR. That is the same as the English law? 
Gen. ANSELL. Yes, sir. 
Senator MCKELLAR. I think that is a long step in advance, but I 

think the presiding judge could be made more impartial by a change 
in the language. 

Gen. ANSELL. The next section is the appointment of the prose- 
cutor. 

Senator KNOX. What section is that? 
Gen. ANSELL. Section 2, page 3. I n  changing the functions of a 

judge advocate from those of a prosecutor to those of a judge, why, 
of course, it was necessary to constitute a prosecutor, and that is de- 
signed to be done here in section 2. ' 

Senator MCK~LLAR. That is very admirable, except that there is 
no prohibition, so far as I can see, that this prosecutor shall not be 
tfie judge advocate presiding at  the court. 

Gen. ANSELL. There seems to be. You have got to have these two. 
functionaries for each court-martial. 

Senator MCKELLAR. I think that probably is a proper interpreta- 
tion. 

Gen. ANSELL. I will read it : 
"Article 17. Appointment of prosecutors.-For each general o r -  

special court-martial the authority appointing the court shall ap- 
point a prosecutor, and for each general court-martial one or more 
assistant prosecutors when necessary." 

Then you have section 1, part of which reads: 
" For each general or speclal court-martial the authority appoint- - 

ing the court shall appoint a judge advocate." 
Senator MCKELLAR. I n  other words, you consider the judge ad- 

vocate in section 1 as a part of the court, and when you direct the 
court to appoint, it means some other man not a member of the. 
court ? 

Gen. ANSELL. Yes, sir. 
I think the difficulty, as I find it in section 2, will be reflected by 

an amendment that I would suggest. I n  line 22, the third line from. 
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the bottonl, I think there should be interlined before the word " coun- 
sel " the word " niilitary," so that that part of the section wo~lld read, 
" In  all court-iiiartial proceeclings, the accused shdl  have the assist- 
ance of ancl be representecl by military counsel of his own selection." 
That is an absolute right. 

Now, add to that " and he may have the like assistance of civil 
counsel, if he so provides." Then, read on in the way that I shall 
read. I will indicate the changes later: 

S ~ i c l ~  civil counsel sh:~ll be civilian l a w ~ e r s  i~ncl ruc l~  n1ilit;lry couusel shall 
be officers of the Army, and any officer of the d r n ~ y  under the con~mand of the 
authority appointing the court who shall be selected' by the accused, shall be 
assigned a s  counsel unless the appointing authority shall furnish the court 
with a certificate, which shall be placed in the record, that  such assignment 
will work a inanifest injury to the service and setting forth the reasons 
therefor.. If military counsel be not selected by the accused, the authority 
appointing the court shall assign a s  military counsel to assist in  his defense 
an officer n.110 iq  well qnalified aq to rank and experience in the service and 
who has, if any such there be within the command, special learning in, or 
aptitude for, the law. 

I think that that language ought to be made to meet a very serious 
practical deficiency which certainly has stood in many cases (and I 
say this after having reviewed many cases during this war) between 
man and justice. 

The present articles of war provide that a man shall have as- 
sistance of counsel and the regulations require the commanding 
officer of the post at  which the trial takes place to detail and assign 
to this accused counsel. Here, I think, is where we have had a very 
serious failure of military appreciations. We do not take a man as 
counsel who is of sufficient rank and experience in the service to im- 
press that court. 

Senator THOMAS. May I interrupt you for a moment? I would 
like to know whether the officers comprising these courts-martials 
are entirely officers of the Regular Army, or whether they are officers 
of the Regula~ Army and those of the National Guard also ? 

Gen. ANSELL. They are mixed. 
Senator THOMAS. What is the proportion? 
Gen. ANSELL. It would be difficult to say, but, of course, the very, 

very great majority of officers are the newer officers. I have ob- 
served-it is only an impression, however-a regular or so on nearly 
every court-martial. I do not know that it is always so. I t  is only 
an impression. 

Senator THOMAS. I do not know that it makes any difference. The 
matter was suggested to me and I was requested to ask the question. 

Gen. ANSELL. I think i t  is of extreme importance that this service 
be required by law to appreciate the necessity of giving a man as 
good military counsel as can be provided for him, and not regard it 
as a disagreeable and distasteful task to which the newer second 
lieutenant is to be assigned. 

I referred the other day to these cases, and they illustrate the 
important difficulties, as I have observed them, as well as any others. 
A man on trial for his life comes up before a court consisting of five 
or six men. A colonel sits here. I do not think we need mince 
matters. A second lieutenant does not take a very aggressive stand 
or attitude in behalf of the law if a colonel is opposing him here. 
That trial indicated this. You can not miss the point. The second 
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lieutenant does not know what to do. I n  the first place, he is 
frightened out of doing probably what his instincts would suggest 
that he should do. The accused comes up charged with a capltal 
offense. Then comes the arraignment. and the question, " H o ~ v  do 
you plead " ?  And the second lieutenant, flanlzing the accused, per- 
mits him to plead guilty; and the court promptly sentences that man 
to death. Everybody gets rather insistent that upon such a record 
he should die. 

Senatar S'THERLAXD. Would .not the appointment of a second 
lieutenant in such a case show a predisposition on the part of the 
convening authority to be intent on convicting that man, regardless? 

Gen. ANSELL. I would hardly put i t  that way, Senator. My own 
view of the difficulties, so far as human agencies are concerned in 
them, is this: We have gone along here for years with these legal 
deficiencies uncorrected. They have become the custom. I know 
that the duty of counsel is a disagreeable one. Because of the fact 
that we have got a lax system a system which itself does not estab- 
lish legal appreciations, certainly men who are administering that 
system may be expected to fall rather below the appreciation which 
the law itself has not established. It is perfectly useless to expect 
human beings to have a high regard for the court ancl its functions 
if the law itself does not have a high regard for the court and its 
functions. I presume i t  is a bit of human experience that the law 
can speak in most emphatic and dignified terms bnt the wayward- 
ness of human beings rather lowers it in practice. 

Senator WADSWORTIL I n  this matter of counsel for the accused, 
under the present ~ystem, if the accused says he does not ask for 
counsel, there is none, is there? 

Gen. ANSELL. There is none. 
Senator WADSWORTH. I have a case before me of that kind. 
Gen. ANSELL. Senator, I think we might as well speak frankly 

about these things. It was rather a common expekience when I 
served with the line, and I believe it is now, that the ,duties of a 
judge advocate were considered disagreeable. I mean the prosecutor. 
Those were duties in addition to the regular duties. The judge 
advocate goes down to the guardhouse and he interviews one or a 
half dozen or a dozen prisoners, all of whom are awaiting trial, and 
he is to prosecute them all. Now, to prosecute a case, of course, is a 
very much more>difficult thing than to accept a plea of guilty. He 
is a sort of counsel for the accused and he is the judge advocate. 
He looks into the case, and very frequently, I think, bhe influence of 
that judge advocate upbn these alleged offenders is such that many 
of them come up without counsel and plead guilty. I have known 
this suggestion to be made: There is not very much need of your 
asking for counsel in this case; it is a trivial case; or, it is a good 
case against you; but if you plead guilty I will do my best for you 
before the court, and ask its clemency. 

Senator WADSWORTH. I n  this particular case, a man plead not 
guilty, but would not ask for counsel. The result was there was no 
testimony and he got a 10-year sentence. 

Gen. ANSELL. This would cure that. Under this bill, they must 
assign counsel. I think the law should go so far, if we are going 
to correct the deficiencies of the existing law, as to say that the 
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appointing authority has got to  assign an officer of rank and ex- 
perience, a man of legal aptitude, if he has such a man. I regard 
it so myself. I may be a little obsessed with the idea, but I would 
conceive it my dnty, if I were not in the Judge Advocate General's 
Department, if a man wanted me as counsel, to serve that man as 
best I could. I could conceive of no higher duty than to serve that 
man. If  I were the appointing authority I would appoint a brig- 
adier general to  defend a man in a case regardless of rank. 

The CHAIRMAN. YOU have suggested amendments to that section. 
How about the next one? 

Gen. ANSELL. I would like to discuss section 6. I think that is 
one of the most important corrective sections of this bill. I should 
explain the existing situation. The one idea, I say, was that these 
were not courts ; they were, administrative or executive agencies con- 
trolled by the convening authority. As a result of the practice 
under that premise, if there were an acquittal by this court, the record 
would come to the convening authority. He may say, " I  disagree 
with that; the man ought to have been convicted." He  sends it back 
to the court with the insistence that a man, especial1 a military man, 
is apt to manifest when he wants a thing done. &e may call it a 
recommendation, advice, instruction, or whatnot, but a thing like 
that comin from a military superior is a T-ery potent thing. 

Senator ' P IXOMAS. It is a mandate. 
Gen. ANSELL. He can send i t  back and---- 
Senator MCKELLAR. I t  will be tried by another court-martial that 

will do his bidding? 
Gen. ANSEU. The same one. H e  does not convene another court. 
Senator MCKELLAR. The same one? 
Gen. ANSELL. Yes, sir. While i t  may not appear so gross in the 

individual case, in the aggregate it is a great evil. There are many, 
many military offenses which consist of various elements. We know 
of them in the civil law. We have all those of the civil law, and 
more. There is murder. and the less included offense of man- 
slaughter, assault with intent to kill, and so on; rape with assault 
with intent to commit rape, and so on. Among the military offenses 
there is desertion, which includes as one of its elements, absence 
without leave. There are others. The court very frequently find 
the accused not guilty of the larger offense as charged,, but guilty of 
the lesser included element thereof, which, of course, is an acquittal 
of the larger offense charged. The appointing authority who con- 
vened that court and passed upon those charges and said that the 
offense was sufficient to sustain them, very frequently disagrees with 
considerable insistence with that court, and sends the finding back 
and says, "The evidence in this record does make out the larger 
offense as charged, and you should change the findings and sentence 
accordingly." I f  there is any reason for that section a t  all, in my 
opinion, there is abundant reason of the greatest cogency for chang- 
ing i t  in these respects. In  line 12, p?ge 5, strike out the words 
"shall the ~rppointing authority direct it," and substitute therefor 
the words " be directed by any authority whatsoever," so that the 
clause would read " nor be directed by any authority whatsoever to  
reconsider its findings." Then, a t  the end of the section add this: 
"And in no case shall any authority whatsoever suggest, recommend, 
or direct that a court-martial change a finding of guilty once made 
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to  a finding of guilty of a more serious offense or of an offense pun- 
ishable with a greater punishment, or that a court-martial increase 
a sentence imposed by it, nor shall a court-martial on any revision 
of such a finding made or sentence imposed by it have the power to 
make any such change of finding or to increase the sentence a~varcled." 

At the present time we acquit a man and he is not acquitted. H e  
knows nothing about it. Thc convening authority can argue with 

- 

the court and impose hiniself upon the court, and the man cloes not 
know what has happened to him until the convening authority has 
approved or disapproved the judgment of that court and published it. 

Senator TI~OMAS. I think you said when you were before the com- 
mittee day before yesterday that in some instances men were con- 
victed before a court-martial of offenses other than the offense 
charged. Have you made any recommendation with regard to that 
subject? I thinli any change me make should prohibit the arraign- 
ment of a man for one offense and trial for some other offense. 

Gen. ANSELL. I think so, also. Senator, I have not suggested that 
here, probably for the reason that I have been impressed by the 
present practice of our office that we will not permit a court-martial 
to change from a specific offense to a general one, forinstance, in 
violation of good order and military discipline. We will keep the 
court confined to the larger offense charged or the lesser included 
element of it. I n  the present Articles of War that is something 
which I think has been the s~~bjec t  of abuse and might well be cor- 
rected, if we were going into that. 

Senator THOMAS. I do not thinli we should make two bites of the 
cherry. I f  we are going to correct these defects in military juris- 
prudence, we should make the correction as complete as the evil 
requires. 

Gen. ANSELL. I mould like to read this: 
ART. 3'7. Ir)'eg?dZuvities-Efsect of.-The proceedings of a court-martial shall 

not be held inralid nor the findings nor sentence disapproved in any case on 
the ground of improper admission or rejection of evidence or for any error a s  
to  any matter of pleading or proceeding unless in the opinion of the reviewing 
or confirming authority, after a n  examination of the entire proceedings, i t  shall 
appear that  the error complained of has injuriously affected the substantial 
rights of a n  accused: Provided, That  the act or omission upon which the 
accused ha's been tried constitutes a n  offense denounced and made punishable 
by one or more of these articles. 

I think that article is subject to the greatest misconstruction and 
abuse, in that by implication it may be said to place beyond the realm 
of error the switching from the offense charged to an entirely dif- 
ferent offense, provided the latter offense were one so denounced in . 
the Articles of War. Speaking of that article, I do not think there 
was any necessity for it. I think i t  proceeds upon the proposition 
that we did declare many courts-martial invalid. We all know the 
history of this kind of statute as i t  appears in the civil law. It is to - 
correct the meticulous reversals of courts of appeal and prevent them 
from saying, for instance, that the indictment was bad in that it left 
out the article " the.'' I remember that one court said the omission 
of the definite article "the" was enough to destroy the bill. That 
kind of statute has got to be a popular form of enactment in recent 
years. It never could have had application to courts-martial, be- 
cause we were not abusing any power to declare courts-martial in.. 
valid. The opposite was the case. 
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The CHAIRMAN. Are you suggesting an amendment to that that 
will repeal it? 

G~~,-ANSELL. I will suggest an amendment. 
The CHAIRMAN. I wish you W O L ~ C ~ ,  SO that the re\-ised bill will 

show it. 
Gen. AXSELL. Section 8 is designed to confer upon the Judge 

Advocate General of the Army a power which, obviously, everybody 
here by this time must understand, I think, ought to  be conferred 
upon it. It is rather plain. It confers power upon him, a power 
analogous to that which any reviewing authority has under existing 
law. I f  you are the authority that can convene a court-martial, 
when that comes to you, you are authorized to clisapprove the find- 
ing of guilty and approve only so much of the finding of guilty of a 
particular offense as involres a finding of guilty of a lesser included 
offense. 

The CHAIRMAN. Are you discussing section 82 
Gen. AXSELL. Section 8. 
The CHAIRMAN. This does not seem to touch the subject you are 

now discussing. 
Gen. AKSBLL. I think on your print it is section 7. I am referring 

to the power under "A," which would authorize the Jnclge Advocate 
General of the Army, after the record of the proceeding has come to 
him, and he, upon revision of that shall find that this man 
ought not to have been convictecl of murder, for instance, but of man- 
slaughter instead, or ought not to have been convicted of desertion, 
but absence without leave jnsteacl, or onght not to have been con- 
victed of rape, but assault with intent to rape instead, to change to 
that, of course, in the interest of the accused. 

" B " : " Power to disapprove the whole or any part of a sentence 
for errors of law" which, of course, is in the interest of the accused. 

66 C 7 77. . 6 6  Power, upon the disapproval of ihe  hole of a .entente, to 
advise the proper convening or confirming authority of the further 
proceedings that may and should be had, if any." 

That is looking to a new trial in a proper case. I have said that 
even if we had the power to set aside the judgment of a conrt-martial 
for error of law committed in a proceeding substantially prejudicial 
to the rights of the accused, the result must be to acquit, though an 
inspection of the record may clearly show that the man should be 
subjected to a legal trial. 

We have just had one of the most serious cases. I n  fact, I doubt 
if there has ever been a case in the annals of criminal jurisprudence 
in this country more heinous than the one charged. I think every 
error in the calendar of errors was committecl in that case from the 
l~eginning to the end. I f  some controlling fate had guided the 
progress of that trial, i t  could not have made a better job of guiding 
it invariably into error. The court never did anything right. 

The CHAIRMAN. Was that in this country or in Prance? 
Gen. ANSELL. Here. And yet every man who reads the record 

knows that some of these men, at least, ought to expiate the crime 
which doubtless was committed. 

The CHAIRMAN. What was the nature of the case? 
Gen. ANSELL. Rape. Here was my dilemma. Shonld we hang 

these men when I knew and every other lawyer would know who ever 
inspected that record that we were-hanging them, however guilty in 

fact they might have been, after one of the unfairest and most illegal 
of trials? No. No man upon his conscience and oath of office could 
do that. And yet, if you did not do that, should they go scot free, 
when the record indicated that the c r i i ~ e  was committed by some of 
the men, and probably by most of them? Under the rules of the War 
Department our dilemma was to find some jurisdictional peg upon 
which to hang an opinion or a decision to set the whole thing aside 
as though the court were coram non jjudice ancl never existed, or work 
jurisdictional error out of it such as would annihilate the judgment 
ancl make i t  as though there had never been a trial, and yet we were 
running the risk of coming in conflict with the Fortieth Article of 
War, which says that no man shall be tried twice for the same offense 
after the judgment has been approved ancl with other fundamental 
principles. 

Senator JOHNSON. YOU have aroused my curiosity. What case 
was that, who convened the court, and who condncted the case? 

Gen. ANSELL. Your question is giving me considerable pause, and 
I think I will explain to you my own personal dilemma and ask you 
if we had not better strike all of this from the record. 

Senator JOHNSON. NO. I f  you feel that there are limitations upon . 
your speaking in reference to a specific case by virtue of its pendency 
or by virtue of interfering in the matter, that would end the inquiry ; 
but that there is such a specific case I do not think should be stricken 
from the record. 

Gen. ANSELL. I do not know what the situation requires. I do 
not mind saying to  you that if I could ask the committee to direct 
the reporters, if there be any others here, that they do not take this 
down- 

Senator THOMAS. You have reference to the official reporter? 
Senator JOHNSON. I do not want to make any inquiry that is con- 

trary to what ought to be asked or which would in any degree mili- 
tate against the action which may be contemplated, but if it can be 
told a t  all, in your judgment-and I leave i t  to your judgment for 
determination-I would like to know who convened that court, who 
conducted such a case, and what the case was. I f  it can not be done, 
and you say so, that is the end of the inquiry for the present. 

(Informal discussion followed, which the reporter was directed not 
to record.) 

The CHAIRMAN. There was quite an insistent demand in the Senate,, 
General, yesterday that the names of the men who have constituted 
these courts throughout the Army and who have imposed these terri- 
ble sentences for trivial offenses, be given by this committee, or be 
obtained by this committee. I s  there any way to obtain those names? 

Gen. ANSELL. Doubtless that is true, Senator. But I should feel 
impelled to rely upon the principle which I think is applicable in 
snch cases. With all the complaint or criticism, or whatever it may 
be, that I make of the judicial functions which have been exercised 
by the Army, I do not think I could be forgetful of the principle that 
these men have certain powers conferred upon them by law and as 
a general proposition can not be held personally responsible for any- 
thing that is actually lawful under the system, however erroneous. 

The CHAIRMAN. The Congress would not have power to punish 
the men, but I think the country, if the people knew who they were, 
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would hold them morally accountable, at least. There is no question 
but what their names can be ascertained. 

Senator THOMAS. That depends upon the extent to which the mem- 
bers of the courts-martial are free agents. I can readily conceive of 
a court-martial, the members of which are units, acting either under 
duress or orders, or both. If  that be so, the offense is not theirs so 
much as i t  is that of those who impose the duress. 

Senator NEW. And also their superiors. 
Senator SUTHERLBND. He  makes the point that i t  is the fault of the 

system rather than of the individuals. 
Senator THOMAS. Take the new subordinate officers on a court- 

martial presided over, we will say, by a superior officer and domi- 
nated by a judge advocate determined to convict. I hesitate about. 
holding the individuals composing such a court-martial to that de- 
gree of responsibility that wonld apply if they were free agents. 
That is one of the faults of the system. 

Senator NEW. Who is to tell in s case of that kind just how far 
they were responsible? 

senator THOMAS. Suppose the record would disclose? 
Senator RNOX. I do not see how you are going to excuse officers, 

men who are intelligent, who have been connected with the United 
States Army, no matter how low their rank, from a failure to dis- 
charge their own individual duties merely because some superior 
officer is on the court-martial with them. 

Senator THonrAs. 1 can see how it is easy to create at atmosphere 
of intimidation, particularly where the finding is not in accord with 
what the controlling inflnence requires, and which they can, by 
reversal, secure through orders. 

Senator Ifivox. I did not understand him to sag or to intimate that 
the superiors dominated the inferiors in the sense of requiring them 
to  do anything, but it was the mere relation between the two. 

Senator THOMAS. They may not expressly require it, but this kind 
of a case was brought to my attention some time ago: A soldier had 
charges brought up against him. They were submitted and he was 
acqmtted. A superior officer, dissatisfied with the result, reversed 
the proceeding, reconvened the court-martial, and virtually ordered 
them to find to the contrary. One of the minor officers incurred the 
displeasure of the controlling influence because he hesitated about 
doing so. That is what I have reference to. You have a young fel- 

* low with his shoulder straps on in the presence of a greater military 
power; and I can understand it. 

Senator JOHNSON. I have a similar case in mind. Apart, however, 
Mr. Chairman, from the question of responsibility, I think cases snch 
as are related by the general here and that are suggested as a reason 
for the reform of these laws, with which I am in full accord, ought 
to  be presented in some fashion, so that we will know the specific 
cases, as well as  deal in the generic terms in which we have been 
dealing. Now, I do not ask for those specific cases while they are 
pending, so that the general's views, as expressed here publicly, 
might be taken as influencing the decision or as violating the rule 
thht he invoked a moment ago, respecting a position of trust, power, 
fiduciary relation, and the like; but those cases ought to be stated 
so that they may be known. 
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Senator SUTHERLAND. The general has already testified that there 
arc probably eighteen or twenty thousand of those cases that have 
been reviewed by his office. A very large number of those probably 
had excessive punishments inflicted. I f  you are going to make pub- 
lic the names of those who sat in those cases, where are you going 
to stop? It would be rather an unfair thing to single out a few 
cases and let others go free. 

Senator JOHNSON. But I wo~dd like to know the cases where injus- 
tice has been done the individual, and without pursuing those who 
committed, wittingly, or unwittingly, the injustices, I would like to 
remedy the injustice that has been done the individual. This is the  
reason that I would like to have put in the record these specific cases 
to which we have adverted. 

Senator SUTHERLAND. Couldn't that be done better by a law which 
would enable the Judge Advocate General to review those cases where 
sentence has been actually carried into effectreview and remedy in- 
justices that have occurred ? 

Senator JOHXSON. I would like to get the general's opinion on that. 
The CHAIRMAK. Let me suggest this. We will probably have to 

take a recess in a few minutes. There is a gentleman here whom 
Senator Wadsworth wanted to have called. This gentleman is 
anxious to get away. He  is a young doctor who has been in the army 
and who has come from the other side. He passed through Brest. 
He was an officer in the army. He  has laid aside his uniform and 
'knows something about conditions there. It was suggested by a 
member of the committee that he be permitted to speak to the com- 
mittee now as he is going away this afternoon. 

Senator THOMAS. Before we hear from the doctor, I want to offer 
this amendment: At the end of the word " returns," line 11, page 3, 
insert the following paragraph : 

The accused shall be tried for the offense or offenses charged against him 
and for uone others. The accused shall also be promptly furnished with an 
official transcript or copy of the charge or charges preferred against him and 
upon which he is  to be tried. 

(Thereupon, a t  12.15 o'clocli p. m.. the committee took a. recess 
until 3 o'clock p. m.) 

-4FTER RECESS! 

The conunittee reassembled at 3 o'clock p. m., pursuant to the 
taking of recess. 

The CHAIRMAK. The committee will be in order. You may pro- 
ceed, Gen. Ansell. 

STATEMENT OF BRIG. GEN. SAMUEL T. ANSELContinned. 

Gen. ANSELL. After section 3 there ought to be inserced a new 
section. I say there, because i t  would logically follow section 3. It 
would be a section that changes the oath prescribed in present Article 
19, so as to make i t  applicable to the prosecutor. That is a formal 
change. 

Senator SUTHERLANV. I would like to ask the general whether the 
language' of the bill RS i t  is now presented, or as you have mentioned 
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i t  will include the revision of those sentences which have already 
been imposed. and put  into execution during tlie mar just closed? 

Gen. ANSBLL. No, Senator, while I n~yself feel that something 
ought to be clone, I have not undertaken to suggest :In). such amend- 
ment as that  here, and I think, speaking franlrlg, I can say that my 
principal reason for not doing so is because we are tourhing a rather 
deli[ ate subject. The  office of the Judge Advocate General has give11 
the nppc3arancc of nii~king revisions. the appearance of making legal 
correctians, the appearance of guiding the administration of military 
justi e, sur-ro~tndccl and lin~ited i\!\+7ays by the ~lefici~ncies. limit:;- 
tions, in~possibilitie.: of the exiding code. 

Serlator Iixox. Have you not done the very best you could under 
the circumstances and under the lam? 

Gen. ANSELL. Decidedly, Senator. 
Senator SUTHERLAND. Would i t  not be possible, and is i t  not the 

proper thing, to so word this law now, while we are working a t  it, 
so that  some of those extreme sentences that  have been carried into 
execution can be reviewed and mitigated or remitted? 

Gen. ANSELL. I believe, myself, that i t  is within the power of Con- 
gress, so great is its power over the government of the Army, to pro- 
vide functionaries and confer powers that would result in a revision 
of what has been done. It appeals to me in  this: Take dishonorable 
discharges, many of which, of course, have been executed and the 
men are out of tlie Army, branded for their lives as h a ~ i n g  rendered 
not honest and faithful. but dishonest, service. Notwithstanding 
the fact that  that was in accordance with the judgment of the court- 
martial, i t  seems to me that  it is within the pomer of Congress, and 
that it might be practicable, to revise, to  go into that  record, and con- 
fer upon some functionary or  functionaries the power to  amend that 
finding, that sentence, notwithstanding i t  has been executed, so that  
upon a declaration by this revisory tribunal that dishonorable dis- 
charge ought never to have been awarded and executed, it shall be 
held for all legal intents and purposes thereafter that that discharge 
was not dishonorable. 

Senator I i ~ o x .  Is i t  not within the power of the President to do 
all that  under the pardoning power? 

Gen. AKSELI,. No. Senator. 
Senator KNOX. Why not? 
Gen. ANSEU. A pardon does not restore; it does not wipe out the 

fact that  a man was convicted, and the fact that he mas dishonorably 
discharged. The  pardoning power does not amend the judgment. 
It does not modify the sentence as  a legal fact, as a legal proposition. 
I t  simply wipes out as  a fact the punishment. 

Senator KNOX. I am talking abont the case that Senator Suther- 
land referred to, about the reduction of this outrageous sentence to a 
more reasonable sentence. That is clearly within the pomer of the 
President. H e  can commute or reduce a sentence. 

Gen. ANSELL. That  is true; certainly. 
Senator Kwox. And he can exercise that through any officials that 

he may designate t o  examine into the facts of the cases. The par- 
doning power of the President is rarely, if ever, exercised by tlie 
President directly. 

Gen. ASSELL. Certainly: that is true. 

' -> 
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senator KNOX. The Attorney General has practically the pardon- 
ing power, because he reviews the cases and makes recommendations 
to the President, and in ninety-nine cases out of a hundred the Presi- 
dent follows his advice, and I have no doubt that would be the case 
here. S o  that if there are men to-day actually suffering unjust im- 
prisonment, their sentences coulcl be modified through Executive 
olemency. 

Gen. AX SI.:I,L. Yes ; 50 tllilt t,lleg si1:~11 no l o n g e ~  suffer l~unislill~ent. 
Senator I i sos .  Yes. I f  a ~ l ~ i i l i  is sent 1111 for 10 years, he can re- 

duce i t  to one, or can discharge him at  onec. 
Gen. ANSI~:LL. Suppose a n ~ a n  has been c1ishonor:tbl~ clischargecl? 
Senator ICNOX. YOU have raisetl tlie qnrstion oil a different class 

of cases when you speak of those. 
The CHAIRMAN. The Secretary of War  niust feel that the p o \ ~ ~ e r  is 

lodged somewhere to exercise clen~ency. Otherwise he coulcl not 
have relcasecl these conscientious objector.;. They have all been 
let out. 

Senator ICxox. The President has the power to grant pardons or  
comniute sentences with respect to any offense against the United 
States, and this was held long, long ago to apply to  military offenses. 

Senator SUTHERLAND. But  that  requires initiation on the part of 
the - .  man - or his friends. A great many of these young men have no  
friends. 

Senator RNOX. I should think they would be willing to initiate it. 
I t  only means that  they would make the application to the Presi- 
dent, setting out the grounds of their request,. 

Senator SUTHERLAK. There have been a great many cases, as the 
General has testified here, in regard to  which they have reviewed the 
testimony, gone over the record, and made a recommenclation to the 
convening power, and those recolnmendations have been disregarded. 
Certainly in those cases there ought to ?3e some may to have those 
recommendations carried into effect, and, as the General states. the 
action of the President in exercising cleniencg will not reach them. 

Senator I h o x .  The President could make every one of thoqe 
recommendations effective by the stroke of a pen. H e  has ample 

ower to do it. The  only question is the question now raised by the  
general, as t o  the efiect of it upon an improper conviction. It would 
not remccly that. 

Gen. ANSELL. NO, sir. 
Senator KNOX. But  i t  would release the Inan. 
Senator SUTRERLAND. Can we not do that  hcre now, or provide 

some medium through which it may be done? 
Senator I < ~ o x .  You mean establish a board to review all these 

convictions, and give them power to determine whether or  not a 
conviction had been proper or not, of course. 

Gen. ANSELL. I should think the power of Congress to make rules 
and regulations for  the government of the Army could provide f o r  
a court which wonld have just as much power over the complete. 
proceedings as the trial court itself has. That  is, it looks to me en- 
tirely possible legally for Congress t o  create a board or review, now, 
that  shall take up  these cases; of course, wit? a limitation always 
that a new court could never increase the punishment. 

Senatol. Tl'.i~)sv OXTFI. GPI e d ,  has not Gome c ol~~mis,ion been 
:~uthorized to do this? 
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Gen. ANSELL. A coinmission has been created to recommend clem- 
ency. That, of course. is prospective, Senator. 

Senator THOMAS. It is based upon the validity of the proceeding? 
Gen. ANSELL. Exactly so. 
Senator THOMAS. Like asking a governor to pardon a man whose 

conviction has been confirmed by the Supreme Court. 
Senator WADSWORTH. Has  the commission been created by order 

of the Secretary of W a r ?  
Gen. ANSELL. Yes, sir. 
Senator WADSWORTH. Who is on i t ?  How is i t  formed? 
Gen. ANSELL. The commission that was created to make the study, 

so as to lay down some sort of rules of procedure through which we 
could get at  this great number of records, consisted of Col. Wigmore, 
Maj. Heclrsher, and myself. Whether the board that  is to actually 
go into these records and make the clemency recommendations is to 
consist of the same officers or not, I do not know. 

Senator' WADSWORTH. What  progress ha$ your ,commission made 
in drawing up  rules of procedure by which these records may be 
reached ? 

Gen. ANSELL W e  have gotten out a blank form to be sent to the 
commandants of all prisons, and a form to be sent to the wardens 
of the penitentiaries requiring certain information, and when we 
get those we have determined, in  order to get some sort of expe- 
ditious action, to give immediate consideration, so f a r  as the consid- 
eration of such a vast. number of records can.be considered immediate, 
to that clask, of cxses which is indicated as being a class that  some- 
thing ought t o  be done with right now, gotten rid of. Of course 
it is only a guess. The indicia of those classes are rather vague. 
We will put over here on one pile, however, so f a r  as we can after a 
preliminary examination of all these records, those records that  indi- 
cate that  the man ought right now to be turned out, and we will put  
on another side those records which give evidences that they belong 
to a.class thai  ought not t a  get out now, and fo r  some fime. to.come, 
cases where the record was not good, and which actually indicate that 
the man had a settled criminal state of mind. Desertion, for  in- 
stance, is not a small thing. I f  the man deserted in time of war, and 
the record shows that  he is a deserter, and he  knew what he was 
doing was desertion and intended it, nobody is going to let him out 
to-morrow or for  some little time to  come. 

Then there comes this great class of cases indicating nothing as to 
whether they ought to go out immediately or  whether they ought t o  
continue to serve for  some time to  come. Of  course, that will be a 
larger class. 

It is almost a physical impossibility t o  go into these records and 
glean from the records those human facts that  would enable us to 
make a satisfactory, conscientious recommendation for clemency. 
But  we have got to do  something. So I myself-although I think this 
has been agreed on-am in favor of establishing, for the time being, 
a t  least, some sort of standard or arrangement that  would apply to 
these rare, colorless cases in which there are no extenuating circum- 
stances, and no greatly aggravating circumstances, something like a 
peace-time standard. I am advised that we should not say peace- 
time standard, but I say that  I would try to find a guide over in the 

?, 
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.peace-time limits to enable me to get rid of some of those cases 
rather quickly. 

Senator SUTHERLAND. AS you have stated before, Gen. Ansell, 
there would be this distinction between an act of clemency exercised 
by the President in these cases which would not necessarily indicate 
that  the sentence was not an entirely just one, and a revision, such 
as your office might make, which would clearly establish the fact that  
the conviction should never have been had. 

Gen. ANSELL. Exactly. 
Senator SUTHERLAND. And that  it was unjust in the beginning. 
Gen. AXSELL. I have a case of that right here. I did not know I 

had it. Here is a case that  came up on an  application for clemency. 
I was referring to a sort of embarrassment that  any ofice has vhen 
i t  undertakes to review what i t  has once reviewed, when i t  has been 

' impelled to break anray from the hard and fast crystallized rules that 
had hitherto governed it, when, if we coulcl speak rather plainly, 
the force of public opinion has made itself felt, ancl we are actnally 
going to break away from the old standards. Here is a case where I 
do not think the man ought ever to have been convicted at all;  I am 
sure of it. Yet he was convicted, and under the hard and fast rules 
then obtaining, i t  was not possible for  our office to make even a 
recommendation to anybody that  the conviction should be set aside. 
It came up, as I say, on an  application for clemency. Our clen~ency 
board looked a t  the offense as best i t  could, found that it had id1 bcen 
approved, found that i t  was desertion, and they said to me in a 
little memorandum, "No, we do not see that  we can give this man 
clemency now," after they had made such a review of the record as 
they could. , 

I got a bit interested in  the man, somewhat because he came from 
the section of the country that  I came from, and doubtless from a 
similar class of people, ancl I said, "I should have to disagree with 
your review upon this application for  clemency. I should do so for  
the reason that, in  my opinion, this man never committed the offense 
of desertion. The only evidence, as I see it, in  support of desertion, 
is such as may be found in  the inference that  may be drawn from pro- 
longed absence. The facts, however, all negative, that  this man en- 
tertained a specific intent never to return to his command. The evi- 
dence shows why he went away and why he stayed away. H e  went 
away and stayed away to be home during a critical illness of his 
father, and he returned the very moment that  illness had terminated. 

Senator THOXAS. Pardon me. I s  that  the incident you cited? 
Gen. AXSELL. It may be. I a111 not sure about this. I t  must be the 

. same one. But 1 say. there is a case where, if we could have gone 
into the record again and had a more liberal and authoritative 
power to revise, I would have had no hesitancy in striking down that  
tonviction, on the ground that  there was not sufficient evidence to 
show the intent. But  when up  against a s ~ s t e i n  that  gires you no  
such authority, a system that  is very iron-bound, a system that  says, 
when that court has found a man guilty of desertion, if there is any 
appreciable evidence to sustain that  conviction it must stand, and 
you will make no recommendation even-it had to stand. 

Here is a fact that  would appeal to any man exercising clemency, 
anybody who knows those people, the poorer people of the south, 
knows exactly what happened in this case. Because of this defi- 
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ciency in the case-I do not say i t  was such n legal deficiency thaL 
the Court of Appeals \vou!d in a -dl-tried case have been justified 
in setting aside the wrdict-I said, on the applic?tion for  clemency 
that feeling as I did about it. I should have let hlm go home. The 
record revealed to ille a human situation. I lmow this class of people. 
They are desperately poor, how poor may be appreciated only by 
those who l ino\~ their condition. Now. surely, this family, in their 
extreim poverty. aeedrcl tltis riwn. :tnd wh:ttcver he had done he has 
been punishecl enougli for it. 

Now, you take a record like that. The truth of the matter is that 
nlan ought not to have been convicted of desertion, and it appears to 
m e  that  if we had l ~ d  n lawyer on the staff of the appointing power 
and ~ v i t h  the authority carried bj7 this bill, he would have been tried 
at  most for absence without leave. and even if he had been tried for  
desertion, he mould hare been convii ted a t  most for absence without 
leave, and he 710~1Id not have been sentenced to this terrible punish- 
ment. 

Senator JoIIssos.  General. bec2~use I was not here yesterday when 
this case mas referred to. what was the pnnishment inflicted origin- 
ally ? 

Gen. ANSELL. This n~en~orandunl  does not show. 
Senator Twmas .  This statement was made, if i t  is the same case, 

that  the p ~ m i s h ~ ~ i e n t  was death. 
Senator Iin-ox. That  is my recollection. 
Gen. AXSELL. I t  w:is connnuted. of collrse, to  life imprisonment. 

It was rcgalded by the triers as a clear, cold case of desertion. 
Senator J o ~ s s o s .  That  sentence was commuted to  hat? 
Gen. ,QNSELL. I t  must h a w  been caomn~uted to some rery long term 

of imprisonment. 
Senator FRCLISGIIUYSES. What was the find result of the case? 
Gen. ANSELL. I have let this case go to another official for  his dis- 

position. I do not Irnow. 
I t  set3nls to nie if we mere a c t u d l ~  going to revie\\, these cases, you 

wonlcl haye this practical embarrawnent. Somcbodp has reviewed 
this case a p p l ~  ing. the strict. technical rule of lavi that  if there is 
an!- appre iable evidence to stlstilin this conviction. a court of appeals 
can not re\.erse. And No. 2. on applit ation for clement\, that was 
unfavorably acted upon. B ~ i t  if a rourt ould be created and giren 
the power to go into the5e records, I think the Court ~ o u l d  actually 
be justified in sa\ hg, " This n ~ a n  was iinproper1~~-illep?lly..if you 
plcase-c.on\ictcd of this heinous offense of deert ion In tlme of 
mr;lr.." Such R court \~oii ld have to have the full power of an ap- 
pellate tribunal. 

Senator I h o x .  Can not the President do that in granting clen- 
ency ? 

Gcn. AXSELL. No, Senator. 
Senator R s o s .  I beg Four pardon. I lmon- of hundreds of cases 

where clcniency lias been granted because a man was not guilty of the 
offense charged. I recall, for  instance, a case of this kind, a man was 
charged ~ i t h  passing counterfeit nioney. and was convicted and sen- 
tenced to the penitentiary. The case came on application for clem- 
ency. i t  was referred to the Attorney General, and he reported to the 
Prrsident tliat the nran was in~properly convicted, because the e v -  
dencc slio~~c~cl that n.11at lie li21cl pssei l  was a Confederate note, and 
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a Confederate note was not in the likeness and similitude of any cur- 
rency of the United States, and therefore the offense was not covei-ed 
by the statute defining what counterfeiting should be. H e  had a 
perfectly clear record after he had accepted clemency. You stated 
yesterday that t o  accept clemency is to admit the commission of the 
offense. That  depends, in my judgment, altogether upon the grounds 
upon which clemency is awardecl. I f  i t  is awarded upon the ground 
thnt he had not co~nmittcd the offense, or that  he -&as improperly 
convicted, i t  seems to n1e the result to the inan is just the sanle as if 
that was the  verdict of a reviewing court. 

Gen. AXSELL. Of course, I sho~~lcl  defer to the Senator, I an1 quite 
sure. Rut  I myself believe the Iilw to bc such :w not to cljstinguisl~ 
among the reasons uhich impel the exercise of clen~ency. I f  i t  be 
:L\\-ardecl after conviction, ~ h i l e  i t  has been said that the pardon 
wipes out the thing as thougll i t  never had occurrd.  in w pi-actical 
sense that is true, but in a leg:~l,senso I still believe t l ~ t  the law is 
that  the cleincncy, the pardon, whatever be the reason for award- 
ing it, operates not upon the jndgnient. Even if the President does 
believe that the juclgll~ent ought never to ha re  been rendered, and 
grants clernenc~r for thnt reason, that judgment stands :IS a legal, 
valitl judgnlent of that court forever. 

S c i ~ ~ t o r  Ksos .  I think, from a highly technical point of view, you 
are correct. But. spcalsing froni my own experience as Attorney 
General, I linon- that  in almost every case I stated the specific rea- 
sons why the President ought to grant  clemency, and in many, 
many, many cases, i t  was berause the man was illegally convicted, 
in some cases ought not to have been indicted. The result to the man 
is practically the same as if that same result had been reached 
through a technical reviewing court. 

Senator Sv . r r r~nr~ar \ .~ .  But if. nt the muie time, in a military case, 
the n ~ a n  1i:id been ~lisi~~issecl fronl the service, if an officer, or dis- 
c,hargcd froui the service as a private, the exercise of the clemency 
mwuld not gy to  those penalties. 

Senator kxox .  The  President might order him restored, just as i n  
all cases such as I hare  indicated there was always a provision for  
the restoration to civil rights and i m m ~ ~ n i t y  from all of the penalties 
that were incident to the crime. 

Gen. ANSELL. We have had many cases, I think, of that, Senator, 
where an officer has been dismissed, and the question has arisen, and 
they hare been referred to the Attorney General from time to time, 
usually, I think I might say invariably, with one result: inasmuch 
as the man has been dismissed from the Army, i t  can not be the effect 
of the pardoning power to  restore him to the place which he did 
hold; that would require a new appointment a t  the hands of the Ex- 
ecutive. 

Senator KNOX. Certainly. 
Senator SUTHERLAND. Or an act of Congress. 
Gen. ANSELL. A n  appointment, also. This has a very practical ef- 

fect with us, even getting away from the technical concept that  the 
pardon proceeds upon the premise that  the judgment is good in all 
respects. 

Senator KNOX. While I have no objection, General, to the creation 
of such a court of review as you have indicated, my whole point is 
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to indicate that there is no absolute necessity to wait until the court 
is created before a great many of these injustices can be remedied. 

Gen. ANSELL. There is a board, of course, that is attempting to do 
that. I wanted to point out, however, some of the difficulties that we 
always have when we separate a man from the service  by dishonor- 
able clischarge, or dishonorable expulsion of any kind. 

There are a good many statutes which prescribe qualifications for 
admission to the Army, qualifications for office in the Army, qualifi- 
cations for enlistment, and i t  is the long-established rule of the War 
Department, concurred in, I suppose, by the Attorney General, that, 
inasmuch as these are statutes establishing affirmative clualifications 
for a.clmission to the military service, the. President may pardon as 
he pleases, but the effect of the pardon is not to restore the qualifi- 
cation that the statute affirmatively requires. Therefore a man dis- 
honorably discharged, though pardoned, will not be eligible to enlist- 
m e ~ ~ t ,  and a man dishmorably dismissed n~ould not be eligible to re- 
appointment. 

Senator I h o x .  I think you are mistaken about that. 
Gen. ANSELL. I am referring to the fact of the War Department, 

ruling, which is a very ancient one, and is adhered to. 
Senator KNOX. The effect, of a pardon is as if the offense had never 

been committed. 
The CHAIRMAN. Yes; but he says under the War Department rules, 

notwithstanding the pardon, he can not be reinstated in the Army. 
' 

Senator Ksox. I think that is i mistake. As I say, I thinlc the ef- 
fect of the pardon is as if the o,ffense had never been committed, and 
any limitations upon his right to join the Army that result from his 
conviction are removed by the pardon. That is my position. 

Gen. ANSELL. I should like to agree with the Senator, and at- 
tempted to do so in a lneinoranduln not long ago. but I was met the 
fact that there were 40 years' precendents apainst me. The fact 
is clemency does not affect the legality of the jaclgment~. 

Senator K ~ o x .  Sometinles precenclents older than tliat are wrong. 
Senator NEW. It would seem to be, Senator, that you are abso- 

lutely right in that a, pardon is no pardon unless it does that. 
The CHAIRMAF. Yes; but the General says he agrees with Senator 

Knox, but notwithstanding the general rule of 1a.w which reinstates 
a man as he was before, the War Department 1ms adopted a rule 
which practically says i t  does not do that. 

Senator NEW. I quite understand that, and my attention has been 
more than once directed to the fact that the War Department does 
so rule. 

The CHAIRMAN. General, have you finished with the suggestions on 
this bill? 

Gen. ANSELL. NO, sir. I regret that I do not get over i t  a little 
more hastily. 

I believe that section 7 ,of this bill, if it mere to proceed upon the 
principles that I believe to be correct, and which lie at the very base 
of this bill, ought to be amended by adding-and this is very impor- 
tant, because it is fundamental, and may not be agreeable, but, never- 
theless, it is fundamental, and, in my judgment, necessary-at the 
end of that section, language like this: 

Any supervision and control over the Judge Advocate General's Department 
conferred by existing law upon the Chief of Staff or the General Staff Corps 
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shall not be helcl to apply to the powers and duties established in auy oEcer 
of said department by this act. 

This section undertakes to confer this revisory or appellate power 
upon the Office of the Judge Advocate General, but i t  mould have to 
be construed together with the General Staff act of 1903, which ex- 
pressly laces the office and duties of the Office of the Judge Ad- 
vocate 8eneral under the same supervision and control of the Chief 
of Staff and the General Staff that the various supply bureaus of the 
Army are under. I f  the theory be right that these functions are 
judicial, these functions ought not to be subject to the supervision 
and control of a military commander. 

After section 7 I think there ought to be a new section that should 
read like this: 

Section 74. For each force of the Army stationed or opcrs~tinq beyond the 
continental limits of the IJnited States the .Judqe Advocate General shall, 
whenever the Secretary of War deems it  nclvisable so to do, designate a n  
officer of the Judge Advocate General's department to be the deputy Judge 
Advocate General of that force, and such deputy Judge Advocate General 
shall, uncler the general  upe err is ion and direction of the Judqe Advocate Gen- 
eral of the Army, have the same power to revise and nct upon general court- 
martial proceedings in said force a s  is  conferred in section I hereof upon the  
Judge Aclvomte General. 

The purpose would be to enable these funtions to be performed in 
the Philippines, Russia, France, or wherever our Army might hap- 
pen to be operating in time of war. So far as we exercise any 
revisory power at the present time, that is the method persued. 

There is another section we have added just ahead of the last sec- 
tion, the purpose of which is to do nothing more than to postpone 
the taking effect of certain sections of this act, in order that the 
troops abroad, if it were enacted to-day, might be accommodated. 
That section is this : 

That certain sections- 

They are only those sections that indicate these changes from 
prosecutor to Judge Advocate General, etc.- 
of this act shall become effective and be in force in  the Army in Europe and 
in Porto Rico and the Canal Zone on the twentieth day after approval, and  
ejsewhere beyond the continental limits of the Unitecl States on the fortieth 
clay after approval, and all charges referred for trial before such sections 
become effective shall be tried, and all  court-martial proceedings pending a t  
the time said sections become effective shall be conlpleted in the same manner 
and with the same effect a s  if said sections had not been enacted. 

I f  I may indulge a general remark-because I am through with 
my suggested amendments to the bill-the difficulty is with the 
system. The system has become a thing that is crystallized to the 
point beyond which one may not go; he can not go successfully. 
This is due to adherence to precedent, honest difference of opinion 
springing from views that have been long helcl. The system does 
not restrain natural impulses, does not require that military justice 
be administered in accordance with legal principles, but, on the other 
hand, permits it to be administered only too frequently accorcliilg to 
ordinary human desire. The csistina system, in my judgment, is 
the best example of government notXy law, but by man, that we 
can find. 

Prom my earliest service I have been impressed with the hard and 
fast system of the military code and its failure to coordinate and 
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adopt the analogies to be found in  civil procedure. Feeling that  way 
about it, I have had to act, upon occasion and whenever I have had 
the authority to act, accordingly. When the Grafton case, i n  1906, 
came to the Supreme Court of the United States, I felt so strongly 
that  the principles of lam which governed the courts-martial ought 
to be as nearly as practicable the principles of law which govern our 
ordinary civil tribunals, that I asked the V7ar Department that I 
might act as counsel for that nlan before the Supreme Court. The 
question involved there, as  I said to the committee the other day, 
was whether these great principles of fair trial found in  our Bill of 
Rights and in the common law actually governed the courts-martial, 
and I was intensely interested in and anxious to see that principle 
established. I was not counsel in  that case, but the principle was 
established, and now we ought to have legislation that  proceeds upon - 
that  premise. 

Falling in command of our office by virtue of seniority in  the early 
days of fi17, I came across many ca&s which were absolutely beyona 
the power of correction according to the established rules of ,law. 
as construed by the department. 

I n  October, 1917, I had the ofice make a study which resulted in  
the office opinion holding that the Judge Advocate General of the 
Army has authority. and should have the authority, t o  revise, 
modify, set aside, 2nd reverse judgments of courts-martial, and 
pointed out the special necessity of the existence of this power during 
this war mhich w ~ s  to be fought by a new army just t o  come from 
civil life. 

On November 10 1 filed the opinion so holding. The Judge Adyo- 
cate General and the Secretary of War  took the opposite view. The 
Judge Advocate General filed a brief in opposition. There is no 
reason R-hp lawyers should not have differed about this. I myself 
had felt so long and intently upon it, probably my mind was closed. 
But  again there was a lack of syst'em. Did we or  did we not have 
any such power? Nothing but one word in a statute. I felt so 
strongly that  we needed thls, that  I songht and received special per- 
mission ta file a more complete brief. This was done in  early Decem- 
ber, 1917. 

Again the authorities of the Army-the Judge Advocate General, 
the Inspector General, the Chief of Staff, and the Secretary of War- 
resisted the view that  such a power did exist under the law. About 
this time the negroes were hanged in Texas, without any review of 
their eases, and I again filed a memorandum to show that  here was a 
rather tragic exemplification of the necessity of deducting from 
somewhere this power of judicial review and supervision, and I 
animadverted upon the hasty execution of these men without legal 
supervision. without affording them time within which they might 
have songht the clemency which I suppose is every man's right, had 
they been so disposed. 

Those views were not the views of the Army, they were not the 
views of those in  authority. I have not been charged with the re- 
sponsibility of administering that  office since the time that brief was 
filed in early Norember, 1917, until the middle of July, 1918, when 
I returned from France. But  the fact of the matter is, a man there 
feeling as I did would have attempted to deduce, and would have de- 
dnced. the authority if his superiors had agreed, and a m m  feeling 

,diflerently would have resisted. But  there m7as no explicit word of 
Congress that you could rely upon to see that  this justice was done. 
It was a man's view all the time. 

You could not sit there in  that office and see these cases come 
withont, realizing that  something had to  be done, some system had to 
be adopted or found, for the correction of these errors. 

I n  .January and February, 1918, while discussing whether or  not 
the administrative method adopted in  General Order 7 would give 
us relief. I said that  while I approved it as  f a r  as it went, I conceived 
it to be utterly inadequate; again I urged in  written memoranda the 
necessity for  greater legal supervision of courts-martial, but again 
the system did not permit. 

The CHAI~:~IAN. May I interrupt you right there a moment? 
Gen. ANSELL. Yes. 
The CHAIRMAN. I thought 1 saw in the proceedings of the House a 

criticism of vou in that  vou had the administration of the Judge 
Advocate ~e;leral 's office uduring the war, and that  if there was atiy 
harshness or any injustice in  the administration of it, you were re- 
sponsible. Did you note tha t ?  

Gen. ANSELL. NO, sir. Somebody mentioned it to me. 
The CHAIR~IXN. 1 do not know where it was, now, and 1 do not re- 

call who said it. But  H believe you have explained that  vou were 
simply a subordinnate? 

Gen. ANSELL. Exactly so. Bu t  I mention the efforts I made only 
to s h o ~  the inipossibility of getting administrative methods that will 
achieve what we want achieved. Of course, I was not in  control from 
the time I wrote this brief until July. I was relieved from super- 
vision of military justice from the time I wrote this brief until the 
time I got back in July. Military justice matters did not pass over 
my clesk. Notwithstanding that, I sought at  every opportunity to 
establish closer supervision by any means known. 

Senator THOMAS. Let  me understand that  last answer a little nlore 
clearlv. Do I understand that  af ter  you filed this brief which was 
introduced here clay before yesterday you were relieved from con- 
sideration of a class of cases which up to that  time you had charge o f ?  

Gen. ANSELL. Yes; by reason of this, Senator, the Army was very 
much disturbed by this- 

Senator THOMAS. By what? 
Gen. ANSELL. By the fact that this effort was being made. 
Senator THOMAS. By yourself? 
Gen. ANSELL. By  myself, and by my office. When the Judge Ad- 

vocate General went to the Provost Marshal General's office, I was 
in charge. Under the instructions, I did not consult with anybody. 
I administered the office. It was while I was doing this that  I wrote 
this opinion, which was an  office opinion, I being in charge. I say 
that  created a great deal of- 

Senator THOMAS. Friction? 
Gen. ANSELL. NO; a great deal of fear in  the War  Department. 

, Senator THOMAS. Apprehension ? 
Gen. ANSELL. Apprehension lest this judicial control that  I mas 

contending for  here should take away something from the power of 
military command, and lodge i t  in the hands of the judge or lawyer- 
an honest fear. doubtless, as voiced by the Acting and the Assistant 
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Chief of Staff, the Inspector General of the Army, the Judge Advo- 
cate General of the Army, and the Secretary of War. 

The CHAIRMAN. I n  other words, it took away a large part of the  
supervising, reviewing power ? 

Gen. ANSELL. Yes; the power of military colnmand over courts- 
martial proceedings. 

The CHAIRMAN. If  this view had been maintained? 
Gen. ANSELL. Yes. 
Senator THOMAS. Do you mean that clue to that fear or apprehen- 

sion, your power was limited, or the cases which you were consider- 
ing, or the class of cases which up to that time you had been consider- 
ing, were put in charge of somebody else? 

Gen. ANSELL. They were put in charge of somebody eke. 
Senator T H ~ M A S .  Some one under you ? 
Gen. ANSELL. A junior to me in the office. 
Senator T ~ ~ o a f s s .  So that virtually a junior in the ofice was sub- 

stituted for you by the operation of the practice which then obtained 
in the department ? 

Gen. ANSELL. Yes. The Judge Advocate General himself returned, 
and the relation then between the officer in charge of the Division of 
Military Justice-there are many divisions in our office-became di- 
rect between him and the Judge Advocate General, whereas other 
matters passed through me. 

Senator THOMAS. I n  other words, due to this position, the Judge 
Advocate General, who was then the Provost Marshal General also, 
resumed the control of the Division of Military Justice? 

Gen. ANSELL. He did resume, and I was advised that this was at 
the direction of the Secretary of War, that these matters affecting 
policies of this kind would be passed upon by the Judge Advocate 
General. 

The CHAIRMAN. Right in that connection, at the time you filed these 
briefs upon the subject, the Judge Aclvocate General himself filed a 
brief in opposition, expressing his views upon the subject, did he not? 

Gen. A~SELL.  Yes, sir. 
The CHAIRMAN. Did those briefs, all of them, reach the Secretary 

of War;  or do you know? 
Gen. ANSELL. Those briefs did; yes, sir. 
The CHAIRMAN. Yours and his. too? 
Gen. ANSELL. Yes, sir. 
The CIIAIRMAN. And after they were submitted, the Secretary of 

War adopted the view of the Judge Advocate General? 
Gen. ANSELL. Yes, sir; that was his view of the lam. 
Senator WADSWORTH. That was merely on the question of law, was 

it not 1 
Gen. AXSELL. That was on the question of law. 
Senator WADSWORTIX. Did the briefs discuss the question of policy? 
Gen. ANSELL. YES; my brief did very thoroughly. The opposing 

briefs also voiced the theory that the military law is peculiarly a 
law that has to be dealt with summarily, the fittest field of the appli- 
cation of which is to be found in the camp. 

The CI-IAIRMAN. Would it be anything more than a g u e ~ s  for you 
to say what proportion of these harsh sentences would have been 
practically reversed or revised by the Judge Advocate General's of- 
fice had the view you are insisting upon obtained? 

2) 
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Gen. ANSELL. I fear it would be a guess, Senator. But I think I 
could say this, judicial power ceases to be judicial power, inde- 
pendently and fearlessly exercised, the very moment i t  finds limita- 
tions in the power of any m?n-military commander or whoever. I 
have no doubt but t11at)if this view had been adopted-and I am not 
criticizing anybody because i t  was not adopted-and we had felt 
free to go into those things, we would have been quick, certainly so 
feeling about it as I do, to detect ever error of law, and wherever 
it was at all prejudicial to the accuse$ that judgment would have 
been reversed. With this power of supervision, court-martials could 
have been controlled. 

Senator SUTHERLAND. During the period from November until 
July, was there any revision of these cases carried on? 

Gen. AXSELL. Yes; a kind of revision, not as large and fulsome an 
administrative revision as came to be adopted after the department 
shook down, I might say, a bit, and I got back in July. We created 
some boards of review, consisting of very eminent lawyers, and made 
these reviews very formal 'and veky impressive,- an"d they must have 
impressed everybody who read them. But, again, they were only 
advice, carrying no authority, and I do not mind saying that when 
you are hedged in by limitations of that sort, you are bound to go a t  
things rather timidly. 

But with respect to the statement made anywhere, Mr. Chairman, 
that I am at  all responsible for a failure to exercise legal supervision 
over these prseeedings, such a criticism must be so fa r  from the .fkct, 
so far  from my whole course of conduct, so far  from every conscien- 
tious regard that I ever had upon the subject, so far from what the 
record is, as to be utterly without foundation. 

The CHAIRMAN. I am not sure that I saw it in the record. I 
thought I saw i t  somewhere. 

Gen. AXSELL. It was just pointed out to me. But surely, whether 
I am right or wrong, a man who starts in prior to 1906, and who 
volunteers to do his best in a case then pending before the Supreme 
Court of the United States involving some of these very things, and 
who has been as active in an endeavor to establish these things as 
I have been a t  all times, can not be accused. I t  could probably b0 
said of him that he may have gotten at times unjudicial, that he may 
have gotten at times too insistent, and may have appeared at times 
not to integrate very easily with an established order of things, but 
lt could not truthfully be said of him that he was not earnest and 
anxious and at all times active in trying to establish what I think 
this bill does establish. 

I was intensely interested in this thing in March, and I went 
abroad with that in my mind; and when I came back I filed a report, 
in which I set out, as best I could, the systems that I saw over there, 
in order that those systems might be compared with our own. 

Immediately after my return, so impressed mas I with the impor- 
tance of establishing this legal supervision by administrative methods, 
which would result in giving acl~.i~e. since it could be done by no other 
method under departmental rulings, we organized these boards of 
review (see Exhibits " L " and " M ") , and, they have done, I think, a 
magnificient work. But the opinions are a peculiar mixture of argu- 
ment and logic and appeals to military power, putting all that you 
can in language to get a military authority to adopt the view. That 
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is, we were not speaking juclicially, and we were not speaking with 
authority. We were trying to persuade military persons to do what 
we thought mas right. 

ORDERS ORGANIZING BOARDS OF REVIEW IN T H E  OFFICE OF T H a  
JUDGE ADVOCATE GENERAL. 

Wan DEPARTMENT, 
OFFICE OY THE .JUDGE ADVOCATE GENERAL, 

Wushington, Azrgvcst 6,  1918. 
 here is hereby created in the iUilit;~ry Justice Division of this oflice a 

boarcl of review, to consist of such ;II I ( I  :IS n1a11y oflicers 01' tll:rt, t l i~ision a s  the 
chief thereof, after conference with the l~entl of the office shall tlesifnnte. The 
duties of such boarcl will be in the nature of those of an appellate tribunal and. 
shall be performed with tlne regard to their character as  such. I t  s11all be 
the duty of the board, uutler the general direction of the head of rl!is office and. 
the chief of division, to re~ ie \ \ -  a11 l~roceedings of all g e ~ ~ e r a l  courts-nlartial 
received in this office which a t  1)rescmt are  teviewcvl ill writing. The pre- 
liminary review of any such cise, nfter having been made and prepared by t h e  
oflicer to whom the record has been assigned will be transnlitted to the hoard 
of rerie~v, and thereupon the n~en~hers  of said board will proceed to consider 
the preliruinary review jointly and concurrently i n  the tnanner similar to that 
employed by appellate tribunals in refiching and expressing their decision. 
The board may adopt the preliminary review a s  its own, may modify or rewrite' 
such review, or mag direct tl1:l.t it he rnoditied or rewritten so as  to express, 
thei~.viems. When a niajority o'r more of the boarcl agree upon a review the 
review shall show the names of those who concur. but not of any who may 
dissent, aucl the review thus agreed upon shall be transmitted . to  the chief 
of division, with the record: .Any dissenting member may indicate the reasons 
for his dissect, either orally or in writing, to the .chief of clivision, ilnd in im- 
portant cases and where he so desires to the head of the office. 

The members of the board may consult freely with the officer preparing' the 
preliminary review a:?d the head of the division. and may (liscnss the case. 
wit11 the head of the office when tkat course is agreeable to him.. I t  is  prefer- 
able, however, not to discuss the case with others. ,When -practicable the 
boarcl will be dssigned sufficient room space, cleric:~l f o ~ ~ e .  ; ~ u d  ring other aid 
necessary and available. 

S. T. AXSELL. 
dcting Judge Adz>ocatt: General.. 

Wan DEPARTMENT, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 

Washington, November 6,  1918. 

The board of review, Military Justice Division, created therein by office 
memorandum of August 6, 1918, is hereby divided in!: two divisions. to  be 
Imown as  "The Board of Review, First Division," and The Board of Review, 
Second Division." The present personnel of .the board will constitute the first 
division. The Chief of the Military Justice Division will, im~netliately after 
consultation with the head of the office, desigllate the personuel of the second 
tlivision. The organization, constitution, procedure. p:?wcrs. 8ntl tluties of 
wch  division will he as  prescribed in said office memoranclnn~. Each division 
will function separately and independently of the other and upon cases assigned 
i t  by the chief of division, who will endeavor to see that cases of the same 
or similar character be referred a s  f a r  a s  practicable to the same division. 

S. T. -INSELL, 
iicting Judge Advomte General. 

Senator SUTHERLAND. Mr. Chairman, I would like to suggest that 
the Judge Advocate Genefal, in amending this bill, prep?re a sec- 
t.ion which will reach those cases, that have already been decided, and. 
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submit i t  to the committee for its consideration. Would there be any 
objection to that? 

The CHAIRMAN. NO. I think you could do that, Gen. Ansell, as a 
separate proposition, and we could consider it. 

Senator SUTHERLAXD. Will yon do that, General? 
Gen. ANSELL. Yes, sir. With respect to the pure clemency, when 

the department issued General Order No. 7 they issued an order 
wliich, during my absence, was held by the officer in charge of the 
ofice-and I think, as a matter of law, properly so--that we were 
limited in passing upon any question that came to our office under 
that order to the technical question of law, and as we were forbidden 
by the terms of the order to advise the convening authority that the 
punishment in this case was altogether too severe, and, notwithstand- 
ing the order, and notwithstanding that view that had been taken 
by our office, I reversed that view and instructed the bcsrds of re- 
view to express their opinion, with the deference that the situation 
required, when they were addressing these military commanders, to 
the effect that justice woulcl require that clemency upon their part in 
passing upon the sentences should be meted out, and that if it was a 
case in which the commanding general below himself could not db 
anything, that we would forward the proceedings directly to the 
President, which means to the Secretary of War. (See Exhibit N.) 

INSTRUCTIONS TO H0AKI)S  OF  REVIEW TO RECOMMXNI) CLEMENCY IN CASES 

UNDER G. 0. 7. 
. . . . .  

For the Chief, IXvisiou of Jlilit:~rg .Jnstice : 
1. No system of atlministratmn of justice (:all Iw other than patently deficient 

which does not prol-id(~ for an exl~editious rind, a t  the.siume time, thorohgh .con> 
sitle~'ation of clemency ;. :ind . a  system which obstructs or delays the granting 
of clenwi~cg in :L proper case is subject to severest criticis~n. 

2. This ofice lli~s within the organization of .the Military Justice Division a * 
c:lemency section, and this takes care of those casrx which arise upon an a p p l i ~  
ci~tion submitted by the prisoner hiulself. But this- is not sufficiently general. 
Frequently it heco~nes perfectly ohvious iipon the review of n caw in this ofice 
upou the receipt of the record, that the penalty is altogether too severe. ol 
that for othel' Iwsons clemency ought to he granter1 and not deferred until 
an :~pplic:atio~l should come from the 1)ris:)ner himself. I call conceive of no 
better time to initiate rr recommendwtion for clen~ency than upon the comple- 
tion of the review of a case, when the inqlrcssion of the incident of guilt is stiH 
well defined and the evidence and the circumstances of th'e commission of the 
oEense a re  fresh in the mind. This office ought not to be limited in the per- 
~ O ~ I ~ ~ I I I C ~  of its functions of review to considering the strict technical ques: 
tion of the lewlity of tile proceedin.qs, hut in its capacity a s  the bureau of 
mi1it;iry justice it  ~honld (.stend its consirle~.;~tion to include the q~lestion of 
clemency. 

3. I hare recently been advised thilt during my absence in Europe, it was 
held 11): this office, an(? the Division of Military Justice so instrncted, that the 
functions of this ofice, in cowidwing c2asc?s cwnin,q to it nnder Geneyal Order 
7, were to he limitc(1 simply to the question of Icgalits of proceedings and were ' 

not to he extentlrd to tlle quniltl~nl o-f ]~~lnishn~ei l t  hntl like n~at ters  affecting 
clemencg: ant1 tlwt in such c::ses this offifi~~l could not kvith propriety make 
rec~ornrnrnda:ions to the rrviev-in:: :inthorit)- nlmn n1atte1.s of mitigation and 
ren~ission. 

4. While this may be a correct constrnction of the order. when it is viewed 
in one light, I do not think i t  is colwct when viewet1 in the proper light. I t  
could not have been the purpose of (+rneral Order 7 to impose :I liu~itation 
upon this office. I am personelly fauniliar with the origin and the ailminis- 
trative circdmstances out of which it  arose. Of course it  is to he roncefie(1 
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that  i t  is  the function of this office to pass upon an application for c l e ~ n e n c ~  
after the reviewing authority shall have acted upon the receipt of our 
review, and his action shall have become final; ancl inasmuch :~s  our review 
is  now made before his action becomes final, i t  i s  seasonable to include within 
it  our views upon matters of clemency. This becomes especially obvious in 
those cases of dismissal and dishonorable discharge which, when executed 
by the authorities below, pass beyond the po\t.er of clemency; and it was this 
very class of cases which General Order 'i reaches. If we confine ourselves 
strictly to the question of legality, while we have thereto assured that  the 
sentence, if executed, is legal, i t  will a t  the same time pass beyond all 
restorative power. 

5. I have to advise you, therefore, that hereafter your reviews shall include 
the consideration of clemency and your recommendations, and where, as  in 
the case of dismissal of an officer, the authority below, even if he has the 
disposition, has  not the power to mitigate, because of the fact that any 
mitigation must result in commutation, a power exclusively in the hands of 
the President, you will prepare your recommendation for clemency for direct 
presentation to the Wnr Departmellt. 

S. T. AN SET,^.. 

S s r m m n ~ ~  '18. 

Thereafter, when I saw that  these things were so poorly tried, 
' with*poor~coun~cli poor rocedure throughout. I instructed the ofice 
to rely more upon the &-afton case to justify us in saying that we 
would determine upon tl-e wholc ~worcl  whrthcr :I man  hacl a fair 
trial or not, a fair and impartial trial, by reference to tlie bill of 
rights, and the other principles of jurispr~~dence that govern civil 
ancl criminal administration, and instructed the boards to review 
a,ccordingly. (See Exhihit 0.) 

EXHIIUT 0. 

INSTBUCTIONN VPOK THE bIETHOD OF REVIEW. 

JANUABY 3, 1919. 
Memorandum for Military Justice Division. 

1. I have heretofore advised you frequently and informally, and I take this 
occasion to advise you more formally, of certain views of mine which I believe 
to be worthy of consideration and, perhaps, observation by those who have to 
do with the administration of mi;itary justice; indeed, in my judgment, must 

, A  be observed g e ~ e r d l g  in  the e s t a b l i s m n t ,  if that  administration is to be what 
~ e ' i t  to be. justice requires i t  to be and what thoughtful public opinion would lil- 

I advise you thus that  my views may not be misunderstood and that  they may 
furnish you with a general guide in the review of proceedings and constitute 
your authority for action in which you and others may not personally concur. 

2. Courts-martial a re  courts, tribunals for the doing of justice, a s  much so as  
any tribunals in the land, and they must be fairly and impartially constituted 
nnd they must fairly ancl impartially function. Judicial fairness in  the case of 
courts-martial should be tested not only by the letter of the Articles of War, but 
by those principles established in our jurisprudence which are  designed to secure 
fair and impartial trial and which a re  applicable to all hearings of a judicial 
character. 

3. The former militi~ry view. which had received in this country considerable 
judicial support, was that  courts-martial performed only executive functions 
nnd passed, in an administrative may, upon the military aspect of the miscon- 
duct of one subject to military law. The legal view now judicially established 
is quite the opposite, and is  that courts-martial have full and. complete jurisdic- 
tion over the conduct of all who are subject to military jurisdiction, with full 
power to try them not only for military offenses but for crimes against the 
general public lam. This should bring to us in the Army, and most especially 
to those of us  more directly interested in  military justice, new appreciations. 

Murder, for instance, tried before a court-martial, is none the less than 
murder tried before a civil court and jury, with none the less serious conse- 
quences for society and the accused, and should be tried with none the less 
thoroughness and fairness. Thoroughness and fairness of courts-martial should 
be determined with less inclination to regard courts-martial as  trlbnnalq sui 
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generis, and with greater regard for those fundamental safeguards with which 
the law beneficently surrounds every person placed in jeopardy. Articles of 
War having to do with rights of the accused therefore shouXl be construed, 
both with respect to what theg provide and what they fail to provide, more and 
more in the light of, and in comparison with, those constitutional principles 
which touch the rights of a n  accused in a criminal prosecution. Those prin- 
ciples should apply to courts-martial, except where clearly inapplicable to the 
miltary system. 

4. I wish to speak now more specifically and give the general views above 
enunciated concrete application : 

(a)  i l ly  views a re  in conflict with the view advanced a t  times in  argument 
* * * to the effect that in determining the principles of fairness and im- 
partiality to be applied to test courts-martial, those principles should be sought 
in  the analogy of a Roman chancellor or judge. Courts-martial are  criminal 
courts administering criminal l aw;  they consist of from 5 to 13 members, 
and thus the very law of their constitution denies the analogy of the single 
trier of law and fact found in Roman jurisprudence, and clearly establishes on 
the other hand their analogy to the common law court and jury for the trial 
of criminal ofcenses; it is in that  analogy, therefore, that we must seek the 
principles by which the fairness and impartiality of courts-n~ilrtial must be 
tested. Applying these principles to a case now in hand, they serve, in my 
judgment, to prohibit the successive trial by the same court of s e ~ e r a l  accused 
charged with the same or similar offenses, involving the same transaction, 
state of facts: and evidence. 

( 7 1 )  I further tlisasree with the'view that article 3'7, :ls i t  exists in the mili- 
tary code, was designed to have, or does have, the curative effect which the 
Board of Iievien- seems to me a t  times to attribute to il. That article does not 
permit us to register a legal conclusion that there w:~s  substantial error com- 
mitted, ancl then to overcome it  with the personal conclusion of the guilt of 
the accused gathered out of the entire case. No re%isory pov-er and no appellate 
court should ever reverse or clisapprove, except for prejudicial error. The sub- 
stance of the article appears nowadays frequently in  civil codes, in which po- 
sition it  was clearly predic:~ted upon the evil found in the disposition of some 
appellate tribunals to reverse for meticulous ancl fanciful errors, and was, 
therefore, designed to correct a bad judicial habit appearing in some places. I t  
can not be truthfully said that the Army was ever given to meticulous tlisap- 
proval or that there has ever been a t endenc~  in the establishment to indulge 
too freely the po\v~.r of disapproval. The contrary was quite true, in my judg- 
ment, and in this view I must think general public judgment concurs. This 
article, as  i t  appears in the military code, is rather more of a grant of power 
than a linlitation. 

(c )  In  my judgment, punishments awarded by courts-martial during this 
war are  properly criticizable in qeneral for their undue and inexplicable sever- 
ity. Frequently they are such a s  to shock the conscience. Such punishments 
violate justice and serve no proper end. They invite and merit public re- 
proach. IT  (. frequently have to confess that nobodx expects such punishments 
to be served. Such a confession, while true, is an aclmission of the injustice of 
the punishments, and is  bound to bring courts-martial into disrepute. 

I wish you would help me in determining the course which this office ought 
to take in making a n  effort to see that these unjust and severe penalties may 
be brought within the bouncls of reason and justice. 

5. The review of proceedings should be expeditious. The result should be 
made to turn upon substantial error, so tangible that we may have no great 
difficulty in  discovering the principles touching it. To such, and not to incon- 
sequential, error should our consideration be invited, and upon such should 
the case turn. With such error, however. justice will not permit us to compro- 
mise either by a resort to any assumed curat iw capacity of the 37th Article of 
Wnr or any other consideration. 

6. My sensq of applied law and justice, with mhich others of course may 
differ, requires me to enunciate these vieus clearly and unmistaliably and ask 
you to be governed by them until theg may be superseded. 

S. T. AKSELL. 
ticting J?rdge AAuowte GenerrrT. 

Everything has doubtless been done under the system, making 
allowances, of course, for people who are in authority, and who have a 
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right to differ, and who do differ-everything has been done that  could 
be done under the system, though, as for myself, I thinli i t  would have 
l~een far  better to have been less deferential to the old statutes aria 
the old practices and the old precedents, and have torn them up, in 
order that justice might be done, so long as we could find a foothold 
to base our new construction upon. 

Senator SUTI-IERLASI). , ire you still engaged in the reviewing of 
these courts-martial ? 

Qcn. ANSELL. Some of them. 
Senator SETIIERLAND. Have lhere been any recent orders relat,ing 

to that matter and changing your status? 
Gen. ANSELL. Yes. 
The CI~AIRMAN. Do IOU inind stating what changes have been 

made 1 I do not ~ v : ~ n t  you to answer if you prefer not to. 
(;en. .~JSSEI,L. An order. was published routing all matters affecting 

military justice through other channels. 
Senator SUTIIERLAND. When was that order issued to you? 
Gen. ANSELL. Maybe 10 days ago, I imagine. But  I think it ought 

to be said that there is always a question as to what work is going to 
"ome to me or  through me, and i t  was well within the province of the 
Judge Advocate General to decide such a matter, without any desire 
whatever to prevent my supervision of the administration of military 
justice. I do not believe that  the publication of the order by the 
Judge Advocate General was designed to prevent my supervision of 
the administration of military justice, but rather done in the due 
course of administration and the division of work. 

The CHAIRMAN. But i t  has had that e f f e c t o f  separating you from 
that  branch of the service? 

Gen. AWSELL. Yes. 
Senator THOMAS. There is something of a coincidence between the 

two things. 
The CHAIRMAN. I f  there are no other questions, we will conclude 

the hearing. 
Gen. ANSELL. I would like to add, in  view of Senator Thomas's 

remark, that I appreciated the coincidence in  November, 1917. I do 
not appreciate that  there is this connection suggested here. 

The  CHAIRMAN. I n  other words, you think that  the coincidence in 
November, 1917, came because of your opinion? 

Gen. ANSELL. Doubtless. Because this has come up-I am a frank 
man, and I purpose to be frank about this-I thinli it was most 
unfortunate. I think i t  is always unfortunate in  war to have a 
divided responsibility. My views were known, and they were not 
accepted. All well and good. But  two officers can not control the 
same establishment to the very greatest advantage when one insists 
that  the existing institution and order of things are wrong and 
ought t o  be changed. You may say I am a good soldier, and I am 
going to do what my chief says, and the Secretary of War  says, and 
the Inspector General says. You may say all that. But, a t  any rate, 
I am not so compliant. However good or  bad a soldier I may be, 
I kept trying, every time one of these cases comes up, to h d  a way of -.- . . 
modifying it. 

Senator THOMAS. That  is. you mean modifying it when the facts " - 
shown by the records require it, in your opinion? 

Gen. ANSELL. E x a c t l ~ ,  trying to modify. I say that I understand 
the coincidence there, because of the reason that  it was about that 
time that  an order hacl been published, with the concurrence, I am 
going to say, of Gen. Crowder, that  I should be designated as Acting 
Judge Advocate General under that  statute which provides that  the 
President may designate an officer in the department to act as  the 
head of that department, with all the power and authority of the 
head of tlixt departliient, when the a('t~li11 heacl is absent; and Gen. 
Cl-owder aqd I, believing that  he was absent in the sense of the 
statute, and I believing that responsibility ought to be fixed, that  
some one m m  ought to bc appointed to and charged with this re- 
sponsibility, I reconlii~encled, with the express cboncurrence of the 
Judge Ad\ ocate (ieneral-expressed, I i~iewn, in n l ~ .  menlora11du111- 
that this order be issued putting. me in charge. I t  was issued, :~1d i t  
was then revoliecl. I have no lzesltancy in saying that  thc clepartnient 
did not agrec with this view of mine, and I imagine that i t  largely 
dbes riot agree yet. 

The Crralmras. 170u think, therefore. that your separation from 
that particular service at that  time was all right, from the viewpoint 
of the differences which existed in their estimate and construction 
of the statute? 

Gen. ANSELL. I t  is rather difficult for me to put ingself in the 
place of another nlan in authority, Senator. I think if 1 had been 
in authori t j  I should not have done that. But if the Secretary of 
War  believed that this view would be harmful to the Army, i t  seems 
to me he had nothing else to do. 

Senator SUTHERLAND. Are those boards of review functioning 
now as they were when you were directly responsible for these re- 
views? 

Gcn. ANSELL. I should assume so. 
Senator SUTHERLBND. The ~ o r k  of the office is going along in 

about the same manner? 
Gen. ANSELL. I do not know; I should assume that  is true. 
Senator FRELINGHUYSEN. Have you Gen. Crowcler's brief which' 

he filed? You filed your brief ? 
Senator THoarAs. It has been put in the record. 
Senator FRELIXGHUYSEN. IS it here? I want to ask one question 

only. I think it is in. Do you remeinber the indorsement of the 
Secretary of War  when he sustained Gen. Crowder? 

Gen. AXSELL. I n  general terms, yes. 
Senator FRELINGHUYSEW. The Secretap of War  sustained Gen. 

Crowder's views, dijl he not ? 
Gen. ANSELL. Yes. 
Senator FRELINGI-IUYSEN. H e  alsv rc.comniended tllat Gen. 

Crowder give a study to this subject tending to rc:oi~~mencl legisln- 
tion ? 

Gen. ANSEU. Yes, sir. 
Senator FRELINQHCYSEN. That is part of the Secretary of War's 

indorsement ? 
Gen. ANSELL. Yes, sir. 
Senator FRELISQHUYSEN. Was anything done by Gen. Crowder or 

by yourself in  that  regard? 
Gen. ANSELL. I am quite sure that Gen. Crowder did something. 

The  indorsement did not come to me. of course. 
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Senator FRELINGHUYSEN. YOU did not see i t ?  
Gen. AXSELL. NO, not until a long time afterwards. 
Senator FRELI~XGHTJYSE:N. YOU were in cooperation with Gen. 

Crowder during that whole period, were you not? 
Gen. ANSELL. Upon this subject? 
Senator FRELINGHUYSEN. Yes. 
Gen. ANSELL. I was not. 
Senator F'RELINGIIUYSEN. YOU were making a n  effort to modify 

these sentences; you were anxious r e ~ a r d i n g  them. Was there any 
effort on your part  to  secure any modification of the laws? 

Gen. ANSELL. NO, Senator; I was not connected with the aclminis- 
tration of military justice after that, except as cases would be called 
to my attention as any man in an office. I remember I went to Gen. 
Crowder and discussed several cases. But  as fa r  as this study is 
concerned, so f a r  as attempting to get any change in the law is con- 
cerned, I had nothing to do with that after I had ceased to exercise 
the functions connected with the administration of military justice. 
As  I said a while ago, I was perhaps rather insistent at  times in 
suggesting to Gen. Crowder my views about the inadequacy of the 
order that  was issued, my views about the legislation that I think 
was proposed i n  January or  February of that  year as a result, I 
think, of the study. 

Sen?tor FRELINGHUYSEN. YOU were in conference from day to 
day w ~ t h  the Secretary of W a r  on these cases, were you not? 

Gen. ANSELL. NO, sir ;  not between November 10 and the latt,er 
days of July. 

Senator FRELIXGHUYSEN. YOU had no other occasion to express 
your views regarding this situation and this system? 

Gen. ANSELL. TO the Secretary ? 
Senator FRELINGHUYSEN. Yes. 
Gen. A~SELL.  Not within that  period: no. I can recall having 

adverted to i t  in personal conversations with the Secretary two or 
three months ago, for  instance, but not in any formal or official way. 

The  CHAIRMAN. General. you spoke of this indorsement asking 
the Judge Advocate General to make a study of this snbject, and 
submit a bill, or  some relief measure. You have discussed the 
measure that  was introduced here in the Senate in January, 1918, 
have you not? 

Gen. ANSELL. Yes, sir. 
The CHAIRMAN. That  bill, which mas the result, I suppose, of 

Gen. Crowder's study, was introduced in the Senate, some time in 
January, 1918, by me, and was taken up a t  one time by the com- 
mittee and discussed a little bit, but no action was taken, because 
I think, as I recall i t  now, some of the members of the committee 
who were here took the view that that  did not really give any more 
power than they already had under the act. Rut, a t  the time that 
bill was sent up, the Secretary of War,  under date of January 19. 
1918, wrote me a letter which accompanied the bill. I am going to 
ask to have the letter embodied in the record. here. 

Senator WADSTVORTH., I have no objection, of course. Has  it a 
bearing upon what we have been just discussing? 

The CHAIRMAN. It discusses this whole subject and I think that  
the bill that  is attached to  his letter, and which was introduced , in 
the Senate, was the result of Gen. Crowder's study, and is a proposed 
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measure that would relieve the situation which was then in  discus- 
sion between the different members of his force. The bill has a1- 
ready been read into the record. 

Senator &OX. I think the bill ought to go in with the letter. 
The CHAIRMAN. It is attached to the letter, but i t  is already in 

the record. It is Senate bill 3692, amending section 1199 of the 
Revised Statutes. The note on the margin of our minntes saprj, 
"Not favorably considered." That  bill was discussed by Gen. 
Ansell yesterday. 

(The letter and bill referred to were subsequently submitted and 
are here printed in full, as follows:) 

\T'AR ~EPATLTJIENT,  
I17rrs1~i~tgto~t, Jnnuas'.t/ 19, 19 18. . 

I-Ion. GEORGE E. CHAMBEELAIN, 
Chni~wnn, S e ~ a t e  Conlniittce on dfi1itnr.y -4ffrrir.s. 

MY DEAB SEPI'.STOR: I am inclosing herewith a draft of a proposed amend- 
ment of section 1199, Revised Statutes, which has my complete apgroval. I 
hope that it  will likewise meet with the approval of your committee and that  
an opportunity lnay be found of securing its early enactment into law. 

The general p u r ~ o s e  of the proposed leeislation is to vest in the Presiclent 
revisory powers in respect to sentences of courts-martin1 and olher military 
tribunals. I t  has been the subject of thoughtful consideration by the Judge 
Advocate'General, ant1 in t i e  light of the new conditions which now confront 
us, i t  is be!ieved to be both wise and necesc;ary. 

The proposed amendment involves three propositions, viz, (a)  vesting in 
the President the power to disapprove., modify, vacate, or set aside either in  
whole or in part, any finding or sentence, and to direct the execution of such 
])art of any sentence a s  has not been vacated or set aside; ( b )  the power to  
suspenrl execution of sentences in such classes of cases a s  he may clesigdate 
until there has been opportunity to consider and act thereon; and (c )  the 
power to return any trial record to the court through the reviewing authority 
for reconsideration or correction. 

The first proposition finds its analogy in the civil courts, in the appellate 
power lodged in a suprrme court. The second is a related power to suspend 
execution of a judgment pending appellate review, in order, when deemed 
advisable, to preserre the status quo. The third is to enlarge the power now 
esercisetl by the President so a s  to embrace cases comiug to him for considera- 
tion under the provisions of the proposed amendment. At the present time the . President exercises the power o$ returning to the court, throuq-h the reviewing 
nuthority, the record of any trial which has been forwarded to him for con- 
finuation. 

I believe that it  would be wise public policy to lodge these powers in the  
lJresident. He is the Commander in Chief of the Arm~r. the supreme military 
authority, and bears to the Military Establishment and to the administration 
of military justice a relation analogous to that occupied by the Supreme Court 
in the structure of a civil judiciary. IJpon him devolves the duty of securing 
efficiency and maintaining discipline in the military forces, and a t  the same 
time so to adjust the operation of the machinery of the military conrts that, so 
fa r  as  possible. instances of injustice to the intlividual soldier mill be reduced 

. to a minimum. 
The present Articles of War authorize any officer, competent to convene a 

peneral court-martial, to approve and carry into execution any sentence affect- 
ing au enlisted man, including ~~oucolurllissiollecl officers. excepting the death 
sentence; and, in atldition, the coni~nxnding general of a territorial depart- 
ment, or territorial division, or of any army in the field, in time of war, 
as  the present, may approve and carry into execut io~~ a sentencbe of death in 
certain enumerated cases, or the dismissal of an officer below the grade of 
brigadier general (arts.  46-48). In  these cases no confirmation seems to he 
authorized or contemglated by the President, although the officer ilpprovinc the 
sentence may. if he sees fit, suspend execution until the pleasure of the IJresi- 
dent is known (51st article of war) .  In these respects the present drticles of 
War do not ciiber essentially from the prior co~i~pilations of 1806 and 1874. 
although in 1862, during the Civil War, it was provicle~l by independent 
legislation tlrat a sentence of death, or of imprisonment in a penitentiary, 
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shonltl not be carried into esecl~tion until approved by the President. (Sec. 5, 
ncl nf July 17, 1862, 12 Stat., 598.) The legislation which is  now found in 
sectio~l 1199, Rcvised Stntutc's. originated in 1862 and thereafter went through 
sundry changes without affecting i ts  essential characteristics. (Sec. 5, act of 
.Tuly 17, 1862, 12 S t a t ,  595; sec. %j, act of .June 20, 1864, 13 Stat., 145.) 
Throughout the whole period that  this legislation has been in effect it  has  been 
the practice for the Judge Advocate General of the Army to examine the 
records of trial by general courts-martial and other military courts primarily 
with tlic view of determining whether the proc4eedius\ 13-erc regul:u' :inA valid 
nnd to nmlie report thereon through the Secretary of War to the President. 
During that  whole time it  has been the settled construction and practice of the 
War Department and i ts  officers to regard a s  final and beyond appellate or 
corrective avtion the judgn~euts or courts-martial when approved hy the re- 
viewing authority, except in cases where the proceedings were coram non 
j?rdicc or for other cause void ab initio. Thus it  has  been held by the Judge 
Advocate General in many cases that  a sentence pronounced by a court-martial 
and approved by the proper convening authority, was final and could not be 
revoked or set aside by the President or by any department of the Government 
nnless the court was without jurisdiction, or the proceedings were invalid, and 
that relief could be had only through the esercise of the executive power to 
pardon. 

We a re  now assembling a large Army. Our young men a re  being drawn from 
the homes of the Nation and placed in military service. both in  the ranks and 
ns officers. A very large percentage of the officers of the new Army are! of 
necessity drawn from civil life, and i t  is no reflection upon them to say that  
they have had little, if any, opportunity to acquaint themselves with the h i 5  
tory, usages, or principles of military law, or the practice of military tribunals. 

In  our new Arnly, more than ever before. it is not a t  n!l unlikely that  sen- 
tences may be imposed by courts-martial and approve11 by the reviewing au- 
thorities mhich, if carried into execution, will \vorB great injustice to the indi- 
vidual soldier. In  practice nnd under existing legislatioll the trial records now 
come to the office of the Judge Advocate General for review. In  that  office 
eases may be examined with deliberation fa r  removed from the ilnmediate at-  
mosphere of apparent milital-y exigency. I t  is  the purpose of the proposed 
legislation. when it  al)pears, after such examination, that the substantial rights 
of the accused were disregarded upon the trial, o r  the evidence is  insufficient. 
or an unnecessarily severe sentence has been imposed, or for other cause the sen- 
tence should be modified or set aside, to vest in the President clear statutory au- 
thority to disapprove, modify, vacate, or set aside any finding or sentence, in 
whole or in part. I n  order that  he may have a n  opportunity to exercise this 
revisory power, i t  is proposed to give him authority to suspend execution of 
such sentences untll opportunity has heen had for review by the Judge Ad- 
vocate General and a report thereon to him. With this power conferred ant1 
this practice established, a person found to hare been erroneously coavicted, or 
upon whom too severe a sentence has been imposed, may in the one case have 
his innocence adjudced, and in the other the proper sentence imposed, and not. 
as now, be remitted lor relief to the ~,ardoning DoTver of the Esecutive, whicb 
leares the question of guilt untouched and operates only by way of ICxecutive 
clemency. 

I t  will be noted that the proposed leg'islation authorizes the President to 
designate the classes of cases in which sentence shall be suspended until the 
case has been reviewed by the Judge Advocate General, and report made to 
the President. I n  a great nlajority of cases tried by courts-martial there will 
be no necessity for the application of the new legislati'on. for instance, special 
and sununary courts deal with minor military offenses. These courts have 
but a limited jurisdiction a s  to the sentences which may be imposed. and as  to 
such sentences, i t  is believed that  there is no good reason w h y  final action may 
not be taken by the officer appointing the court. The classes of cases intended 
to be reached are  those which involve a sentence of death, dishonorable dis- 
charge, or dismissal. By leaving to the President the power of designating the 
classes of cases i n  which execution of sentence may be suspended, pending 
his action thereon, the practice to be followed may be adjusted from time 
LO time to meet changing conditions in the military situation. 

Under he ninety-sixth article of war, courts-martial are  given jurisdiction 
to try persons subject to mi:itary law for "al l  crimes or offenses not capital." 
Under this grant of jurisdiction persons in the military service are  now fre- 
quently tried for the commission of civil crimes. and it  is obvious tha t  +he 
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trial of these offenses by military courts, unlearned in the law, adds a n  ele- 
ment of uncertainty as to the legality of the outcome, which serves forcibly ' 

to emphasize the need of the revisory powers herein suggested for the protection 
of persons accused of crime, and to safeguard the administration of military 
justice. 

When the existing Articles of War were revised in 1916 there was intro- 
duced a s  new matter the thirty-eighth article of mar, which authorizes the 
President to prescribe ru'es of procedure in cases before courts-martial and 
other mi'itary courts. Under this grant of power the President has prolnulgated 
certain rules of procedure suspending the execution of sentences of dishonorable 
discharge, death, and dismissal until the records of trial in such cases have 
been reviewed in the ofice of the Judge Advocate General, but it  is clear, for 
the reasons heretofore pointed out, that  the exercise of this power does not 
meet all the reqnirements of the situation. I n  order to place the whole mat- 
ter where i t  will be beyond cavil or dispute, and by a clear grant of statutory 
power to vest in the President a n  authority which he should, beyond all 
question, be authorized to exercise, the legislation requested should be enacted 
into law. since its whole purpose is to protect the rights of men on trial, and 
to remove the possibility of being compelled to sa;c in any case that a n  in- 
justice has been done Tor which the statutes provide no clear or adequate 
remedy. 

I all? sure the Judge Aclvocate General will be glad to appear in person, or 
by representative, before your committee, shoqld nny further esplanation of 
the proposed legislation be desired. . .  . Very respectfully, 

NEWTOF D. BAKER, 
o Seoc.tnr?j of Il'ur 

Proposed A~rtendn~ent o f  Section ,1199, Revised Statcctes. 

IThe new matter  is in italics.] 

The Judge Advocate General shall receive, revise and cause to be recorded 
the proceedings of all courts-martial, courts of inquiry, and military con~missions, 
and report thereon to the I-'resident who shall Rave power to disapprove, vacate 
or set aside an?/ finding, i n  whole or i n  val-t, to modi f~ l ,  vacate or 
set aszde any sentence, i?z whole or i n  part, and to direct the exccutior~ of 
such part onl?] of  an?J sentence as has not been vacated or set aside. The 
President mau suspend the esecution of sentences in such classes of  cases as 
may be designuted by hint until acted upon as  herein provided and mau retz~rn 
any record through tile reviewing authority to the court for reconsideration or 
correction. I n  ad(Zition to the duties l~erein enumerated to be performed by the 
Judge Advocate General. 7 ~ e  shall perform such other duties as  have been here- 
tofore performed by the Judge Sdvocnte General of the Army. 

Gen. ANSELL. That, of course, was not the result of any study of 
mine, because I made no study. I f  i t  were tlie result of a confer.eace 
with the office force, i t  was not the result of any conference with me. 

The CHAIRMAN. I may be guessing that i t  was the result of Gen. 
Crowder's study which he made at  the suggestion of the Secretary 
of War, because i t  is intended to amend the very section of the articles 
of mar that has been discussed here. 

Senator FREI~INGIIUYSE~X. 1 notice at the end of the letter the 
Secretary says : 

I am sure the Judge Advocate General will be glad to appear in  person, or 
by representative, before your committee. should any further explanation of the 
proposed legislation be desired. 

I should like to ask the chairman if the general appeared? 
The CHAIRMAN. No. 
Senator FRELINGHUYSEN. Or was requested to appear? 
The CHAIR~LAS. NO. That  was the only information the committee 

had. 
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That  is all, Gen. Ansell, and we are very much obliged to you. , 
(Thereupon, a t  4.30 o'clock p. m. the committee adjourned.) 
(The matter referred to was subsequently submitted and is here, 

printed in full, as follows:) 

OFFICE OPIKION 01' I31tIG. (XN. S. T. .\NSICLI., ACTING JU1)GIC AI)\.OC\TE GENERAT.: BE' 
RE\'ISORY PO\YER OVPl l  C O L T l l l - 1 1 1 ' 1  1'ROCElCI)INGS ;\N1) SICNTENCES. 

WAR DEP.\R'~IEAT, 
OFFICE OF THE JUDGE ADVOCATE GENEL~AL, 

Wa,shington, D. C., Noacmber 10, 1917. 

Menlorandunl for the Secretary of War. 
(For  his personal consideration.) 

Subject: Authority vested in the Judge Advocate Geueral of the -4rnly by section 
1199, lievised Statutes, to "receive, revise, and cause to be recorded the pro- 
ceedings of all courts-martial, courts of inqurg, and inilitary commissions, and 
perform such other duties a s  have been yerforinecl heretofore by the Judge 
Advocate General of the Armx." 
1. I t  is my duty to bring to your attention and present to you my views upon 

11 long-esisting situation w11ic:h arose out of an ill-considerecl' and erroneous 
t!hange of attitude upon the part of this office that occurretl within a score of 
years after the close of the Civil War-a situation which has endured ever since 
~n the face of the law and in spite of attending difficulties but without reexami- 
nation, and which has profoundly affected the nilministration of military 
justice in our Army. I refer to the practice of this office, adopted it  seems in the 
early eighties, to the effect that  errors of law, appearing on the record, occurring 
In the procedure of courts-n~artial having jurisdiction, however grave and 
prejuc1ici:ll such errors niay be, are  absolutely beyond all po\ver of review. This 
nonuser of power which Congress authorized and required this oilice to exercisn, 
has, in ilulnbevless instances of court-martial of members of our military estah- 
lishment, resulted in a clrnial of simple justice guaranteed them by law. Under 
the rule, concededly illegal and unjust cowt-martial sentences, when once. 
approved and ordered executed by the authorities below, pass beyond all cor- 
rective power here and can never be relnedied in the slightest degree or modified,'. 
except by an exercise of Esecutive clenlency-an utterly inadequate remedy, in 
that it  must proceed upon the predicate of legality, can operate only on unese-. 
cuted punishment, and, besides, has  no restorative powers. 

2. The last and iuost t l a g ~ x ~ ~ t  w s r  of t l ~ i ~  n ! a ~ ~ y  Iw'ent ones \ \ . l ~ i ( * l ~  l~avt? niovetl 
me to exercise an authority of this otlicc. which l ~ n s  long lain tlo~.ni:~nt, l)erhaps 
denied, in respect of which I :~tltlrrss yon t l ~ i s  I ~ ~ ~ ~ I ~ I . : I I I ~ I I I ~ I .  \\.:IS the recent 
case of the trial and conviction for nlutiny of 12 or 15 no~~co~ninissionrtl officers 
of Battery A of the Eighteenth Ii'ieltl Artillery, resulting in wntencing then1 to 
dishonorable discharge and. long terms of iinprisonnlent. Those men did not. 
commit nlutiny. They were clr ive~~ into tl~c? situation which served -as the basis 
of the charge by the unwarr;lnted and capricious conduct of i~ yo1111g officer 
colnmanding the battery who hat1 been out of the AIilitnry Aeaclemg but two 
years. Notwithstanding the offense was not a t  all nlatle out by the evidence of 
record, notwithstanding the oppressive and tyrmnical con(luct of the battery 
commander, notwithstanding the unfair am1 unjust attitude of the judge' 
advocate, which also appeared on the record, these noncom~nissionetl officers 
were expelled from the Army in dishonor and sentenced to terms of imprison- 
ment ranging from seven to three years. The court had jurisdiction, ancl its 
judgment and sentence for that reason could not be pronomlcetl nnll and void, 
but its conduct of the trial involved the connnission of many errors of la\\. 
which appeared upon the face of the record and justified, upon revision, :I. 
reversal of that  judgment. That case showed the rstreme and urgent necessity 
of a reexa~nination of my powers in such cases, antl, after thorough consideri~- 
tion and with the concurrence of all nly office associates, I took action in that 
case and concluded my review as  follows : 

" I n  the exercise of the power of revision conferred upon nle by section 1199. 
Revised Statutes of the TJnitrtl States, I hereby set aside the ju(lg111~11t of (:cn- 
viction and the sentence in  the ciwe of each of t h t + ~  scver:!l (1efentl:ults and 
rcommend that the necessary orders be issued restoring each of thein to duty." 

Since this involves a departure from long-established peace-time administru- 
tion of this office, I deem it my duty to acquaint you with the rensons therefor. 
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3. You, Mr. Secretary, and your i~nmediate military advisers, can never ap- 
preciate, I think, the full estent of the injustice that  has been done our men 
through the operation of this rule. Officers of our Army, howsoever sympa- 
thetic, can not approach a proper appreciation of the depth, extent, gnd gen-. 
erality of the injustice done, unless, through service in this office, they have 
see11 the thing in the aggregate. A proper sense of the injustice can be felt 
only by those who exerclse immediately the authority of this office. Indeed, 
those thus experienced can gather the full impression of the wrong done only 
by a complete mental inclusion of that vast number of cases where concededly 
corrective power ought to have been, but was not, exercised in each year of 
the past forty-odd years. RIy entire service, during all of which I have been 
keenly sensible and morally certain that the office practice mas wrong, my 
six years' service in this oiiice during which I have borne witness to hundretls 
of instances of conceded and uncorrected injustice-all of this has never served 
to impress me with the full sense of the wrong done to the individual ancl to 
the service so nluch as  has the experience of my present brief incumbency of 
this office during this war. What i s  true in my case is  true, so they advise me, 
of my associates. During the past three months, in scoles, if not hundreds of 
cases carrying sentence of dishonorable expulsion from the Army with the 
usual imprisonment, this office has enlphatically remarked the most prejudicial 
error of law in the proceedings leading to the judgment of conviction, but im- 
pelled by the long-established practice has been able to do no more than point 
out the error and recom~nend Executive clemency. All this, of course, has been 
utterly inadequate. I t  has not righted the wrong. I t  has not made amends 
to the injured man. I t  has  not restored him, and could not restore him, to 
his honorable position in the service. I t  could do no more than grant pardon 
for any portion of the sentence not get executed. Such a situation commands 
me to say, with all the emphasis in  my power, that  i t  must be changed and 
changed without delay. This office must go back to the lam a s  i t  stands so 
clearly written, and, in  the interest of right and justice, exercise that  authority 
which the Iqw of Congress has commanded i t  to exercise. 

4. The Judge Advocate General of the Army is  to revise all  courts-martial 
proceedings for prejudicial error and correct the same. The law a s  i t  exists 
to-day is to be found in section 1199, Revised Statutes, wherein it  is provided 
that- 

"The Judge Advocate General shall receive, revise, and cause to be recorded 
the proceedings of all courts-martial, courts of inquiry, and military com- 
u~issions, and ,perform such other duties a s  have been performed heretofore by 
the .Judge Advocate General of the Army." 

The word " revise," whether used in its legal or ordinary sense, for  both a re  
the same, can have but one meaning. I t  signifies a n  examination of the record 
for errors of law upon the face of the record and the Fcmection of such errors 
as  may be found. "Revise,'" or its exact synonym review," is a word so 
frequently found in the law and so familiar to all lawyers that its meaning 
can never be mistaken. When used in connection with judicial proceedings it  
can involve no ambiguity. I am justified in entering upon a construction of 
the word only by the fact that this office for so long a time has ignored its 
meaning. 

The word "revise," by the Standard Dictionary is defined thus: 
"To  go or looli over or esawine for correction or errors, or for the purpose 

of suggesting or lualiing amendments, additions, or changes ; reexamine ; review. 
Hence, to change or correct anything a s  for the better or by authority; a l ter  
or reform." 
And the ix-ortl " review " gixen therein ah :I synon>n~ for '' revise," is de- ' 

tined as- 
" To go over and exanline again ; to consider or exalnine again ( a s  somethiug 

(lone or adjudged by a lower court) with a view to passing upon its legality 
or correctness: reconsider with a view to correction; as, the court of appeals 
reviewed the judgnlent: the. judge reviewed and retased the bill of costs; 
to see or look over again ; a literal ~ueaning now rare." 
In 34 Cys., a t  page 1723, the word " revise" is  defined as- 

" To review or reexamine for corrections; to review, or alter or amend. See 
also ' revision."' 
,4nd the word " revision" is therein defined as-- 

" The act of reexamination to corrwt, review, alter or amend." 
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And i n  Black's Law Dictionary, " revise " is defined a s -  
" To review, to reexamine for correction ; to go over ra thing for the purpose 

of amending, correcting, rearranging or otherwise improving it." 
And " review " is  therein defined as- 

"A reconsideration ; second view or examination ; revision ; consideration for 
purpose of correction. Used especially of the examination of a cause by an 
!rppellate court." 
And the word "revision " is therein defined 11s- 

"To  reexanline and amend; as, to revise a judgment, a code, laws, statutes, 
report's, accounts. Compare ' review.' " 
-4ncl the word " review " is defined in the same dictionary as- 

" Viewing again ; a second consideration ; rerisement, reconsideration, reex- 
amination to correct, if necessary, a previous esamination." 
And in the same dictionary a " court of review " is defined to mean- 

"A court whose distinctive function is to pass,;pon (confirming or reversing) 
the final decisions of another or other courts. 
And in " Words and Phrases " (vol. 7)  the \vortl " rtbvise " is defined a s  follows : 

"To revise is  to revic~\v or reex:~mine for correction, and whrn applied to il 

statute contempiat-.~ (?I? ~.rc~ri~min>ltioli of the same sl~I~.j(~ct-llli\tter conti~ined in 
a prior statute arul t l ~ e  sr~lwtitution of 21 new qntl n.h:lt is I~rlit.\.ctl l o  i)r :I still 
more perfect rule." Citing Casey v. Harned, 5 Iowa (5  Clark) 1, 12. 

"Revise a s  containc~tl in the Constitution, article SV, section 11, providing 
that ' three persons learned in the Iaw sh:lll be appointed to revise and rear- 
range the statute laws of the Statc,' me:~ns to review, alter, ilnd amend, and 
does not signify a n  act of absolute origination. I t  r.elates to something already 
i p  esistencu?. " Citing Visart s. Knoppa, 27 Ark.. 26G272. 

"A law is revised when it is En ,whole or i r i  p;lrt ~~ermit tet l  to re~nilin mtl 
something is  atltled to or taken from it. or it  is in some nag  ch:ul~e(l (:I. alterctl 
to make i t  more complete o r  perfect or to fit i t  better to  accomplish the object 
o r  purpose for which i t  was made, or some other object or purpose.". Citing 
Falconer v. Robinson, 46 Ala., 340, 348. 

5. I find the word used in another Federal statute in  quite an analogous way. 
Section 24 of'the act of July 1,1898, chapter 541, 30 Stat. 553 (bankruptcy law) 
provides in  part as follows : 

" The several circuit courts of appeal shall have jurisdiction in  equity, either 
interlocutory or final, to superintend and revise in  matters of lam the proceed- 
ings of the severs1 inferior courts of bankruptcy within that  jurisdiction." 

The word " revise" a s  used in the bankruptcy act is  universally held to  be 
something broader than the power to review by writ or error. I n  I n  re  Cole, 
163 Fed. 180, 181, (C. C. A., first circuit) a case typical of all, the court, after 
ndvertiqg to the usual limitations upon the power to review by way of writ of 
error, contrasted that method with the statutory power to revise, a s  conferred 
by that act, saying: 

"On a petition to revise like that  before us we are  not restricted a s  we would 
be on a writ of error, onr outlook is much broadened, and we are  authorized 
to search the opinions filed in the district court, although not a part of the 
record in the strict sense of the word, for the purpose of ascertaining a t  large 
what were in fact the issues which that court considered." 
And the court then said: 

" We feel safe to adopt the broader view, :~nd it  is our present opinion that 
it  is  our right so to do," 
rmd concluded that,  upon revision- 

" We can revise any question of law as  to which we may justly infer that 
the district court reached a conclusion, whether formally expressed or not anti 
whether or not forlnally present&!' 

The language of that  statute is  the rer)- 1angd;ige of this. escel~t that tlrtb 
revision there is  expressly limited t o  ~ , ~ i ~ t t e r s  of !a\\. In~~snwc41i :-.: i n  the, 
statute before us  there i s  no such express 1imit;ttion. it could l1:11~111.~ IIP he!4 
that the revisory power of this office is  less than the rwisory pcnrer c.n!?fc~'refl 
by t.he bankruptcy act. The word " rrvisc~ " as used in the banlrrnptc4;\- stntutc 
has always been held to s i g ~ i i f ~  powel to reesn~nine all mstters of law iinl)orte~! 
by or into the proceedings of the r a v .  nr~d ;a w r y  !ibrrnl ric.?\- hns Iwen t:tka-I 
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of what constitutes the record and proceedings in such, matters. (See the 
many cases cited in Federal Reporter Digest, "Bankruptcy," vol. 5, from secs. 
349 to 448.) The revisory power there conferred is something broader than 
that invoked by writ of error, though, of course, not so broad a s  to justify 
a rees:~mination of mere controversies or questions of fact. Doubtless, in 
m y  view of the case, the question whether the evidence sustains the verdict, 
that is, whether there i s  any substantial evidence a t  all upon which the verdict 
inay rest, is  a question of law which may be reviewed under this power, and 
such a t  least must be the power of this ofice. 

6. The history of the legislation, the early esecution given it, i ts  historic 
place in the body of the law of which it  is a part, all clearly show that t h i ~  
musk be the meaning assigned to the word " revise" in  the present instance. 
I t  is not necessary now to say whether such revisory power existed in the 
judge advocate in the early (lass of our Army, though, especially in view 
,of the English military law, this seems to have been so;  nor to advert to the 
fact that after the War of 1812, and :ilso after the Mexican War, the duty 
of the Corps of .Tudge Atlvocates seems to have been primarily that of military 
prosecutors. . . 

Nor is it  neccssiary. except to intlivate the proper setting, to say that military 
prosecution had ceased to be the primary function of the Corps of Judge 
Advocates a t  the beginning of the Civil Wnr, if not before. Xor i s  it more 
than suggestive that  the Judge Advocate General of the Army has always 
presided over both the Corps of Judge Aclvocates and the nureau of Military 
Justice, and that  this corps and this bureau were consolidated by the act of 
1884 (23 Stats., 113) into what is  now the Judge Advocate General's Depart- 
ment.. I t  is  important to note that  Congress established the Bureau of ?vIilitary 
.Tustic:e in the light of the necessities of the Civil War and expressly invested 
its hearl, the Judge Advocate General of the Army, with this revisory power; 
and i t  is important to note that  Co~?,cress red(?cl:~retl this power in 1864 (13 
Stats., 145). and il l  lS6G (14 Stats., 334).  a n d  again i l l  sec:tion 1199, Revised 
Statutes, of which the former acts were the antecendents.. Now, taking up 
these antecedents: In the act of July 17, 1862 (12 Stxts., 598), which was an 
act "calling forth the militia to execute the laws of the Union, to suppress 
insurrection, etc.," it was provide!!-- 

"Tha t  the President shall appoint, by and with the advice and consent of 
the Senate, a .Judge Advocate General, with the rnnlr, pay, and emoluments of 
a colonel of Calvary, to whose oflice shall be returned. for revision, all records, 
and proceedings of all courts-nx~rtial and military commissions, and where a 
record shall be kept of all proceedings had thereupon." 
This provision speaks very plainly. I t  not only directs the Judge Advocate 
General to revise the records and proceedings of courts-martial, but i t  further 
directs that  officer to keep a record of " all proceedings had thereupon ": that 
is, upon the revisiou. I t  is clezr that  this intended something more than a 
perfunctory scrutiny of such records, and that  it  in fact vested this ofIicc 
with power to make any correction of errors of law found to be necessary in 
the administration of justice. The recortls of this office indicate that  Judge 
Holt. the Judge Advocate General of the Army dnring the Civil War period. 
did revise proceedings in the sense here indicated. 

The next legislative expression is Sonnd in the :!ct of June 30, 1P64 (13 Stats. 
145), of which sections 5 ant1 6 are a s  follows : 

" SEC. 5. There shall be attached tn, and maAe a part of, the War Depart- 
ment, during the continuance of the present Rebellio~l, a burean to he lmowli 
a s  the Bureau of Militnry ,Ti~stice, to which shall be returned for revision the 
records acd proceedings of all the courts-martial, courts of inquiry. and military 
commissions of the Armies of t h e  Vnitrd States, i?nd in which a record shall br, 
kept of all proceedings had thereupon." 

" SEC. 6. That the President sh:ill a~moint.  by and with the advice a114 
consent of the Senate. a s  the head of said bureau. a Judge Advocate General, 
with the .rank, pny, and allowances of a brigadier general. and a n  Assistant 
Judge Advocate (kneral.  with the i:rnli. p l y .  and alloa~ancw of a colonel of , 

Cavalry. And the said .Tudga Advocnt-e General and his assistant shall receive. 
revise, and have recordrrl :r11 proredings of courts-martial. courts of inquiry. 
and military comn~issions of the Armies of the TTnitetl States. and perform such 
other duties :IS have heretofore been ~ w r f o ~ m c d  b~ the Zudge Advocate Ckneral 
of the -4rmies of the TJnited States." 
Just as  the title of the jrrtlfe :.d~:nc:;cc is in itself significant in this connection. 
so is the title of the hureau thus crc'a.tet1-the Eurrtlo of JIilitary .Tustic.e. I t  



will hc noticed tliat this'Act presenes all the require~nrnts of,  the act of Julg' 
15, 1862, supra, concerning the duty of tlie Judge Advocnte Gener;~l in th6 
matter of revising the records of general courts-ni;~rti;ll, :~nrl ltcrpi~lg n record. 
of "al l  procwtlings h:~tl th~le~lIOl1," ~ ~ c w l i n g .  of coursc, pt'ocwdi~igs upon suclt 
records in revision. And a t  the close of tlic wnr, in tho 1egisl;ifion looking to 
the peace estnl~lishment, Congress enilctetl tlic Aet of .luly 28, IS66 (11 Stat.. 
334), the s ;uw beilia "An act to inc4rcnse : ~ n d  fix the military peace cstablis11- 
ment of the United States," in section 12 \\,hereof it \v;rs ~)~.ovi(le(l- 

"Tha t  the Bureau of Rlilii-;try Justicc shall he~'e;~l'ler co~lsist of onct Jutlge 
Advocate General, with the rank, pay, antl em~lumc-nts of :I 11rig;ltlier general. 
and one Assistant Judge Advocate Goncxal. with tlle rank, ply. ant1 c+~nolunient~ 
of a colonel of Cavalry; and the saitl .Tl~tlge Atlvocatr (:encsr;~T sll;~ll rec!eive, 
revise, and 11;lse recortled the proce-(lings of ;a11 courts-n~a~ti;il ,  c:ourts of inquiry, 
:ind military commissions, :~ntl shall prrl'orni such other duties :IS linve been 
heretofore performed by the Jndge Srlvocate General of the Srnly * * *." 
This act does not change the cluties of the .Judge Advocate General with refer- 
ence to the revision of records of courts-martial. I t  omits the phrase found in: 
the two acts immedi:ltelp ptwcxlina to the effect that  " n record shall be kept 
of nll proceedings had thereupon," but introduces for the first time the direction 
that in  addition to revising and recording the proceedings of all courts-martial, 
the Judge Advocate shall "perform such other duties a s  have becw performed 
heretofore by the Judge Advocate General of the Army." I t  will be observed 
that this last cited expression, a s  cm'ried into section 1199 of the lievised 
Statutes a s  quoted above, still remains tlie l a y  o n t h c  subject. In referring tc, 
the duties " heretofore performed by the .Judge Advoc:ite General of the himy," 
the statute included, inter :lli:~, the duties prescribetl hy the statute, for thc 
presumption is that the duties thus prescrihetl xverr in fact performe~l. It, 
follo~vs that includetl within this direction is the mandate that a record be 
kept of all proceedings had in the revision of courts-martii~l 1)roceetlings in 
the ofice of the Judge htlvocate General, and the force of this m:undate lnust be 
added to the ordinary meaning of the word "revise " in determining the scoDe 
of the duties of the Judge Advocate General as  now defined by law. 

7. The legislative history of all the antecedent acts, brought forward ;is 1199, 
1%. S., sho\vs tliat the word " revise " has the meaning here indicated. As to 
the act of 1862, see Congressionill Globe, part 4, second session Seventeenth 
Congress, pages 3320, 3321. This was especially true of the clehntes upon the 
act of 1866. of which there was c o n s i d e ~ ~ ~ b l e  owing to the objection taken to 
the legislative recogliition contained in that bill of military co~nmissit!ns. An 
effort was mntle to strike out,, and otherwise defeat, the entire provision fop: 
the Bureau of Military .Justice (luring peare, and the strongest ;ti'ynrnent made 
in support of i ts retention was found in the fact that it  had, ant1 had freely 
and satisfactorily exercised this revisory power. The whole tenor of the debate 
plearly shows what Congress understoorl had heen the revisory I)o\ver of the 
.Judge Advocate General of the Arnip since the act of 1862. I t  was said by one 
Senator (Mr. Lane of Indiana)-- 

" I t  is utterly impossible for the I'!'c~sitlt~~~t iu the ~unlliplicity of his duties 
to loolr into all these cases ; i t  is physic8aI!y impossible for tlie Sxre ta ry  of 
War to so;  ilnd to facilitate the ~~tIi~ii:iistr:itin~i of crinlinal justice, i t  was 
found necessary to estal~lish this t)ureau." 
Snd another Senator (BIr. Henclricks) said : 

" I am not 1)rep;~retl to rote to nl~oli?;h tlie caourt of military justice. If that 
court be properly constituted ;und tlischnrges its duties legitimately within i t s  
jurisdiction a s  tlie conrt was organizetl under the act of two or three years ago, 
i t  will be a blessing, and I will not vote to abolish the court because of such 
wrong decisions that  it may have made." 
.4ml further on the same Senator referred to the case of one officer in whom he 
was interested in which there hnd I)cm an erroneous conviction, ancl said in 
that connection- 

" I went with hini to see the Judge Advocate General. The case was called 
111) brfore the Judge Advocate General and reviewed, and a t  once he decided, 
that the testimony \\-as not sufficient, and restored the roung man to his posi- 
tion in the Army." 
Further on. referring to this power, the same Senator said: 

" I think i t  is  a protection to the military men of the country to have such a 
court. It will come to be, when the hour of passion, to which my colleague 
has referrecl, shall have passed away, a court deliberate in its proceecfings and,. 
I hope, and have no doubt, wise i n  its adjudication. Then i t  will be a blessing' 

t o  the country and a protection to our military men. Necessnrily, when our 
Army shall come to be 50,000 strong, there will be many military trials for 
military offenses of military men. There ought to be a court of appeal; and 
this is intended to be a court of appeal ; a court in which the judge of the 

' 

courts-martial may be reviewed, ancl if improper revised. Such a court seems 
to me ought to be in the Army." 

(See Cong. Globe, p. 4, 39th Cong., 1st sess.. 1866, pp. 3672-3676, et passim.) 
I t  was these legislative antecedents that  were brought for*ard, without sub- 
stantial change of I~ingu:igr, :IS the esisting law (hec. 1199, Rev. Stats.) now 
under discussion. 

8. This office, while ignoring i ts  right and duty to revise for prejudicial 
other than jurisdictional error, has with strange inconsistency been quick to 
assert i ts power to cleclare a judgment and sentence null and void on the 
gr01111d that  the proceedings were, in its judgment, coram non judice. After 
the large armies of the Civil War had been denlobilized and their activit'ea 
were no longer a matter of immediate concern to this department, and the Army 
had become, in point of size but n small national police force, this office, for 
reasons unexpressed and unknown, restricted itself to the correction of such 
jurisdictional error alone. The practice seems to have been adopted without 
thoughful consideration of the law or policy involved or the resulting injustice. 
The opinions of this office, beginning with the early eighties, assume, without 
argument or reason, that the office was so limited. It can not fairly be said 
that upon this specific question the office has ever fairly and thoughtfully es-  
pressed itself. Extracts fronl two of the opinions, typical of all, will be 
sufficient to show the general character and nature of these holdings. 

In an opinion under date of August 10, 1885, approved by the Secretary of 
War, the Acting Judge Advocate Gen. Lieher held a s  follows : 

"AS the whole matter is understood to be recommitted to this office for ex- 
amination, including the letter referred to. I beg to remark that in acting upon 
the sentence of :I court-m:~rtiiil, thp rerie~.\.inc ;1ut1101 ity acts 1);lrtly i11 :I judicial 
and partly in a ministerial capacity. He ' decides ' and ' orders ' (Army Regs., 
par. 918). Without his decision the sentence is  incomplete. His decision is a n  
esercise of judicial functions, ancl is  a s  much beyond the control of other con- 
xttuted authority as  the findings of the court are  beyond his. He can not be 
ordered to rerolre it, antl if i t  be adherred to, the sentence can be removed 
in no other may than by the President in the esercise of his pardoning power 
l o r  set aside by the President when void by reason of a want of jurisdiction) ." 

I n  the case of Lieut. J .  N. Glass, tried by general court-martial, this office 
in  a review under date of July 20, 1886, siqned by Acting Judge Advocate 
Gen. Lieher, concluded a s  follon~s : 

"The proceedings, findings, ancl sentence in this case having been approved 
by the reviewing officer in the esercise of his proper functions, they a re  beyond 
any power of revision on the part of higher authority, but the President by the 
virtue of his pardoning power may remit the unesecuted part of the sentence. 
The latter coursc i s  respectfully recommended by this office." 

In the opinion first abow cited. whit h is a fair sample of the many that  have 
followed, the then Acting Judge Advorate General took the view that  the pro- 
ceedinqs of a general court-martial could be set asicle for a want of jurisdiction. 
But whence came that  power? In  declaring it  to be competent to declare the 
proceedings of a general court-martial void for want of jurisdiction he evidently 
overloolred the fact that  in declaring a trial mid  for XI-ant of jurisdiction some 
functionary must sit in a n  appellate capacity for which there must be some 
statutory or common law authority. As a matter of fact no statutory or other 
authority can be found for the exercise of the pon7er to declare a trial for want 
of jurisdiction unless it  can be found in that  provision of section 1199, which 
confers a general revisory power upon the Judge Advocate General. If the 
power to revise includes the power to declare proceedings void for want of 
jurisdiction it  must also by any fair construction include the power to  declare 
a judgment wrong a s  a matter of law ancl reverse it. If this office has the one 
power i t  necessarily has the other and if i t  has  not the latter power it  has not 
the former. By the plan language of the statute this office has both. 

9. Nor has the power here contended for ever been questioned by the civil 
courts or other civil authority. To be sure, there a re  many expressions in  
adjudicated cases to the effect that  the duly approved sentence of a court-martial 
'when the court has proceeded within i ts  jurisdiction and the rules governing 
'lts proceednre is a s  final and unassailable a s  a clecision of a civil court of last 
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resort. But it  must be remember, of course, that in each of these cases the  
court mas speaking of collateral attack in the civil courts on the proceedings 
of a court-martial ancl did not have in view the power of the department itself 
to correct court-martial judgment by may of direct revision of it. I have also. 
examined many expressions of opinion by the Attorney Geue~zl  aud find that 
these expressions hare had to do generally with cases in which t l ~ e  final approval 
has been by the Pyesident himself and xo only to the question of whether such 
cases can be reopened by the President or his successor for the pnl'pose of 
undoing what he has once legally clone. I have not found that any aotllurity 
has ever questioned the revisory power of this office to cOrre(:t elW3l's in Innr in 
court-martial proceedure when they amount to a denial of justice. And I may 
be permitted to say that shonld I find such holdings by any anthority other 
than the highest court of the land, I should not hesitate to question the souud- 
ness of the decision. 

I n  this connection, I may say that  it was suq'gested to me by the present 
Judge A(1vocate General himself thxt the finality attributes by the Articles of 
TVar to the power of the several reviewing authorities might be thought to, 
militate against or negative the view I advance. This could hardly be true. 
The statutory power of the Judge Advocate General of the Army conferred by 
1199 Revised Statutes stands nnaffectecl by anything said in the law a s  to the- 
power of appointing authorities. Indeed, the statutes are  not in pari materia. 
They esist for entirely different purposes. They establish different functions 
a11 of \vhich have intlepentlent spheres. The general powers of correction con- 
ferred upon appointing authorities of the Articles of War existed prior to the en- 
actment of the statutes now brought forward in 1199 Revised Statutes and also. 
concurrently with them, without thought of conflict. There is, of course, a field 
of operation for each. The concept of finality referred to is  the finality within 
the system, the fiuality with which all lawyers are  familiar, and which must 
exist in order that  there may be a review a t  all. A judgment of an inferior 
court must be a final judgment before i t  can be subjected to review in an 
appellate court. The action of the appointing or confirming authority directly 
giving effect to the judgment of the court itself gives finality to that  judgment, 
that  is, that  completeness and integrity without which there could be nothing 
for this or any other authority to review. Such judgments are  operative as  
final until nnd unless revised upon review. This concept of finality is so 
fan~il inr  to lawyers a s  to require no further cliscussion. 

10. Such is  the lam, and there is  a pressing necessity a t  this time that  we go. 
back to it, revive it, and act under it. Daily this office reviews records which 
show that  in  the trial some substantial rights of persons standing before courts- 
martial accused of crime have been flagrantly violated or that  convictions have 
been. secured on wholly insufficient evidence. Others show that  'charges and 
specifications a re  sometimes laid under the ninety-sixth ( the general) Article 
of War for acts that  are  not properly to be regarded a s  military offenses a t  all. 
And quite as  frequently cases a re  encountered in which men have  been con- 
victed of serious offenses where upon the evidence the offense committed mas 
not the offense charged or for which they mere tried. Officers of the Army, 
even of the Regular Army, a re  persons unlearned in the law, and, a s  fallible 
beings, may be expected from time to time to commit such errors i n  court- 
martial procedure as  operate to deny the accused right ancl justice and result 
in his unlawful punishment. And such errors a re  even more to be expected 
now, a s  our Army is  expanding and thousands of new officers are  brought into 
the service who have had no military training and no familiarity with miiitary 
law and the customs of the service. For this reason alone there should be the 
closest supervision. 

But  the situation may also be viewed from another aspect. As an American 
institution, our Army must be maintained under law. Our Army can never be 
the most successful Army i t  is capable of becoming except i t  have the highest 
regar? for the rights of the enlisted men, a s  those rights a re  established by 
law. Indeed, the higher the regard for those rights the .greater will be the 
popular confidence in the Army. For  the first time in the history of this country 
we have in fact a truly democratic and popular Army. I t  has come from the 
people. Tens of thousands of homes have been affected. I n  the welfare of 
the Army millions are  concerned directly and the entire public interested 
generally. 

Expediency, in the highest sense of the term, a s  well a s  law, requires that  the 
Army itself be quick to see that  justice be maintained within it. The men now 
drafted from all walks of life and placed, whether they will or not, i n  the mili- 
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tary service of the country a r e  wholly without previous military training and i t  
is only natural to expect many transgressions against cliscipline, certainly in the 
early days of their service. They a re  entitled to justice a s  estnblished by Inw, 
and those who a r e  giving them up to the service of the country have the right to  
feel, to h o w ,  that  they will not be lightly charged with military offenses, nor 
branded while in  the service of their country a s  criminals, except after a fa i r  
and impartial trial and on proof which can meet the lcgal test. 

11. There is  a revisory power here. which must be esercised. I t  will, of course, 
be exercised n i t h  a11 due regard Pnr the proccedine;s nnd strictly within the 
limitations o f  the \yar 

S. T. ANSELL, 
.lcting Jwdge Advocate General. 

Kovlcnrum 10. 

Inasmuch as  this opinion is the result of long and thorough conference with 
my associates in  this office, I would prefer that  each of them read it, and, for 
the benefit of the record, express his concurrence or dissent. 

S. T. ANSETJ., 
Acting J?cdge Atlvocate General. 

Concurring.-James J. Mays. lieutenant colonel, J. A.;  George S. Wallace, 
major, J. A., 0. R. C.; Guy D. Goff, major, J. A., 0 .  R. C.; William 0. Gilbert, 
major, J. 9., 0. R. C.>  Lewis W. Call, major, J. A., U. S. A.; Edward S. Bailey, 
major, J. A., 0. R. C.;  William B. Pistole, major, J. A., 0. R. C.;  E. M. Morgan, 
major, J. A., 0. R. C.; Eugene Wambaugh, major, J. A., 0. R. C.; E. G. Davis, 
major, J. .4., 0. R. C.; Alfred E. Clark, J. A.. 0. R. C.; R. I<. Spiller, J. A., 
0. R. C. ; Herbert ,4 White, lieutenant colonel, J .  A. 

Dissenting.--None. 



WEDNESDAY, FEBRUARY 26, 1019. 

UNITED STATES SENATE, 
COMMITTEE ON MILITARY AFFAIRS, 

Washington, D. G. 
The committee met a t  10.30 a. m. o'clock, pursuant to the call of 

the chairman, in the committee room, Capitol, Senator George E. 
Chamberlain presiding. 

Present: Senators Chamberlain (chairman), New, Beckham, Suth- 
erland, Wadsworth, McEellar, Knox, and Kirby. 

The CHAIRMAN. The committee will now. hear from Col. Clarli. 

STATEMENT OF ALFRED E. CLARK, LIEUTENANT COLONEL, 
OFFICE OF THE JUDGE ADVOCATE GENERAL. 

Senator MCKELLAR. (701. Clark, I believe you have been summoned 
for the purpose of making a statement about courts-martial on the 
part of the department, and unless someone has a suggestion to the 
contrary. I will just ask you to go ahead an$ malie such statement 
as you desire to make, first' giving to the stenographer your full name 
and rank. 

Col. CLARK. My name is Alfred E. Clarli, and I am lieutenant 
colonel m the Judge Advocate General's Corps. 

I reported in Washingtoll for duty in the office of the Judge 
Advocate General about October 1, 1917, and was immediately 
assigned to the Disciplinary Section, a division having to do with 
the examination of the records of general courts-martial. I was 
connected with that section until some time in May, 1918, when 1. 
was relieved from duty in that section and was assigned as counsel 
for the War Department in all valuation proceedings before the War 
Department Board of Appraisers and special boards which had to 
do with the fixing of compensation for properties requisitioned, ' 

commandeered or produced under obligatory orders. Since May, 
1918 I have had no connection with the administration of military 
justice and, indeed, have had very little connection with the office 
in Washington, as my headquarters were in New York and my work 
took me to the various large cities along the Atlantic Seaboard, and 
to the industrial centers of the Eastern States. 

Senator JOHNSON. Are you in the regular service ? 
Col. CLARK. NO, sir. 
Senator JOHNSON. When did you enter the service ? 
Col. CLARK. I was appointed in the Reserve Corps about the 6th 

day of September, 1917, and-- 
Senator JOIINSON (interposing). You came from the bar? 
Col. CLARK. Yes; my home is Portland, Oreg., and I am senior 

member of the firm of Clark, Middleton c% Clark, of that city, where 
106604-1611 1619 
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I have practiced law a good many years. The major part of my work 
for the first two or three months had to do with the examination of 
general courts-martial records, although during that time I did a 
good c'eal of general work such as writing opinions on various mat- 
ters. I think, for several months, all opinions dealing with the 
con~t~ructicn of congressional labor legislation with regard to Govern- 
ment contracts, and all opinions dealing with the application of 
State and territorial legislation to such contracts, were either pre- 
pared by me, or under my supervision; and I wrote opinions dealing 
with the construction of the several requisitory statutes and the 
rules for fising compensation thereunder, and upon other matters, 
but the rnajor part of my time was given to the work of the disciplinary 
section. 

From about the latter part of December, 1917, or early part of 
January, 1018, until relieved from duty in that section in May, my 
status was that of assistant to Col. Davis, chief of the section. We 
conferred together a great deal in relation to individual rases and 
matters of policy in dealing with all classes of cases, an1 collaborated 
in formulating a numbei- of proposed changes and reforms in the 
matter of csurte-martial procedure. 

A lawyer coming from civil life into the Military Establishment, 
upon contact for the first time with courts-martial procedure, is 
inclined to be rather shocked and confused by the apparent summari- 
ness, informality, and the brevity of the record that are presented in 
a court-martial case. That was my reaction at  first, and, frankly, 
I have never quite recovered from it, because, raised in the atmos- 
phere of civil trials, it is very difficult to readjust one's conception of 
judicial procedure in a short time. Shortly after entering into the 
work I was impressed with what seemed to me, sitting in Washington, 
a t  least, the apparent severity of some of the sentences imposed, 
as the gentlemen of the committee probably know in time of war the 
quantity of punishment which may be imposed in a given case is 
confined to the discretion and judgment of the court. There is no 
minimum fixed by statute, with the limitation that there are only a 
few crimes for which the death penalty is authorized. In  all other 
'cases the punishment is such as the court-martial shall prescribe, 
short of death. Some of the sentences, measured by the standards 
applicable to civil life, or in civil courts, seemed to me to be dispro- 

, portionate to the offenses committed, and they disturbed me. I tried 
to analyze them. I made it a practice to read the records of many 
cases other officers had examined, trying to get the psychology of the 
situation, to get the atmosphere in which the officers who sat upon 
the court worked, to put myself in their places; and I reached some 
general conclusions with respect to the few sentences which appeared 
to be extreme-and, by the way, they are but few in number compared 
with the total number, probably a few dozen or a few score out of a 
total of fifteen or twenty thousand, which would really be subject to 
criticism at  the present time. The great majority of the men who 
sat  upon the courts were men who had recently come in from civil 
life, because far and away the greater number of officers of the Army 
were men who came in with the National Army or the National 
Guard, not for the purpose of making the Army their vocation but 
simply to meet the immediate urgent necessities of the war. Those 
men were in deadly earnest. They were confronted with the almost 
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superhuman task of creating an army of trained, dis~iplined men of 
maximum size and maximum efficiency in the minlmum length of 
time, and they were working under conditions which were not always 
the most favorable for the accomplishment of the stupendous task. 
They were impatient of any disposition on the part of men to decline 
to s u b q t  themselves to that intense discipline which seemed to the 
officers absolutely necessary a t  the time, and it seemed to me that, 
in the occasional cases where seemingly harsh sentences were imposed,, 
the officers who sat upon the courts had reflected in these sentences 
the impatience they felt-perhaps the indignation they felt-toward 
men, few in number, who were defiant of military authority or lax 
in the discharge of their duty, or who sought to evade service. 

Study of the records-and I may say I gave a great deal of thought 
to i t  at  the time, because I have never been able to bring myself to the 
attitude of a prosecutor, even in civil practice-made i t  quite apparent 
that there were certain elements in the Army on whom leniency was. 
largely wasted. The draft brought in a sprinkling of pacifists and! 
pro-Germans, so-called conscientious objectors, syndicalists, inter- 
nationalists, I. W. W.'s; and those we have come to classify as Bol- 
shevists. Some of these men were openly defiant of militar discip- 
line; others yielded sullen obedience under pressure, and stif others 
sought to evade military service in sundry ways. you  will find, as I 
did, that in many cases where the sentences were particularly severe, 
when you get the facts of the case and the history of the accused while 
in the Army, the man had back of him a record of sullen or open1 
insubordination, and that he belonged to one of those classes td 
which I have referred; he was not in the Army because he wanted to 
be in the Army, and he did not intend under any circumstances, if he 
possibly could help it, to give unselfish service or yield obedience tor 
military authority. This observation applies to but a very, very 
small percentage of the men in the Army. The overwhelming 
majority were eager for service and willing to submit to necessary 
discipline. Those in a general wayewere the concluslons I reached 
from a study of the records early in my work in the disciplinary 
section. 

I learned from the history of military practices-and what might 
be called the military common law-that it had been the practice of 
the Judge Advocate General's Office for back at  least 50 years or 
more to point out such defects, such irregularities, such condition of 
the record as would render the sentence void for lack of jurisdiction, or 
invalidate i t  because of errors which were to the substantial prejudice 
of the rights of the accused. 

Senator KNOX. Colonel, I should have asked. you this a moment 
ago before you got on a new subject, but when these cases reached 
you, you dealt with them in a reviewing capacity, as I understand ? 

Col. CLARK. Yes, sir. 
Senator KNOX. Prom whom did they come to you ? 
Col. CLARK. They came from the reviewing authorities, as, for 

instance, the- - 
Senator KNOX (interposing). The reviewing authority in the 

field ! 
Col. CLARK. Yes, sir. 
Senator KNOX. Yes. 
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Col. CLARK. For instance, we will say a case was tried, by eneral 
court-martial appointed by the commanding general of the 8 entral 
Department, or the Western Department, as the case may be. 

Senator KNOX. Yes. 
Col. CLARK. And, when the record was finally acted upon by that 

authority the record came direct to the office of the Judge Advocate 
Gener a1 . 

Senator KNOX. That is where you dealt with it. Now, when you 
got through with it, where did i t  go, to some one else? 

Col. CLARK. Well, that would depend. For instance, in the case 
of an officer, the record would go, if i t  had not been finally acted upon 
by the department commander or by the commanding general of the 
Army in the field, to the President through the medium of the Secre- 
tary of War for final action; that is, in cases which required the con- 
firmation of the President in addition to the confirmation of the 
reviewing authority. 

Senator KNOX. That is only in the case of an officer, as I under- 
stand you. 

Col. CLARK. That would be in the cese of an officer, and in all 
cases where a death sentence was imposed in a tactical division, and 
in certain death cases enumerated in the forty-eighth Article of War, 
whether approved by the commanding general of an Army in the 
field or of a department. 

Senator KNOX. I would like to get clearly in my head the course 
of an ordinary court-martial of an enlisted man. Now, see if I am 
correct about it.  A general court-martial is appointed by the com- 
manding officer in the field. When a man is tried before i t  and the 
decree made in his case, it is reviewed by a reviewing officer in the 
field; is that correct ? 

Col. CLARK. NO; I think probably I can clear that up in a moment. 
Senator KNOX. Well, if you will, please. 
Col. CLARK. A man is tried by general court-martial appointed, 

say, by thecommanding general of a department, or the commanding 
general of a tactical division, or any other officer having general 
court-martial jurisdiction. 

Senator KNOX. Limit this, now, to the case of an enlisted man. 
Senator MCKELLAR. Take Camp Meade-the commanding officer 

a t  Cam Meade. 
Col. 8 LARK. That is, when there was a tactical division there at 

the camp. Take Camp Meade- 
Senator MCKELLER (interposing) . Yes. 
Col. CLARK. Kow, suppose that a general court-martial found a 

man guilty of some offense and imposed a sentence of dishonorable 
discharge and confinement in the disciplinary barracks for a term of 
years-the trial record, when authenticated, goes then to the appoint- 
ing authority, the commanding general a t  Camp Meade. Presumably 
the dil-ision judge advocate would make an examination of the record 
and advise with the commanding general. The commanding general 
then had one of three courses to pursue under the practices of the 
War Department a t  that time. First, he might disapprove the ro- 
ceeding in toto, or second, he might find that there were clerica 7 or 
formal errors or omissions, and he would return i t  to the court, calling 
attention to those defects in the record, directing the court to revise 
and bring into the record that which actually happened, but which 

.the record did not disclose; or, if he disagreed with the court as to 
the uantity of punishment, he might return it, expressing his views 

?I and irecting the court to reconvene and reconsider its sentence with 
a view to imposing a greater punishment or- 

Senator CHAMBERLAIN (interposing). Could he fix a lesser punish- - 

ment ? 
Col. CLARK. The commanding general could; es, sir. Or, third, the 

commanding general could approve the recorlas i t  came up to him 
in the first instance-and, of course, approve i t  as i t  came up to him 
corrected-and when i t  was so approved by him, he then could miti- 
gate the sentence in any way he saw fit even down to the point of 
complete mitigation. The commanding general, having the power to 
approve, has power to mitigate any sentence to any extent he sees fit, 
except in the case of a sentence of death, or the sentence of dismissal 
of an officer . 

Senator CHAMBERLAIN. He has also the power, Colonel, to set aside 
a verdict of ac uittal. 

Col. CLARK. f es; in the manner I ex lained a moment ago. P Senator MCKELLAR. AS a matter of act, is that not as frequently 
done as mitigating ? 

Col. CLARK. NO ; I should sag not, Senator ; and if I may digress a 
moment from the question of the Senator who s oke to me a moment 

for reconsideration of sentence. 
P ago, I may say I never approved the practice o sending back records 

Senator MCKELLAR. YOU never did ? 
Col. CLARK. NO; I never did. 
Senator MCKELLAR. Well, I think you are right. 
Col. CLARK. But that is not a statutory power. No such power is 

referable to or conferred by any act of Congress. I t  is a practice that  
has grown up and is crystallized in a presidential regulation promd- 
gated under authority of the revision of 1916 and could be clianged 
to-morrow by a presidential re,dation to the contrary. 

' 

Senator KNOX. NOW, I was endeavoring to get the history of the 
court-martid OF an enlisted man all the way through from the appoint- 
ing of .the original court-martial by the commanding officer in the 
field. We have got that far. Then, I am trying to get a t  what 
becomes of that-where i t  finally goes. 
. Col. CLARK. I have now reached the point where it is assumed that-  
the commanding general has finally approved the proceedings and 
sentence and has perhaps mitigated the sentence pronounced by the 
court. The record then goes direct to the Judge Advocate General 
for review. Under the practice which was followed when I entered 
the office and which seems to have been the practice uniformly fol- 
lowed since the days of the Civil War when the record came to the 
Judge Advocate General for review, i t  was examined to .ascertain 
whet,her or not there were a ~ y  jurisdictional defects appearing in the 
record and also whether or not there were irregularities occurring 
upon trial to the prejudice of fhe substantial rights of the accused. 
Of course if there were jurisdictional defects the sentence was void. 
If there were errors of law occurring upon the trial, such as the ad- 
mission of incompetent evidence or other irregularities which did not 
go to the jurisdiction, but which prejudiced the substantial rights of 
the accused, it was the practice to write a review, write an opinion 
calling attention to these matters, espressing the opinion of the Judge 
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Advocate General with res ect thereto, and transmit the record to the 
Secretary of War througR The Adjutant General with the recom-. 
mendation that the sentence be adjudged null and void and set aside; 
and if this recommendation was concurre4 in by the Secretary of War 
an order would be issued to the commanding genera1,at Camp Meade, 
using thc specific illustration, directing bim to set aside the sentence, 
or t!le War Dcpartment could cntcr its own ordcr annulling the 
sentence without sending the record back. 

Senator MCKELLAR. Colonel, would it interrupt you for me to ask 
a question right thcre 3 

Col. CLARK. No, sir. 
Senator RICKELLAR. I n  reviewing this case you reviewed it wholly 

and alone upon the record as it came up. You did not take into 
consideration any additional proof or affidavit or facts that might be 
adduced ? 

Col. CLAI~IC. NO, sir; the case was reviewed upon the record trans- 
mitted to the Judge Aclvocate General s office. 

Senator MCKELLAR. And if thc trial was regular and there was 
substantial evidence to support the verdict was it tbc rule to confirm 
or aErm ? What is your rule about the facts ? 

Senator KNOX. Scnator McKellar, will you pardon mc-will you 
please let me develop this history? I think it will read better right 
along and make a clearer record if we can develop one thing at a time. 
My particular desire is to find out what is done in relation to the 
quantum of punishment. Now, you have spoken about examining 
the records for errors which appear upon its face. Tow, suppose it 
impresses this reviewing board that the man has rece?vecl too great a 
punishment for the offense, then what is your function? wha t  do 
you do ? 

Col. CLARK. There is no statute or regulations which seem to 
rescribe the function of the Judge Advocate General in such a case, 

gut the'practice was- 
Senator KNOX (interposing). That is what I want. 
Col. CLARK. Where it seemed that the punishment was dispropor- 

tionate to  an offense, even though the record was regular, to submit 
a recommendation to the Secretary of War through The Adjutant 
General, which is t,he usual military course, that the sentence be 
mitigated in part. 

Senator KNOX. NOR, who makes that recommendation? 
Col. CLARK. The Judge Advocate General. 
Senator KNOX. Does be do it personally or through the board of 

which you are a member? 
Col. CLARK. NO; the practice was, for instance, suppose a record 

Game to me and I was impressed with the conclusion that the sentence 
was too beavy. 

Senator KNOX. Yes. 
Col. CLARK (continuing). I would write a review to that effect 

u 

with a recommendatio~l expressing my views. 
Senator KNOX. Yes. 
Col. CLARK (continuing). That would go to the chief of the section, 

who was Col. Davis. He might disagree with me or he might agree 
with me. 

Senator KNOX. Suppose he agrees with you. Now, go on. 
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Col. CLARK. I t  then would go to the desk of the Judge Advocate 
General for his signature. 

Senator ENOX. Yes. 
Col. CLARK (continuing). And if he concurred in what was said in 

the review he would sign that re ort and recommendation and it, 

of War for action. 
l!i' with the record in the case, would t en be transmitted to the Seeretary 

Senator KNOX. It was a signature that was made as a matter of 
course. He made it without an ins ection of the record. 

Col. CLARK. Yes, sir; usually, an d' he would make it after looking at  
the opinion. ISe would assume, as a general rule-of course, he would 
have to in the press of his work-that the statement of facts in the 
review was correct. 

Senator ENOX. And then it went from the Judge Advocate Gen- 
eral's desk to whom ? 

Col. CLARK. It would go through The Adjutant General's Office to - - 
the Secretary of War. 

Senator KNOX. Did The Adjutant General have any function in 
relation to it ? 

Col. CLARK. He would not function on it, as I understand it- 
Senator KNOX (interposing). No. 
Col. CLARK (continuing). But he was the executive officer of the 

Secretary of War. 
Senator ENOX. And he would transmit it to the Secretary of War 

and the Secretary of War had authority to approve or disapprove ? 
Col. CLARK. Yes; and if the recommendation was approved and 

the sentence was mitigated, there would be an order from The Adjutant 
General by direction of the Secretary of War. The Secretary of War 
functioned through The Adjutant General. 

Senator ENOX. Then, let me see if I understand i t ?  A man is tried 
by the general court-martial. The record is reviewed by. the com- 
manding officer in the field; it is sent to the Judge Advocate General's 
office, where it is passed upon by a board; then it is sent by the man 
who passes upon it to the chief of the division; then it is sentfrom the 
chief of the division to the Judge Advocate General; then ~t is sent 
from the Judge Advocate General to The Adjutant Genera1;jand then 
to the Secretary of War. Is  that the history of i t ?  

Col. CLARK. That would be the way it would go-the various steps 
i t  would take, because, of course, at  that time that would be the usual 
course through military channels prior to January, 1918. 

Senator %OX. Yes. 
Col. CLARK. NOW, a little later on, in a reform which was introduced 

by General Order No. 7, the circumlocution of the procedure was very 
much reduced. 

Senator WADSWORTH. What elements were cut out? 
Col. CLARK. We dealt with the commanding general directly. 
Senator MCEELLAR. When was that ? 
Col. CLARK. In  the latter part of January, 1918. 
Senator MCEELLAR. 1918, a year ago 1: 
Col. CLARK. Yes, sir. 
Senator MCEELLAR. SO that it did not go to The Adjutant General 

and the Secretary of War, but directly back to the, commanding 
general '1 
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Col. CLARK. Yes, sir; in certain classes of cases. 
Senator WADSWORTH. Did it go back in the form of a recommenda- 

tion or an order ? 
Col. CLARK. It went back in the form of a recommendation. 
Senator MCKELLAR. Have you any statistics as to how many of 

these court-martial verdicts were modified or changed by the review- 
ing officers during the war? I understand there have been about 
22,000 records all told. Could you give us any information as to 
that ? .- . 

Col. CLARK. NO; I have not these statistics. I have been out of 
touch with the department, with the bureau in Washington, so long, 
that I have not kept m self informed. 

Senator MCKELLAR. %o all of the records have to go back? 
Col. CLARK. The records of all general courts-martial trials go to 

the Judge Advocate General's office. 
Senator MCKELLAR. They go there regularly, regardless of whether 

there is an appeal or anything of the sort? 
Col. CLARK. It is immaterial. 
Senator MCKELLAR. They are reviewed? 
Col. CLARK. The statute fequires that they be transmitted by 

reviewing. authorities. 
senat& MCKELLAR. The defendant has nothing to do with it? 
Col. .CLARK. NO, sir. 
Senator JOHNSON. DO you know how many military prisoners 

there are ? 
Col. CLARK. NO, sir; I do not. 
Senator JOHNSON. DO you know how many resulted during the 

period that you were connected with your investigation ? 
Col. CLARK. HOW niany were confined ? 
Senator JOHNSON. Yes. 
Col. CLARK. NO; I do not know. I have not kept in touch with 

the statistics. During that time i t  was the policy of the department, 
in so far as it was possible, to confine men sentenced to confinement, 
either a t  the station of their organization, when the confinement was 
of short duration, or in the disciplinary barracks; except in cases 
where there was grave moral turpitude, ~ u c h  as theft, highway rob- 
bery, or offenses of that character. The idea back of that policy was 
that in most instances, where a man was sentenced to confinement 
a t  the station of his organization or in the disciplinary barracks, dis- 
honorable discharge was sus ended, so that the man could be restored 
to the service a t  any time i ? he demonstrated that he had in him the 
qualities oY a soldier. And men were going to the disciplinary bar- 
racks, undergoing a period of disciplining and intensive training, as is 
given at  those places, and were going out into the service again after 
a very short period of confinement. A man might be sentenced to 
the disciplinary barracks for 10 years for desertion with a suspension 
of dishonorable discharge. He might go to the disciplinary barracks 
and be back in the service in three or five months, if during that short 

eriod he was able to convince the commandant of the barracks that 
ge really had the qualitie s of a soldier in him. So that the number 
of men sentenced to confinement in the barracks would be no basis 
or guide at  all as to the number actually confined there at  any sub- 
sequent date. Men were passing in and out very rapidly. 
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Senator MCKELLAR. Take the case of a young man from Memphis, 
in, I believe, Camp Taylor, or perhaps it was in Illinois, who got a 
furlough for the purpose of going home to attend the marriage of his 
sister. The marriage was several days later than he had been advised 
that it would take place. I do not remember the exact date, but as .  
I recall it, his furlough expired on Friday night a t  12 o'clock. Either 
through a change in arrangement, or misunderstanding of the date, 
the sister was not married until Saturday, and he remained over to 
witness the marriage of his sister the next afternoon, and left for 
Chicago and then for the camp Saturday night, and arrived there 
Monday morning. 

Senator SUTHERLAND. Was due when ? 
Senator MCKELLAR. He should have been there Friday night a t  

12 o'clock. As I recall the facts, he arrived there Monday mornin f or Sunday. He was immediately arrested and tried by court-martia 
and sentenced to five years' imprisonment for desertion, and from the 
letter that I have received he is still serving. Now, under th8 pro- 
cedure that you have outlined, i t  seems to me to be difficult to under- 
stand how that young man could still be in prison with that kind of a 
review. There are a great many cases like that. 

Col. CLARK. Well, it is very difficult for me to understand, Senator, 
upon that statement of facts, how he could be convicted of desertion, 
because he returned, and palpably his action indicated no intention 
to desert. 

Senator MCKELLAR. Yes. 
Col. CLARK. There must be something more in the record than that, 

because I can not conceive of any court- 
Senator MCKELLAR (interposing). Well, I wrote a letter about it 

but have never gotten an answer from the department about it. I 
will be glad to send the articulars to you. 

Col. CLARK. I would i' e very glad to look up the record of the case. . 
It would be a most extraordinary case. I can not believe that ally 
court-martial would find a man guilty of desertion simply because 
he reported two days late; when he reported voluntarily two days 
after the expiration of his furlough, because there was not any element 
of desertion in that conduct. 

Senator MCKELLAR. Well, that is what i t  seemed to me. 
Col. CLARK. And, i t  is im ossible for me to believe that, upon those 

facts, any court would fin $ him guilty of desertion. Of course, I 
have no doubt at  all if such a case came to the office of the Judge 
Advocate General there would have been no difficulty in holding that 
there was no evidence supporting the charge of desertion upon that 
statement of facts. And the Judge Advocate General has repeatedly 
ruled that, if there is no evidence to support the conviction, i t  then 
becomes a question of law from which the Judge Advocate General 
may deduce that the sentence was void as i t  had no basis to rest 
upon, and unquestionably, a recommendation would have gone for- 
ward in a case of that kind that the seatence should be set aside. 

Senator MCKELLAR. When were you on this reviewing board ? 
Col. CLARK. There was no reviewing board in the department when 

I was down there,. 
Senator MCEELLAR. Well. 
Col. CLARK. I understand from what I have heard that a so-called 

reviewing board was constituted along about August or September 
of 1918. 
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Senator MCKELIAR. Well, how long has i t  been since you have had 
to do with the reviewing of these court-martial proceedings ? 

Col CLARK. Some time in May, 1918. 
Senator MCKELLAR. YOU have not had to do with thcm exclusively 1 
Col. CLARK. My duties have been along other lines of work since 

that time and-- 
Senator MCKELLAR. Would the records show who reviewed i t ?  

Who had charge of that work? 
Col. CLARK. Yes, the records would so show. I was not chief of 

the section that had charge of the work. 
Senator MCKELLAR. YOU were the reviewing officer? 
Col. CLARK. What is that?  
Senator MCKELLAR. YOU were one of the reviewing officers, as I 

understand it. 
Col. CLARK. Yes. From the latter part of December. 1917, or 

early in January, 1918, until May, 1918, I was acting as assistant to 
the chief of that section, and in the discharge of my duties wrote a, 
good many opinions on general questions of administration and super- 
vised and examined, and preliminarily passed upon- 

Senator MCKELLAR (interposing). That was from December, 1917, 
to what date ? 

Col. CLARK. May, 1918. 
Senator R$CKELLAR. NOW. what I wanted to bring out---- 
Col. CLARK (interposing). Just let me complete my statement, 

Senator- reliminarily passed upon the opinions and reviews of the 
various o fi' lcers in that section; and from my desk they went to Col. 
Davis's desk. Col. Davis was the chief of the section. 

Senator MCKPLLAR. Since you left there in May, 1918, who has 
had charge of that class of work? 

Col. CLARK. My recollection is that about that time, or shortly 
after I left, Col. Davis, who was chief of the section, was transferred 
to another office, and Col. Read made head of the section. 

Senator MCKELLAR. Has he been connected with it ever since? 
Col. CLARK. I understand he has been head of the section ever 

since. 
Senator SUTHERLASD. Have there been special reviewing boards 

established ? 
Col. CLARK. I do not know. 
Senator S~TIIERLAND. More than one ? 
Col. CLARK. As I say, no reviewing board, so-called, was estab,lished 

in the department up to the time I was assigned to other work-- 
Senator CIIAMBERIAIN (interposing). How many reviewing officers 

were there a t  that time, a t  the time you left. How many men, whose 
duty i t  was to examine the rccords in the manner in which you have 
so well described, or do you know? 

Col. CLARK. I should say somewhere between 15 and 20, all lawyers 
from -- 

Senator CHAA~BERLAIN (interposing). Civil life ? 
Col. CLARK. Civil life. - --- - . 
Senator CHAMBERLAIK. That was their sole occupation ? 
Col. CLARK. That was their sole duty. 
Senator CHAMRERLAIN. TO examine these records ? 
Col. CLARK. Yes. From about November or December the num- 

ber of records coming in very, very greatly increased. About that 
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time the records were beginning to come in from the draft increments, 
and from that time on, the number of officers doing that work 
increased rapidly-I shoulcl say by May 1918, prohahly 18 or 20 
officers were engaged in that work. 

Senator CHAMBERLATN. HOW much time should elapse between 
the time a court-martial hears the facts of a case and the time they 
pass upon i t ?  I have a complaint here this morning of a man who 
was trie-1 thirty-odd day? ago and the court-martial has never yet 
made a findinq in his case and his brother writes me about it. 

Col. CLARK. Well, 01 course, a court-martial, immediately upon 
the conclusion of the evidence and the arguments, is supposed to go 
into session and continue in the consideration of the case until a 
verdict is reached and sentence pronounced. ,The delay may he 
due to the fact that the record ha., not been acted upon by the review- 
ing authority. 

Senator CHAMBERLAIN. YOU mean the commanding officer! 
Col. CLARK. Yes, sir; but of course, the court-I do not think the 

court would delay pronouncing sentence because that is supposed to 
be dohe a t  once. 

Senator CHAMBERLAIX. There is no rule about it, however? 
Col. CLARK. My recollection is the regulations require the court, 

a t  the conclusion of the trial, to close and proceed to consider the 
case at once. No case has come under my observation where a 
finding was not reached and the accused acquitted or sentence 
pronounced a t  the session which began immediately following the 
conclusion of the trial. 

Senator CHAMBERLAIN. HOW did you construe that article 1199, 
which authorized t'he Judge Advocate General's office to review, 
modify and revise-I do not. know that I am quoting the language 
correctJy. 

Col. CLARK. Yes; 1 know what you mean. I 

Senator CHA~~BERT~AIK. What did you consider that to mean? 
To give you the same power over the sentence of a court-martial 
that a supreme court, the supreme court of a State, would have over 
the lower courts, or the circuit courts or district courts, as the case 
may be; or were your functions different? Did you construe that  
statute to give different power, or any power to the Judge Advocate 
General's department ? 

Col. CLARK. Well, do you wish a categorical answer, or just how 
do you want me to go about answering i t ?  

Senator CHAMRERLAIN. Do i t  in your own way. 
Col. CLARK. I hive a very distinct recollection of the controve'rsy 

that  waged in the bureau concerning that, the latter part of October, - - 
1917. 

What I am about to say preliminanly may not seem directly 
pertinent, but in view of the discussion as to the proper construction 
of section 1199, R. S., it may be interesting. The lat<ter part of 
October, 1917, I wrote a memorandum, and without going into a 
statement of the entire text of the memorandum, I recommended 
that in every case, regardless of the legal sufficiency of the record, 
where, in the opinion of the Judge Advocate General, the sentence 
seemed to be more than i t  shoi~ld have been, a recommendation 
should go forward to the Secretary of War for mitigation. A couple 
of weeks later, no action having been taken on it, I wrote another 
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memorandum alonrr the same lines, because there was in practical 
operation ullder the established practices of the department, 8, 

means of reaching every sentence of that character. 
Senator CHAMBJ~LAIN. TO whom did that recommendation go? 
Col. CLARK. That would go through the chief of the section to the 

Judge Advocate General, or to the Acting Judge Advocate General 
a t  that time. 

Senator CHAMBERLAIN. TO whom did it actually go ? 
Col. CLARK. It *ent to the desk of Col. Davis, and from his desk 

would go to the Acting Judge Aclvocate General. 
Senator CHAMBERLAIN. Gen. Ansell ? 
Col. CLARK. Yes. Those matters were the subject- of discussion in 

the office at  that time. 
Senator CHAMBERLAIN. Did Gen. Ansell agree as to your con- 

struction ? 
Col. CLARK. With my final construction of section 1199, R. S.; no. 

There came up two or three cases-a case in which I wrote an opin- 
ion, the Narber case; a case in which Col. Davis wrote an opinion, 
which involved the conviction of seven or eight noncommissioned 
officers of an Artillery battery for alleged mutiny. In both cases 
it was the view of the office that an erroneous conclusion had been 
reached, and there arose a discussion as to whether the Judge Advo- 
cate General could find in the practices of the department, or in the 
statutes, an appellate power; that is, the power to revise, reverse, 
modify or change the sentences of courts-martial. Gen. Ansell 
wrote a very powerful argument in favor of the construction that 
the word "revise" in an old congressional enactment, which first 
appeared in the statutes in 1862, was broad enough to confer appel- 
late power. 1 was very much impressed with his argument, and upon 
first consideration of the matter agreed with him, .but upon further 
study reached the conclusion that i t  was not a practical construction 
for these reasons, among others, the word "revise" first found its 
way into the statutes in 1862, and was used again in 1864 and in 
1866. These several enactments provided that the Judge Advocate 
General should receive, revise, and cause to be recorded the records 
of eneral courts-martial. 

&en. Holt was Judge Advocate General at'this time and for many 
years thereafter. If I remember right, he was a former Secretary of 
War, anyway a very distinguished jurist. The history of the legisla- 
tion indicates the probability that it was not drafted by Gen. Holt. 
He never construed it as giving appellate power to the Judge 
Advocate General. During upward of 50 years, which had ela sed 
since the legislation was first enacted, it had not been construe: by 
the several Judge Advocate Generals or the successive Secretaries 
of War or by any department or bureau of the War Department 
as conferring that power, and it had been repeatedly construed 
otherwise. The only time i t  came before the courts during this 
whole time was in the case of Mason, the man who tried to kill' 
Guiteau, the assassin of Garfield. Guiteau was confined in the old 
Washington Barracks in Washington. Mason was a serqeant 
guarding the prisoner in the barrazks and tried to shoot him. Mason 
was tried by court-martial and convicted and sentenced to enitenti- 
ary confinement in Albany, N. Y. The Judge Advocate 8 eneral- 
Swaim-reviewed the case under section 1199, R. S., and in a report 
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to the Secretary of War said that, because of facts appearing in the 
record, the proceedings and sentence were illegal and should be set 
aside. 

The 'secretary of War was of a different opinion, and declined to 
order the proceedings and sentence set aside, and Mason then sought 
his discharge in habeas corpus proceedings, contending that the 
word "reviseJ' in section 1199, R. S., vested in the Judge Advocate 
General appellate jurisdiction, and that the report and opinion of 
the Judge Advocate General in legal effect reversed and set aside 
the sentence. The circuit court of the United States for one of the 
New York districts declined to concur in this construction of the 
statute and dismissed the habeas corpus proceedings. 

Senator CHAMBERLAIN. We are all very much interested in that, 
but we want to shorten this up as much as we can. 

Col. CLARK. Very good, I can conclude this then by simply saying 
that I did not finally agree with Gen. Ansell. 1 

Senator CHAMBERLAIN. That was after subsequent investigation? 
Col. CLARK. Yes. 
Senator MCKELLAR. HOW did the question arise if ou had recom- 

mended now, as one of the examiners of these recor il s, or reviewers 
of these records, and you had recommended to the Judge Advocate 
General that this sentence be mitigated, which, as I understand it, 
was practically revision, and a practical reversal in part of these . 
young men in the Artiller Corps, and Ansell believed that they 
should be and that they Kad jurisdiction to so reverse-how did 
the uestion arise in that case ? 9 Co . CLARK. The question arose in the first instance as to jsut how 
those cases would be dealt with, and it was then that Gen. Ansell 
propounded his theory with respect to the construction of section 
1199. He held that the Judge Advocate General had a right to 
simply say, "This case is reversed, " which would operate, as he said, 
to restore the men to the service notwithstanding they had been 
dishonorably discharged and the dishonorable discharge executed. 

Senator MCKELLAR. Well, now, what was done with them? 
1 Col. CLARK. I n  the Narber case-I am speaking now from mem- 

ory-in the Narber case, as I recall it, the sentence was disapproved 
and set aside by the Secretary of War on the recommendation of the 
Judge Advocate General; and in the case of the seven or eight non- 
commissioned officers, as I remember it, the entire sentence was 
mitigated with the exception of the dishonorable discharge, which, 
having been executed, could not be mitigated, and, by direction of 
the Secretary of War, the young men were given permission, upon 
their application to be restored to the service, which was done. 

Senator MCEELLAR. And they are all in the service now ? 
Col. CLARK. Of course, I do not know that. They were all restored. 
Senator MCEELLAR. Then, what became of the records of dishon- 

orable discharge of each one of them ? Those dishonorable discharge 
are still there, except the fact that the Secretary of War had miti- 
gated or remitted and ordered them restored to service. 

Col. CLARK. Oh, the record, of course, of what was done in the case' 
is there as a record. The review of the records disclosed such gross 
irregularities in the trial that they were restored to duty. Of course, 
you could not blot out the written record of the sentence of dishonor- 



174 
P 

TRIALS BY COURTS-MARTIAL. 

able discharge, but taking the proceedings as a whole, the effect of it. 
was blotted out by the subsequent proceedings. 

Senator MCKELLAR. Take that as an illustration. What difference 
is there between the actual practice which was followed out b your 
department as to these cases and the opinion of Gen. Ansel as to 
what might be done? 

i 
Col. CLARK. Well, the fundamental difference is this: According 

to Gen. Ansell's construction of section 1199, the Judge Advocate 
General was the Supreme Court of the Army; he could reverse, revise 
and modify, or make such disposition as he saw fit of any case when 
i t  oame up to him. 

Senator KNOX. AS the act of.a judicial officer? 
Col. CLARK. AS the act of a judicial officer, and direct what pro- 

ceedings should be thereafter taken in the case. 
Senitor CHAMBERLAIN. That might have wiped out the dishonor- 

able discharge. 
Col. C L A R ~ .  Yes; but you can not get men back into the service 

without their consent after a dishonorable discharge has been 
delivered to them. 

Senator MCKELLAR. Of course, you have annulled the order, set 
aside the finding. If there had been a dishonoraljle discharge, then 
i t  would have been different. 

Senator CHAMBERLAIN.' What provision did that construction of 
the law-while you might mitigate the sentence, you could not wipe 
out or blot out the dishonorable discharge. 

Col. CLARK. Well, now, you ask me what was the difference? 
Senator MCKELLAR. Yes. 
Senator CHAMBERLAIN. Yes. 
Col. CLARK. That, as I have stated, was Gen. Ansell's theory. 

The other, in practice did not result in a technical annulment of the 
sentence unless i t  was affected with such irregularity as should render 
i t  invalid. 

Senator MCKELLAR. Which you did not think was so in this 
particular case ? 

Col. CLARK. Oh, yes; that is what the Jud e Advocate General's 
office held, if my memory serves me right-t ph at i t  was so tainted 
with error, substantial in its nature, that i t  should be set aside, and 
this was done in both these cases; but the men had been dishon- 
orably discharged, and, as I understand it, their discharges de- 
livered- 

Senator CHAMBERLAIN (interposing). Yes. 
Col. CLARK (continuing). And it has always been. held by the 

War Department that when you have executed a dishonorable dis- 
charge by delivering i t  to the man there is no power can put him 
back in the service without his consent. 

Senator MCKELLAR. NOW, let me ask you this question- 
Col. CLARK (interposing). Because i t  operates as a cancellation 

of the contract of enlistment. 
Senator MCKELLAR. Let me ask you this further question: Do you, 

or do you not think that the Judge Advocate General ought to be 
clothed with power to reverse, annul, revise, mitigate all these 
sentences that come to him? Do you not think that he ought to 
have the power to do it by law? As I understand your contention, 

pr 
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it is that he has not the power. Do you not think he ought to have 
that power ? 

Col. CLARK. NO; I do not think so. 
Senator CLARK. Why ? 

' Col. CLARK. I will tell you why. I first promise by saying I 
believe that there should be a military judicial appellate tribunal. 
We can agree upon that; but, I do not agree with the proposition 
that the appellate tribunal of the Army should consist of one man 
and that man the head of the whole prosecuting organization of 
the Army, any more than I would assent to the proposition that 
the Attorney General of the United States should finally review all 
cases tried in all the Federal courts of the United States by his 
assistants. The proposition is entirely inconsistent with the con- 
ception of an impartial appellate judicial tribunal. That is my 
view about it. 

Senator MCKELLAR. It sounds like a very. reasonable one, too. 
Col. CLARK. The assistants to the Judge Advocate General many 

times are prosecutina cases; assistants to the Judge Advocate Gen- 
eral are advisors to t8e various commanding enerals having general 
court-martial jurisdiction. These assistants !? erquently write to the 
Judge Advocate General for his opinion as to whether certain evi- 
dence will sustain proposed charges; as to whether certain specifica- 
tions state offences, and as to the proper course to take with respect 
to the prosecution of charges arising in the service. And to say that  
the officer who advises with and directs the work of all his assistants 
should finally sit as an appellate judicial tribunal, is entirelyrepug- 
nant to my idea of proper military or civil appellate procedure. 

Senator MCKELLAR. Then, what sort of a tribunal, in your judg- 
ment, should have such power ? You sa that some tribunal should, 
and I agree with you that some tribuna should. Now, how should 
it be constituted in your judgment? 

S 
Col. CLARK. If i t  should be concluded that there should be an 

appellate judicial military body with either the usual appellate 
powers that  a law court has, to reverse or modify, or with power to 
try cases de novo upon law and fact, these are two views to take. 
One is that there should be a judicial body wholly independent of 
departmental control- 

Senator MCKELLAR (interposing). A civilian body ? 
Col. CLARK. Well, it is immaterial whether it is composed of officers 

of the Army or men selected from civil life, providing the members 
are not under any sort of departmental control; that is, subordinate 
or subject to the order of any military authority. If, as I say, it be 
determined that there should be an appellate tribunal, in my jud - 
ment it ought to be a tribunal constituted by Congress, which shou k d 
provide for the appointment of the members thereof in the usual 
manner by the President and coniirmation by the Senate, leavin to 
the President the discretion as to selection-whether he shall se 5 ect 
distinguished lawyers from the Army, or distinguished lawyers from 
civil life, or distin uished lawyers in part from the Army and part 
from civil life-an 5 constitute the ersonnel so appointed a judicial 
body subject to no militar control! That is the only way you will 
get an appellate tribunal t 1 at  would function impartially as such. 
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Senator KNOX. I suggest, Mr. Chairman, if the colonel does not 
have anything that he wants to add himself, that we proceed with 
another witness. 

Senator CHAMBERLAIN. Is  there anything that you wish to add? 
Col. CLARK. There are one or two matters that 1 might very briefly 

suggest. 
Senator MCKELLAR. We would be glad to have you do it. 
Col. CLARK. After it had been concluded in the department that 

the appellate power was not lodged in the Judge Advocate General 
we sought to evolve a practical method, under existing legislation, 
by which records would be reviewed by the Judge Advocate General 
before the promulgation of sentence, so that the sentence as finally 
pronounced would conform to the recommendation of the Judge 
Advocate General. 

- 

There is no doubt that under existing legislation-the thirty- 
eizhth article of war-that the President, through rules of procedure- 
m;;ay lawfully control the conduct of a case from its inception until 
the execution of final sentence in such manner as he deems roper. 
As a result of our study, General Order No. 7 was very 
largely by Col. Davis, who was the head of the section. I collabo- 
rated with him in the work. The eneral order directed that before 

CY sentences were published the recor s should come to the office of the 
Judge Advocate General for review. In military practice a sentence 
does not become effective until published, and until published is 
subject to change and modification by the reviewing authority. The 
records which came up to the Judge Advocate General for review, 
pursuant to this eneral order, included all cases involving sentence 7 of death, dismissa of an officer, or dishonorable discharge. The class 
involving dishonorable discharge would reach practically all of the 
heavy sentences imposed upon enlisted men. ' I t  reached all cases 
where execution of sentence operated to change the status of a soldier. 

Senator CITAMBERLAIN. DO you have anything to do with the cases 
on the other side-cases of men in France ? 

Col. CLARK. Well, there is an Acting Judge Advocate over there 
who functions on those cases, but a certain class of cases have come 
over for presidential confirmation. 

Senator CHAMBERLAIN. I just have in mind a case that was tried 
on the other side iu November, where a young lieutenant was tried 
by court-martial, and the court sentenced him to dismissal from the 
+my. Now, that did not involve the disgrace, quite as much of a 
disgrace, as imprisonment in the penitentiary, although it was bad 
enough. The commanding officer ordered the court to reconvene, as 
I understand it: told the court that the charge against the officer 
ought to require imprisonment. The court reconvened and recon- 
sidered the matter, dismissed him from the Army and sentenced him 
to the penitentiary. 

Col. CLARK. Well, under the articles of war as they were revised 
and enacted in 1 9 1 ,  the commanding general of an army in the 
field-an army in the field o erating against hostile forces-- 

Senator CHAMBERLAIN f interposing). T happen to know about 
that case because he is the son of an old friend. I know there is no 
question about what was done. 

Col. CLARK. The commanding general of an army in the field has, 
under the Articles of War, power to confirm and carry into execu- 
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tion sentence of dismissal of an officer below the grade of a general 
officer. Does that answer the question ? 

Senator CHAMBERLAIN. Yes; except this fact, it  shows that the 
commanding officer in the last analysis disposes of the case, and the 
Judge Advocate General's office does not have any modifying power 
under his own construction. 

Col. CLARK. I do not follow you to that conclusion. 
Senator CHAMBERLAIN. The court-martial dismissed him from 

service. They did not find enough evidence to convict him or to 
send him to the penitentiary, but the commanding general recon- 
vened the court and directed them to reconsider the matter, and in 
addition to the dishonorable discharge from the Army sentenced 
him to the penitentiary. 

Col. CLARK. And then what happened ? 
Senator CHAMBERLAIN. He went to the penitentiary. 
Col. CLARK. What happened-did the record go to the Judge 

Advocate General ? 
Senator CHAMBERLAIN. I do not know, but assume that i t  did. 
Col. CLARK. I have no doubt that it did. 
Senator CHA~&BERLAIN. I assume it did. 
Col. CLARK. Suppose the Judge Advocate General finds that the 

trial was regular in all respects-could he substitute his judgment? 
Senator CHAYBERLAIN. He could not under your construction of 

1199, but under the construction that some of the officers insisted 
upon that you had an appellate jurisdiction you could reverse the 
finding of the court-martial. 

Col. CLARK. I do not understand that anybody went so far as to 
suggest that under section 1199 the Judge Advocate General, where 
the record was regular and sufficient, could substitute his judgment 
as to the quantity of punishment to be imposed for that of the court 
and reviewing authority. 

Senator MCKELLAR. Well, you ought to have that power outside 
of the commanding officer. 

Col. CLARK. That may be true, perhaps. 
Senator MCKELLAR. I think we ought to give that power to some- 

body if they have not got it. I do not understand that an appellate 
court has a right, in the absence of errors of law, to substitute its 

' 

judgment for the judgment of a jury. Of course, in an equity case 
the court tries the case de novo upon appeal, but in the ordinary case, 
if there is any evidence to sustain the verdict, and prejudicial errors 
of law have not been committed, an appellate court has no right to 
im~ose  its views. 

Senator CHAMBERLAIN. There ought to be some provision in the 
law; if it  is not there, he ought to be accorded the power. With 
the commanding officer controlling, a man is practically acquitted; 
then the commanding officer tells the court to get together again 
and convict this man. 

Col. CLARK. When you were out of the room that question came 
up. Now, there is no statutory authority, as I said a while ago, 
giving to the commanding officer power to send a record back for 
reconsideration of the sentence imposed. It is authorized by presi- 
dential regulation. I have always thought that practice was a bad 
practice, although once in a while a case comes up in which the bad 
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practice could be invoked with good grace. I remember very well 
in the cases of a couple of doctors last winter, one a t  Camp Funston 
and the other a t  Camp Beauregard. ,In one case the doctor made a 
casual examination of a man and passed him on with an order ivhg 
him double duty, whatever that means, and he was dead 48 % ours 
later from double pneumonia. The officer was dismissed from the 
service by a sentence of a court-martial. After examination of the 
record, when it came to the office of the Judge Advocate General, 
the conclusion was reached that there was willful neglect in the 
discharge of a legal duty, which caused, or at  least accelerated the 
death of an enlisted man, and that it constituted involuntary man- 
slaughter. Upon a memorandum proposed by me, approved by 
the Judge Advocate, and signed by the Secretary of War, that 
record was sent back with direction to the court to reconvene and 
reconsider the case, with a view to imposing a harsher sentence. 
Upon reconsideration the court adhered to its former conclusion, 
and the same procedure was followed, with the same result in the 
other case referred to. 

Senator CHAMBERLAIN. That was the Judge Advocate General's 
Office that did that?  

Col. CLARK. NO; i t  was not, Senator. I t  was the Secretary of War, 
upon recommendation of the Judge Advocate General. The President 
was the confirming authority in each of the cases. They came up 
from tactical divisions. 

Senator REED. However that may be, does i t  not bring us to this 
point: that, after all that is said and done, the trial court-martial 
itself is subject to the command of the President and that all the 
elements of the trial wiped out ? 

Col. CLARK. Well, no, if I understand you correctly. The court 
need not change its conclusion. I do not ask you, Senator, to ap rove 
the practice. I have stated re eatedly that I am against it. g a v e  
always been against it, and thm g tthat i t  is repugnant to the ordinary 
practices, of course, civil or military. , I merely was illustrating-- 

Senator REED (interposing). Yes. 
Col. CLARK. The disposition to seize hold of a practice which we do 

not approve, when the unusual character of a case seems morally to 
justify such course. 

Senator REED. Of course, mob law is a good thing sometimes. 
Col. DAVIS (interrupting). I have a great deal of practice along 

the lines that Col. Clark has just spoken about. I have also sat on 
innumerable courts-martial. While a commanding officer has 
authority to return a record, he does not return i t  for the imposition 
of a greater sentence. It is simply returned with a recommendation 
that a more severe sentence be imposed, and I think it safe to say that 
in 99 cases out of 100 the court never changes its first verdict. 

Col. CLARK. I n  this connection I refer again to the case coming u 
from Funston, and the case coming u from Beauregard. I thin& 
Senator Chamberlain is familiar with t i' ose cases. I n  each case the 
Secretary of War sent back the record with a very strong memoran- 
dum directing the court to reconvene and reconsider, with a view 
to imposing a greater'punishmei~t. In  each case the court recon- 
vened and respectfully adhered to its former conclusion, but I think 
the practice is not a good one, and as I said before i t  has no statutory 
sanction, and i t  may be done away with by a change in the regulation. 
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Senator MCKELLAR. Well, consider a regulation now that permits a 
commanding officer of an army to direct a court-martial to reconvene, 
and to give greater sentence--- 

Col. CLARK (interposing). No; they can nbt direct them and never 
do. 

Senator MCKELLAR (continuing). Or recommends that---- 
Col. CLARK (interposing). It never does direct them- 
Senator MCKELLAR. Well, I used the wrong word perhaps. 
Col. CLARK (continuing). To impose a greater sentence. But there 

is a regulation which authorizes the commanding general, or the 
reviewing authority in any case, to return a record with direction to 
the court to reconvene and reconsider, and he may add to that his 
im ression, his view, with respect to the adequacy of the punishment. 

{enator MCKELLAR. There is no law to that effect? 
Col. CLARK. NO; there is a presidential re ulation. 
Senator REED. Well, I would like to as f one other question-I 

hope the interruption will be pardoned, because I can not say, Mr. 
Chairman, and I do not know whether this is a subcommitte- 

Senator MCKELLAR. I t  is a full committee. 
Senator REED. If i t  is a subcommittee- 
Senator CHAMBERLAIN (interposing). I t  is a full committee. 
Senator REED. Don't you think that the law ought to be so written 

that in every case upon request the record should be reviewed de 
novo by some a pellate authority ? ,  2 Senator Mc ELLAR. Senator, he was just asked that uestion, and 
stated that very fully just before you came in, but I will e very glad 
for the witness to answer your question. 

'b 
Col. CLARK. Perhaps the inquiry of the Senator presents the ques- 

tion. from a little different angle. His inquiry now is, assumin that  
an a pellate tribunal was desirable and was constituted, whet er i t  P shou d have power to try a case de novo. 

ph 
Senator REED. NOW, I want to add, so that the record will be 

perfectly clear, I did not say a tribunal, necessarily, but some appel- 
late authority; i t  might be an officer, i t  might be the Judge Advocate 
General, i t  might be even the President' acting, of course, upon the 
recommendation of the Judge Advocate General, but the point I 
am trying to bring out is wehther that power ought not to be vested 
somewhere with a right of de novo jurisdiction; that is to say, the 
record having been made up, the right should exist to try the case 
without being bound as to findings of fact; and the right also to 
reopen the case for the purpose of taking additional evidence, if . 
necessary, or correcting errors. In other words, the rule that applies 
in equity appeals in most States, or chancery proceedings should be 
applied. 

Col. CLARK. On that question my mind is not settled. The officers 
in the field, of course, are primarily responsible for discipline. They 
are in the atmosphere of active operations. They are now exclusive 
triers of fact; they know a great deal more about the necessities of 
Army discipline than any one sitting comfortably in an office in 
Washington. I do not think anybody sitting in an office in Wash- 
ington can get the same viewpoint as the man in the field who is 
wrestling with the real problems of Army discipline. Somewhere 
you will have to lodge the power to finally try and dispose of dis- 
puted questions of fact. The law now lodges that with a jury of 
officers in the field convened by the commanding general. I am 
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not prepared to say that you should give some man here in Washing- 
tion, whatever may be his rank or station, the authority to retry 
disnuted questions of facts. 

Senator REED. Well, now, would you say that the rule you suggest 
should not a t  least obtain to the extent that if this board found 
that the findings was against the clear preponderance of the evidence - - 

i t  may sct i t  aside? 
- 

Col. CLARK. Well, in some civil iurisdictions that is the rule. In 
my jurisdiction, for instance, if th"ere is any evidence to support a 
verdict the appellate court may not consider the weight of the 
evidence. 

Senator REED. That is the trouble. 
Col. CLARK. Yes. 
Senator REED. If you send a case--just let me illustrate that-I 

had a case presented to me before this war entirely, of an officcr who 
was tried ovcr in the Philippine Islands; the charge was drunkenness, 
and i t  figured down in the last analys;~, when put to the acid test, 
that the charge was supported by one Chinaman who, under the undis: 
puted evidence, was in a state of terror to such an extent that he 
could not-anybody with any good judgment would not give much 
weight to what he said-the charge was dcnied absolutely by the 
officcr, and he was supported as to his appearance, manner, and 
demeanor. That is all the Chinnman had to go on. Seven or eight 
white witnesses, two of them doctors, happened to have met him- 
I think they were doctors, according to my recollection, I know they 
were officcrs-and yet the court-martial found him guilty. The case 
was set aside by Gen. Crowder because of errors of law, but if the 
rule there that if there was any evidence to sustain a charge a man 
might go to his death on such character of evidence as I have given; 
I think that i t  is utterly repulsive to the ideas of modern justlce. 

Senator Kwox. I do not see how he could go to his death without 
implicating the Judge Advocatc General's office and the War De- 
partrnen>t and the President, because they have all got to review his 
case. 

Senator REED. But they do not have the right. 
Senator KNOX (interposing). But they do review them from the 

side of clemency. They do not review them judicially, but they 
review them from the side of clemency. There is not any case of 
hardship that does not automatically have to go through the hands 
of these special officers. If i t  is a case of clemency, he so recom- 
mends. That is thc way I understand it. 

Col. CLARK. That is correct. 
Senator REED. That is simply a question of pardon. 
Senator KNOX. Right along that line. 
Senator REED. It was an awful case. 
Senator KNOX. I never heard of a worse one. 
Col. CLARK. Last January, 1918, there was prepared in the office 

of the Judge Advocatc General-I prepared it, Senator-a bill 
designed to confer very full appellate power upon the President. 
He, of course, would probably function in the usual case up011 the 
rccommendation of the Judge Advocatc General. The President is 
the Commander in Chief of the Army, the final confirming power in 
many cases, with the final and ultimate power to issue military 
orders. If appellate power is to be lodged in a military officer, the 
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pro er place to lodge it is with the President. A bill was prepared 
snBcopies were transmitted to Senator Chamberlain, chairman of 
the Senate Military Committee, and Mr. Dent, chairman of the House 
Military Committee, with letters analyzing the proposed bill and 
setting forth the rcasons in support of i t  with the history of prior 
legislation. The letters, I believe, were prepared by Col. Davis and 
myself, and signed and transmitted by the Secretary of War. 

Senator CHAMBERLAIN. That was last January? 
Col. CLARK. January, 1918. The bill was introduced in both 

Houses, and I never heard what the outcome was. 
Senator CHAMBERLAIN. The committee did not think that i t  

granted any further power than you already had, so that disposed of 
it and we did not act on it. 

Col. CLARK. The proposed act provided that the President could 
disapprove, modify, vacate, or set aside in whole or in part any 
finding or sentence and direct the execution of such part of any 
sentence that has not been vacated or modified. 

Senator KNOX. He has that power under the pardoning power. 
Col. CLARK. With this distinction. Senator: It will be observed 

under the pardoning power he does not modify a sentence. 
Senator KNOX. He may. He simply exercises clemency. Could ' 

he not modify? He can, for instance, cut off the imprisonment, and 
in civil cases allow the findings to stand, or he can allow the civil 
disabilities to stand. He can modify in any way he sees fit. 

Col. C ~ A R K .  A man can have his sentence mitigated through the 
exercise of the Executive power of pardon to the extent of a full and 
complete pardon, and the effect of that is to forgive the offense. 
This bill was designed to give to the President the power to vacate 
a finding and say the man is not guilty. 

The lan uage that I have referred to was incorporated in section 
1199, w h i z  provides that the Judge Advocate General shall perform 
certain duties. Now, the reason for this proposed amendment was 
this: Except in the word "revise" found m that old le islation, to 
which I have previously reterred, there mas no appe ate power- % 
lodged anywhere except as suggested by Senators throuqh the exer- 
cise of clemency. It was the view of some very good civilian lawyers 
who were tem orarily in the service that no court would sustain the 
claim for appe late power in the Judae Advocate General in view of P 
the history of the legislation and tpe construction given for over 
50 years. 

Senator CHAMBERLAIN. But some diff ered ? 
Col. CLARK. Undoubtedly. I said that a while ago-there were 

some very ood lawyers who took the op osite view. 
Senator HAMBERLAIN. But some of t ose who are on this com- 5 

mittee took op osite views. 
1 

Col. CLARK. 5 think tho? were mistaken. 
Senator CHAMBERLAIN. Well, I thought your view was wrong. 
Col. CLARK. That is simply a difference of opinion that frequently 

arises among lawyers. But, as I said when you were out of t h e  
room, -regardless of whether you differed or not, the idea of vesting 
appellate power in the Judge Advocate General, who is the chief 
rosecutor of the Army, is just as fundamentally unsound as te  

kdge the appellate power in the Attorney General of the Lnited. 



States to review and revise all cases, civil and criminal, which are 
tried by his various assistants in the various courts of tho lTnited 
States. 

Senator CHAMBERLAIN. Well, the Judge Advocate Gcneral of the 
British Empire has that reviewing 

Col. CLARK. I understand that t goWw. e Judge Advocate General of the 
British Army makes a report and recommendation which goes to 
the Military Secretary for confirmation. 

Senator CHAMBERLAIN. DO YOU wish to put that in the record or 
not; has it ever been printed 1 

Col. CLARK. The bill 8 
Senator CHAMBERLAIN. Your analysis. 
Col. CLARK. My analysis of the proposed bill probably has not been 

printed-I will put i t  in the record. There was transmitted to the 
chairman of thc Senate Military Committee and to the chairman of 
the House Military Committee with the draft of the proposed biu 
communications signed by the Secretar of War, but which were i: prepared by Col. Davis and myself for t e Judge Advocate General 
analyzing the bill. I think it was a two or thrce page communica- 
tion, but, whcther or not that was ever printed I do not know, because 
I did not follow the history of the measure any further. My analysis 
referred to a mornent ago was, in briefer form, incorporated into the 
communications transmitted by the Secretary of War. This pro- 
posed amendment was intended to put in the hands of thc President 
beyond any cluestion, in addition to the power to exercise clemency, 
which he always has, the power to vacate, modify, or set aside in 
whole or in part, any findings or any sentcnce. This law was intended 
to give him the broad power to vacate any finding or sentence, and 
when so vacated it was held for naught and wiped out in legal con- 
sequence. Now, if you are going to have an appellate tribunal in 
the full sense, I do not think it should be lodged in any one man, 
because, after all, if the President has this power, he will function 
through the recommendation of subordinate military officers. And if 
you are to have an appellate military tribunal, as I said while you 
were out a while ago, Senator, why not have a military court with 
members who have no conventional obligations to the Military Es- 
tablishment, who are not subject to orders of a superior officer, who 
have a degree of permanency in their positions, and can exercise 
unbiased and impartial judicial discretion and authority? 

[The memorandum referred to is here printed in full as follows:] 

Subject: Proposed amendment of section 1199, Revised Statutes. 

ANALYSIS. 

The proposed amendment vests in  the President these powers: 
(a) To disapprove, vacate, or set aside any finding, in whole or in part. 
(b) To modify, vacate, or set aside any sentence, in  whole or in part, and direct the 

execution of such part of the sentence as has not been vacated or set aside. 
( c )  To suspend the execution of sentence in such class of cases as he may designate 

until there has been opportunity for him to consider and act thereon. 
(d) To return any trial record to a court through the convening authority for recon- 

sideration and correction. 
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HISTORY AND CONSTRUCTION OP BECTION 1199. 

The legislation now found in section 1199, Revised Statutes, originated in 1862 and 
went through a number of changes without affecting its substantial character. 

It has always been the practice of the Judge Advocate General under this legislation 
to examine the records of trial b general courts-martial principally wlth a view of 
determining whether the proceeJngs were regular and valid, and to make a report 
thereon through the Secretary of War to the President. 

Throughout the whole history of the legislation it has been the settled construction 
of the War Department and its officers to regard as final the judgments of courts-martial 
when approved by the reviewino authority, except in  cases where the proceedings 
were so irregular as to be void. %allowing this construction, i t  has been repeatedly 
held by the Judge Advocate General that a sentence pronounced by a court-martial 
and a proved by the proper reviewing authority was final and could not be revoked, 
modiked, or set aside by the President, or by any department of the Government 
unless the court was without jurisdiction or the proceeding invalid. All that could 
be done was to mitigate or remit the sentence in  the exercise bf the President's power, 
and this action left the conviction untouched. 

It may be interesting to note that during the Civil War by.independent legislation 
i t  was provided that the sentence of death or imprisonment in  a penitentiary should 
not be carried into execution until approved by  the President. 

ADVISABILITY OR NECESSITY OF THE PROPOSED AMENDMENT. 

Under the present Articles of War any officer competent to convene a general court- 
martial is authorized to approve and carry into execution any sentence affecting an 
enlisted man, exccpt the death sentence. 

Additionally the commanding general of a territorial department,, or territorial 
division, may approve and carry into execution a sentence of death imposed upon 
p?rsons convicted of murder, rape, mutiny, desertion, or as spics, and.the dismissal 
of an officer below the grade of brigadier general. For the purpose of m~litary admin- 
istration the United S t a t ~ s ,  its Territories, and insular possessions, are divided into 
departments, and in time of war the power referred to may be exercised by the officers 
commanding these d~partments. 

And the commanding general of an Army in the field i n  time of war may approve 
and carry into execution sentences of like nature. 

I n  all these cascs no confirmation by the President seems to be authorized or con- 
templated by the existing Articks of War. Of course, the officer approving the sen- 
tence is authorized, i f  he sees fit, to suspend execution until the pleasure of the Presi- 
aent is known, but he is not required to do so. 

Thus it will be sren that the President is not vested with any authority to set aside, 
disapprove, or modify any finding or sentence. 

In  time of peace, with a small Army, officc-red by men familiar with the customs of 
the service and having some knowledge of the principles of miiitary law, this system 
did not develop any s~rious defects. Instanc-s of injustice were rare, and on the whole 
the administration of military justice was satisfactory. 

An entirely different situation is now pr-sented. A large number of officers are 
being brought into the service through various training camps. Their training ie 
limited to a psiod of three months and most of them had no previous military expe- 
rience of any character. With this training they have been appointed to grades in  
the Army f .om major down to second lieutenant. A very large humbc-r of officers with 
little actud exp5rience and very limited training have been brought into the Army 
through the draft of the National Guard organizations. A considerable number of 
officers have been called into active duty from the Officers' Ressrve Corps. These 
officers are eli$ble to sit on courts-martial. It is no refl~ction upon them to say that 
they are in  the main wholly unacquainted with the customs of the service and have 
had little, i f  any, opportunity to become familiar with the principles or practices of 
military law. 

It is not a t  all surprising that as a result there have been numerous errors occurring 
in trial by courts-martial, many of them very prejudicial and affecting the substantial 
rights of accused persons. I n  some of these cases dishonorable discharge has been 
imposed, in others long sentences of confinement, in  others both forms of punishment. 

This situation has been materially mitigated and improved by General Order No. 7, 
promulgated January 8, 1918. This order provides that execution of sentenceinvolv- 
ing death, dismissal of an officer, or dishonorable discharge of an enlisted man, where 
i t  is not intended to suspend the sentence of dishonorable discharge, shall be sus- 
pended until the record has been reviewed in the office of the Judge Advocate General, 
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and its legality determined. While this order is proving he1 ful and beneficial in its 
operation, there is still lacking the power to modify, set asi&, or vacate a finding or 
a sentence, in  whole or in  part, for procedural errors occurring to the injury of the 
accused, not going to the jurisdiction of the court or directly violative of some man- 
date of statute or regulation. 

The act of Congress which contained the present Articles of War was approved 
August 29, 1917. Eight oE its articles (Arts. 4 13, 14, 15, 29, 47, 49, and 92) went into 
effect a t  once, and the remaining articles, 11; in number, became effective March 1, 
1917. Before they went into effect the present Manual for courts-martial had been 
prepared and by order of November 29, 1916, promulgated to the service. This 
manual analyzes and explains all the changes. I t  was in the hands of the service 
some little time before the new articles as a whole went into effect and the transition 
from the old code to the new code caused very little confusion or embarrassment. 
There did grow up a somewhat cumbersome procedure under the old code, and the 
new revision of the manual greatly simplified and clarified the procedure and was 
gsnerally regarded as a yery great and needed improvement. 

The changed conditions which now confront us due to the magnitude of the war 
and the very large Army which is being assembled and the comparative inexperience 
of its officers have already produced other instances of manifest injustice. Inevit- 
ably they must produce many more. And this situation has brought up  for discus- 
sion the question which has been somewhat discussed in the past, vie., the creation 
of some appellate jurisdiction competent to modify or reverse, in whole or in  part, 
the proceedings of a court-martial after the same had been approved by the convening 
authority. This question has been agitated before, but the opinion of the men in 
the military service has so far successfully opposed the establishment of such appellate 
jurisdiction. This op osition was based upon the view that the primary purpose of 
military justice was &e maintenance of discipline and that appelate jurisdiction 
would mean delay and thus impair discipline. 

The problem has been to find some appellate jurisdiction that would avoid the 
consequence of unnecessary delays and at  the same time give opportunity for the 
correction of errors affecting the substantial rights of the mdividuals, both  officer^ 
and enlisted men. I t  seems to me that this can be accomplished by lodging the 
powers in the President. He is Commander in Chief of the Army. As such he is 
the supreme military authority and bears to the military establishment a relation 
very similar to that occupied by a supreme court in the structure of civil judiciary. 
Upon him devolves the duty of securing efficient service and maintaining discipline 
in  the Army. At the same time he should be authorized to correct instances of 
injustice to the individual. 

CONSTRUCTION OF AMENDMENT. 

The propos~d amendment vests in  the President the power to disapprove, vacate, 
or sot asid- anv finding, in  who13 or i n  part. To disapprove, vacate, or set aside a 
finding in t o t o h  to destroy its legal existence. To disapprove, vacate, or set aside a 
a finding i n  part is necessarily to reduce its quantity or severity. A familiar illnstra- 
tion of the exercise of this power would be to approve only so much of a finding as 
involved a lesser included offense, such as approving only so much of the finding of 
guilty of d s rtion as found th- accused guilty of absence without leave, or approving 
so much of the finding of guilty of felonious assault as found a person guilty of simple 
assault. 

The Presid~nt  is also vested with the power to modify, vacate, or set aside any 
sentence, in  whole or in  part. The word "vacate" and the words "set aside" are 
words of s2lf-construction. The word "modify" as here u s ~ d  clearly means "to 
moderate," "to qualify," "to soften," as defined in Worcester's Dictionary. I n  State 
v .  Lawrence (12 Oreg., 297), the Supreme Court of Oregon said: 

"In a gennral sens-, to modify means to change or vary, to qualify or reduce; and 
unless there is something.in the text or special usage, the words are to be taken in their 
plain, ordinary, and popular sense. The power gven  to modify or abolish implies 
the existence of the subject matter to be modified or abolished. When exercis-d to 
modify, i t  does not destroy identity, but effpcts some change or qualification in form 
or qualities, powers, or duties, purposes, or objects, of the subject mattrr to be modifird, 
without touching the mode of creation. The word implies no power to create or bring 
into existence, but only the power to change or vary in  some degree an already created 
legally existing thing." 

So, under the power to modify, the Pr~sident could not create or call into legal 
existence a new s.ntence, change the identity of a sent-nce, or pronounce a snntcnce 
different in character than that in  being, but could only change or vary the existing 
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sentence by way of reduction. To change the form of punishment would be to call 
into existence something legally different from that pronounced by the court, and the 
bme would be true of an attempt to increase the punishment imposed because this 
would be to pronounce a new sentmce. 

Perhaps the scope of the proposed amendment could be made clearer by suggesting 
some analogies. The power to reverse, modify, or set aside, in whole or in part, any 
finding or sentence of a court-martial finds its analogy in the civil courts in  the ap el 
late power lodged in the Supreme Court. I t  is proposed to authorize the ~resi$)ent 
to suspend execution of sentences in  such classes of cases as he may designate until 
there has been an opportunity for review, and this is like unto the powerfound in 
civil codes to suspend execution of a judgment pending a pellate review, in order 
to preserve the status quo. The rovision in the propose~amendment authorizing 
the President to return the recorato the convening authority through the court for 
a reconsideration is simply an enlargement of the power which he now exercises in 
relation to the cases which are required to come to him for confirmation. In other 
words, it is designed to give him the same power with respect to all cases which will 
come to him for appellate review under the proposed amendment as he now has with 
tespect to cases which com6 to him for final action. 

You will observe that the proposed legislation authorizes the President to desig- 
nate the classes of cases in which sentences will be suspended until reviewed by the  
Judge Advocate General and report made to the President. Now, in a great majority 
of cases tried by courts-martial, there will be no necessity for suspending the sen- 
tences. Indeed, in  many classes of cases there will be no necessity for Presi- 
dential review. For instance, special and summary courts deal with minor offenses. 
These courts have a very limited jurisdiction as to the sentences which may be imposed 
and the liability of error and serious injustice is not present in these classes of caaes. 
The classes of cases intended to be reached are those which involve sentences of 
death, dishonorable discharge, dismissil of an officer, long terms of confinement, and 
the like. By leaving to the President the power to designate the classes oi casts i n  
which execution of sentences may be suspended pending his action the practice to 
be followed may be adjusted from time to time. The needs of the service may differ 
in different localities. I t  may be found that one practice should be adopted in the 
theater of actual hostilities and that another should be adopted in localities far removed 
from the seat of war. It probably would be inadvisable to make any hard and fast 
rule applicable alike to all places and conditions, and under the proposed legisla- 
tion the President will have authority to adjust the practice to be followed to meet 
changing conditions and the special needs of any time or place of military operations. 

ALFBED E. CLARK, 
Lieutenant Colonel, Judge Advocate, 

Asszstant to the Judge Advocate General. 

Senator CHAMBERLAIN. There was a clause in that bill that referred 
to continuing the functions and power of the Judge Adyocate General. 
What was the purpose of that?  I t  had nothing to do with that pro- 
posed amendment. 

Col. CLARK. Why, I presume-I do not recall now-but I presume 
the purpose was to make as simple as possible the proposed amend- 
ment which was the inter olation of certain clauses in section 1199. 

Senator CHAMBERLAIN. 5 es; but would it not have this effect, too: 
I t  would have combined in one man the power of Provost Marshal 
General as well as the powers of the Judge Advocate General, because 
it conferred upon him the powers that he had always exercised, as I 
recall the act, and I have not seen it for a year. 

Col. CLARK. Why, as Judge Advocate General, yes; but I do not 
understand that language, continuing the duties of the Judge Advo- 
cate General as such would have any relevancy whatever to the 
duties of a Provost Marshal General simply because the same man 
happened to be holding both offices. They are distinct offices. This 
Ianguage has been continuously used in all the variations of the 
statute for something over 50 years. I may say also with respect to 
the use of the word "revise" in the statutes you will find that i t  is 
also used in the statute which defines the powers of the Judge Advo- 
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cate General of the Naty. The words "to receive, revise, and cause 
to be recorded," in the enactment of 1880, takes these words bodily 
from the old legislation defining the powers of the Judge Advocate 
General of the Army. I might say also that in the Navy officers 
having general court-martial jurisdiction exercise the power under 
presidential regulation to return a case to the court for reconsideration 
of its sentence. 

Senator CHAMBERLAIN. I think there are some cases more aggra, 
vated in the Navy than there have been in the Army. I have read 
the records of a great many cases where the commanding officer in 
the Navy has practically ordered the court-martial to reconsider the 
case-- 

Col. CLARK (interposing). Well, I was reading in the New York 
papers the other day, Senator, in connection with one of those cases 
coming up from the third district a statenlent by Sccretary Daniels 
saying that he was wholly dissatisfied with the sentence first imposed 
and that he sent it back and directed the court to reconsider and im- 
pose an adequate punishment, as the result of which the punishnlent 
was increased. 

Senator CHAMBERLAIN. Well, it  is not right. As a lawyer coming 
from civil life, do you not find that in the Military Establishment the 
autocratic view of it is usually imposed in the sentences and in the 
handling of these men ? 

Col. CLARK. I do not agree at  all with t'he practice, and I think 
that the direction of the commanding general is very patent at t ima 
with the court. I will say, however, in fairness to the courts, that 
in the very great majority of cases sent back with direction that they 
reconsider with a view of imposing a heavier sentence, that the courts 
do not follow the recommendation. 

Senator CHAMBERLAIN. Not always. 
Col. CLARK. Oh, in the very great majority of cases they did not. 

I will venture the assertion that the records u-ill not show that they 
follow the recommendations in one-third of the cases. 

Senator CIIAMBERLAIS. Does not that recommendation of the 
commanding officer to men who are inferior to him in rank usually 
go as an order, rather than as a recommendation? 

Col. CLARK. I do not think so. I m-ill tell you why; because I 
say, in the great majority of the cases they decline to obey it, and 
if i t  were an order they would obey it. I do not think that in one 
case out of t h e e  the courts have incrcased the punishment. There 
are instances, and they are not at  all few, where the court actually 
diminished the punishment when the case m-ent back for reconsidera- 
tion. Presumably as an expression of their resentment for some- 
thing said in the order directing the court to reconsider-but that 
does not make the practice desirable at  all. 

Now, I may say that under General Order No. 7, which was put 
in operation in January, 1918, the record came direct to the Judge 
Advocate General, and we built up a practice during the months of 
January, February, March, April, and May, whle I was in that sec- 
tion, of not only caJling attention to jurisdictional and legal defects, 
but also accompanying the record with a recommendation as to the 

lace of confinement, and the quantity of punishment that should 
ge imposed, with a view of securing some uniformity of policy in 
respect to the amount of punishment imposed for certain classesof 
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offenses. I do not know what became of that practice after I left 
' the section, but understand that there was a change. 

Senator CHAMBERLAIN. Since you left that branch of the service, 
you have been connected with the Provost Marshal General's office, 
have you not, or have you been doing some other service? 

Col. CLARK. I have never had any connection whatever at  any 
time with 'the office of the Provost Marshal General. 

Senator CHAMBERLAIN. But you were connected with the Judge 
Advocate General's office, this branch of i t  ? 

Col. CLARK. I left the disciplinary branch in May, 1918, and a t  
that time was assigned as counsel for the War Department in all 
matters of valuation of property requisitioned or produced under 
obligatory orders. 

Senator CHAMBERLAY. DO you gentlemen want to ask any further 
questions ? 

Col. CLARK. Were there any specific cases that you had in mind 
that came up during these months that I was connected with that  
department ? 

Senator CHAMBERLAIN. I think not. 
Col. CLARK. I had to do with the death cases in France and those 

negro riots at  Houston. 
Senator CHAMBERLAIN. Those were very interesting cases. Did 

you review Ansell's testimony on those cases ? 
Col. CLARK. I have not seen Gen. Ansell's testimony at  all. I have 

seen no testimony, and all the information I have had about this 
investigation I have gotten from the headlines of some of the New 
York papers. 

Senator CHAMBERLAIN. Well, in those death cases in France, where 
the sentence of death was im osed, they would have been carried into 1 executi~n so far as the Ju  ge Advocate General's office was con- 
cerned and so far as the Secretary of War was concerned, would they 
not? - . -  They - were only saved by executive order, by order of the 
Yres~dent ? 

Col. CLARK. Well, of course, a part of that I can answer directly 
and a part I can not. I never saw the order or recommendation 6f 
the Secretary. Of course, that would be a matter between him and 
the President. I understand, however, that the Secretary did not 
recommend that the sentences be carried into effect. 

Senator CHAMBERLAIN. Well, of course, I may have been mistaken. 
Col. CLARK. I never saw the order. 
Senator CHAMBERLAIN. I t  went through the Judge Advocate Gen- 

eral's office, however. 
Col. CLARK. I have a very intimate acquaintanceshi with those i cases, because they disturbed me for a couple of mont s. I wrote 

the memorandum, a copy of which served as the basis for all the 
facts stated in the memorandum written by Gen. Ansell about A ril 
15 to Gen. Crowder, and the memorandum submitted by &n. 
Crowder the next day to the Secretary of War. I understand also 
that some of those facts were incorporated in the report or memo- 
randum of the Secretary of War to the President. 

Senator CHAMBERLAIN. Well, you recommended, and I think Ansell 
recommended, that these sentences be modified, did you not ? 

Col. CLARK. That is partly correct and partly incorrect. Now, I 
ean state in a few words--- 
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Senator CRA~~BERLAIN (interposing). What did you do '2 
Col. CLARK (continuing). What was done in those cases? 
Senator CHAMBERLAIN. What did you do ? 
Col. CLARK. Well, I think the records came into the office of the 

Judge Advocate General in the latter part of February, 1918-Feb- 
ruary 26 or 27. They were sent at  that time to Maj. Rand for review. 
Maj. Rand was a very able lawyer and was formerly first assistant to 
Mr. Jerome, district attorney of New York. Mr. Rand prepared 
reviews in which he found that the sentences were legal and justified, 
and submitted a recommendation for the action of the Judge Advo- 
cate General to the effect that they be carried into execution. The 
The records had come over with a strong recommendation on the 
part of Gen. Pershing and the judge advocate of the division in 
which the cases arose that, as a matter of proqer punishment for the 
offenses and as a matter of military expediency, these sentences be 
confirmed and their execution directed. That was the state of the 
records cominq from Prance. As I say, Maj. Rand prepared first 
the reviews. In  one of the reviews he set out the statement of Gen. 
Pershing in full. In  the other three he did not, but simply referred 
to the fact that he had incorporated i t  into one of the opinions. As 
I now recall the matter, those records, with the reviews prepared by 
Maj. Rand, then went in to Gen. Ansell and Col. Mays, who were 
officing together. 

Senator KNOX. What was Maj. Rand's recommendation? 
Col. CLARK. That the sentences were legal, justified, and that they 

be carried into execution. 
The reviews, in the usual course of things, would go to the Presi- 

dent, through the Secretary of War, for his information. Maj. 
Rand's reviews went into the office of Col. Mays and Gen. Ansell 
shortly after the records were received, and were returned to Maj. 
Rand with the suqgestion that he incorporate Gen. Pershing's state- 
ment in each of the reviews instead of only in one. This was done 
and they then went back again to Gen. Ansell and Col. Mays. 

I understood a t  that time that it was the intention of these officers 
to recommend the execution of the sentences, and that the reviews 
came back to Maj. Rand solely for the purpose of having three of 
them made a little more full by putting in Gen. Pershing's recom- 
mendation that they be carried into effect. 

Sometime later, I would say alon about the latter part of March, 
Gen. Crowder called me in and said I e had just gotten the reviews in 
these four cases, that Gen. Pershing was very insistent that, in the 
interest of military discipline, they be carried into effect; and that 
Gen. March, who had come back from France not long before- 
some months before, and who was familiar with the conditions-he was 
then Chief of Staff-was of the same view. He said he was disturbed 
about them and he wanted me to take the records, study them, 
make a careful review of all the facts, and then study other cases of 
like offenses that had been tried in the same and other divisions, and 
see what punishment had been imposed. 

Senator &OX. Had they gone to Gen. Crowder from Col. M,ays 
and Gen. Ansell? 

Col. CLARK. I assume so, because they had found their way to his 
desk. 
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Senator KNOX. And there was no suggestion of mitigation? 
Col. CLARK. Not up to that time. 
Senator KNOX. I want to get the thing correctly. 
Col. CLARK. They had gone in for his signature and he asked me 

to make this examination. 
Senator MCKELLAR. Gen. Crowder asked you to do this? 
Col. CLARK. Yes, I did so, in each of these cases, wrote a review 

which ave the facts quite fully, pointing out the age of the men, f, when t ey enlisted, the character of the evidence, and concluding 
with the statement that there was some evidence in each case which 
would justify a jury in finding a verdict of guilty: that is, if they 
believed the evidence for the prosecution. No recommendation was 
then included. I prepared at  the same time a memorandum for 
Gen. Crowder's own personal information, which apparent1 
prepared about April 10, 1918, as i t  bears that date, in w K ich was I 
reviewed the cases more at  length, called attention to a number of 
other cases tried in the same division, and in other divisions, in 
which there were acquittals or where convictions occurred and short 
sentences'were imposed for similar offenses, and summed up my con- 
.elusions with respect to these four cases in this language: 

The length of time which elapsed after the alleged offenses and before the men 
were brouyht to trial, the expeditious and seemingly formal manner in which they 
were tried, the lack of any apparent effort on the part of counsel for the accused to 
make a real defense, the circumstances of extenuation shown in the records-especi- 
ally in  the cases of the two men convicted of sleeping on post-altogether, and coupled 
with the disposition made by the same court of other cases of like nature arising in the 
same organization about the same time, make up a record on which i t  will be difficult 
to defend or justify the execution of death sentences by way of panishmnet, or upon 
any grounds other than that, as a matter of pure military expediency, someone should 
be executed for the moral effect such action may have upon the other soldiers. 

That was submitted with the reviews where there was no recom- 
mendation attached. 

Senator MCKELLAR. Did that go t b  Gen. Ansell, too? 
Senator KNOX. NO; i t  came from him. 
Col. CLARK. I may have given him a copy. This came from me. 
Senator KNOX. What Senator McKellar wants to get at  is.some- 

thing you said before he came in, that i t  went to Gen. Ansell and 
Col. Mays for their recommendation and they sent it in to the Judge 
Advocate General. 

Col. CLARK. Yes; that is the original reviews by Maj. Rand that  
concluded with a recommendation that the sentence-- 

Senator MCKELLAR (interposing). Be carried out. 
Col. CLARK. Yes. They went through the hands of Col. Mays and 

Gen. Ansell first. Then they came back to Maj. Hand for some addi- 
tion to his reviews. He sent them back with the additions and they 
found their way into Gen. Crowder's desk, and it was at  that time 
that he asked me to take the cases and study them and make a more 
amplc review and submit a history of other and like cases in France. 

Senator MCKELLAR. I understand you perfectly. As I understand 
you, these court-martial findings inflicting the penalty of death on 
these four soldiers in France had come to Gen. Yershing and he had 
a proved them, and it had gone to Gen. March, and he approved R t em, and then they were sent to this reviewing officer, and from him 
they went to Gen. Snsell and he approved it. 
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Col. CLARK. NO; they first wcnt to the commanding general of the 
First Division, Gen. Bullard, as I remember it, and he approved them, 
and his judge advocate, Col. Winship, wrote a strong memorandum 
in favor of carrying out of the ~ e ~ t e n c e s .  Then the records went to 
Gen. Pershing. He as not the final confirming authority, because 
these sentences could only be confirmed by the President, but Gen. 
Pershing attached to the records a memorandum in which he very 
strongly recommended, for reasons which he outlined in his memo- 
randum, that these sentences be carried into execution, that it was 
necessary to inflict the death penalty upon thcsc soldiers for the 
offenses which they had committed-two for slecping on posts in the 
front-line trenches and two for willful disobedience of orders-in 
the interest of Army discipline. Then the records came to the oEce 
of the Judge Advocate General. In cases,where the President has 
to confirm ultimately the records, in ractice, go to the Judge Advo- 
cate Gcneral; and hc, in practice, alt i' ough there is no statute requir- 
ing him to do so, transmits his views to the President with the record 
so that the President may be aided and guided in the conclusion he 
reaches by an expression of thc views of law oficcr. Now, the 
records came from Gen. Pershing to the Judge Advocate General, and 
that was the point at  which they went to Maj. Rand for the prepara- 
tion of these reviews. 

Senator MCKELLAR. What did the major do with them? 
Col. CLARK. He recommended that the sentences be carried into 

execution. 
Senator KNOS. We got all that story. 
Senator MCKELLAR. I've just missed it. I t  is rather interesting 

and I would like to hear it. 
Col. CLARK. Then, to repeat in part what I have already said, they 

came back to Maj. Rand for him to include in all four of his reviews 
the rccommendation of Gen. Pershing, which he had merely included 
in one and by reference included in the three others. Then they went 
back to the office of Col. Mays and Gen. Rnsell and from there found 
their way to Gen. Crowder's desk, because afterwards he gave me the 
records, stating he wished to further review them. He wanted me to 
study the cases and prepare a more ample review; study like cases, 
and that was what I did, and in connection with that I submitted in 
support of it a review of many other cases of like nature. 

I submitted this memorandum that I referred to a moment ago to 
Gen. Crowder. The reviews which I submitted concluded with no 
recommendations, but I understood afterwards that there was a rec- 
ommendation added to each of these reports in accordance with the 
recommendattion of Gen. Pershing; or, at least, that there was no 
legal objection to the execution of the sentences. I do not think I 
have ever seen the final recommendations submitted, but my under- 
standing is that some such recommendation was added to each of my 
reports. 

Now, after all of this data had been laid before Gen. Crowder, and 
this was along about the loth of April, I had a talk with Gen. Ansell 
about the cases, because I felt very strongly about them. I differed 
with some of the other officers in the office, and I was ready to argue 
these cases with anybody who started any discussion. I had a talk 
with Gen. Ansell, and as nearly as I can remember, he said, in sub- 
stance: "I understand you do not believe those sentences of death 
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from France should be executed?" I replied: "Most emphatically, 
I do not"; and further, "General, I wish you would take those re- 
views that I have repared-they are on Gen. Crowder's desk- 
1 wish you would ta [ e the memorandum I have pre ared for his in- 
formation supplemental to the reviews," and "I thin % you will agree 
with me that the sentences should not be carried into execution." 
'1 do not know whether he agreed with me at  that time or not. I was 
of the view that he did not. Three or four days later he wrote a 
memorandum to Gen. Crowder in which he referred to the ages of 
these men, to the fact that they were young men; that they were all 
voluntary enlistees; to the character of the defense-in fact, all of 
the data found in his memorandum were taken from this memoran- 
dum of April 10 prepared by myself for Gen. Crowder; and he con- 
cluded with the statement that he did not think the sentences should 
be carried into execution. That was on A ril 15, as I remember it, 
five days after I had laid before Gen. Crow $ er all this data. On the 
16th of April, or in the meantime, I understand now, Gen. Crowder 
added a recommendation in each case to the reviews that had been 
prepared recommending that the sentences be carried into execution. 
On the 16th of April Gen. Crowder prepared a memorandum for the 
Secretary of War in which he practically took the whole data in my 
memorandum and laid before the Secretary of War the whole histor 
of the cases and like cases, so that the Secretary could act with fu i 1 
knowledge of the facts in each record, as well as full knowledge of all 
the facts gleamed from an examination of other records. 

Senator MCKELLAR. I would like you to put that into the record. 
Col. CLARK. I will be very glad to. 
Senator MCKELLAR. Your private memorandum. 
Col. CLARK. This is my private memorandum. 
Senator MCKELLAR. Well, put all of that in. 
Col. CLARK. I have no personal knowledge of the history of the 

cases thereafter, but I have understood, perhaps I am mistaken, 
though, that the Secretary of War, about the 1st of May, which 
would be two weeks later, recommended to the President that the 
sentences be not carried into effect. That, I say, is simply my 
understanding. 

Senator CHBMBERLAIN. YOU do llot know that. 
Col. CLARK. I do not know. I never saw the memorandum. That 

is just simply my understandin , and I may be mistaken. 
Senator MCKELLAR. Evident y so, for it contradicts that, as I re- 

call it. 
f 

Col. CLARK. Well, there should be no difficulty in getting the facts, 
because whatever memorandum was transmitted by the Secretary of 
War would be a part of the files of the cases. 

Senator WADSWORTH. Was there not a letter published in the news- 
papers by the Secretary of War addresscd to the President recom- 
mending clemency for two of those men ? 

Senator CHAMBERLAIN. I only know what the testimony before us 
was. My understanding of i t  was that Gen. Pershing, the Judge 
Advocate General, or Gen. Crowder, or Gen. March, and Secretary 
Baker all concurred that the sentences should be executed. Now, 
that was as I understood the evidence which was before us. 

Senator Wa4Dsw0~~H. well, there may have been a statement, 
however. 
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Senator SUTIIERLAND. I saw that statement. 
Senator WADSWORTII. There was also a statement from Gen. 

Ansell either before this committee or elsewhere, that two of these 
cases, involvino sleeping on post, were brought to the attention of 
the President %rough a member of the Judiciary Committee of the 
House of Representatives. 

Senator CHAMBERLAIN. That is right. 
Senator WADSWORTH. And that was done a t  the suggestion of Gen. 

Ansell, because, in his desperation, he felt that that was the only 
way in which the President apparently could be reached, because 
the Judge Advocate General's Department had not sent forward 
memoranda containino the facts as he felt they should be sent, but 
i t  now appears that tRe Judge Advocate General's Department did 
send that memorandum. 

Senator CIIAMBERLAIN. Did Gen. Crowder recomrncnd clemency ? 
Col. CLARK. NO; as I said before- 
Senator WADSWORTEI (interposing). No, he did not recommend 

clemency; but ior the information of the President he sent forward 
the memorandum which had just been put into the record written 
by Col. Clark and which recommended clemency. 

Senator CHAMBERLAIN. My recollection of thc evidence does not 
disagree materially with yours--not that the facts did not reach the 
'Secretary of .War and the President but that the recommendations 
based upon those facts were against the exercise of clemency. That 
is the way I understand it, but I may be mistaken. 

Senator ' \ T T ~ ~ s w n o ~ ~ ~ .  There is a distinct discrepancy between the 
statement of Gen. Ansell and the letter given to the press the other 
day by the Secretary of War and with the statement of the colonel 
here. 

Senator CIIABCBERLAIN. Yes; there is. 
Col. CLARK. Yes; I understand there was a recommendation at- 

tached to those reviews that I prepared recommending that the 
sentences be carried into execution, but that there was also delivered 
to the Secretary of War an additional memorandum in the form of a 
letter by Gen. Crowder which embodies substantially all that was 
contained in my memorandum of April 10 to him, and additional 
observations. 

Senator Ibex. You stated, did you not, that Maj. Rand had 
recommended that the execution be carried into effect? 

Col. CLARK. Yes. 
Senator K ~ o x .  And did his rccommcndation go along with the 

record when i t  was transmitted to t,he Secretary of War9 
Col. CLARK. NO, sir. The final review would be the only one that 

would go forward, and I assume that when the review of the facts 
which I made was adopted as the review to which the Judge Advocate 
subsequently attached his recommendation, the prior reviews, which 
never were signed, would be disregarded. 

Senator KNOX. AS a matter of fact, however, when i t  did get to the 
Secretary of War the only recommendation that had been made was 
the recommendation that the judgment be carried out except your 
own personal recommendation in the private memorandum that 
you made up for the benefit of the Judge Advocate General. Is not 
that correct ? 
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Col. CLARK. There is no doubt but that there was attached to the 
reviews which I formerly made a recommendation that the sentences 
be carried into esecution, and that whatever supplemental informa- 
tion the Secretary obtained he obtained in this additional memoran- 
dum which Gen. Crowder submitted about April 16. 

Senator CHAMBERLAIN. Does that conclude the foreign cases, the 
A. E. P. cases? If i t  does, I would like to ask a question or two about 
the Houston riot cases. 

Gen. Ansell himself wrote quite a brief on this subject that you are 
now discussing-these four cases in Europe, didn't he, or was it a 
letter ? 

Col. CLARK. Gen. Ansell wrote a memorandum to Gen. Crowder 
in which he discussed the four cases and advised again recommend- 
ing the death penalty. 

Senator CHAMBERLAIN. He did that later ? 
Col. CLARK. That was on April 15, 1918. 
Senator CHAMBERLAIN. Was that letter forwarded by the Judge 

Advocate General to the Secretary of War? 
Col. CLARK. I do not know that, Senator, of course. 
Senator CHAMBERLAIN. But you do know that your memorandum 

went forward ? 
Col. CLARK. NO. 
Senator CHAMBERLAIN. I think Ansell's complaint was that his 

' 

letter was not placed before the Secretary. 
Col. CLARK. Oh, I did not say i t  was. Gen. Crowder wrote a 

memorandum of his own to the Secretary of War, in which he incorpo- 
rated practically verbatim what I had written to him plus some 
observations of his own. 

Senator CHAMBERLAIN. Yes, go ahead. 
Senator WADSWORTH. So that the recommended action &ally 

made by the Judge Advocate General was not a rigid one? 
Col. CLARK. Well, I imagine, if my understanding is correct, I 

imagine it was concluded with the sentence, "It is recommended that 
the sentence be carried into effect," or "that there is no legal objec- 
tion to carrying the same into effect." 

Senator CHAMBERLAIN. That is what you understood? 
Col. CLARK. But with all these other facts submitted. Of course, 

now, I have never seen the recommendation. 
Senator KNOX. IS the recommendation that judgment should be 

carried into effect accompanied by reasons showing why i t  should 
not be done ? Have you considered that ? 

Senator WADSWORTH. That is what I observed-lacked a certain 
degree of rigidity. 

Senator KNOX. I think you are right about that. 
Senator CHAMBERLAIN. NOW, Colonel, if that concludes those cases, 

I went to ask you about the Houston riot cases. My recollection of 
that was that a number of those sentences were carried into effect 
and the convicted men executed without an appeal or review of those 
cases. Do you know whether or not that is correct? 

Col. CLARK. Yes, I am entirely familiar with the history of the 
&st Houston riot case. 

Senator CHAMBERLAIN. HOW many men were executed as a result 
of those trials ? 

106604--1-13 
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Col. CLARK. I can only answer that as to the first trial. I have 
before me my rough draft of the opinion finally promulgated as the 
o~ in ion  of the Judgc Advocate General in thc case of the trial of 63. 
They wcrc thosc chargcd with thc mutiny and murder. 

Senator CIIAA~BERLAIN. Pardon me, Col. Cla~k, thcrc tvas an inter- 
ruption. Did you statc in answer to my question how many of thmn 
wire cxccuted'!; 

Col. Cl,nlr~r. I was just coming to that. I said I had only personally 
examined--- 

Senator CIIA~~BERLAIN (interposing). Pardon me. 
Col. CLARK (continuing). The record of thc trial of 63. Thcre were 

other and later trials and I did not examine the records of those 
trials; but I am referring now to the first trial, and this is the case in 
which a number were executed upon the order of thc department 
commander beforc the records were sent forward for review. 

Senator CIIAMBERI,AIN. Who mas the commander down there at 
that time ? 

Col. CLARK. My recollection is i t  was Maj. Gen. Ruckman at  that 
time, but I think he was subsequently relieved and assigned to some 
other command, perhaps retired. 

Senator MCKELLAR. They were executed before the papcrs got 
herc. 

Col. CLARK. Yes, sir. 
Senator CIIANBERLAIN. That is what 1 am trying to bring out. 
Col. CLARK. Now I will give you the number in just a minute. 

There was Scrgt. Nesbitt and 12 others-Scrgt. Wesbitt and 12 
others- 

Senator CHAMBERLAIN (interposing). They were hanged ? 
Col. CLARK. Yes. 
Senator CHAMBERLAIN. SO there might have been errors-- 
Senator MCKELLAR (interposing). Why were not these records - 

brought up ? 
Col. CLARK. Well, of course, i t  would be difficult for me to say. 

Under the -4rticlos of War the commanding general of a territorial 
department in time of war is authori~ed to approve and carry into 
efTcct the death sentence in certain classes of cases. 

, Senator MCKELLAR. What rule is that ? 
Col. CLARK. That is the forty-eighth article of war. For instance, 

under the forty-eighth article of war, in addition to the approval 
required by the forty-sixth article, confirmation by the President is 
requircd in certain cases before sentence of death is carried into exe- 
cdtion. Subdivision D reads : 

Any senteuce of death, except in the cases of persons convicted in time of war of 
murder, rape, mutiny, desertion, or * * * as spies; and in such excepted cases 
a sentence of delth may be carried into execution upon confirmation by the command- 
in? general of the Army i n  the field, or by the commanding general of the territorial 
department or division. 

Yow, the procedure followed by Gen. Ruckman in the case was 
this: A general court was convenecl; the case was tried cluring a 
period of 30 days or more; a co y of the record was transcribed from 
day to day as the case proceedeB; Col. Dunn, the departmental judge 
advocate in the Southern De artment examined the record from day 
to day as the case proceede$ and a t  the conclusion of the trial and 
the conclusion of the examination made bp the departmental judge 

&ocate, i t  seemed expedient, apparently, to Gen. Ruckman to  
exercise the ower which the forty-eighth article of war conferred 
upon him anB approve and carry the sentences into cxecution. 

Senator CIIAMBERLAIN. Those men, then, were given no oppor- 
tunity to ask for a review of their cases? 

C0l. CLARK. NO, sir. 
Senator CHAMBERLAIN. And none to appeal for clemency? 
Col. CLARK. No ; none whatever. 
Senator CHAMBERLAIN. Why did they bring up the other csscs to 

the Judge Advocntc General's office 8 
Col. CLARK. The other- 
Senator CHAMBERLAIN (interposing). There were-there were alto- 

gether 63 who were tried. 
Col. CLARK. Well, the records came up in the usual course. 
Senator CHAMBERLAIN. Oh, yes. 

a Senator SUTHERLAND. Only 13 of them were sentenced to  death 
as a result of the first trial ? 

Col. CLARK. That is all. 
Senator SKJTHERLAND. And the ot.hers all had other sentences 

im osed upon them 'l 
801. CLARK. Yes; sentences ranging-there were a number that .  

@ere acquitted. Some were given 3 years, some 5 years, some 10 
years, some 20, and some life. 

Senator ENOX. What was the charge upon which they were tried? 
Col. CLARK. They were charged with mutiny and murder. 

.. Senator KFJOX. They are the classes of cases that the commanding 
general is authorized to execute? 

Col. CLARK. Yes, sir; t,hey mutinied, a company of them or more; 
stole about 50,000 rounds of ammunition and took their rifles and went 
down into the city and killed many unarmed, unoffending citi~ens-I 
have forgott'en now how many were killed. 

Senator CHAMBERLAIN. Several people. 
Col. CLARK. Oh, that would hardly- 
Senator KNOX. DO you Icnow, Co1. Davis ? 
Col. DAVIS. There were 15, I think, sir. 
Col. CLARK. And i t  develoj-Jed in the subsequent trials that there 

were tmo or three others. 
Senator WADSWOETH. Seventeen. 
Col. CLARK. I think i t  was 17 or 18. 
Senator KNOX. What class of people, citizens ? 
Col. CLARK. Well, some young people, some men, some women. 
Senator KNOX. Civilians ? 
Col. CLARK. No, not all civilians-they killed one or two soldiers 

in camp before they left and an officer, and as I now recall, two 
soldiers down town. 

Senator WADSWORTH (interposing). I t  was a state of mutiny, 
wasn't i t  ? 

Senator CHAMBERLAIN. Did they kill an officer before they started 
out ? 

Col. CLARK. NO; they killed an officer on their way down town. 
He went out hom town to meet and if possible stop them. 

Senator CHAMBERLAIN. I thought an officer was killed. 
Col. CLARK. They mutinied along about 8 o'clock of a dark, 

drizzly night. The mutineers gathered in the streets of Company I, 
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that was the closest to the city, and a t  a preconcerted signal they 
rushed for the ammunition tents. I n  the early part of the day, 
because there had been mutterinys of discontent, the officers had 
gathered in the rifles. They made a rush first for tFe tents where 
the rifles were stacked and then went to the ammunltlon tents and 
got, I think, about 50,000 rounds of ammunition. Tn the mean- 
time, the ofhers were seeking to quell the mutiny. VoUeys were 
fired in the company's streets. One or two soldiers were then killed; 
oficers were beaten up. There were no lights in the c o m p a n ~ ~ ~  
streets, and when an officer would light a lamp, a lantern, or use 8 
flash lisht, somebody would either knock him on the head or kick 
the light out of his hands. 

Thc men started down town about 8.30 in semimilitary formation, 
with file closers and corporals in charge of squads. They probably 
were going down primarily to get the police of thc city, with ~ h o m  
they seemed to have a feud. On the way down they volley fired at 
intervals ever block or so. They would stop and fire volleys indis- K criminately w en they first started out. The camp was right close 
to a small settlement on the outsIrirts of the city, and practically 
every house and every buildins in that settlement, lymg between 
the city and the camp in that district, was riddled with buuets. 

Senator CHAMBERLAIN. People were killed in their beds in the 
house. 

Col. CLARK. Yes; people ran out of the houses and were killed in 
the streets or in the gutters where they had sought shelter. For 
instance, there was a man by the name of Thompson driving past 
on the road in an automobile with his m-ife, her sister, and the latter's 
husband. A volley struck the automobile and punctured i t  in about 
a dozen places, killed Thompson and wounded one other in the 
machine. A man by the name of Carson, a workingman, was just 
coming home. He got off the street car near the camp, and was 
coming up the street accompanied by a man by the name of Neu- 
meyer when the men broke from camp. The troops saw Carson by 
the light of the street l a m p  and riddled him with bullets. Neumeyer 
jumped in the ditch and escaped with a wound. A young man accom- 
panied by his wife u-as visiting his parents. He went out to see 
what the trouble was. He thought there was a sham battle-just 
went out bareheaded and unarmed. He got a short distance from 
the house, was ordered to thou7 up his hands by a squad of the 
mutineers. He did so. As he threw up his hands they fired a volley 
practically taLine off both arms a t  the elbow. 

Then, as he fell they fired another volley into his body; he died. 
Another young man went out on the porch to see them as they went 
by, thinking some military maneuvers were being carried on. He 
was shot dead. Another man named Garedo was shot dead in his bed. 
There was a little girl who was working in her father's grocery store 
who received two bullets. She afterwards recovered. Many more 
were killed as the mutkeers marched down town. They met two 
young fellows, two boys, in an automobile and ordered them to 
get out. One jumped out. He was shot and then he was stabbed 
and ripped up with bayonets as he lay on the ground. The other 
boy was shot and left for dead, but he lived. They proceeded a little 
further down and met another automobile, and, as I remember it, 
an of those in the automobile (there were four of them) were killed 
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and a cou le of them were ripped open with the ba,yonets. Other 
men were b l e d  or severely wounded. 

Senator ENOX. How many days elapsed between the mutiny and 
the actual execution of these men? 

Col. CLARK. Well, they were tried, let me see, the mutiny occurred 
on the 23d day of August, 1917. 

Senator ENOX. When were they executed ? 
Col. CLARK. The trial was concluded and the sentences were 

approved on the loth of December, and i t  is my recollection tho 
executions occurred perhaps two or three days after the sentences 
were confirmed. 

Senator ENOX. Well, I merely asked for information. What is the 
point of the review of these cases? 

Senator CHAMBERLAIN. I do not know. 
Senator NEW. There were 63 trials and there were about 55 con- 

victed. Of course, 13 were sentenced to be executed, and, as to 
them, the power of revision or clememcy had passed away, of course, 
but as to the remainin 40 or 45 who were given sentences ranging 

B 7 from two years u to ife, of course, i t  is .proper that the records 
should be reviewe with a view to determinmg whether or not there 
were grounds for clemency in those cases. 

Senator ENOX. Of course, a11 upon whom the sentence of death 
was imposed by the general court-martial were executed and all the 
other cases were reviewed, is that so? 

Col. CLARK. Yes. 
Senator SUTHERLAND. The death sentence was imposed upon 

others in the later trials 1; 
Col. CLARK. Yes; I think so. 
Senator NEW. Were any of them carried into effect ? 
Col. CLARK. I am not clear about that, as I think those cases were 

finally disposed of in the department after I left the division, but m y  
impression now is there were a number of executions after this, b u t  
I do not know the exact number of executions. 

Senator SUTHERLAND. I n  all those cases where there were subse- 
uent trials, were those proceedings reviewed by the Judge Advocate 

&enera17s office ? 
Col. CLARK. I think so; yes. No doubt about that. 
Senator CHAMBERLAIN. They were within the law in carrying out 

those executions ? 
Col. CLARK. Undoubtedly. 
Senator NEW. Under the forty-eighth article of war. 
Senator WADSWORTH. And i t  was an unusually flagrant case in 

which they were being donc, so to speak. 
Col. CLARK. It was a most atrocious case, there is no doubt about 

that. 
Senator WADSWORTH. One of the worst I ever heard of. 
Col. CLARK. The whole town was terrorized. It was put under 

martial law, and i t  was after midnight before the troops were gotten 
in there and posted around various parts of the city to protect the 
inhabitants from further outrages. 

Senator MCEELLAR. I want to ask you just one question, if he is 
finished with that. Now that the war is over, Colonel, what do you 
think of having a review de novo of all these cases? Why should that  
not be done ? 
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Col. CLARK. Well-- 
Senator MCKELLAR (interposing). Applying the law to each of the 

cases that have arisen since the war began 1: 
Col. CLARK. I am not prepared to express a very definite view on 

that subject, but i t  seems to me, Senator, those are some matters 
worthy of consideration before such legislation is enacted. I n  the 
first place, I think there were 12,000 or 15,000, or perhaps 20,000 
sentences imposed by general court-martial. Probably over 80 per 
cent of those have already been completely served or executed, 
because many, many sentences were very small, I remember last, 
fall in the course of our study of statistics of cases from. a certain 
division that over 75 per cent of them were for less than six months. 

Senator MCKELLAR. Many of those cases may have carried with 
them a dishonorable discharge from the Army, when, as a matter of 
fact, such dishonorable discharges ought not to have been granted, 
and those cases ought to be reviewed, i t  seems to me, and the manJs 
record put right. 

Col. CLARK. Well, upon that I would submit this for your con- 
sideration. I presume that the number of very severe sentences, 
such as have been mentioned in the newspapers are limited to a fcw 
dozen or a few score out of 20,000. 

I n  the second place, answering your question directly, I would 
suggest this question of law: If, under the legislation existing a t  tho 
time the discharge was imposed and carried into execution, that 
discharge operated to permanently separate a man from the service, 
would i t  be possible to enact legislation now that would restore him 
to the service for the purpose of giving him an honorable discharge, 
if the facts were diflercntly found ? 

Senator MCKELLAR. NO; but this tribunal under the powers, in 
reviewing the case, may find that, as a matter of fact, a dishonorable 
discharge ought not to have been given to this soldier and that he 
should have been honorably discharged, and enter an order nunc 
pro tunc. 

Col. CLARK. Yes; Congress of course, could wipe out a dishonorable 
discharge indirectly. 

Senator MCKELLAR. And, i t  seems to me, that that is what 
ought to be done, or the power ought to be given so that i t  could be 
done in proper cases. 

Col. CLARK. That would involve the assumption, of course, that 
a great many of such cases are to be found. 

Senator MCKELLAR. There ought to be some reviewing authority. 
Senator WADSWORTH. Did you, in your review of the 63 cases 

mentioned, find errors in those trials? 
Col. CLARK. NO; i t  was well tried, because on the one side was 

Col. John A. Hull, a lawyer of long experience, Judge Adrocate of 
the Central Department. He was assisted by a Maj. Stutphin, a 
distinguished lawyer from civil life. Maj. H. S. Greer, an ablo 
lawyer, conducted the defense. I n  examining the record I Was 
struck with the fact that i t  was a well and closely tried case on both 
sides. 

Senator MCKELLAR. I rather think that the burden of the testi- 
mony is to the effect that under the Articles of War as they are now 
framed, i t  would be possible to execute a man without any chance 
of revision. I think that was the burden of his testimony. 
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, Col. CLARK. NO doubt about i t  a t  all; and, frankly, I think tho 
law, or practice, should be amended in that  respect. However, I 
will say that  I do not think legislation necessary, unless you simply 
want to have legislation that  prohibits a rule to the contrary, because 
in January, under General Order No. 7, all of the cases involving 
death, dismissal of an officer, or dishonorable discharge were, before 
the promulgation of sentence, required to come to the Judge Advocate 
General for review. 

Senator MCEELLAR. Then the exception I read here in rule 48, 
regulation 48, has been done away with by rule 7. 

Col. CLARK. I t  has been done away with to this extent: If tho 
record be found sufficient on the review, and there is no recommenda- 
ition for mitigation, no further confirmation is necessary in many 
cases, but under General Order No. 7, all cases of death, dismissal 
of dn officer, or where dishonorable discharge was imposed, had to 
come up to Washington for review before the sentence could be 
carried into execution. I think the Houston cases were a factor, 
but rather a minor factor, in inducing the promulgation of tho 
order, as the order was prirnarilp for the purpose of getting before 
the Judge Advocate General's office the records, with opportunity 
to review and make recommendation before sentence was pronounced, 
legally, formally pronounced, to the end that the final sentence ' 
pronounced and promulgated should be in accord, as far as possible, 
with the recommendation of the Judge Advocate General. 

Senator CHAMBERLAIN. Gentlemen, if there is nothing further you 
wish to ask Col. Clark, we might take a recess until half past 2. 

Senator WADSWORTH. IS Col. Davis to testify? 
Senator CHAMBERLAIN. Yes; a t  half past 2, and then we want to 

go right on with others. 
(Thereupon a t  1.30 p. m. o'clock a recess was taken until 2.30 p. m. 

o'clock this day.) 
A m E R  RECESS. 

The committee convened, pursuant to recess, a t  2.30 o'clock p. m., 
Hon. George E. Chamberlain (chairman), presiding. 

Senator CEAMBERLAIN. I believe Col. Davis is the next man. 
Colonel, please give to the stenographer your address and your 
prescnt rank and present tour of duty. 

STATEMENT OF COL. E. G. DAVIS, JUDGE ADVOCATE GEN- 
ERAL'S DEPARTMENT, WAR DEPARTMENT. 

Col. DAVIS. I am E. G. Davis, captain, United States Army, 
retired, serving during the war under an appointment as colonel in 
the Judge Advocate General's Department. 

Senator CHAMBERLAIN. Graduate of West Point ? 
Col. DAVIS. Yes, sir. I graduated from West Point with the 

class of 1900, the year following the graduation of Gen. Ansell. I 
served a t  West Point for four years as an instructor of law. I was 
retired from the Army in 1910. For seven years I was in the private 
practice of law at  Boise, Idaho, and was recalled to service in May, 
1917. I reported in Washington on the 29th of May, 1917, for duty 
in the Judge Advocate General's office and have served in that office 
most of the time since. In  September of last year, I was detailed with 
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the legislative section of the General Staff and have been on duty 
a t  the War College since that time. I have served in practically 
every department of the Judge Advocate General's office. From 
October, 1917, to about the middle of May, 1918, I was in charge 
of the Disciplinary Division of the Judge Advocate General's office 
and had charge, in the first instance, of the reviem-ing of all cases 
of trial by general court-martial coming to that office. 

Senator CHAMBERLAIN. From October until when ? 
Col. DAVIS. October, 1917, until the middle of May, 1918. 
Senator CHAMBERLAIN. That was the same time Col. Clark 

went out?  
Col. DAVIS. Yes, sir. Col. Clark and I left about the same time. 
Senator CHAMBERLAIN. YOU have not been in that branch since? 
Col. DAVIS. I have not been there since. 
Senator CHAMBERLAIN. What branch have you been in since 

that time ? 
Col. DAVIS. After leaving the disciplinary section I was in charge 

of that section of the office having to do with the writing of mis- 
cellaneous opinions and was on that duty until, I think, tbe 9thof 
September, when I was ordered to duty with the General Staff. 

Senator CHAMBERLAIN. Who has been detailed for duty since 
May, 1915, in this particular disciplinary branch of the service? 

Col. DAVIS. My successor was Col. Beverly A. Read. 
Senator CHAMBERLAIN. Who took Col. Clark's lace ? 
Col. DAVIS. I think no one actually took Col. &ark's place 
Senator CHAMBERLAIN. Well, what man has charge of that 'branch 

of the service ? 
Col. DAVIS. Col. Read is a t  the head of that section a t  the present 

time, and I think there are forty or more officers on duty in that 
section. 

Senator CHAMBERLAIN. YOU have not had much, i f  anything, to do 
with i t  since May, 1918. 

Col. DAVIS. NO ; but I was in the ofice and was under Gcn. Ansell 
and Gen. Crowder during the time when this more or less famous 
controversy was raging in the Judge Advocate General's Office. In  
fact I was a sort of shuttlecocli-, so to speak, between Gen. Crowder 
and Gen. Ansell. I n  a way, I had to bear the brunt of the disagree- 
ment on both sides, and, I think I know more than any other man 
about that controversy; how it  arose, what the importance of it is, 
and what its relation is to pending legislation; and I can give the 
committee, if you so desire, the benefit of my experience in that con- 
nection. 

Senator CHAMBERLAIN. Of course, the committee does not care 
anything about their controversy, but we would like to know about- 
that is, any personal controversy, we do not care anything about that. 

Col. DAVIS. I do not mean any personal controversy, I mean this 
legal controversy. 

Senator CHAMBERLAIN. The legal controversy is what we are 
interested in. 

Col. DAVIS. As Col. Clark intimated this morning, thc first serious 
questiop arose over the case of the noncommissioned officers who 
were tried for mutiny a t  Fort Sam Houston. When the case came 
to the office, I was in charge of the disciplinary division. I may 
say that a t  that time the cases were beginning to multiply very 
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rapidly and the Judge Advocate General's Office had not prepared for 
the expansion and, and so the work was very heavy, and the number 
of officers very few. For some weeks I had to write many .reviews 
myself. Later on, when we got in new men, I was able to pass t h a t  
duty on to others and sim ly had to revlew their work. I reviewed F this particular case mysel and I called i t  to Gen. Ansell's special 
attention. He assembled all the officers in the department, read the 
review to them, and they all assented to the statement of facts and 
the statement of law, and the only question which arose was as to  
the form of recommendation which should be made for the disposi- 
tion of these cases. 

The men had been dishonorably discharged and the discharges 
had been executed. Under the practice of the department which 
then existed these discharges could not be revoked or set aside by 
any action of the 'department because of the fact that they had been 
fully executed. This fact seemed to disturb Gen. Ansell very much 
and he lamented that there was no power in the Judge Advocate 
General's office to nullify this judgment and correct what he regarded 
as grievous errors of law. In  this case I had shaped the review in 
the usual way I had recommended a t  the end, in accordance with 
the statute, that the sentence be set aside and that these men be 
authorized to reenlist and complete their terms of enlistment. Upon 
serving honorably to the end of their terms they would thus become 
entitled to an honorable discharge from the Army instead of the 
dishonorable discharge that had been given. Now, that was the 
customary procedure. That was the procedure that had grown up 
under the statute, and I think was sanctioned by both precedent 
and authority. Gen. Ansell was dissatisfied, as I say, with that  
recdmmendation, and he changed the last paragraph of the review * 
which I had prepared and substituted a paragraph reading as 
follows- 

Senator MCKELLAR (interposing). Have you got your paragraph 
there on the same subject ? 

' 

Col. DAVIS. NO. 
Senator MCKELLAR. Read your paragraph first; then read his. 
Col. DAVIS. I have not got my paragraph. That paragraph-- 
Senator MCKELLAR. What was the substance of i t? 
Col. DAVIS. The substance of i t  was a recommendation that the 

sentence be set aside, that the unexecuted portion of the sentence be 
remitted, and that these men, upon their application, be allowed to 
reenlist and be restored to their places in the service. 

Senator MCKELLAR. NOW read his. 
Col. DAVIS. Gen. Ansell submitted this recommendation: 
Inasmuch as the substantive offens? charged does not app-ar to have b ~ e n  made 

out by the evidnnce of record; inasmuch, further, as the situation in which these men 
wera placed and out of which charges against them grew r:sult?d largely from the 
unwarranted and capricious conduct of a very youthful and innxp?ri~nced 'officv; 
and inasmuch, finally, as the r~cord  of this case impress-s me with the bdi-f that 
the accusd were not given a fair trial, in the exercis? of the power of revision con- 
ferred upon me by section 1199, Revised Statutes pf the United Statcs, I hcreby s ~ t  
aside the judgment of conviction and the sentence i n  the case of each of thcss sweral 
def?ndants, and recommend that the necessary orders be issued restcring each of 
them to duty. 

Now, it will he noticed that the'difference between Gen. Ansell 
and the then departmental practice was largely a difference of method. 
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.Gen. Ansell wanted to say that the power was invested in him, b 
section 1199, Revised Statutes, as Acting Judge Advocate ~ e n e ~ $  
to himself take action and direct what should bc done. 

Senator CHAMBERLAIN. YOU refer it to him. YOU emphasize it. 
Col. DAVIS. The Acting Judge Advocate General? 
Senator CHAMBERLAIN. Yes. 
Col. DAVIS. The previous office practice had been to m?ke report 

to the Secretary of War, as the representative of the President, and 
recommend the action which should be taken by hlm. When fully 
accomplished, the practical result would be much the same in either 
case. . 
a Senator MCKELLAR. That is what I was getting to. AS I under- 
stand it, the facts in your opinion were precisely the same as those 
Gen. Ansell used. He simply used yours, but changed the last 
paragra h to make a different recommendation. 

Col. d AVIS. Yes, sir. 
Senator MCKELLAR. But as a matter of fact the same result was 

obtained either way. 
Col. DAVIS. I say- 
Senator MCKELLAR (interposing). Practically. 
Col. DAVIS. Practicallv. 

: Senator MCKELLAR. NOW, what he did was to restore these men to 
the Army without further action on their part. Was that the only 
difference 'C 

Col. DAVIS. That was the difference. He assumed the right to 
vacate the finding and sentence in each case. That customGy de- 
partmental action was taken under the act of March 4, 1915, ~vhich 
contemplated the formal application of a man to be restored to duty 
in a case where he had been actually separated from the military 
~ervice and his discharge effectcd. 

Senator CHAMBEILLAIN. Therc was a very great difference between 
the two plans though, was there not ? 

Col. DAVIS. Yes. 
Senator C H A ~ ~ E R L A I N .  One left the stigma of dishonorable dis- 

charge and the other wiped i t  out. 
Col. DAVIS. The plan advocated by Gen. Ansell would give to the 

Judge Advocate General authority to vacate the judgment, to say 
that it should be regarded as though it had never been. The other 
plan indicated a recognition on the part of the War Department that 
there should have been no dishonorable discharge, and the efi'ect of 
its action in authorizing a return to duty would be the same as if no 
dishonorable discharge had ever been executed. 

Senator MCKELLAR. This difference would attach to it, that if the 
plan suggested or recommended by Gen. Ansell were carried out then 
there would be no dishonorable discharge against that man's rccord. - - 

Col. DAVIS. Well- 
Senator MCKELLAR (interposing). There could not be, because it 

had been set aside and canded.- On the other hand, your rccom- 
mendation that dishonorable discharge would always be there as a 
part of the man's record. 

Senator REED. And suppose he did not reenlist, then i t  would 
remain there as the find act of his Army career--a dishonorable 
discharge. 
' Col. I>AVIS. Ires, sir; that is true. 

: Senator MCKELLAR. Your contention is that there was no powor 
(n the Judpe Advocate General to set aside the dishonorable dis- 
charge-is that i t  ? 

Col. DAVIS. Yes. Gen. Ansell attempted to take this action and, 
C sing the case I have reTerred to as a basis for his argument, he drew 
up, and I assisted him in drawing it, quite an elaborate brief in sup- 
;port of his views. That brief was submitted to a11 of the officers 
who were then on duty in the department-including myself-and 
I think we all concurred u-ith him in holding that thie pou-er could 
be deduced from the existing statutes if the Secretary of War and the 
President deemed i t  wise to assert that power after i t  had not been 
exercised for more than EO years. I made a r.ersonal search to see 
if section 1199, R. S., had ever been made the subject of judicial con- 
struction and I could not find-or did not find-any case in which 
it had been construed. I overlooked the Mason case, which was 
unreported, hut which was heard in one of the Federd courts in one 
sf the New York districts. 

Senator MCKELLAR. What construction did the judge in the Mason 
case place on i t ?  
. Col. DAVIS. I n  the Mason case, the judge denied the power which 
Gen. Ansell sought to deduce from the statute. I t  was a complete 
denial. 

Senator MCKELLAR. And that is the only reported case? 
Col. DAVIS. Yes, sir; the only case reported on that subject. 

how, then, as I say---- 
Senator MCKELLAR (interposing). Just one moment before we leave 

that. Did you say that you prepared the opinion that Gen. Ansell 
used in making these contentions ? 
. Col. DAVIS. I collaborated with him in its preparation; yes, sir. I 
prepared the original paper, submitted i t  to him, and then we too,cther, 
using that as a basis, went over thc whole argument and redrafted 
it, and the argument, as redrafted, was submitted by him to the 
Secretary of War. 

Senator MCKELLAR. Well, now, after having prepared the paper, 
you difl'ered with the conclusion that Gen. Ansell reached ? 

Col. DAVIS. The cause of that was this: Immediately the Eecre- 
tary of War reEerred Gen. Ansell's brief to Gen. Crowder, with a 
query something like t h s :  "How is it, i[ this power exists, that it 
has not been previously discovered in these 50 years ? "  

Following that, Gen. Crowder came back to the office and resumed 
his duties as Judye Advocate General, and Gen. Ansell became sec- 
ond in rank in that ofi-ce. 

Senator CHA~~BERLAIX. That is, he was relieved from his position1 
- Col. DAVIS. AS Acting Judge Advocate General. 

Senator RICKELLAR. When was that ? 
Col. DAVIS. That was in the early part of Kovember, 1017. Gen. 

&om-der had written a brief in opposition to the brief of Gem Ansell 
and i t  had been submitted to the Secretary of War. After Gen. 
Crou-der came hack to the office, he gave me a copy of his brief and 
directed that I further study the question, with the view of getting 
together for him any additional arguments that could be found on 
his side of the case. Col. Clark and I spent several days studying 
the question from every angle. We looked up d the o~inions of 
the Attorney General and we found that in several of these qiniong 
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similar questions had been considered and the power which Gens 
Ansell souqht to deduce from the statutes had been denied by the 
Attorney General, a t  least iierentially. 

Scnator CHAMBERLAIN. There was no express decision. 
Senator MCICELLAR. Except the Mason case; the Mason case or 

E'unston case; which was i t ?  
Col. DAVIS. The Mason case. That happened here in W a ~ h i u g t ~ ~ ;  

Sergt,. Mason attempted to shoot the assassin of President Galafield. 
Now, as a result of this sbudy which Col. Clark and I gave this ques- 

tion a t  the direction of Gen. Crowder, we found the Mason case, of 
course,. and all these opinions of thc Attorney Gencrd, and wc reaclled 
the conclusion that the better legal opinion was against the position 
which Gen. Ansell has assumed. We suggested that the difficulty 
which Gen. Ansell had found in the old office practice c ~ u l d  be reached 
by what afterwards was published as General Order No. 7, of 1918, 
an order staying the execution of scnlences which resulted in death, 
or a change in status of an oficer or enlisted nlan until d t e r  his case 
had been reviewed in the office of the Judge Advocate General. 

G:n. An331 oppxed the issuance of General Order No. 7.  He filed 
a brief against it, and contended very vigorously that that form of 
the procedure ought not to be adopted, not because i t  would not 
pratezt the s.31diers1 rights, not because i t  would not serve the pur- 
~ 3 3 3 3  O F  justice, but because he did not think i t  was legally correct 
and defensible, because he thought i t  was based upon a wrong legal 
theory. When Gen. Crowder's second brief, whlch was prepared 
largely by Col. Clark and myself, was submitted to tho Secretary of 
War, Gen. Ansell asked permission to file a reply brief, which was 
done; and finally the Secretary of War, after considering all these 
briefs, reached the decision that this very large power which Gen. 
Ansell wanted to deduce from the old statute should not be deduced 
in view of t.he fact that the statute had remained unused for so long; 
he said, in efTect: "If i t  is necessary to have that power we will go 
to Congress to get i t  rat,her than attempt to deduce i t  from this old 
statute." Gen. Ansell then assumed the position in the office of chief 
advisor to Gen. Crowder. All these cases which we reviewed in the 
disciplinary division which required the action of the J u d ~ e  Advocate 
General, passed t,hrough the hands of Geu. Ansell before they reached 
Gen. Crowder. Gen. Ansell has stated in his letter to Congresman 
Burnett that he was relieved of responsibility for the administration 
of military discipline. 

Senator CHAMBERLAIN. He was. 
Col. DAVIS. Gen. Ansell stated in his letter to Congressman Bur- 

nett, which was printed in the record, that in November, 1917, he 
was relieved from responsibility for the administration of military 
discipline. That statement is not correct, for the reason that all these 
cases c o n h u e d  to pass through his hands. He signed many of them 
himself as Acting Judge Advocate General and actually exercised the 
discretion of deciding what, if any, cases went on to Gen. Crowderforhis 
action. Gen. Ansell exercised final authority in all such cases during 
November, December, January, February, and March, except where 
he did not want to take the responsibility of determining a particular 
case himself. 

Senator CHAMBERLAIN. But he was relieved as Acting Judge Ad- 
vocate General ? 
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Col. DAVIS. He was relieved as Acting Judge Advocate General. 
Bo was then the principal assistant of Gen. Crowder, and everything 
&at went to Gen. Crowder went through his hands. 

Senator CHAMBERLAIN. But he had to carry out the directions of 
Gen. Crowder . 

Col. DAVIS.. I say he decided whether a case went to Gen. Crowder 
or not. 

Senator CHAMBERLAIN. He decided the cases along the lines of his 
superior officer. 

Col. DAVIS. Exactly. 
Senator CHAMBERLAIN. He was, therefore, deprived of his power of 

acting independently. 
Col. DAVIS. But he still had power to decide whether cases should 

go to Gen. Crowder. 
Senator CHAMBERLAIN. 1 can understand that very well, Colonel. 

What I am saying is that he had the views of his superior officer, and 
generally, when he would come to pass on these cases and determine 
whether he should pass i t  on to Gen. Crowder, i t  was not as to whether 
it stated his views but whether or not i t  stated .his chief's views, 

Col. DAVIS. That is so, of course, in all military matters, but you 
will understand, Senator, that each of these cases was de-ided upon 
its own facts and each case separately, so there could be no general 
rule which could apply to all cases. He had the discretion in every 
instance to determine whether i t  was a case for him to dispose of 
finally or whether i t  should go to Gen. Crowder; so Gen. Ansdl had 
rt large res onsibility for the decision in all cases. 

~enator%AoswomH. I n  any event i t  can not be contended that+ 
he was relieved of responsibility in disciplinary cases. 

Col. DAVIS. Absolutely not. All those case* which went to Gen. 
Crowder went through him. I may say that Gen. Ansell would pass 
on to Gen. Crowder about three cases in a hundred of all received- 
that is a little too low, but probably not to  exceed seven or eight 
cases in a hundred. 

Senator CHAMBERLAIN. All the time he was Acting Judge Advocate 
General ? 

Col. DAVIS. Yes, sir; under Gen. Crowder. Now, in the great ma- 
jority of cases that were reviewed and passed upon in my division 
~t was found that the sentence was legal; that there was sufficient 
evidence to sustain the finding; that the punishment was not ex- 
cessive; that no question of law was raised and the case was settled 
finally there. It was when there was #something wrong in the trial 
or record or clemency appeared necessary that  the case went on t o  
Gen. Ansell or Gen. Crowder. 

When General Order No. 7 was finally issued and put in operation 
there was thereafter no difficulty in handling these cases. So far 
as my knowledge goes there has ,not arisen since that time any case 
in which i t  can be contended that there was not in the department 
full ower to do justice to the man on trial; and so it can not be said i' at t e present time that any change in the law is necessary in order to 
accomplish justice in the Army. A change may be advisable for one 
reason or another, but it can not be fairly claimed that  this proposed 
change is necessary for the purpose of justice. 

Now, to pass on to a concrete case, I wish to add to  what was said 
by Col. Clark this morning with reference to the cases that  came 



from the American Expeditionary Forccs in France-the four death 
cases-Col. Clark has outlined for you the details in thoie cases. 
When thc cases first passccl through my hands and were submitted 
to Gcn. Ansell, the cascs carried a recommendation for the csccution 
of the scntcnces. Col. Clark told you thcy were scnt back by Gens 
Ansell for the purpose of having incorporntcd in all the rcvicivs tho 
letter which Gen. l'crshinc had writtcn advocatin? csccution of these 
sentence;, and which had been placed in but onc. ?'hex? case3 were 
thus t-,-icc passed upon by Gen. Anrell, once before that  change and 
once after. They were passed by Gcn. Anscll on to Gcn. Crowder's 
desk with thc recommendation that the scntcnces be executed. 

Senator MCKELLAR. DO you remember about what datcs they 
werc passed by him ? 

Col. DAVIS. They were passed some time, I should say, in the 
latter part of February or the first of March. 

Senator SUTIIERLAND. April 15, 1918, is the record submitted by- 
Gen. Ansell. 

Col. DAVIS. That is a later stage of the case. 
Scnator MGKET,T,AIZ. Gen. Ansell passcd thcm on to Gen. Crowder 

in February or March with the recommendation that the sentences 
be carried out as imposed ? 

Col. DAVIS. I'm, sir. At least he raised no oppoJt.ion to the 
recomnlendations that had been made. He passed them on, and 
the practice in the office was that when Gen. Ansell passed a paper 
to  Gen. Crowder without expressing any opposition thereto Gen. 
Crowder could safely sign i t  without any further consideration. 
These cases, however, were of such grave importance that Gen. 
Cro.gder did not sign t h e x  recoxunendation? as subnitted and i t  
was a t  that stage that he called Col. Clark in and required this careful 
study which Col. Clark made of those cases and the collation of all 
the facts. 

Gen. Ansell has stated in his letter to Congressinan Burnett that 
i t  was necessary for him to go over Gen. Crotvder's head and over the 
hcad of the Secretary of War in order to get his recommendations to 
the President, in order to save t h c x  men from execution. The 
history of that is this: When Col. Clark was called in to the case and 
was assigned to the duty of further study, he spent-- 

Senator MCKELLAR (interposing). He was called in by Crowder, 
not by Ansell '2: 

Col. DAVIS. He was called in by Gen. Crowder, not by Gen. Ansell. 
EIe spent several days in a careful study of these cases, as he told 
you this morning, and reached the conclusion that these scntences 
should not be executed. He wrote two or three different reviews. 
Gen. Crowder was not satisfied with them the first time nor until 
they had been rewritten two or three times. At that point Gen. 
Crowder called Gen. Ansell in and directed him to make a study of 
those cases based upon everything that had been submitted and 
submit a memorandum to Gen. Crowder with his recommendations 
of the action that should be taken. Shortly after this was done 
Gen. Ansell called me into his office one morning, or at least spoke to 
me when I was in his office and asked me this question: "What in 
the hell is the matter with Gen. Crowder about those death cases 
from France?" I said to Gen. Ansell: "Gen. Crowder is appre- 
hensive lest he sign a recommendation that  these sentences be exe- 
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cuted which can not be justified. Col. Clark has reached the con- 
clusion that the sentences ought not to be executed and, because of. 
that fact, Gen. Crowder, I suppose, wants the most thorough investi- 
gation possible made of these cases," Gen. Ansell replied: "I do 
not agree with Col. Clark, I think the scntences ought to be executed." 

Senator MCKELLAR. NOW, what date was tha t?  
Col. DAVIS. That was the 10th or 11th of April, along about tho 

time when Gen. Ansell was called into these cases and directed to 
review them. 

Senatcr SUTHERLAND. IS not the testimonv of Gen. Ansell in thoso 
four cases of record? 

Col. DAVIS. Yes. sir. 
. Senator SUTIIERLAND. In this record [indicating proof sheets of - - 

Gen. Ansell's tes timany] ? 
Col. DAVIS. Yes, sir. I have i t  right here; and I have also read- 

his letter to Conmessman Burnett. minted in the Ccnmessicnal 
.2 

Record, in which Ee makes this statement: 
I went to the head of the office and orally presented to him my v i e w  i n  opposition. 

I then filed with him a memorandum i n  which I did my best to show, what seemed 
to me to be obvious that these men had been most unfairly tried, had not been tried 
at all, and ought not to die or suffer any othcr punishment upon such records. Dis-- 
covering that these memoranda had not been presented to the Secretary of War, and 
feeling ju~tified by  the fact that I had no other forum in this department, I pave a 
copy of the memorandum to a distingnished member of the Judiciary Cornmittee,of 
the House, and was told by him that he could  resent the cases to the Fre~ident 
himself. I was compelled to do this-an act inconeistent with strict military yro- 
priety-by the dictates of my own conscience, by my desire to serve justice. and by  
my sense of duty to my God and these unprotected men that their lives might be 
spared. 

It is true that  after he had been directed by Gen. Crowder to file. 
a memorandum Gen. Ansell did so, and he advised against the execu- 
tion of these sentences. 
, Senat,or MCKELLAR. I understand he filed that  memorandum. As 

I understand your testimony he expressed the opinion, however,> 
that the findings of the court-martial should be carried out. . 

Col. DAVIS. Yes, sir. 
Senator MCKELLAR. And that the men should be hun . ;5 Col. DAVIS. Yes. sir. That was before he had rea the memo- 

randum prepared by Col. Clark on these cases. 
Senator MCKELLAR. And I understand ou further that he adopted, 

or virtually adopted, the memorandum t a t  Col. Clark had prepared 
. .  . 

r; 
as his opinion, and that was the opinion he presented here as his 
opinion 'I 

Col. DAVIS. Yes, sir. The facts contained in Gen. Ansell's memo- 
randum were taken bodily from the memorandum prepared by Col. 
Clark. 

Senator ENOX What reference, in point of time, did this event 
ou have just detailed when Gen. Ansell wanted to know why in the 

gel1 Gen. Crowder was holding this up, and that he thought that the 
sentence3 ought to be executed, what relation in period of time did 
that have to hi3 having Claik's memorandum in his hands? Wae 
that bcfo~ e or afterwards ? 

Col. DAVIS. My recollection of i t  is that it was just before. Gen. 
Crowder had perhaps just given him Col. Clai k's memo1 andum, and 
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he had not read it. As I sap, he had been dkected by Gen. Crowdcr 
to make a review of the- se cases. 

Senator KNOX. NOW, I understand that proposition. Perhaps it 
is this, I do not want to snggest this (pihaps  it is so, but it may not 
hrlve been, he ~egretted that the matter was put up to him that caused 
him to make this expre--sion? 

Col. DAVIS. I t  may have been. Of course, I can only give my 
impression of the meaning. 

Senator KNOX. Well, I do not want t:, ask what was your impres- 
sion, for that is not legitimate evidence. 

Col. DAVIS. Of course, what he a-tually had in mind I d:, not 
know. I could only interpret hi3 words. 

Senator WADSWORTH. What happened in thc handling of this case ? 
Col. DAVIS. Thereafter, after rexiving the mem~randum prepared 

by Gen. Ansell and having in hi; po;se;sim the memwandum prc- 
ared by Col. Clark, Gen. Cro ~ d e r  added to the msmxandum which 

gad been prepared by Col. Clark, carrying these cases to the Se:retarv 
of War, the final or ch:ing paragraph in which the recommendation 
of the Judge Adv:, ,ate General Wai made. That recommendation 
was to the effect t!mt the cltses had beell lepally tried; that there was 
evidence to sustain the conviction and that the sentence be exe~uted.  

Senator SUTHERLAND. Ansell wrote that ? 
Col. DAVIS. Gen. Crowder wrote that. 
Senator SUTHERLAND. In  order that the re-ord may be clear the 

names of those four men whme senten2e~ of exemtim had been 
recommended were Ledeyen, Fishbtick, Sebastian, and Cook. 

Col. DAVIS. Together with the formal memorandum and formal 
review which Gen. Crowder submitted, he prepared for the Sex-etary 
of War a memorandum based u on the study of Col. Clark and the 
brief of Gen. Ansell setting out a R the reasons on the other side of the 
case. He submitted a cold, formal, legal opinion that the sen- 
tences could legally be executed and so recommended. On the 
other hand he gave all the reasons and suggestions as to why they 
should not be executed in order that the Secretary of War could 
have them before him in making up his mind what should be done. 
The Secretary of War prepared a long letter of 10 or 12 pages for the 
President, made a very dear presentation of the case, and finally 
concluded with a definite recommendation that the sentences be not 
executed. 

Senator SUTHERLAND. Have you a copy of that letter ? 
Col. DAVIS. I have not, but Maj. Rigby has there. 
Senator MCKELLAR. Who wrote that letter ? 
Senator WADSWORTH. The Secretary of War. 
Col. DAVIS. The Secretary of War wrote that letter. I t  is on file 

with the records of tbese cases-carbon copies of it are now wit.h the 
records in the Judge Advocate General's office. Tnere is also a 
letter sent by the President to the Secretary of War in which he 
thanked him for the very fair explanation he bad made of the- ae cases 
and in which he said he agreed entirely with his views as to what 
should be done and approved the order of mitigation which the 
Secretary had included for his signature. 

Senator SUTHEBLAND. If that letter is not in the record 1 would 
like it to be put in at  this point. 
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Col. DAVIS. I have not the letter. I am testifying from recollection 
of what I have seen. 

Senator SUTIIERLAND. Will you jdst send it to the stenographer 1: 
Col. DAVIS. I will sav that Maj. Rigby has got all the information 

regarding that matter for the informaii6n of the committee. 
Senator CHAMBERLAIN. Does that end those cases? 
Col. DAVIS. That ends those cases; yes, sir. 
Senator WADSWORTH. Have you ally comments to make on the 

Houston cases ? 
Col. DAVIS. Yes; I make this comment on the Houston case: 

The action which was taken by the commanding general down there 
in carrying those sentences into execution without referring them to 
Washington was taken under full authority of law, under the statute 
as it existed at  that time. He had authority to d'o what he did. 

Senator CHAMBERLAIN. Under the forty-eighth article of war. 
Col. DAVIS. Yes; it rather shocked the War Department, however, 

and the objection was raised that if it should be found in reviewing 
those case5 that errors of law bad been committed or that injustice 
had been done it would not help the men any to find this state of 
facts in the record after the man had actually been executed and 
that summary execution should not be carried into effect. That 
hastened the issuance of a little order which was the predecessor of 
~ e i e r a l  Order No. 7. 

Senator CHAMBERLAIN. Will YOU please put those two orders in 
the record 'l 

Col. DAVIS. Yes, sir. 
(The order preceding General Order No. 7 is as follows:) 

WAR DEPARTMENT, 
Washington, December 29, 1917. 

1. Whenever, in time of war, the commanding general of a territorial department 
or a territorial division confirms a sentence of death, the execution of such sentence 
shall be deferred until the record of trial has been reviewed ip the office of the Judge 
Advocate General and the reviewing authority has been informed by  the Judge 
Advocate General that such review has been made and that there IS no legal objec- 
tion to carrying the sentence into execut~on. The general court-martlal order pub- 
lishing the result of the trial shall recite that the date for the execution of the sentence 
.will be hereafter fixed and published in general orders; and the fixing.of the date 
of execution and the publication thereof shall follow t h e  receipt of advlce from the 
Judge Advocate General that there is no legal objection to the execution of the 
sentence. This rule of procedure does not relate to such action as areviemngauthority 
may desire to take under the fifty-fist article of war. 

General Orders, No. 7 is as follows: 

WAR DEPARTMENT, 
Washington, January 17, 1918. 

I. Section I, General Orders, No. 169, War Department, 1917, is rescinded and the 
following rules of procedure prescribed by the' President are substituted therefor. 
This order will be effective from and after February 1, 1918: 

1. Whenever, in  time of war, the commanding general of a territorial department 
or a terntorial division confirms a ~entence of death, or one of dismissal of an officer, 
he will enter in the record of trial his action thereon, but will not direct the execution 
of the sentence. His action will conclude with a recital that the exec~~tion of the 
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sentence will be.directed in  orders after the record of trial has been reviewed i i  the 
office of the Judxe Advocate General, or a branch thereof, and its ~ e p l i t y  there deter. 
mined, and that jurisdiction .is retained to take any additi.ona1 or corrective action 
prior to or at the time of the publication of the general court-martial order in the case' 
that may be found necessary. Nothing contained in this rule is intendcd to apply td 
any action which a reviewing authority may desire to take under the filty-first article 
of war. 

2. Whenever, in time of peace or war, any officer having authority to review a trial 
by general court-martial,'approves a sentence imposed by such court which includes 
dishonorable dischuge, and such officer does not intend to suspend such di~llonorabl~ 
discharge until the ~oldier's releaee from confinement, as providcd in the fifty-second 
article of war, the said officer will enter in  the record oi trial his action thereon, but 
will not direct, the execution of the sentence. His action will conclude with the 
recital specified in  rule I .  This rule will not apply to a commanding general in  the 
field, except as provided i n  rule 5. 

3. When a record of trial in  a case covered by rules 1 or 2 is reviewed in the office of 
the Judge Advocate General, or any branch thereof,.and is found to be legally sufficient 
to sustain the findings and sentence of the court, the reviewing authority will be so 
informed by letter, if the usual time of mail delivery between the tmo points does not 
exceed six days, otherwise, by televram or cable, and the rcvieming authority will then 
complete the case by publishing l& orders thereon and directing the execution of the 
sentence. If i t  is found, upon review, that the record is not sufficient to ~ustain the 
findings and sentence of the court, the record of trial will be returned to the reviewing 
authority with a clear statement of the error, omission, or defect which has been 
found. If such error, omission, or defect admits of correction, the reviewing authority 
will be advised to reconvene the court for such correction; otherwiae he will be 
advised,of t.he action proper for him to take by way of approval or disapproval of the 
findings or sentence of the court, remission of the sentence in whole or in part, retrial 
of the case, or such other action as may be appropriate in the premices. 

4. Any delay i n  the execution of any sentence by reason of the procedure prescribed 
i n  rules 1, 2 or 3 will be credited upon any term of confinement or imprizonment 
imposed. The general court-martial order directing the execution of the ~entence 
will recite that the sentence of confinement or impr~eonment will commence to run 
from a specified date which date in any given caze, will be the date of origin11 action 
by the reviewing authority. 

5. The procedure prescribed in rules 1 and 2 shall apply to any comrnandin~ general 
i n  the field whenever the Secretary of War shall so decide and shall dilect such com- 
manding general to send records of courts-martial involving the class of caeei and the 
character of puni~hment covered by said rules, either to the office of the Judge Advo- 
cate General a t  Washington, D. C., or to any branch thereof which the Secretary of 
War may edablish, for final review, before the sentence shall be finally executed. 

6. Whenever, in  the judgment of the Secretary of War, the expeditious review of 
trials by general courts-martial occurling in  certain commands requil-es the establish- 
ment of a branch of the Judge Advocate General's office at  some convenient point 
near the said commands, he may establish such branch off~ce and direct the  ending 
of general court-martial records thereto. Such branch office, when eo established, 
shall be wholly detached from the command of any commanding general in  the field, 
or of any territorial, department, or division commander, and shall be responsible 
for the performance of its duties to the Judge Advocate General. [250. 4, A. G. 0.1 

11. There is hereby established, in  aid of the revisory power conferred on the Judge 
Advocatc General of the Army by section 1199, Revised Ststutes, a branch of the 
office 01' the Judge Advocate General, a t  Paris, France, or a t  some other point con- 
venient to the headquarters of the American Expeditionarv Forces in France, to be 
selected by the officer detailed ad the head of such branch ofice, after conierence with 
thc commanding general of the American Expeditionary Forces in  France. The 
officer so detailed shall be the Acting Judge Advocate General of the American Expe- 
diti0nar.y Forces in Europe, and shall report to and be controlled in the periprmance 
of his duties by the Judge Advocate General of the -4rmy. 

The records of all general courts-martial in which is imposed a sentence of death, 
dismissal, or clishonorable discharge and ol all military commissions originating in the 
ssid expeditionary forces, will be forwarded to the ssid branch office for review, and 
i t  shall be the dutv of the said acting Judge Advocate General to examine and review 
such records, tr, return to the proper commanding officer for correction such as are in- 
complete, and t2 report to the proper officer any defect or irregularitv which renders 
the findings or sentence invalid or void, in  whole or in  part, to the end that any such 
sentence or any part thereof so found to be invalid or void shall not be carried into 

effect. The said Acting Judge Advocate General will forward all records in  which 
action is complete, together with his review thereof and all proceedings th~reon to the 
Judge Advocate General of the Army for permanent file. [250.4, A. G. 0.1 

By order of the Secretary of War: 
JOHN B I D ~ L E ,  

Major Genel'nl, Acting Chief of Stuff. 
Oficial: 

TI. P. MCCAIY, 
Tlw Adgutant Genercrl. 

This order, however, was not issued primarily because of that 
fact, but was issued in pursuance to a recommendation which Col. 
Clark and I had formulated as a result of our study in the DisZiplinary 
Divis'on that that kind of action ought to be inaugurated; that in 
any of these cases where there was a definite change of statcs such 
as the dismiss11 of an officer, the dishonorable diszharge of an en- 
listed man, or a ssntence of death, before action could be taken the 
records should be s a t  to the office of the Judge Advocate General 
for review. That thing was in a formative process when this Houston 
riot cass came along, affording a very good reason in support of our 
argument and i t  was adopted immediately. This first order was 
issiied, I think. in December, 1917. and after further study and 
elaboration we got out General Order No. 7, covering all of these cases. 

Now, if I may be permitted to suggest to the committee, I have 
taken frequent occasion in my career to recommend a revision of 
general court-martial proceedings. I think that there are many 
instances in which the proceedure could be corrected in such a 
way as would sifeguard the trials of both officers and enllsted men 
and would make the records less subject to objection of lawyers who 
read them and find thess errors; but very little, if anything, is needed 
in the way of new legislation. 

Senator CHAMBERLAIN. There was really no reason for new legis- 
lation in reference to 1199, becacse under the evidence there was 
deducible from it th:s power that has been mentioned. 

Col. DAVIS. I do not lmow whether you were here, Senator, or not 
when I made the statement that we ~ o n c l u d e d ~ a t  least I concluded 
and Col. Clark concluded-after a thorough review of the authorities 
and after finding the Masm case that" that power was not properly 
deducible from that statute. 

We agreed with Gen. Anssll's agrument in the first instance, but 
after more careful study and after finding the statute had been 
passed upon by one of the Federal courts and this power denied, 
we-- 

Senator ENOX. Did a civil court pass upon the question? 
Col. DAVIS. That was a civil court. 
Senator ENOX. What court was i t ?  
Col. DAVIS. A court in one of the New York districts. 
Senator ENOX. An inferior court ? 
Col. DAVIS. Yes, sir. 
Senator SUTHERLAND. Pardon my interruption---- 
Col. DAVIS (interposing). I was saying that while we had agreed 

with Gen. Anssll in the first instance that this power could be deduced 
from the language of the statute, after thorough investigation and 
study we reached the view that the better legal argument was on 
the other side of the case. 
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Senator CIIMABERLAIN. Did you convince the other men that were 
in the Judge Advocate General's office to this latter view, or were 
they divided ? 

Col. DAVIS. SO far as I know, the matter never was presented to 
anyone except Gen. Anssll and Gen. Crowder after Gen. Crowder 
came back. Gen. Anssll had assembled all his ass'stants and gone 
over the matter with them, but after Gen. Crowder returned to the 
office I do not think that was done and I do not know that I could 
correctly quote the view of any one of those other officers on.the later 
phaszs of this controversy. 

Senator WADSWORTII. Col. Clark gave it as his opinion this morning 
that no such power-that is, power to revise or modify ssntences- 
should be lodged with the Judge Advocate General. Have you any 
opinion to express on that, Colonel? 

Col. DAVIS. Well, I would be unalterably opposed to vesting in 
the Judge Advocate General any such authority. I think it should 
be vested in the President as was proposed in the amendment of 
section 1199 which was submitted last year. 

I think the reasons for not vesting it in the Judge Advocate General 
stand out at  every point of the case. In  the first instance the Judge 
Advocate General is a subordinate officer of the War Department, .is 
detailed to his position for a period of four years, he has no certaln 
tenure of office, and i t  would be clearly wrong to invest in anySsub- 
ordinate officer of the War Department the control of discipline for 
which the President, the Commander in Chief under the Constitution, 
is ultimately responsible. 

Senator WADSWORTH. What have you to say about lodging it with 
an  officer who has charge of, and provides for, the prosecuting 
machinery ? 

Col. DAVIS. I agree with Col. Clark's statement as to that, abso- 
lutelv. 

~ e k a t o r  CIIAMBERLAIN. DO you not think a Judge Advocate 
General ought to occupy a position similar to that occupied by the 
Attorney General-an advisor appointed not necessarily to prosecute 
a man, but to see that the man had justice done him? 

Col. DAVIS. Yes, sir. That, I think, is the attitude which the 
present Judge Advocate General-and, so far as I know, all Judge 
Advocates General-try to bring to their work. 

Senator CHAMBERLAIN. But he is the real prosecutor in all those 
court-martial proceedings. 

Col. DAVIS. DO you refer to the Judge Advocate General or the 
trial judge advocate ? 

Senator CHAMBERLAIN. Trial judge advocate. He is in the same 
department. 

Col. DAVIS. They are two different persons. 
Senator CHAMBERLAIN. I know they are. 
Col. DAVIS. The trial judge advocate is primarily a prosecutor. 

He prosecutes in the name of the United States. He is charged with 
the duty of protecting the ~ igh ts  of the accused and acting for him as 
counsel in so far as pertains to advising him of his legal rights in the 
process of the trial. That has always been the attitude that the 
regular officers of the Army have tried to bring to court-martial 
trials. I, mysdf, as a trial judge advocate in numerous cases have 
adviscd an accused of his rights to make certain objections; of his 
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right, for instance, to plead the statute of limitations or of his right 
to take other action which would protect him. 

Senator CHAMBERLAIN. I am afraid the most of them are not so 
conscientious about it, Colonel, because I think the records of some 
of these court-martial proceedings indicate that they advised men to 
plead guilty. . 

Col. DAVIS. Yes, sir. However, I think that advice comes from 
the men who are detailed as counscl for the man rather than from 
the judge advocates ordinarily. 

Senator CHAMBERLAIN. YOU started to talk about some article 
there when there was an interruption. / 

Col. DAVIS. I have here a reprint of the Articles of War and I was 
going to say that recent criticisms before this committee, as far as I 
can recall, and in the public press, of the results in court-martial 
cases', have all related to the extremely harsh punishments that have 
been awarded by courts-martial. I wanted to invite the attention of 
the committee to the fact that that can a11 be corrected by a very 
simple change in the statute, by including in it a provision to the 
effect that the President may be authorized to make regulations 
k i n g  limits of punishment, as the statute authorizes him to do for 
offenses committed in time of peace. If, during this war, there had 
existed limits of punishment binding upon courts-martial we would 
have heard of very few cases that could excite sympathy from any 
trained body of lawyers looking into .the cases. 

Senator WADSWORTH. In  your opinion was the punishment in a 
ver large percentage of those cases excessive? dl. DAVIS. There were a few classes of cases in which I think the 
punishments were excessive. I think, for instance, that the punish- 
ments imposed for desertion are in many cases out of all proportion 
to what should have been assessed. I can conceive of cases of deser- 
tion which would be followed by a punishment of death. I think 
desertion in the face of the enemy merits and should receive the 
death penalty. In  cases of desertion such as those where a man 
merely goes home to see his people and decides after a time not to 
return, and where these graver elements do not exist, I think the 
punishment should be relatively light-two or three years, some- 
thing like that. There have been cases during this war of men con- 
victed of desertion who have been given as high as 40 years. 

Senator SUTHERLAND. Well, in that connection do you remember 
the case-you have heard this testimony, I believe-that Gen. Ansell 
recited of the boy who went home to a sick mother and father, the  
father being paralyzed. The boy stayed there from the 11th day of 
December until the 1st day of June with his uniform on all the time 
and then reported for duty the day after his father died, and was 
sentenced to death. Do you remember that case that Gen. Ansell 
spoke of ? 

Col. DAYIS. I think that case came up in the office, but personally 
I do not remember the facts; but I remember another case that is 
just as grievous as that, the case of a man who was sentenced t o  
death and in which i t  was perfectly clear that there was no intention 
to desert. I n  fact, the man was apprehended by a sheriff when h e  
was on his way back to camp, and if the sheriff had kept his hands 
off of him he would have been back in camp within a few hours; but  
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he was tried for desertion and convicted. But I say to you, Senator, 
if you take 25,000 cases or any like number tried before the best civil 
courts in the land, I think you can find a small percentage in which 
the results are just as objectionable. 

Senator KNOX. Mr. Chairman, was not there furnished to the com- 
mittee a copy of a report made by Gen. Crowder to the Secretary of 
War early in this month in which there was a tabulated statement ? 

Senator CHAMBERLAIN. Yes. 
Senator KNOX. Has that been put in the record? 
Senator CIIAMBERLAIN. NO; that has not been. 
Senator KNOX. I wish that would be put in the record. If you have 

not got i t  I have a copy of it. 
Senator CHAMBERLAIN. It ought to go in. 
Senator KNOX. It is my recollection that that statement shows 

that the reviewing authorities reduced the time of punishment about 
90 Der cent. 

Col. DAVIS. On an average. 
Senator KNOX. Yes; on an average about 90 per cent. Is  that cor- 

rect; do you know anything about i t? 
Col. DAVIS. I should think if he means 90 per cent of the punish- 

ments in individual cases that i t  is rather excessive. 
Senator KNOX. That is my recollection of my review of this table, 

that the time punishments had been reduced by the reviewing 
authorities-between 85 and 90 per cent. 

Senator NEW. That would be number of cases or length of time? 
Senator KNOX. Length of time. 
Col. DAVIS. I think it may be because many of these cases were 

20 or 40 year sentences and in many of them the sentence was reduced 
to 10 years or less. 

Senator KNOX. Yes; that would bring up the average. 
Senator TADSWORTH. Colonel, do you happen to know under what 

regulation or authority of law the conscientious objectors were dis- 
char ed honorably and paid? 

cot. Davrs. I do not think there was any authority of law for it 
except that was at  any stage of the case the President, or the Secrs 
tary of War as his representative, may inter ose and exercise clem- 
ency. I n  the case of these conscientious okectors, I assume that 
they were serving sentences and that the Secretary of War simply 
stepped in and directed that the unexecuted portion of the sentences 
in theses cases be remitted and these men be restored to duty, which 
he could do in a very large ercentage of the cases, because these 
men had been sent to the if' isciplinary barracks under suspended 
sentences of dishonorable discharge. If the Secretary of T a r  wanted 
to exercise the power he could simply say "The unexecuted portions 
of these sentences are hereby remitted and the men restored to 
duty." That would brin them into their status as enlisted men 
again and they could then % e honorably discharged. 

Senator CHAMBERLAIN. That would not remove the former dis- 
creditable verdict against them? 

Col., DAVIS. I assume that the verdicts in their cases were set 
aside on the theory that possibly they should not have been tried 
a t  all under the instructions that were extant and in force at  the 
time of the actual trial. 
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Senator FRELINGHUYSEN. HOW would their discharges be written, 
"Honorable discharge" or "Without honor ?" In  what way would 
they be discharged ? 

Col. DAVIS. I do not know. 1 have never seen the discharges in 
their cases. I think some of them were honorably discharged. .I 
want it to be thoroughly understood that I am speaking wholly 
without personal information on that matter. 

Senator FRELINGIIUYSEN. YOU do riot know whether they all had 
the ssme kind of discharges or not. 

Col. DAVIS. I understand that this proc.ectlure was followed: That 
a board of review was appointed to examine into the cases of conscien- 
tious objectors to determine whether or not they. were really conscien- 
tious objectors or whether they were fake conscientious objectors. 

Senator CHAMBERLAIN. Well, who constituted that board of review, 
the officers in the Judge Advocate General's Department? 

Col. DAVIS. One officer of the Judge Advocate General's Denart- 
ment and two civilians, one of them Judge Mack and the other Dean 
Stone. 

Senator FRELINGHUYSEN. Who was the officer of the Judge 
Advocate General's office? 

Col. DAVIS. The officer was Maj. Kellogg. 
Senator FRELINGHUYSEN. Well, in paying these merl off and in 

expunging their dishonorable record would you not feel ~t to be some- 
what in the nature of a reward? Were they entitled to f 31  pay in 
your opinion ? 

Col. DAVIS. If a man has'been tried without proper jurisdiction-if 
he has simply been taken up and been tried when he should not have 
been tried-we frequently have such a ccae as that, he may be entitled 
to his pay. For instance, a man might be tried on a specification 
which the Judge Advocate General decides does not state a case. 
The analogy to that in civil practice would be an insufficient indict- 
ment. The ultimate decision in the case is that the whole proceeding 
is null and void and the trial must be regarded as though lt had never 
been held and, therefore, the man could not be deprived of any right 
on the bas's of such trial. 

Senator FRELINGIIWSEN. Did that happen in any of these ceses? 
Col. DAVIS. I do not know what actually happened in the case of 

the conscientious objectors because I did not actually function in any 
of them. 

Senator FRELINGHUYSEN The records would show. 
Col. DAVIS. Yes. 
Senator WADSWORTH. DO YOU know whether the Judge Advocate 

General s office prepared any regulations governing or advising the 
judge advocates of the departments or cantonements in the legal 
treatment of consciel~tious objectors? 

Col. DAVIS. I do not think that any such,instructions were pre- 
pared in, the Judge Advocate General's office. Such instructions must 
have been prepared in the office of the Secretary of War and trans- 
mitted through the line of command to commanding officers. I n  my 
position in the Judge Advocate General's office I had to interpret the 
result in the case of a trial of a conscientious objector in the light of 
instructions that had been sent out. In  this way I had knowledge 
that some instructions were sent out during my time in that office, 
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but, so far as I know, they were sent out by the Adjutant General 
as, in a way, confidential instructions. 

Senator WADSWORTI-I. Are they still confidential? 
Col. DAVIS. SO far as I know they are. I think some of them have 

found their way into the public press, but so far as I know they are 
still confidential. 

Senator CHAMBERLAIN. Under whose authority were they issued? 
Col. DAVIS. The Secretary of War. 
Senator CHAMBERLAIN. Have you ever seen them? 
Col. DAVIS. I have seen some. 
Senator CHAMBERLAIN. Would you recognize one if you were to see 

it now ? 
Col. DAVIS. I would recognize the one which wes issued in October 

or November, 1917. 
Senator CHAMBERLAIN. I will place one in your hand and ask you 

to glance over it and to say if that is the order to which you have 
reference. I will not put it in the record until you identify i t  [handing 
paper to Col. Davis]. 

Col. DAVIS (after reading paper). So far as I am able to say, I think 
that is a copy of certain instructions that were sent out, and a copy of 
which was furnished to the Judge Advocate General s Office for guid- 
ance in handling those cases. 

Senator WADSWORTH. IS the one you have seen one that has found 
its way into the ress ? 

Col. DAVIS. A s ,  sir. 
Senator CHAMBERLAIN. Was this prepared in the Office of the 

Judge Advocate General ? 
Col. DAVIS. NO. sir. 
Senator CHAMBERLAIN. DO you know where i t  was prepared? 
Col. DAVIS. NO. sir. 
Senator FRELINGHUYSEN. Issued by The Adjutant General. I 

think it was issued in your office. 
Col. DAVIS. MI general and special orders are promulgated through 

The Adjutant General s Office. 
Senator FRELINGHWSEN. They are not usually confidential, are 

they ? 
Col. DAVIS. NO, sir. 
Senator FRELINGHUYSEN. They are usually posted in the various 

cantonments and camps, are they not ? 
Col. DAVIS. Yes, sir. I am unable to say where that order came 

from, sir. 
Senator CHAMBERLAIN. I am going to say now, before putting 

this in the record that I wrote to the Secretary of War a number of 
days ago for a copy of it and asked him if the order bad been issued 
and I have not yet heard from him. I therefore read it into the record, 
giving the Secretary s letter a place alongside of the one introduced 
here. 

Col. DAVIS. May I say to you, Senator, before you read that, that 
the only thing I ever saw was a copy made out such as that one is, 
and I never saw a copy with anybody s signature attached to it. 
That, I think, is very much like the one we had in.our office. 

Senator CHAMBERLAIN. YOU have heard the subject discussed ? 
Col. DAVIS. Yes, sir. I think it had the official stamp of The 

Adjutant Generals Office on it or we would not have been guided 
by it. There was no doubt about its being official. 
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Senator CHAMBERLAIN. Well, I reserve the right when I read this 
into the record to have any letter I may receive from the Secretary 
of War on the subject printed also. Is  that satisfactory to the com- 
mittee? Because he may deny knowing anything about it. Tbe 
1ett.er is as follows : 

WAR DEPARTMENT, 
Washington, D. C., October 10, 1918. 

Confidential. 
From: The ~ d j u i a n t  General. 
To: The commandants of all National Army and National Guard camps. 
Subject: Conscientious objectors. 

1. The Secretary of War directs that you be instructed to segregate the conscientious 
objectors i n  their divisions and to place them under supervision of instructors, who 
shall be specially selected with the view of inshring that these men will be handled 
with tact and consideration and that their questions will be answered fully'and 
frankly. 

The part I am reading now is italicized. 
2. With reference to their attitude of objecting to military service, these men are 

not to be treated as violating military laws, thereby subjectmg t,hemselves to the 
penalties of the Articles of War, but their attitude in  this respect will be quietly 
ignored and they will be treated with kindly consideration. 

That is the language italicized. 
Attention i n  this connection is invited to a case where a number of conscientious 

objectors i n  one of our divisions, when treated i n  this manner, renounced their origi- 
nal objections to military service and voluntarily offered to give their best efforts to 
the service of the United Ssates as soldiers. 

3. It is deired that after the procedure above indicated shall have been followed 
3ults derived from for a sufficient length of time to afford opportunity to judge of the re- 

it, a report of the action taken and the results obtained under these instructions is 
to be submitted to the War Department by each division commander. As a result 
of the consideration of all these reports, further instructions will be issued by the 
Secretzrv of War as to the policy to be observed in future in  the case of conscientious 
objectors. 

4. Under no c,ircumstances are the instructions contained i n  the foregoing to be 
given to the newspapers. 

(Signed) H. S. LEARNED, 
Adjutant General. 

Under date of February 24, 1919, the following letter was received 
by the chairman of the committee from the Secretary of War regard- 
ing the above order: 

WAR DEPARTMENT, 
Washington, February 24, 1919. 

MY DEAR SENATOR CHAMBERLAIN: In  reply to your letter of February 20, I wish 
to say that the confidential letter which you quote is accurate except as to the date, 
which was October. 1917. and as to the italicizing of the second and fourth paragraphs 
which, i n  the copies I have seen, were i n  regular type. 

The reason for the request that these instructions be not given to the public was, 
of course, the desire on the part of the War Department to keep the number of such 
cases a t  a minimum. At that time we had no knowledge as to the number of men 
who mizht be tempted to profess conscientious objections for the purpose of evading 
rni~itarfres~onsibiiities. - 

Sincere1 y, yours, NEWTON D. BAKER, 
Secretary of War. 

Hon. GEORGE E. CHAMBERLAIN, 
United States Senate. 

' 
Senator FRELINGHUYSEN. NOW, were there any other orders of a 

similar character that you observed? 
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Col. DAVIS. Yes, sir; there were others that came along a t  a later . . 

period. 
Senator FRELINGHTJYSEN. Showing the same tenderness and con-. 

sideration ? 
- 

Col. DAVIS. Well, I should say the purpose of these further order! 
was to make clear to commanding officers- the attltude they should 
take in treating with these conscientious objectors. 

Senator FRELINGHTJYSEN. DO you know how many -conscientious 
objectors were discharged ? 

Col. DAVIS. During the time that I was in the Judge Advocate 
General's Office the number of conscientious objectors tried and dis- 
charged was not very large. The policy had not been fully worked 
out and some of these additional orders and instructlons came along 
about the time I left the office, and since that time, I understand, 
there has been cluitc a number of trials, but thc exact number I do 
not know. I tllillli it is safe to say that up to the time I left the office 
in April there had been perhaps not more than 30 or 40 in all the 
servize that had been actually tried by courts-martial. 

Senator FRELIKGIIUYSEN. The largest number of discharges of the 
conscientious objectors has been since the armistice was signed. 

Col. DAVIS. I do not know. My impression is it occurred recently. 
Senator FRELINGHWSEN. I t  was after the armistice was slgned? 
Col. DAVIS. Yes, sir. 

' Senator CHAMBERLAIN. Do you gentlemen wish to ask Col. Davis 
any further questions 1 

Senator WADSWORTH. Just one more question, Colonel. Doubt- 
less you remember that Congress defined a conscientious objector? 

Cd. DAVIS. Yes, sir. 
Senator WADSWORTH. AS a member of a well-recognized organized 

sect whose creed forbade partic,ipation in war, or words to that effect? 
Gal. DAVIS. Yes, sir. - 
Senator WADSWORTH. Did it come to your attention that any so- 

called'conscientious objectors who were members of such creeds had 
been court-martialed and sentenced ? 

Col. DAVIS. I do not think I could speak definitely on that. I 
have a recollection of one case in which I think the man claimed that 
he was a member of a creed that was opposed to war, but the consci- 
entious-objector cases that I remember most distinctly were these 
fellows who were objecting to war, any kind of war, these I. W. W. 
fellows. 

Senator WADSWORTH. But they were not conscientious objectors, 
Colonel, under the statute. 

Col. DAVIS. Well, they posed as such. 
Senator FRELINGHUYSEN. Did you treat them as such? 
Col. DAVIS. We did not in our office; no, sir. I did not treat them 

as such; no, sir. 
Senator WADSWORTH. Well, were they treated as such elsewhere? 
Col. DAVIS. I do not think they were, sir, where the evidence 1s 

clear that they were of that character. 
Senator FRELINGHUI-SEN. Where is that conscription act 1: 
Senator WADSWORTII. I think that unless we have other witnesses 

we are simply wasting time. We asked these officers to come here 
and give their opinions as to these changes in the military bill. 
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Senator CHAMBERLAIN. We would be glad to have your comment 
on it, Colonel. 

Col. DAVIS. Yes, sir; I think this legislation is both unwise and 
unnecessary. That is my rivate opinion on it. I think that it 
has no relation, no reasona 1 le relation, to any conclusion that can 
be deduced out of the expcrience of the Army in this war in tho 
handling of court-martial cases; that it would result in a very largo 
increase in the Judge Advocate General's Department and that the 
benefits to be derived therefrom are very problematical. In  so far 
as the present system is concerned 1 think in the first instance that 
the percentage of cases under the system which we now have, faulty 
as it is and open to objection as it is, in which substantial justice is 
reached is just as high as in the best civil courts of the land. I think 
I am safe in saying that in not more than 3 or 4 per cent of the cases 
tried by general court-martial is the result arrived a t  seriously open 
to objection from any point of view and that you could find as high 
a percentage of cases in which the results might be equally open to 
criticism in the criminal courts of any State in the Union. When 
we attempt to condemn a system on the basis of a very small per- 
centage of the cases we are proceeding inadvisedly and are not 
legislating wisely and for the benefit of the country. 

I think that no legislation is necessary. Any change that may be 
needed along the lines of this bill can be inaugurated by regulation 
and practically the same results obtained. For instance, this bill 

rovides that there shall sit with each general court-martial a person 
$esignated as judge advocate who shall rule upon aU questions of 
law arising in the rogress of the trial. Practically that same result 
could be reached i! y a rule of procedure promulgated by the Presi- 
dent to the effect that the president of each court-martial shall be 
detailed as such without regard to his rank and charging him with 
the duties which this bill would impose upon the Judge Advocate. 
That is a recommendation I submitted to the service as long ago as 
1907 and I have intermittently urged it whenever I thought' it might 
be heard with sympathy since that time. 

Under the present system the senior officer detailed acts, by 
virtue of his seniority, as president of the court-martial. As a result 
of that the president of the court very generally has no particular 
knowledge of law, rules of evidence, or anything of that kind, and is 
no better prepared to function as the presiding officer of the court 
than any other member thereon. 

There are a number of excellent lawyers in the service. A lot of 
them came in in 1898 and 1899 and a lot more have come in during 
this war-men with splendid legal education and expericnce, and it 
would be possible in any jurisd~ction to detail a lawyer as president 
of a court-martial and let him decide the questions of law and evi- 
dence arising during the trial. If some such plan as that were worked 
out i t  would save a very large increase in the Judge Advocate Gen- 
eral's Department which would make i t  very unwieldy. 

Senator CHAMBERLAIN. But nobody in authority has ever under- 
taken to suggest that such a regulation be issued by the President. 

Col. DAVIS. I submitted such a regulation for approval in April 
of last year. I sent it to Col. Mayes and, I think, Gen. Ansell, 
although Gen. Ansell may not have been in the office at that  par- 
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ticular time. I am not advised that it ever got as far as Gen. 
Crowder's desk. I went through the Court-Martial Manual and sug- 
gested the modifications that should be made in all the sections relat- 
ing to this subject. 

Senator CHAMBERLAIN. But it was not done ? 
Col. DAVIS. NO, sir. 
Senator CIIAMBERLAIN. That is the reason this legislation was 

suggested-those who have tho power to do these things do not do 
them. 

Senator WADSWORTEI. YOU have discussed it with Gen. Ansell? 
Col. DAVIS. Yes, sir. 
Senator WADSWORTH. I s  he in favor of i t ?  
Col. DAVIS. He seemed to be in f a v o ~  of it in personal discussion; 

yes, sir. 
Senator WADSWORTH. Did he ~ecommend it to Gen. Crowder, do 

you know ? 
Col. DAVIS. I do not know whether he did nor not, sir. I can see, 

Senator, that the proposed legislation, or such change in the regula- 
tion as I have suggested, might perhaps result in a slightly better 
system of administering military justice in the Army, but the point 
I wish to'make is this: That it is unfair for anybody to come before 
this committee and contend that this change is necessary in order to 
accomplish justice in the trial of enlisted men in the Army. I chal- 
lenge that statement. 

Senator CHAMBERLAIN. YOU differ from the American Bar Asso- 
ciation ? 

Col. DAVIS. Yes, sir; and I think I have seen the records in thou- 
sand court-martial cases where the American Bar Association has 
seen one. 

Senator THOMAS. If it be true, Colonel, that these enormous 
penalties have been assessed for comparatively trivial offenses, I must 
confess that your statement does not strike me as being in accord 
with those facts. 

Col. DAVIS. But, Senator, do you not realize that these enormous 
penalties are assessed because, the discretion of the court-martial is 
not controlled by law? I assume that if you gave a civil court the 
same liberty of giving any punishment from one day up to death 
that you would sometimes see just the same result. 

Senator THOMAS. But a civil court in this country, no matter what 
its discretion might be, would not last over night if it  sentenced men 
to 25 years for disobedience to an officer. 

Col. DAVIS. My contention is this: If the discretion of a court- 
martial can not be controlled, it should be limited-a limit should be 
imposed upon the punishments it may assess. 

Senator TRoaf~s. I quite agree with that, that there should be a 
limitation of discretion something like is held on the civil courts. 
I am not complaining of the action of those enforcing the law but 
criticizing the system for making this possible. 

Senator FRELINGHWSEN. The table which was submitted by Gen. 
Crowder showed that these sentences had been reduced about 80 to 
95 per cent. I think you have admitted that these sentences by the 
courts-martial were excessive in a large number of cases. 

Col. DAVIS. Yes, sir. 

TRIALS BY COURTS-MARTIAL. 
..b 

221 

Senator FRELINGHWSEN. NOW, with SO many cases in review, 
have not a large number slipped through and are there not enlisted 
men to-day serving penalties that are extreme; and what are we going 
to do to review those cases and mitigate that punishment? That is 
the thing that intercsts me. 

Col. DAVIS. Yes, sir. 
Senator F'RELINGHWSEN. The system is wrong and we are going 

to change i t  and what we are going to do where there have been 
sentences that now amount to persecution, and how many of them 
are there, and what are they, that is what we want to know. 

Col. DAVIS. The number could only be determined by going to 
these penal institutions, the disciplinary barracks that we have scat- 
tered over the country and finding out how many military prisoners 
are still confined. As Col. Clark suggested thls morning, many men 
have been sentenced to heavy penalties and they have been passed 
with appropriate reductions recommended by the Judge Advocate 
General's Office for the purpose of the deterrent effect that they 
might have in their commands at  the time. Now these men are sent 
to the disciplinary barracks under, say, a sentence ?f 10 years, 15 
years, 20 years, but in most cases the sentence of dishonorable dis- 
charge has been suspended, which makes the sentences practically 
indeterminate. I have one case in mind. A man was sent over from 
France under a sentence of 10 (years and that man was restored to 
duty within 5 or 6 months after he went to the disciplinary barracks. 
There have been scores and perhaps hundreds of other cases where 
the man has gone to the disciplinary barracks under a sentence of 5 
or 10 or may be 15 years and by proper conduct at  that institution 
he has won his way back to duty within 5 or 6 months. So that the 
situation  as i t  stands to-day could only be determined by going 
through those cases where punishment is still being served and rec- 
ommending appropriate reductions, if reductions are merited. I 
may say to you, sir, that in practically all of those cases the sentence 
has been scaled down on the recommendation of the Judge Advocate 
General to what that office thought should be the case. 

Since General Order No. 7 went into effect, there is not a man in 
the whole service sentenced to be dishonorably discharged and to a 
long term of confinement whose case had not been passed upon by 
the Judge Advocate General's Office, by the board of review since 
that has been constituted, and his case passed upon .for the very 
purpose of determining the amount of punishment whlch that man 
should serve. He is in the disciplinary barracks a t  this time serving, 
not the punishment which the court awarded him, but the punish- 
ment which the Judge Advocate General's Office, after reviewing the 
case, thinks he ought to bear. 

Senator FRELINGHWSEN. YOU mean to say that is done in every 
case in theory. That was all right. That .was the purpose of 
amending the Articles of War a couple of years ago so that you could 
meet that situation, but you know lots of these poor devils are lost 
in the shuffle. 

Col. DAVIS. None of them, sir. 
Senator F'RELINGHWSEN. They are, some of them. I have direct 

knowledge that some of them are. 
Cb1. DAVIS. I will tell you why they are not. There is not a case 

that  passes through the Judge Advocate General's Office but what is 
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reviewed by somc officer who is supposcd to be properly trained to  
pass judgment upon that case. He either siqns the record with his 
initials or with his name to indicntc the officer who has reviewcd 
that  case, SO as to placc responsibility for passing it. 

Now, suppose there is a case in which a man has gonc to thc dis- 
ciplinary barracks under a sentence which should have been reduced. 
Ho is allowed to make an application for clcmcncy after he has been 
there six months, I think it is. 1111 of those applications for clerncncy 
are sent to thc Judgc Advocate General's Office. The record of that 
man comes out of the filcs and i t  is reviewcd thoroughly by another 
officer who then recommends that clemency should, or should not 
be granted. He can make a new application for clemency evcry 
six mmths. Some of them make i t  very much more fre luently 
than that and every time an application for clemency is submitted 
by that man his case is givcn another review in the office of the 
J u d p  Advocate Gcneral; and so i t  is impossible, unless the man is 
satisfied and makes no apnlications for clemency, i t  is impossible for 
him to get lost in the shuffle. 

Senator CHAMBERLAIN. Tn theory that is all right if it were done 
all the time, but, Coloncl, there have been innumerable prisoners 
writing to me, and I have had a great deal to do with criminal insti- 
tutions because I was head of the Oregon Penit~nt~iary for six years- 
therc are a lot of thosc fellows that can not be heard. They can not 
get replies from whomsoever they address-I do not know whom 
they addressed, whethcr i t  is thc head of the disciplinary barracks- 
but they can not get any replies to their applications for clemency. 

Col. DAVIS. I want to say this in justification of thc system, that 
any anplication for clemency, a letter from any Scnator or Itepre- 
sentative, a letter from the wife of any prisoner, or from a friend of 
the r~risoner which is addressed to The Adjutant General of the Army 
is always referred to the Judge Advocate General and that results 
every timc in drawing that case out of the files and in somc kind of a 
review of the case based upon that application or that suggestion 
for clemency. 

Senator '~'HOMAS. Jn some of these cases where clemency is granted 
and a sentencc is reduced as to the time af service, time of punish- 
mcnt, is that ortion of the sentence relating to dishonorablc dis- 
charge reverse$ also or does that go into cffect? I n  other words, 
takc s concrete case. Suppose John Smith was sentenced for 15 
years with dishonorable discharge from the Army, a concrete case, 
you reduce the scntence to two years. Can it, or does it, also remove 
that art of the sentence involving the dishonorable dischargc? 

Cof DAVIS. I n  all of those cases where the dishonorable discharge 
is suspended by the reviewing authority i t  remains suspended, and 
the recommendation of the Judge Advocslte General usually is that 
a certain part of the period of confinement be remitted. I may 
illustrate that in this way: Suppose a man i3 tried out here a t  Camp 
Meade and is sentenced to be dishonorably discharged, together with 
40 years confinement. Now, General Order No. 7 requires them to 
suspend the execution of the sentence until i t  is reviewed in the office 
of the Judgc Advocate General. The Judge Advocate General reviews 
that sentence and advises the commanding officer out there a t  Camp 
Meade as to the result of his review. The commanding general. out 
there may think that the man should be absol~ltely discharged from 

the Army-suppose he is a murderer or a h i g h ~ a y ~ r o b b e r  and has 
been ustly convicted and they do not want to  continue him on the i roll o the Army but want to discharge him and that the penitentiary 
is the proper place in his case-he can not execute that sentence untd 
the Judge Advocate General reviews it. If advised by the Judge 
Advocate General that the record is in proper form, the commanding 
general out there may direct that the sentence be carried into exo- 
cution. On the other hand, suppofe i t  is the ca:e of a man who has 
disobeyed the order of his commanding officer or has trap~gresccd 
military discipline in some other way, something akin to a mi~de-  
meanor in civil law, and he is ~elitenced to di:honorable di~charge. 
The sentence of dishonorable discharge would be suspended by the 
reviewing authority nnd the man would be sent under that suspended 
sentence to the disciplinary basracks. The disciplinary barracks for 
Camp Meade would be Port Jay, N. Y. He is sentenced to 10 years 
and after review the Judge Advocate General's Office recommends 
that  9 ycars of the sentence of confinement be remitted. Then the 
man stands under a sentence of dishonorable discharge which has 
been suspended until he is released. I n  other words, Senators, the 
unexecuted portion of that sentence may be remitted and the man 
restorcd to duty without being dishonorably discharged, and he can 
be put right back in the Army. 

Senator THOXAS. Let us take that last case of which you spoke, 
where the sentence is reduced to one year, where the man convicted 
has a good record, who has not been a highway robber, but whose 
record has been good. After that year's sentence can he then go back 
into the Army unless the Secretary of War shall set aside the sentence 
of dishonorable discharge ? 

Col. DAVIS. I n  that case, if he is such a man as you described, after 
having been a t  the institution for six months he will submit an appli- 
cation for clemency. He may ask to be restored to duty and sent to 
join his organlzatlon. That application is reviewed in the cffice of 
the Judge Advocate General. If the commanding officer of the dis- 
ciplinary barracks reports that the man has made good, the mail in 
most cases will be restored to duty. 

Senator THOYAS. Suppose he does not ask for clemency a t  the end 
of six months, but accepts the remission of the nine years and Eerves 
without makino any further request for clemency, a t  the end of his 
sentence does ge  not automatically go back into civil life with a 
dishonorable discharge against him? 

Col. DAVIS. Yes, sir; unless some intervening action ia taken in the 
case. 

Scnator THOMAS. That is what I am asking about. 
Col. DAVIS. That action might be talien either upon the man's 

initiative or upon the initiative of someone else. During his eriod 
of confinement he gets good-conduct time off that one year, re!ucing 
his sentencc automatically to something like 10 months. At the 
end of that timc he would be gjven his dishonorable discharge and 
be turned loose from the institution. 

Senator CHAMBERLAIN. HOW many military prisoners are there 
now? 

Col. DAVIS. I can not answer that question, sir. I can give you 
some interesting information on the results that obtained in the 
carly stages of this war. When the war began and the Army was 
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increased from something less than a hundred thousand to something 
more than n million, we naturally supposed that the popu!ation at 
the penal institutions was going to jump up in proportion. At 
Leavenworth, for instance, a t  the disciplinary barracks there, there 
was authorized the building of a stockade and accommodations 
inside large enough to hold 3,000 additional prisoners; and we 
espected a corresponding increase at the other institutions .at Alca- 
traz and at  Fort Jay, N. Y., on Governors Island. In  April of this 
year I made a tour- 

Senator WADSWORTH (interposing) . April ? 
Col. DAVIS (continuing). 1918. I made a tour of ins ection of all 

the camps in the United States for the purpose of seeing%ow military 
justice was administered in the camps. I went to all thcse penal 
inslitutions and was very much surprised to find that at  Alcatraa, 
in April, 1918, they actually had fewer prisoners than they had 
before war was declared. Up here at  Fort Jay they had about the 
same number, and out at  Leavenworth they never had had any call 
for the additional accommodations for prisoners that had been 
authorized a t  that place. I might say, in explanation of that, that 
under Gen. Crowder's authorization we adopted the policy that when 
a man was tried at  any of these cam s and was convrcte? of an 
offense which, although serious on its l' ace, did not necessarily dis- 
qualify the man for duty as a soldier, that the commanding officer 
of that camp could suspend that sentence and hold the man for duty 
with his organization. We came to Congress last winter and obtained 
an amendment of the fifty-second and fifty-third articles of war 
which would authorize the commanding officers to exercise a broader 
policy of suspending sentences and then finally remitting them, the 
object being that no man would be sent to a penal institution and 
thus branded with the obloquy that always attaches to such a place, 
if i t  is possible to be avoided. We had the thing working with the 
result I just told you of. Now, that was the effect of General Order 
No. 7. 

Senator CHAMBERLAIN. One reason of that, too, was that. a man 
could not commit some slight infraction of military dl;cipline and 
save himself from going to the front by being confined in the rear, 
was i t  not? 

Col. DAVIS. We aimed to break that, yes, sir; but the policy, the 
wise policy, of treating those cases that way was reversed in April, 
1017, after Gen. Crowder surrendered the control of the office the 
second time and the policy again instituted of adhering strictly to 
the formal text of the hlanual of Courts-Martial which, in terms 
requires a man sentenced to more than six months confinement, to 
be confined a t  a disciplinary institution. This largely increased tho 
prison population. That policy was departed from under Col. 
Mayes,,who was Acting Judge Advocate General while Gen. Ansell 
was in France, and was continued by Gen. Ansell after his return. 
I think a great deal of harm to the administration of justice in the 
service was caused by that reversal of policy. That policy, I might 
add, was coincident with my release from duty in the disciplinary 
division of the Judge Advocate General's Office. 

Senator CHAMBERLAIN. Who relieved you ? 
Col. DAVIS. I was relieved by-I suppose the authority for my 

release w:is found in Gen. Crowder's order-I was actually relieved 
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by Col. Mayes, because he disagreed with these policies which I 
have indicatcd. 

Senator WAI~S~ORTIX. Gen. Ansell believed as Col. Mayes did? 
Col. DAVIS. Yes, sir. I might say, that Gen. Ausell in his letter 

to Congressman Burnett says that in 1018, September, 1918, he 
directed his board of revicw to su gcst to reviewing authorities the 
ver.v corrective action which had 7, een applied between November, 
1917, and April, 3915. I t  was a t  that  timc opposcd h r  him on the 
ground that i t  was not correct proccdurc according to his theory of 
what the law authorized. 

Senator CIIAMEERLAIN. YOU may have stated i t  before, but I 
wish you would tell us again, during the war periods, how much 
time has Gen. Ansell been actin@ 2s Judge Advocate General, and 
how much of the time has Gen. &omder, since April 6, 1917, could 
you tell ? 

Col. DAVIS. Yes, sir. Col. ?Tinship was the szcond ill rank in 
the office after the departure of Gea. Bcthel for France with Gen. 
Pershing. That occurred in the early part 01 June, 1917. Prom 
Junc, 1917 to sometime in October, Col. W~nship was Acting Judge 
Advocate General. From October, 1917 to November, 1917, a 
period of about a month, Gcn. Ansell mas Acting Judge Advocate 
General and was, tor a part of that timc, so designated by a War 
Department order which, I think, he refers to in his testimony. 
When Gen. Crowder came back to the ofice in the latter part of &to- 
ber or first part of November, 1917, this situation existed: Gcn. 
Ansell passed all papers that went to Gen. Crowder. He acted 
upon many cases himself signinq as Acting Judge Advocate General, 
notwithstanding the fact that Gen. Crowder was in the off& and was 
the Judge Advocate General a t  the time. Gen. Ansell cserciscd 
authority to decide what cases he would put up to Gen. Crowder 
and what he would finally act upon himself. 

Senator CHAMBEELAIN. And those were all signed: "Acting h d g c  
Advocate General ? "  

Col. DAVIS. Yes, sir. 
Senator CHAMBERLAIN. Very well, now- 
Col. DAVIS (interposing). And then, I might add that in -4pri1, 

1918, Gen. Ansell made a trip of inspection to France, and until his 
return to the office some time in July, an interval of three months, 
Col. Mayes was Acting Judge Advocate General. 

Senator CHAMBERLAIN. Gen. Crowder being engaged in the drait '2 
Col. DAVIS. Yes, sir; Gen. Crowder for a part of that time was in 

the Judge Advocate General's Office during an hour or two of each 
day, but I think about April, 1917, he found that his duties in con- 
nection with the draft required so much of his time that he practjcally 
withdrew fully from the Judge Advocate General's Office and did 
not function as Judge Advocate General until his recent return to 
the office. 

Senator CHAMBERLAIN. Well, when July came, and Gen. Ansell 
returned, did he become Acting Judge Advocate General again 3 

Col. DAVIS. Yes, sir; but not under an order issued to that effect. 
Senator CHAMBERLAIN. Well, how were communications signed 

by him then ? 
Col. DAVIS. AS Acting Judge Advocate General. 

106604-4-15 
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Senator MCKELLAR. And the approval of ab-out two-thirds of the 
cases wcrc signed by him ? 

Col. DAVIS. I ie signed them all. He signed all papers after July. 
Senator MCIKELLAR. After July until the General came back? 
Col. DAVIS. This last time? 
Senator MCKELLAR. YCS. 
Col. DAVIS. That was whcn the Provost Marshal General's Office 

was demobilized, in rccent weeks, I do not know the exact date. 
Senator WADSWORTII. Have you any morc comments to make on 

this legislation, Coloncl ? 
Col. DAVIS. I have this comment to make: That that provision 

of the law that aims to authorize a lawyer as a trial- 
Senator WADSWORTH. YOU mean in the bill? 
Col. DAVIS. In  the bill, yes, is, in my opinion commendable. I 

think cases ou ht  to be tried by men of legal training and experience, 
and I have a f ways favored some change in the law which would 
authorize a lawyer, trained as such, for trial work. I thmk there 
should be one or more judge advocates of low rank, not as high as 
major, possibly first lieutenant or a captain, to begin with, assigzed 
to duty at each department headquarters, or on the staff of officers 
who convene courts-martial for the purpose of acting as trial lawyers, 
representing the Government. I think, moreover, that the present 
regulations should be amended in such way as to make it .obligatory 
upon the commanding officers at  posts where cases are tried to pro- 
vide the man on trial with counsel who has been trained in the law 
whenever that can be done, and it could be done, quite generally, 
because, as I say, there are plenty of officers in the service who have 
legal education and training. To that extent I think the purpose 
of this bill is wise. I would certainly oppose the addition of a judge 
advocate to sit with the court and interpret the law as the trial pro- 
ceeds. I think that wholly unnecessary. 

Senator WADSWORTH. Is  there not another provision there that 
lodges a further power with that judge advocate? 

Col. DAVIS. Yes, sir; I think the present system is all that is 
necessary in that respect. The present system is this: The judge 
advocate appointed by the convening authority must, necessarily, 
act as the advisor to the trial judge advocate. Officers are very 
frequently appointed trial judge advocate who are untrained in the 
law and they write to the judge advocate for advice on questions 
they see are going to arise in the course of the trial, or which actually 
do arise on the record, and the judge advocate gives them advice, 
and, then afterwards, when the case comes to him, he is supposed 
to sit in a judicial frame of mind and to pass upon the case as though 
he had never seen it before, and it is not always easy to do that. 

Now-, if the wan who is actually trying the case is a iawyer who is 
charged with the responsibility of trying that and all other cases in 
the jurisdiction on the part of the Government, the judge advocate 
would pass on the case and review it as a judicial officer and would 
be relieved .very largely from any responsibility for getting the case 
correctly tried. A great many difficulties that could be enumerated 
would thus be eliminated. 

Senator WADSWORTH. Should there not be a provision there 
which lodges with the judge advocate, or the special convening 
authority, the power to veto the convening of the court? 
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Col. .DAVIS. Not the convening of the court, but the power to 
veto the actual reference I think of a particular case to a court for 
trial. 

Senator WADSWORTII. That is what I mea,n. What do you think 
of that ? 

Col. DAVIS. I think, that, in general, might work out d l  right in 
actual practice. I know ol one case that occurred during the time 
I was in the Judge Advocate General's office in which a commanding 
officer refused to be guided by the advice ol his judge advocate with 
reference to the disposition of a case, but I suppose in 99 cases out 
of a hundred the reviewing authority is guided by his judge advocate. 
Of necessity he must be, and he does not attempt to know more of 
the law than his judge advocate, but once in a while you find a man 
who does and who refuses to be bound by his judgment. 

Senator CHAMBERLAIN. Is there anything else, Senators ? 
Senator MCKELLAR. I want to ask a question. or two. 
Colonel, a great many punishments were inflicted during the war 

for disciplinary reasons were there not ? 
Col. DAVIS. Yes, sir. 
Senator MCKELLAR. NOW, might not these records be reviewed 

for the purpose of mitigating those unusual punishments, and ought 
it not to be done ? 

Col. DAVIS. I made a rather full explanation of that while you 
were out. sir: but I can repeat it to you very briefly. The situation 
is just this:' There is noAman ser&g punishment at  the present . 
time whose case has not been reviewed in the office of ,the Judge 
Advocate General and whose punishment is greater than the Judge 
Advocate General concluded at  the time of the review should be 
imposed for the offense. If the punishment actually exceeds what 
the Judge Advocate General thinks should be given, i t  is his duty to 
recommend clemency, and, I am pleased to say that I know of no 
one case in which the Judge Advocate General has recommended 
clemency that the Secretary of War has not granted it. 

Senator MCEELLAR. HOW many cases of clemency has been 
recommended since the war ended ? 

Col. DAVIS. I do not know, I have not been in that division since 
that time. 

Senator MCKELLAR. Well, could you tell me about how many 
cases have been recommended altogether during the war? 

Col. DAVIS. Oh, hundreds of them, hundreds of them. ' 
Senator MCKELLAR. There are about 22,000 of these cases all told. 
Col. DAVIS. Yes, sir. 
Senator MCEELLAR. Well, would it not be a very proper plan for 

some board or some reviewjhg authority to go over dl these on the 
facts as well as the law ? 

Col. DAVIS. Senator, it  is a fact that every man who is serving a 
sentence has a right to apply for clemency, and he can submit an 
application once every six months. Every time he does his applica- 
tion goes to the Judge Advocate General, and there is a complete 
review in each case passed upon by the clemency board in the Judge 
Advocate General's Office. A particular case may be passed upon 
four or five times every year. 

Senator MCEELLAR. I had in mind a case which happened just 
before the war down in Texas on the border, where an officer'was tried 
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and convicted and dishonorably discharged from the service, and 1 
think further punished for protecting-thc substance of the charge 
was protecting a kinsman in thc service. I do not know whether it 
was his brother, nephew, or what. I t  sccnls that the kinsman was 
accused of having stolen somethin and it was said that he protected f the kinsman in the charge. Thc <insman vr7as indictcd by the civil 
courts and rcccived a verdict of not guilty, and yct this court-martial 
found the brother guilty of an offense based on thc protecting of his 
brother in theft. 

Col. DAVIS. Yes, sir; the name of that officcr was Mays, Glenn T. 
Mays. I remembcr the case vcry well. 

Senator MCKELLAR. YOU probably know the facts bettcr than I 
do. I would be very glad for you to state them. Therc was a man 
who has been dealt with by a court-martial on an offense that the 
courts have demonstrated his brother was not guilty of, and yet that 
man was heavily punishcd. That case ought to be reviewed by all 
means. 

Col. DAVIS. The man is not undergoing punishment. Of course, 
Senator---- 

Senator MCKELLAR. He has undergone the most cruel punishment 
that could be inflicted upon anyone in the Army, and that is dis- 
missal from the Army. 

Senator FRELINGIIWSEN. YOU mean mental punishment ? 
Senator MCMELLAR. Yes; I speak subject to correction. 
Col. DATIS. AS I remember the outcome of that case, this officer 

was accused of irregularities in connection with some company or 
post-exchange fund. Some checks were submitted to him which 
seemed to involve his brother in an attempt either to forge or beat 
the Government, or something- 

Senator MCKELLAR. Fraudulent practice ? 
Col. DAVIS. Fraudulent practice, and he was tried by the court and 

he was convicted. The case hung fire in the Judge Advocate General's 
Office for a long while. I admit i t  was a close case. I t  might have 
been decided either way. We finally decided that there was evidence 
sustaining the finding of the court, a sufficient amount of evidence in 
the record to justify the finding of the court. In  the meantime, how- 
ever, the man's organization had been drafted into the service of the 
United States under the draft, but he had not been drafted because of 
these charges that were pending against him at  the time, and I think 
the recommendation of the Judge Advocate General's Oflice was that 
he be administratively discharged from his obligations to the United 
States, i t  was not a regular form of dismissal, and that he be not 
drafted into the service. I may say---- 

Senator THOMAS (interposing). I s  that the man whose brother was 
acquitted, or the man himself ? 

Senator MCKELLAR. It was the man whose brother was acquitted. 
Col. DAVIS. I may say in that case that i t  came out in the trial of 

the case that this man had been guilty of several other offenses. Of 
course, he was not being tried for the other offenses, but the fact 
that those things did appear of record probably operated so that the 
department did not want him back in the service. 

Senator MCKELLAR. Right there let me interject this: I took that 
record and went up to Gen. Crowder's office and went over i t  very 
carefully and came to the conclusion that instead of it being a close 
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case there was not a scintilla of proof-under the scintilla doctrine in 
our State-that there was not a scintilla of proof to connect this 
officer with any offense against the militray authorities; but to be on 
the safe side I got Senator Shields, who had been chief justice of our 
supreme court for many years, to take the record and go over it 
absolutely by himself and see what conclusion he came to about it. 
He came to exactly the same conclusion. We took that up with 
the department and the de nrtment ruled against us, and then we P went before the Secretary o War. That man is living to-day under 
the most deadly disgrace that can come to anyone in my State, and 
that is a dishonorable discharge from the Army because of an attempt 
to cover up a brother's crime, when the man was indicted by the 
civil authorities for this crime and acquitted without the slightest 
question. Now, that is the most aggravated case I ever heard of. 

NOW, I have a bill here, a joint resolution, which would provide 
for the reexamination of these cases, now that the war is over and 
no disciplinary action is required, and it seems to me that some sort 
of a bill like that ought to be passed in order that the department 
can rid itself of those peculiar cases, and I would like to get your 
views on it. 

(301. DAVIS. I say this with regard to that, that many cases tried 
before two different courts or two different juries might bring dif- 
ferent verdicts. 

I read your memorandum, and I read Senator Shields's brief- 
Senator MCKELLAR. He made an elaborate brief; I had forgotten 

it, but that is true. 
Col. DAVIS (continuing). And, as I recall, the vote in the Judge 

Advocate General's Office by five officers showed that three were in 
favor of upholding the record and two were for upholding your view. 
It was that close. Col. Winship, m7ho was then Judge Advocate 
General, decided the matter in that way, I think largely on the 
theory that the man was suffering, as he regarded it, no very sub- 
stantial punishment inasmuch as he had sim ly been left out of the P draft and was not really dismissed from the orce. 

Senator MCKELLAR. I happen to know this: His brother, W. M. 
May, is one of the most prominent citizens of Jackson, Tenn. 

Senator THOMAS. What was his rank? 
Senator MCKELLAR. He was a captain, a man who stands as high 

as anyone in that State. 
Senator THOMAS. Was the brother an officer? 
Senator MCMELLAR. The brother was- 
Col. DAVIS (interposing). The brother was a sergeant. 
Senator MCKELLAR (continuing). Sergeant. 
Col. DAVIS. The fact is this: Two very important papers, I think 

they were checks, disappeared in the case, and they disa peared 
while in the custody of the captain, and never were found! It is 
not strange that the brother was not convicted before the civil court, 
because the very evidence which would secure his conviction was 
not forthcoming. That fact must be remembered. The court- 
martial knew that Capt. Mays had these papers, they disappeared 
in his hands, and he could not satisfactorily account for them. When 
they came to try his brother before a civil court the actual forgeries 
could not be produced, and it is no wonder the brother was not 
convicted. 
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Senator SUTHERLAND. That puts quite a different light on that 
case. 

Senator MCKELLAR. I do not recall the fact- 
Col. DAVIS (interposing). Those are the facts. 
Senator MCKELLAR (continuing). That Capt. Mays ever had any- 

thing to do with the papers. My recollection is that he distinctly 
testified that he did not know anything about the papers at all. 

Col. DAVIS. The fact was very well established that they disap- 
peared while in his possession and they implicated his brother, and, 
of course, if they convicted the brother they would have to actually 
have the papers. 

Senator WADSWORTH. DO you believe any legislation would be 
desirable ? 

Col. DAVIS. Not at  this time; no, sir. I think we are at a period 
where sensation is too easily aroused, and we ought to wait a reason- 
able time after this war, and have an opportunity to digest the facts 
which are deducible from the large number of records. 

Senator MCKELLAR. Let me ask you this: Could you furnish the 
committee a list of those who have becn confined by court-martial, 
and the fines and the punishments? I think that would aid the 
committee very much in determining- 

Col. DAVIS (interposing). I hope you will not ask me to furnish 
that list, because I am down in the War College. 

Senator MCKELLAR. I will ask some other officer to get it for me. 
Senator SUTHERLAKD. YOU are not in favor, then, of a bill to 

review these cases ? 
Col. DAVIS. NO, sir. I think the system takes care of that itself. 

I think after the wTar is over, and after we are sufficiently removed 
from this unstable state of the public mind to legislate calmly and 
intelligently we might pass upon the question of whether or not we 
ought to have a court of appeals in the Military Establishment. 

Senator MCKELLAR. But, Colonel, just apply it to cases that have 
arisen during the war. That is all very well for us who are out of 
jail, but there are a lot of these fellows-some 20,000 of them---- 

Col. DAVIS (interposinq). Oh, no; nothing of the kind. 
Senator MCKELLAR. Horn many are in jail? 
Col. DAVIS. Let me tell you what the facts are- 
Senator MCKELLAR (interposing). I get letters from them every 

day. 
Col. DATIS. If you were to investi~at~e you would find that 15,000 

of these cases have been absolutely disposed of. The sentences Trim 
for one month, two months; they have been completed. Very many, 
probably 50 or 60 per cent, have been restored to duty or let out of 
confinement in one way or another, and the number of men now 
undergoing punishment can not be more than a few hundred. 

Senator MCKELLAR. That is another matter. We mould like to 
have the number now in jail, and know the offenses they committed. 
We might not want to review the other cases, but we would like to 
review those cases where the men are in jail. 

Col. DAVIS. I understand that, Senator. 
Senator FRELINGHWSEN. That list does not include any con- 

scientious objectors. 
Senator THOMAS. The conscientious objectors were all let out in a 

jail delivery, discharged, and paid. 
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Senator MCKELLAR. The trouble about reviewing cases under the 
present system is that they have to be reviewed upon the facts as 
they appear in the record and, if there is any evidence to sustain the 
findings of the court-martial they can not be reviewed. 

Col. DAVIS. I do not think they ought to be reviewed upon any 
other basis, Senator. I think it is well to review them from the point 
of extending clemency, now that the war is over. 

Scnator MCKELLAR. If a man has been unjustly convicted he is 
not entitled to clemency. What he wants is vindication at  the hands 
of the Government. 

Senator WADSWORTH. YOU think, Senator, we should pass a bill 
simply providing that those men shall be tried over again ? 

Col. DAVIS. NO; but I think-- 
Senator MCKELLAR (interposing). Virtually that. I think these 

cases ought to bc looked into anew, now that disciplinary acticn is 
not so necessary, and that, if there has been any mistake in the 
punishment visited upon him, if there has been dishonorable dis- 
charge when he ought not to have been dishonorably discharged upon 
the facts, he should undoubtcdly be given ordinary justice and 
ac uitted. 

8enator W A D ~ ~ O ~ T I X .  Could not those facts bc examined without 
trying them all over again ? 

Senator KELLAR. YOU can not do it without a record, acd it would 
be a record which is not fair. As I understand it the Judge Advocate 
General can not reverse on facts; they can not mitigate on facts. 

Senator WADSWORTH. In this statement it is stated that 90 per 
cent of them. have been mitig,ated. 

Senator MCKELLAR. That is done by Executive clemency. Wow, 
the man is either entitled--- 

Senator WADSWORTH (interposing). Well, mitigation and clemency. 
Senator MCKELLAR (continuing). To his vindication by other 

means than a pardoning power whiqh says: "You have bcen found 
guilty and I pardon you for being guilty." 

Col. DAVIS. May I say to you in that case, Senator, that some 
body must be constituted to pass upon the facts in the first instance. 

Senator MCKELLAR. Have you read the resolution I have offered ? 
I have offered a resolution on that subject. .I would be very glad 
for you to read it and tell me what you think about it. 

Senator THOMAS. Your resolution did not call for an appropria- 
tion, and you can not get it through this Congress. 

Senator MCKELLAR. I zinl afraid it does not. That is a mistake. 
I will put one in. 

Senator KIRBY. I an1 swprised that there is anything before this 
Congress that does not call fbr an appropriation. 

Col. DAVIS. I notice, Senator, you do not indicate a new trial of 
the case, but only a reexam.ination. 

Senator MCKELLAR. Yes. 
Col. DAVIS. That is being done. 
Senator MCKELLAR. YOU see, the defendants are allowed to pro- 

duce affidavits here, and a reexamination has to be based upon facts 
as well as upon the law. 

Col. DAVIS. I think it would be wholly inexpedient to reope11 the 
case. If the defendant were allowed to produce near evidence, of 
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course, you would have to reopen the casc and aUow the Government 
to introduce new evidence. 

Senator MCKELLAR. NOW, necessarily, the Government has prob- 
ably produced most of the evidcnce it can. 

Col. DAVIS. YOU have got to be fair to the Government. 
Senator MCKELLAR. Thc Govcrn~nent has got thc man in jnil, and 

there is inany a mr,n not in jail who ought to bc in jail as A result 
of- - - 

Senator TIIOMAS (interposing). Unfortunately we can not make 
the exchanga. 0 n c  wrong does not justify another. 

Col. DAVIS. NO, sir; but you have got to be fair to the Govern- 
ment, and if you reopen the case you have got to let the Government 
come in-- - - - --- 

Senator MCKELLAR (interposing). I should think the GovernmentJs 
officer in passing upon all the evidence would see that the Govern- 
ment's rights were protected; and, if the Government has not pre- 
sented its case, why, somebody has been lax. 

Senator THOMAS. I t  can not be held that these convictions are d l  
wrong, but even in those cases whcre the complaint is that the preseilt 
machinery is not sufficient to afford its proper review, it ought to be 
done. 

Senator ~ ~ K E L L A R .  I want to say, Senator, that this bill does not 
take care of the case, if you call it  that, that I brought out a while 
ago, because this applies only to cases in the present war, and that 
happened before the present war, as it happened in the border 
trouble-the case I s oke of. The question that has been raised in 
relerence to that reso f ution is whether or not it ought not to provide 
for a civil tribunal. Do you not think it would be better to have 
officers in the Judge Advocate General's Off~ce pass upon i t ?  

Col. Dnvrs. Yes, sir; I do. 
Senator MCKELLAR. Now, let me ask you another thing. I t  has 

been objected against one of the provisions of that resolution that 
most of the officers now in the Judge Advocate General's Office have 
had to do with court-martial trials or reexamination of records; is 
that correct oi. not ? 

Col. Dnms. Well, a very large percentage of thein have. 
Senator MCI<ELLBR.. HOW many would you suppose you now have 

in the department who have not been engaged in passing upon court- 
martial records, who could be appointed if these boards were provided 
for, the President to be authorized to appoint additional ones if 
necessary. 

Col. DAVIS. I think several boards probably could be constituted 
without taking many officers who have figurcd very conspicuously in 
court-martial cases; but, may I suggest, that I would consider that 
rather a qualification than a disqualification. 

Senator MCICELLAR. Well, if a man has examined the record, it is 
just as you said-I believe you or Col. Clark-this morning like the 
court-martial that held to its first decision despite any recommenda- 
tion that the reviewing officers might send back with the record, or 
come to the same conclusion. 

Col. DAVIS. Yes, sir; the point I make is this: If you constitute a 
board of officers to pass upon a case the probabilities would be about 
one in a thousand that the officers you selected had ever seen that 

particular case before-they would have passed upon other cases, 
but not this particular one: 

Senator MCKELLAR. That might be a qualification. I t  would be - 
very probable---- 

Col. DAVIS (interposing). I could go down and handle hundreds 
of cases, no one of which I had ever seen before; but still my ractical R experience in passing upon other cases would be helpful rat er than 
otherwise. 

Senator CHAMBERLAIN. Have you anything further to say, Col. 
Davis ? 

Col. DAVIS. NO, sir. 

STATEMENT OF BEVERLY A. READ, COLONEL, JUDGE ADVO- 
CATE GENERAL'S DEPARTMENT, CHIEF OF NILITARY 
JUSTICE DIVISION, WAR DEPARTMENT. 

Senator CHAMBERLAIN. NOW, who is the nest witness ? 
Col. READ. I was directed to report here, sir. I am Chief of the 

Military Justice Division in the War Department at  the prcsent time. 
Senator MCKELLAR. Now, Colonel, is there anything which you 

wish to bring before the committee ? 
Col. READ. I do not know what the committee wants. I was 

told that Gen. Crowder had requested that the three officeis who 
had been in charge of that division be ordered to appear before this 
committee. 

Senator MCKELLAR. Well, what position do you hold? 
Col. READ. 1 am chief of it. 
Senator MCKELLAR. YOU are the chief ? 
Col. READ. Yes; ,of the Military Justice Division. 
Senabor MCKELLAR. Chief of the Military Justice Division ? 
Col. READ. Yes, sir. 
Senator MCKELLAR. HOW long have you been chief of it? 
Col. READ. I succeeded Col. Davis in April of last year. I really 

'do not know what I can say here that would be of interest - to the 
~ommittee~other than what has been touched on, except 1 am not 
in favor of this pending legislation in the form in which i t  is drawn. 
As a matter of fact my views are different from those of any officer 
who has testified here in that regard, but I think t h y  are practically 
in consonance with the 50 civilian lawyers who are my assistants in 
my office. I am the only regular officer in there. 

Senator MCKELLAR. Well, Colonel, how many of these cases have 
been reviewed since you have been in charge of the division? A 
great many? 

Col. READ. I have been there since dpril and the average would 
be about 1,300 a month. 

Senator MCKELLAR. NOW, out of the 1,300 a month about how 
many of those are clemency cases ? 

Col. READ. Well, all of those statistics either have been or will be 
prepared for submission to the committee and I am unable to answer 
that  question offhand, but my recollection is that we have recom- 
mended just during the calendar year, a major portion of the cal- 
endar year 1918, about 123 per cent. 

Senator MCKELLAR. About 124 per cent? 
Col. READ. Yes, sir. 
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Senator MCKELLAR. YOU give us the number of cases and the 
crimes for which the defendants have been found guilty and ~ ~ h e t h e r  
a dishonorable discharge was also inflicted. Have you got those 
cases tabulatcd ? 

Col. READ. I think that is very largely done. 
Senator MCKELLAR. Will you get that and make i t  a part of your 

testimony ? 
Col. READ. Ycs, sir. 
Senator MCKELLAR. Give it to thc stenographer. NOW go ahead, 

sir. 

Col. READ. There are certain matters here that have been dis- 
cussed to-day that I think possibly werc not fully dcveloped in 
regard to the method of procedure there in that office. Now, that 
is since my incumbency. I do not know what Gen. Ansell stated 
by way of esplanation to the committee-I have not seen his testi- 
mony save what purported to be some extracts from i t  in the papers, 
but those extracts related more or less to these specific cases which 
ham been published in the papers and which, I fear, have created 
the impression in thc minds of the people (I know it as a matter 
of fact) that these sporadic, isolated instances of severe and even 
harsh, cruel punishment are characteristic of military justice. That, 
of course, is distinctly not true; and I want to sav this in justice 
to my office and in justice to the Army at  large. No excessive por- 
tion O F  any severe sentence has ever been executed; never. 

Senator THOMAS. YOU mean during the war, or ever? 
Col. READ. I am now talking about the period of the war; cases that 

have arisen during the war. Excessive sentenccs havc been imposed 
and the impression has been created that that is the way military 
justice is administered, regardless of right and fairness, of law or 
anything else. It is not true. In  the first instance, the great 
trouble in conncction with these cases and all of thes'e sentences is 
due to this fact: The forty-fifth article of war, which is simply a 
reenactment 'of the statute that has existed for a great many years, 
authorized the President in time of peace to fix a limit of punishment 
for offenses which may not be exceedzd. Now, Congress enacted that 
article of war on the 29th of August, 1916. 

The first recommendation I would make would be that these four 
words be striken out of that article: "In time of peace." There is 
no reason on earth that I can see why courts-martial in time of war 
should be governed by an unrestricted discretion as to the character 
of their punishment. It is manifestly wrong and it creates by the 
imposition of these excessive sentences which, of course, were imposed 
for their disciplinary effect solely, never with the intention that they 
were to be executed, it creates, I say, in the public mind an unfortu- 
nate impression that ought not to exist. I have always been opposed 
to that and I want to-I wish I could have testified earlier in the day 
because I am very tired. I have been here all day, but I would like 
to explain certain things that I think possibly would be enlightening 
to the committee. 

Senator CHAMBERLAIN. Just one minute, Colonel, we will have to 
go and answer our names I expect, for there is the call for a roll call. 
We will just have to wait a minute or two. 

(At this point a short recess was taken.) 
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Senator MCKELLAR. Co1. Read, I want to ask you, if I have not 
already done so, .to furnish the statistics as to the number of men 
who are now undergoing prison sentences and also the number who, 
since the war, have been dishonorably discharged. 

Col. READ. Yes, sir. 
Senator MCEELLAR. I am sure you heard the testimony of Col. 

Davis in reference to the number-of course he merely estimated it- 
of those who are now in prison as a few hundred. Could you tell the 
committee with any more accuracy about that number ? 

Col. READ. I should say about 5,000. 
Senator MGKELLAR. 5,000. Are most of them at Fort Leaven- 

worth ? 
Col. READ. I should say roughly there are between 3,500 and 4,000 

there; about 4,500 possibly out at  Alcatraz, the Pacific branch of that 
institution; and slightly less than that number at the Atlantic branch, 
Fort Jay. That does not take into accoullt those men who were 
sent to the penitentiary. 

Senator MCKELLAR. That would be at  Atlanta or somewhere else? 
Col. READ. Or the FederalpenitelltiaryatLeavenworth. I am just 

giving those figures roughly. It is certainly not less than that 
number. 

Senator MCKELLAR. Colonel, would it be too much trouble to ask 
you to furnish us a list of those undergoing punishment separately 
from the others, and the terms of their punishments separately from 
the eneral list so that we may know with what to deal? In  other 

d wor s, so far as my inquiry is concerned I am more interested in 
those who are now undergoing punishment and the length of the tlme 
of such punislment, and whether there is a dishonorable discharge 
connected with the punishment. I am more interested in those cases 
than in the ones that have been disposed of. The water that has 
passed over the mill does not interest me. I would rather have all 
the information I can get in reference to the estimated 5,000 that 
are no,w in prison. 

Col. READ. Yes, sir. I see what you mean exactly. I think in 
fairness to myself and in order that the conimittee may have a con- 
nected statement of operations of that division, which has been 
referred to here as the Disciplinary Division, during the time I have 
been there that I ought to state very briefly some of the facts con- 
nected with my assignment to that duty. 

When Col. Davis, in April, left on this inspection trip to which he 
referred I was taken from another division where I was on duty and 
assigned in charge of that division, and I have remained in charge of 
i t  since that time. When 1 took over the division there were only 
about a dozen or 15 officers in it. The division had not been subdi- 
vided into sections and, in consequence, officers, when they were 
reviewing cases, would submit their review in the rough directly to 
me. That became impracticable in course of time because of the 
vast increase of the work, and i t  was necessary that I should have 
some assistance and that the system of work there should be organ- 
ized in a way that would produce the best results and do it most ex- 
peditiously. Col. Mayes, who was Acting Judge Advocate General 
at  the time during the absence of Gen. Ansell in France, divided the 
division into several sections. For instance, cases of death and dis- 
missal went to one section; cases of penitentiary confinement went 
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to another; cases where the disciplinary barracks was designated as 
the lace of confinement went to another; and cases where there was B no ishonorable discharge, executed or suspended, went to another; 
and then there was the clemency division; and the statistical divi- 
sion, the division which is now engaged in furnishing the committee 
with statistics which have been called for or which i t  was expected 
would be called for. 

After Gen. Ansell returned we discussed the matter, and he felt 
that there was too great a responsibility on me and, of necessity, too 
great a responsibility on him in passing on these records because, for 
instance, take the case of a dismissal of an officer, or the death pen- 
alty in the case of a soldier, or confinement in the penitentiary in the 
case of a soldier, or in the disciplinary barracks, when that record 
was reviewed and came to me i t  resulted prastically in but two 
officers passing on that record, the officer who actually prepared the 
review in the case and myself. I n  order to insure thoroughness and 
accuracy Gen. Ansell constituted a board of review-three officers- 
and all of them able lawyers from civil life. 

Thesc cases-all the cases of death and dismissal and cases carrying 
enitentiary confinement-went to this board of review. After they 

Ead been reviewed by the o f i e r  and had been reviewed in the divi- 
sion to which they were assigned. Then, after they were acted on 
by that board of review, they came to me and then from me they 
went to Gen. Ansell. Subsequently the work increased so much that 
he constituted a second board of review, so that the way the off~ce 
works now all cases of death and dismissal go to the first board of 
review and all cases involving penitentiary confinement go to the 
second board of review; and I may say that on that second board of 
review there are three equally able lawyers, two of whom have been 
judges of supreme courts-one of the Supreme Court of Montana 
and the other of the Supreme Court in the Phlippines, and the third 
member is a prominent lawyer from Pennsylvania. On the first 
board of review one of the members is the professor of crimind pro- 
cedure in the University of Pennsylvania; the second one professor 
of law at  the Northwestern University; and the third one is 

Court of Appeals of the District of Columbia. 
quite a prominent member of the local bar and is also the reporter o the 

Now, there was something I wanted to say right here. There was 
some statement made this morning by some one that left me under 
the impression that i t  was believed that when a case goes up to the 
President for his action that he, if he wants to mitigate or commute 
or set aside the sentence in any way, acts in his capacity as the par- 
doning power under the Constitution. Of course, that is not true. 
He acts judicially. It is so decided by the Supreme Court in the 
Runkel case in the 122 United States, where i t  was specifically held 
that the reviewing authority and confirming authority even up to 
the President when passing on courts-martial proceedings acts in a 
~udicial capacity. 

Now, I want to explain something about these men that go to the 
disciplinary barracks whether their sentence of dishonorable discharge 
is actually executed or whether it has been suspended and the disci- 
plinary barracks is designated as the place of confinementin those 
cases where the punishment is in excess of six months, the object, of 
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course, bein to send those men there and give them an intensive 
course of mi ? itary tr  

ainin% 
and enable them to earn restoration to 

duty as soon as possible. ow, under the act of March 4, 19 15, in the 
case of a dishonorable discharge, whcre i t  mas not executed, but sus- 
pended, the Secretary of War could order the restoration to duty of 
that man a t  any time, ar,d even if the dishonorable discharge had 
been executed he could permit that man on his own application 
to make application for restoration to duty and restore him to duty 
under that enlistment; and he could do that even in the case of a man 
who might be sent to the penitentiary. So that every man who has I 

served a sentence in the disciplinary barracks where his dishonorable 
discharge has been executed or suspended is there under an inde- 
terminate sentence so far as the confinement is concerned and his 
restoration to duty is practically a matter in his own hands and every 
possible inducement, every incentive, is given that man to win 
restoration and win i t  just as roinptly as possible. Only a few days 
ago Col. Rice, commandant o f' the disciplinary barracks, was talking 
to me about this matter in my office and he told me that when a 
question of restoring a man to the colors was considered it was imma- 
terial to him whether he was there under a sentence of 1 year or 20 
years. There is hardly a day, certainly three, four, or five times 
a week, cases from the clemency section of my division pass over 
my desk where we restore men to duty under a Ion sentence of even 
25 years when he has actually served in the barrac % s 6 or 8 months, 
or even less. So, the length of the sentence has nothing whatever 
to  do with it. I t  is terrifying, but, as I said a moment ago, it is 
imposed by the courts for the purpose of gettin discipline as promptly 
as possible and to impress on the men the abso 5 ute necessity of obedi- 
ence to orders and never with any intention on anyone's part that that 
sentence should be executed. I was opposed to those sentences. I 
have always been opposed to them. I do not believe in them. They 
have just the opposite effect from that which is contemplated. 

Senator WADSWORTH. Do you happen to know within your own 
knowledge whether any memorandum or order was furnished to the 
service at  large that the policy of very severe sentences should be 
indulged in by courts-martial generally? 

Col. READ. No, sir; I do not recall any. 
Senator WADSWORTH. HOW does i t  happen then that the policy was 

so uniform? The sentencin of ,men in the first instance with no 
intention of carrying i t  out i the man behaved himself in jail? 

Col. READ. Well- 
f 

Senator WADSWORTH (interposing). Was i t  a psychological con- 
dition in the commissioned personnel of the Army ? 

Col. READ (continuing). The only explanation I can advance for 
i t  was that these courts felt that as long as there was no discretion, 
that there was no limit on their discretion, and in view of the desire 
to establish discipline as promptly as possible that they believed a 
severe sentence would be merciful in the long run. 

Senator THOMAS. Colonel, if that is the practice, as you say, trial 
always followed by a long sentence service on which is comparatively 
short will not the moral force for which the long sentence was imposed 
lose all potency 1: I n  other words, a man knows that he is only going- 
to serve a few months when he is sentenced for a number of years. 
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Col. READ. He does not know i t  until he gets to the d i sc ip l i~ar~  
barracks and finds he can win restoration. The eifect is on the men 
of his command who know about the sentence. 

Senator THOMAS. But when, after a few months, they all go back 
into the ranks, I should think that  fact would destroy the moral 
force that  might be expected to grow from the long sentence. 

Col. READ. That was the only argument that appealed to me when 
I was considering the advisability of making a recommendation about 
not o d y  the reduction of these sentences but the advisability of 
promulgating an order to the Army calling attention to these ex- 
tremely severe sentences and suggesting that certainly within .the 
continental limits of the United States the limits-of-punishment order 
promulgated by the President be not departed from except in very 
exceptional instances. 

Senator WADSWORTII. You think limits of punishment should be 
fixed by an order? 

Col. READ. No, sir: I did not think any regulation could be pro- 
mulgated that would have any other than a persuasive effect. That 
was all because of the statute, the forty-fifth article of war, limiting 
the right of the President to issue and promulgate such regulations 
only in time of peace; but I felt that in this country particularly there 
was no real necessity for those extremely severe sentences which I 
knew very well, and every officer knew that gave i t  any thought at 
all, were never going to be executed and should not be executed, 
and then I do not believe in those severe sentences anyway. I clo 
not think they accomplish anything. 

Senator CHAMBERLAIN. I t  shoclrs the public conscience. 
Col. Rmn .  When I was assigned to the division I called Col. 

Mayes's attention to these severe sentences verbally avd told him 
that I thought possibly something ought to be done about it. He 
aqreecl with me, but he felt that under the provisions of this General 
Order No. 7, which has been referred to here, we werc limited to an 
examination of the recolds simply to determine their legal sufficiency 
and that, as there was no limitation under the law on the punishing 
power of the court in time of mar, i l  might be inadvisa5le to pro- 
mulgate or, rather, to attempt to dictate to the reviewing authorities 
what they should do in those particular cases: but he dld give in- 
structions, which were carried out, that whenever a record was re- 
viewed here, and it was found or believed hy the officer reviewing it 
that the sentence was excessive, that a notation should be made on 
the record by this officer, so that when this case came up in the usual 
manner under a clemency application i t  mauld immediately attract 
attention. 

When Gen. Ansell came back I called his attention to the same 
situation and I told him Col. Mayes's views about the matter, and 
Gen. Ansell agreed with me that we ought to do something about it, 
and while we were deliberating over that he constituted t,his first 
board of review. The? entcrtained the same views in regard to these 
sentences as I did and as Gen. Ansell did. Gen. Ansell then gave 
instructions that we would not be bound by the limitations-a parent 
limitations-upon review: that we would not hesitate to CaB to the 
attention of the reviewing authorities a sentence which we thought 
was excessive. That, however, applied only to the cases that went 
before the board of review, which were the death and dismissal cases 
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and penitentiary cases: but subsequently, when 1 called his attention 
t o  the fact t,hat a great manv of these sentences-the major portion 
-of them-were those where the wcused were sent to the disciplinary 
barracks, he directed tthat the same procedure be followed in those 
cases, and. we did it,; foLlowed. it in all of them whenever we t,hought 
the sentence was excessive. But, as I say; no one ever felt t,hat shocli 
that Members of Congress and the punlic generally veyy naturally 
felt when they saw some of t,hese sentences. We did not feel i t  
because we knew the men were not going to he permitted to serve 
Any excessive portion of any sentence. 

Senator C I L ~ R E R I . A I X .  There are many of them who ought never 
to  have been imprisoned and ci.ishonurably discharged. 

Col. READ. I made a memorandum along t,his line August, 21, 1918, 
ko Gea. Anscll, which I would like to reat1 to the comnuttee. 

WAR DEPARTMENT, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 

Washington, August 21, 1918. 
Military Jurisdiction. 
Memyandum for Gen. Ansell. 
Subject: Punishments by courts-martial of enlisted men in time of war: 

1. I have read with great interest the two memoranda of Col. Davis and the one of 
Maj. Strode, and while I agree with both those officers i n  certain particulars, I regret 
to  find myself unable to give my assent to the conclusions reached by them and to 
proposals they have submitted as solutions, from their respective points of view, of 
this most important problem. I have given much time and consideration to the ques- 
tion of punishments in  the Army imposed by courts-martial, so that the views I enter- 
tain were not hastily formed, but are the result of considerable experience, observation, 
and reflection. Frankly, I have no sympath with many of the severe punisbments 
imposed, whether in time of peace or war. I% my judgment, in  the vast majority of 
instances they defeat the very purpose had in n e w  by those who imposed them. I 
think i t  will be generally conceded by those who are qualified to express an opinion 
on the subject, that it is well recognized to-day in every enlightened system of pen- 
olo,y that it  is the promptness and certainty of punishment rather than its severity 
w h ~ h p r o d u c e s  the desired disciplinaly and reformative effect. The day of punish- 
ments savoring of cruelty and vindictiveness has passed in all civilized countries 
never to return again. Surely nothingeven remotely suggestive of that sort of thing 
has any place in the great Army of the United States we are now engaged in raising 
for the sole and avowed purpose of fighting for the supremacy of the right throughout 
the world simply because it is the right. Harsh and unduly severe punishments are 
not in harmony with that great ideal. And yet I have on my desk the cases of two 
young soldiers who were sentenced to 10 years' confinement at  hard labor for absence 
without leave for from four to five days, and the cases of three other young soldiers 
who were sentenced to 25 years' confinement at  hard labor and forfeiture of five-sixths 
of their pay per month for that period for disobedience of orders. Admittedly, as a 
general rule, offenses in  time of war are more serious than in time of peace and should 
b e  more severely punished, but this is not unqualifiedly true. 

Many offenses, particularly in  this country, are more serious now than before we 
entered the war and they should not be more severely dealt with. No one ever 
contended before the war that there should not be uniformity i n  punishment wher- 
ever and whenever practicable. As a matter of fact, we tried to bring about that 
very situation bocause it was realized as a matter of common sense and common 
fairness that for the same or similar offenses men should receive the same and similar 
punishment. If that be t r u e a n d  there does not seem to be any serious fault with 
the logic-why in time of war, with literally thousands of untrained and inexpe- 
~ ienced  officers of almost every grade, should we say that because the Executive 
order is not in force, practically any punishment in  the way of forfeiture or confine- 
ment will be permitted without question provided there is no statutory inhibition 
against i t?  Good judgment and sound discretion on the part of courts and reviewing 
authorities, i t  seems to me, &re more necessary in  time of war than in time of peace 
for obvious reasons. Yet no one can sit a t  my desk and note the cases that daily pass 
across it and fail to observe that these necessary qualities are often conspicuously 
absent. Sentences are imposed and approved.the severity of which, from my point 
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of vicw, is so out of proportion to thc gravity of the offenscs as to rcnder them posi- 
tively grotesque. The courts arc, of cours-, actuated by the highost, mot,ives in 
imposing such scntcnces. They think that is the way to enforce discipline; 1 think 
they are mistaken. In addition to being th? wrons mcthocl to accomplish the purpose 
in  view, such wntenccs creatc a most unfortunat:, impr:ssion upon the civil com- 
munity. I am constrain~cl to bdirve that i t  would be maniicstly inadvisable from 
every point of view to havc the impression get abroad that courts and reviewino 
authorities in !heir actions are governed only by an unrcstrictrcl discrctlon. This & 
truly the p-oplm' war, to be fousht by the pqoplcs' Army, and'it is hut, just and right 
that thev shoulcl bc made to fx.1 that tllc systrm of punishment in  i'orcr in that; Army 
is not b&d on the judgin-nt, informcd or uninformed, of courts, but ha8 founda-. 
tion in  wise and human. principles that have been thoroughly tested in tlme of peace. 

Those were my views in administering my office and those were 
my views when I was in E'ranse as judge advocate of the first divis- 
ion that went over there. I made a similar memorandum in con- 
nection with the severe punishments that were imposed over tjhere 
in inferior court cases. 

Senator CIIAMBEIZLAIN. I t  did not do much good, did i t ?  
Col. READ. I got some modification of it in those cases over there. 

The summary courts are limited in punishment to three months' 
confinement and three months' forfeiture of pay. The limit of, un P - ishment which the special courts can impose is a six months. They 
imposed extremels severe sentences for their disciplinary eflect, 
such as taking away all pay for several nlontizs. It was a disastrous 
thing I thought and it was working against the efficiency of t'he men. 
I t  would result in making them sullen and discontented, and in 
addition to that i t  deprived them of certain t,hings.that they ought 
to have and for which the Government made no gl.ovision-such, 
for instance, as their barber bills, their laundry bi s, and tobacco. 
The whole result of that was to make a man under such a sentence 
a nuisance to his organization. He becomes a chronic borrower, and 
i t  really puts a premlum on petty larceny, in my judgment, and I 
do not think such sentcnccs ought to be imposed. They exasperated 
me every time they would come in, because, as I say, I thought i t  
mas the wrong way to enforce dis'cipline. I do not see why, for 
instance, if a man was sleeping on post in this country, three or four 
thousand miles from the scene of hostilities, that he should get from 
5 to 10 years for that,. I do not see why, if a man were absent with- 
out leave over here, or, even in the case of desertion over here, that 
he should receive a sentence that was beyold all reason. I t  mat- 
tered not whether the man was going to desert or not, i t  was that 
wrong impression that it created that I thought ought to be stopped. 

Senator CHAMBERLAIN. That was one of the reasons they suggested 
some amendment to the Articles of War. 

Col. READ. And the proper procedure was to try to stop the 
thing which the military authorities had the right to stop. , 

Senator CHAMBERLAIN. But which they did not do. All you gen- 
tlemen have testified that nearly all these conditions might be 
avoided by regulation, but they do not regulate. 

Col. READ. They can not. They can not ut  a limitation on the 
unishment imposed in time of war, except y amending the forty- 

b t h  article of war, and that is what- 
i! 

Senator CHAMBERLAIN. They have tried'a lot of men by general 
courts who should have been tried by a summary court, and the 
general court has imposed these severe penalties for small offenses. 

Col. READ. Of course, wherever that 1s done- 
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Senator KIRBY (interposing). Mr. Chairman, I suggest if we have 

finished with Col. Read, that we have Gen. Crowder make his state- 
ment. 

Senator CHAXBERLAIN. General, I am sorry it is so late in the 
day, but we want you to have as full a hearing as you desire and we 
want you to take just as long a time as you need and you can cover 
any part of the subject you want to. 

STATEMENT OF MAJ. GEN. ENOCH H. CROWDER. 

Gen. CROWDER. I do not know what issues have been discussed 
before the committee except as I have learned of them from news- 
paper accounts. I prefer to answer questions, if that is satisfactory 
to you. 

Senator CI-IABIBERLATN. Well, if I may be permitted to state, the 
serious question here is the construction that ought to be given to 
section 1199. 

Gen. CROWDER. 1199 of the Revised Statutes 1: 
Senator CHAMBERLAIN. Yes, sir. 
Gen. CROWDER. YOU already have the two opinions on that 

subject. 
Senator CHANBERLAIN. NOW, it seem that some of those in the 

Judge Advocate General's Depirtment placed one construction on 
i t  and others placed another construction on it--such differences as 
will arise in courts of justice and amongst lawyers generally. 

Gen. CROWDER. Has my opinion been put in the record ? 
Senator CHANBERLAIN. Your letter to the Secretary ? 
Gen. CROWDER. No; my reply to the brief of the Acting Judge 

Advocate General. 
Senator CHAMBERLAIN. I am not sure, there were a great many. 

You might prefer to see the printed testimony of Gen. Ansell before 
you testify. 

Gen. . -  - CROWDER. NO; I prefer to go ahead this evening and close 
up if 1 can. 

I shall assume that you want to interrogate me about the pendin 
bill. These papers I have before me relate to the pending bill and 
shall have to refer to them if I talk on that bill. 

I 
Senator CHANBERLAIN. Well, then, you might discuss the bill. 
Qen CROWDER. I will come to section 1199 necessarily, in con- 

sidering the last section of the pending bill. 
Senator SUTHERLAND. My impression is, Senator, they did not 

put any general memorandum in on that, but left it  for him to put in. 
Gen. CROWDER. The pending bill relating to the Arti~les of War 

is, it seems to me, an attempt to engraft upon the American practice 
certain essentials of the English practice, but carries the English 
practice and its applications much further than the English them- 
selves have carried it. 

Let me describe briefly the British system of courts-martial. They 
have a general court-martial, field general court-martial, a district 
cour t-martial, a regiment court-martial, and a summary court- 
martial. The general court-martial is relied upon in time of peace 
to try all major offenses committed under the English code. When 
hostilities break out reliance is had mainly on the held general court- 
martial. The general court-martial operating in time of peace has a . 

106604--19-16 
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minimum of nine members; a maximum is not stated in their code. 
The field general court-martial has a minimum of five. 

No man can sit on a gencral court-martial unless he has had three 
years' cominissionecl service, and I think the same limit is applied to 
the field general court-martid. They provide a judge advocate for 
their- general court-martial. The appointment of a judge advocate 
is mandatory and he has much the same duties as are prescribed in 
t h s  bill, for the judge advocate that you would create for our gen- 
eral and special courts-martial. 

Great Britain maintained, prior to the breaking out of the world 
war, a regular army of approximately 250,000 men, about one-hdf 
of which was stationed in England and the other half scattered 
throughout the vast expanse of the colonial empire. 

I n  the 9-year period from 1905 to 1913, both inclusive, there were 
but 12 trials by general courts-martial in England and 168 outside 
of England, or a total of 180 trials. During this 9-year period we 
maintained an Briny of less than one-half this size and had a total of 
trials by general courts-martial of 41,726, or an average of 4,636.2 
trials per year. I t  is one thing to provide judge advocates with these 
powers to sit on English general courts-martial that try only 12 cases 
in 9 years, and quite another thing to provide judge advocates with 
these powers to sit on American courts-martial to try over 41,000 
cases in the same period, or an average of 4,636.2 cases per year. 

Senator WADSWORTII. A year? 
Gen. CROWDRE. Yes. We have to consider, also, the mandatory 

requirement of the pending bill that a judge advocate with these 
powers shall be detailed to sit on special courts-martial whch, as 
our practice has developed, tries a larger number of cases than the 
general court. If you enact the bill as it stands, you would have to 
multiply the personnel of the Judge Advocat,e General's Department 
in such a way that I can not estimate its strength. 

Senator SUTHERLAND (interposing). HOW do you account for the 
difference in number of trials in the English and the American 
sys terns ? 

Gen. CROWDER. I account for it in this way: Their general court- 
martial does not try any cases except those appropriately punished 
by a longer period of confinement than two years. Their district 
court-martial, operative in time of peace, has authority to try all 
cases whch can be appropriately punished up to that limit. I t  is 
assumed in the drawing of this bill, that the analogy between t,he 
English general court-martial and our own is complete. .That is the 
great fundamental error in article 1 I. 

Now, continuin the discussion of proposed article 11 of the 
pending bill, and f ollowing the enumeration of powers that i t  vests 
in the judge advocate, I find the analogy to the English practice 
complete down to the top of page 3, line 3, where you come to pre- 
ssribe that the rulings of the judge advocate, and the advice he gives 
in the performance of his duties, and made of record, shall govern the 
court-martial. Here is the first departure from the English practice. 
The corresponding English provision provided that the court-martial 
shall not overrule a decision of the. judge advocate except for. very 
weighty reasons, The English general court-martial is admonished 
thet it should not ordinarily disre ard the advice of the judge advo- 
cate on any legal point, and provi 3 ed further that they may enter of 
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record that they have decided a point in consequence of a judge 
advocate's opinion, and the fact that the court has so followed the 
opinion of the judge advocate is made a defense in any action brought 
against the members of the court. 

I n  practice, therefore, the adoption by the court of the advise of 
the judge advocate, even if wrong, ractically exonerates the mem- 
bers of the court-martial from liabi f' ity. Stated in other words the 
English rule is to the elTect that courts-martial should be guided by 
the opinion of the judge' advocate and not overrule it except for 
weighty reasons. The English court is responsible for the legality 
of its decision, but i t  muet consider the grave oonsequences which 
may result from their disregard of the advice of the judge advocate 
on a legal question. 

Rut in this bill you pro1 ide that the ruling and advice of the judge 
adt-ocate 01 the iher ican general or special court-martial " s h d  
govern the court-martial." The judge advocate of the British court 
has not that authority. He can give his ruling or advice. The 
court can overrule him. The authority ol the court to decide legal 
questions is retained in the English service, but here you take i t  
away from the court and give it to this man who is to function as 
judge advocate. I think that is rather a weighty matter to consider, 
whether you want to do i t  or not. 

Another thing, the rule here that the advice given in the perform- 
ance 01 his duties and -made of record shall govern the court-martial. 
There is no limitation, no qualification whatever, so that if the pro- 
ceedings come back from the convening authorities, advised by his 
judge advocate, for reconsideration by the court on a legal point, 
still this man sitting as judge advocate of the trial court can overrule 
the convening authority. The court here is required to follow the 
advice of the judge advocate detailed on that court, without an 
qualXcation whatel-er. I assume that is error in drawing the b i z  

Senator KIRBY. You construe "govern" there to mean "control." 
Gen. CROWDER. It says "govern." My criticism was not to the 

article, but to the extent to which i t  carries the English precedent. I 
believe in maintaining the res onsibility of the court for a decision of 
the legal uestions. I am wikng that this statute shall advise the B court to 10 OW in the language of the British rules, but I do not believe 
that you would be justified in taking away from the court the 
responsibility for the legality of its decision. 

Senator KIRBY. There is no necessity for the court at  all if you are 
going to have the decision not only indicated, but made, in fact, by 
the judge advocate, is there 1: 

Gen. CROWDER. Passing to article 17, which is the next article, 
you provide for prosecutors. I have no objection to that article 
except I think i t  ought not to be required that the convening authori- 
ties ap3oint a minimum of two prosecutors for each general court- 
mar t id  the proposed article says: The authority appointing the 
court shall appoint a prosecutor, and for each general court-martid 
one or more assistant prosecutors when necessary. When I made 
my last calculations, I think I found that more than 50 per cent of 
the cases tried by general court-martial were tried upon the plea of 
guilty, and it seems unnecessary to appoint two prosecutors on a, 
court-martial to receive a plea of guilty. 1 think that article requires 
recasting, so as to make it one of mere authorization. 
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Coming down further you say: 
In  all court-martial proceedings the accused shall have the assistance of and be 

represented by counsel of his own selection. 

That was proposed in the House Military Committee when we 
were considering the revision of 1916. I have in mind a case which 1 
brought to the attention of the House Military Committee. An 
officer was being tried in Alaska; he selected as his counsel a professor 
of law a t  the Leavenworth School of Application; demanded that 
he be taken away from his duties a t  Lcavenworth and sent to Alaska 
to defend him. I suppose, under this law, we would have to do it. 
Or, if he should ask for a civilian counsel and a plied for Mr.  Root, 
I don't know how the trial could proceed un 6 er this article until 
Mr. Root came forward as counsel for him. I do not know whether 
it is your intention to write in an ironclad provision that a man gets 
the counsel of his own selection and that we can not proceed with 
the trial until he is furnished with the particular man he wants. 
I t  is not the rule in civil courts. Of course, a man can select, as far 
as counsel is available, and we wrote in the old article "when avail- 
able," but i t  appears here "of his own selection.'' 

There is no objection to section 3. 
Section 4, that if the authority authorized to appoint general 

courts-martial has an officer of the Judge Advocate General's Depart- 
ment present for duty on his staff, he shall not refer any charge to 
a general court-martial for trial unless the said officer of the Judge 
Advocate General's Department shall indorse in writing upon the 
charge that in his opinion an offense made punishable by the Articles 
of War is charged with legal sufficienc against the accused and that K i t  has been made to appear to him t at  there is prima facie proof 
that the accused is guilty of the offense charged. 

Under that article, of course, President Wilson could not refer 
charges or bring to trial any man, unless I said that there was a 
rima facie case against him. I could absolutely reclude him from 

I.! gringin% a man to trial. I think perhaps he oug t to be precluded 
where t e charges were legally insufficient, although, if he asked the 
advice of his Attorney Gcnernl upon it 1 would, under this article, 
be in position to overrule the Attorney General on the sufficiency 
of the charge. 

And, so, down the hierarchy of command, no general could bring 
an officer to trial, or a soldier to trial, unless the judge advocate 
said it was a prima facie case. The English do not carry their 
experiment that far. Tn the En .lish system the judge advocate 
occupies an advisory relation to t % e convening authority; and the 
attempt here to follo~v the English practice is overdone. They 
carry it too far all through this bill. They place powers in the 
judge advocates and the Judge Advocate General that they have 
not got in England. 

Senator WADSWORTH. By skillful1 operation, the Jud e Advocate 
General could pretty nearly be Commander in Chief cou f d he not?  

Gen. CROWDER. I want to say this: If this bill, as it stands, were 
enacted into law, I do not care whom the people of the United States 
elect President, or whom that President ap oints Commanding 
General of the Army, the Judge Advocate ~ene ra f  will be in a position 
to administer the discipline of the Army if you pass this bill just as 

; .. 
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it  stands. That is more apparent when you come to take up section 
1199. That is all I have to say about that article. 

Senator WARREN. It is   at her unusual for an officer to come before 
a committee and plead against having more authority. 

Gen. CROWDER. Yes; there is an opportunity here to aggrandize 
myself to such a point where I would have about all the authority 
there is. I t  is the first time I have ever had an opportunity to say 
l r n o ~  to anything the committee has proposed to grant in the way 
of an increase of power and jurisdiction. 

But there is a fundamental principle involved which we erect 
outside of the hierarchy running from the President, as Commander 
in Chief, down to the lowest authority competent to convene courts- 
martial-an independent appellate tribunal, controlling in the more 
important matters of military discipline, enforceable through the 
agency of general courts-martial. I feel sure thay you would not 
want to enact this legislation until you have heard from the hierarchy 
of command personally. I am not certain but that such a provision 
would be in derogation of the constitutional authority of the Presi- 
dent, as Commander in Chief, who, according to Attorney General 
Wirt, "is the national and proper depositary of the final appellate 
power, in all judicial matters touching the olice of the Army." i Coming now to section 5 of the pending ill, I shall have to ask a 
question for the reason that I do not quite understand what is meant. 
It is provided therein- 

That if  the accused at  any time before the arraignment shall flle i n  the proceedings 
an affidavit of prejudice alleging specific grounds to show that the court, by reason of 
matters touching its constitution or composition, can not do justice. the court shall 
proceed no further i n  the case, but shall report the matter to the appointing authority 
for decision. 

I invite particular attention to the phrase "affidavit of preju- 
dice * * * touching its constitution or compositionn-that is, 
of the court-martial. 

Senator KIRBY. He could object to the method of its being consti- 
tuted or to the personnel or- 

Gen. CROWDER (interposing). Very well; I see, but to come right 
to the question, it will practically stop the trial. He already has the 
privilege of challenge. 

Senator KIRBY. He might not. They might put some man or men 
on the court who would not give the fellow a fair deal. 

Gen. CROWDER. Of course, you can reach that by challenge. 
Senator KIRBY. I think that is what that means-to give him two 

grounds for challenge. 
Gen. CROWDER. I do not object to the accused having one, two, or 

any number of grounds for challenge. But ought he to be given the 
right to file his affidavit of prejudice and stop the court ? It does not 
make any difference whether the affidavit is good or bad; he can stop 
the court, and I do not know how long it might take to get the court - - - 

started again. 
Senator KIRBY. It doesn't make any difference whether the affi- 

davit is true or not. 
Gen. CROWDER. It would make no difference whether his grounds 

were trivial, specious, or false- 
Senator NEW (interposing). With no limit as to the number- 
Gen CROWDER (continuing). The court must stop. 
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Senator KIRBY. That probably ought not to be so strong as to 
absolutely stop the court. However, the accused ought to have the 
right to challenge both the matters there and it oiight to be brought 
to attention. 

Gen. CROWDER. I can not think of any question that can arise 
respecting the question of prejudice that can not be reached by 
challenge or some other plea he is authorized now to malie under the 
present-system. 

Senator KIRBY. The effect of provision here would he to give his 
challenge the effect of a mandaior~ provision and require &at t<he 
court shall s t o ~  all business and refers it back. 

Gen. C R O W ~ E R .  Yes. 
Senator KIRBY. That is too strong. I did not know that was in 

t,h prl? 
--A-- -. 

Gen. CROWDER. Coming now to section 6. I t  provides- 
That when a court-martial shall find the accused not guilty upon all cKarges and 

specifications it shall not reconsider, nor shall the appointing authority direct i t  to 
reconsider. its findings. 

I want to stop right there long enough to say that if the man were 
charged with desertion, larceny (two charges that are very frequently 
combined), and absence from the roll call, and he is found not guilty 
on the desertion charge and on the charge of larceny, but is found 
guilty of the absence from the roll call, he of course has not been 
found not guilty of all the charges; so that, under this article the 
reviewing authority can, as under the present system, send that case 
back and ask that the acquittals of desertion and larceny be recon- 
sidered, whereas if he were acquitted of all three you could not do 
so. Of course, you do not mean that. 

Senator KIRBY. Well, why should not it be ~econsidered? Why 
should not he be tried on that if he is only acquitted on one or two; 
why not try him on the other, if you want to ? 

Qen. CROWDER. He has been tried and been acquittcd on the two 
major offenses, but because he has been convicted of being absent 
from roll call you retain here the right for the reviewing authority 
to send back the case to reconsider the acquittals ? 

Senator KIRBY. Only on that case. 
Senator WADSWORTII. On all of them. 
Senator NEW. On all of them according to that. 
Gen. CROWDER. Simply because he was found guilty of one rather - - - - 

trivial offense. 
Senator KIRBY. We did not think it was so strong as that. If you 

have got three offenses there it only ought to relate-to permittingwthe 
judge advocate to have him retried on the one in which he was not 
found guilty. , 

Gen. CROWDER. There is no question here of retrial. I think I 
know what was meant, viz, that a verdict of not guilty on any charge 
should be final; but the way it is expressed here the accused is not 
given the benefit of that. The article must be rewritten, if I con- 
ceive your idea correctly. I t  should provide that a finding of not 
guilty upon any charge shall not be reconsidered by the court nor 
shall the reviewing authority direct its reconsideration. That is 
doubtless what was intended. 

And that brings us up against the main question: Is  it right, is the 
present rule right, the present rule authorizing the reconsideration of 
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the verdict of acquittal? Let me say first, it  is simply a regulation 
and there is no law under which it is done. The War Department 
could wipe out the regulation to-night and could establish this very 
prohibition by an order. 

Senator SUTIIERLAND. In  actual practice is that frequently done? 
Gen. CROWDER. No; I have here the record-and I want to intro- 

ducc it-a summary of examination of 1,000 cases returned by re- 
viewing authorities to trial courts for revision during this war. I t  
showcd 95 acquittals sent back for reconsideration, 95 in 1,000, dis- 
tributed as follows-soldiers 86, officers 9 ;  formal corrections 39; 
number in which court adhered to former findings and sentence 38, 
distributed as follows-soldiers 32, officers 6; number in which ac- 
quittal was revoked and the accused was sentenced 18, distributed 
as follows-soldiers 16, officers 2. Now, herc are the cases. I have 
had them summarized for the benefit of the committee. I want this 
to go into the record. I have not had time to read it over carefully, 
but it just so happened that the first case listed has been commented 
upon as a flagrant misuse of the revisory powers as to acquittals. It 
was the case of Recruit David Cortesini, Second Company, One hun- 
dred and fifty-second De.~ot Brigade, Camp Upton, N. Y. The ac- 
count of this is short and i will rea,d it. In  this case the accused was 
an Italian recruit, apparently very ignorant. He was directed by 
his commanding officer to sign an enlistment and assignment card. 
This he refused to do. IIc was charged thereupon with refusing to 
obey the lawful command of a commissioned officer. Upon trial he 
pleaded "Guilty" to so much of the specification as alleged the 
failure to obey the command and "Not guilty" to that part of the 
s ecification alleging that the command was lawful. The evidence 
s X owed the accused had been afforded every opportunity to con~ply 
with the order and that he persistently and obstinately refused to do 
so. Yet in spite of this admitted state of facts and in spite of the 
fact that the order was admitted1 lawful, the court acquitted him. 0 I n  returning the case in revision en. Bell said, in part: 

In the prese~lt case the accused was given every opportunity to obey the order 
but nevertheless disobexed i t  intentionally i n  deflance of authority and accordingly 
such disobedience was willful" within the meaning of this section. 

The reviewing authority does not intend to give the impression that he personally 
believes that the accused must be required to serve a long period of confinement for 
his act but rather he desires the court to understand that the commission of this act 
should be met by severe punishment, and then i f  in  this case there are reasons why 
the sentence should be reduced, such reduction should be ordered on the action of 
the reviemng authority rather than i n  the inadequate sentence awarded by a court 
appointed as an executive agency i n  the administration of discipline. 

Upon return in revision the court sentenced the accused to dis- 
honorable discharge and confinement for five years. 

This is the case undoubtedly referred to in the newspa er accounts B as being a case in which after acquittal had been returne the accused 
was dishonorably discharged and given a long term of confinement 
in addition. However, the newspaper account does not disclose the 
final action of the reviewing authority in this case, which was to 
remit the sentence of dishonorable discharge and to reduce the 
confinement and forfeiture from five years to one month and forfeiture 
of one-third of his ay for a like period. K Now, here are t e other cases, gentlemen, and in order that the 
committee may understand what use reviewing authorities make of 
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this power to return an acquittal I would like to put  the paper in the 
record. 

Senator WADSW&TII. Without objection i t  is so ordered. 

flumnzary of e:camination of 1,000 cases relurned by reviewing autlmriiies to trial c.ourlS 
for revision &ring the war, with reference to nuinbe, ofacquittals returned for reconsider- 
ation and the results. 

1. Vhole nnlnber of rrcords cxalnined.. ..................................... 1,000 
Whole number tabulated.. ............................................... 833 

2. PlTurnber of acquiftals returned.. ......................................... 95 
Soldiers ......................................................... 86 
Officers ......................................................... 9 

..................................................... 3. Formal corrections.. 39 
4. Number i11 which court adhered to former findings and sentence.. ........ 38 

Soldiers ......................................................... 32 
Officers ......................................................... G 

6. Number i n  which acquittal revoked and accused sentenced.. ............. 18 
Soldiers ......................................................... 16 
Officers ......................................................... 2 

WAR DEPARTMENT, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 

Washington, February 24, 1919. 
Memorandum for Gen. Crowder. 
Subject: Return of acquittals by reviewing authority. 

3 e s s  comment is to the effect that under present procedure in courts-martial many 
cases in  which the court-martial has acquitted an accused are returned by the re- 
viewing authority either demanding or urgently insisting that the acquittal be set 
aside and some punishment imposed, and that in  many such cases long terms of con- 
finement have been inflicted. One case has been particularly referred to in  the 
press, in which i t  was said that after acquittal the case was returned to the court for 
revision, and the court imposed a sentence of dishonorable discharge accompanied 
by a lon term of confinement. 

From &e commencement of the war to October 1, 1918, total of approximately 
2,500 cases were returned by reviewing authorities for remion. This number com- 
prises all cases returned including those returned for correction of clerical errors, 
revision upward of inadequate sentences, and acquittals. 

Fkom thesa 2,500 cases, the first 1,000 records were examined for the purpose of 
securing the following data. That is to say, approximately 40 per cent of all cases 
returned by reviewing authorities for revision have been scrutinized. 

Out of the 1,003 cases thus examined, i t  appears that 95 of the cases were ones in 
which the court had returned a verdict of acquittal; 39 of these 95 cases were returned 
for the purpose of having the court make purely formal correction of the record, 
leaving a balance of 56 cases of acquittals returned by the reviewing authorities for 
a reconsideration of a verdict of acquittal. 

I n  38 of these 56 cases the court adhered to its former finding of not guilty. That 
is to say, in  2 out of every 3 cases of acquittal returned for reconsideration the court 
adhered to its original finding. The remaining 18 cases of acquittal returned for 
revision are the subject matter 01 the following synopsis. Sixteen of these cases 
are those of enlisted men; 2 of officers. 

The case referred to above in which it was said that dishonorable discharge and a 
long period of confinement were inflicted after an acquittal is, without doubt, the 
case of Recruit Davis Cortesini. An analysis of that case appears in the attached 
synopsis marked (1). The final outcome d that case was a sentence of confinement 
for one month and forfeiture of one-third pay for a like period. 

An analysis of the 18 cases referred to discloses that the total confinement in all 
cases amounted to 27 months. I n  2 cases confinement of 6 months was imposed, 
but in 11 cases no confineme~t whatever was imposed. The average confinement 
for the 18 cases was 1.5 months. This, of course, completely refutes the charge that 
long terms of confinement have been inflicted by courts in  cases in  which there was 
a t  first an acquittal. 

In 3 of the 18 cases discussed in. t h k  synopsis all punishment was remitted by the 
reviewing authority. I t  therefore appears that out of 1,000 cases returned by re- 
viewing authorities, or 40 per cent of all cases returned to October 1, 1918, there were 
14 cases of original acquittal in which the court in revision changed its finding, im- 
posing an average codnement of 1.5 months. 

J. J.  M. 
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I n  this case the accuscd was an Italian recruit, apparently very ignorant. He was 
dircctcd by his commanding officcr to sign an enlistmcnt and assignment card. This 
he refusod to do. He was charged thereupon with refusing to obey the lawful com- 
mand of a commission-d officer. Upon trial he pleaded "Guilty" to so much of the 
specification as alleged the failure to obey the comaand, and "Not guilty" to that 
part of the ~pecification alleging that the command was lawful. The evidence showed 
that the accnsxl had been afforded cvery opportunity to comply with the order and 
that he pmistently and obstinately refused to do so. Yet in spite of this admitted 
state of facts and in spite of tho fact that thr order was admittedly lawful, the court 
acquitted him. In  returning the case in revision, Gen. Bell said, in part: 

"In the present case the accused was givcn rvery opportunity to obey the order, 
but nevertheless disobeyed it, intentionally, in  defiance of authority, and accord- 
inel such disobedience was 'willful' within the meaning of this section. 

"$he reviewing authority docs not intend to give the impression that he personally 
believes that the accused must be required to serve a long period of confinement for 
his act, but rather he desires the court to understand that the commission of this act 
should be met by severe punishment and then if  in this case there are reasons why 
the sentence should be reduced, such reduction should bb ordercd on the action of 
the reviewing authority rather than i n  the inadequate sentence awarded by a court 
appoi~ted as an executive agency in the administration of discipline." 

Upon return in revision the court sentenced the accused to dishonorable discharge 
and confinement for five years. 

This is the case undoubtedly referred to in the newspaper account as being a case 
in which after an acquittal had been returned the accused was dishonorably discharged 
and given a long term of confinement in  addition. 

However, the newspaper account does not disclose the final action of the reviewing 
authority in this case, which was to remit the sentence of dishonorable dischar e and 
to reduce the confinement and forfeiture Erom five years to one month and forfeiture 
of one-third of his pay for a like period. 

The accused was charged with making a fake statement in connection with an 
allotment, certifying under oath that the woman to whom the allotment was made 
was his wife when in truth she was not and had no claim upon him. He admitted 
this himself upon trial. All the facts necessary to establish his guilt were proven by  
other witnesses and admitted by the accused, but the court nevertheless acquitted 

hi?. I n  returning the case the reviewing authority said i n  part: 
I t  is not understood by what process of reasoning the original finding in this case 

can be harmonized with a proper conception of the duties of the members of the 
court under their oaths. I t  appears that the members of the court in  this case have 
utterly failed to appreciate the duties laid upon them or the obligation of the oath 
they took a t  the commencement of the trial." 

I n  revision the court found the accused guilty and sentenced him to five days' hard 
labor without confinement and forfeiture of five days' pay. 

(3) 112350. MESS SERGT. CLAIR McK. PRICE, 1 5 4 ~ ~  DEPOT BRIGADE. 

The accused in this case was charged under the ninety-sixth article of war with 
shoving, pulling, and beating a conscientious objector who refused to do'kitchen 
police duty. He had been ordered by  his commanding officer to have the said 
objector perform such duties. The conscientious objector's eardrum was punc- 
tured. He pleaded guilty to the specification describing the charge above stated, 
except that he pleaded not guilty to the word "beat" in  the specification. The 
court, nevertheless, acquitted him. I n  returning the record for revision the re- 
viewing authority remarked in part: 

" I t  is not customary to find a man not guilty after he has pleaded guilty to an 
offense. Holding this view, i t  is respectfully suggested that the court find the accused 
guilty of the first specification, either with the word 'beat' excepted, or unquali- 
fiedly, and there is sufficient evidence to warrant the latter course. 

"In directing the attention of the'court to these matters, the reviewing authority 
is not to be understood as enjoining any particular action, nor as desiring the court 



to substitute his opinion for its judgment. I t  is, however, within his province, an& 
in fact his duty, to express to the court his views in cases in which i t  may. happen, 
that such views appcar to differ from the judgment of the court as expressed in its. 
findings and sentence, or where the action of t,he court d o ~ s  not appear, in his opil~ion, 
to be in accord with what is gmerally regarded as for thc hcst intcrrsts of the service.'> 

"The reviewing authority, therefore, expresses the hope that the court,will reconsider 
its action in the hght of these remark* and will arrive at  a sentence whlch will be just 
to the accused and a t  the same time mill properly protect the interests of the service.'' 

The court thereupon found the accused guikv and sentenced him to the forfeiture 
of one-third of his pnv pcr month for three months. 

However, the court in  returning the record to the reviewing authority suggested 
clemency on the ground that the prisoner had received what he considered a legal 
order from his superior officer, and that in  his ignorance of military customs and over- 
zealousness in carrying out this order he had committed the offense and on the further 
ground that the prisoner bore an excellent reputation as a clean, straightlorward, an& 
manly soldier. - 

The reviewing authority thereupon reduced the sentence to forfeiture of one-third 
of accused's pay for one month. 

(4) 110154. PVT. FRANK I?. SAIITH, COAIP-LNY B, 1 0 9 ~ ~  ~ E A D Q U A R T E R S  TRAIN AND. 
MILITARY POLICE. 

The accused in this case was charged with desertion. Four reputable witnesses 
established his guilt; the accused alone testifving for himsell. His veracitv was im- 
peached by reputable witnesses and the impeachment mas unrebutted. The court 
acquitted him. 

On revision, its attention having been called tu the clear and unmistakable testi- 
mony for the prosecution and the illmsy defense presented b,y accusecl alone, the court 
found him ruiltv of absence without leave and sentenced him to six months' Confine- 
ment and forfeiture of two-thirds pay for a like period. 

The accused was charged with feloniously striking a member of the military police 
on the head with a pistol. It was proven by the prosecution and admitted by the 
accused that this had been done. Accused was apparently drunk but his reputation 
theretofore had always been excellent. For this reason, apparently. the court 
acquitted him. I n  returning the case for revision, the reviewing authority said. 
"The evidence that accused committed the assault is uncontroverted. To permit 
such a crime as this to go unpunished can not fail to have a most injurious effect 
upon discipline. A failure to convict under the evidence i n  this case can not be 
justified The good reputation of the accused and the circumstances which led up  
to the assault can not ezcuse the offense. They may only be considered i n  mitiga- 
tion of the punishment. 

The court thereupon sentenced the accused to three month's confinement and 
forfeiture of two-thirds of his pay for a like period. This sentence was reduced by 
the reviewing authority to confinement for three months and forfeiture of $17.50 per 
month for a like period. 

The accused i n  this case was charged with fraudulent enlistment i n  that i n  apply- 
ing for enlistment he made oath that he was not married and had no dependents. 
when i n  'truth he was married and his wife was totally delendent upon him for sup- 
port. At the time of making the statement, he could not have been enlisted had he 
stated that he was married and that hjs wife was dependent upon him. These facts 
were all admitted i n  the evidence. The court, however, acquitted the accused. In  
returning the case for revision, the court remarked that the facts i n  the case were 
undisputed. Under the procedure i n  force at  that time with reference to diacharges 
the accused would have necessarily been discharged the service. The question 
i n  the reviewing authority's mind therefore must. have been whether after having 
made the untrue statement to procure enlistment, the accused should be given an 
honorable discharge after a verdict of acquittal by court-martial or whether he should 
not be given a dishonorable discharge. The court i n  revision sentenced the accused. 
to be dishonorably discharged the service. No cohhement or forfeiture was imposed. 
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The accused in this case was charged with making a false statement with regard t , 
dependents, resulting in  the payment by the Government of compensation to a person 
not e n t ~ t ~ e d  thereto. The accused certified that a certain woman was his wife and 
entitled to compensation, when in fact she was not. She thereupon received Govern- 
ment compensation. All these facts mere admitted by accused on trial. But accused 
testified that he thought he was jdstified in  making the statement that the woman was 
his wife as he intended to marry her. I n  returning the record for rev~sion after acquit- 
tal, the court said: 

"I t  is the duty of the court to make a true finding of fact and thereafter to impose a 
sentence commensurate wlth the gravity 01 the offense. If thereafter the court, or any 
of its members, desires to recommend clemency it would be entirely proper for them 
to do so." 

The accused was then sentenced to confinement for 90 days and forfeiture of one-third 
of his pay for a like period. 

The accused i n  this case was charged with using insulting, abusive, and threatening 
language to. a noncommissioned officer; with willfully disobeying the command of a 
noncommissioned officer; and disobeying an order of a commissioned officer. There 
was considerable variance i n  the tesdmony of the witnesses and the case was one of 
that sort in which there was sufficient evidence for either a conviction or an acquittal. 
The court acquitted the accused, and the reviewing authority returned the recordwith 
t% statement: 

The court will reconvene for reconsideration of the findings after the entire pro 
ceedings have been very carefuliy read aloud to the mbmbers." 

After this reading the court sentenced the accused to six months' confinement and 
the forfeiture of one-third of his pay for a like period. This sentence was set aside 
because of errors in  the proceedings and the accused released from confinement without 
the imposition of any penalty. 

The accused in this case was charged with fdoniously striking another soldier in 
the mouth with a club for the purpose of committing robbery. The facts showed that 
the accused and a companion, who had already served one term in the penitentiary 
for robbery, assaulted another soldier whom they knew had $76 in  his possession. 
Accused admitted the assault but denied that he had any intention of committing 
robbery, the soldier claiming that the soldier assaulted had provoked the difficulty. 
I t  was conclusively established that both the accused and his companion had attacked 
the third soldier. Upon an acquittal, the reviewing authority returned the case for 
revision, with the suggestion that the court "reconsider its findings and sentence with 
the view of determining the advisability of finding the accused guilty of simple 
assault, i n  violation of the ninety-sixth article of war." The court thereupon found 
the accused guilty and sentenced him to confinement for three months and 
forfeiture of one-third of his pay for a like period. The reviewing authority in  ap- 
proving the sentence remitted all confinement. 

The accused was charged with willfully disobeying the lawful command of a com 
missioned officer. He pleaded guilty to the specification, excepting the word 
"willfully," to which word he pleaded "Not guilty." The facts showed that he had 
not disobeyed the command of a commissioned officer but of a noncommissioned 
officer. The court acquitted him. The reviewing authority returned the record, sug- 
gesting that the accused be found guilty of the sixty-fifth article of war disobeyin 
command of a noncommissioned officer). I n  revision the court found t 6 e accuse2 
guilty of the sixty-fifth article of war and sentenced him to confinement a t  hard labor 
for six months and forfeiture of two-thirds of hie pay for a like period. B y  reason of 
legal errors occurring in the revision proceedings, the sentence was disapproved and 
the accused released without any codnement  or forfeiture. 
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The accused was charged with using dierespectful language concerning a commis- 
sioned officer by making certain profane remarks in the presence of enlisted men but 
not in  the presence of the officer. He mas acquitted. The reviewing authority 
returned the record with the following comment: 

"In the opinion of the reviewing authority, the specification under charge 1 is 
proved. The uncontradicted evidence of Segt .  Read, Pvt. Allison, and Pvt. Hill is 
that the accused went to the tent of the first sergeant for the purposn of obtaining a 
pass and upon being advised that he could not obtain one until aftcr inspection and ' 
until after Lieut. McCarthy returned, the accused used the language charged in the 
specification. Thcre can be no doubt that the intention of the statement is to say that 
if Lieut. Robinson had been in command of the company such an order would not 
have been issued. The law does not require that the statement be made in the 
presence of the officer. 

"The reviewing authority desires that the court have opportunity to reconsider its 
findings in  the light of the foregoing remarks, before final action is taken in this case." 

The court thereupon found the accused guilty and sentenced him to confinement at  
hard labor for 1 2  months and forfeiture of two-thirds of his pay not already voluntarily 
allotted for a like period. 

In  confirming the sentence, the reviewing authority suspended all confinement. 

The accused was charged with attempt to desert. It was conclusively shown and 
not contradicted that the accused bought a ticket from Chattanooga io New York 
City and took passaoe on a train bound to New York City without authority. How- 
ever, there was no ev"ldence showing anintent to desert. The court therefore acquitted 
him. The reviewing authority 'returned the record for revision with the following 
significant comment: 

"The reviewing authority has returned the record of trial to the court for its recon- 
sideration because of the fact that he deems i t  preferable in order that the court itself 
may have an opportunity to alter its findings and sentence if i t  so desires, to express 
to the court the im ression made upon his mind upon a review of the evidence rather 
than to act upon t%e proceedinys as an acquittal, especially in l e w  of the fact that 
such action a t  the present time would result i n  the disapproval of the findings. 

"The reviewing authority is entirely in accord with the view taken by the court 
that the evidence was not sufficient to show an attempt to desert. * * * Still 
the evidence clearly established * * * the commission of an offense by a soldier 
for which he merited punishment, namely, the buying of a ticket to New York City 
and taking passage on a train for New York without authority. This offense would 
ap~ropriately be punishable under the ninety-sixth article of war. 

The reviewing authority does not desire to be understood as undertaking the 
enjoining any particular action by the court nor as desiring the court to substitute 
his opinion for its judgment. * * * Regarding as he does the findings of the court 
inconsistent with the testimony and not i n  accord with the best interest of the service, 
he, however, expresses the hope that the court will reconsider its action i n  the light 
of these remarks and will arrive a t  a finding and sentence which will be just to the 
accused and a t  the same time will properly protect the interests of the service." 

Thereupon the court found the accused guilty under the ninety-sixth article and 
sentenced him to confinement at  hard labor for six months and forfeiture of two- 
thirds of his pay for a like period. The reviewing authority i n  approving the sentence 
mitigated i t  to three months' hard labor without confinement and forfeiture of two- 
thirds of his pay for six months. 

The accused was charged with escaping confinement. The testimony clearly and 
undisputedly showed that while accused was under arrest and in confinement no guard 
was placed over him; that is to say, there was a complete absence of physical restraint. 
While in  such coniinement he walked out of the guardhouse without opposition on 
the part of any guard and without any pretense of pursuit. Afterwards he reported 
back to the guardhouse. The court acquitted him. I n  sending the case back for 
re$sion, the reviewing authority in  part remarked: 

If such practices are condoned, upon the part of either the guards or the prisoners, 
discipline will be destroyed. That the accused reported back to the guard may 
properly and should only be considered in mitigation of the offense." 

On revision, the accused was sentenced to confinement for two months and forfeiture 
of:one-half of his pay for a like period. 
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The accused was charged with sleeping on his post. It was admitted that he was 
found asleep while on duty. An effort was made by the defense to show that this 
might have been caused by a fit of epilepsy. This, however, the proof totally failed 
to show, as i t  was conclusively established if the offense had been committed during a 
fit of epilepsy the accused would not have been able to seek out a keg to sit upon, to 
put his gun between his knees, and to settle comfortably down before going to sleep. 
There was a total absence of any reasonable defense in  this case, andcafter acquittal 
by the court and return by the reviewing authority the accused was sentenced to 
confinement for two years and forfeiture of all pay and of all allowances during that 
period. The reviewing authority, in approving the sentence, reduced i t  to six months 
confinement and forfeiture of all pay and allowances. 

Accused was charged with feloniously stabbing another soldier with a knife. The 
two men.were engaged in a fist, fight, neither one of them being in danger of any great 
bodily harm, when accused drew a large knife and inflicted a serious wound upon 
the other soldier. The record showed conclusively that, whiie the wounded man 
may have provoked the fist fight, there was no occasion for the use of such a weapon 
as that employed by the accused. After acquittal, the record was returned by the 
reviewiny authority, who remarked in part: 

"The evidence of record shows that a mere assault and battery, without weapons 
of anv kind. v-as beinn committed bv Pvt. High upoq the person of Pvt. Hillman, 
the Gccused; when the  latter resorted to a means grid degree of force and violence 
unreasonablv i n  excess of that which the defense of his person therefrom rendered 
necessary or" justified, namely, the use of a knife with a I& :e blhde in such manner 
as to inflict a wound upon the person of his assailant, about 2 inches from the genital 
organs, w h ~ c h  although by mere fortuity not serious, caused him t be on sick report 
for a period of two weeks. Had such violent act of accused resulted in  the death of 
said assailant, the former would have been guilty of manslaughter by reason of the 
aforesaid excessive means and degree of force and violence employed, and ,come- 
quently it is obvious that i n  the present case, on the evidence of record, the accused 
is not entitled by law to an acquittal on the ground of self-defense." 

The court thereupon sentenced the accused to confinement for three months and 
forfeiture of two-thirds of his pay for a like period. 

There were two previous conv'ictions introduced in this case. 

The accused i n  this case, a medical officer, was charged first with taking a quantity 
of alcohol from the dispensary for his personal use, and, second, with being drunk 
on duty. There n-as conflicting evidence in  the case as to whether the alcohol w h ~ h  
he took and drank --as taken as a medicine or as a beverage. I t  mas admitted that he 
was drunk, but the question in issue mas whether the drunkenness was a result of an 
overdose of mecli-ine prescribed by himself or whether he had consciously taken 
enough of i t  to become intoxicated. I n  view of the fact that he was drunk on duty 
beyond all question, the reviewing authority returned the record after acquittal for 

.further considerntion, commenting upon the fact that drunkennees on duty mas 
admitted. The court sentenced the officer to be dismissed the service. 

This sentence c o m i n ~  before the President for confirmation was disapproved and 
the accused restored to duty. 

The accusnd was charged with violation of a standing prder not to leave camp with- 
out permission. I t  was conclusively proven and admitted by the accus-d that he 
requested pzrmission to go to Macon, Ga., outside which Camp Wheele~ is situated; 
that he was refuscd perm~ssion: that he left camp nevertheltss and went to town that 
night, where he staved at  the h o t ~ l .  His only defense was that he was sick and that 
he went to the hotkl to sleep. The court acquitted him. The reviemng authorlty 
returned the record with this indorsement: 

"The accus~d t~stificd that there wzs a standing ordcr making it necessary to secure 
permission before going to the city of Macon; that Maj. Covington did not give him ' 
permission; that he did not receive permission from the regimental adjutant or the 
commanding officer of the regiment; that he did go to the city of Macon on Tuesday 
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and Wednesday niqht ancl slept in the hotel and in the city of Macon on each of said - 
nights. 

"Upon this admission the accused would be guilty of absence without leave for 
such period of timc as he r ~ m a i n ~ d  away from his camp." 

The court theraupon found him guilty and sentenced him to be restricted to his 
regimental ar?a for six months. 

The accused in this case was chargad with failing to respond to the call of the 
President on March 25, 1917. I t  should be noted that the offense alleged was com- 
mitted before the declaration of war. The accus~d was a member of a national guard 
organization, had linowledgc of the President's call, but did not respond on account 
of the illness of his child, and a doubt in  his mind as to the legality of requiring 
service from him. In  view of the circumstances the court acqui t td  him. In  re- 
turning the record for revision the revicwing authority remarlred in  part: 

"The accused was bound by his enlistment and his oath to respond to the call of 
the President. He had linowledge of such call ancl the sickness of his child, or any 
doubts that he might have had as to t.he lcgality of requiring services from him did 
not excuse his noncompliance with thc orders of the Prt sident. " " * Even if 
the court desired to extend clcmency on the ground of ignorance of the law (which 
is not a defense) i t  would not apply to this case as the accused is an old soldipr and 
was well aware of the fact that military obligations can not be lightly undertalien 
or cast aside. 

"The department commander trusts that the court upon reflection will award an 
adequate sentence in  this case in  ordm that discipline may be maintained." 

The court thereupon found the accused guilty and ssntenced him to be confined 
at  hard labor for six months and to forfeit one-third of his pay for a like period. The 
reviewing aut,hority approved the sentence, but mitigated i t  to forfeiture of one- 
third pay for three months. 

Senator WADSWORTH. Have you any comments to make, General, 
generally on . that - .  power of reviewing authority returning the papers 
after ac uittal? 

Gen. 8 ROWDER. I think this way about it: I t  shocks the American 
people to have a verdict of acGitta1 reconsidered, and, for that 
reason, I am not disposed to insist upon continuing the ancient rule 
of returning them. I have never known in a rat.her protracted 
period of service, of an innocent man who has suffered through this 
procedure, and I have certainly known of many miscarriages of 
justice that have been corrected. 

A class of cases closely related in principle to the ac uittal cases B that I have been commenting upon is cases returned to t e court for 
a revision of the sentence. It is a part of the general power that we 
have under regulations to return proceedings of a court for recon- 
sideration where the record exhibits error or erroneous conclusions of 
any kind. As summarized by Winthrop, the occasions for returning 
records are mainly errors in the substance of findings or sentence- 
as that the findings, or some of them, are not warranted by the evi- 
dence, or are based upon the improper admissions or rejection of 
evidence; or that the sentence is not warranted by or consistent 
with the &dings, or is not itself legal authority for the offense or 
offenses found; or that the sentence is inadequate or undoubtedly 
severe, or inappropriate, or inexpedient, under the circumstances of 
a,particular case. 

There have been objections voiced against this part of our pro- 
cedure, which would permit a court, upon the suggestion of the 
reviewing authority, to revise the sentence upward. I may illustrate 
what I think the committee will concede to be a proper use of this 

power, but I shall submit, before I finish this part of the sub'ect, a h list of 50 cases, tried during the war period, which will show t e use 
that reviewing authorities are maliing of this part of OUT procedure. 
The case that I have in mind was tho trial of Sergt. Ma]. George A. 
Mayer, retired. Mayer, as a retired sergeant major, was employed 
by the post exchange at  Fort McPhcrson, Ga., and was charged with 
the stcaling of post exchange funds amounting to $870.05 in all, 
taken at  various times and in various amounts. He pleaded guilty 
to the char es and specifications, and the court sentenced him to a P forfeiture o $50 per month from his retired pay of $67.50 per month 
for the period of one year, and thereafter to suffer a stoppage of $50 
per month, until the post exchange had been reimbursed in the sum 
of $870.05. The reviewing authority returned the case for revision 
with the remark: 

Sympathy of these officers for the accused, who was born in the regiment and had 
served all his time therein, undoubtedly impaired their proper sense of justice and 
duty and adequacy of sentence for sucn an offense. The existence and influence of 
this sympathy is emphasized and evidenced by the sentence of dishonorable dis- 
charge and four years' confinement which the same court awarded anothcr noncom- 
missioned officer for practically the same offense, and who, up  to the time of his 
offense, had served honestly and faithfully, so far as the records shorn. (2799 D. J. A.) 

I have a number of cases which I want to put in the record in 
order that you may see the use that military authorities make of 
this power of sending inadequate sentences back for revision upward, 
and see whether it is an abuse or not. I am not disposed to insist 
upon retention of that rule. I have sometimes thought we would 
be justified in revoking the present rule and try out the other system 
of reporting the result at  the proper time, but I fear we should get 
all kinds of protest from the reviewing authorities, commanding 
officers who have authority to convene courts-martial. 

(The cases referred to are as follows:) 

The accused was tried at  Fort Riley, Kans., for stealing a shirt and a pair of shoes. 
He was sentenced to forfeit two-thkds of his pay per month for six months 

The convening authority returned the record with the information that he consid- 
ered the sentence was both inadequate and improper, and that he was of the opinion 
that i t  mas not to the best interests of the service to retain convicted barrack-room 
,thieves, and that thc court would upon consideration impose an adequate sentence 
includmg dishonorable discharge. The court revoked its former findings and imposed 
the following sentence: 

"To be dishonorably discharged the service, to forfeit all pay and allowances due 
or to become due while in  confinement under this sentence, and to be confined a t  
hard labor, a t  such place as the reviewing authority may direct, for six months." 

,CORPL. JOHN L. MCDONOUGH,  ST CONPANY STITUTION. COAST A~TILLERY CORPS, FORT CON- 

The accused was tried at  Fort Constitution, N.  I-I., on a charge of being found drunk 
while on duty as acting sergeant of the guard. He was found guilty and sentenced to 
be reduced to the grade of private and to be confined a t  hard labor at  such place as 
the reviewing authority might direct for six months and to forfeit two-thirds pay per 
month for a llke period. . 

The reviewing authority returned the record and stated that the sentence was 
entirely inadequate for the offense of drunkenness while on duty as acting sergeant of 
the guard in  time of war; that the commander of the guard in  time of war needed full 
possession and exercise of all his faculties and should set an example to privates 
under his command, and that there was reason to believe that some of the offenses 
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brought before courts-martial a t  the time were being deliberately committed for the. 
purpose of avoiding foreign service. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to become due, and to 
be confined at  hard labor, a t  such place as the reviewing authority might direct for- 
one year. 

The accused was tried a t  Fort St. Philip, La., on a charge of being found asleep on 
his post while on guard as sentinel. He had left his beat and gone to sleep on a cot. 
H e  was sentenced to be confined at  hard labor for six months and to forfeit two-thirds 
of his pay for that period. 

The reviewing authority in  returning the record stated that he deemed i t  prejudicial 
to the interests of the service that a court-martial should upon conviction of an offense 
of this character award so light a sentence: that i t  was preferable that the court should 
award an appropriate sentence and then by a recomm6ndation of clemency take steps 
to bring about the punishment which the court believed the accused really deserved. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit all pay and allowances, and to be confined at  hard labor for two 
years. 

The accused was tried a t  Camp Beauregard, La., on a charge of leaving his post 
befpre he was regularly relieved while on guard as sentinel. He had gone about 20 
feet away from his beat and had been found in an automobile on which the curtains 
were drawn. He was sentenced to be confined a t  hard labor for six months, and to 
forfeit two-thirds of his pay per month for a like period. 

The revieving authority i n  returning the record stated that while he  desired to be 
understood as not enjoining any particular action in the case he was of the opinion 
that the crime of a sentinel abandoning his post in  time of war was a very serious 
offense, justifying more punishment than was awarded in this case. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged, to forfeit pay and allowances, and to be confined at  hard labor for three 
years. 

The accused was tried at  Camp Robinson, I%., on a charge of desertion. He 
remained.away from camp from September 13, 1917, to September 30. He was con- 
victed of absenting. himself without, leave and was sentenced to be confined at  hard 
labor for six montes. 

The reviewing authority in  returning the record stated that in  his opinion sentences 
of this nature had a tendency to encourage rather than to deter the commission of 
offenses bv certain enlisted men; that i t  was oblectionable to give a man serving a 
sentence df confinement the same pay as that g i v k  to a man i n  the honorable status of 
duty, and that i t  was not to the best interest of discipline to impose a Sentence with a 
period of confinement as long as that imposed in this case without the additional 
imposition of forfeiture of two-third pay per month for like period. 

The court revoked its sentence and sentenced the accused to be confined at  hard 
labor for six months and to forfeit two-third of his pay for that period. 

The accused was tried at  Jackson, Miss., for absence without leave for a period from 
August S, 1017, to A u ~ u s t  23. Re pleaded guilty and was sentenced to be dishonorably 
discharged and to forfeit pay and allowances and to be confined at  hard labor for six 

A - 
months: 

The reviewing authority i n  returning the record stated that in  his opinion the 
period of confinement imposed by the sentence r a s  insufficient in  time of war to pre- 
vent commission of such offenses with a view to escaping service, and that a period of 
confinement of at least two years would be proper. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit pay and allowances, and to be confined at  hard labor for two vears. 

a 
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The accused was tried at  Arcadia, Cal., on a charge that he was found sleeping on 
his post while posted as a sentinel. He was sentenced to be confined at  hard labor 
for three montlis. 

The reviewing authority returned the record, stating that the sentence should be 
reconsidered and the question of a partial forfeiture of pay considered; that i t  was not 
considered conducive to discipline to allow a soldier to draw as much pay while under- 
going confinement as he would draw i n  a duty status. 

The court revoked its former sentence and sentenced the accused to be confined at  
hard labor for three months and to forfeit two-thirds of his pay per month for a like 
period. 

The accused was tried at  Camp hfeade, Md., on charges involving drunkenness in  
uniform, absence from post without leave, and insubordination to an officer. He waa 
sentenced to be confined at hard labor for one year and to forfeit two-thirds of his pay 
per month for a like r o d . .  

The revieving aut onty i n  returning the record pointed out that i t  was generally 
undesirable i n  cases where dishonorable discharge was not imposed to sentence a 
prisoner to more than six months' imprisonment, and to hold him in the service, and 
that on the other hand care should be taken when in time of war dishonorable discharge 
i s  imposed to sentence the accused to a long enough period of confinement so as to 
discourage a certain class of men from committing offenses in the hope of being dis- 
charged from military service. The reviewing authority stated that i f  the prisoner 
should be dishonorably discharged a period of confinement not less than two years 
would be appropriate. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit pay and allowances, and to be confined at  hard labor for two years. 

The accused was tried a t  Roanoke, Va., on the charge of sleeping on his post. He 
pleaded guilty and was sentenced to confinement for one day without hard labor. The 
fact that the accused was in bad physical condition evidently influenced the decision 
of the court. 

The reviewing authority in  sending back the record observed that the accused had 
been convicted of a serious offense rendered more aggravating by a state of war, and 
yet had been awarded practically no punishment, and he  stated that the court should 
award adequate punishment and i f  grounds for clemency existed, the members so 
desiring should submit a recommendation therefor. 

The court revoked its former sentence and sentenced the accused to confinement a t  
hard labor for three months. 

The accused was tried a t  Fort Oglethorpe, Ga., on charges setting forth the sale by 
him without proper authority to various persons of gasoline and oil, the property of 
the United States, furnished for use in  the military service. I t  was not disputed that 
moneys received by these sales had never been turned in to the Government. He was 
sentenced to be dishonorably discharged and to forfeit all pay and allowances and to 
be confined at  hard labor for one year. 

The reviewing authority in  returning the record stated that, while he desired that i t  
should not be understood that he was undertaking to enjoin any particular action by 
the court, it was within his province to express to i t  his views in cases in  which such 
views appeared to differ from the judgment of the court. He pointed out that the 
findings of the court convicted a soldier of crimes involving both moral turpitude and 
willful breaches of military discipline,. and that he was of the opinion that a much 
longer period of confinement should have been imposed. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit all pay and allowances, and to be confined a t  hard labor for four 
years. 
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The accused was tried a t  Camp Sevier, Greenville, S. C., on a charge of desertion. 
He remained from camp from August 22, 1917, to about September 5 The accused 
was sentenced to be confined at,hard labor for 18 months apd to forfeit two-thirds of 
his pay per month for a like period. 

The reviewing authority in  returning the recod observed that, while there were 
circumstances in  the case that might prompt clemency, yet there were considerations 
of importance to the military forces which were deemed to demand a sentence includ- 
ing dishonorable discharge and that, while desertion in cases %-here the sentence 
provides confinement for a period of years should in  accordance with the policy of 
the War Department also be punished by dishonorable discharge, it is within t h e  
province of the reviewing authority to suspend, especially during, the continuation 
of the war, so much of the sentence as provides for dishonorable discharge until the 
completion of the sent.ence. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged, to foreit pay and allowances, and to be confined at  hard labor for three, 
years. 

The accused was tried at  Fort Snelling, hlinn., on a charge of having left his post 
beiore regularly relieved. Evidence was adduced to prove that he remained away 
for 25 mihtes." 

He was found guilty and sentenced to be confined a t  hard labor for one month and 
to forfeit two-thirds of his pay per month for a like period. 

The reviewing authority in  returning the record stated that the ofrense for which 
the accused had been convicted is i n  tlmes of peace a serious one and in time of war 
one of the gravest that can be committed, that a sentry is posted for the purpose of 
protecting Eves and property, and that to impose a sentence such as that imposed b y  
the court would tend to destroy discipline which must be enforced in the military 
establishment and would lead soldiers to believe that the oFfense committed by the- 
accused was one of minor importance. 

The court revoked its former sentence and sentenced the accused to be confined a t  
hard labor for six months and to forleit two-thirds of his pay per month for a like- 
period 

The accused was tried at  New Orleans, TJa., on a charge of having committed per- 
jury in  giving testimony in a court-martial trial. He pleaded guilty and was sentenced 
to be confined a t  hard labor for one year. 

The reviewing authority i n  sending back the record pointed out that, in  accordance 
with a well-established policy of the War Department, the retention in the service of a 
man guilty of an offense involving moral turpitude was forbidden, and he recommended 
that the court amend its sentence so as to include dishonorable discharge and forfeiture 
of all pay. 

The court reconsidered its sentence and sentenced the accused to be dishonorably 
discharged, to forfeit all pay and all allowances due or to become due while i n  con- 
finement, and to be confined a t  hard labor for one year. 

The accused was tried a t  New Orleans, La., on charges involving the theft from 
other soldiers of some small articles and certain sums of money ranging from 20 cents 
to $1. He was found guilty and sentenced to three months' confinement at  hard labor 
and to forfeit two-thirds of his pay for a like period. 

The reviewing authority returned the record of the case with the information that 
the sentence was deemed inadequate and that, the soldier having been convicted of 
three distinct larcenies, offenses involving moral turpitude, the retention of the man 
i n  the service was deemed inadvisable in  the light of a well-established policy of t h e  
War Department. And the reviewing authority suggested to the court the propriety 
of including in its sentence dishonorable discharge, the usual forfeitz~res, and such. 
confinement at hard labor as the court deemed appropriate for the offenses of which t h e  
man had been convicted. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged the service and to forfeit all pay and allowances due or to become due. 

/J 
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The accused wm tried at West Point, N. Y., on a charge of absenting himself from 
his command without proper leave. R e  was sentenced to be confined a t  hard labor 
for two years and to forfeit two-thirds of his pay for that period. 

The reviewing authority pointed out that i t  was not the policy of the War Depart- 
ment to sentence to confinement in excess of six months a soldier who was to be re- 
tained in the service and stated that he did not believe that the best interests of the 
service mould be pfomoted by the retention on the rolls of a soldirr sentenced to be 
absent from his organization while serving confinement for so long a period as one year. 

The court revoked its sentence and resentenced the accused to be clishonorabl~ dis- 
charged, to forfeit all pay afid allowances, and to be confined at  hard labor for ~ n e ' ~ e a ~ .  

- The accused was tried at Chiclramauga Park, Ga., on a charge of stealing a gold band 
and a $5 gold piece. He was sentenced to be confined at hard labor for six months 
and to forfeit two-thirds of his pay per month for that period. 

The reviewing authority returned the record for reconsideration of the sentence 
because the accused, although convicted of larceny, an offense involving moral turpi- 
tude, was not eliminated from the service in  accordance with an established policy 
of the War Department. 

The court revoked its sentence and resentenced the accused to be dishonorably 
discharged, to forfeit all pay and allowances, and to be confined a t  hard labor for two 
years. 

The accused was tried at  Fort Oglethorpe, Ga., on a charge of stealing two helmets, 
two swords, and two robes valded at  $29.70, the property of the Independent Order 
of Odd Fellows, Boynton Lodge No. 306, Boynton, Ga. He was sentenced to be con- . 
fined at  hard labor for three months and to forfeit two-thirds of his pay for that period. 

The reviewing authority returned the record for reconsideration because of the 
failure of the court to observe the established policy of the War Department against 
the retention of soldiers guilty of offenses involving moral turpitude. 

The court revoked its sentence and resentenced the accused to be dishonorably 
discharged, to forfeit all pay and allowances, and to be confined at  hard labor for 
two years. 
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The accused was tried at  Camp Merritt, Tenafly, N. J., on a charge of being found 
sleeping on his post while on guard as a sentinel. He was sentenced to forfeit two- 
thirds of his pay for three months. 

The reviewing authority in  returning the record expressed the opinion that the 
sentence waa inadequate and reminded the court that, i f  in  any case it should be 
deemed advisable that the accused be lightly punished, the proper course for the 
court to take would be to impose an adequate sentence and then make recommenda- 
tions for clemency, if such action was considered desirable, and that by imposing 
an inadequate sentence the court in effect exercised clemency and thereby usurped 
a function pertaining only to the reviewing authority. 

The court revoked its sentence and resentenced the accused to be dishonorably dis- 
chzrged to forfeit all pay and allowance, and to be confined at  hard labor for two 
years. 

The accused was tried at  Macon, Ga., on a charge of stealing two shirts valued a t  
about $5.62, the property of another soldier. The accused was sentenced to be dis- 
charged, to forfeit pay and allowances, and to be confined at  hard labor for six months. 

The reviwing authority in returning the record stated that the period of confine- 
ment imposed on the accused was insufficient in time of war to prevent commission 
of such offenss with a view to escaping military service, and that in the opinion of 
the department commander a period of conhement for a t  least two years was not 
inconsistent a-ith that view in cases wherein dishonorable discharge was imposed. 

The court revoked its sentence and sentenced the accusrd to be dishonorably dis- 
charged, to forleit pay and allowances, and to be confined a t  hard labor for 12 month.  
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The accused was tried at  Newark, N.  J., on a charge that he did "willfully, felonj- 
ously, and unlawfully kill" another soldier. He was found gvilty of having killed 
a soldier through the careless discharge of a rifle while he was posted as a sentinel, 
and sentenced to be confined a t  hard labor for two months and to forfeit two-thirds 
of his pay per month for a like period. 

The reviewing a~~t~hor i tv  in  returning the record stat,ed that he- was unable to agree 
with the court in its conclusions as evidenced by the finding and sentence, and that 
such inexcusable carelessness as the accused had been guilty of resulting in  death, 
and amounting to manslaughter could not be condoned ~f such offenses were to be 
reduced to a minimum and protection of life afforded from criminal carelessness. 

The court revoked its former findings and sentence and sentenced the accused to 
be dishonorably discharged, to forfeit pay and allowances due or to become due while 
the accused was in  confinement, and to be confined at  hard labor for one year. .. 

The accused was tried at Camp Stotsenbug, Pampanga, P. I.. on a charge of com- 
mitting an assault on another soldier. He was sentenced to be confined at  hard 
labor for six months and to forfeit two-thirds of his pay for that period. 

The reviewing authority in  returning the record stated that i t  appeared that during 
the past year the accused had been convicted of deceiving a member of the provost 
guard and failure to obey his orders, imulting and assaulting a sentinel, willfull diso- 
bedience of the orders of a noncommissioned officer. failure to obey the orders of a 
noncommissioned officer, breach of arrest and certain minor offenses; that he had 
been in the guardhouse 11 months out of 39 months in  the service, and had forfeited 
considerable pay, and that i f  the offense of the accused was serious enough ttp demand 
confinement at  hard labor for six months, the previous record of the accused seemed 
to call for a dishonorable discharge. 

The court revoked its former sentence and sentenced the accused to be dishonor- 
ably discharged, to forfeit all pay and allowances, and to be confined at  hard labor 
for six months. 

The accused was tried a t  camp at  Gatun, Canal Zone, on charges of unlawfully 
carrying a concealed weapon and of maiming himself by shooting with a revolver and 
of making untrue statements respecting the shooting. He was sentenced to be con- 
fined at  hard labor for three months, and to forfeit two-thirds of his pay for that period. 

The reviewing authority i n  returning the record stated that the testimony offered 
a t  the crial was sufficient to warrant a conviction, and that the sentence seemed 
inadequate for such a serious offense as that of willfully maiming i n  time of war. 

The court revoked its sentence, and sentenced the accused to be confined at  hard 
labor for six months, and to forfeit two-thirds of his pay for that period. 

The accused was tried a t  the Presidio of San Francisco, Calif., on a cha e that with 
intent to do bodily harm, he feloniously struck another soldier, causing%im to loae 
the sight of his left eye. He was sentenced to be dishonorably discharged. 

The reviewing authority, in  returning the record, stated that the evidence showed 
that the accused was guilty of a very violent and unjustifiable assault on a fellow 
soldier acting as guard, and that the sentence imposed was not commensurate with the 
gravity of the offense as proven. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit all pay and allowances, and to be confined a t  hard labor for six 
months. 

The accused was Gied a t  Fort Meyer, Va., on a charge of desertion. He remained 
from his post from February 3, 1917, to October 22. He was found guilty of being 
absent without leave and sentenced to be confined a t  hard labor for three months 
and to forfeit two-thirds of his pay for that period. 
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The reviewing authority, in returning the record, stated that there a a s  nothing in 

the case that served to remove the strong presumption of desertion raised by the pro- 
tracted absence of the accused without authority, and that the fact that the accused 
finally determined, after hesitating for a long period, to surrender himself did not 
remove the presumption. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit all pay and allowances, and to be confined at  hard labor for 18 
months. 

The accused was tried at  Fort Totten, N. Y., on a charge of having been found 
asleep on his post while on guard as a sentinel. I le  was sentenced to be confined at  
hard labor for six months. 

The reviewing authority in  returning the record made the following statement. 
"A number of sentence's have recently been noticed i n  which long terms of con- 

finement were imposed without any forfeiture or detention of pay. I n  addition to 
the general and obvious objections to paym,o a soldier serving sentence for the per- 
formance of duty, which because of his misbehavior has been thrust upon his better 
behaved comrades, there is the further consideration, which is of particular impor- 
tance whenever duty is as arduous as it was in  several of the instances noticed, that 
these scntences have a tendency to encourage,rather than to deter the commission of 
offenses by a certain percentase of men. It 1s only in very exceptional cases that . 
mch sentences should be considered appropriate." 

The court revoked its former sentence and resentenced the accused lo he confined 
a t  hard labor for six months and to have two-thirds of his pay per month detained fcr 
a like period. 

The accused was tried at  Camp Logan, Houston, Tex., on a charge of committing 
an aggravated assault on the person of another soldier. He was sentenced to be 
reduced to the ranks and to forfeit two-thirds of his pay per month for one month. 

The reviewing authority in returning the record stated that the offense for which 
the accused was convicted Kas vile and degrading i n  character, and that i t  would be 
a travesty on justice for him to escape wlth such meager punishment as that imposed 
by the court. 

The court revoked its former sentence and resentenced the accused to forfeit two- 
thirds of his pay for six months and to be confined at hard labor for three months. 

The accused was tried at  Fort H. G. Wright, N.  Y., on charges of having sent obscene 
and seditious matters through the mail. He was sentenced to be confined at  hard 
labor for six months! 

The reviewing authority in  return in^. the record pointed out the objectionable 
character of long sentences which per&tted payment to soldiers serving sentences 
for the performance of duty thrust upon better behaved comrades, particularly in 
cases in  which duty was arduous. 

The court revoked its sentence and resentenced the accused to be confined at  hard 
labor for six months and to forfeit one-third of his pay per month for that pericd. 

The accused was tried at  Fort Crockett, Tex., on a charge that he was found sleeping 
on his post while on guard as a sentinel. He nas sentenced ta be confined at hard 
labor for one and one-half months and to forfeit two-thirds of his pay per month for that 
period. 

The reviewing authority in  returning the record stated that i t  seemed to him that 
only two findings were possible under the evidence, namely, that the accused was 
either guilty or not guilty; that the offense charged against the accused was one of 
great gravity and seriousness in  time of war, and that if proven by the evidence i t  
merited severe punishment. 

The court revoked its sentence and sentenced the accused to be confined at  hard 
labor for three months and to forfeit two-thirds of his pay per month for that period. 



The accused was tried at  Camp Sevier, Greenville, S. C., on a charge of forging 
three checks and uttering them. He was sentenced to be confined at  hard labor for 
two years and to forfeit two-thirds of his pay per month for that period. 

The reviewing authodty in  returning the record stated that sentence for dishon- 
orable discharge should have been given as confinement was adjudged for more than 
six months. 

The court revoked its sentence and sentenced the accused to be dishonorably 
discharged, to forfeit all pay and allowances, and to be confined at  hard labor for two 
vears. 

The accused was tried at  Fort Oglethorpe, Ga., on a charge of being asleep while 
on duty as a night nurse in  a base hospital. He was sentenced to forfeit two-thirds 
of his pay for three months. 

The reviewing authodty in  returning the record because of the inadequacy of the 
sentence pointed out that the accused was found guilty of having twice during one 
week been guilty of an offense which might have caused the death of some sick 
patients. 

The court revoked its sentence and sentenced the accused to six months' imprison- 
ment and forfeiture of two-thirds of his pay per month for that period. 

The accused was tried at  Camp Albert L. Mills, Garden City, Long Island, N. Y., 
on a charge of desertion. He was sentenced to be confined at  hard labor for six months 
and to forfeit two-thhds of his pay for that period. 

The reviewing authority in  returning the case stated that the sentence was entirely 
inappropriate and that to publish i t  as a sentence for desertion in  time of war would 
result in  giving to the command an extremely hurtful misconception as to the serious- 
ness of desertion in  time of war. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit all pay and allowances, and to be confined at  hard labor for three 
years. 

The accused was tried at  Camp Sevier, Greenville, S. C., on charges knvolving 
specifications of desertion, forgery, and appearing in civilian clothing without proper 
authority. He pleaded guilty to all specifications and was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances, confinement a t  hard labor for two 
years. 

The reviewing authority disapproved the sentence as inadequate. 
The court revoked its sentence and sentenced the accused to be discharged, to 

forfeit all pay and allowances, and to be confined at  hard labor for five years. 

The accused was tried at  Fort Slocum, N.  Y., on a charge of desertion. He was 
sentenced to be dishonorably discharged, to forfeit pay and allowances, and to be 
confined a t  hard labor for 15 months. 

The reviewing authority in  returning the record expressed the opinion that the 
sentence was wholly inadequate as a punishment for an offense of desertion i n  time 
of war. 

The court revoked its sentence and sentenced the accused to be discharged, to 
forfeit pay and allowances, and to be codned  a t  hard labor for three years. 

The accused was tried a t  Fort Snelling, Minn., on a charge that he was found sleeping 
on his post. He was sentenced to be codned  at  hard labor for three months and to 
forfeit two-thirds of his pay per month for a like period. 

The reviewing authority i n  returning the record expressed the opinion that the 
sentence was too lenient for an offense of this kind. 

The court revoked its former sentence and sentenced the accused to be con6ined 
a t  hard labor for eight months and to forfeit two-thirds of his pay per month for a like 
period. 
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, The accused was tried a t  Chickamauga Park, Ga., on a charge of desertion. He 
was absent from his post from the 2d day of July, 1917, to the 4th day of August. 
H e  was convicted of absence without leave and sentenced to forfeit two-thirds'of his 
pay per month for six months. 

The convening aut.hority in returning the record stated that the evidence seemed 
t o  establish beyond a reasonable doubt the accused deserted the service of the United 
States. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
.charged, to forfeit pay and allowances, and to be confined a t  hard labor for six months. 

The accused was tried on a charge of having ordered an explosive shell t6be placed 
adjacent and in close proximity to a kitchen stove, where i t  exploded and inflicted 
wounds on a number of soldiers. one of whom died as a result of his injuries. The 
accused evidently thought the shell was harmless. He was sentenced to be confined 
t o  the limits of camp for a period of three months and to be reprimanded by  the 
reviewing authority. - 

I n  returning the record the reviewing authority stated that the evidence seemed 
to establish inexcusable Carelessness on the part of the accused for which, in  view of 
i t s  serious consequences, he should be punished. 

The court revoked its sentence and sentenced the accused to forfeit three months' 
mav. to he re~rimanded bv  the reviewinx authority, and to be confined to the limits 
,of "camp for pkriod of three months. 

- 

The accused was tried at  Fort Bliss, Tex., on a charge of having unlawfullv sold an 
automatic pistol issued to him for use i n  the militarv service of the United States, 
and on a charge that with intent to deceive another soldier he stated to him that the 
pistol was wanted for guard dutv, which statement was known by the accused to be 
untrue. The accused pleaded guiltv torthe first charge and not guilty to the second. 
H e  was sentenced to be confined at  hard labor for six months and to forfeit two-thirds 
of his pay per month for a like period. 

The reviewing authority in  returning the record pointed out that the accused 
having been convicted of a crime involving moral turpitude the sentence permitting 
him to be retained in the service was contrary to policy of the War Department. 

The court revoked its sentence and sentenced the accused to be dishonorably dia- 
charged, to forfeit pay and allowances, and to be confined at  hard labor for one year. 

The accused was tried a t  Camp Beauregard on a charge of desertion. He left the 
service on October 3,1917, and was apprehended on October 8. He was sentenced to 
be dishonorably discharged, to forfeit all pay and allowances and to be confined at  
hard labor for two years. 

The reviewing authority in  returning the record stated that while it should not be 
understood that he enjoined any particular action on the court he desired to point 
out for its consideration that in  his opinion the seriousness of the offense of desertion 
i n  time of war. esaeciallv where that offense is premeditated, justified greater punish- 
ment than wai iiposed 'in this case. 

The court revoked its sentence and resentenced the accused to be dishonorably 
discharged, to forfeit all pay and allowances, and to be confined a t  hard labor for 
seven years. 

The accused was tried a t  Fort Snelling, Minn., on a charge of being drunk while on 
duty as a sentinel. He was sentenced to be confined a t  hard labor for three months 
and  to forfeit two-thirds of his pay for a like period. 

The reviewing authority i n  returning the record expressed the opinion that the 
sentence was too light for a serious offense committed. 

The court revoked its former sentence and sentenced the accused to be confined 
at hard labor for six months and to forfeit two-thirds of his pay for a like period. 
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The accused was tried at  Fort Andrew, Mass., on a charge of being drunk on hia 
post while on guard as a sentinel. He was sentenced to be confined at  hard labor for 
three months and to forfeit two-thirds of his pay per month for a like period. 

The reviewing authority in  returning the record stated that the sentence imposed 
by the court i n  the case was inadequate for such a serious offense and called attention'to 
s more severe Bentence imposed in a similar case. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged, to forfeit all pay and allowances due to or become due while the accused 
was i n  confinement, and to be confined a t  hard labor for two years. 

The accused was tried a t  Fort Monroe, Va., on a charge relating to the embezzlement 
of several sums of mone ranging from $2 to $8, intrusted to him by the post exchange 
a t  Fort Monroe, Va. d was found guilty and sentenced to be confined at  hard labor 
for six months and to forfeit two-thirds of his pay per month for a like period. 

The reviewing authority, in  returning the record, called attention to the fact that 
i t  was contrary to the olicy of the War Department to retain i n  the service men con- 
victed of offenses invoking moral turpitude, and he suggested to the court the advisa- 
bility of including i n  its sentence upon revision the dishdnorable discharge of the 
accused. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged, to forfeit all pay and allowances due or to become due while i n  confine- 
ment, and to be confined a t  hard labor for six months. 

The accused was tried a t  Fort Bliss, Tex., on charges involving his wrongfully 
obtaining possession of certain letters, of opening a letter not addressed to him, and 
of converting the contents of a letter to his own use. H e  was sentenced to be dishonor- 
ably discharged and to forfeit all pay and allowances. 

The reviewing authority in  returning the record stated that the offense of which 
the accused was convicted was a serious crime, punishable under the Criminal Code. 
of the United States with a fine not to exceed $2,000 and imprisonment for five years, 
and that the sentence awarded by the court was entirely inadequate. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit pay and allowances, and to be confined a t  hard labor for six monthe. 

The accused was tried at  Camp McClellan, Anniston, Ala., on a charge of stealing 
a pistol valued at  $10 from a resident of Roanoke, Va. He was bentenced to be dis- 
honorably discharged, to forfeit all pay and allowances, and to be confined a t  hard 
labor for six months. 

The revimeing authority in  returning the record stated that the sentence was wholly 
inadequate, the record disclosing that the stealing by the accused man was the result 
of a deliberate plan. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged, to forfeit all pay and allowances, and to be confined at  hard labor for 18 
months. 

The accused was tried a$ Fort Morgan, Ala., on a charge of stealing a watch valued 
at,about $45, and a cigarette case. He mas sentenced to be discharged, to forfeit all 
pay and allowances, and to be confined at  hard labor for one year. 

The reviewing authority in  returning the record stated that the period of confine- 
ment imposed was insufficient to prevent the commission of such offense with a view 
to escaping military service, and that a period of confinement for two years was not 
inconsistent with that view i n  all cases where dishonorable discharge is imposed. 

The c o u ~ t  revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit all pay and allowances while in confinement, and to be confined a t  
hard labor for two years. 
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The accused was tried a t  Newark, N. J., on a charge of sleeping on his post while 
on guard as a sentinel. He was sentenced to perform hard labor for one month. 

The reviewing authority i n  returning the record pointed out that, in view of the 
fact that the.accused had pleaded guilty to being asleep on his post, the sentence 
im osed was inadequate. 

'!he court revoked its sentence and sentenced the accused to be confined.at hard 
labor for six months and to forfeit one-half of his pay per month for that period. 

The accused was tried a t  Omaha, Nebr., on a charge of absenting himself without 
leave. He was away from his post for one month. He was convicted and sentenced 
to be confined at  hard labor at  such place as the reviewing authority might direct 
for one year, and to forfeit two-thirds of his pay per month for a like period. 

The record was returned by the convening authority with the information to the 
effect that it is not good policy to confine a soldier i n  a.guardhouse for more than 
six months, that only persons sentenced to dishonorable discharge can be sent to the 
United States Disciplinary Barracks, and that the department commander believed 
the case a proper one for dishonorable discharge and confinement. 

The court revoked its former sentence and sentenced the accused to be dishonorably 
discharged from the service, to forfeit all pay and allowances due or to become due, 
and to be confined at  hard labor, a t  such place as the reviewing authority might direct 
for one year. 

The accused wm tried at  Fort Oglethorpe, Ga., on charges of stealing a pair of leg- 
gings valued at  $5, from another soldier, money to the amount of $31, the property of a 
soldier, and a hat, the property of the Government, of absenting himself from his 
detachment without proper leave, and of obtaining railroad transportation through 
false representations. He was found guilty on all specifications but one and sentenced 
to be dishonorably discharged, to forfeit all pay andallowances, and to be con6ned at  
hard labor for one year. 

- 

The reviewing authority i n  returning the record stated that the period of confine- 
ment im~osed bv the sentence was insufficient i n  time of war to prevent commission of 
such offenses w i h  a view to escaping military service. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
harged, to forfeit all pay and allowances, and to be con6nedsat hard labor for two and 

one-half years. 

The accused was tried a t  Augusta,, Me., on the charge of being asleep on his post. 
H e  was found guilty and sentenced to be confined a t  hard labor i n  the guard hoqse at  
mobilization camp, Augusta, Me., for one month $om date of arrest and to forfeit all 
of his pay for a likk period. 

The reviewing authority returned the record, pointing out that the designation of the 
place of confinement should have been left to the appointing authority, and stating that 
the sentence adiudned was inadeauate for the offense of which the accused was found 
guilty, and that, i r o n  ac'count d special circumstances connected with the case i t  
seemed desirable that the term of confinement should be shortened, a proper sentence 
should be given, and a recommendation of clemency attached. 

The court revoked its former sentence and sentenced the accused to be confined at  
hard labor, a t  such place as the reviewing authority might direct, for three months, and 
to forfeit one-half of his pay per month for a like period. 

The accused was tried a t  Camp Eevier, Greenville, S. C., for a violation of the 
ninety-fourth article of war on a specification of having stolen a pair of leggings issued 
by  the Government to another soldier, and on a specification of having sold these 
leggmgs. He was sentenced to be confined for four months at  hard labor and to for- 
feit two-thirds of his pay for that period. 

The reviewing authority in  returning the record stated that he was unable to recon- 
cile the finding of the court of not guilty on the first specification and guilty of the 
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second; that the evidence clearly showed that the accused not only sold these arti- 
cles. but that he sold stolen property. 

The court revoked its sentence and sentenced the accused to forfeit all pay and al- 
lowances and to be confined at  hard labor for one year. 

The accused was tried at  Baltimore, Md., on a charge that he did willfully, feloni- 
ously, and unlawfully kill a soldier. The shooting was an accident, but the accused 
had loaded his gun contrary to orders. He was sentenced to be confined at  hard 
labor for six months and to forfeit two-thirds of his pay for that period. 

The reviewing authority in  returning the record pointed out that the disobedience 
'of the soldier constituted gross negligence, which resulted in  the death of one of his 
comrades, and that the sentence was inadequate. 

The court revoked its sentence and sentenced the accused to be dishonorably dis- 
charged, to forfeit all pay and allowances, and to be confined at  hard labor for three 
years. 

The reviewing authority mitigated this sentence to confinement at  hard labor for 
six months and forfeiture of two-thirds of his pay per month for 12  months. 

I would like to go back and connect up again with this uestion of 
judge advocate. I want to be entirely fair to the ~ r i t i k  system. 
The field general court-martial is, you understand, a court of general 
jurisdiction and has the same power of punishment in active service 
as a general court-martial in time of peace, but the English law makes 
no provision for the appointment of a judge advocate for the field 
general bourt-martial, but i t  does make some provision for legal service 
which corresponds to the service that a judge advocate renders on a 
general court-martial. They maintain, at every general court-martial 
headquarters, a number of officers whose sole duty it is to sit on 
courts-martial, and one such is detailed on each field general court- 
martial. He is not uniformly present at  the trial, but it is provided 
that no serious or complicated case shall be tried without his presence. 
When present he has the same duty in advising the court on legal 
questions as the judge advocate of a general court-martial.. 

Now, when you come down to the district court-martial which 
has this power of punishment up to two years, the British law pro- 
vides that a judge advocate with these powers may (not "shall") be 
appointed, and it is within the discretion of the convening authorities 
to put on such an official upon the district court-martial. 

Senator SUTHERLAND, They only assign to such a court a certain 
class of cases, I presume? 

Gen. CROWDER. TO the district court? 
Senator SUTHERLAND. TO the district court. 
Gen. CROWDER. Well, it  works this way- . 
Senator SUTHERLAND (interposing). First, they are limited by 

statute. 
Gen. CROWDER. It is limited by statute to two years. That court 

can not give a punishment above two years, and the reviewing auth- 
orities send to the district court-martial cases that can be appro- 
priately punished within that limit of punishing power. 

I have stated that the English system, while requiring a judge 
advocate to be appointed for the_ general court-martial, as this bill 
does, permits the judge advocate to be appointed for the district 
court-martial without requiring it, and provides that for the field 
general court-martial these law officers shall be maintained a t  the 
headquarters of each field general court-martial jurisdiction, one 
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appointed for each field general court-martial, with the same powers 
and duties that the judge advocate has for the general court-martial. 

Senator WARREN. That English law limits all punishment and also 
limits what fine could be imposed against the soldier. 

Gen. CROWDER. The English court-martial has no limitation upon 
its power to punish except for these inferior courts. The district 
court can not give above 2 years; the regimental court can not give 
above 42 days; a summary court, I think, about 28. I am not certain 
that I have those limits just right. 

Senator WARREN. As to the stonpage of pay---- 
Gen. CROWDER (interposing). Stoppage of pay goes with the pris- 

onment. 
Senator WARREN. For a similar length of time, but not exceeding 

it. 
Senator SUTHERLAND. 170 they have any system corresponding to 

your disciplinary b arrack s sys tern ! , 
Gen. CEOWDER. Yes; they started that system before we started 

ours. I had an inspection made of their system before I undertook 
to write our disciplinary statute, which Senator Chamberlain remem- 
bers very well, establishinq our own disciplinary barracks, or rather, 
converting our military prisons into disciplinary barracks. I do not 
know how successlul the experiment has been in England. We have 
had no recent report. Our onTn attempt has been very successiul. 

Senator SUTHERLAND. Well, do you not have military prisons that 
are not used and called disciplinary barracks ? 

Gen. CROWDER. KO; we have only disciplinary barracks and the 
guardhouse, and some stockades in camps that serve the urpose of 
disciplinary barracks, but we have no military prisons 7 eft in our 
system at  all. We have the main prison at  Leavenworth and the 
two branches. 

Senator WADSWORTH. YOU mean barracks ? 
Gen. (=nownen. Yes; the main disciplinary barracks at  Leaven- 

worth and the branch one at  Castle Williams on Governors Island 
and the other branch at  Ncatraz. 

Senator SUTHERLAND. And any man sentenced for any Bind of 
crime to any one of those barracks has the opportunity by good 
behavior and hard work to get a revision of sentence and a restora- 
tion to his former military status ? 

Gen. CROWDER. Yes; about 1,200 of them at Leavenworth alone 
got an honorable restoration to duty with the Army this last pear. 
And not a few of them were men serving long-term sentences that are 
being so criticized throughout the country. They got honorable 
restoration to duty. 

Senator CHAMBERLAIN. Rut that did not remit the sentence of dis- 
honorable discharge. 

Gen. CROWDER. Yes; they are sent there under suspended sen- 
tence of dishonorable discharge, and we simply disapproved the sen- 
tence of the dishonorable discharge and restored them to duty. 

Senator CHAMBERLAIN. Has every man who has been sentenced, 
of these fifteen or eighteen thousand men-have all those who have 
been sentenced to the disciplinary barracks had their sentences 
sus ended? 

Obn. CROWDER. I think there are a few exceptions I have 
noticed some in the last few days I have been on duty. I have only 
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recently resumed my work as Judge Advocate General. I n  some 
instances courts have sentenced soldiers for common-law or statutory 
felonies to penitentiaries and the dishonorable discharge adjudged 
has been executed. Since then they have been transferred to the 
disciplinary barracks, because of some mitigating circumstances 
discovered in the reading of the record here. I n  those cases they 
would not he serving under suspended sentence. 

Senator CIIAMBERLAIX. Very few cases ? 
Gen. CROWDER. Yes. 
Senator CHAMBERIAIN. DO 1 understand you that with very few 

exceptions, all these men who  ha^ e been sentenced to prison since 
' this war began have had their sentences suspended ? 

Gen. CROWDER. Sentenced to the disciplinary barracks suspended. 
Senator CHAMBERLAIN. The sentence of dishonorable discharge ? 
Gen. CROWDER. All those sentences to the disciplinary barracks 

with these exceptions we have noticed, I think, had their sentences 
of dishonorable discharge suspended: 

Senator CHAMBERLAIN. Then there are practically no men sen- 
tenced to prison who have not had their sentence of dishonorable 
discharge suspended ? 

Gen. CROWDER. None except those sentenced to penitentaries and 
transferred to disciplinary barracks. There may be a few others. 

Senator CHAMBERLAIN. That is what I want to know: How many 
of them have been dishonorably discharged? What is the propor- 
tion of those who have been dishonorably discharged to those who 
have had their sentence suspended? 

Gen. CROWDER. I can not give you that proportion, I do not 
know the figures, but all men who have been sent to the United 
States penitentaries have had their sentences of dishonorable dis- 
charge executed, and practically all those-by far the larger num- 
ber--who have gone to the disciplinary barracks, either to Leaven- 
worth, Alcatraz, or Castle Williams, have had their dishonorable 
discharges suspended. 

Senator CHAMBERLAIN. Well, would you say that as many as 
one-half of those who have been sentenced for long terms have had 
their dishonorable discharge sentences suspended ? 

Gen. CROWDER. I should think it would exceed that; about 65 
per cent. 

Senator CHAMBERLAIN. Sixty-five per cent, then, of those who 
have been sentenced and who have been dishonorably discharged 
have gone to the disciplinary barracks ? 

Gea  CROWDER. NO, no; 65 per cent of the class you mentioned have 
gone to the disciplinary barracks with their sentence of dishonorable 
discharge suspended. Thirty-five per cent have gone elsewhere 
with the dishonorable discharges executed. 

Senator CHAMBERLAIN. That is what I wanted to know. 
Gen. CROWDER. I have never made a verification of those figures. 

I would like to. Understand, I do not vouch for their accuracy, 
but I consider that a reasonable estimate. 

Senator SUTHERLAND. What class of cases have you sent to the 
various penitentaries and where do you make the line of distinction 
between those and the others? 

Gen. CROWDER. We draw the line at  common law and statutory 
felonies. We can not send a man to the penitentary unless the 
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offense charged against him is punishable under the Federal Penal 
Code or the Code of the District of Columbia with penitentiary 
confinement. 

Now, I believe I have gotten down to this last section, which is 
the 1199 section, and that brings us to a discussion of the opinions 
that were rendered on that question. 

Gentlemen, I really think that if 1 insert in the record a t  this 
point the reply brief that I made, the committee will have before i t  
all that i t  needs to decide the question: What was the proper con- 
struction of section 1199 of t.he Revised Statlutest I might state, 
and it might be helpful in understanding the situation, just how this 
matter came up. 

- 

The Secretarv of War sent for me in November of 1917 and asked 
me how long I had been Judge Advocate General. I told him about 
six years. He said: "How does i t  happen t.hat you never advised 
me that we had here in the War Department a court of appeals 
that  could reverse, modify, or affirm sentences of court-martial?" 
I answered "Because we have no such court of appeal in the War 
Department." He said: "I have from the Acting Judge Advocate 
General a very powerful brief on the subject and he seems to argue 
successfully that this power exists." 

Well, I knew that the power, if i t  existed, had never been exercised, 
and told him that if that power had been discovered in 1199 of the 
Revised Statute i t  was an original discovery. He said: "I wish 
you would take this brief and read it' over and give me your advice." 
That was on November, I happen to remember, November 23. On 
November 27, I submitted my reply brief, which is here, and which I 
will pass to the secretary of your committee for insertion in the record. 

(The matter referred to is as follows:) 

WAR DEPARTMENT, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 

Washington, November 27, 1917. 
Memorandum for the Secretary of War. - 

On November 10, 1917, there was presented for your personal consideration by Gem 
Ansell, Acting Judge Advocate General, a memorandum brief in support of his action 
on the trial and conviction for mutiny of 12 or 15 noncommissioned officers of Battery 
A of the Eighteenth Field Artillery. In  the discussion of the record of the case itself 
Gen. Ansell had come to the conclusion that the evidence did not warrant a conviction 
of the offense of mutiny, that manv errors of law appeared on the face of the record, and 
that, while the court had jurisdidion and "its judgment and sentence for that reason 
could not be pronounced null and void," errors in law and the unfairness of the trial 
"justify, upon revision, a reversal of that judgment." Gen. Amell, first inviting 
attention to section 1199, Revised Statuta, providing that- 

"The Judge Advocate General shall recmve, revise, and cause to be recorded the 
proceedings of all courts-martial, cobrts of inquiry, and military commissions, and 
perform such other duties as have been performed heretofore by the Judge Advocate 
General of the Armyv- 
concludes his review of the case as follows. 

"In the exercise of the power of revision confarred upon me by section 1199, Revised 
Statutes of the United States, I hereby set aside the judgment of conviction and the 
sentence in  the case of each of these several defendants, and recommend that the 
necessary orders be issued restoring ~ a c h  of them to duty." 

I shall not address myself, for the present, to the merits of the case, or to the 
proper administrative action that should be taken i n  respect of it, but rather to the 
statement of Gen. Ansell in his memorandum brief, that an ill-considered and 
erroneous change of attitude on the part of the Judge Advocate General's Office 
that occurred within a score of years after the close of the Cia1 War has pro- 
foundly and adversely affected the administration of military justice in  our Army; 
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that "errors of law, appearing on the record, occurring in the procedure of courts- 
martial having jurisdiction, however grave and prejudicial such errors may be, are 
absolutely beyond, all power of review"; that you and your immediate military 
advisers can never appreciate the full extent of injustice that has resulted to our 
soldiers through the operation of this rule; that a proper sense of the injustice can 
be felt only by those who exercise immediately the authority of the Judge Advocate 
General's Office; and that even those thus experienced can gather a full impression 
of the wrong done only by complete mental inclusion of that vast number of cases 
where concededly corrective power ought to have been but was not exercised in 
each year of the past forty odd years. Gen. Ansell adds: 

"During the past three months, in scores, if  not hundreds of cases carrying sentence 
of dishonorable expulsion from the Army with the usual imprisonment, this office 
has emphatically remarked the most prejudicial error of law in the proceedings lead- 
ing to the judgment of conviction, but  impelled by the long established practice 
has been able to do no more than point out the error and recommend Executive clem- 
ency." 

In  handing the memorandum brief to me for my study, you asked my attention 
to these statements and expressed your surprise that such a situation as is here de- 
picted could have existed in  the face of an express grant of power to the Judge 
Advocate General, which Gen. Ansell finds in  section 1199, Revised Statutes, to 
modify or reverse the approved proceedings of courts-martial. You directed me to 
examine the brief and make a report thereon. I have had a limited time i n  which 
to do this, but the results of my study, which I think is complete enough to answer 
the main propositions, follow. 

The logic of Gen. Ansell's l$ef,converges to its conclusion in these distinct channels: 
1. That the single word revme." as used in section 1199. Revised Statutes. b y  

ordinary construction so clear as to abate any precedent or accepted meaning. confers 
upon the Judge Advocate General not only the power to examine, analyze, and review 
courts-martial proceedings, but also invests the Judge Advocate General, with the 
power to modify or reverse the same. 

2. That the history of the legislation discloses that the statute was originally intended 
to confer this power upon the Judge Advocate General. 

3. That the administrative history of the department discloses that the power was 
actually utilized during the Civil War period, and apparently until the early eighties. 

4. That the power has nevkr been questioned by the civil courts or other civil 
ail t,hni-itx . - . - - - - . 

5.  hit the power is, and for a long time has been, vested i n  the Judge Advocate 
General of the British Army. 

Since the brief concededly purports to overturn the established practice of over , 
one-third of a century, and to advance a doctrine as to which there is little or no 
previous expression or any authority or opinion outside of the brief itself, it will be 
well to follow the outline of discussion upon which the brief is built. and to address 
ourselves first to the contention that the word "revise" i n  section 1199, Revised 
Statutes, confers upon the Judge Advocate General the power to review and then to 
modify or reverse the approved proceedings and sentences of courts-martial. 

Practically the whole fabric of Gen. Ansell's argument is built upon an interpreta- 
tion of the meaning of this single word "revise." In support of the broad meaning 
which he gives this word his brief collates definitions of the word by lexicographers 
?nd jurists. On the authority of the Standard Dictionary, which defines the word 

revise "- 
"To go or look over or examine for the correction of errors, or for the purpose of 

suggesting or making amendments, additions, or changes; reexamme; revlew. Hence, 
to change or correct anything as for the better or by authority. alter or reform"- 
he classif es the word "review" as a synonym of the word "re'vise"; and upon this 
justification indiscriminate definitions of the words "revise" and "review" are 
quoted througho1.t the,brief. I think the deductions he mabes i n  this part of his 
brief are unzuthori, ed. 

I n  essential etymolo,~ the word revise means "to look over." It has acquired a 
special meaning going to the purpose of the "looking over," and imports a purpose 
of suggesting, or "mabing amendments." Thus a proof reader revises copy and sug- 
gests changes, but he does not effect changes. Special committees of men Iearned 
i n  the law revise statutes and codes by  special legislative commission, but their 
revisions do not give legal life to the result of their labors. The le$slature must 
enact the revision as' a law. In  the same sense the "looking over," the "reexamina- 

tion" of the proceedings of an inferior tribunal by an appellate court is not the reversal 
or the modification of thejudgment, albeit the revision is for the purpose of making 
such a change. All this 1s most significant, since in the statutory grant of so wide 
a power as that contended for we should expect, by all th& analogies of granti?'of 
appel!ate,,power, to find something more than authority to look over, or to 
examme. Such brief survey of the field of statutes, conferring appellate power on 
the various tribunals of the several States and of the United States a s  I have been 
able to make in the limited time I have had to prepare thls paper, falls to disclose 
a single instance in which the power to modify or reverse the jud,gnent of inferior 
courts is deduced from the words "review" or "revise," without the addition of apt  
words specifically conferring the power to reverse or modify. 

Gen. Apsell's brief purports to find one such statute, which he describes as anal- 
ogous with section 1199, Revised Statutes, granting the power to modify or reverse 
by the use of the single word revise. Gen. Ansell says, in  part: 

"I  find the word used in another Federal statute in  quite an analogous way. Sec- 
tion 24 of the act of July 1, 1898, chap. 541, 30 Stat., 553 (Bankruptcy,law) provides 
in  part as follows: 'The several circuit courts of appeal shall have jurisdictlon i n  
equity, either interlocutory or final, to superintend and revise in  matters of law the 
proceedings of the several inferior courts of bankruptcy within that jurisdiction. '" 

Gen. Ansell's brief then proceeds to cite a case interpreting the bankr~ptcy~statute 
(In re Cole, 163 Fed., 160, 181 (C. C. A,, 1st Circuit), which he describes as a case 
t y ~ i c a l  of all," in  which the court says: 

On a petition to revise like that before us we are not restricted a s  we would be 
on a writ of error, our outlook is much broadened, and we are authorized to search 
the opinions filed in  the district court, although not a part of the record in  the strict 
sense of the word, for the purpose of ascertammg at  large what were 1n tact the issues 
which that court consideYed:" 
And from this quotation i t  is inferred that the court was finding in the word "revise " 
a broader Dower to "modifv or reverse" the procedure of the lower court. This legls- 

' 

lative precedent, as judicially applied, would, i f  i t  were proper and accurately set 
forth in  the brief, be most persuasive, and for this reason I have had recourse to the 
statute itself. I find that the quotation of the bankruptcy act of July 1, 1898,.in the 
brief is incomplete, being a quotation of only a port~on of the sectlon conferrmg ap- 
pellate jurisdiction on the Supreme Court and the circuit courts of appeal and the 
supreme courts of the Territories. The portion quoted is from the latter part of the 
section, the earlier part of the section h?$g conferred general appellate jurisdic- 
tion; the words quoted by Gen. Ansell, shall have jurisdiction 1n equitv, either 
interlocutory or final, to superintend and revise i n  matters of law," follow that part 
of the section which confers general appellate jurisdiction. In  order that you may 
betfully advised in the premises, I quote the entire section: 

SEC. 24. JURISDICTION OF APPELLATE COURTS.-a. The Supreme Court of the 
United States, the circuit courts of appeals of the United Gtatcs, and the suprepe 
courts of the Territories, in vacation in chambers and during their respective terms, 
as now or as they may be herealter held, are hereby invested with appellate juris- 
diction of controversies arising in bankruptcy proceedings Erom the courts of bank- 
ruptcy from which they have appellate jurisdiction in  other cases. The Supreme 
Court of the United States shall exercise a like jmisdiction from courts of bankruptcy 
not s i thin any organized circuit of the United States and Erom the Supreme Court 
of the District of Columbia. 

" b. The several circuit courts of appeal shall h a ~ e  jurisdiction in equity, either 
interlocutory or final, to superintend and revise in matter of law the proceedings of 
the several courts of bankruptcy within their jurisdiction. Such power shall be 
exercised on due notice and petition bx any party aggrieved." 

The concluding para@aph, marked b," quoted by Gen: Ansdl, follows the lan- 
guage which invests the courts with appellate jurisdictlon m express terms. There 
was no necessity for the court to deduce appellate power out of that part of the section 
desi~mated above " b," for i t  had this appellate power by exprcss grant. The dis- 
cussion of the court in  In re Cole should, 1 think, be so understood. 

I do not think this part of the reply would be complete without some reference to 
the manner in  which appellate jurisdiction has generally been conierred by statute, 
exemplilied in the following: 

(a) The act of February 9, 1893, establishing the Court of Appeals for the District 
of Columbia, provides: 

"SEC. 7. That any party aggrieved by any final order, judgment, or decree of the 
Supreme Court of the Di$rict of Colupb;la * * * may appeal therefrom to the 
Court of Appeals * * and * the Court of Appeals shall review such 
order, judgment, or decree, and affirm, reverse, or modify the same as shall be just." . 
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(b )  The Judicial Code of March 3, 1911, provides for the exercise of appellate juris- 
diction i n  the following sections: 

"SEC. 128. The circuit courta of appeals shall exercise appellate jurisdiction to 
review by appeal or writ of error decisions i n  the district courts, etc. 

"SEC. 130. The circuit courts of appeals shall have the appellate jurisdiction 
conferred upon them by the act entitled 'An act to establish a uniform system of 
ba~kruptcy,  etc.' 

SEC. 237. A final judgment or decree i n  any suit i n  the highest court of a State 
in  which a decision could be had, where is drawn i n  quest.ion, etc., may be reexam- 
in:: and reversed or affirmed i n  the Supreme Court upon a writ of error. 

SEC. 250. Any final judgment or decree of the Court of Ap eals of the District of 
Columbia may be reexamined and affirmed, reversed, or mo2fied by the Supreme 
Cqyt  of the United States, upon writ of error or appeal, i n  the following cases: * * * 

SEC. 252. The Supreme Coy! of the United Statesis hereby investedwithappellate 
jurisdiction of controversies ansing i n  bankruptcv, etc." 

In  the light of what has been said, I think i t  will be perfectly apparent to you that 
the court, i n  I n  re Cole, was i n  no sense discussing its power to give effect to its con- 
clusion upon revision. I t  was discussing only the scope of the matters that could be 
inquired into upon the petition, and found the definition of that scope i n  the words 
"revise in  matters of law the proceedings of the several inferior courts of bankruptcy ." 
It becomes, therefore, quite impossible to follow the brief we are h e ~ e  reviewing i n  
its assertion that- 

"The language of that statute (bankruptcy act) is the very language of this (sec. 
1199, R.  S.), except that the revision is expressly limited to matters of law." 

There is not even a shadow of analogy between the words of the Federal banlnuptcy 
act investing the circuit courts with specific appellate jurisdiction and the words of 
section 1199, Revised Statutes, relied upon to invest the Judge Advocate General 
with appellate jurisdiction. 

But I can not conclude this part of the brief without inviting your attention to the 
definitions which are auoted from "Words and Phrases," volume 7. It seems to me 
that not a single one d the definitions quoted i n  the bhef was addressed to grants of 
appellate power to courts, but that all are addressed to grants of legislative power to 
revise statutes, or to the scope of the authority granted to special commissions to 
revise codes, where it goes without saying the power to revue confers no power what- 
ever to give effect to the revision. There was, however, one definition of the word 
"revise" on that cited page of "Words and Phrases': that does go to the meaning of a 
grant of power carried tb a court b y  the word ' ' rewe;" but  I do not find that thia 
definition is i n  Gen. Ansell's brief. I t  is as follows: 

"Revision, as used i n  a statute authorizing the entering of an appeal, after the 
expiration of the time limited for such appeal, when the court is satisfied that justice 
requires a revision of the decree appealed from, does not,mean reversal or modification, 
but simply review, reexamination, or looking a t  agam. 

I may add, i n  closing this part of my memorandum, that a rather complete surve 
of statutes vesting a pellate power i n  tribunals, administrative as well as 
fails to disclose a singk case where the power to modify ayd reverse is left to be deduced 
from such an inapt and single wofd as the word "revue," without the addition of 
appellate power granted i n  specific and unequivocal terms. 

2. HISTORY OF THE LEOISLATION. 

Gen. Ansell's brief asserts that- 
"The history of the legislation, the early execution given i t ,  its historical place in  

the body of the law of which i t  is a part, all clearly show that this must be the meaning 
assigned to the word 'revise' i n  t h e  present instance." 

It is said that Congre~s established the Bureau of Military Justice in  the light of 
the necessities of the Civil War, And expressly invested ~ t s  head, the Judge Advqcate 
General of the Army, with this revisory power. Gen. Ansell's reference here 1s to 
the original statute, the act of July 17, 1862 (12 Stats., 598), in  which it was provided - 
that: 

"The President shall appoint, by  and with the advice and consent of the Senate, 
a Judge Advocate General, with rank, pay, and emoluments of a cqlonel of Cavalry, 
to whose office shall be returned, for revision, the records and proceedmgs of all court@- 
martial and military commissions, and where a record shall be kept of all proceed~ngs 
had thereupon. " 

The same words were carried forward i n  the act of June 20, 1864, and no further 
grant of power is found m the later statute. I n  the act of July 28, 1866 (14 Stats., 
324), th'e granting word is still "revise," the only change being the omuslon of the 
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words found in the earlier statutes, "a record shall be kept of all proceedings had 
thereupon"; and so the same words were carried forward in section 1199, Revised 
Statutes, where they remain to base the ground of this contention. 

I find nothing in the legislative development that is even worthy of remark i n  this 
connection, The word revise (or revision) is the only granting word now as it was 
in  the begmning. There is precisely the same power, no greater and no less. If 
history is to be invoked, therefore, we must look to the administrative and not to the 
legislative history of the statute. And this brings us t e  

3. ADMINISTRATIVE HISTORY OF THE DEPARTMENTAL PRACTICE. 

This administrative history has been appealed to in  Gen. Ansell's brief to the 
exient that i t  is asserted that- 

The records of this olSce indicate that Judge Holt, the Judge Advocate General 
of the Army during the Civil War period, did revise proceedings in the sense here 
indicated. " 

Judge Advocate General Holt was Secretary of War before he was Judge Advocate 
General. His position at  the bar of the United States was an envlable one. If this 
statement of his construction of the law is accurate i t  would be most persuasive upon 
me, as I think i t  would be upon you. Gen. Ansell, however, cites no instance from 
the records of the Judge Advocate General's Office where Judge Holt has indicated 
such a view, and such examination of the records of Judge Holt's action upon courts- 
martial proceedings during the Civil War period as I have been able to make does not 
disclose a single instance of the kind mentioned. Candor compels me to state that in  
the limited time that I have had to prepare this memorandum no systematic search 
of the hundreds of records bearing the stamp of Judge Holt's action could be made, 
and therefore the positive assertion that there exists no single instance of this kind 
would not be warranted. However, there was revealed from these old and interesting 
books veiy si nificant circumstances most emphatically indicating that Judge Holt 
never contented for nor exercised the power that Gen. Ansell says was vested i n  him 
by the statute, exemplified i n  the following references to Judge Holt's opinions: 

(a) I find on page 269 of volume 11 of the Records of the Bureau of Military Justice 
(Dec. 16, 1864), over Judge Holt's own signature, a short review of the case of Pvt .  
Hiram Greenland, who was tried by a court-martial convened by Gen. Howe. The 
record failed to show the date of the trial or whether there was present a quorum of the 
court. If Judge Holt had been exercising an indigenous power, such as it is contended 
he could exercise he would have taken the action attempted to be taken in the 
instant case that r&es the resent contention, and would have reversed the judgment. 
Imtead of doing so, his in&sement '.To $he President," reads: 

There are fatal irregularities invalidating the whole proceedings and rendering 
the sentence inoperative, and i t  is recommended that i t  be so declared by the Presi- 
dent. " 

(b) Again, I find Judge Holt writing to Col. W. N. Dunn, Assistant Judge Advocate 
General, under the caption "Bureau of Military Justice" and under date December 
27, 1864, in  reference to the case of James Scott, corporal, Ninth Michigan Cavalry, 
i n  which the record was fatally irregular in  that the arraignment of the prisoner and 
the reception of his plea had been accomplished prior to the administration of the oath 
to the court. Instead of reversing the judgment, as he of course would have done 
ha: he deemed that the power was in  him to do so, he writes as follows: 

I n  similar cases returned from this office, to the officer charged with the duty of 
revision or executing of the sentence, it has been found advisable to direct his atten- 
tion to the fact that a proper course to pursue with irregularities of proceedings which 
can not be corrected, rendering the sentence inoperative, is to revoke the order of 
execut$n and, i f  the parties are not liable to be subjected to another trial, to release 
them. 

(c) I n  the case of W. H. Shipman, i n  which the charge had been drawn under the 
general article of war for an offense clearly cognizable under a specific article, Judge 
Holt expressed the opinion that such an irregularity rendered the sentence void, 
but instead of reversing the judgment or attempting to give inherent effect to his 
own opinion, he addressed the Secretary of War, under date December 22, 1864, in 
part as follows: 

"If this opinion is concurred in, the pleadings in  the case must be held to be fatally 
defective and the sentence inoperative. " 

I n  no single case of perhaps 100 consecutive cases examined by me has there been 
found an instance in which Judge Holt ever attempted. to reverse the judgment of a 
court-martial. Other cases similar to those quoted from were found in abundance. 
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Gen. Ansell's brief asserts that the ower contended for was utilized. during the 
Civil War period and beyond the c iv i fwar  period until the early eighties, when i t  
was abandoned without apparent cause, argument, or reason. A rather hasty exami- 
nation of the records from 1864 to 1882 fails to disclose a single instance of the exercise 
of such power. I shall not prolong this brief by  citing the cases that I have exammed. 
They cover the administration of Judge Advocate General Dunn and Judge Advocate 
General Swaim. 

4. RULINGS OF CIVIL COURTS. 

This brings us to the culmination of the whole argument in  a refutation of the state- 
ment in  the brief that "Nor has the power here contended for been uestioned by  the 
civil courts or other civil authority." This statement evinces a qailure to make a 
thorough search of the records and precedents. In  his "Military Law and Prece- 
dents," the. leading work on the subject, a7inthrop, for many years in the office of 
the Judge Advocate General, and for a time Acting Judge Advocate General during 
the incumbency of Judge Holt in the Ciwl War period, and hence familiar with any 
coyse of procedure followed by him, says: 

The accused always has an appeal from the conviction and sentence by court- 
martial to the President (or Secretary of War), but, in entertaining and determining 
such appeal, he is assisted and advised by the Judge Advocate General of the Army. 
Thus, as the tribunal is an executive agency the appeal therefrom is to a superior 
executive authority." 

And a footnote on page 51 adds that- 
"The Judge Advocate General, under the authority vested in him by section 1199, 

Revised Statutes, to receive, revise, etc., the proceedings of courts-martlal has, of 
course, no power to reverse a finding and sentence, was held in  Mason's case, United , 
States Circuit Court, Northern Distnct of New York, October, 1882." 

Mason's case still stands as the undisturbed pronouncement of the Federal courts 
upon the pyecise point a t  issue. Mason, a sergeant, had been convicted by a general 
court-martial of discharging his musket with intent to kill Charles J.  Guiteau, the 
assassinof President Garfield. The findmgs and sentencewere approved by  Ma]. Gen. 
Hancock, the reviewing authority, and the Secretary of War designated as the place 
of confinement the Albany County Penitentiary. In  his review of the case the Judge 
Advocate General came to the conclusion that the court was without judisriction and 
that the sentence was therefore void. I t  is important to note that i n  communicating 
this conclusion to the Secretary of. War, the Judge Advocate General did not (as it is 
here contended that he had the power to do) reverse the decislon of the couyt, but he 
recommended that the Secretarv of War should revoke the order for execution of the 
sentence. 

I n  this cask, however, the Secretary of War decliqed so to do and apparently adhered 
to the opinion that the court was not without jurisd~ction and the sentence was valld- 
an opin~on that was substantiated by  the decision of the United States Supren?e Court 
on a writ of habeas corpus addressed to the jurisdiction of the court. The pnsoner lt 
seems was not a t  the end of his resources. After being delivered to the warden of the 
penitentiary he sued out a new writ of habeas corpus based on other grounds. His 
contention was precisely the contention made i n  Gen. Ansell's brief; that is, that the 
Judge Advocate General is vested with an appellate power and that his decision against 
the validity of the proceedings of a court-martial has the effect of reversing the 
judgment. 9 petition alleged among other things: 

5th. That the Judge Advocate General of the Army recently reviewed the evidence 
adduced on the trial before said court-martial, and on or about August 28, 1882, trans- 
mitted to the Secretary of War his report on the said proceedings in which he renders 
an opinion reversing the findings and sentence of said court on the grounds: 

" 1. No jurisdiction in  a court-martial. 
" 2. Employment of the prisoner illegal. 
" 3. No evidence of gui1t;but on the contrary, proof of innocence. 
"6th. That under section 1199, Revised Statutes, i t  is the duty of the Judge Advo- 

cate General to 'receive, revise, and cause to be recorded the proceedings of all courts- 
martial,' and that it was the intention of Congress thereby to invest i n  the Judge 
Advocate General an appellate judicial authority over courts-martial, and that the 
Judge Advocate General has the judicial power, under the lay, to review, revise, or 
reverse, or affirm the findings and sentences of all courts-martial, and that his decision 
is the ultimate judicial judgment in  all such cases. 

"That by the judgment and decision of the Judge Advocate General, rendered aa 
aforesaid, reversing the findings of satd court-martial, the further lmprlsonment of the 
petitioner is unlawful and wrongful 
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"Further, that his conviction and sentence, and the orders carrying the same into 
execution, are, each and all, annulled and made to stand for naught by the said 
judicial judgment and decision of the Judge Advocate General reversing the findings 
and sentence of said court-martial." 

In  addressing itself to the contention thus made, the opinion of the court proceeds 
as follows: 

"The second ground of the application is not tenable, because the alleged reversal 
by the Judge Advocate General of the findings of the court-martial is not a reversal 
a t  all and does not purport to be; i t  is merely an advisory report to the Secretary of 
War, giving the opinion of the Judge Advocate General upon the merits of the trial 
and sentence. We might rest our decision here, but as it has been strenuously con- 
tended by the counsel for the petitioner that Congress has conferred authority upon 
the Judge Advocate General to reverse the proceedings of courts-martial, it is proper 
that we should express our dissent from such a conclusion. I t  is urged that because 
the statute makes it the duty of that officer to 'receive, revise, and cause to be recorded 
the proceedings of all courts-martial,' that the power to reverse is to be implied. I t  is 
not reasonable to sn ose that the exercise of such an important power would be con- 
ferred i n  vague anBBoubtfu1 terms, or that i t  lurks behind the word 'revise.' *p- 
plying the rule 'noscitur a sociis, the word revise is to be read in connection with 
the words that precede and follow it, and thus read, the duty is imposes is analogous 
to the duty of receiving and recording the proceedings. Had i t  been intended by the 
statute to introduce such a marked innovation into the preexisting functions of the 
officer, and to convert a staff officer or the head of a bureau into a judicial officer 
having the ultimate decision in all cases of military offenses, the power to affirm, 
reverse, or modify the proceedings of courts-martial would have been lodged in plain 
and explicit language. The language employed is more appropriate to indicate the - - - -  - 

dischafge of clerical-duties. 
" I t  is not intended to intimate that it  is not the province and the duty of the Judge 

Advocate General to revise the proceedings of,court^s-martial so far as may be necessary 
to rectify errors of form, and to point out errors of substance which, in his judg- 
ment, should be corrected by the proper authorities, nor is i t  doubted that as to all 
such topics as are within the purview of his official scrutiny his opinion is en t i t l~d  to 
that respectful consideration which is due to the dignity and importauce of the posi- - ~ 

tion which he holds. 
"The rule is discharged and the application for a writ of habeas corpus is denied." 
I think this memorandum might well close here. m d  with the statement that both 

civil and military opinion sustain the view that 'the appellate power i n  the Judge 
Advocate General contended for i n  Gen. Ansell's brief does not i n  fact exist. How- 
ever, I have noted a further statement which constitute part 5 of this memorandum, 
to wit: 

5. THE APPELLATE POWER OF THE JUDGE ADVOCATE GENERAL OF THE BRITISH ARMY. 

The jurisdiction of the judge advocate general of the British Army is such matters 
is so obscurely stated in those books which I'have examined that I am not entirely 
clear that I understand his precise relation to the administration of military justice. 
I t  appears to be true, from the authorities I have examined that under the British 
system this official has the power to reverse and modify the proceedings of courts- 
martial, but that he does not find that power in any specific statute, but rather i n  his 
relations as a member of the ministry of the British Government. Such authority 
as he exercises in  this regard seems to be, not a grant of executive authcrity to an 
administrative official, but to arise out of an execut,ive power of the Sovereign him- 
self, delegated in this instance to a member of the ministry. 

You are aware, of course, of the power you have by statute law to grant upon proper 
application an honorable restoration to d i t y  to each of the men convicted of mutiny, 
and I shall shortly prepare an order of this kind and place i t  before you. I shall con- 
tinue my study of the general subject to see whether this power of appellate review 
can not be found in the President himself, as the constitutional-Commander i n  Chief; 
so that, instead of issuing a simple order of restoration, you may, by direction of the 
President, modify or disapprove the findings and sentence. I t  will take some little 
time to do this . The essentials of the proposition one would have to maintain are that 
the court-martial jurisdiction is, and always has been, an attribute of c~mmand;  that 
the President would have had this power in  the absence of any statute law, and that 
such recognition as has been given to subordinate members of the military hierarchy 
h the matter of convening. courts-martial and reviewing their proceedings, has in  no 
way divested him (the President) of the revisory power which i s  clearly his in the 
absence of statutory provision. Immediate relief, however, should not await the com- 
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pletjon of a study of this kind, or the concurrence of the Attor,ney General, which I 
think you would wish in  view of the consideration his office has heretofore given the 
general subject. 

E. H. CROWDER, 
Judge Advocate General. 

Gen. C n o m ~ r .  I found that the Acting Judge Advocate had laid 
down these five propositions: 

1. That the single word "revise," as used in section 1199, Revised 
Statutes, by ordinary construction so clear as to abate any precedent 
or accepted meaning, confers upon the Judge Advocate General, not 
only the power to examine, analyze, and review courts-martial 
proceedings, but also invests the Judge Advocate General with the 
power to modify or reverse the same. 

2. Thab the history of the legislation discloses that the statute 
was oriqinally intended to confer this power upon the Judge Advocate 
General. 

3. That the administrative history of the department discloses 
that the power was actually utilized during the Civil War period, 
and apparently until the early eighties. 

4. That the power has never been questioned by the civil courts 
or other civil authority. 

5 .  That the power is, and for a long time has been, vested in the 
judge advocate general of the Bqitish Army. 

Upon those five propositions the Acting Judge Advocate General 
built up a very powerful brief. I think, if you would concede the 
accuracy of his five propositions, you would have to proceed with 
him to his conclusions. 

The first thing that challenged my attention was the statement 
of the Acting Judge Advocate General "Nor has the power here 
contended for ever been questioned by the civil courts, or other 
civil authority." You all remember the case of Sergt. Mason, 
drawn from Washington Barracks or Fort Myer, I forget which, to 
stand guard over the assassin of President Garfield-Guiteau. He 
took a shot at Guiteau. He was tried by court-martial for an 
assault with intell, Ito kill. A court-martial convicted him, sentenced 
him to eight yea& in the penitentiary, the Albany State Peniten- 
tiary was designated as the place of confinement, and after he was 
there he sued out a writ of habeas corpus before Judge Wallace, of 
the United States Circuit Court, and Judge Cox, of the United 
States District Court. His petition alleged that the Judge Advocate 
General of the Army recently reviewed the evidence adduced at  
the trial before a special court-martial on or about August 28, 1882, 
transmitted to the Secretary of War, Mr. Lincoln, his report on the 
said proceedings in which he rendered an opinion reversing the 
findings and sentence of said court on the grounds there was no 
jurisdiction in the court-martial. That point, you remember, was 
aftenyard decided by the Supreme Court of the United States that 
the court had jurisdiction. 

The petitioner alleged inter alia: 
5th. That the Judge Advocate General of the Army, recently reviewed the evi- 

dence adduced on the trial before the said general court-martial, and on or about 
August 28, 1882, transmitted to the Secretary of War his report on the said proceed- 
ings, in which he renders an opinion reversing the findings and sentence of said 
court on the grounds: 

I 
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(1) That the court-martial had no jurisdiction to try the petitioner, because the 
glleged offense was not committed by him while in the discharge of his military duty, 
nor a t  anv military camp, garrison, barracks, or post, nor against the person of a party 
under military authority or control, but a t  a place exclusively under the civil author-, 
ities of the Government, and was, thkrefore, merely a breach of the civil peace. 

(2) That the employment of Battery B, Second Artillery, to guard the said jail 
was prohibited by the act of Congress of June 18, 1878 (posse comitatus act). 

(3) That there was no evidence adduced at  the trial showingthe petitioner guilty 
of the charge and specification, but that the record of the testimony clearly estab- 
lishes his innocence. 

6th. That under section 1199, Revised Statutes, i t  is the duty of the Judge Advo- 
cate General to "receive, revise, and cause to be recorded the proceedings of all 
courts-martial," and that i t  was the intention of Congress thereby to invest i n  the 
Judge Advocate General an appellate judicial authority over the courts-martial, and 
that the Judge Advocate General has the judicial power, under the law, to review, 
revise, reverse, or affirm the findings and sentences of all courts-martial, and that 
his decision is the ultimate judicial judgment in  all such cases. 

That by the judgment and decision of the Judge Advocate General, rendered as 
aforesaid, reversing the findings and sentence of the said court-martial, the further 
imprisonment of the petitioner is unlawful and wrongful. 

Yurther, that his conviction and sentence, and the orders carrying the same into 
. execution, are, each and all, annulled and made to stand for naught by the said 

judicial judgment and decision of the Judge Advocate General reversing the findings 
and sentence of the said court-martial. 

In  addressing itself to the contentions made b the petitioner, the 

ceeds as follows: 
8 opinion of the court, Judge Wallace, and Judge ox concurring, pro- 

The second ground of the application is not tenable because the alleged reversal 
by the Judge Advocate General of the findings of the court-martial is not a reversal 
a t  all and does not purport to be. It is merely an advisory report to the Secretary O F  
War, giving the opinion of the Judqe Advocate General upon the merits of the trial 
and sentence. We might rest our decision here, but as i t  has been strenuously con- 
tended by the counsel for the petitioner that Congress has conferred authority upon 
the Judge Advocate General to reverse the proceedings of courts-martial, it is proper 
that we should express our dissent from such a conclusion. I t  is urged that because 
the stxtute makes i t  the duty of that officer to "receive, revise, and cause to be re- 
corded the proceedings of all courts-martial," that the power to reverse is to be implied. 
I t  is not reasonable to suppose that the exercise of such an important power would be 
conferred in  vague and doubtful terms, or that it lurks behind the word "revise." 
Applying the rule "noscitur a sociis," the word revise is to be read in connection 
with the words that precede and follow it, and thus read, the duty i t  imposes is anal- 
ogous to the duty of receiving and recording the proceeding? Had i t  been intended 
by the statute to introduce such a marked innovation into ' .e preexisting functions 
of that officer, and to convert a staff officer or the head of a bureau into a judicial 
officer having the ultidoate decision in all cases of military offenses, the power to 
affirm, reverse, or modify the proceedings of courts-martial would have been lodged in 
plain and explicit language. The language employed is more appropriate to indicate 
the discharge of clerical duties. 

I t  is not intended to intimate that it is not the province and the duty of the Judge 
Advocate General to revise the proceedings of courts-martial so far as may be neces- 
sary to rectify errors of form, and to point out errors of substance which, inm his judg- 
ment, should be corrected by the proper authorities, nor is i t  doubted that as to all 
such topics as are within the purview of his official scrutiny his opinion is entitled to  
that respectful consideration which is due t8the dignity and importance of the position - .  
'which he holds. 

The rule is discharged and the application for a writ of heabeas corpus is denied. 

It was rather strange, indeed, that the proposition should have 
been laid down in the brief of the Acting Judge Advocate General 
that this power had never been questioned by any court in face of 
that decision. As I am going to introduce my brief into the record 
I am not going further, unless the committee requires me to do so in 
the discussion of the various points, except to say that I find each 
one of the five statements upon which the brief of the Acting Judge 
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Advocate General was based to be just as erroneous as this state- 
ment was. I would prefer that lawyers-there are many distin- 
guished ones in the Senate and on this committee-lawyers would 
express a legal rather than a political judgment upon the case 
would take those two opinions and tell me whether anybody would be 
'ustified in reinterpreting a statute that had been on our books for 
half a century carrying an appelled power which could decide both 
for and against an accused, in face of the fact that no Judge Advocate 
General has ever held that a statute could be construed as iving 
that power, and in face of the fact that the United States Wrcuit 
Court had said that the statute did not carry that power. 

Senator CHAMBERLAIN. IS that the only decision on i t ?  
Gen. CROWDER. That is the only time the case was ever in court. 
Senator CHAMBERLAIN. And yet, the very thing the court suggests 

there is practically exercised by the commanding officer, because he 
is final and he may not be a lawyer there at  all. 

Gen. CROWDER. I am talking about whether 1199 confers the power. 
I am not saying that the power ought not to exist somewhere. 

Senator CHAMBERLAIN. The court there says that if such ower had 
been intended to be conferred upon the ~ u h ~ e  Advocate 8 eneral, it  
would have been ex ressed in unmistakable language, and yet that 
power is unmistaka g ly conferred upon the commanding officer be- 
cause, in the last analysis, he is the man that deals with sentences. 

Gen. CROWDER. The power of the commanding officer to act u on ' 

the court-martial proceedings is conferred by express statutes. f o u  
do not have to deduce his powers. They do not inhere in his office; 
they are conferred by statute law. 

Senator CHAMBERLAIN. Yes, but the court speaks of i t  as a ju- 
dicial act. 

Gen. CROWDER. Very well, and so it is that commanding generals 
who are convening authorities have these judicial duties to perform. 
Now, I do not want to be understood as saying that I am opposed to 
an appellate power. I recommended in January of 1918 that an ap- 
pellate power be created in the President of the United States. 

Senator WADSWORTH. I n  the person of the President, in the presi- 
dential office ? 

Gen. CROWDER. Yes. I n  doing that I had followed the opinion of 
Attorney General Wirt, the first Attorney General of the United 
States. I have that here somewhere [searching for apers]; well, I B can not be inaccurate a t  all in telling it. Attorney eneral Wirt, in 
one of his early opinions, spoke of the President as being the national 
and proper depositary of the final appellate power in all judicial mat- 
ters touching the police of the Army. 

I deprecate very much de arture from so fundamental a theory as P would be presented if you odged in a staff officer outside of the 
hierarchy of command the authority to control the President of the 
United States in his action upon any court-martial proceedings, for 

ease remember that if this power exists in the Judge Advocate 
eneral under section 1199, Revised Statutes, or is placed there by 

the ending bill, it looks in both directions. The President is abso- P lute y concluded by the opinion of his Judge Advocate General. 
Senator CHAMBERLAIN. He is now in practice. 
Gen. CROWDER. I n  practice, of course, he follows it. It would 

mean this-I may be a little unfortunate in my illustration, but i t  is 
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the one that occurs to me-that Judge Advocate General Holt could 
have found the proceedings of the trial of the Lincoln conspirators 
irregular, recorded his decision to that effect, and concluded Andrew 
Jackson from the execution of anyone of them. That is the power 
fhat you are conferring in this statute. Do you want to do i t ?  

Senator CHAMBERLAIN. Well, it is not necessary to preclude the 
power of the President even after you give this power to the Judge 
Advocate General. 

Gen. CROWDER. YOU have done that in this proposed bill, and that 
was the power which was sought to be deduced from section 1199, 
Revised Statutes. That is the power ou propose to confer upon 
the Judge Advocate General in this b i z  Perhaps, in the study of 
the provisions, you have been looking downward reviewing authori- 
ties in the subordinate grades, particularly in the application of the 
proposed bill, without thinking that you would have to look upward 
to the President of the United States. It would be an anomaly in- 
deed to provide by law that a Judge Adtrocate General in his deci- 
sions on legal points can control a part of the action of reviewing 
authorities and not all. 

Senator WADSWORTH. Subdivision B of section 1199, as printed 
in this bill, would grant to the Judge Advocate General the power to 
disapprove the whole or any part of a sentence. 

Gen. CROWDER. Yes; or the power to disapprove the findings if 
guilty, and to approve any portion of the findings. 

Senator WADSWORTH. That does not deprive the President of his 
pardoning power. 

Gen. CROWDER. Oh, no. 
Senator WADSWORTH. Yes; but the Judge Advocate General could 

have i t  before him. 
Senator SUTHERLAND. It passed mostly upon questions of law and 

legality of proceedings. 
Gen. CROWDER. Even in that case, suppose the proposition should 

come up in this form-- 
Senator SUTHERLAND (interposing). The President would take 

action in this case afterwards. 
Gen. CROWDER. The President might ask the opinion of his 

Attorney General on matters of this kind and he might receive an 
o inion that was opposed to the opinion of the Judge Advocate 
dnera l .  Under this law the opinion of the Judge Advocate General 
binds him. He can not take advice from anybody else; and I cer- 
tainly would advise, if you are going to pass a law of this kind, that 

ou make the tenure of the Judge Advocate General permanent, or 
fassure you that he will have many temptations to defend his tenure. 

Senator CHAMBERLAIN. That would be the British system, making 
the tenure permanent, but, in the last analysis, Gen. Crowder, the 
President, while he is the titular Commander in Chief of the Army 
and Navy, follows his legal advisor in the department all the time. 
I n  other words, your judgment is the President's judgment in 99 cases 
out of 100. 

Gen. CROWDER. That is true, and I hope it will always be the case 
that the opinions of the office will be received that way by superior 
authority. 

Senator CHAMBERLAIN. Well, it is generally received. 
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Gen. CROWDER. I think it is generally so. However, I think i t  i s  
not under any regulation. 

Senator CHAMBERLAIN. I disagree with you. I think all of yon 
gentlemen-I say i t  not discourteously or discouragingly of you, 
after you gentlemen get in the Army you get the militarist viewpoint- 
you do not see the civilian viewpoint. I have said that to you before, 

Gen. CROWDER. Well, how would this remove that, by giving this 
power to the Judge Advocate General ? 

Senator WADSWORTH. It is more militarist than ever. 
Senator CHAMBERLAIN. I do not think so. 
Senator MCKELLAR. General, changing from what is intended to be  

the law in the future and applying to what is the situation now, since 
the war is over, a great many punishments that were inflicted during 
the war for disciplinary seasons and which were no doubt very proper 
at  that time, the necessity for which has not gone by, wouldn't it  b e  
advisable to have some authority in your 
with power to look into the facts and 

Gen. CROWDER. Will you pardon 
sion ? Let us see what the situation 
of a remedy. There is no man serving sentence to-day in the disci- 
plinary barracks, no man serving a sentence to-day of a general court- 
martial, the record of whose proceedings has not been passed by my 
office as legally sufficient to support the findings and sentence of the 
court. - Since General Order 7 was put in operation we have had the 
most painstaking, careful, and able reviews by boards of review of 
a11 cases where the sentence was not suspended. I n  the other cases 
of suspended sentence one officer has gone over them and passed them 
as legally sufficient to sustain the hd ings  and sentence. 

Senator MCEELLAR. I n  cases which I reviewed as the result of a n  
appeal if there is any evidence to sustain the finding of the court- 
martial then it can be legally sustained by the reviewing officer? 

Gen. CROWDER. Yes, sir. , 
Senator MCEELLAR. NOW, that is just precisely the doctrine that I 

want to overturn now that the war is over. As to these cases-there 
are about 5,000 of them, generally speaking, in your department-I 
want them reviewed and judgments entered in them according to the 
justice of the case without regard to the technical question of whether 
there is any evidence to support them at all. 

Gen. CROWDER. YOU want the reasonable doubt doctrine applied 
by my office to all those cases? 

Senator MCEELLAR. Not the reasonable doubt doctrine. I want 
them decided upon the equity and justice of them. I n  other words, 
here we are after a great war. There have been many infractions of 
the rules that were deemed at  the time such infractions that severe 
punishments were inflicted-sometimes in isolated cases, no doubt, 
very much too severe; but, there is some evidence to support thoge 
verdicts and, under your rule, as I understand it, they can nqt be 
changed except by pardon where there is some evidence to sustain it. 
Now, with the necessity of this disciplinary action over I would have 
a board or boards created in your office that will act under this new 
law, proposed law, which provides that they can go in and examine 
those 5,000 cases and determine what is right and just to be done 
with them now that the war is over. 
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Gen. CROWDER. You want the stigma of conviction removed, not 
the punishment ? 

Senator MCKELLAR. NO, no. I do not think it ought to he re- ' 
moved in all cases. I think this reviewing boafd should have au- 
thority to cancel and set aside the dishonorable discharge in a proper 
case; that they should say that this man-for instance, suppose a 
man has been convicted and has served six months, and in their 
judgment a service of six months in the prison is ample and sufficient 
~unisllment, that this board may order this man turned loose. That 
is my idea. 

Gen. CROWDER. Now, addressing myself to the two elements of 
that briefly, I want to say that before 30 days I shall have 60 per 
cent, or maybe 70 pcr cent, of these sentenccs remitted in their 
excessive portions; and within 60 clays I hope to have the whole 
field clcared up, so that you need not consider the question of the 
punishment. That is t.he order. They will be worked out very 
expeditiously. So there remains to be considered only this question 
of removing the stigma of conviction. 

Senator MCKELLAR. Let me get your idea about the first one; and 
I am glad you divided it. It shows what a good legal mind you 
have got. Do I understand you to say that in 60 days, so far as the 
punishments are concerned, they are going to be all done away with? 

Gen. CROWDER. Yes, sir; all weeded out, I hope. 
Senator MCKELLER. The 5,000 cases ? 
Gen. CROWDER. They are all to be taken care of in their excessive 

portions. Seventy per cent of them in 30 days; 100 per cent in 60 
days. That will take care of the punishment. 

Senator MCKELLAR. That will be only through remission by 
pardon of the President ? 

Gen. CROWDER. Through power of remission that is vested in the 
President which will cancel the unexecuted part of tbe punishment. 
That machinery was set in motion before this investigation com- 
menced. It was set in motion very soon after I got back to the 
department. I might say that the -4ci$ng Judge *4dvocate General 
is the head of the board that is a t  work on that task. 

$enator SUTHENAND. Who is the head? 
Gen. CROWDER. I placed him at  the head. He supervised that 

work while he was Acting Judge Advocate General and I placed him 
a t  the head of the commission, and I had the authority of the Secre- 
tary for convening a board and the board is at  work. 

Senator SUTHERLAND. Five thousand prisoners is a good many 
men to be talcen care of. 

Gen. CROWDER. There are 3,600 of them a t  Fort Leavenwort'h 
Disciplinary Barracks. -4 great number of them are good clerks. 
They are at  work br iehg  these cases on forms that have been printed 
and distributed, and I will have 70 per cent cleaned out, 1 think, in 
30 days. 

Now, there is nothing left in your resolution, then, except the 
reexamination of the ,records and acquittal of those who may have 
been unjustly convicted and declare the fact of his innocepce. Now, 
the substance of the resolution that I sent to you in response to your 
reference of your bill provides a remedy for that, but my resolution 
respects the theory that this judicial authority should be vested in 
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the constitutional commailder in chief and that all the appellate 
procedure should be in his name. 

Senator MCKELLAR. The resolution I had provided that will alI 
be under his control through your office. 

Gen. CROWDER. Yes; well, now, we purpose, if that resolution 
should pass, to go ahead and reexamine those cases in accordance 
with its mandate and we will remove the stigma of conviction where 
a man has been unjustly imprisoned. 

Senator MCKELLAR. YOU think some bill of that kind at least 
should be passed ? 

Gen. CROWDER. I am in favor of some bill of that kind and I am 
h favor of an appellate power in the President of the United States. 
I have been in favor of it always. 

Senator MOEELLAR. Such ower to be exercised by some officer 
of your department, or, possib y, it wo.dd be well to have an appellate 
tribunal independent. 

P 
Gen. CROWDER. I do not think so. 
Senator MCKELLAR. YOU do not think so ? 
Senator CHAMBERLAIN. The first case that I cited in mv remarks 

of the 31st of December you criticized me for not having cited the -- 
facts correctly. I think, if you will review it, you will h d  that I 
stated them correctly. 

_ Gen. CROWD&. Senator, there was a typographical omission that 
was corrected on the other copies. I dictated it myself even before 
your telephone meqsage came down to the Secretary of War about 
that omission in thastatement of the &st case. 

Senator CHAMBERLAIN. He was acquitted as a matter of fact and 
later convicted. 

Gen. CRO~T~DER. That is correct, and I had that corrected even 
before your message had reached the War Department about that 
inaccuracy. 

Senator CHAMBERLAIN. Did you look them over carefully? 
Gen. CROWDER. I have not seen any reply that you have made. 
Senator CHAMBERLAIN. Well, I have not answered it. I may 

answer it sometime, but I have not had time to go into those records, 
but that case was one where my statement was correct and yours 
was not. 

Gen. CROWDER. We agree about that, but I say it was the result 
of a typographical error in transcribing a record. 

Senator CHAMBERLAIN. Well, have you got anything else that you 
want to put in, General? 

Gen. CROWDER. I believe I have put in all that I wish to say. 
Senator CHAMBERLAIN. Well, then, we wiU take an adjournment 

until we are called together again. 
(And thereupon a t  6.50 o'clock the committee adjourned sine die.) 
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