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REVISION OF THE ARTICLES OF WAR.

FEBRUARY 9 (calendar day, FEBrRUARY 11), 1916.—Ordered to be printed,

Mr. Lea of Tennessee, from the Committee on Military Aflairs,
submitted the following

REPORT.

[To accompany S. 3191.]

_The Committee on Military Affairs, to which was referred Senate
bill 3191, to amend section 1342 and chapter 6, Title XIV, of the
‘Revised Statutes of the United States, and for other purposes
(Articles of War), have carefully considered the same and adopt the
unanimous report of the subcommittee which considered this bill
‘and recominend that the bill do pass as amended.

A BILL To amend section thirteen hundred and forty-two and chapter six, Title XIV, of the Revised
: Statutes of the United States, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That section thirteen hundred and forty-two of the Revised
Statutes of the United States be, and the same is hereby, amended to read as follows:
““Src. 1342, The articles included in this section shall be known as the Articles of
ar, and shall at all times and in all places govern the armies of the United States,
cluding all persons belonging thereto and all Ppersons now or hereafter made subject
“to military law.
“I. PRELIMINARY PROVISIONS.

“ArrrcLe 1. Derivrrrons.—The following words when used in these articles shall
be construed in the sense indicated in this article, unless the context shows that g
different sense is intended, namely:

“(a) The word ‘officer’ shall be construed to refer to a commissioned officer;

“(b) The word ‘soldier’ shall be construed as including a noncommissioned officer,
a private, or any other enlisted man: .

- ‘(;('c) The word ‘company’ shall be understood as including a troop or battery;
an

*“(d) The word ‘battalion’ shall be understood as including a squadron.

“ART. 2. PERSONS SUBJECT Tn MILITARY Law.— The following persons are subjeci
to these articles and shall be understood as included in the term ‘any person subject
“to military law,’ or ‘persons subject to military law,’ whenever used in these articles:
“(a) All officers and soldiers belonging to the armies of the United States, including
regulars, army reserve, militia called into the service of the United States rrom the
date of notice of such call, and volunteers;

Q»“(IE) Cadets,cveterinarian-s of Cavalry and Field Artillery, and pay clerks of the
uartermaster SOrps;
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“(¢) Ofticers and soldiers of (he Marine Cerps when detached for service with the
armies of the United States by order of the resident : Provided, That an oflicer op
soldier of the Marine Coips when so detachd may be tried by military courl-marig)
for an offense commi(ted against the Articles of War for the government of the Ngy
prior to his detachment, and for an offense commitied against these articles he may
be tried by a naval court-martial alter such detachment cases; ¥

“idy All retainers to the camp and all persons accompanying or serving witl the
ariies ol the United States withoud the torritorial jurizdiction of the United Nlateg
and in time of war all such retainers and Prrsons aceompanying or serving with the
armies ¢f the United States in the lield, both within and without the territorial Juris-
dictien of the United States, thoueh nol otherwise subject (o these articlos:

“rer All porsons under senfonce adjudged by courts-martial:

C0 Al porsens admitted into the Soldiers: Home, all inmates of the Nationg]
Home for Disabled Volunteor Soldiers, and all porsons admitted (o treatiment in the
Army and Navy General Hospital at ot Springs, Arkansas, and in (he haspital gt
IFort Bavard, New Mexico, while paticenis in said haspitals: and

“(g All persons now or herealter declared by law 1o constituie a part of or (o helon
to the armies of the United States or 1o he subject to the Articles of War or (o (ria] by
courts-martial.

UL COURTS-MARTIAL.

CART. 3. COURTS-MARTIAL CLASSIFIED. Court=-martial shall be of (hree kinds
namely: ’

“lirst, general courts-martial -

“Second, special courts-martial; and

“Third, summary courts-martial.

AL COMPOSITION.

CART 4 WHO MAY SERVE ON COURTA-MARTIAL. - Oflicers of {he Regular Ammy, of
the militia when called into the service of the United States, of the Voluntcer Army
and of the Marine Corps when detached for service with the Army by order of the
President, shall be competent to serve on courte-martial for the ftrial ol any person
who may lawlully be hrought helfore such courts for trial,

ARt 5. GENERAL COURTS MARTIAL. —G eleral courts-martial may consist of any
number of officers from seven to thirteen, inclusive.

VART. 6. SrECisL COURTS-MARTIAL. —-Special courts-martal may consist of any
number of officers from three to five, inclusive.

CART. 7. SUMMARY COURTS-MARTIAL. — A summary court-martial shall consist of -

one officor,
B. BY WHOM APPOINTED.

CART. 8. GENERAL COURTS-MARTIAL.— The President of the Tnited States, the
commanding officer ol a territorial divigion or departinent, the Superintendent of the

Military Academy. the commanding officer of an army, field army, an arniy corys, a.

division, or a separate brigade, and, when empowered by the President, the command-
ing officer of any district or of any lorce or body of troops may appoint general courts-
martial; but when any such commander is the aceuser or tha prosecutor of the person
or persons to be tried, the court shall be appointed by superior comypetent authority,
and no officer shall be eligible to sit as a member of such court when he is the accuser
or a witness [or the prosecution.

“ART. 9. SPECTAL COURTS-MARTIAL ~~The commanding officer of a district, arrison,
fort, camp, or other place where tronp:s are on duty, and the commanding officer of a
brigade, regiment. detached baitalion. or other detached command may appoint
special courts-martial; but when any such commanding officer is the accvser or the
prosecutor of ihe peison or persons (o be tried. the court shall be appointed by siperior
authority, and may in any case be appointed by superior authority when by the lat-
ter deemed desivable; and no oflicer shall be cligible 10 sit as a member of siich court
when he is the accuser or a witness for the prosecution.

"he commanding officer of a garrison. fort,

AT 19, SUMMARY COURTS-MARTIAL.—]
camp, or other place where troops are on duty, and the commanding officer ol a regi-
ment, detached battalion, detached company, or other detachment may appoint
summary courts-martial; but such summary courts-martial may in any case be ap-
pointed by superior authority when by the the latter deemed desirable: Provided,
That when but one officer is present with a command he shall be the summary court-
martial of that command and shall hear and determine cases brought before him.

“ART. 11, APPOINTMENT OF JUDAE ADVOCATES - Ior each zeneral or special court-
martial the authority appointing the ecurt shall appoint a judge advocate. and for
each general court-martial one or mole assistant indge advocates when necessary.
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‘“C. JURISDICTION.

‘ART. 12. GENERAL COURTS-MARTIAL.— General courts-martial shall have power
try any person subject to military law for any crime or offense made punishable
these articles and any other person who hy statute or by the law of war is subject
o trial by military tribunals: Prorided, That no officer shall be brought to trial before
‘y-general court-martial appointed by the Superintendent of the Military Academy.
“TART, 13. SPRCIAL COURTS-MARTIAL.—-Special courts-martial shqll have power to
try any person subject to military law, _except an officer. fer any crime or offense not
capital made punishable by these articles: Provided, That the President may, by
regulations. which he may modify frem time to time. except from the jurisdiction
of special courts-martial any class or classes of persons sthject to military law.

- “Special courts-martial chall not have power 10_;10‘,|udge c‘_lshonmj_-able discharge,
gor confinement in excess of six menths nor to adjucge forfeiture of more than six
months’ nay. )

" “Arr. 14. SUMMARY COURTS-MARITAL.—Summary courts-martial shall have power
o try any pexson subject to military law, except an officer, a cadet, or a soldier holding

¢ he privileges of a certificate of eligibility to promotion, for any crime or offense not
‘capital made punishable by these articlées: Provided; That noncommissioned officers
- ghall not, if. the}ylf object thereto, be brought to trial before a summary court-martial

without the authority of the officer competent to bring them to trial before a general
court-martial: Provided further, That the President ray, by regulations, which he may

. modify from time to time, except from the jurisdiction of summary courts-martial any

class or classes of persons subject to military law. _ ]

‘“Summary courts-martial shall not have power to adjudge confinement in excess of
three months, nor to adjudge the forfeiture of more than three months’ pay: Provided,
That when the summary court officer is also the commanding officer no_sentence of
guch summary court-martial adjudging confinement at hard labor or forfeiture of pay,
or both, for a period in excess of one month shall be carried into execution until the
same shall have been approved by superior authority. ) o

" “Arr. 15. Nor xcrusivi.—The provisions of these articles conferring jurisdiction
upon courts-martial shall not be construed as depriving military commissions, provost.
courts, or other military tribunals of concurrent jurisdiction in respect of offenders on
offenses that by statute or by the law of war may be triable by such military commis-
gions, provost courts, or other military tribunals. .

. “Arr. 16. OrricERs; HOW TRIABLE.—Officers shall be triable only by general
courts-martial, and in no case shall an officer, when it can be avoided, be tried by

" officers inferior to him in rank.

““D. PROCEDURE.

“ART. 17. JUDGE ADVOCATE TO PROSECUTE.—The judge advocate of a general or
special court-martial shall prosecute in the name of the United States, and shall,
under the direction of the court, prepare the record of its proceedings. The accused
shall enjoy the right to have the assistance of counsel for his defense, but should he,
for-any reason, be unrepresented by counsel, the judge advocate shall from time to
time throughout the procedings advise the accused of his legal rights. .

“Arr. 18. CHALLENGES.—Members of a general or special court-martial may be
challenged by the accused and by the judge advocate, but only for cause stated to
the court. The court shall determine the relevancy and validity thereof, and shall
not receive a challenge to more than one member st 2 time. ) .

“Arr. 19. Oarrs.—The judge advorate of a general or special court-martial shall
administer to the members of the court. befcre thev proceed upon any trial, the fol-
lowing oath or affirmation: ‘You. A. B.. do swear (or affrm) that you will well and
fruly try and determine, according to the evidence. the matter now before you,
between the United States of America and tie perzon to be tried, and that you will
duly administer justice. withort partiality, {evor. ffection, according to the pro- -
visions of the rules and articles for the government of the Armies of the United States,
and if any doubt should arise. not explained by said erticles, then according to your
conscience, the best of your understanding. and the custom of war in like cases; and
you do further swear (or affirm) that you will not divulge the findings or sentence of
the court until they shall be published by the proper authority, except to the judge
advocate and assistant judge advocate; neither will you disclose or discover the vote
0 opinion of any particular member of the court-martial, unless required to give
gfl((ii?nce thereof as a witness by a court of justice in due course of law. So help you

od.
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“When the oath or aflivmation has been administered to the members of a gene

. ; h : L ; ral g
special court-martial, the president of the court shall administer (o the judge ‘.1(1\r'()(}até‘
and 1o each assistant judge advocate, iF any, an oath or aflivmation in the followip,

form: “You, A, B., do swear (or aflirm) that you will not. divulge the findings oy sen,
tence of the court to any but the proper authoerity until they shall be duly \lisc]o%d
by the same.  So help vou God.? )

SALL persons who give evidence before a court-martial shall he examined on vath or
allirmation in the following form: *You swear (or aflivm) that the evidence you shall
give in the case now in hearing shall be the (ruth, the whole truth, and nothine but
the truth.  So help you God ”

“Iivery reporter of the proceedings of a court-martial shall, helsre entering upon hig
dutics, make cath or aflirmation in the following form: * You swear (or aflivm) thag you
will faithiully perform the duties of reporter to this court. So help vou Gaod
) “Livery interpreter in the trial ol any case hefore a court-martial shall, Lefere enter-
ing upon his duties, make oath or aflimnation in the following lorm: *You swear ‘(01-
aflirm) that you will traly interprei in the case now in hearing,  So help vou God ?

“Incase ol allirmation the closing sentenee of adjuration will be omitted, '

CUART 200 ConTINUANCES. -\ court-martial may, for reasonable ciise, grant a cop-
tinuanen to either party e sueh thwe and as often as may appear (o o just.

SArr. 2L Rerosanro pneap- ~When the aceused, arraigned helere a court-martia]
from obstinacy and deliberate design stands mute or answers foreign to the purpose,

y

the court may proceed wo trial and judgnent as il he had plmule(i not euilty.

HART. 220 PROCESS TO OBTAIN WITNE ery juduee advocate of a genceral gp
special court-martial and every summury court-martial shall have power 1o issue the
like process to compel withesses to appear and ifestify which courts of the Uniteq
States, having eriminal jurisdiction, may fawtully issue; but such process shall yun
to any part ol the United States, tts 'ferritories, and possessions.

“ART. 230 REFUSAL 1O APPEAR OR TESTIFY. —Every person not subject to military
law who, begin duly subpenaed to appear as a witness before any military court
commission, court ol inquiry, or board, or hefore any oflicer, military or civil, desig’.
nated to take a deposition to be read in cevidence before such court, commission
court of inquiry, or board, willfully neglects or refuses to appear, or refuses to qualif};
as a witness, or to testify, or produce documentary evidence which such person may
have been legally subpenaed to produce, shall be deewed guilty of a misdemeanor,”
for which such person shall he punished on information in the district court of thé
United States or in'a court of original criminal jurisdiction in any of the Territorial
possessions of the United States, jurisdiction being hereby conferred upon such courts
for such purpose; and it shall be the duty of the United States district attorney or the
officer prosecuting for the (Government in any such court of original criminal juris-
diction. on the certitication of the facts to him by the military court, commission, courg
of inquiry, or board. to file an inforination against and prosecute the person so offending
and the punishment of such person, on conviction, shall be a fine of not more than $500
or imprisonment not to exceed six montlis, or both, at the discretion of the court:
Provided. That the fees of such witness and his wileage. at the rates allowed to witnesses
attending the courts of the United States, shall be duly paid or tendered said witness,
such amounts to be paid out of the appropriation for the compensation of witnesses.

AR 24 COMPULSORY SELF-INCRIMINATION PROHIBITED.—NO witness before a
military court. commission, courl of inuuirv, or Loard. or belore any officer. military
or civil. di-signat-d tc take a doposition to he read v evidence hefore a military court,
comumission, court ol inguiry, or board, shiall ho compolle 1 to ineriminate hims:1f or to
answer anyv gquestions which may tond to ineriminate or degrade him.

SAnr. 25 Depositrons—WneN apyissiprn—N\ duly authenticated deposition
taken upon reasonable notice to the onpossto party may he read in evidence belora any
military cowrt or commission in any case not capital, or in any procccding hefore &
cout of inruiry or a military board, if such deposition be taken when the witness
resides, is found, or is about to go bevond the Stale, Territory, or district in which the
court, commission. or hoavd is ordered to sit. or hevond the distance of one hundred
miles from the place of trinl or hraring, or wh-n it appears to the satisfaction of the
court, commission, board, or appointing authority that the witness, by reason of age,
sickness, bodily infirmity, imprisonment, ot othor reasonable cause, is unahls to appear
and testify in person at the place of trial or hearing: Provided, That testify by depo-
" sition may be adduced for the defense in capital cases.

“Arr. 26. DerostrioNs—DBrrore wrod takeN,—Depositions to be read in evi-
dence before military courts, commissions, courts of inquiry, or military hoards, or
for other use in military administration, may be taken before and authenticated by
any officer, military or eivil. authorized by the laws of the United States or by the
laws of the place where the deposition is taken to administer oaths.

Y
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£ 6 ART. 27. COURTS OF INQUIRY—RECORDS OF, WHEN ADMISSIBLE.—The record of

the proceedings of a court of inquiry may be read in evidence before any court-martial
or military commission in any case not cgpltal nor extending to the dismissal of an
officer, and may also be read in evidence in any proceeding before a court of inquiry
or 2 military board: Provided, That such evidence may be adduced by the defense in
ca,pital cases or cases extending to the dismissal of an officer.

{ART. 28. RESIGNATION WITHOUT ACCEPTANCE DOES NOT RELEASE OFFICER.—ANY
officer who, having tendered his resignation and prior to due notice of the acceptance
of the same, quits his post or proper duties without leave and with intent to absent
pimself permanently therefrom shall be deemed & deserter. ) .

«arr, 29. ENLISTMENT WITHOUT DISCHARGE.—Any soldier who, without having
first received a regular discharge, again enlists in the Army, or in the militia when in
the service of the United States, or in the Navy or Marine Corps of the United States,
or in any-foreign army, shall be deemed to have deserted the service of the United
gtates; and where the enlistment is in one of the forces of the United States men-
sioned above, to have fraudulently enlisted therein. ] )

«Agr. 30. CLOSED sEssioNs.—Whenever a general or special court-martial shall
sit in closed session, the judge advocate and the assistant judge advocate, if any, shall
withdraw; and when their legal advice or their assistance in referring to the recorded
evidence is required, it shall be obtained in open court. . o

«ApT. 31. ORDER OF VOTING.—Members of a general or special court-martial, in
giving their votes, shall begin with the junior in rank. ; ) i

«Apr. 32. CONTEMPTS.—A court-martial may punish at discretion, subject to the
limitations contained in Article XIV, any person who uses any menacing words, signs,
or gestures in its presence, or who disturbs its proceedings by any riot or disorder.

@ ART. 33. RECORDS—GENERAL COURTS-MARTIAL. —Each general court-martial shall

- keep a separate record of its proceedings in the trial of each case brought before it,

and such record shall be authenticated by the signature of the president and the
judge advocate, but in case the record can not be authenticated by the judge advocate,
by reason of his death, disability, or absence, it shall be signed by the president and
an assistant judge advocate, if any; and .if there be no assistant judge advocate. or
in case of his death, disability, or absence, then by the president and one other member
f the court. )

¢ “ARrr. 34. RECORDS—SPECIAL AND SUMMARY COURTS-MARTIAL.—Each special court-
martial and each summary court-martial shall keep a record of its proceedings, separate
for each case, which record shall contain such matter and be authenticated in such
manner as may be required by regulations which the president may from time to
time prescribe. )

“ART. 35. DISPOSITION OF RECORDS—GENERAL COURTS-MARTIAL.—The judge advo-
cate of each general court-martial shall, with such expedition as circumstances may
permit, forward to the appointing authority or to his successor in command the original
record of the proceedings of such court in the trial of each case. All records of such
proceedings shall, after having been finally acted upon, be transmitted to the Judge
Advocate General cf the Army.

“ART. 36. DISPOSITION OF RECORDS—SPECIAL AND SUMMARY COURTS-MARTIAL.—
After having been acted upon by the officer appointing the court, or by the officer
commanding for the time being, the record cf each trial by special court-martial and
a report of each trial by summary court-martial shall be transmitted to such general
headquarters as the president may designate in regulations, there to be filed in the
office of the judge advocate. When no longer of use, records of special and summary
courts-martial may be destroyed. . .

“ART. 37. IRREGULARITIES—ErrEcT oF.—The proceedings of a court-martial shall
not be held invalid, nor the findings or sentence disapproved, in any case on the
ground of improper admission or rejection of evidence or for any error as to any matter
of pleading or procedure unless in the opinion of the reviewing or conﬁn{ung author-
ity, after an examination of the entire proceedings, it shall appear that the error com-

lained of has injuriously affected the substantial rights of an accused: Provided,

at the act or omission upon which the accused has been tried constitutes an offense
-denounced and made punishable by one or more of these articles: Provided further,

-That the omission of the words ‘hard labor’ in any sentence of a court-martial ad-

judging imprisonment or confinement shall not be construed as depriving the author-
ities executing such ser tence of imprisonment or confinement of the power to re-
quire hard labor as a part of the punishment in any case where it 1s authorized by

" the Executive order prescribing maximum punishments.

““ART. 38. PRESIDENT MAY PRESCRIBE RULES.—The President may by regulations,
which he may modify from timé to time, prescribe the procedure, including modes
of proof, in cases before courts-martial, courts of inquiry, military commissions, and
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other military tibunals: Provided, That nothing contrary o or Inconsistent witp
these articles shall be so prescribed: Provided further, That all rules made ia pogy.
ance of this article shall be laid before the Congress annually.

L LIMITATIONS CPON PROSECUTIONS,

CART 30 As o e, Exeept Tor deserfion committed inotime of war, o jop
murder. no person subject to mititary law shall be lable o be tried or punished hy 4
court-martial for any crime or olfense committed more than two years helore the
arraiznment of such person: Provided. That for desertion in time of peace or for any
crime or offense punishable under articles ninety-three and ninety-four of this code
the period of jimilations upon trial and punishment by court-martial shall he (hreg
years: Provided furt’er. That the period of any absence of the aceuwsed from the juris.
diction ol the United States. and also any period during which by reason of some
manilest impediment the accused shall not have been amenable to mititary justice
shall be excluded in computing the aforesiid periods of limitation: And provideq
Sreeter Phat this article shall not have the effect to authorize the trin! or punishment
for any crime or offense barred by the provisions ol existing law.

SAwrr 100 As ro xvaper. No person shall be tried a second time for the same
offense.

L PUNISITMENTS,

CAwrT 4l Cerrary KiNps rronisroed., -- Punishment by flozging. or by branding,
marking. or taltooing on the body is prohibited. °

SART. 42. PeNrreNtIARY sENTENCES—WHEN LawruL.—Except for desertion in
time of war. 1'01){’;11(‘(1 desertion in time of peace, and mutiny, no person shall under
the sontence ol a court-martial be punished by conlinement in a penitentiary unless
an act or omission ol which he is convieted constitutes an offense of a civil nature
under some statute of the United States or of the District of Columbia, or at the
common law as the same exists in said District. or by way of commutation of a death
sentence. nor unless the period of confinement authorized and adjudged by such
court-martial is one year or more: Provided. That when a s ntence of conlinement is
adjudged hy a court-martial upon convietion of two or more acts or omissions any one
of which is punishable under thes» articles by conflinement in a penitentiary, the
entire sentence of confinement may bhe execnted in a penitentiary: Provided further,
That penitentiary confinement hereby authorized may be s rved in any penitentiary
directly or indirectly under the jurisdiction of the United States.

SART. 43, DEATH SENTENCE—WHEN LAWFUL.-—No person shall. by general court-
martial, be convicted ol an offense for which the death prnalty is made mandatory
by law, nor sentenced to sufler death. except by the concurrence of two-thirds of the
members presont and for an offense in thes» articles expressly made punishable by
death. All other convictions and s>ntences. whether by general or special court-
martial. may he determined by a majority of the members pres nt.

“ART. 44, COWARDICE: FRAUD—ACCESSORY PENALTY.~—When an oflicer is dis-
missed from the service for cowardice or fraud, the crime, punishment, name, and
place of abode of the delinquent shall be published in the newspapers in and about
the camp and in the State frem which the offender came or where he usually resides;
and after such publication it shall be scandalous for an officer to associate with him.

“Arr. 45, Maxnivy vivirs.—Whenever the punishment for a crime or offense
made punishable by these articies is left to the discretion of the court-martial, the
punishment shall not, in time of peace, exceed such limit or limits as the President
may from time to {ime prescribe.

‘(1. ACTION BY APPOINTING OR SUPERIOR AUTHORITY.

“ART. 46. APPROVAL AND EXECUTION OF SENTENCE.—No sentence of a court-
martial shall be earried into execution until the same shall have been approved by
the officer appointing the court or by the officer commanding for the time heing.

“ART. 47. POWERS INCIDENT TO POWER TO APPROVE.—The power to approve the
sentence of a court-martial shall be held to include, inter alia:

“(a) The power to approve or disapprove a finding and to approve only so much of
a finding of guilty ol a particular offense as involves a finding of guilty of a lesser
included offense when, in the opinion of the authority having power to approve, the
evidence of record requires a finding of only the lesser degree of guilt; and

“(b) The power to approve or disapprove the whole or any part of the sentence.

“ART. 48. (ONFIRMATION—WHEN REQUIRED.—In addition to the approval required
by article forty-six, confirmation by the President is required in the following cases
before the sentence of a court-martial is carried into execution, namely:

UPCEE— "
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« nv sentence respecting a general officer; T
= u%%)) 2}&113},7 sentence exli?endingg to ‘the dismissal of an officer, except that in t_1m§‘of
war & sentence extending to the dismissal of an officer below the grade of briga 1e11-
eneral may be carried into execution upon confirmation by the commanding genera
°f the Army in the field or by the commanding general of the territorial department
151 1, . .
o f‘l?;)lsfn’y sentence extending to the suspension or dismissal of a cadet; and
“(d) Any sentence of death, except in the cases of persons convicted in time of war
of murder, rape, mutiny, desertion, or as spies; and in such excepted cases a sentencel)
of death may be carried 1nto execution upon confirmation by the commanding genemt
of the Army in the field or by the commanding general of the territorial department.
p sion. .
o :(:ia(l}fé% the authority competent to confirm the sentence has already acted as the.
approving authority no additional confirmation by him is necessary. o th
“Apr. 49. POWERS INCIDENT TO POWER TO conrirM.~The power tc confirm the
gentence of a court-martial shall be held to include, inter alia: ) b onl
t(3) The power to confirm or disapprove a finding, and to, confirm so muc 1on ¥
of a findihg of guilty of a particular offense as involves a finding of guilty of a essi(:,r
included offense when, in the opinion of the authority having power to confirm. the
evidence of record requires a finding of only the lesser degree of gmlt.; and
(b} The power to confirm or disapprove the whole cr any part of the ‘sen'tence.
AR, 50. MITIGATION OR REMISSION OF sextENcrs,— The power to order the exe-
cution of the sentence adjudged by a court-martial shall be held to include. inter alia,

+the power to mitigate or remat the whole or any part of the sentence. but no sentence

of dismissal of an officer and no sentence of death shall be mitigated or remitted by
authority inferior to the President. ) . .
stvn‘YAny unexecuted portion of a sentence adjudged by a court-martial may be miti-
ated or remitted by the authority competent to appoint, for the command in which
the person under sentence is held, a court of the kind that imposed the sentence, and
the same power may be exercised by superior authority; but no sentence extending

- to the dismissal of an officer or loss of files, no sentence of death, and no sentence

approved or confirmed by the President shall be remitted or mitigated by any other

v '
au‘t‘}’]I?lite }Il)ower of remission and mitigation shall extend to all uncollected forfeitures

“adjudged by sentence of a court-martial.

“Apr. 51. SUSPENSION OF SENTENCES OF DISMISSAL OR pEATHE.—The authority
competent to drder the execution of a sentence of dismissal of an officer or a sen-

* tence of death may suspend such sentence until the pleasure of the President be known,

d in case of such suspansion a copy of the order of suspension, together with 2 copy
zlflthe record of trial, sﬁall immediately be transmitted to the President. o

“ART. 52. SUSPENSION OF SENTENCE OF DISHONORABLE _DISCH_ARGE.——The authority
competent to order the execution of a sentence, including dl.shono’rablef d}schiauge,
may suspend the execution of the dishonorable discharge until the soldier’s re eaﬁe
from confinement; but the order of suspension may be vacated at any. time and the
execution of the dishonorable discharge directed by the officer having general court-
martial jurisdiction over the command in which the soldier is held or by the Secretary
of yﬁi. 53. SUSPENSION OF SENTENCES OF FORFEITURE OR CONFINEMENT.—The
authority competent to order the execution of a sentence adjudged by.a court:maéﬂélgml
may, if the sentence involve neither dismissal nor dishonorable discharge, suspend the
execution of the sentence in so far as it relates to the forfeiture of pay or to confinement, -
or to both; and the person under sentence may be restored to duty during the su?pem
sion of confinement. At any time within one year after the date of the order of sus-
pension such order may, for sufficient cause, be vacated and the execution of the sen-
tence directed by the authority competent to order the execution of like sentences
in the command to which the person under sentence belongs or in which he may be
found; but if the order of suspension be not vacated within one year after the date
thereof the suspended sentence shall be held to have been remitted.

“III. PUNITIVE ARTICLES.
“‘A. ENLISTMENT; MUSTER; RETURNS.
“Apr. 54 FRAUDULENT ENLISTMENT.—Any person who shall procure himself to

: . LE : . lfn] mis.
be enlisted in the military service of the United States by means of will 0
representation or concealmznt as to his qualifications for enlistment, and shall receive

* pay or allowances under such enlistment, shall be punished as a court-martial may

direct. .
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SART. B, OFFICER MAKING UNLAWFUL ENLISTMENT. —~Any oflicer who knuwingly
enlisls or musters into the military service any person whose enlistment or mustey
in is prohibited by law, regulations, or orders shall be dismissed from the service op
suffer such other punishment as a court-martial may direet.

“Awer. 56, Farse avster.——Any oflicer who knowingly makes a lalse muster of
man or animal, or who signs or direets or allows the signing of any muster roll knowing
the same to confain a lalse muster or Talke stalement as (o the absence or pay of an
officer or soldicr, or who wrongfully takes money ot other consideration on muslering
in a regiment, company, or other ordanization, or on signing muster robls, or whe
knowingly musters as an officer or soldier a person who is not such oflicer or soldier
ghall be dismissed from 1he service and suffer such other punishment as a court.
martial may direct.

CART. H7. PALSE REPURNS-—QOMISSION TO RENDER RE rerns.——lovery oflicer whose
duty it is to render to the War Department or other superior authority a veturn of the
state of the troops under his command, or of the arts, ammunition, clothing, funds,
or other property thereunto belonging, who knowingly makes a false return thereof
shall be dismissed from the service and suller such other punishment as o court-
martial may direct. And any officer who, through neglect or design, omil= to render

such return shall be punished as a court-martial may direct.

BL DESERFION—ABSENUE WITHOUT LIEAVE.

“Ar. 58, DesErrioN.——Any person subject to military law who deserts or atiempts
to desert the service of the United States shall, il the offense be committed in time of
war, sulfer death or such other punishment as a court-martial may direct; and, if the
offense be committed at any other time, any punisbhment, exceptling death, that a
court-martial may direct.

CART. 59, ADVISING OR AIDING ANOTHER TO DESE wr.--Any person subject to
military law who advises or persuades or knowingly assists another (o desort the service
of the United States shall, if the offense be committed in time of war, suffer death, or
such other punishment asa cotrt-mart izl may direct. and; if the offense be commilted
at any other time. any punishuownt, excepting death, that o court-martial may direct.

CATRr. 60, EXTERTAINING A DEsERTER.-—Any oflicer who, alter having discovered
that a soldicr in his command is a deserter fiom the military or naval service or from
the Marine Corps. retains such deserter in his command without informing superior
authority or the commander of the organization to which the deserter belongs, shall
be punished as a court-martial may direct.

¢t Apr, 61. ABSENCE WITHOUT LEAVE.—ANY person subject to military law who
fails to repair at the fixed time to the properly appointed place of duty, or goes from
the same without proper leave, or absents himself from his command, guard, quar-
gers, station, or camp without proper leave, shall be punished as a court-martial may

irect.

“0. DISRESPECT—INSUBORDINATION——MUTINY.

“ARr. 62, DISRESPECT TOWARD THE [PRESIDENT, VICE PrRESIDENT, ('ONGRESS,
SECRETARY OF \WAR. GOVERNORS, LEGISLATURTS.—-Any officer who uses contemptu-
ous or disrespectful words against the President. Vice Tresident, the Congress of the
United States. the Secretary of War, ov the governor or legislature of any State, Ter-
ritory, or other possession of the United States in which he is quartered shall be dis-
missed from the service or suffer such other punishment as a court-martial may direct.
Any other person subject to military law who =0 offends shall be punished as a court-
martial may direct. .

“ART. 63. DISRESPECT TOWARD SUPERIOR OFFICER.-—Anv perzon subject to mili-
tary law who behaves himsell with disrespect toward his superior officer shall he
punished as a court-martial may direct.

“CART. 64. ASSATLTING OR WILLFULLY DISOBEYING SUPERIOR OFFICER.~ADY person
subject to military law who, on any pretense whatsoever. strikes his superiot officer
or draws or lilts up any weapon or ofiers any violence against him, being in the exe-
cution of his office, or williully disobeys any Iawiul command of his superior officer,
shall suffer death or such other punishment a= a court-martial may direct.

“ART. 65. INSUBORDINATE CONDUCT TOWARD NONCOMMISSTONED OFFICER.—ALY
soldier who strikes or assaults, or who attemptx or threatens to strike or assault, or will-
fully disobevs the lawtul order of a noncominissioned officer while in the execution of
his office, or uses threatening or insulting language, or behaves in an insubordinate or
disrespectful manner toward a noncommissioned officer while in the execution of his
office, shall be punished as a court-martial may direct.

" 'of the necessity for the delay.
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, “#-i ApT. 66. MUTINY OR SEDITION.—Any person subject to military law who attempts

to create or who begins, excites, causes, or joins in any mutiny or sedition in any com-
pany, party, post, camp, detachment, guard, or other command shall suffer death or
guch other punishment as a court-martial may direct.

T ART. 67. FAILURE TO SUPPRESS MUTINY OR SEDITION .—Any officer or soldier who,
peing present at any mutiny or sedition, does not use his utmost endeayor to suppress
the same, ot knowing or having reason to believe that a mutiny or sedition is to take

lace, does not without delay give information thereof to his commanding officer shall
suffer death or such other punishment as a court-martial may direct.

«ART. 68. QUARRELS; FRAYS; DISORDERS.—All officers and noncommissioned
officers have power to part and quell all quarrels, frays, and disorders among persors
gubject to military law and to order officers who take part in the same into arrest,
and other persons subject to military law who take part in the same into arrest or
confinement, as circumstances may require, until their proper superior officer is
acquainted therewith. And whosoever, being so ordered, refuses to obey such officer

o noncommissioned officer or draws a weapon upon or otherwise threatens or does

‘yiolence to him shall be punished as a court-martial may direct.
*‘D. ARREST; CONFINEMENT.

« ApT. 69. ARREST OR CONFINEMENT OF ACCUSED PERSONs.—An officer charged
with crime or with a serious offense under these articles shall be placed in arrest by
the commanding officer, and in exceptional cases an officer so charged may be placed
in confinement by the same authority. A soldier charged with crime or with a serious
offense under these articles shall be placed in confinement, and when charged with
a minor offense he may be placed in arrest. Any other person subject to military
law charged with crime or with a serious offense under these articles shall be placed
in confinement or in arrest, as circumstances may require; and when charged with a
“minor offense such person may be placed in arrest. Any person placed in arrest under
the provisions of this article shall thereby be restricted to his barracks, quarters, or
tent, unless such limits shall be enlarged by proper authority. Any officer who
breaks his arrest or who escapes from confinement before he is set at liberty by proper
authority shall be dismissed from the service or suffer such other punishment as a
court-martial may direct; and any other person subject to military law who escapes
from confinement or who breaks his arrest before he is set atliberty by proper authority
ghall be punished as a court-martial may direct.

“ApT. 70. INVESTIGATION OF AND ACTION UPON cHARGES.—The charge against any

erson placed in arrest or confinement shall be investigated promptly by the command-
Ing officer or other proper military authority, and immediate steps shall be taken to

- fry and punish the person accused or to dismiss the charges against him and release

him from arrest or confinement. In every case where a person remains in military
custody for more than eight days without being served with charges upon which he
igto be tried a special report of the necessity for the delay shall be made by his com-
manding officer in the manner prascribed by regulations, and a similal report shall be
forwarded every eight days thereafter until charges are served or ufitil such person
‘isreleased from custody; and if the person remains in military custody for more than
thirty days without being brought before a court-martial for trial, the authority
tesponsible for bringing him to trial shall render to superior authority a special report
: Any officer whose duty it is to make such investigation
.ot to tdke such steps or to render such report who willfully or negligently fails to do so
promptly, and any officer who is responsible for unreasonable or unnecessary delay

“In carrying the case to a final conclusion, shall be punished as a court-martial may

- direct:” Provided, That in time of peace no person shall, against his objection, be
brought to trial before a generai court-martial within a period of five days subsequent
o:the service ot charges upon him.
«Apm. 71, REFUSAL TO RECEIVE AND KEEP PRISONERS.—No provost marshal or
ommander of a guard shall refuse to receive or keep any prisoner committed to his
charge by an officer belonging to the forces of the United States, provided the officef
ommitting shall, at the time, deliver an account in writing, signed by himself, or
the crime or offense charged against the prisoner. Any officer or soldier so refusing
ah?,ll be punished as a court-martial may direct.

“Art. 72. REPORT OF PRISONERS RECEIVED.——Every commander of 2 guard to whose
harge a prisoner is committed shall, within twenty-four hours after such confinement,

a8 soon as he is relieved from his guard, report in writing to the commanding officer
the name of such prisoner, the offense charged against him, and the name of the
ficer committing him; and if he fails to make such report he shall be punished as a
urt-martial may direct.
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O OUART. 730 RELEASING PRISONER WITHOUT PROPER AUTHORITY. ~=Any person sy},
ject to military law who, without proper authority, releases any prisoner duly (To "
mitted to his charge. or who through neglect or design suffers any ]l)risml('r 50 ('onfmittm~
to escape, shall be punished as a court-martial may divect. ed
CART T DELIVERY OF ORFENDERS TO CIVIL ACTHORITIES. - Whon any
subject to military law, except one who is held by the military authorilios th Aswe
or who is awailing trial or resuli of frial, or who ix undergoing sentence for o crime .
Of_[ense punishable under these articles, is accused of a crinte or offense commigt 01{
within the geographical limits of the States of the Union and the District of ¢ 'o!unlb"(?(
and punishable by the laws of the land, the commanding officer is required, (\x(-gd%
in time of war, upon application duly made, 1o use his utmost endeavor Lo deliver

over such accused person to the civil anthorities, or to aid the officers of Justice ip
apprehending and securing hini, in order that he may he brought to trial, Any

commanding oflicer who upon such application refuses or willfully neglects. except
1o time of war, to deliver over such accused person to the civil anthorities or to 'q}i)d
the officers of justice in apprehending and securing hinn shall be dismissed from ih
service or sulfer such other punishment as a court martial mayv direct. ¢
. “When, under the provisions ol this article, delivery is made to the civil author-
Lties of an olfender undergoing senlenee of o court-martial. such delivery. I followed
by conviction, shall be held to interrupt the exerution of the sentence of the court,
martial, and the offender shall be returned to military custody. after having =1-ns\§'ere(1—
to the civil authoritics for his offense. for the completion of the said ('nilrt-nmrtiq]
sentence, N

CE.WAR OFFE

TART. 750 MISBEHAVIOR BEFORE THE ENEMY.— Any olficer or soldier who mig.
behaves himself before the enemy, runs away, or shamefully abandons or delivers
up any fort, post. camp, guard, or other command which it is his duty to defend
or speaks words inducing others to do the like, or casts away his arms or ammunition
or quits his post or colors to plunder or pillage. or by any mieans whatsoever occasions
false alarms in camps, garrisou, or quarters, shall sulfer death or such other punish-
ment as a court-martial may direct.

CART. 76, SUBORDINATES COMPELLING COMMANDER TO SURRENDER.— 1f any com-
mauder of any garrison, fort, post, camp, guard, or other command is compelled by
the officers or soldiers under his command to give it up (o the enemy or (o zll)ulldofl it
the officers or soldiers so offending shall =uffer death or sach olher punishment as a
court-martial may direct.

CART. 77, IMPROPER USE OF COUNTERSIGN. -Any person subject to military law
who makes known the parole or countersign to any person uot entitled to receive it
according (o the rules and discipline of war, or gives a parole or countersign different
from that which he received, shall, if the offense be commitied in time of war, sufler
death or such other punishment as a court-martial may direct.

CUART. T8 Forcrva SAFEGUARD.—ANY person subject to military law who, in
tume of war, forces a safeguard shall suffer death or such other punishnient as a court-
martial may dirert.

CART. 79, CAPTURED PROPERTY 10 BE SECURED FOR PUBLIC SERVICE. —Al public
property taken from the enemy is the property of the United States and shall be
secured for the service of the United States, and anv person subject w military law
who neglects to secure such property or is guiltv of wrongful appropriation thereof
wunished as a conrt-martial may direct.’
30. DEALING IN CAPTURED OR ABANDONED PROPERTY ~—ANY persoll subject

law who buys. sells, trades, or in any way deals in or disposes of captured
or abandoned property, whereby he shall receive or expect any profit. henefit, or
advantagze to himself or to any ‘other person directly or indirectly connected with
himself, or who fails whenever such property comes into his possession or custody or
within his control to give notice thereof to the proper authority and to turn over
such property to the proper authority without delay, shall, on ‘conviction thereof,
be punished by fine or imprisonment, or by such other punishment as a court-martial,
military commission, or other military tribunal max adjudge, or by any or all of
said peunalties. ) ' '

‘“ART. 81. RELIEVING. CORRESPONDING WITH. OR AIDING THE ENEMY.—Whosoever
relieves the enemy with arms, ammunition, supplies, money, or other thing. or know-
ingly harbors or protects or holds correspondence with or gives intelligence to the
enemy, either directly or indirectly, shall suffer death. or such other punishment a8
a court-martial or military commission may direct.

person

e
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“/ArtT. 82. SPIES.—Any person who in time of war shall be found lurking or acting

" a3 2 8Py in or about any of the fortifications, posts, quarters, or encampments of any
-of the armies of the United States, or elsewhere, shall be tried by a general court-,

martial or by a military commission, and shall, on conviction thereof, suffer death.
“F. MiscELLANEOUS CRIMES AND OFFENSES.

“Arr. 83. MILITARY PROPERTY—WILLFUL OR NEGLIGENT LOSS, DAMAGE, OR
WRONGFUL DISPOSITION OF.—Any person subject to military -law who willfully, or
through neglect, suffers to be lost, spoiled, damaged, or wrongfully disposed of, any
military property belonging to the United States shall make good the loss or damage
and suifer such punishment as a court-martial may direct.

“ARrT. 84. WASTE OR UNLAWFUL DISPOSITION OF MILITARY PROPERTY ISSUED TO
s0LDIERS.—Any soldier who sells or wrongfully disposes of or willfully or through
neglect injures or loses any horse, arms, ammunition, accouterments, equipment,
clothing, or other property issued for use in the military service, shall be punished as
a court-martial may direct.

‘“‘Art. 85. DRUNK ON DUTY.—Any officer who is found drunk on duty shall, if the
offense be committed in time of war, be dismissed from the service and suffer such
other punishment as a court-martial may direct; and if the offense be committed in
time of peace, he shall be punished as a court-martial may direct. Any person sub-
ject to military law, except an officer, who is found drunk on duty shall be punished
as a court-martial may direct.

“Arr. 86. MISBEHAVIOR OF SENTINEL.—Amny sentinel who is found drunk or sleep-
ing upon his post, or who leaves it before he is regularly relieved, shall, if the offense
be committed in time of war, suffer death or such other punishment as a court-martial
may direct; and if the offense be committed in time of peace, he shall suffer any pun-

.ishment, except death, that a court-martial may direct.

““ART. 87. PERSONAL INTEREST IN SALE OF PROVISIONS.—Any officer commanding
in any garrison, fort, barracks, camp, or other place where troops of the United States
may be serving who, for his private advantage, lays any duty or imposition upon or is
interested in the sale of any victuals or other necessaries of life brought into such gar-
rison, fort, barracks, camp, or other place-for the use of the troops, shall be dismissed
irom the service and suffer such other punishment as a court-martial may direct.

“ART. 88, INTINIDATION OF FERSONS BRINGING PROVISIONS.—ARNY person svhject
‘to military law who abuses. intimidates. does violence to. or wrongfully interferes
with any person bringing provisions, supplies. or other necessaries to the cam p. gar-
rison, or quarters of the forces of the United States shall sufier such punishment as a
court-martial may direct. :

“ArT. 89. GOOD ORDER TO BE MAINTAINED AND WRONGS REDRESSED. -All per-
sons subject to military law are to behave themselves orderly in quarters, garrison,
camp, and cn the march; and any person subject to military law who commits any
waste or spoil. or willfully destroys any property whatsoever (unless by order of his
commanding officer), or commits any kind of depredation or rict shall be punished.as
g court-artial way direct. Any comiranding officer who. upon comp’aint rade to
him, refuses or omits to see reparation made to the party injured, in so far as the
offender’s pay shall go toward such reparation, as provided for in article one hundred
and ﬁdye. shall be dismissed from the service. or otherwise punished. as a court-martial
may direct.

“ART. 50. PROVOKING SPEECHES OR GESTURES.—No person subject to military law

shall use any reproachful or provoking speeches or gestures to another; and any person
subject to military law who offends against the provisions of this article shall be
punished as a court-martial may direct.
~ “Art. 91. DUBLLING—ATTEMPTS TO COMMIT SUICIDE.— Any person subject to mil-
itary law who fights or promotes or is concerned in or connives at fighting a duel. or
‘who having knowledge of a challenge sent or about to be sent-fails to report the fact
promptly to the properauthority or who attempts to commit suicide shall "if an officer,
be dismissed from the service or suffer such other punishment as a court-martial may
direct; and if any other person subject to military law. shall suffer such punishment
as a court-martial may direct.

“ARr. 92. MURDER—RAPE.—Any person subject to military law who commits
murder or rape shall suffer death or imprisonment for life, as a court-martial may
direct; but no person shall be tried by court-martial for murder or rape committed
within the geographical limits of the States of the Union and the District of Columbia
1n time of peace.

““Art. 93. VarIous criMES.—Any person subject to military law who commits
_manslaughter, mayhem, arson, burglary, robbery, larceny, embezzlement, perjury,

N
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assault with intent to commit any felony, or assault with intent to do bodily harm
shall be punished as a court-martial may direct. ’

A . 94, FRAUDS AGAINST TiE GoverNmueNt.—Any person subject to military
law who makes or causes to be made any claim against the United States, or any
officer thereof, knowing such clain to be false or fraudulent; or

“Who presents or causes to be presented to any person in the civil or military
service thereof, for approval or payment, any claim against the United States. or any
officer thereof, knowing such claim to be false or [raudulent: or

“Who enters into any agreement or conspiracy to defraud the United States by
obtaining, or aiding others to obtain, the allowance or payment of any false or
fraudulent claim; or

“Who, for the purpose of obtaining, or aiding others to obtain, the approval, allow-
ance, or payment of any claim against the United States or against any officer thereof
makes or uses, or procures, or advises the making or use of, any writing or other paper;

- knowing the same to contain any false or fraudulent statement; or

“Who, for the purpase of obtaining, or aiding others to obtain, the approval, allow-
ance, or pryment of any claim against the United States or any officer thereof, makes,
or procures, ot advises the making of, any oath to any fact or Lo any writing or other
papar, knowing such oath to be false; or

“Who, for the purpose of obtaining, or aiding others to obtain, the approval, allow-
ance, or piyment of any claim against the United States or any officer thereof, forges or
counterfeits, or procures, or advises the forging or counterfeiting of any signature upon
any writing or other piper, or uses, or procures, or advises the use of any such signature
knowing the same to be forged or counterfeited; or

“Who, having charge, pissession, custody, or control of any money or other property
of the United States, furnished orintended for the miiitary service thereof, knowingly
delivers, or causes to be delivered, to any parson having authority to receive the same,
any amount thereof less than that for which he receives a certificate or receipt; or

““Who, being authorized to make or deliver any paper certifving the receipt of any
property of the United States furnished or intend ed for the military service thereof,
makes or delivers to any person such writing, withouthaving full knowledge of the
truth of the statements therein contained and with intent to defraud the United
States; or

“Who steals, embezzles, knowingly and willfully misappropriates, applies to his
own use or benefit, or wrongfully or knowingly sells or disposes of any ordnance, arms,
equipments, ammunition, clothing, subsistence stores, money. or other property of
the United States furnished or intended for the military service thereof; or

“Who knowingly purchases or receives in pledge for any ohligation or indebtedness
from any soldier, officer, or other person who is a part of or employed in said forces or
service, any ordnance, arms, equipment, ammunition, clothing, subsistence stores,
or other property ot the United States, such soldier, officer. or other person not having
lawful right to sell or pledge the same;

“§1all] on conviction thereof, be punished by fine or imprisonment, or by such
other punishment as a court-martial may adjudge, or by any or all of said penalties.
And if any person, being guilty of any of the offenses aforesaid while in the military
service of the United States, receives his discharge or is dismissed from the service,
he shall continue to be liable to be arrested and held for trial and sentence by a court-
martial in the same manner and to the same extent as if he had not received such
discharge nor been dismissed.

“ART 95. CONDUCT UNBECOMING AN OFFICER AND GENTLEMAN.—Any officer or
cadot who is eonvictod of conduct unbecoming an officer and a gentleman shall be
dismissed from the scrvice.

CART. 96. GENERAL ArTions.—Though not mentioned in these articles, all dis-
orders and neglects to the prejudice of good order and military discipline, or conduct
of a nature to bring discredit upon the military service, and all crimes or offenses not
capital, of which persons subject to military law may be guilty, shall be taken cog-
nizance of by a gencral or spacial or summary court-martial, according to the nature
and degree of the offense, and punished at the discretion of such court.

“TV. Courts oF INQUIry.

“ART. 97. WHEN AND BY WHOM ORDERED,—A court of inquiry to examine into the
pature of any transaction of or accusation or imputation against any officer or soldier
may bo ordered by the President or by any commanding officer; but a court of inquiry
shall not be ordered by any commanding officer except upon the request of the officer
or soldier whose conduct is to be inquired into.

(e

. parties.

. against the pay of the offenders.
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«“AgT. 98. ComposITION.—A court of inquiry shall consist of three or more officers.
For each court of inquiry the authority appointing the court shall appoint a recorder.
“ART. 99, CEALLENGES.—Members of a court of inquiry may be challenged by the
arty whose conduct is being inquired into and by the recorder, but only for cause
stated to the court. The court shall determine the relevancy and validity of any
challenge, and shall not recetve a challenge to more than one member at a time.

¢« AgT, 100. OATH OF MEMBERS AND RECORDER.—The recorder of a court of inquiry
ghall administer to the members the following oath: ‘You, A. B., do swear (or affirm)
that you will well and truly examine and inquire, according to the evidence, into the
matter now before you, without partiality, favor, affecticn, prejudice, or Lcpe of
reward. So help you, God.’ After which the president of the court shall adm inister
to the recorder the follSwing oath: ‘You, A. B., do swear (or affrm) that you will,
according to your best abilities, accurately and impartially record the proceedings of
the court and the evidence to be given in the case'in hearing. _£o help you, God.’

“Jn case of affirmation the closing sentence of adjuraticn will be omitted.

«Apr. 101. POWERS; PROCEDURE.—A court of inquiry and the recorder thereof
ghall have the same power to summon and exarrine witnesses as is given fo courts-
martial and the judge advocate thereof. Such witnesees ehall take the samre cath or
affirmation that is taken by witnesses before courts-wrartial. A reporter ‘or an inter-

reter for a court of inquiry shall, before entering upon his duties, take the oath or
affirmation required of a reporter or an interpreter for a court-martial. The party
whose conduct is being inquired into shall be perritted to exawine and croes-ex-
amine witnesses so as fully to investigate the circurstances in question.

¢ Apr. 102. OPINION ON MERITS OF CASE.—A court of inquiry shall not give an
opinion on the merits of the case inquired into unless specially ordered to do so.

¢ Apr. 103. RECORD OF PROCEEDINGS.—How autEENTICATES—Each court of in-
quiry shall keep a record of its proceedings, which shall be authenticated by the sig-
nature of the president and the recorder thereof, and be forwarded to the convening
guthority. In case the record can not be authenticated by the recorder, by reason of
his death, disability, or absence, it shall be signed by the president and by one other
member of the court. .

: V. MisCELLANEOUS PROVISIONS.

«Apr. 104. DISCIPLINARY POWERS OF COMMANDING OFFICERS.—Under such regula-
tions as the President may prescribe, and which he may from time to time revoke,
alter, or add to, the commanding officer of any detachment, company, or higher com-
mand may, for minor offenses not denied by the accused, impose disciplinary pun-
ishments upon persons of his command without the intervention of a court-martial,
unless the accused demands trial by court-martial.

“The disciplinary punishments authorized by this article may include admonition,

- reprimand, withholding of privileges, extra fatigue, and restriction to certain specified

limits, but shall not include forfeiture of pay or confinement under guard. A person
puzished under authority of this article, who deems his punishment unjust or dispro-
portionate to the offense, may, through the proper chanmnel, appeal to the next superior
authority, but may in the meantime be required to undergo the punishment adjudged.
The commanding officer who imposes the punishment, his successor in comm and, and
superior anthority shall have power tomitigate or remit any unexecuted portion of the
punishment. The imposition and enforcement of disciplinary punishment under
authority of this article for any act or omission shall not be a bar to trial by court-
martial for a crime or offense growing out of the same act or omission; but the fact that

-8 disciplinary punishment has been-enforced may be shown by the accused upon

trial, and when so shown shall be considered in determining the measure of punish-

‘ment to be adjudged in the event of a findirg of guilty.

“Apr. 105. INJURIES TO PERSON OR PROPERTY—REDRESS OF.—Whenever com-
plaint is made to any commandirg officer that damage has been done to the property
of any person or that his property has been wrongfully taken by persons subject to

“military law, such complaint shall be investigated by a board consistirg of any number

of officers from one to three, which board shall be convened by the commanding
officer and shall have, for the purpose of such investigation, power to summon wit-

. nesses and examine them upon oath or affirmation, to receive depositions or other

documentary evidence, and to assess the damages sustained against the responsible
The assessment of damages made by such board shall be subject to the ap-
proval of the commandirg officer, and in the amount approved by him shall be stopped
And the order of such commanding officer directing
stoppages herein authorized shall be conclusive on any disbursing officer for the pay-
ment by him to the injured parties of the stoppages so ordered.
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“Where the offenders can not be ascertained, but the organization or detachm
to which they belong is known, stoppages to the amount of damages inflicted H;mt
be made and assessed in such proportion as may be deemed just upon the indiviq :
members thereof who are shown to have heen present with such organizationual.
detachment at the time the damages complained of were inflicted as determin 0&
by the approved findings of the board. ¢

“ART. 106. ARREST OF DESERTERS BY CIVIL 0vrIciaLs.—It shall be lawtn] fop
any civil oficer having authority under the laws of the United States, or of any Statm
Territory, District, or possession of the United States, to arrest offenders, snmmarile’
to arrest a deserter lvom the military service of the United States and deliver hj
into the custody of the military authorities of the United States. n
_ "Arr. 107, SOLDIERS TO MAKE GOOD TIME LosT.—Every soldier who in an exist
ing or subsequent enlistment deserts the service of the United States or witho 1—;
proper authority absents himself from his organization. station, or duty for mol%
thm} one dav, or who is confined for more than one day under sentence, or whiie
awalting trial and disposition of his case, if the trial results in conviction, or throun}?
the intemperate use of drugs or alcoholic liquor, or through disease or injury th
result of his own misconduct, renders himself unable for more than one day to ere
form duty, shall be Tiable to serve. after his return to a [ull-duty status. for sll)w};
period as shall, with the time he mav have served prior o such desertion, unauthor
1zed abseng'e.. confinement. or inability to perform duty, amount to the full term 0%
that part of his eniistment period which he is required to serve with his organizatio
before being {urloughed to the Army reserve. .

“ArT. 108, SOLDIERS—SEPARATION FROM THE SERVICE.—No enlisted man. dyl
sworn, shall be discharged from the service without a discharge in writing, signed by
a field officer of the regiment to which he belongs or by the commanding ‘Oﬂi(.‘t(:,l‘ Wheg
no field officer is present; and no discharge shall be given to an enlisted man before
his term of service has expired. except by oider of the President, the Secretary of
War, the commanding officer of a department. or by sentence of a general court
martial. ) T

“Aur. 109, Oard or exustyeENT.—AL the time of his enlistment every soldier
shall take the following cath or afl'rmation: I. . do solemnly swear (or affirm)
that I will bear true faith and allegiance to the United States of America; that T will
serve them honestly and faithfully against all their enemies whomsoever: and that I
will obey the orders of the i'resident of the United States and the orders of the officers
appointed over me, according to the Rules and Articles of War.”  This oath or ailirma-
tion may be taken hefore any ollicer. ‘

“ART. 110, CERTAIN ARTICLES TO BE READ AND EXPLAINED.—Articles one. (wo
and twenty-nine. fifty-four to ninety-six. inclusive. and one hundred and four to one
hungh‘ed %nd nine. inclusive. shall be read and explained to every soldier at the time
of his enlisiment or muster in. or within six days thereaiter. and shall be read and
explained once every six months to the soldiers of every garrison. regiment. or com-
pany in the service ol the United States, o ' : h

“ART. 111 CoPy OF RECORD OF tRiaL.—Lvery person tried by a general court-
martial shall. on demand thevefor. made hyv himseli or by any person in his behalt
be entitled to a copy of the record of the trial. ' ’ » 7

“Art. 112, EFFECTS OF DECEASED PERSONs—-Disposrrion ok -In case of the
death of any person suhject io military Jaw. the commanding o Ticer of the place or
command will permit the legal representative or widow of the Jdeceased. if present,
to take possession of all his effects then in camp or quaricers. aud if no legal repre-
sentative or widow be present. the commanding o'Licer shall direct a summury « ourt

to secure all such effects: and said summary court shall have authoriiv to convert such
[rer the death
g loral

effects into cash. by public or private sale. not eariier than thiry day
of the deceased. and to collect and receive any debis due de -eden s esate b
debtors: and as soon as praciicable after converiing such effects into cash wiid s
court shall deposit with the proper o Heer. 1o he desizna‘ed in 1 lo lone. any cash
belqngmg to decedeni’s estate, and shall iransnii a recelpt for such deposi ArCOM-
panied by any will or other papers ol e helonging to the de easerd. i inventory
of the effects secured by said summary court. and & full account of his transaciions to
the War Department for transmission to the Audiior for the Wer Lepartment for
action as authorized by law in the settlement of the arcounts of dercased o ¥ cers or
enlisted men of the Army: butifin the meantime the lezal representative or widow,
shall present himself to take possession of decedent’s estate the said summary court
shall turn over to him all effects not sold and cash belonging to said estate. tozether
with an inventory and account. and make to the War Dei)ar}ment a full 1'eporthol' his
transactions.

y
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«The provisions cf this article shall be applicable to inmates of the United States
Idiers’ Homa who die in any United States military hespital outside of the District

¢ Columbia where sent from the home fcr treatment.

“wppy. 118, INQuEesTs.—When at any post, fort, camp, or other place garrisoned

py the military forces of the United States and under the exclusive jurisdicticn of the
hited States any persen shall have bcen fornd dead under circumstances which
appear to require investigaticn, the ccmmanding officer will designate and direct a
summary court-martial to investigate the circumstances attending the death; and, for
this purpese, such summary court-martial shall have pewer (o summon witnesses and
examine them upon cath cr affirmation, e shall promptly transmit to the post or
other corﬁxmandel‘ a repcrt of his investigaticn and of his findings as to the cause of
he death.
¢ “AmT. 114. AUTHORITY TO ADMINISTER OATHS.—Any judge advocate or acting
udge advocate, the president of a general or special court-martial, any sumnicary
court-mariial, the judge advecate cr any assistant judge advocate of a gencral or
gpecial court-martial, the president cr the recorder cf a ceurt of inquiry or of a mi.i-
tary beard, any cfficer designated to take a deposition, any officer detailed to con-
duct an investigation, and the adjutant ¢f any ccmmand shall have power to admin-
jster caths for the purpeses of ‘he administration of military justice and for ciher
wrpeses of military administraticn; and in forcign places where the Army may be
serving shall have the general powers of a notary public or of a consul of the United
States in the administration ¢f caihs, ihe execution and acknowledgment of legal
ipstruments, the attestaticn of decuments, and all cther forms cf notarial acts 1o be
executed by persons subject to military law.

“AgrT. 115. APPOINTMENT OF REPORTERS AND INTERPRETERS.—Under such regula-
tions as the Szacretary of War may from time to time prescribe, the judge advocate of a
court-martial or military commission, or the recorder of a court of inquiry shall have
power to appoint a reporter, who shall record the proceedings of and testimony taken
before such court or commission and may set down the same, in the first instance, in
shorthand. Under like regulations the judge advocate of a court-martial or mi-itary
commission, or summary court. or the recorder of a court of inquiry may appoint an
interpreter, who shall interpret for the court or commission.

“ARrT. 116. POWERS OF ASSISTANT JUDGE ADVOCATES.—An assistant judge aGvocate
of a general court-martial shall be competent to perform any duty devolved by law,
regulation, or the custom of the service upon the judge advocate of the court.

“ARrT. 117. REMOVAL oF civiL surrs.—When any civil suit or criminal prosecution
is commenced in any court of 2 State against any officer, soldier, or other person in the
military service of the United S tates on account of any act done under color of his office
of status, or in respect to which he claims any right, title, or authority under any law
of the United States respecting the military forces thereof, or under the law of war,
such suit or prosecution may at any time before the trial or final hearing thereof be
removed for trial into the district court of the United States in the district where the
same is pending in the manner prescribed in section thirty-three of the act entitled
‘An act to codily, revise, and amend the laws relating to the judiciary,’ approved
March third, nineteen hundred and eleven, and the cause shall thereupon he entered
on the docket of said district court and shall proceed therein as if the cause had
been originally commenced in said district court and the same proceedings had been
taken in such suit or prosecution in said district court as shall have been had therein
in said State court prior to its removal, and said district court shall have full power to
hear and determine said cause. ‘

“ART. 118. OFFICERS—SEPARATION FROM SRRVICE.-—No oficer shall be discharged
or dismissed from the service except by order of the Fresident or by sentence of a
general court-martial; and in tine of peace no oificer shall be dismissed except in
pursuance of the sentence of a court-rariial or in mitigation thereof, nor discharged
except in pursuance of statutes now in force or which may hereafter be enacted; but
the i resident may at any time drop from the rolls of the Army any officer who has
been absent from duty three months without leave or who has been absent in con-
finement in a prison of penitenii.ry for three months after final conviction by a court
of competent jurisdiction. g
© “ART. 119. RANK AND PRECEDRNCE AMONG REGULARS, MILITIA, AND VOLUNTEERS.—
That in time of war or public danger, when two or more oX.cers of the same grade are
on duty in the same field. department. or command, or of organizations thereof, the
iresidént may assign the command of the forces of such field, department. or com-

_mand. or of any organization thereof, without regard ‘to seniority of rank in the same

grade. In the absence of such assighment by the I resident, officers of the same grade
shall rank and have precedence in the following order, without regard to date of rank
or commission as between officers of different classes, namely: First, officers of the
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Regular Army and oflicers of the Marine Corps detached for service with the Ar
by order of the President; second, oflicers of the Organized Militia in the servi .
the United States; and, third, oflicers of the volunteer forees: frovidel Thai oﬂ?e of
of the Regular Army holding commissions in the Organized Militia in he sor\vjl.cem
the United States or in the volunteer Torees shall rank and have precedence llililg;

sald comnissions as il they were commissions in the Regular Army; hut the rank of

oflicers of the Regular Army under their commissions in the Organized Militia g}
not, for the purposes of thisarticle, be held to antedate muster into he serviee of %%H
Unifed States. e

CPART, 1200 COMMAND WHEN DIFFERENT CORPS OR COMMANDS HAPPEN 16 jory
When different corps or commands of the mililary forces of the United Stales hag en
to join or do dutly together the oflicer highest in rank of the line of the Regular A]nlg)len
Marine Corps, Organized Militia, or Volunteers there on duty shall, subject to ha
provisions of the preceding article, command the whole and wive orders for what o
neediul in the service, unless otherwise directed by the Prosident.” s

SEc. 2. That hereafter the provisions of section twenty-six of the act of Februg
second, ninetecn hundred and one, as modified for (he Ordnance Department ﬁy
section two of the act of June twenty-tilth, nineteen hundred and six, by acts oI‘Mar h
third. nincteen hundred and nine, and hy the act of February {wentv-fourth nillc
teen hundred and fifteen, shall be held to include the Judge Advocate (}e’noml"e-
Department: Provided, Thal the board of officers which is to recommend uﬂi('(’rs‘f ;
detail in the Judge Advocate General’s Department shall be composed of oflicers gﬁ
that depariment: Procided further, That acting judge advocates may he detailed o
separate brigades and other separate general court-martial jurisdiction, and when uotf
immediately required jor service with the geographical department, tactical division
separale brigade, or olher separate general court-martial jurisdictions, acling jud o
advocates may be assigned to sach other legal duly as the uxigmlcios,uf ’rhubscrvige
may requie.

Sec. 5. That the lollowing sections of the Revised Statutes and the lollowing actg
and parts of a~ts are hereby repealed: N

(a) Sections t\\'eh‘o_ hundred and two, twelve hundred and three, and thirteen
hundred and twenty-six of the Revised Statutes; ‘

(b) That part of an a-t entitled ““An act making appropriation for the legislative
executive, and judirial expenses ol the Government for the year ending June thir.
tieth, eighteen hundred and seventy-cight, and for other purposes,”’ appl'DO\'ed March
third, eighteen hundred and seventy-seven, which reads as follows:

Y Provided, howeeer, That hevealter the records of regimental, gar:ison, and field
officers’ courts-martial shall, after having been a ted upon, be retained and filed in
the judge advocate’s office at the head:juarters of the department commander in

whose department the courts were held lor two years. at the end ol which time they

may be destroved;”
(¢) Sortion three ol an act entitled ““An act to amend the Articles of War, and for
other purpases,”” approved July twenty-seventh, cighteen hundred and ninety-two;
(d) Se-tions one and four of an act entitled “An act to amend an act entitled ‘An’
act to promote the administration of justice in the Army,” approved October first
eighteen hundred and ninety, and for other purposes,”” approvea Junec cighteenth,
eighteen hundred and ninety-cight; © ’
{e) Section one of an act entitled ** An act to prevent the failure of military justice
and for other purposes.” approved March second, nineteen hundred and one; and ’
() Section cight of an act entitled “An act to promote the efliciency of the militia,
and for other purposes.”’ approved January twenty-first, nineteen hundred and three
as amended by seetion six of an act entitled “An act to further amend the act entitled

‘An act to promote the eficiensv of the militia, and for other purposes,’” approved
January twenty-first, ninefeen hundred and three.” approved May twenty-seventh
nineteen hundred and eight. ’ ’ ,

Also all other sections and parts of sections of the Revised Statutes and acts and
parts of acts in so far as they are inconsistent with the provisions of this act arc hereby
repealed.

.Sz, 4. That all offenses committed and all penalties. [orleitures, fines, or liabili-
ties incurred prior to the taking e'lect of this act. under any law embrar ed in or modi-
fied, changed, or repealed hy this act, may be prosecuted, punished, and enforced
in the same manner and with the same etiect as if this a« t had not been passed.

The hill consists of four scetions.  Section 1, subdivided into five
parts, *Preliminary provisions,” “Court-martials,” “Punitive arti-
cles,” **Courts of inquiry.” and “Miscellancous provisions,” carries a
revision of the Articles of War and is a substitute for section 1342,

-y
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Revised Statutes. Section 2 (Frovides for placing the Judge Advo-
“ate General’s Department un

er the detail system now applicable to

the Ordnance Department. Sections 3 and 4 embody the necessary

~rovisions as to repeal of existing law and the prosecution of offenses

committed prior to the taking effect of the new legislation. Thig
.order will be observed in the report. : -

SECTION 1.

“Gection 1 of the bill is identical, except in minor regards, with
H. R. 23628, introduced in the Sixty-second Congress, second session,
‘st the request of the War Department, on April 22, 1912, by the
‘chairman of House Committee on Military Affairs, Mr. Hay; and
with S. 6550, introduced three days later by the chairman of the
‘Senate Committee on Military Affairs, Mr. du Pont, and with S. 1032,
Sixty-third Congress. o _
~The House committee conducted a series of hearings on H. R.
93628 between May 14 and May 27, 1912. The report of these hear-
ings was printed, and with the report was printed a letter of the then
‘Gecretary of War, Mr. Stimson, presenting the project of revision and
recommending its enactment; and likewise a very full exposition by
‘the Judge Advocate General of the Army of the necessity for the

* evision, its scope and character, and the principal changes embodied

therein.

" 'The subcommittee in conside;'ing this bill had hearings at which

Judge Advocate General Crowder made a clear and forceful presens
tation of the urgent necessity of an'immediate revision of the Articles
of War. These hearings and aletter from the Secretary of War to the
‘Hon. Georg> E. Chamberlain, chairman of the Committee on Military.
‘Affairs, United States Senate, under date of January 3, 1916, are
printed as an appendix to this report. The subcommittee unani-
mously concurs in the view of the Judge Advocate General. . ;
The Articles of War as a code have not been comprehensively
revised by Congress since 1806, the so-called revision of 1874 bein
limited. to the elimination of redundant provisions, the supplying
‘obvious omissions, the reconciling of contradictions, and the curing
of imperfections in form and language. In no sense should the
,’c?r%/%[ressional action of 1874 be regarded as a revision of the Articles
of War. - : . o
““The Articles of War as originally adopted reflected the experience
of our military authorities at the close of the Revolutionary War
end the adaptation of the regulations governing the Continental Army
to the then new Constitution of the United States. :
Inno otherline of human endeavor has the intervening century made
as great changes as in warfare. The musket has yielded to the new
Springfield rifle; the 6-pounders have been supplanted by the
“43-centimeters; the aviation corps has taken the place of the old
scouts; and in every branch of warfare science has made all
but magic changes. Yet in governing, controlling, and punishing
‘men and officers under these radically changed conditions the
military authorities have been bound by these archaic and in many
instances obsolete Articles of War codified more than a century ago.
The few changes that have been made by Congress have been due

S. Rept. 130, 64-1—2
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to some particular phase of stressed conditions of war or the neceg.
sity of providing a remedy or of preseribing a punishment in somg
special case.

The enactment of the 10 new articles in the act of March 2, 1913
supplied an urgent need relative to courts-martial, but went yg
further.

Many of the provisions of the code thevefore are physically unwork.
able or have of necessity heen given such » dministrative consiruction
as to enable the authoritics to deal with the modern conditiong
existing to-day under the provisions prescribed more than a century
ago, -

A striking example of the archaie provisions of the code is article
39, which provides that a court-martial m: y inflict the death penalty
upon a sentinel for the peace-time offense of sleeping upon hig
post.

The subcommittec embodics, es ey s it is applicable to the present
proposcd revision of the Articles of War, the v dmirallle analysis of
the revision of these articles proposed in S. 1032, Sixty-third Congress,

The scope and character of the revision is sufliciently irdicatcd by
references to the more important changes, which may be summarized
as follows:

(1) The subject matter of the new code has been classificd under
five principal headings, thus bringing together related provisions and
remedying a notable defect in the existing code.

(2) Twelve separate sections of tlic Reviscd Statutes and 19 sepa-
rate legislative provisions enacted by Congress since the revision of
the statutes in 1874 have been incorporatcd in the restatement of
existing arti-lcs or mede the besis of new arti lcs.

(3) Much has been done in the way of condensing and combining
old articles. Examples of this may be found in new article 61,

which takes the place of existing articles 31, 32, 33, 34, 35, and 40;

in new article 2, which represents a consolidation of related provi-ions
from existing articles 60, 63, and 64, sections 1361 and 1621, Revised
Statutes, and six other statutes; aud in new article 56, which i3 a
consolidation of existing articles 5, 6, 13, and 14, _

(4) Thirteen artizles of the existing code have been omitted as
obsolete for ull practical purposes or as embracing matter properly
Jeft to regulations.

- (5) Although 12 sections of the Revised Statutes and 19 other

Jegislative provisions have been incorporated in the revi-ion, the

Jatter contains but 120 artizles as against 128 in the existing code.

(6) It is the effect of the revision to extend the jurisdiction of
eourts-martial,

(a) As to persons—over militia called into the service of the
United States from date of notice of the call (now article 2, paragraph
(). instead of from the date of arrival at rendezvous under the call
and muster in, as now provided; and over retainers to the camp
and camp followers cutside of the territorial jurisdiction of the United
States in time of peace (new article 2, paragraph (d)), over which
military jurisdiztion is not extended by the existing code in time
of peace, a fact that has led to some embarrassment under conditions
like those whi 'h obtained in Cuba after peace was restored following
the Spanish War, and also during the second Cuban intervention.

A

in times of peace.
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() As to offenses—over the capital offenses pf murder and rape.
' zémmitted by persons subject to military law in time of peace in

Jlaces beyond the geographic:l limits cf the States of the Union and the
District ¢f Cclumbiz (new article 92). At present courts-martial can
take tognizance of these offenses only in time of war. )

"(7) Greater promptness in the trial and disposition of charges is
socured by (@) pemalizing the failure of responsible officers to act
oromptly n preferring, forwarding, and disposing of charges (new
article 70); (0) extending the authority to take depositions (new.
grticle 25); and (¢) enlarging the powers of reviewing authorities in
their action upon review of records giving the power to approve or

disapprove the findings in part and to substitute a finding of a lesser

and included offense (new articles 47 (¢) and (b) and 49).
--(8) The number of capital offenses _has‘been reduced from 5 to 3
in time of peace and from 15 to 12 in time of war. The number
of cases in which the death sentence is mandato_ry is reduced frpm
9'to 1, the single offender for whom this sentence is mandatory being
the spy (mew article 82). ) S
(9) The revision (new article 43) requires the concurrence of two-
thirds of the members of the court-martial to support a finding of
guilty of an offense for which the death penalty is made mandatory
by law. The present code {old article 96) permits a finding of guilty
of such offense by a bare majority of the court, though requiring
the concurrence of two-thirds of the court in the imposition of the-
death penalty. ) ) L
" (10) The statute of limitations under article 39 has been modified
and simplified. It retains the two-year limitation provided by exist-
ing law for purely military offenses, except for repeated desertions.
For the excepted offense and for all civil crimes
of which court-martials have concurrent jurisdiction with the civil
courts it adopts the three-year limitations of the Federal courts.-
Desertions in time of war and capital ofenses under the code are
expressly excepted from the operation of the statute, as is the case in°
the civil statutes as to the offense of murder. Inno other respect has
existing law been changed. o ) :
. (11) The principle of the suspended sentence is introduced in the
revision. (Sece new article 53.) ) ) o
(12) Statutory sanction is given (new article 104) to the imposition
of mild disciplinary punishments by commanding officers without the
intervention of a court-martial for minor offenses not denied by the
accused. The imposition of such punishments has been authorized
for some time by regulations, and has been the means of securing dis-
cipline without subj3cting offenders to the humiliation of trial by 8
court-martial. )
 (13) The removal of civil suits from a State to a United States court
is authoriz>d where such suit is brought against officers, soldiers, or
other persons in the military service of the United States, on account
of any act done under the color of office or status (new article 117).
The article extends to persons in the military service the same rights
in respect of such suits as is now extended by law to officers of the
Revenue Service by section 33 of the act of March 3, 1911 (36 Stat.,
1097). o N
(14) Other changes, less fundamental but still important, are to
be found in new article 65, which makes insubordinate conduct to-
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ward a noncommissioned officer the subject of a special
article 38, authorizing the President to preseribe rules of
cluding modes of proof, following the practice of United States c
admiralty and maritime jurisdiction; i new article 3(7 );_?Ulfts_ of
that irregularities in pleading, practice, and procedure n]ﬁslt b)wdm-g
udicial to the substantial rights of the accused in order to aff o
validity of the findings or sentence of a court-martial tfol(iCt the
the practice of United States courts of criminal jurisdiction: in g
articles 93 and 99, making the grant to courts-martial of juri'sl{r'1 o
to try certain noncapital offenses more definite; in new artic(l ron
in which the requirement of the existing code that ‘lﬁ .
articles be read and expliined to an enlisted man at the tim( the
within six days after enlistment js modified so as to re uie of or
reading to him of only those articles which determine theqso{g't}}e
relz}tlons to the service and his amenability to the codc‘- Ir s
article 112, providing a simplified method of administering u (1) o
effects of deceased persons in the military service: and in ITG\VP e
113, which confers upon summary court officers the juri%di(-tiom‘tld‘e
cgrm}or respecting deaths by violence or under suspicioué ci?c?lfma
% tz;z(égs on reservations under exclusive jurisdiction of the United
(15) And in new article 114, which undertakes to vest in certai
designated Army officers general notarial powers in respect of tho
administration of oaths, the execution and acknowledﬂcmenf of 1 ahe
Instruments and similar papers by officers and soldiers whe efl
Army is serving in foreign countrics. " the
12(126) There have{ been omitted from the revision articles 1, 10, 11
¥ ’thg’ 30"3'613‘71 52, 53, 76, 87, and 101 of the existing code. ’Cerytair{
¢ ese articles have never met any real need in our service and ma
or all practical purposes be regarded as obsolete: the remaindy
embrace only matters properly found in the Army Rogulations. *

article; in pq
procedure, iy

DETAIL SYSTEM FOR THE JUDGE ADVOCATE GENERAL’S DEPARTMENT—
SECTION 2. :

Section 2 of the bill in reference has for its object the i
,‘%}e Judge Advocate General's Department under]the (leta]i)llcr;;l;lt%n?f
1e detall system of recruiting staff corps and departments of the
Army was inaugurated by the act of February 2, 1901 (31 Stat
755); but the Judge Advocate General's Departmént, except in 50
far as the grade of captain is concerned, was excepted from the
operation of the system, although it was made applicable to the
Ordnance Department, which, like the Judge Advocate General’s
Department, is a technical corps. The success of the system as
applied to the Ordnance Department has led to the opinion that an
1de{1'tlcal system for the Judge Advocate General’s Department is
advisable.  Your subcommittee is convinced that the greatest zeal
and Industry and the most efficient performance of duty can be
i}e;ux;(é(siufgonfl men V\}EI;Q enter the law department of the };h'my as
of competitive examinati a ; :
deg}nd theiII‘ tenur(la0 by hig‘h—graden {Vléé(l)"ll}:’ and who axe compelled to
ue to the consolidation of Territorial departm i
War Department found its authority to detgﬂ ac’fllrllgs ]'llllldég lzdg;?
cates under the provisions of section 15 of the act of February 2,

| -Sdvocate
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01 (31 Stat., 751), which authorizes the detail of an acting judge
Q “for each geographical department or tactical division of
froops 1ot provided with a judge advocate from the list of officers
fiolding permanent commissions 1n the Judge Advocate General’s
Department,” considerably curtailed, so that in the present condition
of the law authority for the detail of the number of acting judge
advocates requisite for the efficient administration of military justice
is lacking. The concluding provision of section 2 serves t0 authorize
the detail of acting judge advocates for separate brigades, and other
seperal court-martial jurisdictions, and will permit of the detaill of

o sufficient number of acting judge advocates.
% TThe bill here presented has the approval of the Secretary of War,
sf the Chief of Staff, and of the War College General Staff, except in
minor provisions pointed out in the hearings. Its substantial equiva-
Ients (H. R. 23628, S. 6550, 62d Cong., and S, 1032, 63d Cong.) had
ihe approval of the precedingiadministration. The revision has the
ndorsement of 12 general officers, who, on January 13, 1913, in a
Jotter addressed to the Secretary of War (Cong. Rec., vol. 49, p. 2465)
said: .
“We are * * * of the opinion that the proposed new Articles of War are in -
‘every way a great and much-needed improvement upon the present articles, and
law the better it will be for the intérests of

that the sooner they are enacted into la ter
‘prompt and efficient administration of military justice in the Army.

The need of this revision is urgent. If the Army is by other legis-
lation to be placed in a better condition of preparedness it is all
the more necessary that the Articles of War be revised so as to
enable the military authorities to meet changed and modern

¢onditions. )
The following letter from the Secretary of War and the hearings

held before your committee are hereto appended as a part of this
report: :
Janvary 3, 1916.

Sm: I have the honor to transmit herewith a revision of the Army’s criminal code—
the Articles of War—and, because of the urgent need of this legislation, to request
consideration, if p acticable, at this session of the Congress. ]
The revision here transmitted is substantially identical with H. R. 23628, Sixty-
gecond Congress, second session, upon which extensive hearings were had by the
House Military Committee May 14 to 27, 1912; also with 8. 1032, passed by the Senate
February 9, 1914, and again passed by the Senate at the last sesston of the Sixty-third
" Congress as a rider to the current Army epprop:iation act. During the pist summer
the bill has heen carefully considered first by a committee of the War College division
of the General Staff and thereafter by the entire War College division. The revision
here transmitted is that reparted by the War College division. The principal changes
introduced by the division are noted below with my comment. - .
- Article 39, Senaie bill.—This article of the Senate bill sought to authorize the Presi-
dent to prescribe rules of procedure, including modes of proof in cases before courts-
martial, courts of inquiry, military commissions, and other military tribunals. The
War College division omits this provision in the view that its effect would be to dele-
gate to the President the power to alter the more essential rules of evidence. I do
" not so construé the phrase, “To prescribe rules of procedure, including mecdes of
proof.”  Should there be doubt in the minds of the committee as to the prcper con-
gtruction of this phrase, I recommend that it be amended so as to excludé the con-
gtruction of the General Staff, and article 39 retained. .
= Article 41, Senate bill, statule of limitations.—This article of the Senate bill provided
for a three-year pariod of limitation within which offenses, both military and civil
(except capital offenses), were to be brought to trial, and- provided, following the
- analogies of civil practice, that this period should cease to run when charges were
duly received at the headquarters of an anthority competent to appsint a court-
_martial for their trial. The War College division retains the two-year pericd of the
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existing code for military offenses, ad-pts the three-year pariced for noneapital, Commgy,.
law, and statutory offenses over which courts-martial have jurisdiction, and Prvideg
that the poricd shall cease to run with arraienment. The reduction in the Driod
for military offenses is not of material imp wtance, in view of the fct that soldiery
have the benefit of the settled and acerped construction that a dischree from an
enlistment cparates to terminate amenability halore courts-martial for offenses com-
mitted during that enlistment, which amenability is not revived by reenlistment
I accept the War College amandmont. (W Collexs ravision, art. 390.) '

Article 94, Senate Lill. duclivq @ d altempt lo conmmil  wicide.—Out of Celerence o
views expresse 1 hy mem’ ors of the House committee during the hearings hel Mg
14 to 27, 1912, there was include 1 in this article of the Senute I a provision pun-
ishing attem® ts to commit suicide. The War College Jivision hag recommen' o the
omission of this 1ro-ision. T do not Ceem the matter of great importance, for the
reason that should the law finally ena“tel omit this yrovision the offense would re-
main punishalle under the general article, an1 1 thercfore acce)t this amendment,
(Idem, art. 91.)

Article 95 a~d 96, Senate draft—Unler the cxisting co’'c courts-martial may try
persons sul je € to militarv law for civil cayital offenses only in time of war. Article
95 of the Senate Lill sought to exten! this juris ‘iction to (ivil capital oflenses whey
committe | outsi”e the geograrhical limits of $tates of the Uninn and the District of
Colum’ ia in time of peace, the purpose 1eing to give our sol lers on foreign statipn
immunity from trial by courts administering an alien juris rufence in language
whi- h they dil not un’erstanl.  The War College division rejorts in favor of eatond.
ing this jurisliction still [urther t5 inclue civil cayital offenses wherever and whey,
ever committel. 7 he reason for the extension propose? 1oy the General Staff is not
apparent. Tt ought never to 1 ¢ emharrassing to the military service to have excly-
sive juris’'i- tion of ¢ivil capital offenses committel within the States of the Union
and the Cistrict of Colum! ia, 1 y 7 ersons sul je: t to military law, vested in the civi]
courts. The offenses | cing capital and against the <ivil as well as the military com.
munity, shoull Te triel, T think, un’er all the safesuar!s of the civil courts ang
finally {etermine ! un’er the provisions of (ivil coces.  (Idem. art. 92.)

Article 96 of the Senate draft enumeratel the more important noncapital civil
crimes of whi: h courts-martial have hal concurrent juris’iction Loth in time of T eace
and war when committeT Ly y ersons sul je: t to military law, irresj ective of the lace
of commission. The War College division has sought t comline the two articles
(95 and 93), as unier their revision the juris'i:tion of military courts is as amyle to
try capital as nonca; ital crimes. T think these two classes of ¢ivil offenses trial le Ly
military courts should T e coverel Ly separate articles, and T recommen: in lieu of
article 92 of the War College Jraft the insertion of the original articles €5 and $6 of the
Senate 1ill, an 1 that the enumeratisn of the articles 1 ¢ (hangel accordingly.

Article 130, Senate bill.—1his article was inten” e’ to authori: ¢ the remosal of civil
suits commence ! in State courts against persons sul ject to military law on account of
acts dore un”er color of oflice orstatis.  1he War College ¢ivision has amen<ed the
article so as to include also criminal prosccutions. I see no ne:essity of extending
f:he pry.ision of the article to inzlu le eriminal prosecutisns, inasmuch as under exist-
ing law in a proyer case, Federal tri’ unals may intersene Ly mens of the writ of
ht eis corpus and, when justifel, discharge the cefendant from custody. (Idem,
art. 116.)

Article 122, Senate draft.—This article carried the provision that in time of war or
of public danger when two or more officers of the same grade are on duty in the same
field, department, or command, or of any organization thercof, the President mway
assign the command of such field, department, or command, or of any organization
thereof, without rezard to seniority of rank in the same grade. This was a reenact-
ment of joint resolution of Congress of April 4, 1862 (12 Stat., 617), and the authority-
it conferred was found to be very necessary during the Civil War period. It was
introduced in the articles in the firm conviction that it ought to survive as perr anent
legislation. The War College has improperly and, I think, for insufficient reasons,
stricken this provision from the Senate bill. I recommend that it be reinserted.
(Idem, art. 118.) .

I'am informed that the War College division favors the placing of the Judge Advo-
cate General's Departme 1t under the detail svstem of the Ordnance Department, as
provided in section 4 of the Senate draft of the current Army appropriation bill as
originally passed by the Senate. I recommend that said section 4 be inserted as
gection 2 of the War Colleze revisiou in the following amended form: :

“Sec. 2. That herecafter the provisions of section twenty-six of the act of February:
second, nineteen hundred and one, as modified for the Ordnance Department by

- gection tWO 0
: pineteen hundred and fifteen, sh

“detail in the Judge Advocate General's
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i X d six, by the act of
twenty-fifth, nineteen hundred an s €
i : phetac;ol (;fuiucﬁgdv;nd 3Iiine, and by the act of February twentg fr(l)g:;l}}é
arch i arod on all be held to include the Judge Advocate fﬁe eral’8
‘ovided. That the board of officers which is to recommendfo ﬂge  for
e id Department shall be composed of 0 cer‘] A
That acting judge advocates may be detaile

uags ali Vot ot
-ate brigades and other separate court-martial ]urlsdlctlgnia ca’gilc(}x lwd};sision,
o e 1 5 ired for service with a geographical department, 12 eal e
jmmediate 4 r(‘;' quor other separate court-martial jurisdiction, acting judg pdvocates
5 ar%gea:sﬁlggeg 'to such other legal duty as the exigencies of the service may require.
may

Very respectfully,

Depa.rtment:

‘that department: And provided further,

LinDLEY M. GARRISON,
Secretary of War.

Hon. Geo. E. CHAMBERLAIN,

Chairman Commitlee on Military Affairs, United States Senate.
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REVISION OF THI: ARTICLES OF WAR.

MONDAY, FEBRUARY 7, 1916.

UNITED STATES SENATE,
SUBCOMMITTEE ON MILITARY AFFAIRS,
: : Washington, D. C.
. The subcommittec met at 10.30 o’clock a. m., pursuant to the call
of the chairman.
Present: Senators Lea (chairman) and Colt.

STATEMENT OF BRIG. GEN. ENOCH H. CROWDER, UNITED
‘STATES ARMY, JUDGE ADVOCATE GENERAL OF THE ARMY.

" Gen. Crowper. Mr. Chairman, when I was before the House com~
mittee in 1912 the committee indulgcd me in an initisl statement, in
which I indicatcd the scope and purposes of the revision. I found
that that initiz]l statement wes of great velue in anticipating a great
deal of inquiry. There are certein essentinl difierences between a
military criminal code and a civil criminel code. I have preparcd a
short initial statement for the purpose of directing the attention of
the committee to these essenti.l difrerences and to the salient parts
of this revision. Would you care to have me put that in the record ?
© The Cruairman. I think that would be a very good idea.

~ Senator Corr. I do, too.

. Gen. CrowpzR. It 1s not long.

; The Caairman. We should like to hear it.

Senator Cort. Can you state, in a word, what is the purpose of
this revision, Generzl ? ‘
* Gen. CrowpER. The revision reaches nearly every article. I have
stated the purposes as briefly as possible in this initial statement
(reading) :

STATEMENT,

. The pending bill before the subcommittee for consideration is a revision of the

P

Army’s criminal code. It is substantiatly identical with S. 1032 of the Sixty-third

Congress, reported by the Senate Military Committee February 6, 1914, and passed
by the Senste February 9, 1914; and passed again by the Senate February 22, 1915,
a3 a rider to the then pending Army appropriation bill, H. R. 20347.

« When the revision wags first presented to Congress, April 12, 1912, 1 stated to the
comnittes that the then existing code sought to be revised was substantially the code.

of 1825; that the code of 1893 was litile more than an adaptation to the Constitution
of the Ravolubionary War arti-les of 1776, amended to some extent by the Continental
Oonzress in 1733; and that the Revolutionary War articles were copied from the
British articles of 1763, many of whi h were tra~eable ba-k through eatlier British
codes to the code of Gustavus Adolphus. With the exception of 10 articles relating

to the composition, constitution, and jurisdiction of coarts-martial, selec ted from the
revision then offered and enacted by the sixty-second Congress, that statement remains

]

ke
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true to-day. Eighty-seven of the 121 articles of the code of 1806 survive in isti
code without change, and several others without substantial (-han"e.e S\t\}:}? ixﬁséllﬁg
ments as the code of 1806 has undergone have been enacted p.ie:'emgal mainly durj e
pO{‘l}\])dS of z‘_’ftr and Elnder the stress of war needs. ’ s
e existing articles are sometimes called the code of 1874, for the reason ths
Wl;veqe restated in the revision of the Revised Statutes of that y’ear, with all am;]nthatr}:)(r}y
egislation prior to that date incorporated in the restatement—se: tion 1342 Re\'is Z
Statutes. There was, however, no real revision of the code in that vear. The 001?1
pilersof that revision had n» genaral authority to revise, but only the limited authorit ,
to omit reldund it matter, to bring relate provisions together, and to make the ming
alteratisni ne :essary to rezoncile contradictions, supply obvious omissions, and am 0115

Impoarfe tions. It will be con~eded by anyone who fakes the trouble to investieate

that the revisers of 1874 (id their work on the Articles of War in a ver e
manner, Many o‘)gn‘lete ar_r,i"lea were retained, arrangement and rlassiefliz/alt?(]mgh\r\{git
not improved, punitive articles being often assoriated with administrative and fe
cedural articles.  Many provisions of law in the nature of articles of war were Ieftpbo.
zhe revisers in the general body of the statutes. What the revisers of 1874 did wag
1%0%ar:\¥hib}§wirsdlt]};e codetofI 1806, with the amendatory legislation erarted since
306, ch, ave noted, was plec cislation ena ing peri
Wz);lr‘};'md s have noted, nee(%)s.e emeal legislation enacted during periods of
e urgent necessity of a comprehensive revision has heen repeatedly recogni
;]{I}e first formal recognition which T have found is contained i;x a Iettgr ff(?l?lmégg
infield Scott to Secretary of War Calhoun, dated December 2, 1818, O’Frien. one
of our standard military law writers, in his work on military law, published in i?ﬁe'
get forth the necessity for revision and published therein a statement of \\'hﬂ£ }.1’
conceived to he the essentials of an adecuate revision. Winthrop, our smn(hrg
authority on military law, writing in 1886, recommended extensive amendmo‘r\t
(Winthrop's Military Law and Precedents, p. 1107), a recommendation which hs
repeated 10 years later in the second edition of his work (idem, vol. 2. p ]201)1 ]e
1838 a_hoard of officers was convened by Secretary of War Endicott to consider thg
general subject of a revision of the Articles of War. and this board reported a éompléto
{Jevmon. There i3 no record of its approval by Secretary Endicott. or of its havin
een hrought by him to the attention of C'ongress. The next comprehensive rovi:img1
Wfa,; submitted by me while a member of the (leneral Staff in 1903: but the exigencieg
gmg(rflgn service from 1903 to 1909 prevented me from following up the attempt then-
The revision now before vou was submitted hy me to the Secretar ; i
] ; as g 3 Secretary of War on A
1]3; g}?}a‘_’.tacc%mpnmed by a letter explanatory of the necessity of revision and stat?;lcl
T 0 ]]);c]‘_arl( scope. That revizion had the favorahle indorsement of Secretaries of
Lar ic nga_on and Stimson. of 12 general officers who were constituted a board b
secretary Stimson for its examination and study, of the General Staff of that period
of a board of line officers convened at Fort Myer, Va . and of many line officers of
rank and experience. This revision a3 a whole was universally commended. Some
crltéc'mms was expressed of specifc arficles. and all these criticisms have heen consid-
;?vr'?:h 1111‘ the revision here presented. The pending hill, whichi substantially icentical
Wlar (t‘o?lt (l:llh_hz}z. the favorable indorsement of Secretary Garrison and of the entire
the ot :\fn mlg;l.smn of the General Staff, who have given it exhaustive study during

SCOPE AND CHARACTER OF THE REVISION,

TFourteen articles of the existing code, all derived from the Briti f 17
except onc enacted by the Continental Congress in 1786, have bezﬁli)g)i(:feg.t 1’&‘(1?6
subcognm1t)tee will find a ready reference to these omitted articles on page 77 of the
committee’s comparative print. Some of the omitted articles have never at any time
met any real need in our service, and for all practical purposes mayv be considered
superfluous or obsolete. Others embrace only matters within the field of regulations
The necessity for the owission of many of these articles was recognized by R’Vinthrop.
as early as 1885. (Winthrop’s Military Law and Precedents, p. 1 0L.)

. Clearly the mili‘ary code should be broadly inclusive of all legislative provisions
in the nature of articles of war. A search of the Revised Statutes and of the Statutes
4t Large reveals 12 sections of the former and 19 provisions of the latter of this character,
and they have been embodied in this revision.” The comparative print shcws the par:
‘pli%%lar arglcles of the revizion which are thus based, and the attached memorandum
| %he g :s ir:oefrgr;s: ;;)t f‘cllle}:glslamon of this character that has been incorporated or made
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When these exclusions of obsolete and superfluous articles, and the inclusion of
related matter from the Statutes at Large had been made, there remained the work of
grouping related arlicles. As has already been noted the existing code is notably
deficient in arrangement and classification. In the project here submitted related
articles have been grouped under five principal headings: “‘Preliminary provisions,”
{iQourts-martial,” “‘Punitive articles,”’ ‘‘Courts of inquiry,” and ‘‘Miscellaneous

rovisions,”” and where subheads would serve a useful purpose they have been em-

loyed. The result is shown on pages 1 and 2 of the comparative print. The last
table on page 2 indicates very clearly the large amount of transposition found nece.sary
to a proper rearrangement. : ‘

SPECIFIC CHANGES INTRODUCED.

A comparison of the revision here submitted with the existing code which it is de-
gigned to replace, discloses the following more important changes which have been

made:

‘Article 2. Subhead (), which corresponds to article 64 of the existing code,
gections 7 and 9 of the act of January 21, 1903 (32 Stat., 776), as amended (35 Stat.,
401), has been so framed as to make the militia subject to the code from the date of
notice of the call, and its service under such a call compulsory service, enforceable
in terms of specific performance. Under the law, as it now stands, the militia is so
subject only upon muster in, and it has been held that:

«No department or officer of the Government of the United States could, under
these laws, compel a drafted militiaman to be mustered into the service or to attend
a place or muster, ot to undergo punishment beyond prescribed penalties. or submit
to ulterior military detention.”” (McCall's Case, No. 8669, 15 Fed. Cases, p. 1225.)

The opinion followed that of the Supreme Court of the United States in Houston v,
Moore, which distinctly recognizes that the call into the service of the United States
by the President places the militiaman in that service, and further that these laws

reg?'Trﬁatea fine to be paid by the delinquent militiaman was deemed an equivalent
for his services and an atonement for his disobedience.” (5 Wheaton, 21.)
_ This was the judicial construction that the act of February 28,
1795, received. That act, in section 5, provided that every militia-
man failing to respond to a call into the service of the United States
by the President should be subject to certain forfeitures to be ad-
judged by a court-martial. Its language is not dissimilar {from the
corresponding provision of the Dick bill. Under the ruling of the
court to which I have called your attention, it is clear that the obli-
gation of the militiaman to serve under a call of the President was
not enforceable in terms of specific performance. The theory is that
militia service is purely a compulsory service; in fact it is not. In
the case of Houston v. Moore, the court recognized, in the clearest
;possible language, that Congress might, by law, have fixed the period
for the submission to the authority of the United States at any time,
instancing the order given to the militia officer as a date which might
have been fixed. The new article, to which I here invite your atten-
" tion, is drafted in accordance with this opinion of the court, and the
date of notice of the President’s order calling the militia into the
service of the United States has been fixed as the date from which the
draft is effective and the subjection of the man to the Articles of
War begins, Clearly, with this provision written into our statute
law, the obligation of the militiaman under a call of the President
‘will be enforceable in terms of specific performance; that is, it can
‘not be evaded, as it may be now, by undergoing a punishment ad-
judged by a court-martial for delinquency in failing to report.
Senator Cort. Can the Government, under the Constitution, call
‘the militia into service except in time of invasion? Can they do so
at any time of peace? :
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Gen. CrowpeRr. Only to execute the laws of the Union, suppresg
insurrection, and repel invasion.

Senator Corr. I thought so. I meant that. You are not dealine
with that? - °

Gen. Crowpexr. I am simply dealing with the call for constity-
tional purposes.

Senator CoLr. But when they arc called into service, then they
come under the martial law the moment the call is made?

Gen. Crowper. Yes; under the law I propose instead of aflter they
are mustered in, as is now the case. Now, of course this does not,

touch any of the new schemes of federalization that are pending

before the various committees.

Senator Corr. No. )

Gen. Crowper. This relates simply to the constitutional call of the
militia; and by the introduction of three or four words into the articls
I have made their subjection to military discipline and to the Gov-
ernment of the United States complete from date of the notice of the
President’s call, instead of from muster in.

Senator Covr. There never has been any objection raised to this,
has there?

Gen. CRowper. No, sir. By the committees I have been befors
it has been accepted as a very necessary power for the Government
to have. [Reading:] ‘

’ Subhead (d} of article 2, which corresponds to article 63 of the existing code, intro-

i duces the words ‘“All persons accompanying,’” so as to make subject to the article a

¢ class of persons who do not fall under tue designations, “retainers to the camp,” and

*persons serving with the armies in trefield.”” emploved in ti.e existing law, and addi-

-tional words are introduced so as to confer juris liction over all three classes of persous,

-to wit, (a) retainers (b) persous accoinpanying, .and (c) persons serving with the

armies of the United Statesin tie field. in time of peace, whenever tue Army isserving

outside the territorial jurisdiction of the United States. At presant jurisdiction is

"limited to classes (a) and (¢) and to a period of war. Tie purposs is to give full dis-

ciplinary autiority over these three classes of persons when the army may he in

{ peaceful transit through a forei~n country, or where, asin Cuba in 1906, there is inter-

.~Vention in a foreien country falling s.ort of war.

~ Article 5. In article 5, corresponding to the act of March 2, 1913, the word **seven ”

has been substituted for the word *‘five.”” The effect of the substitution is to make

seven instead of five the winimum number of officers who may compose a general

court-martial and the law Las been thus modi-ed vut of defercnce to a recommendas

tion of ti;e General Stalf, who have revised tiese articles and who are of the opinion
that the larger minimum is advisable in the interests of an accused.

Article 22. This article correronds to section 1212 of tiie Re -ised Statutes. TUnder
tne latter statute process to ohtain witnesses is limited to courts-martial having judee
advocates and such pracess is ti.erefore not available for a summary court. As it is
clear that all courts-martial should be invested with this power, article 22 has heen
amrplifed so as to include the summary court. Under said szction of the Re-ised
Statutes the process that a court-martial is authorized to issue to compel the attend-
ance of witnesses is like process to that which aci: il cunrt of criminal jurisdiction of the
State, Territory. or District in which the court-martial may be sitting may issue. It
is therefore effective only within the houndaries of such State, Territory, or District

where the court-martial may be sittine. The new article removes this Bmitation. -

Ttis modi®cation was reade at the suveestion of Secretary of War Dickinson.

Article 38. Thisarticle dealswith irre-ularities arisine in the prosecution of courts-
martial and corresponds to section 1025, Revised Statutes. and to Senate hill pending
in the Sixty-third Consress (S. 5197).  Tts effect is tc adopt for courts martial tie rule
which prevails in civil courts, that improper adraission or reiection of evidence. or
error in auy matter of pleading or procedure, s::all not he made thie basis of a formal
disapyroval of t! e findinss or sentence of such courts, unless it shall appear that, the
error or irreqularity complained of has injuriously alleeted the substantial rights of an
accused. Certainly courts-martis! should have as likeral a rule in regard to irregu-
larities of procedure as civil courts of criminal jurisdiction.
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“Article 38a. This article corresponds to section 862 of the Revised Statutes. 1ts
gftect is to authorize the Presideat to prescribe the procedure, including wodes of
“proof, in cases hefore military courts. The General Staft recoramends the omission of
‘this article, but the Secretary of War thinks it should be included.

I should like to state, as I go along, that when we take up the con-
sideration of the code article by article I will enter into more detailed
explanation of some of these changes. I am simply trying to give
you & survey of the revision. (Reading:)

Article 39. This article is the military statute of limitations. It corresponds to
article 103 of the existing code, as amended by the act of Apil 11, 189). The existing
‘code fixes a two-year pariod of limitation for all offenses except desertion in time of

sace, where the pariod is two years from the expiration of the enlistment in which
the man deserts. The new article retains this two-year paricd fo‘r military offenses,.
except for desertion in time of p2ace, and adcpts for this excepled offense and for
‘noncapital crimes or offenses of which couris-martial have concurrent jurisdiction.
‘with Federal civil courts the three-year pariod of limitation which governs in such
‘eivil courts. Desertion in time of war, and murder which, by exceedingly doubtful‘
‘eonstruction, have been held to be not within the provision of the existing code, are,
“Jollowing the analogy of civil criminal codes, expressly excepted irom the cperation

of the statute. . . o
%ticle 42. This article corresponds to article 97 of the existing code, as amended
‘hy the act of March 3, 1915. It is the effect of the existing law to prohibit penitentiary
confinement for purely military offenses, and to authorize 1t in the case of civil offenses
only when such offenses are by some statute of the United States, or by some statute
.of the State, Teiritory, or District in which the offense may have been committed,or
. by the common law as the same exists in such State, Territory, or District, made
‘subject to this kind of punishment. It thus appzars that courts-martial have the
burden of applying in the trial of civil offenses the laws of 48 States, 3 Territories—
‘Alaska, Porto Rico, and Hawaii—and the District of Columbia, in determining whether
snitentiary confinement may be awarded. This burden on the administration of
‘military justice should be lifted, if it can be done, and the principle underlying this
legislation preserved. I think that principle would be preserved if we adcpted the
statute law of the United States and of the District of Columbia and the common law
‘of the District of Columbia, thus making the Army subject to one uniform law reepect-
ing the imposition of penitentiary confinement. There seems to me fo be espacial
propriety in adopting the law of the District of Columbia, as Congress 1s directly
esponsible for that law. . . .

Articles 52 and 53. These articles correspond, respectively, to the act of April
27, 1914, and paragraph 6 of the Executive order published in G. O. 70, War Depart-
ment, 1914. Their effect is to introduce the principle of the suspended sentence
into our code. .

“Article 43. This article regulates death sentences and corresponds to article 96 of
“the existing code. Under the terms of this latter article no person can be sentenced
to suffer death except by.the concurrence of two-thirds of the members of the court,
and in cases where such sentence is expressly mentioned. Butfor one military offense,
‘being a spy, the death sentence is mandatory. Obviously a two-thirds vote should
‘be required to sustain the finding in such a case. and I think it best in all cases that
% two-thirds vote should be necessary for a finding of guilty of an offense which the
law permits to be punished by death. New article 43 expressly so provides.

Article 74, This article corresponds to article 59 of the existing code and regulates
the delivery of militarv offenders to the civil authorit}es to answer for crimes com-.
mitted against the civil law. The purpose of the article has been to prevent the
Army from becoming an asylum for civil criminals who may manage to pass a recruit-
ing officer and enlist in the service. The article is also expressive of the subordina-
tion of the military to the civil authorities. .

The existing article shows as well as any other the archaic character of some_of
.our military legislation. For example, it requires delivery only when the soldier
may be accused of a capital crime or of an offense against persons or property, and
does not cover offenses against society or the public, or offenses against the Gov-
ernment; but it does not cover even the offenses named except where they are com-
-mitted against any citizen of the United States, thus leaving out of consideration
citizens of the Territories and of our insular possessions, and aliens residing within -
our jurisdiction and entitled to the protection of our laws. It is further to be observed
that the machinery of the existing article is set in motion and the surrender required
to be made only upon 2n application duly made by or in behalf of the party injured,
thus harking back to early days when crimes were punished at the instance of the
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mmon law, the civil

Of course I can understand
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could in & court-martial,
Gen. CROWDER (reading):
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nesses against him, to have compulsory process for obtaining witnesses in his favor;
and to have the assistance of counsel for his defense, apply ouly to prosecutions befor,
the criminal courts of the United States, and that trial by military courtsisnot, in(:ludeg
within these provisions (Winthrop, Vol. 1, pp. 241, 430.)

These considerations explain the presence in the revised code of articles which
guarantee to a military accused every one of the rights which a civil accused has under
constitutional provisions.

DISTINCTIONS GROWING OUT OF THE NECESSITIES OF MILITARY SERVICE,

The more essential dilferences between a military and civil eriminal code grow out
of the necessitics ol the military state and the special purposes which any ‘militgy
code is intended to serve. Col. Birkhimer, author of Military Government and
Martial Law, delines the purpose of a military code in this language:

. ““A military code prescribes a rule of conduct to a body of meit who consecrate their
lives to the profession of arms. The camp is the fittest field of its application. It
may be very objectionable in some respects, contemplated from the purely leeal
standpoint, and yet be admirably adapted to the purpose of uniting, governing, and
directing to a single objert, the armed force of the United States." (Military Service
Institute, vol. 13, p. 760.)

Judge Advocate Gen. Licber, writing in 1879, says:

“Military law is founded ox the idea of a departure from the civil law, and it seeing
to me a grave error to sulfer it to become a sacrifice to principles of eivil jurisprudence
at variance with its object. A limil exists somewhere, a limit within which it should
be possible to say that military law has its own common law, and is not controlled by
the common law of another system.”

%en. W. T. Sherman, commenting upon this expression of view by Gen. Lieber,
said:

“I agree with him perfeztly and that it will be a grave error if, by negligence, we
permit the military law to become emasculated by allowing lawyers to inject into it
principles derived from their practice in the c¢ivil courts, which belong to a totally
different system of jurisprudence.

““The object of the civil law is to secure to every human being in a community all
the liberty, security, and happiness possible, consistent with the safety of all. The
object of military law is to govern armies composed of stroig men, so as'to be capable
of exercising the largest measure of force at the will of the Nation.

““These objects are as far apart as the poles, and carh requires its own separate
system of laws—statute and common. ‘An army is a collection of armed men obliged
to obey one man.’ Every enactment, every change of rule which impairs this prin-
ciple weakens the army. impairs its value, and defeats the very object of its existence.
All the traditious of civilian lawyers are antagonistic to this vital principle, and mili-
tary men must meet them on the threshhold of discussion. else armies will become
demoralized by engrafting on our code their deduction from civil practice.

* * * * * x

‘It is greatly to be desired that the common law for the armies of the United States
should be compiled—not from the dortrines and experience of civil lawyers, but from
the experience of the best ordered and best governed armies of Europe and America.

““Civilian lawyers are too apt to charge that Army discipline is tyranny. We know
better. The discipline of the best armies has been paternal, just, and impartial,
Every general and every commanding officer knows that to obtain from his command
the largest measure of force and the best results he must possess the absolute confi-
dence of bis command by his fairness, his impartiality, his sense of justice, and
devotion to his country, not from fear. Yet in order to execute the orders of his
superiors he must insist on the implicit obedience of all in his command. Without
this quality no army can fulfill its office, and every good citizen is as much interested
in maintaining this quality in the Army as any member of it.

_ “Therefore, T repeat that the time is opportune for all who seck to honor their pro-

fession to study these subjects and help to establish the result that the ‘common law

of the Army he not controlled by the common law of another system,” proceeding
from an opposite principle.”

These discussions of Col. Birkhimer and of Gen. Lieber and Gen. Sherman bring

. out with great emphasis the essential and fundamental differences between civil and
military penal codes. The differences which will claim your special attention will,

I think, include the following:

1. In a military code there can be, of course, no provision for courts of appeal.
Military discipline and the purposes which it is expected to subserve will not permit
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¢ the vexatious delays incident to the establishment of an appellate procedure.
Oﬁowever, we safeguard the rights of an accused, and I think we effectively safeguard
them, by requiring every case to be appealed in this sense, that the commanding
eneral convening the court, advised by the legal officer of his staff, must approve
avery conviction and sentence before*it can become effective, and in cases where a
entence of death or dismissal has been imposed there must be in addition the con-
; mation of the President. ) ) o

9. Neither can we have the vexatious delays and fa11ul:e_s of justice incident to the
equirement of a unanimous verdict. Our code, and I think all military codes that
{mve preceded it, have recognized the principle of majority verdicts. To this there
is one exception, Death sentences and the finding of guilty of the crime on which
they are based must have the concurrence of two-thirds of the court. . .
-3" In our military code we have provisions for taking depositions, as of right, in
cases not capital, and upon reasonable notice to the accused. DBefore civil courts
the accused would have the right in all cases to be confronted by the witnesses
2 ainst him. . . X .

4. Tor the reasons already sufficiently indicated, the military code takes no cog-
pizance of peremptory challenges. Every challenge must be for cause.

This revision is offered to Congress at a time when reform in the criminal codes of
the several States is being much agitated. It has, however, little in common with
the revisions which State legislatures are considering. They are concerned primarily

"with the reform on the procedural side. Their effort is to do away with those tech-

icalities of pleading, practice, and procedure which encumber and often defeat the
:éii{nistratlgn of crfanal justice. Due to the fact adverted to above, that we have
no appellate court, and only a limited appellate procedure, the administration of mili-
tary justice has never been similarly encumbered. It is to be noted, however, that
such reforms as have engaged the attention of State legislatures have for their object
the adoption of certain of the fpatures of our military system. .Thls is true in so far
as they favor brevity in pleading, presentment instead of indictment, abolish una-
nimity of juries, and curtail right of appeal.

Stdtutes, provisions of which have been incorporated in the proposed Articles of War.

Section 183, Revised Statutes (36 Stat., 898)............... Article 113.
Section 1025, Revised Statutes...........oooooviiiinn. Article 38.
Section 1202, Revised Statutes.............cooeiiaiinns Article 22.
Section 1203, Revised Statutes... ... . ...l Article 114.
Section 1229, Revised Statutes............coooeiiiiiao.. Articles 117.
Section 1326, Revised Statutes........ .. ... ... ... ... Articles 11, 48.
Section 1343, Revised Statutes. .. ... ...t Article 82, :
Section 1361, Revised Statutes............o.oooioiiaen ~ - -Article 2.
Section 1621, Revised Statutes...... e Article 2.
Section 4824, Revised Statutes... ... ... Article 2.
Section 4835, Revised Statutes....... ... iiinns Article 2.
Section 5313, Revised Statutes...........coeevmmaaaan.. Article 80.
Act of Mar. 3, 1877 (19 Stat., 310)...coveieiii Article 37,
Section 4, act of June 16, 1980 (26 Stat., 158). ... ........ Article 107,
Act of Sept. 27, 1890 (26 Stat., 491). ... ... ... ... . ... Article 45.
Section 2, act of July 27, 1892 (27 Stat., 278).............. Articles 19, 31.
Section 3, act of July 27, 1892 (27 Stat., 278).............. Article 54.
Section 4, act of July 27, 1892 (27 Stat., 278).............. Article 113.
Section 1, act of June 18, 1898 (30 Stat., 483)............... Articles 7, 10, 14, .35.
Section 3, act of June 18, 1898 (30 Stat., 484).._....... .- .- Article 50.
Section 4, act of June 18, 1898 (30 Stat., 484) .............. Article 37.
Section 5, act of June 18, 1898 (30 Stat., 484). _............. Article 2.
Section 6, act of June 18, 1898 (30 Stat., 484)............... Article 105.
Section 1, act of Mar. 2, 1901 (31 Stat., 950)............... Article 24.
Section 7, act of Jan. 21, 1903 (32 Stat., 776), as amended by

section 5, act of May 27, 1908 (35 Stat., 401)............. Article 54.
Section 8, act of Jan. 21, 1903 (32 Stat., 776), as amended by

“act of June 12, 1906 (34 Stat., 255) ... coi it Article 2.
Act of June 30, 1906 (34 Stat., 750). ... ceoeiiiiiiaaans Article 111
Act of May 11, 1908 (35 Stat., 109) .o eeueeirerianeennaaanns Article 106.
Act of Jan. 19, 1911 (36 Stat., 894)..... .- e Article 117.
Act of Mar. 3, 1909 (35 Stat., 748) - e eceenermeenaneoanaioans Article 2.
Section 33, act of Mar. 3, 1911 (36 Stat., 1097).............. Article 116.
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I believe that with this preliminary statement wo shall be in better
position to take up the code, article by article, and discuss in detail
the changes that are to be made.

Senator Corr. I think that is a most admirable statemont,

The Crrarrman. It is very clear.

Senator Covr. It is admirable in its analogies, in its historica}
review, and in the clear and concise way in which you state the dis-
tinction between the Civil Code and the Military Code. It is a very
interesting subject.

The Crrairman. Very interesting, is it not? What do you say
Senator Colt? Shall we take up this code seetion by section !

Senator Cort. I should follow whatever course you think is proper
Mr. Chairman. S

The CHalRMAN,
that.

Gen. Crowper. I'will first ask your attention to the comparative
print which is before you, and to the table of contents on the first page.
This will reveal to you the reclassification and rearrargement of the
articles. The entire code has been grouped under five prineipal
headings, and the subheads carry the classification furthor. [f the
revision had no other merit than the grouping of the articles scientific-
ally, it would I think merit consideration for that reason alone. It
will greatly facilitate a study and understanding of the code b
young officers entering the service. On the second page you will find
a table giving the present and the proposed number of ‘the articles,
A glance at it will indicate the amount of transposition, reclassifica.
tion and rearrangement which was found necessary.

Senator Cort. This is a very difficult piece of work.

Gen. CrRowpER. It has involved a great deal of painstaking effort,

Senator Corr. I refer to this synthetically constructed work.

Gen. CRowpER. Now, if you will turn to page 3 you will find
the proposed legislation in"the left-hand columu, the existing law
which it is proposed to replace in the right-hand column, and follow-
Ing cach group of articles, the explanation of the changes made,
You will observe that article 1 is a substantial rostatement of the
existing law. It embodics definitions. In article 2 an attempt is
made to enumerate the scveral classes of persons that are subject
to military law and to include these in the descriptive phrases “any
Ferson subject to military law’” and “persons subject to military
aw,” which it has been found convenient to employ in drafting sub-
sequent articles. It is in this article, subhead (a), that we find the
provision referred to in my initial statement, which malkes the militia
when called into the service of the United States by the Prosident
subject to the Articles of War from the date of notice of such call.
I have called attention to the fact that, as the law now stands, if the
militiaman neglects or refuses to report under such call and to be

mustered in, he may be tried by a court-martial and punished therefor;
but he is not placed thereby any nearer to the Federal service or
military control. Of course, if the call is to bo effectual, that is, is to
result 1 specific performance of military service, the militiaman
must be subjected to the Articles of War from the date of notice of

the call, so that he can be treated as any soldier absent from his
command.

Then, Mr. Judge Advocate General, wo wil
) = ) 0

- sters, laborers, interpreters,

~subjection to the Articles of

& \f?o;»wé & T
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Further on in the article, subhead (¢), you will find new language.
f reads as follows: o i
i ficer or soldier of the Marine Corps when so detached [that 1s; lor
eﬁg%?ﬁdéh’l;hﬁﬁ; %vc(i}‘d%rsc?f the Presid\(;nt]t, mstﬁr be tried by fo%o&rz-ﬁgzga; fi(:)rrai;g
8 i al Articles of War for the government :
Oﬁegsgaf:(ﬁﬁllgrllttfegnzggngltgf?en;elgo?;mitted against these articles he may be tried by
o naval court-martial after such detachment ceases. . —
ity for thi isi s revealed by our experience las
e necessity for this provision was revealed > eX]

‘ egl at Vera gruz. Thle Marine Corps cooperated with the Arnlqy a(;,
ihat place and, under the authority of an act of Congress, Was p a‘(;ed
n duty with the Army by order of the President. During the IK)I io
ﬁetachments of the Marine Corps are so placed on duty with the frﬁlly
they become subject to the Articles of War for the government 3 ] g

Army. On the last day that the Marine Corps was so detache an
serving at Vera Cruz, a soldier of that corps committed a very sex 1(;11.5
oﬁ'ensg~an assault of the grade of felony. Pending actm]:lf. 1111 is
ase, the order of detachment was revoked and he resumed his pl %ﬁe
sv'ith} the naval forces and came under the Articles of War for ‘(z
overnment of the Navy. The Navy Department assumed that i
could bring him to trial for his offense co_mrmtted while he _viras on
duty with “the Army, as the offense committed by him was li {eWIie
an offense denounced and punished by the Naval Code. He was su A
sequently arraigned before a general court-martial of the Navy, an

there plead to the jurisdiction of the court, claiming that his offense '

was committed while on duty with the Army and was an offense .

ishable only under the Army Code. ! _
g{g;lz{ld proceeﬁed with his trial. = He was found guilty and Sefntfan(éeg
to imprisonment. He sued out a writ of 1}abea§ corpus be 0112 t{}e‘
United States district court of Philadelphia. The judge 'tO% Ul&
view that the naval court was without jurisdiction, and disc art,(z \
the man. The usual procedurs would have been for the lﬂgv.yg )
have turned the man over to the Army for trial. Had this been

done we would undoubtedly have had a plea of double jeopardy to

j sult was that the

1 with. The case was not followed up, and the result was t
;ixf:n glot off without adequate punishment. The proviso 111'3&1'};6(%
here is to clear up that situation, or rather to make 16 impossible o
occurrence in the future.

Wo now come to subhead (), and here there is a éha.nge in the Taw—

i All claim your attention. In the present conc_ht)lon of our
X?éfc}ie: éf CVVar “}retainers to the camp” (. e., oﬁicersd ‘S{eI‘V.‘antS,
newspaper correspondents, telegraph gpe.rators,.ejoq.), arll . petlson?
serving with the armies in the field” (i. e., civilian clerks, eamd
T guides, contﬁaotlsurggons,toﬁifgczm(}ié :ﬁd

lovees of the provost marshal general’s department, otlice
fﬂnégl(e)glploycd on }transpo;‘ts, etc.) are made subject to (113110 1A_{'tlglest }(1)2
War only during the period and pendency of war an whn.e mna e
theater of military operations. A number of persons w ofma 01g1s
to accompany the Army, not in the capacity of retainers orlo per}s1 s
serving therewith, are not included. They constitute a c. asshw 0S8
War 1s gmb?i as Xeceszayryl;s t%et :1“((,}'18(32
y two classes expressly mentioned. According!
-ﬁist%gerSZXpanded to iIIDIChld}GT also persons accompanying the Army.

- The existing articles are further defective in that they do not permit

the disciplining of these three classes of camp followers in time of peace

{

/

The ecourt overruled this' -

!
\
}
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in place " e
extlz\,nd(:n%) “ih\l(_’l‘l.th“ civil jurisdiction of the United States doeg
porsons 4 t‘l\]fol(l,l ¢ 1% Is C,int.myy to international policy to sub]'(\(.t‘S nO}tl;
» local jursdiction, or where, for 1 JeCt sue
of the local jurisdietion i , or where, for other reasons, tl -
' sdie ; . .. . 1e ]
J ction 1s not applicable, thus leaving these (-]as‘::’
’ 8

practically without liability to punishment for their unlawful acts
e C S

Eﬁl(]llo‘jdsll)mrh (;i}l-culnst:u_u:cs —as, for oxample, where our forces a
Comoadia N 511V1[< L camp followers are permitted peaceful tr:msit:'tilcjcomh
o a(c COln, ‘ exical, or other foreign territory, or where s‘u('h%ough
territor;lpz;lsn$i atll“lc engag({,d in thle nonhostile oecupati(n{ of foggicgs
DY as the case during the Interventi 3~7 1 !
: , ase ervention of 1906-7
tion“{rlls% 1t1(t)> aelaera"ce_ o little. T served during the second iﬁltecrgba'
pon in, Cuba. Sevein}rllllllrzlnlll c(liel(“ik l(l)i thef Cﬁ)]llnliSSﬂl‘V Department e?[g
ezzled si: eV e dred dollars of the public fund ¢ ;
;iriicrzlolxield e% until the auditor discovered it h%rc, and atst;ha{tt;l 1o e
ma errilbezglccl:nmhte‘}flc%fiom dlllty in Cuba. Ilowever, let us s&})epzhe
ement had been discovered while Y 1 o
The laws of the Unit et ey dn €
h ed States were not operati uba,
. Te perative there t
]ga,lllllf}sg?clg}sh thfe offense, and no civil court of the United Oszlfstneou}llme
jurisdi t}on of offenses committed there. No militar (-<;u ‘tS d
11, ur usrcn 1ecd1001; Sc())vg a clltvﬂlan_accompanying the Army th}él‘el 1In }%%d
. e the alternative would have been to ask th ;
« 7 + « tl
g?sli)rt:,ntoo ftfake up the burden of that man’s trial his gffellll(;ccl;lban
a0 0. Cometns% against thfe Cuban law. He escaped trial by ezrﬁ
s 'ts by reason of the fact that he } ‘ . X
U 3 9 hat he had come back
thrélrtee;lofzifsls: bl‘te“%oe%ght 1}30 1115}\170 1hlm extradited and tackelfob;}cllg
al; g we had filed our application, s
Sﬁ)v{ffnlllent came to consider it, it was folu}rjld th;tn{;ﬁ;lyfllﬁl(ei ?uban
Whié hnnesty‘ groc!amathn upon the evacuation of Cuba (in isé)%%d
yhich CSXSIG this man’s case. He is here at large in the United
Stat v\;’o(u d ﬁgvterllai ;; I%O'Sskl)}:l)le'b Under the article T propose suchea
\ h riable by court-marti ‘
paflgllgﬁ] the Arm}If—]though in tizno of pmcl(f tel a8 o person accom-
her case: It has happened, and ma . 1
_ ] d, and may happen aga he ’
%V;‘}I)Ig; v‘vllllf (};e;ili(r)luréi in pea(‘eitul transit throug}?%anaﬁialrlll }tgl};iiotrl;e
a foreign Government gives permission for the t of
f}irégtélﬁénlllagon %0 pass through its territory the permission i{:g(ngf)Sca(I)'f
nes o Unil‘z 1({)% from. the local laws; but in the assumed case 1o lav;
St follo{%ve1-sta;i$§1 \ggll]ll(} be _operatlve in Canada to punish retainers
LR , er persons accompanying the troops througﬁ
th;r};ev (S‘?‘Ef(?lli)rlll t(iove%nnept b h%_s permitted us to recnforce Alaska by
' g e. he situation may arise th X s
L . y arise that the Army ¢
! ﬁﬁﬁ?gn}fs (langaged in the peaceful occupation of foreionyt;ﬁr?ggrle
s forptllfé e;ung r?digat t?xt%ptixn*le are compelled to rgcognize th{;
_ _ x: ent whi int ‘
W%(flh I think there can be no objeccltionhave nfroduced here and to
1here remain to he noted no further chai 1 i
ex;?vyéng law. I have covered all the chanzgges 0 article > from the
' may pass over articles 3 and 4 by the s
3 anc v the statement
SH%‘I})}g Canlfﬁ?\aitme{}t of Iprowsmns of the act of April ‘??’Shaltﬁ)t]&ey e
IAIRMAN. Yes; I served fer .ommittee
that s Ve 1 befOI'eOiI%.the conference committee when

e

-

1 .. Gen. CRowpER. These
“Congress at that time, and I have no change whatever to suggest in

‘potice that every one of our punitive

law.

" Thave so amended the

-
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are 2 of 10 articles that were accepted by

them. ,
The same is true of articles 5, 8, and 12, relating to the composition,

gppointment, and jurisdiction of general courts-martial.
‘Articles 6, 9, and 13, relating to special courts-martial, are likewise
arts of this group of 10 articles that Congress enacted in 1913.
1 have introduced one change. That change is to state the punishing
ower of the special courts-martial in the form of a limitation upon
the punishing power rather than in the form of a grant. You will
articles terminates with the
“ghall be punished as a court-martial may direct’’;
ower of a court-martial we must state
and not in the form of a grant.
They are a re-

phraseology
and if we want to limit the p
it in the form of a limitation,
The same remarks apply to articles 7 and 10.
enactment of existing law, without change.

- U You will notice that in article 14, which deals with summary courts-

mortial, I have broadened the application of the existing law to
include persons that were not included under the terms of the existing
In article 2 we have defined the phrase “‘persons subject to mili-
tary law”’ as including numerous classes of persons who are attached
to armies or serving with them; and we have included inmates of
such institutions as the soldiers’ homes and the Army and Navy
hospitals. Now, there is no reason why the summary courts should
not try these persons. As at present organized it is a soldier’s court.
articles as to bring all persons embraced within
law’’ within its jurisdiction

the definition ““persons subject to military {
It tries only minor

except officers and certain ather excepted classes.
c2ses. .
The CHAIRMAN.
Gen. CrRowDER. The minor cases that you
courts. . )
Senator Corr. I should suppose that all this proposition that you
are now speaking about might have been subject at some date to
objection about including this class of people within it.
Gen. CrowpER. They are included under the existing law.

Senator Cort. They are? »
Gen. CROWDER. Yes; all except persons accompanying an Army.

Senator Corr. Very well.
Gen. CrROWDER. I have not extended the jurisdiction of courts-
martial over anybody not now included except in the single instance
to which I called your attention, viz, persons accompanying the
Army but not serving with it and who do not fall under the special
~designation of ‘‘retainers.’” You have no idea, Senator, unless you
have been with an army, how many people manage to attach them-
selves to it; and they have the same capacity to embarrass the opera-
tions of the Army that the retainers and camp followers have, or that
the teamster has who is serving with the Army. They are accredited

These are noncapital offenses?
try in your police

- sometimes by letters from the Secretary of War.

Of course, I have stated the punishing power of the summary
_court, like that of the special court, in terms of limitation, rather

than terms of grant, and for the same reasons.

e



40 REVISION OF THE ARTICLES OF WAR.

{hltlcle 11 (%(‘avls with ;t‘h(\. appomtment of judge advocates. The
present code says that ‘‘Officers who may appoint a court-mart;
shall be competent to appoint a judge advocate for the same el

Senator Corr. Where are you now ? S

Gen. Crowper. I am on page 11, article 11

Senator Cort. Yos; I sce. ’ .

Gen. QROWDER. The article has been recast so as to eive the righ
to appomt assistant judge advocates. It not infroqﬁently oceu !
that we try very important cases, and the accused appears witl o
array of civil as well as military counsel. Under the present c-loaln
we can only appoint one judge advocate, and it is sometimes nocoséqi-e
for him to have an assistant. Then, again, I wanted this rovisi
for the further reason that I could use it to educate oﬁi('.g‘l's ilib’lg?n
dutics of prosccuting officers. It carries no emolument or pa %e
simply enables you, while naming the judge advocate of a C(;l%;‘.t t§

3 N - » aaata a - o
;)1?(1)181((‘,’033((;11(.)1 more assistants to help him carry the burden of ’the

Article 15 is new. - We have included in article 2 as subject
military law a number of persons who are also subject to trial ‘b0
military commission. A military commission is our common—lmz
war court. It has no statutory existence, though it is rococrnizod(b
statute law. ~ Aslong as the articles embraced them in the d(\%ivndtior}lr

persons subjoct to military law,” and provided that they might b
tried by court-martial, T was afraid that, having made a s ocisﬁ
provision for their trial by court-martial, it migl’ltbbe held thft the
provision operated to exclude trials by military commission and

other war courts; so this new article wias introdiced:
Arr. 15. Nor ExcLusve.—1TT rovisi i
L1502 EXCLUSIVE.—The provisions of these articles conferring jurisdicti
_ B _ hese articles ¢ g sdicti
élopollé comts—_mm tial shall not be construed as depriving military commissigns. prov:slé
oruHS’ or‘o%hel military tribunals of concurrent jurisdiction in respect of offenders
° _oflenses that by statute or by the law of war may be triable by such military com-
118510118, provost courts, or other military tribunals. ‘

It just saves to these war courts the jurisdiction they now have
and makes it a concurrent jurisdiction with courts-martial, so that
the military commander in the field in time of war will be at li'bert(;
to employ either form of court that happens to be conveniengr
Both classes of courts have the same procedure. For the information
ﬁi ;EE(; ecfomnéltIte_e antd 1in explanation of these war courts to which I

erred I insert heroe ¢ cplanati y inthrop’s Mili
pove refc PI‘{’cedents—l( re an explanation from Winthrop’s Military

The military commission—a war court—had its oriein in G. 0. 20

: y ) i ) S orig . 0. 20, Headquarters of
Ellle. Allmy a.t‘.’l ampico, February 19, 1847 (Gen. Scott). Its jurisdic{,ion wa(é confined
alnly to criminal offenses of the class cognizable by civil courts in time of peace
committed by inhabitants of the theater of hostilities. A further war court was
orlglna@ed by Gen. Scott at the same time, called “council of war,” with jurisdic('i(;n
t';l?htry the same classes of persons for violations of the laws of wai‘,'mainly guerrillas
“7;86 t?yod]ur‘lsc_hctl_ons were united in the later war court of the Civil War and Spanisﬁ
N p(’ill%o s, for which the general designation of *‘military commission” was retained.
186(?3 military commission was given statutory recognition in section 30, act of March 3
1863, aﬁld in various other statutes of that period.  The United States Supreme Cout
22?8) ac dngwledgod tlrle validity of its judgments (Ex parte Vallandigham, 1 Wall.,
the]C?iIivil ‘/grlaermmzl v: l‘enngsseg. 97 U. S, 509). It trigd_ more than 2,(500 cases during
bhe an 1ec9nst1_uct10n period. Its composition, constitution, and proced-
- follows the analogy of courts-martial. Another war court is the provost court,
an inferior court with jurisdiction assimilated to that of justices of the peace and solice
courts;]?u}fi other war courts variously designated ‘‘courts of conciliation,” ‘]‘arbi-
trators, military tribunals,”” have been convened by military commanders in the

exercise of the war power as occasion and necessity dictated. l

“'.Yet, as I have said, these war courts never have been formally
" guthorized by statute.

his plea”’ the judge advocate
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Senator CoLt. They grew out of usage and necessity ? :
Gen. Crowper. Out of usage and necessity. I thought it was just
as well, as inquiries would arise, to put this information in the record.

Senator Cort. Yes. )
The CoAIRMAN. Article 16 is merely a restatement of article 79%

Gen. CROWDER. Yes, sir. :

We come now to the general subject of procedure and to article
17. That article deals in part only with the right of the accused to
counsel. We have always had, in our articles of war, a provision
that the judge advocate or prosecuting officer should take on certain
duties toward a military accused. In the absence of counsel for an
accused soldier the judge advocate is charged with his defense, but

- the existing law imposes upon him only limited duties.

The CHAIRMAN. That is, to advise him not to incriminate himself ¢
Gen. CrowpEer. It provides: “But when the prisoner has made
“shall so far consider himself counsel
for the prisoner as to object to any leading question to any of the
witnesses, and to any question to the prisoner the answer to which
might tend to criminate himself.” That was article 69 of the code
of 1806, and it was inserted in the code in 1786 by the Continental
Congress. 1 say, in regard to that (reading):

The article seems to assume that an accused would be unrepresented by counsel
and was introduced into our code in 1806, at a time when it was unusual-for an accused
to be represented by counsel. It is now the rule rather than the exception that an
accused person is represented hefore a court-martial by counsel of his own selection,
either civil or military. Since 1890 orders have imperatively required the demand
of the accused for military counsel to be met, except in the single instance where the
individual officer desired by an accused was not available. In the case where an -
accused is represented by counsel of his own selection the law should not impose upon
the judge advocate any part of the counsel’s duties; and clearly where the accused
is unrepresented by counsel the judge advocate should be required to look after and -
safesuard all his legal rights and not two of them. The new article so provides.

The CmarMaN. The only suggestion I would make there is to
inquire whether just at this point you would insert the right of the
accused to be represented by counsel, rather than leave it by impli-
cation, or for another article. You can tell me whether it is covered
later on or not.

Gen. CrowDER. I should like to. deal with that later on, if I may.

The CuamrMaN. Certainly, My idea was, in presenting it to you
bere, to suggest that after the end of the third syllable of ““pro-
ceedings,” in line 5 you insert, ‘“the accused is entitled to be repre-
sented by counsel,” so that it would read:

"The accused is entitled to be represented by counsel, but should the accused be
unrepresented by counsel the judge advocate—

And so forth. .

Gen. CROWDER. It occurs to me at once to accept such an amend-
ment. At present the accused has not this statutory right, although.
‘he does nof suffer from the fact that he is lacking in the statutory -
guaranty. As I have said, orders issued as early as 1890 impera-
tively réquire the detail of counsel on the application of the accused,
and counsel of the choice of the accused, if such counsel be available. -
But right here we come up against a practical difficulty. It not
infrequently occurs that an accused officer or soldier will apply for
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the detail of an oflicer of the Army as counsel who is not availab]

by reason of the duty upon which he is engaged or the distm(lt ) % ¢
tion at which he may be serving,  Two or three vears aeo an o,[It‘S o
was being tried in Alsska for the embezzlement of quit(!bn laree o
of money.  He had been the dishursing officer of the Alaskan Rﬁum
Commission, e asked for the services of a particular Oﬂicvroad
(j‘()llllS(‘l \\"1‘.0 af that thine was performing very mmportant duty Lt tﬁs
School of Application at Fort Leavenworth, Kans. O course the
Government could not assume the burden of sending that ollicg1- b
o great expense of mileage, all the way to Alaska o 1'0})1'(»301'1& ’t}?t
accused officer before a court-martial, and the oflicer making the a ;
plication was advised that he could have counsel of his own :(\](\cti(()p-
provided he confined himself to a field of sclection where it ;Vould k?’
reasonable and proper for the Government to assume the incideni
expense. I mention this as an extreme case.  Ordinarily militay

accused are not unreasonable in their demands for counsel and sefe b
from officers immediately available and serving at the place \Vh@l(?

the trial is had.  Whatever provision is inserted in the code giviﬁe

the accused a statutory right to counsel, it should certainly be no -

tﬁgac(lllut tltkm‘thc ;1ght of a civilian accused.  No civil judge having
iy to appoint counsel in any criminal case would permit an
accused to draw upon a distant State or a distant quarter of the State

in which he was being tried for counsel, but would confine him in his -

choice to lawyers immediately available and ordinarily in attendance
upon the court. l
‘ I can assure the committee that, as a matter of practice, every
il equestt of this kind is granted, unless it involves the Government in
b (()3 th}:; rf?nspoi ba%_lon charges to get counsel selected by the accused
he place of trial. I think there is little or no complaint in the
service on this score. In practice, a great majority of military
ac%l}.lscd are represented by counsel, even when there is a plea of guilty.
e Cmairman. My suggestion was not broad enough to cover
counsel of his own selection, but merely, if there was no affirmative
statement that he was entitled to counsel-—whether of his own selec-

tion or selected for him—that an affirmative statement should be made -

somewhere in the Articles of War.

Gen. CrRowpEgr. I do not just at this moment recall the particular
place in this code where that matter may come up again; but if you
will pass that question until we get to it, and remind me at the con-
clusion of the hearing, if I have not covered it, that I have the duty
of covering it, I shall be prepared for a meeting of minds on that
subject.

Senator Cort. Do you follow the analogy of the civil courts there
and provide that the court-martial shall appoint counsel? }

Gen. CrowpER. The court does not exercise the power of appoint-
ment of counsel with us. The application of the accused for counsel
ordinarily precedes the convening of the court, and is addressed to the
local commander or to the convening authority. If, however, the
case has advanced to the point where the accused is ready to be
arraigned, and he has no counsel, he can make his application directly
to the court, and the court will communicate it to the local command-
ing officer or to the convening authority, and the counsel is furnished.

_Senator Corr. Right on the surface of it, I should favor a pro-
vision that the accused should have counsel, rather than trust to the

P

. so that the analogy to the civil court is complete.
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“-judge advocate. I do not doubt that perhaps in practice he does

ave counsel.

The CuAmrMAN. You mean, in the event that he did not employ
counsel of his own, or select counsel, that counsel should be appointed
by the court-martial in criminal cases ?

Senator Cort. Yes; exactly. »

Gen. Crowper. That it should be given to him as a matter of
statutory right?

Senator Cort. Yes.

Gen. Crowper. That is exactly what he has to-day; so there

- would be no objection to putting it into law.

The CratrmaN. It is obligatory ?
- Gen. CROWDER. It is obligatory to appoint counsel for him upon
his request. '

Senator CoLT. Does not that strike you favorably, Mr. Chairman ¢-

The CuarrMAN. Yes; it does. We will leave this article open,
then, until after the close of the hearing, and will not discuss it
further at this time.
 Gen. CrowpER. You will notice, when you come to deal with
article 18, that it is a substitute for existing article 88, and that that
article gave the right of challenge only to the prisoner. But from
time immemorial the judge advocate has exercised that right also,
Both prosecution
and defense can challenge any member of the court for cause. If
this practice of the judge advocate challenging members of the court
is to survive, I think it ought to have the express sanction of statute

 law. Its present basis is In the common law military.

The CuairMan. Now that you are extending the jurisdiction of the
court-martial, you would not think it wise to include there, say, one
peremptory challenge? He has only challenges for cause. He has
no peremptory challenge. : ,

Gen. CRowDER. No peremptory challenge at all. I should depre-
cate the introduction into the military code of the right of peremp-
tory challenge, and I will ask you to think particularly of how that
would operate in time of war, and also to consider that there is an
absence of complaint against thet provision of our stetute law which
excludes the peremptory challenges. These latter have never been

- known to our military code and never sanctioned by, I believe,

by any military code of England or America.

The CuARMAN. My question was not intended as a criticism, but
merely for information, in view of the enlargement of the jurisdiction.

Gen. Crowper. We come now to article 19, which prescribes a
form of oath of members of a court-martial and the judge advocate.

The oath is archaic in form. I have not thought it necessary to
change it, except to give the right to affirm instead of to swear.
You will notice that we.sre required to swear that we will administer
justice not only impartially but ““without favor or affection.” That
comes down to us from the British code of 1765.

Senator Corr. ““Or hope of reward.” :
- Gen. CRowpER. You will notice that T have broadened the applica-
tion of the articles to include everywhere a provision for affirming as.
‘well as for swearing; and I have cut out of the old law so much of it
as requires the judge advocate to take an oath that he will not dis-

L ~ close or discover the vote or opinion of any particular member of the
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court-martial. That was the provision of the article of 1806, which
was copled from the British articles; but these early articles were iy
force at a time when the judge advocate was permitted to sit in the
closed sessions of the court, and hear the discussion of the mem.
bers upon guilt or innocence, or any question of the admissibility op
rejection of evidence. You passed a law here a few years ago which
excluded the trial officer, the judge advocate, from the court durine
its closed sessions: so he has no longer any opportunity which is not
the public’s as well to know what the vote or opinion of a member of
the court is.

I have, therefore, eliminated that from the oath. He is now re.
quired to swear only that he will not divulge the findings and sentence
of the court to any but the proper authority. The findings and sen-
tence are communicated to him by the court at the conclusion of the
trial, but not until then.

Now, article 20: The existing law says that—

A court-martial shall, {or reasonable cause, grant a continuance to either party, for
such time and as often as may appear to be just: Provided, That if the prisoner be in
close confinentent the trial shall not be delayed for a period longer than sixty days,

That was Civil War legislation. It is preserved in new article 929
except the proviso which provides that in case of close confinement
trial must not be delayed longer than 60 days. Trial must of neces-
sity be delayed more than 60 days in certain cascs or other distant
possessions in order to secure evidence from Alaska or the Philippines
for use in the United States, or the reverse. The right of the accused
to a speedy trial has, however, been carcfully guarded by proposed
article 70, under the terms of which any officer who is responsible for
unreasonable or unnccessary delay in carrying the proceedings against
an accused to a final conclusion “shall be punished as a court-martial
may dircet.”

Senator Corr. I always like a general phrase in a code, rather than
to have a limitation put upon it, where circumstances may be such
that you may have to make an exception.

The CoamrMaN. Senator, these articles are so very logically and
comprehensively drawn that I feel considerable diffidence even in
making suggestions.

Senator Corr. So do I.

The Cramrman. Here is one thing we must consider, however:
When these articles asrevised comeupon the floor of the Senate, certain
difficulties may be experienced in view of the fact that we are enlarg-
ing the jurisdiction to cover certain civilians, which it seems to me
very necessary to do. Such is presented by this very broad power
of continuances on both sides \Vlll)ﬂe the accused is confined and not
subject to bail. Would not it be wise to make some broad limitation
there, in the absence of war, and in the States as distinguished from
the Territories ¢ i °

Gen. CrowpER. May I ask you please to turn over to page 41,
article 70, to show you how the rights of an accused have been
guarded? The new law there says: '

The charge against any person placed in arrest or confinement shall be investigated
promptly by the commanding officer or other proper military authority, and imme-
diate steps shall be taken to try and punish the person accused or to dismiss the
charges against him and release him {rom arvest or confineinent. Any officer who is

responsible for unreasonable or unnecessary delay in carrying the case to a final con-
<lusion shall be punished as a court-martial may direct: Provided, That in time of

4
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eace Do person shall, against his objection, be brought to trial hefore a general court-
martial within a period of five days subsequent to the service of charges upon him.
The accused shall be furnished a copy of the charges against him on his request therefor,

That is the provision of this new code which looks to prompt
arraignment of an accused and prompt settlement of all matters
preceding his arraignment. Is it sufficient, in your judgment ?

Senator Corr. That provision would not specifically - apply,
would it, to a court-martial itself ¢ Article 20 says ‘& court-martial.”
Does not the provision which you have just read have application
to the steps leading up to the court-martial ¢

Gen. CROWDER. Yes; to the steps leading up to it.

Senator Cort. Now you are before a court-martial. The accused

. is before the court being tried, and there is the general provision:

A court-martial shall, for reasonable cause, grant a continuance to either party for
such time and as often as may appear to be just.

You could or could not insert in there some limitation on this
general provision.

Gen. Crowper. The General Staff is responsible for article 70 in
the form in which it appears in this revision. As I had it drawn
and as the Senate has twice passed it, it provided time limits upon
every step necessary to get the man before a court-martial for trial

" and required the officers responsible for taking those steps to report

at the end of the prescribed period why he had not been able to bring
about arraignment within the period prescribed. I preferred that
provision. 1t gave us all the advantages of a definite time schedule
and it introduced the element of elasticity which would enable a man,
for cause duly established, to vary the time limits imposed. I should
like to bring to your attention at our next hearing this earlier form,
which I think will silence all objection as to any tyranny or bad treat-
ment of an accused in the matter of delay. In drafting this early
article I followed the provisions of the latest British code, but this
early form of article will not reach the case of the man who is already
before the court. Every code has left to the discretion of the court-
martial the matter of continuances.

~ The CuargMaN. If it meets with your approval, Senator Colt, T
should like to ask the Judge Advocate General to present his substi-

.tute at the next meeting so we can consider it.

Senator Corr. Yes; by all means.

Gen. Crowper. 1 should like to do it, because personally I should
like to see it put back into the code. I did not choose to make an
issue with the General Staff. They did not want these time limits
put upon their action. Now, you will notice that the existing article
has some time limits: ’

. When an officer is put in arrest for the purpose of trial, except at remote military
posts or stations, the officer by whose order he is arrested shall see that a copy of the

_ charges on which he is to be tried is served upon him within eight days after his

arrest, and that he is brought to trial within ten days thereafter, unless the necessities
of the service prevent such trial; and then he shall be brought to trial within thirty
days after the expiration of said ten days. If a copy of the charges be not served, or
the arrested officer be not brought to trial, as herein required, the arrest shall cease.
But officers released from arrest, under the provisions of this article, may be tried,
whenever the exigencies of the service shall permit, within twelve months after such
_release from arrest.

- That is the existing law.
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The Cuammax. Article 93, on page 14, contains a further limi-
tation:

A court-martial shall, for reasonable cause, grant a continnance to cither payt
for such time and as often as may appear to be just: Prowvided, That if the prisoner be
in close confinement the trial shall not be delayed for a period longer than sixty days,

Gen. Crowper. We found it absolutely impossible to compl
with that proviso after the Philippines were acquired.  We had t,
delay trial longer than 60 days, because we could not get mail oyt
there and back and get depositions in his casc in that time. Ordi-
narily, a man Is not in arrest when he is before a court-martial for
trial, except in the very gravest cases.

The Corarrman. Would this limitation be too radical?

Provided, That exceptin the case of offenses committed in the T

ing war, or when the prisoner isin close confinement, the trial shall not be delayed fop
a period longer than sixty days

Gen. Crowber. You mean to make the proviso inoperative as to
offenses committed outside of the geographical limits of the States
of the Union and the District of Columbia ?

The Cramrman. Yes. :

Gen. Crowpzrr. The trouble with that is that in many casss, the
man would commit the offense out there and be brought back here
and tried in the United States: or, committing his offense here, he ig
transported out there and is tried there for offenses that are not dis-
covered until he reaches there, or that are committed upon the eve
of embarkation.

Senator Cort. Is there any phrase in the Constitution itself, or
the 1ﬁrs‘u 10 amendments, that the accused shall be entitled to a speedy
trial?

Gen. CROWDER. ‘‘A speedy and public trial in the district in which
the offense is committed.”

Senator Cort. Yes; I do not know that there is any provision which
goes specifically to the point that the court itself, when the prisoner is
before the court, shall not interpose with any unreasonable delay.

Gen. Crowprr. The discretion of the court to take care of the
rights of the accused after he is arraigned has, I think, been generally
relied upon,

Senator Cort. Of course, I have been in that atmosphere so much
that I agree with you about it. I do not require any provision.

Gen. Crowper. This article has a very Interesting history,

Senator Covr. But this article, as framed here, rather looks to a
continuance rather than to immediate trial. It says, ‘‘as often as
may appear to be just,” as if they could continue along a court martial
and keep the prisoner confined.” I do not know whether any general
expression could be put in there saying that the trial should not be
unreasonably delayed, or anything of that kind, or whether it would
help the accused any.

The Cramrman. You see, in the adoption of article 20, we climinate
the proviso of article 93, which says that if the prisoner is in close

confinement the trial shall not be delayed beyond 60 days.

Senator Corr. Yes; exactly.

Gen. Crowper. I will say that there is no real ground for any
solicitude on that question, because during my 38 years of service
there have been, I think, few, if any, complaints as to a court-martial
delaying trials.” There have been comp{)aints against commanding

erritories, or dyup. -

S0
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, iti imi dings; but take into
: for not expediting the preliminary procee ;

:ggl(;?flzrabion thepconditions under Whl(f;}}0 1i)ur co%rﬁs nzl;:-(;t;m glﬂ;f:li:
‘ bled, anywhere from 5 to 13 of them. ey a1

are g’sst?llfll'ough Wi}173h the case as anybody can be, @nd.theyhpyofcie%d
» geditiously in the hearing of the evidence and recording their fin (i
‘..exps The delays occur not there, but in the preliminary steps, an

e ctimes in the action of the reviewing authorities on the case. "

SOr'i}he CuAIRMAN. Is the granting of continuances frequent in mili-
ia 1 ) .
‘t&rG}r’eflljle(lllIS{(')WDER. They grant continu_zuﬁce}s1 under fabo:llt the ISZE?
Jimitations as a civil court does and with the same freedom. us

hgiltt%}ﬁ our practice is more liberal, perhaps, than in the fcwg
“courts, for we are a little bit chary of denying applications of a

'cgcuse’d. There have been many instances where the reviclaw;rﬁg
.‘:,uthorities set aside proceedings, instances where 1t 1s tgougo t rts?
substantial rights of an. accused have not been preserve t ou s
‘martial are very chary about turning do‘ﬁl ant aﬁ&liﬁl‘c}l’o;a 1?tr (if (35(1)1 -
ti ce. So 1 would say that you could not : ¢ ;
.g]élcﬁaarwlvhere there was less criticism to deal with than in this par

" ticular article; but I am anxious to render the committee all the aid

iting i datory requirement
toward writing in the statute law a very man ¢
’fe?cilin toward semglring expedition as to all steps necessary to bring
2 man%)efore a court and give him his judicial chance. . ol 845
(Thereupon, at 12.20 o’clock p. m., a recess was taken until 8.
.o’clock p. m. of the same day.)

AFTER RECESS.

At the expiration of the recess, at 8.45 o’clock p. m., the sub-
ommittee reassembled. ]
¢ Present: Senators Lea (chairman) and Colt.

ER, UNITED
ENT OF BRIG. GEN. ENOCH H CROWDER,
STATEM : STATES ARMY—Continued.

en, wpER. I should like to go back to article 17, on page 12,
'Wh?(?lrll d(ggl(; with the subject of counsel, and correct somei 1(1111sa'ppr§;
hension that my comments on that article may have led you
en}i%i*ts%mf will say that this article is the first one that we gnflountgg
in this code where we are reminded that a military acguseth as_nth
certain constitutional rights of a civil accused. Un eé. e s'ﬁed
“amendment to the Constitution, I believe, a civil accus% (lls’r%n t? lod
to the aid of counsel at his trial. The courts have decide . af the
guaranty applies only to prosecutions before the civil cour qs o tho
“United States, and has no application to military courts, So, 1:ted
“us, counsel is a privilege; it is not a right; and at present 1t 1s regu

by paragraph 961 of the Army Regulations, which reads as follows:

i 3 ral or ial court-martial is
ding officer of the post where a general or a specia I
cogggnggmwl?ﬁ?aé%%e request of any p}rllsot%er who l‘? tﬁlbetaﬁréaggaec;,i Se&l&ggocr%ggs%
a-suitable officer. If there be no such officer gvatlable, reported fo
‘ inti g I detailed shall perform such dutie
. the appointing power for action. An officer sob ¢ el Do o o o
usually devolve upon counsel for defendant before civi R v AN
he should guard the interests of the prisoner by all rable
: ﬁs 'i}ill;};tceorlxlllézgs’ kr?o:vn to t}i;e law, so far as they are not inconsistent with his military
relations. ' :
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That is an order by, the President of the United States, and it is
always obeved; so that the man, while he has not the statutory right
to counsel, has the right given him by the order of the President
I believe, as legal adviser to an appomting authority, that in gpy
case which showed on its face that the accused had been denied counge}
under that order I should recommend setting aside the proceedings
Iam not certain that a statute law is needed, for it is a part of the COIII-.
mon law military that a man should be entitled to counsel, the samg
as 1t is a part of the common law civil. But I am perfectly willip
to sce this article amended in such a way as to make it a statutop
right; and if you think it should be done, I will bring in and incor-
porate in the revision an article to that effect. It is a privilege thay
i practice is never denied.

The Cirarrman. What do you say, Senator? Do you not think it
would be favorably received ?

Senator Covr. 1t strikes me that it would.

The Crrarrarax. I do, too.

Gen. Crownrr. Then we may pass that article, with the undep.
standing that I will incorporate an article or an amendment which
will give the accused counsel as a matter of right?

The CizairMan. Yes; if you will.

Gen. CrowpER. Now, Senators, I should like (o turn to the article
we were considering when we adjourned, which is article 20, dealing
with the subjcct of continuances.

You obscrved in respect to that article, as I understood you, tha
through the power of granting continuances a court might, unless
restricted by law, unduly prolong the irial of an aceused: and Senator
Coli spoke of the mandatory form in which the article appears, as if
it rather commanded than authorized a court-martial to grant con-
tinuances. I went to my oflice and looked up the corresponding
provisions of the civil codes of certain States, and I find this:

I think it would help,

Minnesote.—When an indictment shall be ealled for trial, or at any time previous
thereto, upon sufficiont cause shown by either party, the court may’ direct the tria]
to be postponed to ancther day in the same term, or to another ternr, and all affida-
vits read upon the appleation shall be filed with the clerk at the same time.  (Gen.
Stat., 1913, sce. 9201.)

Missouri.—Contintances may be granted to either party in criminal cases for good
cause shown, and the covrt may postpone the trial of any such case for good and
sufficient reasons, of its own motion.  (Ann. Stat., 1906, sec. 2599.)

Idaho.—When an indictment is called for trial, or at any time provious thereto,
the court may, upmn sufficiont cause, direct the trial to be postponed to another day
of the same or of the next term.  (Rev. Cede, 1008, sec. 7795.)

Maine—The trial of any criminal case, except for a crime punishable by imprison-
ment for life, may be postponed by the court to a feture day of the same term, or the
jury may be discharged thercivom and the case continued if justice will thereby be
promoted. (Rev. Stat., 1903, p. 971.)

Norilh Dakote—When a criminal action is called for tvial, or at any time previous
thereto, the court may, upon stllicient cause shown by cither party, direct the trial
to be pestponed to another day in the samie termn or to the next'term.  (Comp. Laws,
1913. sec. 10787.)

I encountered notes and annotations to these statutes, as follows:

Nore ¥ Iparo Cope.---An application {or continuance is addressed to the sound
judicial discretion of the court, which will not be reviewed unless abused.

Nore v Mrssourt Cone.—The action of the court in disposing of the application
will not. be reversed unless it clearly appears from all the facts and clrcumstances that
there hus been an abuse ol discretion operating tu the prejudice of the party.

NorE IN MixNEsora CoDE.—An application for a continuance is addressed to the
discretion of the trial court and its action will rarely be reversed on appeal.
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T cite these as showing that in the corresponding provisions of
civil codes the discretion of the court is appealed to, and is supposed
to be ample to protect an accused against any undue delays; and
that is what our own statute does, which reads:

"A court-martial shall, for reasonable cause, grant 2 continuance to either party, for
guch time and as often as may appear to be just.

The CarRMAN. My suggestion was due to the fact that, as T under-
gtand, very often prior to the convening of courts-martial the ac-
cused is in close confinement, while in the case of the civil law the
accused is at least subject to being granted bail.

Gen. CRowpER. There is some misapprehension there.

" Genator Cort. General, as you have read those statutes, they seem
to be limited to the term., .

Gen. CrRowper. The term, or the next term.

Senator Cort. The term, or the next term; yes. .

Gen. CRowDER. There is some misapprehension to deal with in that
report that has come to you. In the case of officers brought to trial

" 1 think probably 75 per cent of them are not in arrest when they are
' broughtpto trial. It is only when escape is apprehended that they are

laced under restraint. So, teo, in the case of enlisted men. A
Farge number of these are not undergoing confinement at the time of’
their trial. It all depends upon whether, in-the discretion of the
commanding officer, escape is to be feared; but when they are brought
before the court they have entire liberty. You do not get the idea
that they are brought there in shackles, or anything of that sort?

The CuareMaN. No; T did not mean that. I was looking at it
purely from the standpoint, not of the practice, but of the possibility,
under such a provision 2s this, of the trial being continued indefinitely,
and the accused remaining in close confinement. My suggestion
would be that perhaps nsing the word ‘“may,” instead of “shall,
woild meet some of the criticisms of Senator Colt on the mandatory
character of the provision. ' _

Gen. CRowpER. I think the word ‘‘shall”’ would be construed as’
“may’’ in this article; but I think it might well be changed to cdrre-
spond to-the civil statutes that we have considered. ) :

The CuamrMaN. Of course my attention was directed to it more
on account of article 93, which is published on the right-hand margin:

If the prisoner be in close confinement the trial shall not be delayed for a period
longer than sixty days. i

‘Gen. Crowper. That will take us again to article 70 of this code,
and I think we might consider both together. I have shown you,
by the statutes I have read to you, that in the civil courts they make
no attempt to expedite a trial through this authority to grast con-
tinuances. They do not regulate the authority to grant contiiuances
with a view to expediting trial. The appeal there is to the discretion
of the court. Now, there is & way to get a man before a court; that
is, to_expedite arraignment; and it is the object of article 70 to ac-
complish that. : o )

The CuamrMan. Have you the substitute with you?

Gen. CRowpEeR. Yes; I brought it with me. I have it right here.
Lét us first consider the two articles of the existing law which article
70.1s designed to replace. '

S. Rept. 130, 64-1——4
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Article 70 of the existing code says:

No officer or soldier put in arrest shall be continued in confinement more than eight
days, or until such time as a court-martial can be assembled.

But as the concluding clause is addressed to the discretion of the
officer whose duty it is to convene or assemble a court-martial, there
1s no particular merit in the provision that he shall not be continueq
In confinement more than eight days.

The Cuarrmax. I see that.

Gen. CrowpERr. When you get down to article 71, it says:

When an officer is put in arrest for the purpose of trial, except at remote military
Posts or stations, the officer by whose order he is arrested shall see that a copy of the
charges on which he is to be tried is served upon him within eight days after hig
arrest and that he is brought to trial within ten days thereafter, unless the necessi-
ties of the service prevent such trial, and then he shall be brought to trial withiy
thirty days after the expiration of said ten days. 1f a copy of the charges be not
served or the arrested officer be not brought to trial as herein required, the arrest
shall cease. But officers released from arrest under the provisions of this article ma

be tried whenever the exigencies of the service shall permit within twelve months
after such release from arrest.

This article has a history connected with our Civil War period
which is rather interesting.” It was intended to meet a single case.
Northrop states the history in this way (citing Blaine’s Twenty
Years in Congress, vol. 1, p. 390): )

The occasion of the enactment of this article is understood to have been the pro-
tracted arrest and confinement at Fort La Fayette of Brig. Gen. Charles P, Stone,
United States Volunteers, who had been so held without trial for about 150 days,
when Congress, having been advised of the facts, inserted this provision for his beneft
in an act relating to the Army. After its passage he was held 30 days longer, the
limit allowed by the statute, and then released, after a confinement of 188 daysin all,

The existing articles (70
them (70), represent an attempt to extend by statute, to a military
accused, the right to a speedy trial. The objections to the existing
law (70 and 71) are: (@) That the articles are lacking in penal sanction;
(b) that they preseribe time limits often impossible to observe and
which, if observed, would in certain graver cases lead to escape;
and (c) that they were enacted when foreign service was not in view.
and, therefore, did not take into consideration evils which are now
inseparable in the administration of justice. The General Staff,
believing that it would be impossible to insert superior time limits
which could be observed in emergent conditions of nilitary service
and at times under normal conditions, declined to insert any, and, in
their article, which is the article before you, made no attempt of this
character.:

They limited the provision of the article to the requirement that
charges should be investigated promptly and immediate steps taken
to try and punish, and holding the officer responsible for unreasonable
or unnscessary delay oa trial by court.

The corresponding article of the bill, already twice passed by the

Senate, was bhased upon the existing English™ article, and reads as
follows:

Investigation ¢f and uction upon churges.—The charge against any person placed in
arrest or confinement shall be investigated promptly by the commanding officer of
other proper military authority, and immediate steps shall be taken to try and purish
the person accused or to dismiss the charges against him and release him from arrest or
confinement. Tn every case where a person remains in military custody for more

and 71), like the new article which replaces v
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i i i ich he is to be tried a special
d ithout being served with charges upon whic | I
ﬁgagr?‘ég tl?g E;1‘e:]<:essity for t%e delay sgall be g{lade by thli Cﬁnéléx?g;lv{'ggd%f(’fli%?érl; ggg
i i tions, and a similar report shall .
e D etuas ¢ il such person is released from custody;
harges are served or until such p ] ¢ :
dny e aine ilitary custody f than thirty days without being
i y 1 y for more ! witlh :
and if the person remains in military ¢ 10 e e i 5
-martial for trial the authority respons r
Do T o supetia thority a special report of the necessity for the delay.
{rial shall render to superior authority a spec port e o e doTs
to make such investigation or
Aoy o e e willf 11 ligently fails to do so promptly and any officer
T S T e avotin Xb?r or geceszar delayi rying the case to a final
i y delay in carrying > to ¢
B e O e ag & cou 1}:nr?mrtial may direct: Provided, That in time of
i - y airect. , .
concluston oo o umsbed s objecti ht to trial before a general court-
hall against his objection be broug I C
;;?:?alllzvﬁfisl?g Bpeairio'dgof five days subsequent to the service of charges upon him.

- ral Staff, in considering this article, criticized the five-day

e’rrig?lsqgtgblished as too short, and wrote in, tentatively, a period
pf eight days. Further reflection convinced them that any pre-
chibed eriods would prove embarrassing, and they theljeforef re-
Sor‘r,ed the article in the form in which it apgears in the bill be o}xl'e
I‘)ou Personally, I favor the article as already twice passed by (’10 e
enate and which, as passed, reads as follows, substituting eight-day

perlods for five:

gt ¢t — inst any person
2. Investigation of and -action upon charges.—The charge agalns :
i&i& i711 arr?st og conﬁnément sha}mlll be 1nv(eis§1gatec(1ﬁ££gxgt%gg Skglic}ifeé ct(;lf(lé?la?odlt,?g
; ili ty, and imme : ! i ;
officer or other proper military authority, _ steps shall be taken 1o try
i 5 to dismiss the charges against him and rel
and punish the person accused or e A e A ity o,
t and confinement. In every case where a p [ i [
f;l(‘)?in; ?ge;loarmg than eight days without being served with charges upon which he is to

. be tried a special report of the necessity for the delay shall be made by his commandin,

i i imilar ] 11 be forwarde
i rescribed by regulations, and a similar report sha forv
g%ig;f z?a%ﬁeé;;g%%‘efeafter untilycharge’s are ;Served ortuémfl ?;xcl%rggf;; tlshi:f}lieg:;%
custody; i mains in military custody fo ty days.
from custody; and if the person remains 1n mill C boore, irty daye
i i -martial for trial, the authority respo: ]

without being brought before a court-mar rial, au y zesponsiblo
ingi i i thority 2 special report o ¥y
bringing him to trial shall render to superior autk i pecial report, of the Do

lay. Any officer whose duty it is to make suc o 2
fxgllzcltl};i};ioi? gvho willfully or negligently fails to do so promptly, and any officer who is

3 1D g
responsible for unreasonable or unnecessary delay in carrying the case to a final co

i i i : ided, That in time of
i 1 be punished as a_court-martial may direct: Provided,
clel;Bég];gh;érson s};lall against his objection be brought to trial before ,aggeneral hgg;lrt-
gia.rtial within a period of eight days subsequent to the service of chargss upon .

' i igid accountability to superior
- 1 see no other way to establish that rigid accountabi ; eri
aut}fority for expedition in trial than by incorporating time }l?m;llts
as they are proposed in this article, which, as I say, the Senatg as
already passed twice.
Senator CoLr. Alllrd‘ S »
. CROWDER. Yes, sir.. -~ . . _
%ﬁg CzatRMAN. If it meets with your approval, Senator, I should
like to ask Gen. Crowder to redraft the section in that form. .
o tor Cort. I am willing. : . )
: ,(S}ZIE 8£0WDER. Itis perfecg)ly acceptable to mi in this form.,-more
i ble than in the form in which it appears here. oL
acs:l%); aCHiIRMAN. Will you let us have that, then, in heg of thls?
. (ten. CROWDER. %ﬁs.t b ] o rticie o1
- 'The CaarRMAN. That brings us to 2 . : .
Gen. CRowDER. Gentlemen, if you see ways of expediting my

passed it in the form which you read? |

handling of these articles, I wish you would tell me, beca,use I‘. n(v)_‘wi

we.are all anxious to get vthroug}h; :
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Article 21 will not detain us long, I think.
89, which says:

When a prisoner, arraigned before a court-martial, from obstinacy and deliberat,
design stands mute, or answers foreign to the purpose, the (:OurtAmay proceed te
trial and judgment as if the prisoner had pleaded not guilty. °

I have substituted for the word “prisoner’” the word ‘“accused,”
because it so often happens, as I have said, that the men before our
courts are not prisoners.

T

The CoatrmaN. Yes,

Senator Corr. Exactly.

Gen. CrowDER. So there is nothing further to call your attention
to 1n connection with that article.

Now, we come to process to obtain witnesses. The existing law—
and you will notice here that I have made an article out of a section
of the Revised Statutes——-seetion 1202, which provides that—-

Every judge advocate of a court-martial shall have power to issue the like process

It substitutes article

to compel witnesses to appear and testify which courts of criminal jurisdiction withiy

li?\?'ﬁtli};e‘isgfgltmy’ or District where such military courts shall be ordered to sit may

This section appears to give the judge advocate of a court com-
pulsory process to compel witnesses not only to appear but to testify;
but because the process was given to the judge advocate, who s
simply a trial officer, and not to the court, we reached the cdnclusion
that that statute did not confer any authority to use force aca nst a
witness to compel him to testify. ~ If Congress had intended that
they would have given the power to the court, and not to a trial officer.
. The Cnamrmax. You mean that courts-martial have not the power
t0 punish for contempt ? i
. Gen. Crowpgr. They have a limited power, but that is the sub-
ject of a scparate article to which I will call your attention when we
‘reach it. I have amended the article which we are now considering
by substituting for the phrase ¢‘which courts of eriminal jurisdiction
within the State, Termritory or District * * * may * * *
issue,” the phrase “‘which courts of the United States, having erim-
inal jurisdiction, may lawfully issue.” Secretary Dickinson_ called
my attention to the necessity of inserting this further phrase:

But such process shall run to any part of the United States, its Territories. and
possessions. ’ '

Senator Corr. Why is not that better as you have it ?

Gen. Crowper. That is the way I want it, so that our process
will run like the process of the Federal courts. -

Coming to article 23, which provides the oath of witnesses you
will notice that I have not taken any liberty with the existing aw,
article 92, except to broaden it so as to include affirmation.

Senator Corr. Yes; that is all.

Gen. CROWDER. Article 24 is so closely related to article 22 that
they might have been placed together. Here is our compulsory
process. When we had reached the conclusion that section 1202
of the Revised Statutes, which I have already read, would not per-
mit us to compel witnesses to testify, we had recourse to Congress
for legislative relief. The act of March 2, 1901, was passed o"ibving

: ¢ =]
us a right to certify the witness’s refusal to appear or testify to a
United States district court and to have the issue tried there and the

"provision.

" Gen. CrowpER. I think it would be better.
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punishment adjudged there.  The act of March 2, 1901, carried that
I have made of this act an article of war, but with some
changes. The act of 1901 had no application to persons residing
peyond the State, Territory, or District in which such general court-
martial is held. : : : S

Take the case of a court out here at Fort Myer.  The compulsory
process authorized by thé act will reach a man anywhere in Virginia.
It will not reach a man in Washington, D. C. In other words, and
continuing the illustration further, it will not reach a witness residing
in Kansas City, Mo., to testify before a court-martial sitting at Fort
Leavenworth, Kans.; nor does the act of 1901 have any application
in the case of a witness subpwnaed to appear before ‘an officer desig-
nated to take a deposition to be read in evidénce before a court-
martial. It could not have been the intention of Congress to leave
these cases unprovided for and thus jeopardize the right of a military
accused to have the benefit of effective compulsory process to obtain
witnesses in his favor, more especially in view of the fact that the
court-martial does not have under the existing law, nor will it acquire
under the proposed law, any additional power to punish civilian wit-
nesses for refusal or failure to appear and testify, that power being
reserved to civil courts of the United States. Accordingly, in the
proposed article 24, the proviso of the existing law, supra, that said
law shall not apply to persons residing beyond the State, Terri-
tory, or District in' which the court-martial is held, has been elimi-
nated and the scope of the article broadened so as to make it appli-
cable irrespective of State lines, and also in case of a witness sub-
penaed to give his deposition; and in_order that the article may
be effective in such places:-as the Hawailan Islands, Porto Rico, the
Philippine Islands, and the Panama Canal Zone, jurisdiction has, for
the purposes of the article, been conferred upon civil courts of original
criminal jurisdiction in those localities. )

Now, one thing further about this article. You will notice that
the act of March 2, 1901, concludes with this proviso:’

That no witness shall be compslled to incriminate himself or to answer any question

-~ which may tend to incriminate or degrade him.

“Appearing, as it does, as a proviso, the construction was advanced
that this language would not apply to any other witnesses than those -
named in the act itself. It thus did not protect any and all witness

" against self-incrimination but only those described-in the act in

which the proviso appears. So I struck out that proviso and have

put it in the next article, where it‘will be of general application.
Now we come to the compulsory self-incrimination article. ‘

 The CHarrMaN. What would you think of transposing articles 24,

25, and 2317 ,
' I think they ought
to come together, because they are so closely related in subject matter,

- and there is no reason why the oath of the witness should be sand-

wiched in between them there.

- Senator Cort. Exactly. ,

...The CaarrMaN. 1 will ask you to rearrange that, too.
Gen. CROWDER. Yes.
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JttIi-Iere 1s our general statute against compulsory self-incriminatiop’
dS' a new article, based on the proviso to which I have referped
and i1s made broadly general in these terms: ed
No witness before a militar issi F i »
, x. Y .court,. comimission, court of inquir E
ggflocrg %re}f}; roeﬂ‘;.a;l;"ll'?,mmry 01; civil, designated to take a deposi ioqn Loyl')eoll'rea?ciJ (};dé\o'r
) ore a military court, commission, court of inquiry, or boa o
P?lled to incriminate himself or to answer any queslim?s w}};ich mi r%érfg{mtu be o i
nate or degrade him. v ¢ fenmi-
%enatgr Corr. It is very broad.
en. CROWDER. Now we come to depositions: oTe i
are reminded of the fact that we arepleglit;?al.ltsiﬁga I}Stgb};ijﬁs&%igl, an
. . . . . e
&Ut}i(()lnﬁy to use deposition evidence, where in the civil courts a m;ﬁ
ou e entitled to have the witnesses confront him. Here th
power to take depositions is given as a matter of right. It is :
necessity of our military service. It is confined, as you will see, to
noncapital cases and to depositions taken after due notice ’
The existing law says: '

The depositions of witnesses residing bey: imi
,1ie ae 1 ne eyond the limits of the State i
district in which any military court I?na_v be ordered to sit, if taken ’03‘ iréiégff;b?g

notice to the opposite party and duly authenticated, may be read in evidence before -

such court in cases not capital.

Here again we have that limitation, “State, Territory, or distri

? y ? I ”

%) fglaifg I could take the deposition of a man living ig’ Wagﬁl?t‘rlg(f;)
D, S or use before a court-martial at Fort Myer, while I could not
ake a deposition if the witness lived in Richmond or in the southern
Pﬁu‘t of the State, and when you get down to a large State like Texas
‘ne situation is absurd. We have a large number of troops stationed
at Fort Bliss. I can cross the line there to New Mexico and take the
deposition of a witness who resides 20 miles away from Fort Blisse-}
E};lé} éftz}tl: virltness h?}%pﬁnshpo l(ieside at Galveston, at the other end of

, 1 can not take his depositi i r
livgrs nea,r]nyOO Dot | away.lg eposition under this law, although he
ou are familiar with the Federal law relating i

depositions in civil cases, which establishes a 1OOzinlti(l)etlhélenittfL lal%]gSO '
863). -I have taken that section of the Revised Statutes and have

made a i : LS
fOllOWs:n article of war out of it, so that my article now reads as

A duly authenticated deposition tak i
! : en upon reasonable notice to the opposi
ga}irtble read in evidence before any military court or commission in glll;sggsga;g};
¢ pital, or in any proceeding before a court of inquiry or a military board, if such
eposition be taken when the witness resides— ’ ' e

Here I fall into the actual language of that statute—
::5:) i?zlﬁgs’i é)rll‘ Lgral’;)ool;; (;:o go b((ieyonl'dtthq tStat% Territory, or district in which the court
, rd 1s ordered to sit, or beyond the distance of h iles
from the place of trial or hearing it tistartoon oty ames
he ) . earing, or when it appears to the satisfaction of tl
commission, board, or appointing authority that the witness, by reason of age ;ied({:ggg:,
v ) b

bodily infirmity, impri i
ily Y, Imprisonment, or other reasonable ¢
testify in person at the place of trial or hearing— use, s unable to appear and

A . - s
provrigo?t the suggestion of Secretary of War Dickinson I put in this

PT -d . LIRS ‘
cas(;?a?. ed, That testimony by deposition may be adduced for the defense in capital

Senator Cort. Conceding the princi i
) » » principle that you can use deposi-
tions under military law, 1 think this form of 100 miles is ir?ﬁch
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petter, in view of the largeness of Texas and such conditions as you
have stated.’ o S

" Gen. CrowbpeR. That provision about taking depositions was first
enacted by the Continental Congress in 1786. ‘

" "Senator CoLt. And, as you say, it is a necessity in the military
gervice. , ,

" General CrRowpER. Yes. It constituted article 74 of the code of
1806, and received the last attention by Congress in 1863, during the
Civil War period. I do not know how we could get along in the
administration of military justice if we did not have that authority.

‘Senator CoLt. Do you not think so, too, Mr. Chairman ?

* The CHATRMAN. I do notsee how a court-martial could be conducted
without the right to take depositions; and, as you say, conceding that,
the provision Is safeguarded in every way, and it 18- very much more
workable than the other one. v : ,

Gen. CrowpEeRr. I think so. ,

Senator Cort. It is very much more workable and better.

Gen. CROWDER. The next article, 27, is a new article. The exist-
ing law carries no provision as to the officials before whom a deposi-
tion may be taken, and we had to supply the practice by analogy.
We conform as nearly as practicable to the provisions of the. civil
law touching the subject. Here I provide that— :

Depositions to be read in evidence before military courts, commissions, courts of
inquiry, or military boards, or for other use in military administration, may be taken

before and authenticated by any officer, military or civil, authorized by the laws
of the United States or by the laws of the place where the deposition 1s taken to

administer oaths. :

“* There is only one change in the existing law in the next article. It
establishes the principle that an officer can not tender his resignation
and then leave without waiting for its acceptance. It was a Civil
War statute, enacted at a time when a great many officers were
resigning from the Union Army and going south. Congress, on
August 5, 1861, enacted this law: _

Any officer who, having tendered his resignation, quits his post or proper duties
without leave and with intent to remain permanently -absent therefrom, prior to
due notice of the acceptance of the same, shall be deemed and punished as a deserter.

It simply is a rule of evidence. It prescribes what shall in a given
case constitute a desertion. I have scratched out the words “‘and

unished as,” because if the character of deserter is given to the man
Ee will be punished under the article relating to. desertion. The
only change therefore is in scratching out the words ““and punished
2s,” so as to read “shall be deemed a deserter.” -

“Article 29 is related in subject matter, for it lays down the rule in
regard to enlisted men enlisting in other organizations. -The existing
article 50 seems to have contemplated a man leaving his organization
in the Regular Army to enlist in another organization in the Regular
Army. It consists of two parts, one of which is a rule of evidence,
and the other is punitive. I have preserved only the first part of
article 50 in the new article 29, and have broadened its application to
include the militia when in the service of the United States, the Navy,
or.the Marine Corps, or in a foreign army, so that the article in. its
amended form reads: -

Any soldier who, without having first received a regular discharge; enlists:in the
Army, or militia when in the service of the United States, or in the Navy or Marine
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Corps of the United States, or-in a foreign a '
) S, rmy, shs ; )
service of the United States. g . shall be deemed to have deserted the

The effect of the new article is to establish his character as a dq
i v G - - i 111 ] T
serter so that he can be handled under the punitive artlclesdealing

with desertion; so T have transferred this last article to another part -

of the code.

This m'.tl(:lo is very usceful. It occasionally happens that a ma
dislikes his organization, and he quits in a moment of petulance a 3
goes to another distant post and enlists there; and he can I'Opmtv’t‘};l
performance indefinitely, without much cémsequence to 1’1Limsi ?ft
Lmless the law fixes upon his act of leaving the organization to wh?d{

f 1:9g111&rl_y: belongs, apd enlisting in another organization at anothey
place, the character of desertion. The words “‘in a foreign srmy?”
are inserted to reach the case of reservists who have left the ﬁnit};d
S‘oa‘tes and enlisted in one or another of the belligerent armies
- Coming down to article 30, it deals with the oaths of rcporte'rs and
mterpreters. [t was an omission of our existing code that no oz;t}p
were prescribed for those persons, and I have inserted the form ?
oath here for both reporters and interpreters. Nothing further is E
be said about those articles, except that I have broadened ti1e'0
application to include affirmation, as in case of the other arti 1lr
prescribing forms of oaths. e

Article 31 is based upon section 2 of the act of July 27, 1892
broadened so as to include assistant judge advocates. Up until 1892
as I remarked to you this morning, a judge advocate sat in the ('l(()sleh({
scssions of the court. It was just like a prosccuting attorney sittin
with a jury. It finally became recognized that that was <;1'oq~1gr
imptoper, and Congress enacted this Iaw for the exclusion of '11}?)
advocates from closed sessions; but, as I have provided asqf]%t‘{;gl%
Jjudge advocates, the new article likewise oxcludes thein S

The next articte will not detain you long. .

The CuamrMan. Referring for j r
HAIRMAN. Referring for just a moment to the oaths of

ri"p‘ori,eis' and interpreters, what would you think of classifying the
tlu ee articles in rc%ard to oaths together? T sce you have pfesc?ibed
z (113 {)01 121 of :lho oatﬂls of{members of courts-martial, the oaths of judge
advocates, the oaths of witnesses, and the oaths e Y
: S NS O g e )
O . : of reporters and
%( n. Crownex. There would not be any objection to it, T think.
o, 1c CuarRMAN. Let us sec how it would comne in there. Pirst is
ath of meylynbors and judge advocate.”” Next is article 23, “Qath
of (\}\rqtncéscs, and I‘chcn “Qaths of reporters and intorproters’ ”
xen. CROWDER. Let us sce how the heading I hav :
: s see 1ave ¢ d p
would ann ading cmployed here
The Crnairman. It is all under “ Procedure.”
: - . oy
~_ Gen, CrowpEer. There is no objection at all to that.
think it would be better.
n 1 ]
The Cuairmax. What do you think, Senator Colt ?
%enaté)r Corr. I think it would.
en. CRowpeER. I think it would be an i i
] : improven: S
arransot T ment in the
]16{(1)10' x?rtl(':ll}ei 321CIl hatx"el sim%}ylcorrected an error in military termi-
ev. e old article, which came down to us from th it
i _ he British
code of 1765, said: !
Members of -martial, in givi i
commissiors1 'o a court-martial, in giving their votes, shall begin with the youngest in

I 1ather
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. 1 have made that “junior in rank.” I suppose I know what
syoungest in commission’’ means. The phrase ‘‘junior in rank’
pas a very definite meaning. :

" We come now to the article which deals with the power of a court-
martial to punish for contempt. The existin law limits that power
to “‘any person who uses any menacing words, signs, or gestures in
its presence, or who disturbs 1ts proceedings by any riot or disorder,”
put confers an unrestricted power to punish ‘‘at discretion.”  We
retain the provision for punishing contempts committed in the face
of the court, contempts of that character, but place the punishing

ower of the court under rigid limitations.

" "The reference here is to article 14 of this code:

A court-martial may punish at discretion, subject to the limitations contained in
article 14. ‘

We passed article 14 this morning. = 1t fixed the limit of punishing
sower of the summary courts at three months’ confinement and for-
eiture, and this will constitute the maximum unishment for con-
tempt. This is an article that has been rarely used. No court-
martial would think of imposing at discretion any heavy punishment
for contempt; but I thought it just as well that a limit should be
imposed upon the power of the court to punish for contempt.

The CrarrMAN. 1 think that limitation is very good.

" Gen. Crowoer. It is a singular omission of our existing articles
that they do not prescribe that a general court-martial shall keep a
record and prescribe what the record shall be, but they do prescribe
it for the inferior courts. So I have put in article 34 a new article,
which lays down the statutory requirements for a record and shows
bhow it shall be authenticated. I take it that there can be no objec-
-tion to that article. '

Article 36 repeats substantially the provisions of existing article
113, except that it corrects some errors. You will notice that arti-
cle 113 requires the judge advocate of a general court-martial to
forward, “‘with such expedition as the opportunity of time and dis-
tance of place may admit, * * * the original proceedings and
sentence of such court to the Judge Advocate General of the Army,
in whose office they shall be carefully preserved.” He can not com-
ply with that law, because other provisions of the code require the
completed proceedings to go to the convening authority for his
approval, and they only come to my office after they have received
his approval. So we never have been able to comply with that
statute. It is one of those archaic provisions that we find occas-
ionally as we come to the code. In the new article he is require
to “forward to the appointing authority or to his successor in com-
mand the original record of the proceedings,” and it is provided
that ‘‘all records of such proceedings shall, after having been finally
?{:rted upon, be transmitted to the Judge Advocate General of the
Army.” :

Articlé 35, “Records—special ‘and summary courts-martial.”’

 There is nothing particular in that article to call your attention to.
It is practically a restatement of the existing law, but the existing
law relates solely to summary courts, as the special court had not
been created at the time this act of June 8, 1898, was enacted.
2. Article- 37 deals with the disposition of records of special and
summary courts-martial. - You -will: note that the - existing ldw
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allows the records of regi : i

egimental :nd garrison courts, which we
suﬁ)_iarsgded _by the special court, to be destroyed sztér two y:;e{e
:‘171 i e.lm regard to the records of the summery “courts it is providrb’

f&t b ey may be destroyed when no longer of use. I have made tﬁd
fu z hm Iegz'n'd to the summary court the rule in-regord to both courte
m ' (t‘ new‘artl.cle; left it to the discretion of the Secretary of W :
and to regulations, how long we shall keep our files enet mb o
with these records of minor trials. ' ’ ered
. *'Alrt]dfoi 38 deals with irregularities arising during the conduct of 4
Sltlat' o n article has been built on section 1025 of the Revis 3

atutes and the pending Senate bill. The Revised Statute reads v

That no indictment found and j i , -

1 ‘tmer presented by the grand jury in s istri i
Ic};leigtco(;;rg ﬁlfet;h;r({)nlt;d Sttal.tes shall)l be deemed inst%ﬁicien]t. rgorli}?;ﬁ :1111; ttrlrllca,tl O;ucdlr-
I ) oceeding thereon be affected by reason of a ri focti
in matter of form only which shall not tend to the pre_ﬁl?licaé1 Zfdt?lf: Cdte?;liglz?netr fection

The pending Senate bill, whi : :

which has been favorably r i
more than once, provides,: Fably eported, T think,

No judgment shall be set aside or reversed or i

1dg A ersed or a new trial granted ;
(t)ilergggfglsotfat?j? any casrgz, civil or criminal, on the grounicglroE1 i&p?gi)gilgdm{tiéﬁ

| evidence or for any error as to any matter of pleadi lure
unless, in the opinion of the court to which lication 1 Tnade. atte an ecedure
) 0 . tion is made, aft i
tion of the entire cause, it shall appear that the erre i Tias injuriouns
affected the substantial rights of thl?appalftie: t(};lsef glé‘)rl()Tr.)Complalned of has Injuriously

Now, here is the new article. The rule is applied to court-martial

cases without any substantial ch iso limitine i :
bit has been addgd: al change. A proviso limiting it a little

Provided, That the act or omission u i :

: g pon which the accused h i i
tutes an offense denounced and made punishable by oncecg;eglorzsolf)ete}i:eszla?gtigfe;m-
1 1Atflérther proviso has been added carrying into this same article
relate matter appearing in section 3387 of the act of March 4, 1899
the United States Penal Code, as follows: ’ ’

Provided further, That the omission of the w “ i
. r, Th ! X vords “‘hard labor” in ¢
g(;l}l)zti-‘{lil]?rm&le ad];l}flgl'ltl.g imprisonment or confinement shall not dl?g (s:grrllget}%:d()f;
g authorities executing such sentance of impri t ‘
of the po?ver to require hard labor as 2 ichrsent i any cacs o iont
I 3 r part of the punish it i
authorized by the Executive order prescribing mag){imljmm;:lgiﬁ;zitgése where It e
Sometimes our own courts will omit to adjudge hard labor in con-
nﬁctlon with imprisonment, and under existing law we must send
the case back to the trial court to be revised.
y I come now to article 39, which is our military statute of limita-
ions. It is an important article. I think we will make better
]forogléeb_s by examining the provisions of the existing law, which is
ound in article 103, and in the act of April 11, 1890." I invite your
attentlon first to article 103. That provides as follows: '
ARrT. 103, No person shall be liable to be tri i
RT. 1 0 son shal & ried and punished by a general -
gleafloi;léﬂt ﬁgriirllgn?rfgefr;she whichfappeaflsttc_) ?a\'elbeen commitied 1n0}1,'e tﬁggeii'oc}?g;:s
t > the 1 2 order for such trial, unless, by reason of having abs him-
before i1 g of th2 orde: C less, by of having absented him
\x'ithinoths;trligge?itcflcﬁl manifest impediment, he shall not have been amenable to justice
. Ii“uls.t I ask your attention to the fact that this article 103 is broadly
1Incdl_1(i,1ve of every offense within the jurisdiction of the court-martial.
kt id not, like civil statute of limitations, except capital offenses. I
bnlodw of ro civil statutes of limitation which includes murder. By
_ § construction we held that this article did not cover our capital
offenses, and we have been so applying the article. ‘

3\

RN ——

H
3

. of the-statute is about nine years.
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s Desertion was not expressly excepted, and was therefore included
githin the letter of the article. But it was sought to hold that de-
gertion was a continuing offense; that a man committed the offense
inew every day he was absent in desertion. “The Attorney General
;i an opinion rendered. in the seventies held against this view but
ihe then Secretary of War refused to follow the opinion of the Attor-
ey General, and for a long time we considered the deserter, all gie-
serters, to be without the pale of this statute. Finally the discussion
cuiminated in the passage of the act of April 11, 1890, which I will
pow read: - « : ' : .
. No person shall be tried or punished by a court-martial for desertion in time of
eace and not in the fage of an enemy. committed mare. than two.years.before the
atraignment of such person for such offense, unless he shall meanwhile have absented
himself from the United States, in which case the time of his absence shall be excluded
in computing the period of the limitation: Provided, That said limitation shall not
begin until the end of the term for which said person was mustered into the service,
(Art. 88, Code of 1806, as amended by act of Apr. 11, 1890.) (P. 221, Brit. Mutiny
act, 1765.) _ .
. At the time this statute was enacted, the term of enlistment was
five years, so that if a man deserted in the first week of his enlistment
his liability was for a seven-year period. Since then you gentlemen
have increased the term of enlistment to seven years, so that in-case
of the man who deserts in the first part of his enlistment the period
T have examined the statistics of
the department, and I find that about 50 per cent of our deserters
come back to the colors, through apprehension or voluntary surren-
der, and that we get all but about 1 per cent of those so returning in
three years. After that we get practically none. - All these consid-
erations, and the advice of Winthrop, our standard authority, brought
_me to the conclusion that we had better fix a definite period for peace
desertion, and I fixed it at three years. I think three years is long
enough for a man to remain liable for that offense. So the article,
as:T have it drawn here—and I have excepted, of course, our capital
offenses of desertion in time of war and murder—is as follows:

(E) LIMITATIONS UPON PROSECUTIONS.

desertion committed in time of war, or- for
‘murder, no person subject to military law shall be liable to be tried or punished by
a court-martial for any crime or offense committed more than two years before the
arraignment of such person: Provided, That for desertion in time of peace, or for any
noncapital crime or offense_punishable under articles ninety-two and ninety-three
of this code, the period of limitations upon trial and punishment by court-martial
ghall be three years. ’ )

T see that I have gotten a little bit ahead of myself in discussing
this article. You will encounter, as we proceed with this division,
-articles which confer upon courts—marti,aﬁ a concurrent jurisdiction
‘with the civil courts in noncapital crimes. The United States penal
‘tode establishes a limit of three years for trial and punishment, ‘and
“thought it was fair that the courts-martial, which had concurrent

That is what

' AmT. 39. As to Time~—Except for

jurisdiction, should have a limitation of three years.
15 meant when I speak of articles 92 and 93 of the code.
Then there is the following proviso: o R
And-provided further, That this article shall not have the effect to authorize the trial
,pumshment for any crime or offense barred by the provisions of existing law. S
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That was

necessary because of the chance i ‘

> > ¢ e in the

'IG‘rhe CHAIRMAN. Yes. ° ° ']an
ga{.F;].‘CRO\V“DICI{. I think that statute in that form is much
g rﬁ acéory than anything we have ever had before

e CHAIRMAN. It seems to be a o i :

. g reat 1mproveme
you have had before. ° provement upon whay
Senator ink s i

. ;, fll;:itO{tCOLT. I thinkso. 1 note t_,}mt in the next article we com
}G((‘?lu IE:O?A?I())HNPXQHO of thl( constitutional rights of the zvc(‘usede

n. G ER. Yes; article 40 i i litary acoused
protection against doul;lct joopal‘(ly: ‘Vlllilghlngl.l\‘fmlfog }?(n};lt'miv “coooed
time for the sam 't is sati Y i form in aqond

he same offense. 1t is satisfactor i
tin . g tory in the forn i
1t 18 here. We have 1 y : oty hich
. ) > used 1t for 125 years, and I ' i
L] \ - . . . . b ’ * (L]n ) “ y C
h(%VtO have it in this code in this foms;]. A wm perfectly sais.
- Il(,‘nowhcome to the %enpral subject of punishments, and the first
;x{s(’éi; W(i ave tlo_ (‘jon'sl( eris article 41. Tt replaces article 98 of t}?e
g law, which is based upon an ) s
d 1 act of Congress a

August 5, 1861. That act provu{ed that: ) "pproved

Hereafter it shall be illegal to br ‘mark
centonmer ot shall be illeg o brand, mark, or tattoo on the body any soldier by

morg

It was preserved i i i
: served in the Revised Statutes
Tt ‘ s in the form yo i
in article 98.  There the language is: you find it
No poerson in the militar Vi i
] ary service shal e r floggi g i
marking, or tattooing on thg body. !t be punished by flogging, or by bl‘alldlng,
T
éi}g Cgiqu{AN. Why do you have *“tattooing on the body " ?

o YB.‘.L.A?\\ D(I{ER. These punishments came down to us from the
. {\,71 N (1) ; 1S 01ch0 08. 11\13ch moreisevere punishments characterized the
sions of some of those early codes, but floged iy

ovis . ‘ . - flogging, branding, and
marking survived longer ! Marking Corter
' g sl longer than any of thera. The mark
m s survived longer 3 . » marking of deserters
» ‘)lrﬂtlhghlé 11;1‘;511 ]?_ daucéd from thle Roman law and was authorized
1sn mutiny act of an early date.  An g 1 of punis
_ , ' other form of punis
by the Britist 3 _ ¢ , >ubish-
o él;t ﬁlthon/,'c_d by 't-hat. act was thq. marking of offenders disgh&rcred
“Bl . %o service with ignominy with the letters “B C,” nioan?ng
ad character.” © servie v ¢ diers
In our service, at a very carly date, soldiers were

sentence e br i
tenced to be branded for both desertion and drunkenness. -

Winthrop statcs that sometimes the letters “H D’
}}aéb’l’l}nl (h‘unke.nnes‘s; “M” for mutincer; “VV"I’ ]f)or ::rr:)i(t\}&f;iofszr
lette~1~soxlxecl(-)(\“1?11:dllgesl ‘I for insubordination; etc. Sometimes these
branding. ' marked upon the body by a form of tattooing instead of
The Cuarraax. That was not exactly my o
why there was that limitation “on thz b())clx(fl.l’l’eht'll‘oant'toolin‘zonde}[?d
fa(é(\\]nlfoucld seem to %e veﬁy much more objectionable. s o
n. CROWDER. Usually the branding, we are informe Vin-
thrlop, was done on the hip. Sentences to be branded o(ﬁdtl};)g cxlzl‘elc?k
and on the forechead have been adjudged. Sentences of this kind
Wc\%‘(il adjudged by courts-martial during the Civil War period |
B gigngv_ogld be called cruel and unusual punishments to-day.
ot Dran i)no passed into complete disuse in our service only when
torb) %‘h' y statute, the last statute on the subject being enacted in
anddi871 1sTrﬁ1nlsh111ent was resorted to in a very few cases in 1870
anc, 1871. ere 1s a necessity, I think, to keep this prohibition for a
lle In our articles, although it is almost inconceivable that a court
could be found to-day that would adjudge such a punishment. How-

-

X
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gver, s our }l)unitive_ articles provide that punishments shall be ‘‘as a
court-martial shall direct,” and as any punishment that is sanctioned
py military custom or usage could be lawfully adjudged by a military
court in the absence of any restriction, it is just as well to classify
these three forms of punishment as forbidden punishments.

Senator Cort: Did flogging exist down to a recent date?

Gen. CrRowDER. Yes; down until the early seventies. Our original
code of 1775 expressly authorized ‘‘whipping not to exceed 39 lashes.”
The code of 1776 provided that ‘‘not more than 100 lashes shall be
inflicted on any offender at the discretion of a court-martial. © But
ot the time this form- of punishment was practiced in the Army,

ublicewhipping was authorized by certain civil statutes as a punish-
Tent for sundry civil offenses. I am not certain but that it survives
in some of them to-day.

You will note that I have restated the article. In the existing
article it applies only to persons in the military service. We have
geen, in article 2 of this new code, that there are numerous retainers
to the camp, and persons serving with the army in the field, who are
subject to these articles, and I t ink they, as well as soldiers, should
be protected against this form of punishment, so in restating the
article I have made the prohibition absolute. . _

The CrarrmaN. That, of course, means punishment after con-
viction' : i : .

Gen. Crowper. No; the provision is that Punishment by flog-
ging, or by branding, marking, or tattooing’’ is prohibited. In this
form it prohibits this kind of punishment following a conviction, and-
also, it is 2 prohibited sdministrative punishment. It is scercely
necessery to make this lutter statement, ¢s administrative punish-
ments ore resorted to in a very limited way at the present time. '
© The CHAIRMAN. You me-n in the military service?

_Gen. CROWDER. Yes; in the military service.

The CrarRMaN. I regret to say that they are not unknown n
civil penel institutions. R -

Gen. CrowbER. We will come later to an erticle in this code In
which a very limited authority is given to punish administratively
without recourse to tricl by court-martial. But the authority is
extremely limited. : , : e

The next srticle, 42, is an important one: And in connection there-
with I shall have to discuss provisions of -existing law which 1t is-

- designed to replace at some length. The existing law (art. 97) will
be found in the right-hand column, and in order to fix attention upon
its provisions I shall read the article in its entirety: ,

er the sentence of a court-martial, be
less the offense of which he may be

d States, or by some statute of the

ay be committed, or by the com-
or District, subject such conviet’

No person in the military service shall, und
punished by confinement in a penitentiary, un
convicted would, by some statute of the Unite
State, Territory, or District in which such offense m
mon law, as the same exists in such State, Territory,
to such punishment. - (Act of July 16, 1862.)
. ‘As will be seen, the article deals with the subject of ‘penitentiary
sentences. I referred to this general subject in my initial statement:
to you this morning. The purpose of the existing law is identical
with -that of the new article, viz, to prohibit courts-martial from
adjudging penitentiary .confinement for military offenses. There is
16 desire upon ithe part of anyone to change the law in this regard..
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Penitentiary confinement should never be adjudged for-a purely milj.

tary offense unless it should be desertion in time of war and in timg
of I}»lqa(_:e when repeated or some like offense. But the existing lay
prohibits penitentiary confinement for military offenses in termg
which furnish us great embarrassment in the administration of mili.
tary justice. It says we may adjudge penitentiary confinement on]

when the offense of which the person may be convicted would, b

some statute of the United States, or by some statute of tha St’ate
Territory, or District in which such offense may be committed, or by
the common law as the same exists in such State, Territory, or Dis,)i
trict, subject the person to pentitentiary confinement. We have thg
burden, thus, of looking up all this statute and common law that ig
the statutes of the United States and the statutes and common law of
the District of Columbia and of 48 States and 3 Territories, dependent
on where the court may be sitting. This is a very heavy burden
which ought to be lifted from the administration of militar justice
if it can .kf)e done and observe the underlying principle of this legis.
lation, viz, that military offenses, and also civil offenses, triable b

a court-martial in the exercise of its concurrent jurisdiction witK
civil courts, but which the civil law does not punish with peniten-
tiary confinement, shall not be so punished by a court-martial. ,

It occurred to me, after a rather prolonged study which I gave
this general subject, that there was one body of criminal law in this
country which was wholly under the control of Congress, and that is.
the criminal law of the District of Columbin. Here, in the District
you have your penal code and you have your common law, and it is
easy, by recourse to the statute and common law of the Listrict, to
find when a given offense is punishable by penitentiary confinement,
There is no reason, it secems to me, why we can not take the United
Statcs Penal Code, the laws of the I'istrict of Columbia, statute and
common, as the standard for the military service. And, if we do, we
shall only have to look to the laws of one place to determine whether
or not a court-martizl shall award penitentiary confinement, and
if this course be followed, we shall have our courts-martial confﬂhlting’
a body of law for which Congress is responsible. The criminal law
of the District of Columbia is as liberal as is found elsewhere, but
there is no other law entirely under the control of the Congress of
the United States which could be adopted.

Senator CoLt. What is the abuse of it? I do not know that I
quite understand that. . :
~ The CrairmaN. It is not the abuse so much as it is the burden that
1s placed upon courts-martial of searching through the criminal law;
the statute law, and the common law in 48 States.

Gen. CrowDER. Let me illustrate. Suppose we are trying a man
for a civil felony in Texas. We examine the code and the common
law of Texas, but the trial may be held in any other State or Terri-
tory. If we are holding it in Panama, we would look up the code of
Panama; in the Philippines, we would consult the code of the Philip-
pine Islands, and, in each instance, to find out if penitentiary con-
finement as a punishment can be awarded. The soldier is subjected
to the laws of any one of 48 States and 3 Territories, accordingly as’
he may be stationed in one or the other. :
him to but one set of laws-—namely, the law, statute and common,
of the Distriet, of Columbia. A ' S

I have tried to subject

-\,
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. The CuaIRMAN. You have put it under the criminal law of the
Pistriet of Columbia ?
- Gen. CROWDER. Yes.

The CHAIRMAN. And you think that is comprehensive enough? -

Gen. CROWDER: Yes. : :

. Senator Cort. I was going to ask that same question. :

Gen. CrowpER. Before reaching this conclusion and drafting the
new article, we studied the criminal law of the District of Columbia

-yery carefully and compared it with other eriminal codes:

Senator CoLt. It seems to me that is right in line with the Federal
law. ’

The Caarrman. Yes; I think that is correct.

-Gen. CrowpER. There is one thing further to call to your attention,
and it is quite a departure. Article 42, as it appears in this code,
reads: '

“ART. 42. Penitentiary sentences— When lawful.—Except for desertion in time of war,
répeated desertion in time of peace, and mutiny, no person shall under thesentence

of a court-martial be punished by confinement,

 And so forth. There are three military offenses which under the
terms of the proposed article will ‘be punishable by penitentiary
confinement. I put ““desertion in time of war,” and mutiny because
they are capital offenses. I put “‘repeated desertion in time of peace,”
because of the element of fraud perpetrated on the Government by thsee
repeaters. I am willing to concede that the first desertion should be
unished as a military offense, notwithstanding the Government
oses the money that is invested in equipping the deserter and trans-
portin% him to his first station. He usually disposes of his equip-
ment before he- deserts. That loss will average about $100. But"
when this deserierreenlists and then deserts again, I think the time has
come to take cognizance of the amount of fraud that is involved in his
repeated desertions; and that that man on conviction ought to'go to
the penitentiary. I have no sympathy for these repeaters. I do
1ot know anything that will have a more deterrent effect upon these
repeaters than the realization that under the law they can be sent to
the penitentiary, just as if they had committed burglary or grand

* larceny or any offense of that character. ' ‘ T
. “The CearrMaN. They have really defrauded, in this way, the
‘Government of enough to constitute grand larceny? - o ‘
- Gen. CROwDER. Yes.  In all other respects this is a réenactment
" of the existing law. o o
*We come now to the death sentences:
my initial statement to-day. The present law is: ‘
" ARr. 96. No person shall be sentenced to suffer death, except. by the concurrence
of two-thirds of the members of a general court-inartial, and in the. cases herein
éxpressly mentioned: -(Art. 87, Code of 1806.) (Art. 8, Sec. XV, Brit. Code, 1765.)
", We have in our -present code two offenses—military crimes—for
which the death penaltyis mandatory. Let us suppose cases of that
kind are on trial. The court by a majority verdict can convict the
man on trial of a military offense, but the law steps in' and says,
“You must inflict the death penalty’’; so that the law as at present
framed does not give the accused any real protection in such cases.
Thave made this section, read: ' T . B

I referred to this article in

7 Amr. 43 Death sentence— When lowful.—No pefson sﬁall, by géneral cdv‘urt-._l.na.;rﬁiail‘,.
;:lle convicted of an offense for which the death penalty is'made martdatory by law,
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nor sentenced to suffer death, except by the concurrence of two-thirds of the membeyg
present and for an offense in these articles expressly made punishable by deat),
All other convietions and sentences, whether by general or special court-martig]
may be determined by a majority of the members present. ’

You will note the concluding clause of this article expressly authop.
izes majority verdiets with the exception noted in the article. We
have majority verdicts in our court-martial system- - have heretoforg
rested, not on statute, but on custom. 1t is our common law milj
tary.  But courts-martial have for all time reached their findingg
and determined upon a sentence by a majority vote. There hag
never been any authority of statute luw on the subject at all, and |
thought we had better put into this code an express recoghition of
majority verdicts except in cases where the death penalty 18 manda.
tory. Do I make that plain, Senator?

The Crrarrsan. Yes; I understand that.

Senator Corr. Yes.

Gen. Crowpgr. Article 44 is an article that will invite your special
attention, not because it is so intrinsically important, but because it
will be probably an unusual law to you. In 1775 this article found
its way Into our code:

Awr. 1000 When an oflicer is dismissed from the service for cowardice or fraud, the
sentence shall further divect that the crime, punishment, name, and place of abode
of the delinquent shall be published in the newspapers in and about the camp and iy
the State from which the offender came, or where he usually resides; and after such
publication it shall he scandalous for an oflicer to associate with him.  (Art. 85, Code
of [806.) (Arl. 4, American Code—additional-—1775.)

That has been in our law for all tine, and 1 would not have any-
body underestimate its value to the serviee, especially in regard to
the offense of cowardiee.” It is not a pleasant thing to contemplate
that bad behavior on the field of battle will be notoed in one’s home
papers. It has a m'lLtary value, that article, and I can sce great
propriety in establshing the same rule in cases of conviction of
fraud on the Government. The deterrent effect of that faw, I
think, is considerable.  The only fault I have to find with the present
article is that it provides that “the sentence shall further direct,”

ete.  Now, this publication ought to result from the operation of -

the statute. The court has no discretion in the matter. The
requirement here is mandatory: “The sentence shall further direct.”
If those words “the sentence shall further diveet” are 1 ft out, and
the statute made self-cxecuting, providing that “when the officer is
dismissed from the serviee for cowardice or fraud, the crime, pun-
ishment, name, and place of abode of the delinquent shall be pub-
lished in the newspapers,” ete., that will do away with that objcetion.

The Cratryrax. Have courts-martial judicially construed “fraud '?

Gen. Crowper. That means embezzlement or like offenses, The
fraud there mentioncd is a financial fraud. That is what the statute
means. It does not mean any other kind of fraud.

Senator Corr. I suppose this construction has been settled by-

the practice of the last 50 years, as to the meaning ?

Gen. Crowpzrr. Yes; articles come to have a very definite mean-
ing,
Senator Cort. It would naturally mean some form of financial
fraud.

Gen. CrowpERr. Yes, sir; I do not think I can be incorrect about
that. Winthrop says:
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en the dismissal is for cowardice or fraud, as where it is adjudged on convic”
'ggli)f misbehavior before the enemy, in violation of article 42, or of some offenge
n;ya,inst the United States; as presenting a fraudulent claim, or embezzlement, in
violation of article 60, the sentence should further direct.

That is from our most standard work, Winthrop on Military Law

~and Precedents.

Senator Cort. The old law provided that the sentence should
direct, and now this provides who shall direct. -
~ Gen. CrROowDER. It makes it an administrative duty. It makes it
the duty of the convening authority to publish the sentence. I do
not see why the court should be required to write that in its sentence
gvery time. The statute law should be self-executing. The court
cen not do anyﬁhing toward publishing it. That duty necessarily
Jevolves upon the approving power.
deggnator %OLT. w (I)) woul%pdirect that the sentence of the G(:l’ll‘t
should be carried out? You simply provide ‘‘shall be punished.

The Crairman. It would be the appointing power, would it no}??
" Senator CoLr. Whom do you mean by ‘‘the appointing power’’ ?

Gen. CrowpEr. That would be the commander who convenes the
court and who acts upon the sentence. He would take the necessary

steps.
Steé)enator Corr. Do you mean the officer who convenes the court-
martial ¢ _ ‘
Gen. CrowDER. Yes; and who would have to approve its sentence
before its sentence could have any validity whatever. He would
e that duty.
hagenator COI},TT. Would it come up to the Judge Advocate General ?
Gen. CROWDER. It would come up to the Judge Advocate General
in most cases. All cases come here eventually for revision and file,
but those cases which require confirmation from the President come
here for final action. These are serious cases we are discussing
here, and practically 90 per cent of them would come right here and
the Secretary of War would issue directions for the publication of it.
Gen. Crowder referred to the antecedent provision, article 4, 1775,
additional [reading]: h
2 y issioned officer is cashiered for cowardice or fraud it shall
belgdzlidcﬁguggh;;ﬁsiﬁﬁ%Stsli(a),]tltheocrime, name, place of abode, and punishment of

delinquent be published in and about camp and of that colony from which the
?ﬁ%nse;ngame or ugually resides, after which it shall be deemed scandalous in any

~officer to associate with him. .

- (An informal discussion followed.) -
Senator Cort. I think we had better leave that.
we could qualify it and make it any better. )
" Gen. CrowpER. No. Wenow come to a case where, having made
an article out of a statute, I have occasion again to call your attention
to the fact that where we come to consider the punitive articles we will
find every one of them concluding with the phrase, “shall be punished
as a court-martial shall direct’’; and until the year 1890 there was
absolutely no limit of punishment except that death could not be
adjudged except where 1t was expressly authorized. The result was
that courts sitting in different parts of the country had different ideas
\ #s to what punishments should be adjudged for given offenses. The

punishment for absence without leave for 10 days might be severe in
) It became something

I do not think

/J one place and not at all severe in another.
\ " S.Rept. 180, 64-1——5
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approximating a scandal. Efforts were made by department com
manders in their several jurisdictions to hold down tlhe punishmen;;
to some common standard through admonition, the exercise of par-
don, and mitigation of sentence. It finally came to be recognizeqd
that we needed the assistance of statute law. It would have been

very dillicult to amplify the code after the manner of ecivil codes so as

to prescribe maximum punishment for each offense.  Tn 1890 Coy,.
gress passed this law:

That whenever by any of the Articles of War for the government of the Army the
punishment on conviction of any military offenss is left to the discretion of the court-
maytlal the punishment thorolo_r shall not, in time of prace, be in excess of a limit
which the President may prescribe.  (Act of Sept. 27, 1890; 26 Stat., 491.)

In pursuance of that statute the President issucs from time to time
what are called maximum punishment orders. It covers all offenseg
punishable at the discretion of the court and fixes limits of punish.
ment. In framing these limits we try to observe the limits that
Congress has gs_tabh‘shed in the Federal penal code, where we are
dealing with civil oflenses; and the President exercises his judgment
as to what the maximum punishments shall be for military offenses
The existing law deals only with “military offenses,” but we have
also construed that phrase “military offenses’” as embracing ever
offense of which a court-martial had jurisdiction. T have changed the
article so as to substitute for that phrase, “a military offense,” the
phrase “a crime or offense made punishable by these articles.”” There
1s nothing important about the change, but it is more accurate to
speak of 1t in that way.

We now come to consider the relations of the officers who convene
courts-martial to cases tried by courts convened by them. Article
104 is the existing law. It is as follows:

=)

Arr. 104. No sentence of a court-martial shall be carried into execution until the
same shall have hecn approved by the cfficor ordering the court, or by ths officer
cc:mmandmg for the time being.  (Art. 65, Code of 1806, amended by act of July 27
1892.)  (Art. 10, rec. XV, Brit. Code, 1765.) ' ’

That, you see, came to us from the Code of 1806 and from the
British Code of 1765. The new article is substantially the same:

Art. 46, dpproval and execution of sentence.—No sentence of a court-martial shall
be carried into execution until the same shall have been approved by the officer
appeinting the court er by the oflicer commanding for the time being.

Article 47 is new. It defines the powers that are incident to the
power to approve. It is an important article and, I think, a defensi-
ble one. 1 have said in that:

ARrT. 47. Powers incident to power to approve—The power to approve the sentence
of a cocurt-martial shall be held to include, inter alia:

(a) The power to approve or disapprove a finding and to approve only so much
of a finding of guilty of a particular offense as involves a finding of guilty of a lesser
included offense when, in the opinion of the authority having power to approve
the evidence of record requires a finding of only the lesser degree of guilt.

In regard to that, I want to point out to you what the existing
procedure is. Gen. Wood at Governors Island is in command of the
Eastern Department. He convenes a court, say, at Fort Myer. A
private soldier is tried before that court for desertion. Evidence is
hem;d, and the court finds him guilty and makes up its record and
sends the case to Gen. Wood. Gen. Wood reads over the case and
he reaches a different conclusion upon the evidence. He finds that
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the essential element of desertion; that is, the intent to permanently
abandon the service, is not made out from the record. He knows
he can not approve that conviction. Our present practice is to
return the record to the court and ask them to reconsider their finding
and sentence, stating that the reviewing authority finds the evidence

qot sufficient to convict the accused of desertion at all, but it is suffi-

clent to convict him of absence without leave. The court may adhere
to its former finding of guilty of the major offense of desertion, and
when the case comes back to Gen. Wood, all he can do is to disap-
prove, and there is a failure of justice.

Now, in the usual case it is conceded that the man is guilty of
absence without leave. The court could, if they had adopted the view

* of the convening authority, Gen. Wood, have found him guilty, not of

desertion, but of absence without leave. I want to give Gen. Wood
in such cases authority to write in the finding ““guilty’’ of the lesser
offense, but never under any conditions the authority to write in a
finding of ‘“guilty” of a greater offense; only of some lesser and in-
cluded offense. I can not impress upon you in one statement the
amount of time we lose in cases such as I have cited in returning a
case for revision. It would expedite trials greatly if we could have
this additional authority. The House committee and the Senate
committee both have heard me heretofore very tolerantly on this

oint. It can never operate to the disadvantage of a man, but only
to his advantage. It saves time.

Senator Covr. I donot quite follow that. Under the present prac-
tice, if Gen. Wood sends the case back, then what Wou‘lg be done?

Gen. Crowper. The court would reconvene, and there would be
read to them by the judge advocate the indorsement of Gen. Wood,
and his expression of views, and the court would then be cleared,
the judge advocate would withdraw, and they would consider the
views of the department commander. :

Senator CoLt. Supposing they adhered to their original decision
that the accused was guilty of the major offense of desertion; then
what would be done? :

Gen. CRowpER. The case would be returned.

Senator Corr. It would be returned to Gen. Wood ?

Gen. CRowDER. Yes; and then of course he would have to disap-
prove it, because he had already made up his mind that he could not
approve the finding of guilty of the major offense.

The CrAIRMAN. Then there is no conviction ?

Senator-Corr. No approved conviction ?

Gen. CRowpeR. No; the man escapes punishment. I have also
written in here, in paragraph 6:

“The power to confirm or disapprove the whole or any part of the
sentence.”’
~ The law says that no sentence shall be carried into effect until the
same shall be approved. It might be argued that the whole sentence
must be approved. I want the right to approve the whole or any
part of it. For instance, dishonorable discharge, total forfeiture,
confinement at hard labor for six months—to approve or disapprove
any part of that sentence. There is no doubt but that the reviewing

" authority should have that authority; but I want to remove all

question, as to the existence of this authority by incorporating it
ere in express terms.
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I am going to ask you to omit paragraph ‘‘c” because of some
recent legislation enacted by Congress which gives us the right to
suspend sentences, and makes it no longer important that we should
have subdivision “‘c.” Just transpose the word ‘‘and,” up here,
and stop it there. .

Now we come to a case where the President must act by way of
confirmation; where the action of the commanding general—Gen,

. . X ) . L
Wood, for example, in a case like that—is not final. The existing
Jaw says:

Art. 109. All sentences of a court-martial may be confirmed and carried into

execution by the officer ordering the court, or by the officer commanding for the time
being, where confirmation by the President, or by the commanding general in the
field, or commander of the department. is not required by these articles. (Art. 65,
Code of 1806.)
. The reading of that article necessitates the reading of several other
articles to show when confirmation is required. I have gathered
all those articles together, and you will find them printed on page 28
of the bill in the righthand margin. They are articles 108, 106, 107
and 105. I have gathered all those into a single article, which reads
like this:

ARt. 48. Confirmation—When required.—In addition to the approval required by
article 46, confirmation by the President is required in the following cases before
the sentence of a court-martial is carried into execution. namely:

(a) Any sentence respecting a general officer.

. The existing law says:

No sentence of a court-martial, either in time of peace or in time of war, respecting
a general officer shall be carried into execution until it has been confirmed by the
President.

He has a special status before courts-martial. Article 48 continues
as follows:

(b) Any sentence extending to the dismissal of an officer, except that in time of war
a sentence extending to the dismissal of an officer below the grade of brigadier general
may be carried into execution upon confirmation by the commanding general of the
Army in the field or by the commanding general of the Territorial department or
division.

That is a reenactment of the existing law.

Senator CoLt. Yes. _

Gen. CrowDER. In time of war we trust the commanding generals
of our field armies to pass finally upon a sentence dismissing an officer
below the grade of general, but in time of peace any dismissal, no
matter what the rank of the officer—he may be the junior second
lieutenant in the Army—must go to the President for confirmation
before that officer can be put out of the service. To continue:

(¢) Any sentence extending to the suspension or dismissal of a cadet.

That is, again, the existing law. It reads:

The superintendent of the Military Academy shall have power to convene general
courts-martial for the trial of cadets and to execute the sentences of sugh_cou_rts,
except the sentences of suspension and dismissal, subject to the same limitations
and conditions now existing as to other general courts-martial.

The next paragraph reads:

(d) Any sentence of death, except in the cases of persons convicted in time of war
of murder, rape, mutiny, desertion, or as spies, and in such excepted cases a sentence
of death may be carried into execution upon confirmation by the commanding general
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of the Army in the field or by the commanding general of the Territorial department
or division. . .

We have always had that authority. It is reenacting the existing
law.

The CaatrMAN. I think article 49 is merely giving the same powers
of the appointing power to the confirming power. ‘

Gen. CROWDER. Yes. ) o

We already have the power in the existing articles to pardon or

- mitigate the punishment. That word “pardon” is inaptly used. It

requires you to consider the pardon of a punishment, not a pardon of
an offense. It ismore accurate to use the phrase “ mitigate or remit,”’
in speaking of punishments. I am inserting that phrase in article 50:

There is one limitation upon the present law in the second para-
graph of article 50, where it is said:

But no sentence extending to the dismissal of an officer or loss of files, no sentence of
death, and no sentence approved or confirmed by the President shall be remitted or
mitigated by any other authority.

Of course, when the department commanders try officers, and they
are sentenced to a loss of files, it may be 10 or it may be 50 files, they
lose that muchrankonthelineallist. That sentence remains under the
control of the department commander so long as the officer remains
in his command, and he may remit or mitigate it at any time; but
the sentence is immediately given execution here at the War Depart-
ment and the lineal lists of the Army are rearranged. When a de-
partment exercises this power of remitting or mitigating such a
sentence, his action disturbs the War Department administration,
That I have provided that where the sentence is in the nature of a
loss of files, it must go to the President for his mitigation.

Article 51 relates to ‘“ Suspension of sentences of dismissal or death.”
It substantially repeats the provisions of article 111. It provides
that in case of a sentence of death or of dismissal -of an officer, the con-
vening authority may suspend the sentence until the pleasure of the
President may be known. _

When we come to article 52, it repeats the provisions in the existing
law of April 27, 1914, introducing the principle of a suspended sen-
tence of dishonorable discharge. There is nothing new to note
about it. It is just a reenactment of the existing law, in order to
give it its proper place in the code. : :

Coming now to article 53, we have here in form of statute law an
existing general order of the War Department. I think we stretched
our authority to the utmost when we issued it. I suppose you are
familiar with the judicial controversy that has waged in some States
as to whether the power to suspend sentence is an inherent power. We
have assumed in this order that it rested with the convening authority,
and we then said where disciplinary sentences were imposed upon
soldiers, the convening authority might in such & case bring the man
before him and say: “I am going to suspend this sentence during
good behavior, and I will eventually remit it if you make good.”
That authority has been questioned in courts. We are deing this
under authority of a War Department order, alone. It is desirable
to_have express statutory authority for such a practice. The effect

« will be to introduce into our military code the principle of suspended
. sentence, which is finding expression in every reformed penal code
- n the United States.
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The concluding provision of the article reads:

Atany time within one year after the date of the order of suspension such order niay,
for sufficient cause, be vacated and the execution of the sentence directed by the
authority competent to order the exccution of like sentences in the command to which
the person under sentence belongs or in whicli he may be found; hut if the order of
suspension be not vacated within one year afler the date thereof the suspended
sentence shall be held to have been remitted.

I am a great believer in the efficacy of suspended sentences. Many

men are reformed in that way. It is desirable that all commanding

_ officers shall have this authority. )

We come now to the punitive articles. The first deals with
fraudulent enlistments. The constitutionality of this article has
been questioned, and the issuc reached finally a Federal court in
the case “In re Carver, 103 Federal Reporter, page 635.” In that
case the court said:

It may well be doubted whether under the Constitution fraudulent enlistments
can be made offenses punishable by a court-martial, but there can be no question
that the receipt of pay or allowances after fraudulent enlistment may be made so
punishable - and refused to discharge on habeas corpus a minor who had been con-
victed under the statute.

This statute was the result of a long-continued agitation.

“IFrauders”—that is the term by which they are known-——would go -

about recruiting stations and enlist, misrepresenting their qualifica-
tions for enlistment. They succeed in getting into the Army for
brief periods of time, when the fraud is discovered and they are
brought to trial. Some of them arc convicted felons. Some of them
are married men deserting their families. Some are minors.

We found out that we were spending a great deal of money upon
men who had frauded their way into the service by one means or
another. I estimated at one time the amount of money lost annually
to the United States through the operations of these men. An act
was passed to meet that situation.

Senator CorLtr. What constitutional provision is brought in ques-
tion there?

Gen. CrowDER. Only cases arising in the land and naval forces may
be tried by courts-martial. Other cases must be tried by civil courts.
In such a case as enlisting under fraudulent representations the act
of fraud precedes or coincides with enlistment. The question is,
Does such a case arise in the land forces?

Senator Corr. Oh, yes.

Gen. CRowDER. But that fraudulent act, connected with his re-
ceipt of pay and allowances under the fraudulent enlistment, is what
our statute makes a military offense. I suppose we could get along
with an article which would say that a person who having fraudu-
lently enlisted in the service of the United States, shall receive pay
and allowances thereunder, shall be punished as a court-martial shall
direct; but the statute has served every purpose in this form, and so
long as the courts have sustained it in this form——

Senator Corr. Why not leave it ?

Senater LEa. Yes.

Gen. CRowDpER. In article 55 I have consolidated the provisions of
eight different statutes or regulations. The first of the statutes con-
solidated was article 3 of the existing code. It punished officers of
the Army who knowingly enlisted into the military service certain
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classes of persons. After that statute was passed other statutes were
enacted which prohibited enlistments of certain classes of persons.
It so happens tﬁaﬁb under the present code, if we try a man—an offi-
cer—for making one of the prohibited enlistments under article 3,
we charge him under that article, but if he is being tried for making
one of the enlistments in these other statutes or regulations we must
charge him under the general article. I grouped all in one provision,
as follows:

ARrr. 56. False muster.—Any officer who knowingly makes a false muster of man or
animal, or who signs or directs or allows the signing of any muster roll knowing the
game to contain a fals? muster or falss statement as to the absance or pay of an officer
or soldier, or who wrongfully takes money or other consideration on mustering in a
regiment, company, or other organization, or on signing muster rolls, or who know-
ingly musters as an officer or soldier a person who is not such officer or soldier, shall
be dismissed from the service and suffer such other punishment as a court-martial
may direct.

In article 56 you will observe that four articles of the existing code
are consolidated into one article. We are dealing here with false
musters. I think a very hasty examination of this will show that
we have combined, to very great advantage, all these articles into
one, and made it a much simpler matter to charge an accused for
these offenses.

Article 57 is a condensation of articles.7 and 8 of the existing code
and deals with false returns and omission to render returns.

Now we come to the article respecting desertion. The present
statute deals with officers or soldiers. The new statute deals with
any person subject to military law. People who are serving with
the Army as retainers to the camp, or such persons as are serving
with armies in the fields, may desert in times of war with all the
disadvantage to the service that results from desertion of soldiers—
may even desert to an enemy. The commanding general should have
control over them. The only control that would be effective is to
classify them with the soldiers, and punish their desertion the same
as the desertion of a soldier. The Army is threatened as much by
one desertion as by the other :

Senator Corr. “In time of war,” you say, I see?

The CrairmMaN. The death penalty is prescribed, but the death
penalty is limited to time of war. ‘

Gen. CROWDER. Yes; the existing law has a peculiar provision. It
says: -

Any officer or soldier who, having received pay, or having been duly enlisted in the
gervice of the United States, deserts the same, shall, in time of war, suffer death.

Reading that article literally, it does not make any difference when
the desertion took place, the punishment in time of war is death.

The Cuarrman. It is very inaptly drawn.

Gen. CrowDER. Of course we have always given the other inter-
pretation to it, that it is desertion committed n time of war that is
mtended. The new article expressly so states.

. The next is article 59. The existing law reads:
 Arr. 51. Any officer or eoldier who advises or persuades any other officer or soldier
to desert the s>rvice of the United States shall, in time of war, suffer death or such
other punishment as a court-martial may direct, and in time of peace any punishment,

excepting death, which a court-martial may direct. (Art. 23, code of 1806, as
amended by act of May 29, 1830.) (Art. 4, Sec. VI, Brit. Code, 1765.)
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I have put it—

Any person subject to military law who advises or persuades or kno ingly assists
another to desert the service of the United States, etc.

The proposed article broadens the scope of existing article 51, so
as to include “all persons subject to military law, as'd(.aﬁn,ed in
proposed article 2, and also to include ‘‘knowingly assisting” de-
sertion. It may he observed that the offense of assisting a de:%{erter
is not only what is likely to be committed as ““advising’ and “per-
suading,” but the overt act of assistance may be satisfactorily estab-
lished, whereas “advising” and ““persuading” ave difficult of proof,
even with the testimony of the deserter himself, which testimony, for
apparent reasons, must be generally unsatisfactory. The proposed
article (like proposed articles 39 and 58) also observes the distine-
tion between advising, persuading, or knowingly assisting another to
desert in time of war upon the one hand and when committed in
time of peace upon the other. o _

Article 60 relates to the offensc of entertaining a deserter; that is,
in receiving him. I have made it read:

Arr. 60. Entertaining « deserter.~—~Any officer who, alter having dis:('overed that a
soldier in his command is a deserter from the military or naval service or irom the

Marine Corps, retains such deserter in his command without informing superior
authority or the commander of the organization to which the deserter belongs, shall

be punished as a court-martial may direct.

Article 61 relates to ‘“Absence without leave.” Here is an in-
stance of condensation of six articles into one. I do not know any
cause which has produced more error in pleading than these six
articles dealing with different forms of absente without leave. The
first one puniﬁles any officer or soldier who lies out of his quarters,
garrison, or camp without leave from his superior officer; the
second, any soldier who absents himself from his troop, battery,
company, or detachment, without leave from his commanding offi-
cer; the third, any officer or soldier who fails, except when pre-
vented by sickness or other necessity, to repair at the fixed time at
place of parade, exercise, or other rendezvous, and so forth; the
fourth, any soldier who is found 1 mile from camp without leave in
writing from his commanding officer, as a court-martial may direct.

All these refinements in stating the offense of 1absence without
leave grew up at an early date. One article has been substituted
for them all, article 61, which reads:

ART. 6. Absence without leave~—Any person subject to military law who fails to
repair at the fixed time to the properly appointed place of duty, or goes from the

same without proper leave, or absents himseli from his command, guard, quarters,
station, or camp without proper leave, shall be punished as a court-martial may direct.

The Cramasx. Ought there not to be an exception of physical
disability ? )

Gen. CrowprRr. No; because that is always a matter of defense.

There is no change in article 62 except that we have mc.lu(‘ied
among those against whom contempts may be committed the Sec-
retary of War and the gcvernor or legislature of any State, Territory,
or other possession of the United States. . § _

There has been a slight change in article 63. The words’. com-
manding officer”” have been changed to read *‘ superior officer.” Celi;
tainly the disrespect that the article punishes is quite as great
directed toward a superior officer as when it is directed against 2
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commanding officer. It will rarely happen that the superior to whom
a subordinate has been disrespectful stands to him in the relation of
a commanding officer.

Article 64 takes the place of article 21. The only material change
is that the word “willfully” has been put in before the word “dis-
obedience” in the third tine of the original article 21 to make the
letter of the law accord with the construction it had in practice
received. The article is one that authorizes the punishment of death,
and 1t was argued from that fact that it was not every slight dis-
obedience that the article took cognizance of, but disobedience of a
willful character, which exhibited the individual in the attitude of
defiance against superior authority. .

Article 65 is new. It punishes “any soldier who attempts or
threatens to strike or assault, or willfully disobeys the lawful orders
of a noncommissioned officer,” and so forth.

The insertion of this article was suggested from many sources.
The purpose of it is to enhance the respect of the private soldier for
his noncommissioned officer. The opinion of most officers who have
to do with these things in a practical way is that it will do very
much toward establishing the noncommissioned officer in a position
of authority over enlisted men to have this special article. "I have
inserted it out of deference to their views.

In article 66, which deals with mutiny, the substantial change is

‘the insertion of the words ‘“attempts to create.’” The old article

punished mutiny in several forms, but did not punish an attempt to
create mutiny. The old article specified “mutiny or sedition in any
troop, battery, company, party, post, detachment, or guard,” and
following that I have inserted the words “or other command.”
Those are the only changes in that article. :

- Article 67 relates to failure to suppress mutiny or sedition, which
is punished in substantially the same way as in existing article 23,
which it replaces, except that the article has been extended so as to

enalize the withholding of facts which would cause a reasonable
Eelief that a mutiny or sedition was about to take place. It makes
it an offense for any officer or soldier in possession of such information
to fail to reveal it to the proper authority.

Article 68 deals with quarrels, frays, and disorders. The new arti-
cle substantially repeats the existing article 24. We have had a
good deal of discussion about the construction of the old article 24,
which says: ‘‘All officers of what condition soever.”’

It was finally established by authoritative construction that phrase
included noncommissioned officers. I put it in here .to shut off
discussion, and that our young officers who come into the Army will
not have to read whole pages of discussion to find out that the non-
commissioned officers have this power to part and quell frays and
disorders. It is the common law as to affrays applied to the mili-
tary service. ’

Article 69 deals with arrests and confinement of accused®persons.
In one article here there are consolidated two articles of the existing
code, 65 and 66. The accepted construction of the existing law
(articles 65 and 66) is that the word “crime” employed in both
articles includes all military offenses denounced and punished by any
of the Articles of War, and includes, therefore, civil crimes of which
courts-martial have concurrent jurisdiction with the civil courts, as
well as purely military offenses. (Winthrop’s Military Law and

—
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Precedents, vol. 1, p. 152.) These two articles make no distinction
based on the gravity of the crime, but in terms require arrest in all
casos. And it is further to be observed that under the terms of
article 65 the officer is entitled, of right, to be confined in a particular
place, viz, in his barracks, quarters, or tent, no matter how insecure
1t may be.

The article reads:

Arr. 65. Officers charged with crime shall be arrested and confined in their barracks,
quarters, or tents, and deprived of theirswords by the commanding officer. .

That might be the most insecurc place in the garrison to keep them.
Sometimes it is necessary to arrest an officer for a scrious offense,
where vou are under the almost certain apprehension t_hut .he will
avail himself of any opportunity to escape; but as this article is man-
datory that he shall be confined to his barracks, there isno alpex-natlve_

In all cases, regardless of the cireumstances of the officer’s offend-
ing, he must be deprived of his sword at the time the arrest is im-
posed. The practice of the service has always arrayed itself against
these mandatory requirements. In many cases oflicers are not put
in arvest prior to trial,and,in the limited number of cases where arrest
is imposed, it is usually the kind of arrest which the servicerecognizes
as “‘open arrest’——analogous to enlargement on bail. Tt 1s_entirely
accurate to say that the arrest of officers, their confinement in barracks
quarters, or tent, and depriving them of their swords, are in the
practice of to-day entircly matters of discretion. In other words, the
service simply disregards these provisions.

Whilo commanding officers have not hesitated, where the proba-
bility of an attempt to escape was great, to confine officers im 1pla.ces
of greater security than their barracks, quarters, or tents, the class of
arrests imposed upon them, as stated above, has generally been
“open arrest,” while in a large number of cases no arrest 1s imposed
at all; and a similar rule has been followed in case of soldiers.  Pro-
posed atticle 69 is drawn in accordance with the execution which
the existing law has reccived, and it has been expanded, for obvious
reasons, to embrace within its provisions persons subject to military
law and to trial by court-martial who are neither officers nor soldiers.
The one other important change made is the change of the punishment
for breach by an officer of his arrest and confinement. Under the
existing law—article 65—the punishment of dismissal is mandatory
for this offense, while under proposed article 69 it is authorized but
discretionary with the court. ' ,

The CHATRMAN. You insert in article 69 what had been the con-
struction of the other articles? _ '

Gen. CROWDER. Yes. That brings up one fact. This code s, as
I have been reminded several times, an archaic code, but as the service
_conditions have changed, we have had to resort to pretty bold con-
struction to make the old code fit the new conditions. Here 1s one
instance gvhere, by construction, we have built up a rule which the
service Tecognizes as a necessary one, but which is not in accordance
with the statutory law. The cases of that kind are rather numerous.
That is one of the reasons why I have been urging revision so strongly.
I shall have other articles than this one to call your attention to where
that is very prominent. .

(At 11 oyc ock p. m. an adjournment was taken until 10.30 o’clock
a. m., to-morrow, Tuesday, February 8, 1916.)

. enactment.
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TUESDAY, FEBRUARY 8, 1916.

UNITED STATES SENATE,
SUBCOMMITTEE OF THE
CoMMITTEE ON MILITARY AFFAIRS,
Washington, D. C.
The subcommittee met, pursuant to adjournment, at 10.30 o’clock
a. m.
Present: Senators Lea (chairman) and Colt.

STATEMENT OF BRIG. GEN. ENOCH H, CROWDER, UNITED
STATES ARMY—Continued.

Gen. Crowper. Mr. Chairman, at the conclusion of our session
last night we had reached article 70, on page 41. Article 70 has
already been considered, and you have instructed me to write a new
article in lieu of this article on the lines of the one that passed the
Senate at the last session; so I presume I may turn at once to article
71.

Article 71 is one of a group of three articles relating to the commit-
ment of prisoners, reports concerning them, and their release. The
changes made are so slight that I think they may be passed over
without comment.

The CaamrMaN. There are no substantial changes? .. -

Gen. CrowpEeR. No substantial changes have been made.

Article 74, however, is an important article. I wish to invite
your attention to the condition of the existing law, which you will
find in the right-hand column, article 59. It 1s perhaps one of the
most archaic provisions of the code. It is important in its subject
matter, viz, the surrender of offenders to the civil authorities and
is expressive of the comity which prevails between civil and military
authorities. The existing law requires the turning over of officers
and soldiers accused of civil crimes, in these terms:

When any officer or soldier is accused of a capital crime, or of any offense against
the person or property of any citizen of any of the United States which is punishable
by the laws of the land, the commanding officer and the officers of the regiment,
troop, battery, company, or detachment to which the person so accused belongs are
required, except in time of war, upon application duly made by or in hehalf of the
party injured, to use their utmost endeavors to deliver him over to the civil magis-
trate, and to aid the officers of justice in apprehending and securing him, in order to
bring him to trial. If, upon such application, any officer refuses or willfully neglects,
except in time of war, to deliver over such accused person to the civil magistrates,
or to aid the officers of justice in apprehending him, he shall be dismissed from the
service.

This article is expressive of the subordination of the officers and
soldiers that constitute our Army to the civil authorities. It recog-
nizes the amenability of all military persons in their civil capacity
to the civil jurisdisdiction for breaches of the criminal law of the
land. The article was copied from the British code of 1765 and it
reflects the condition of the criminal law of that period. We have
had to read into it a great deal by construction of doubtful validity,
to the end that the law might conserve the principle underlying its
The principal defects of the article are these:

It specifies capital crimes and offenses against persons or property
only. It does not cover, therefore, offenses against society or the
public, or offenses against the Government, except where, in addi-
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tion to having this character, they also affect individual persons or
their property. But the article covers this class of offenses only
when committed against citizens of the United States. It does not
cover the offenses when committed against citizens of our terri-
tories, or against aliens residing within our jurisdiction and who are

entitled to the equal protection of our laws. Then again we have’

to deal with the archaic provision that the application for the sur-
render must be made “by or in behalf of the party injured.” This
harks back to the days when crimes were punished at the instance of
the individual against whom committed, and ignores the fact that
under modern law all crimes are punished at the instance of the
State and the application is regularly submitted by the State author-
1t1es.

Senator Corr. The crime is an offensc against the State, under the
modern jurisprudence, and not against the individual ?

Gen. CRowDER. Against the State; yes.

I have remedied all those defects by providing in the new law:

When any person subject to military law, except one who is held by the military
authorities to answer, or whe is awaiting t.ial or result of trial, or who is undergoing
sentence for a crime or offense punishable under these articles, is accused of a crime
or offense committed within the geographical limits of the States of the Union and
the District of Columbia, and punishable by the laws of the land, the commanding
officer is required, except in time of war, upon application duly made, to us2 his
utmost endeavor to deliver over such accused person to the civil authorities, or to
aid the officers of justice in apprehending and securing him, in order that he may he
brought to trial. )

Then follows the penal provision against any commanding officer
who, having the custody of any such person, willfully refuses or
neglects to discharge his duties under this article. I have written
into the new article one exception expressive of the construction of
the existing article which has always prevailed. You will note that
from the mandatory requirement of the article that officers and
soldiers accused of civil crimes shall be turned over there is excepted
any officer or soldier who is held by the military authorities to answer
or who is awaiting trial or the result of trial or who is undergoing
sentence for a criine or offense punishable under the Articles of War.
In respect of this excepted class it will remain discretionary whether
or not they shall be turned over upon demand, and the rule of comity
is left to govern. In the ordinary case where the soldier is wanted
upon a charge of greater gravity in the civil court than the military
court is taking cognizance of in his case he would, of course, be
turned over; but where the military charge was of the greater
gravity he would be retained. There has been little trouble in
determining upon a course of procedure in such cases. The civil
authorities are not usually found in the attitude of urging that a
man be turned over by the military authorities to them for a misde-
meanor when he is being held by the military authorities for a felony,
and the converse of this proposition is true. Military authorities do
not insist upon retaining a man upon a trivial military charge where
the civil authorities wish his surrender for trial for a serious civil
offense.

The Cuamrman. Does that not seem proper to you, Senator Colt?

Senator Corr. It does to me. T do not see how he could be pun-
ished twice.
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Gen. CrowpER. That issue is not always or even generally pre-
sented. The two offenses, military and civil, may be very different
offenses. For example, let us suppose the soldier is held under mili-
tary authority at Fort Myer, Va., for mutiny. That is a very grave
military offense—a capital offense. Along come the civil authorities
of Wash'nzton, D. C., end went him for larceny. TUnder the manda-
tory requirements of the existing law we would be required to turn
over this man to the civil authorities. I do not think you want to
require that. It is always competent under the article as I have
drawn it for the military authorities to recognize ths requisition of
the civil authorities when the ccnditions are reversed and the graver
offense is on the civil side, and the military authorities are required
under the mandatory requirements of existing law, and under the
law as proposed, to turn over offenders when they are not accused
before the military authorities. '

Senator CoLt. -Yes.

Gen. CRowpER. We have gotten along with amicable relations
generally with the civil authorities in this matter. The rule of
comity has been quite adequate to maintain those relations.

Senator CoLT. We must leave considerable to the rule of comity.
We do in the conflict between the State and the Federal authorities,
you know. ' ‘

Gen. CROWDER. Yes.

- Senator Cort. Foreigners wonder how we can work such a complex
system, but comity plays an important part. Looking at what you

~ call your archaic provision, assuming that is is sound, and taking that

as a basis, it seems to me that your article is a great improvement
upon 1t. -

Gen. Crowper. Of course it was absolutely necessary to get rid of
those archaic provisions which recognize that the surrender must be
made only upon the demand of the party injured.

. The CoarrMAN. Is not article 59, as a matter of fact, really

-unworkable ¢

~ Gen. CRowpER. Yes; that is quite true. :

Senator CorT. It is more a method of enforcing it.

Gen. CrowpER. The concluding provision of the new article 1s
new. It reads:

When, under the provisions of this article, delivery is made to the civil authorities
of an offender undergoing sentence of a court-martial, such delivery, if followed by
conviction, shall be beld to interrupt the execution of the sentence of the court-
martial, and the offender shall be returned to military custody, after having answered
to the civil authorities for his offense, for the completion of the said court-martial
sentence.

A present the court-martial sentence runs while the military
offender is in the hands of the civil authorities.

The Crairman. I noticed that.

Gen. CrowpEeR. And, of course, he would not be entitled to that.
I have inserted this concluding provision, and under its terms, when
the civil courts are through with a military offender who has been
turned over to them, that man will be returned to face his record

that he made in the Army. e

The war offenses are sef forth in a group of eight articles, articles
75 to 82. Article 75 relates to misbehavior before an enemy;
article 76 to subordinates compelling their commander to surrender;
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article 77, improper use of the countersign; article 78, forcing 5
safeguard; article 79, care and custody of captured enemy p]%p_
erty; article 80, dealing in captured or abandoned property.
article 81, relieving or corresponding with, or aiding the enemy]-
anc} article 82, spies. I have made but slight changes in these
artlc’lcg. The changes made introduce no innovations. Of course
where in the existing law, as in article 41, I find the offense of occa.
sioning false alarms stated in such terms as to be committed b

officers only, I have broadened the application of the article to-

mclude enhisted men. Where the phrase of limitation ‘‘which he
is commanded to defend’’ operates to restrict so much of article 49
as relates to the abandonment of posts and positions, I have substi-
tuted the phrase ‘‘which it is his duty to defend,” making the
article applicable whether the officer is ““‘commanded” to defend a
place or not.

New article 75, which substitutes articles 41 and 42, has been
further broadened so as to include any kind of command, instead of
the particular commands ‘‘fort, post, or guard,” which we find men-
tioned in the existing law. It will be found, I think, that in new
article 75 we have combined the provisions of old articles 41 and 42
In such a way as to preserve the substantial provisions of both, and
broadening the application of both the existing articles in such a
way as to conserve the best needs of the service.

New article 76 substitutes old article 43 and deals, as does the latter
article, with “subordinates compelling commanders to surrender.”
The application of the old article 43 is to the commander of a “gar-
rison, fortress, or post.” It has no application to any other form of
command. I have added the words ‘‘camp, guard, or other com-
mand,” thus broadening the application in a way which I think it will
be conceded the article should be broadened. 'This is practically the
only change.

In respect of article 77, which deals with improper use of the coun-

tersign, [ have made one important change. You will notice that the .

existing article 44 punishes with death the misuse of what its archaic
phraseology calls the ‘“watchword,” and also the misuse of the parole
with death, both in peace and war. It is a fact that a soldier who
should violate this article at Fort Myer to-morrow, in & period of pro-
found peace, would have committed a capital offense, for which this
article authorizes the death penalty. It is not limited to the war
offense. In new article 77 I have made it a war offense only.

Senator Coit. I sce there is a saving clause there. It says “or

such other punishment as a court-martial may dirvect.”
. Gen. CrownEer. Yes; the death sentence is not mandatory, but the
death pendlty is authorized. In other words, it is a capital offense,
just as murderis. The death penalty is not mandatory in the case of
murder. -

Article 78 relates to forcing a safeguard. It substitutes article 57
of the existing law. The existing law is operative both in peace and
war. While safeguards, which are certificates of special privilege of
protection granted by military commanders to private persons deemed
to have a claim upon the protection of the Army, to corporations,
public institutions, etc., are not ordinarily issued in time of peace, as
the article is drawn should a commander in a period of joint maneu-
vers, for instance, issue such safeguards and they were to be violated
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by any officer or soldier, that officer or soldier would have committed
4 capital offense, for which the death penalty in this case is manda-
tory. Note the language of existing article 57, ““shall suffer death.”
The alternative, ‘or such other punishment as a court-martial may
direct,” is not found in this article.

Senator Cort. You know there is a rule running through jurispru-
dence that where a law has remained obsolete for a good many years
the court holds that he can not enforce it. Take the law of England
with regard to the banishment of Jesuits. The court held that that
law could not be enforced, and it would not enforce it.

Gen. CRowDER. It was regarded as repealed by nonuser ?

Senator Cort. Exactly.

Gen. CRowpER. The same considerations would probably influence
the construction of our existing article 57.

New article 79 restates article 9 of the existing code. Our expe-
rience in the Philippines and China has indicated that there should
be emphatic declaration, and thereby a warning to all persons subject
to military law, that “all public property taken from the enemy 1s
the property of the United States.” This has been inserted in new
article 79, and immediately precedes the provision of article 9 that
such property so taken from an enemy “shall be secured for the serv-
ice of the United States.”” I think that with this unequivocal decla-
ration of a principle of law we shall attract the attention of the service
in a way that will be of material aid in stopping looting and in
protecting and preventing the neglect of such property. Of course,

'~ the concluding provision of old article 9 was obj ectionable, “and for

neglect thereof the commanding officer shail be answerable.”” The
new article provides that for such neglect, or for any wrongful
appropriation of such property, the military offender shall be pun-
ished as a court-martial may direct. ' '

Article 80 deals with captured or abandoned property. It is
built upon a Civil War statute, and was found very necessary during
that period. That Civil War statute undertook to punish violators
of its provisions, military and civil, by “any court, civil or military,

- competent to try the same.”” Of course, this statute should have

been made the basis of an article of war when the Revised Statutes
of 1874 were compiled. I say it should have been done at that time
because the revisers did make an article of war out of sections 1 and 2
of the act of March 2, 1863, entitled “ An act to prevent and punish
frauds upon the Government of the United States.” The article

_ they then made constitutes article 60 of our present code and article 93

of this revision. Our new article 80, which is carved out of the
Revised Statutes, confers no new jurisdiction upon courts-martial.
I am simply giving the Civil War statute a place in the military code,
where students of military law may become familiar with it.

Article 81, which deals with “relieving, corresponding with, and
alding the enemy,” is a eonsolidation of articles 45 and 46 of the ex-
isting code. As the offenses denounced by the present article may,
and usually will be, committed by persons outside of the Army, 1
think the jurisdiction of a military commission for their trial should
have been recognized in the old statute, because the military com-
mission will in time of war try most of these offenses.- The new
article is drafted so as to recognize the jurisdiction of a military
commission in such cases. :
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Article 82 deals with the general subject of ‘‘Spies.” I have taken
no liberties with this statute, which is section 1343 of the Revised
Statutes.

Senator Cort. Is there no limitation there ¢

Gen. CRowDER. You refer to the death sentence in article 82,
relating to spies, I suppose. No, there is no limitation; but this is
the only offense which a court-martial tries where it is mandatory to
prohounce the death sentence. 1t may be remarked in connection
with this article that the legislation of the Continental Congress on
this subject denounced as spies persons who were ‘‘not members of
or owing allegiance to any of the United States of America,” and in
the form this article appearcd in the code of 1806, no person was
designated a spy except those ‘‘not citizens or owing allegiance to
the United States of America.” It was not until the Civil War
period was reached that the article was so amended as to apply to
citizens of the United States. :

/ In regard to these miscellaneous offenses, we will pass over article

, 83, a consolidation of existing articles 15 and 16, and article 84, which
is a reenactment of article 17, with the statement that no substantial
changes have been made.

We come now to an article which deals with the offense of drunk-
enness on duty, new article 85. The existing law requires manda-~
tory dismissal upon conviction of this offense. I have retained this
mandatory sentence of dismissal for the war offense and authorized,
but left discretionary with the trial court, the imposition of the
sentence of dismissal for the peace offense. _

1 have been criticized in the public press of the country for taking
a view which was characterized as sympathetic with drunkenness.
My motive was exactly the contrary—that is, to get a greater amount
of punishment for the offense. At present the law punishes with
mandatory dismissal every case of drunkenness on duty. To cer-
tain officers the law assigns a continuous status of duty. A post
surgeon, for instance, is always on duty. The commanding officer
of a post is always on duty. If that officer violates this article, a
court has no discretion. It must sentence him to dismissal.

In my remarks under this particular article I have reviewed the
Articles of War for the purpose of discovering the principles that
have governed Congress in prescribing mandatory dismissal, and 1
would like to read into this record just what I have said on the
subject [reading]: .

The existing law, under authoritative and accepted construction, covers the offense
of drunkenness of an officer on all descriptions of military duty, and makes mandatory
in every case of conviction the sentence of dismissal. The proposed article reserves
this extreme penalty for the offense of drunkenness on duty in time of war, and
authorizes, but leaves discretionary with the court, the imposition of the exfreme
panalty for this offense committed in time of peace. The question of where the line
of distinction should be drawn between mandatory and discretionary dismissal in
guch case involves a consideration of other related provisions of the existing and
proposed articles. L . .

The existing articles make the sentence of dismissal mandatory in the following
cases: The taking of money or other consideration in connection with mustering of
t:oops (art. 6); signing a false certificate relating to the absence or pay of an officer

(art. 13); laying duties on victuals or necessary supplies for his command for private
advantage (art. 18); the making of false muster of man or horse, or signing, directing,

or allowing the signing of any muster roll, knowing the same to contain a false muster
(art. 14); {he making of false returns (art. 8); and disgraceful conduct rendering the

officer unfit to associate with gentlemen (art. 61). It will be readily conceded that
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in all these cases it is entirely fitting that the law should speak a final word and require
@  the sentence of dismissal. (It is pertinent to note in this connection that cases in

. which such sentence has been disturbed are rare and limited to those where the
President, as confirming authority, has been in disagreement with the frial court as
1o the sufficiency of the evidence to establish guilt as charged or has found invalidity
or prejudicial irregularity in the conduct of the trial.) The corresponding articles of
the revised code preserve in all these cases the requirement of mandatory dismissal.

Mandatory dismi:sal is further provided for in the existing code as follows: Failing
to report a deserter (art. 50); breach of arrest (art. 65); refusal to deliver to a civil
magistrate, upon proper demand, soldiers accused of crime (art. 59); and sending or
accepting a challenge to fight a duel (art. 26). The commistion of any one of these
offenses does not conclusively establi:h unfitness to continue in the service, and as
to them the law should not speak the last words and imperatively require a sentence
of dismiscal. The corresponding provi:ions of the proposed revi:ion authorize, but
leave discretionary with the court, the imposition of the sentence of dismissal. .

The distinction which should be drawn between mandatory and discretionary
dismuissal is here indicated to be that where the offense committed establishes dis-
qualification in character for continuance in the military service, the law should make
dismissal mandatory and in other cases discretionary In which category does the
offense of drunkenness on duty fall? It is to be considered in this connection that
we are not dealing with drunkenness which manifests itself in disgraceful conduct,
triable under the 6Ist Article of War (proposed article 85), as conduct unbecoming
an officer and a gentleman, but with drunkenness on particular occasions of duty,
i. e, isolated acts of drunkenness. Having regard to this fact and to the further fact
that the article covers all descriptions, of duty howeveér unimportant, and that mili-
tary law assigns to certain classes of officers, notably commanding officers, a continuous
duty status, it would seem that mandatory dismissal, which everyone concedes to be
appropriate for offenses involving moral turpitude, should not be an invariable rule
established by law for the offense of drunkenness on duty, but that the trial court
should be vested with discretion in such case. To this it is believed that one excep~’
tion should be made. In war, hecause of the increased responsibility under which
the Army acts, there can be no temporizing with any class of misconduct which
imperils its safety and the success of its operations. The reasons which justify punish:
ing the war offenses of misuse of the countersign, sleeping on post, desertion, etc.,
more severely than the corresponding peace offenses, justify a more severe penalty
or drunkenness on duty in war, and the new article is drawn in accordance with this
view. If enacted into law it will be for the trial court with all the circumstances,
_character, and degree of offending in evidence before it, to say whether an officer
convicted of this offense should be dismissed, subject, of course; to the confirming
authority of the President, or retained in the service with disciplinary punishment.
1t can not be doubted that under a law making dismissal for the officer discretionary
there will be less reluctance in bringing officers to trial for this offense than there is
undgr a law which provides for mandatory dismissal, and that there will be imore real
punishment for the offense, and greater deterrent effect, because of the greater prob-
ability of trial, than obtain under the existing law. '

It is pertinent to note in this connection that article 5, section 14, British Code of
1765, providing for mandatory dismissal for this offense, and from which we copied
our existing article, has been revised so as to provide for discretionary dismissal in all
cases of drunkenness of an officer, whether on duty or off duty and whether com-
mitted in peace or in war (Art. 19, British Code of 1914); and that mandatory dis-
. missal for this offense is not a requirement of the Articles of War for the government
of the Navy of the United States. . o

(The committee further discussed this article informally.)

The CaarrMaN. Thet brings us to article 86.

Gen. CRowpER. Article 86. I broaden that article. It is a re-
enactment of article 39. Article 39 makes the offense of sleeping on
post out at Fort Myer, for instance, a capital crime. To-day, in time
of }l)eace, if a soldier should go to sleep on post out there he would be
guilty of an offense punishable under this article with death. I have
hanged that so as to provide for both the war and peace offense. In
ime of war it is very properly punished with death. A sentinel whe
s guarding the safety of an army and goes to sleep on post ought to

S. Rept. 130, 64-1——6
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Incur that penalty, but certainly the peace offense ought not to e
80 Eunishable.

You will notice further that I have broadened the article so ag to |

include the word “drunk” as well as the word ‘‘sleeping.”  Ag
amended it provides that if any soldier is found drunk or sleeping op
post in time of war he shall be punished with death or by such oz%her
punishment as the court may direct.

Here is an article [art. 87] which prohibits a personal interest in
the sale of products. It is rather an obsolete article, but I have not
felt like excluding it from the code. It found its way into our code
at a time when armies lived upon communities and the people were
encouraged to bring victuals and other products into the limits of
the camp, and it was aimed at any commanding officer who undertook
to get a “‘rake-off " or profit.

At one time I had marked this for climination, but I was advised
that it might have application when an army was serving in certain
parts of the country, remote from lines of communication, and that
it had better be left in. I have broadened the application of the
article to include all places where the troops may be serving, and
thus removing the limitation flowing from the phrase ““garrison,
fort, cr barracks.”

In its present form it says

The CuaaRMAN. It applies to troops in garrison, fort, or barracks?

Gen. CrOwDER. Yes; to troops in garrison, fort, o1 barracks.
There is very little occasion for regulation in places like those, where
there are general supplies. So I have broadened it to include any
place where troops may be scrving.

This same article of the existing law makes the sentence of dis-
missal absolutely mandatory, just as in the case of drunkenness on
duty, and it is the only sentence which can be imposed. The new
article likewise provides for mandatory dismissal, but I have added
the phrase “such other punishment as a court-martial may direct.”

The CrarRMAN. You have added “and suffer such other punish-
ment as a court-martial may direct.”

Gen. CrowpER. ‘And suffer such other punishment,” and so forth,
but leaving dismissal mandatory. I do think that a man who does
anything dishonest like that should go out, but there is no reason
why if he has done that dishonest thing—and it is grave dishonesty—
he should not be punished for the civil offense, so I have provided
that he may be imprisoned.

The Cuarrman. I imagine the same reasoning virtually controls
article 88?

Gen. CrowpER. That is true as to article 88, which is a reenactinent
of article 56, except that article 56 was applicable only in foreign

arts. Of course, I have made it applicable whether a man is at

ome or abroad.
- We now come to article 89, “Good order to be maintained and
wrongs redressed.”  Articles 54 and 55, which it is designed to replace
by this new article, are perhaps the most archaic provisions of our
code. The existing provisions of our statute law were taken from
the British articles, and date in our law from 1775. Their purpose 18
to protect civilians from disorderly and riotous acts on the part of
the military. Winthrop refers to the existing law as—
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incomplete and unsatisfactory, especially asit leaves in doubt what classes of injuries
gre in view— hether injuries to the person only or injuries to the property as v-ell:
g8 person; and also fails to indicate in \ hat manner and by what instrumentality the
reparation for such injuries is o be effected.

But this is only a very partial enumeration of the defects of the
existing law. For example, the application of the existing law is to
4oitizens of the United States.” If the soldier damage anyone who
does not occupy the status of ecitizen, the remedy of the article does
pot avail in such a case. This was perhaps its most notable defect,
put there were many other indefinite and obscure provisions, and
commanding officers have sometimes been reluctant to act upon it.
The usual application of the article is to conditions like this: A com-
mand is marching across the country and makes temporary camp.
The property of some citizen adjacent to the camp is raided or dis-
turbed. ~ This article says to the commanding officer, ““ You shall see
that reparation is made so far as a part of the offender’s pay will go

- toward such reparation.” Ordinarily there is the element of con-

cealment to deal with. Members of the raiding party protect each
other. The law takes the view that where there is such conceal-
ment, so that the individual trespassers can not be discovered, the
trespass is chargeable to the command, and under'prescribed proce-
dure of general orders we have heretofore undertaken to assess dam-
ages and to make payments. We have been going ahead without
suthority of statute law to make stoppages of pay against the entire
¢ommand to reimburse a citizen for whatever loss he may have sus-
tained. It is time that this practice received the definite sanction
of statute law. What the new article provides is fairly summarized
as follows:

" Article 89 is a consolidation of the punitive parts of existing articles 54 and 55." It

“omits certain language of the existing articles archaic in character and not descriptive

of modern conditions. ILikewise there has been omitted the provision which limits

‘the application of the law to ‘‘citizens of the United States,”’ inasmuch as all persons

resident within the United States are equally entitled to the protection of its laws.
The word ‘‘depredation” has been inserted with a view to making the article cover
all injuries to property. The words “part of” preceding the words ‘‘the offender’s

2y’ have been omitted in order to make the article more definite and effective,

he words ‘‘beating or otnerwise illtreating any person’ have been omitted, for the
reasons (a) that as offenses against persons they are denounced in proposed articles
92 and 95; and (b) because of the difficulty in fixing the money value to constitute
reparation for personal injuries, particularly in view of the fact that the actual extent
of physical injury is by no means immediately apparent, and because, further, of the
comparatively infrequent claims for reparation for purely personal injuries which
have been made in the past. The proposed article is made applicable to all persons
gubject to military law, as the offense here denounced is quite ag likely to be com-
mitted by retainers to the camp and persons accompanying or serving with the armies
in the field as by officers and soldiers.

The administrative part is provided for in the next article, which 1
am considering out of its place. It is article 104.

The CHAlRMAN. Let me ask, Gen. Crowder, in finally preparing
this bill, is it your suggestion-that article 104 should be renumbered ?
For instance, I notice that article 104 follows article No. 90. -

Gen. CrRowDER. It should go back to its place as article No. 104.
I put it in here because I knew that we could not consider one with-

-out the other; but in the reported bill it will take its old place. It
comes under the miscellaneous provisions, while article 90 is puni-

tive. We are here considering the punitive part of the code. "Arti-

~cle 104 is a reenactment of a general order, as I have said, and we
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will get the best idea of what it contemplates and provides if T reaq
the article:

ArT. 104. Injuries io person or property—Redress of —Whenever complaint is made
to any commanding officer that damage has been done to the property of any person
or that his property has been wrongfully taken by persons subject to military law
such complaint shall be investigated by a board consisting of any nvmber of (fficerg
from oune to three, which board shall be convened by the commanding cflicer ang
shall have, for the purpose of such investigation, power to summon withesses angd
examine them upon oath or aflirmation, to receive depositions or «ther dccument ary
evidence, and to assess the damages sustained against the responsible parties. 7Mhe
assessment of damages made by such board shall be subject to the approval of the
commanding officer, and in the amount apjroved by him shall be stoyted against
the pay of the offenders. And the order of such commanding (flicer directing stcp-
pages herein authorized shall be conclusive on any disbursing cfficer {for the yayment
by him to the injured parties of the stoppages so crdered.

Where the offenders can not be ascertained. but the crganization or detachment to
which they belong is known, stoppages to the amount of damages inflicted may be
made and assessed in such proportion as may be deemed just upon the individual
members thereof who are shown to have been present with svch crganizaticn or
detachment at the time the damages complained of were inflicted as determined by
the approved findings of the board.

That is something unusual, but generally when you start a body
of armed men across the country, passing through the civil popula-
tion, they have an infinite capacity to do mischief as an organized
body which individuals have not. This remedy is born out of that
condition and must be as unusual as the situation is unusual. I know
of no way to reach the situation properly except by way of holding
the detachment responsible under statute law for the conduct of its
men—I mean in damages only.

Now, we have been using that authority, I will say, under sanction

of an order alone for some time. There have been comments upon

it. Tt is very desirable to have it in the form of statute law, but if
it is not enacted we will go right back to the general order and con-
tinue this practice. We can not help it.
Senator Cort. How long has the general order been in force?
Gen. CrRowDER. I can tell you in just a moment.

Senator Cort. No matter as to the exact date, but approximately

what number of years?

Gen. CROWDER. Since 1868.

The next article is article 90, “Provoking speeches or gestures.”
I have made no special change in article 90.

Article 91 relates to dueling. I have consolidated two or three
articles of the existing code relating to dueling into a single article,
preserving the substance of all and introducing no material change
except that I have penalized the fighting of a duel, which the old law
did not. We penalized everything in connection with dueling except
the actual fighting of the duel. There is always one man left to be

unished, so I have substituted a provision in that article. Of course,
have broadened it to include anybody who is with the Army, in-
stead of having it apply only to ‘“officers or soldiers.”

It is fair to you to state that when this was before the House com-
mittee I invited their attention to the fact that all these three articles
of the existing law were copied from the British code of 1765, and
that the British, who in their annual army act are compelled to
consider their code once a year, have finally substituted for these
three articles of the earlier code of 1765 the following:
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. 38, Ei,cvery person subject to military law who commits any of the following offenses;
* [ 18 T0 8ay—
th?lt) 1 ightg or promotes or is concerned in or connives at fighting a duel; or

(2) Attempts to commit suicide—
ghall, -on conviction by court-martial, be liable, if an officer, to be cashiered, or to
‘suffer such less punishment as is in this act mentioned, and if a soldier, to suffer im~

risor)lment, or such less punishment as is in this act mentioned. (British Code of
1914. :

The House committee favored the incorporation in our code of
-the provision of this British code respecting attempts to commit
suicide. The General Staff has asked to have that eliminated and
that the article before you does not include it. As Judge Advocate
‘of the department, I have passed upon three cases where we have,
under the general article, tried men for attempts to commit suicide,
and I presume we can go ahead under the authority of the general
article alone to handle those cases.

The CeAlRMAN. What is your judgment about the inclusion of a

provision relating to attempts to_commit suicide?
. Gen. CrowpER. I think it would precipitate a debate to put it in.
The point is not worth contending for; it 1s not of enough importance
to the service. If the House in which the idea originated wishes
to reinsert it, it will not furnish the conferees any trouble, but if that
article were included somebody would wonder about it and it
would involve an examination of the penal codes of the several States
to see to what extent they cover attempts to commit suicide.

The CrairMAN. It is a crime in a good many of the States.

Senator Corr. It is, yes.

The CEAIRMAN. My judgment is that it should go in. I think in
the case of an officer who attempts to commit suicide a certain qual-
ity is lacking that would at least require the matter to be reviewed
by a court-martial.

Gen. CRowDER. Yet it is a virtue in some armies. We have been
reminded quite recently in military literature of how officers, feeling
that their living as wounded men on the field of battle would be dis-
turbing to their commanders have committed suicide. One instance
of that kind is reported to have occurred in the Japanese Army. A
general officer severely wounded found that his aide was disposed to
stay with him. He wanted the aide to go back to carry a message
to a division commander. Under these conditions he committed ,
guicide. This incident is reasonably well attested. )

. Senator Cort. The Japanese take rather a different view of such
matters than we do. '
Gen. CROWDER. Yes. o

The CratRMAN. But the question is, being actuated by those

worthy motives, but failing to consummate the act, are such men
not a burden to the service?
" Gen. CRowpER. I left this provision out because it would precipi-
tate this kind of an argument and would invite discussion of what
would be referred to as an unusual feature. Certainly it is unusual
enough for most men not to be familiar with it and how other codes
deal with it.

! The CraIRMAN. It was the view of the General Staff as well as your -

own to drop it ?
“: Gen. CrowpEeR. That was the view.
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The Crrairman. I understood you to say that it had been inserteq

in the House.

Gon. Crowprr. I inserted it out of deference to views expressed 1
members of the Committee on Military Affairs of the IHouse. [g4
me sce the form in which it has passed the Senate herctofore,

Here is the way the Scnate passed it before:

Awr. 84, Dueling—Vlempts to cononil. suieide.—Any person subject to militay
law who fights or promotes or is concerned in or connives at fighting a duel, or whoy
having knowledge of a challenge sent or about to be sent, fails to report the faef
promptly to the proper authority, or who attenpts to commit suicide, shall, if an officer
be dismissed from the service or suffer such other punishment as a court-martial ma);
direct, and il any other person subject to mi.itary law, shall suffer such punishment a4
a court-martial may direct.

The Cmamman. I have rather strong convictions in regard to
suicide. T helieve it is due to ecither one of two causes—the worgt
form of cowardice or to mental derangement—cither one of the causeg
renders a man unfit tor further service. If an officer should attempt
to commit suicide and fail, it would be almost impossible for him to
command the complete respect or confidence of his troops. If there
are provisions under gencral orders by which such a case can be dealt
with, then I should not think it would be necessary to insert it; hug
if there is no such provision, it would seem to be wise to provide for
it in this revision.

Gen, CRowpER. I do not think general orders would reach it; I do
not think we could handle the case in that way.

The Coarrman. 1 was under the impression that you had stated
that some such cases had been handled under general orders.

Gen. CrowDpER. Of attempts to commit suicide?

The Cratrman. Yes.

Gen. CRowbpER. They have been handled by courts-martial. We
have in our military code a general article sometimes called in the
service parlance ‘‘the devil’s article.” After proceeding with the
enumeration of offenses and providing for their punishment we have
a concluding article which provides that all other crimes (not capital)
and all other disorders and neglects of which officers and soldiers may
be guilty, shall be punished as a court-martial may direct.

Senator Cort. That is an omnibus clause?

, Gen. CrowpEr. An omnibus clause, but it is a good deal like the
provisions of State codes adopting the common law of crimes as to
offenses not expressly covered. You go ahead in the statutes and
enumecrate crimes to be punished, but there is always the fountain of
the common law to draw upon for offenses not expressly covered
unless the statute expressly abolishes common-law crimes. Under
the general article we have tried three cases of attempts to commit
suicide of which I have personal knowledge.

Senator Covrr. It is your opinion that leaving that provision in
would excite the discussion or opposition ?
© Gen. CRowpkr. [ think so.

Senator Covr. You think it had better be left out, so far as dis-
cussion is concerned ?

Gen. CrowpER. Yes, provided you agree with me that it will
provoke a discussion in Congress. I think that debate on such a
provision is detrimental and unfavorable to the passage of the code,
and it would hardly be worth while if it were going to be obstructive.
As I have said, we can handle attempts to commit suicide under the
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“guthority of the general article which you will find concluding the

sunitive articles. ' .

The CHAIRMAN. My judgment is that it would not excite debato if
;¢ were inserted, and 1f that supposition should be wrong, then it could
pe immediately withdrawn. ) o )

Gen. CrRowpER. It would be easy to withdraw it if it were inserted
in the form of the article which passed the Senate before and .therﬁ
striking a lino through the words “or attempts to commit suicide.’
I have no objection to it going in except that which I have already
stated. I would rather appeal to your judgment as to how much of
an obstacle it might prove to be.

“Senator Corr. I do not feel competent to speak about that. o
" The CHAIRMAN. Suppose we reserve this, then, for future dis-
ussion. _
’ Senator Cort. Very well; so far as I am concerned I will leave it

with you to include 1t or omit it, just as you think best. )

The CuatrMaN. I will speak to Senator Chamberlain about it and
get his judgment as to the effect of inserting such a provision.

Gen. CROWDER. Gentlemen, we come now to probably the most
important article in the code, and I think that when we get over this
we will be pretty well over the more important provisions. From
articles 58 and 62 of the existing code we receive our grant of juris-
diction to try civil crimes. I will read article 62 first, because 1t 1s
the one that is operative both in peace and war. It gives authority
to military courts to try— -

Art. 62. All crimes not capital and all disorders and neglects which officers and
goldiers may be guilty of, to the prejudice of good order and military discipline,
though not mentioned in the foregoing Articles ol War, are to be takeén cognizance of
by a general or a regimental, garrison, or field officers’ court-martial, a,cco%'dmg to.the
nature and degree of the offense, and punished at the discretion of such court. (Art.
99, Code of 1806) (Art. 8, Sec. XX, Brit. Code, 1765.)
~This is a general article that T was tal_king of a moment or so ago.
What is the grant as to civil crimes? It is of ‘“all crimes not capital.”
" The grant of article 58-is of jurisdiction to try certain enumerated
crimes—some capital and some not capital—but the grant is operative
only during periods of war, insurrection, or rebellion. You will ob-
serve at once the overlapping character of the two articles, 58 and 62.
Every noncapital crime enumerated under article 58 is likewise in-
cluded in article 62 in the designation ‘“all crimes not capital” It
thus happens that when war is declared we have to stop charging

those noncapital crimes enumerated under article 62, and charge them

under article 58. .
~ In other words, we must make, when war comes—a period of great
confusion—a change in our method of pleading these noncapital

crimes, and it is always a matter of embarrassment and a prolific

source of error in pleading. It is very desirable that the two articles
should be restated in the code in such a way that their provisions will
not, overlap in the respects I have indicated. But this is a matter of
detail.

The jurisdiction which these two articles grant to military courts to -

try civil crimes is, of course, a concurrent jurisdiction with the civil
eourts. In other words, the grant to military courts is not a grant of
éxclusive jurisdiction, and it is important to keep in mind, as the law
fow stands, that the jurisdiction of a military court to try capital civil
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crimes exists only during a period of war, insurrection, or rebellioy

In the first revision submitted to Congress, and twice passed by the |

Senate, 1t was provided that this grant to military courts to tp
civil capital crimes should have a limited cxceution oven in timg
of peace; that is, should cover capital crimes committed by persong
subject to military law when committed outside the geographieg]
limits of the States of the Union and of the District of Columnbig
‘The reason is a plain onc. Outside those limits, wherever the
Army is stationed, our officers and soldiers would, if tried for
capital erimes, be tried by courts administering an alien jurispry-
dence and in a language which they do not generally understang
and often by a single judge without a jury. I believed that if
was not the intention of Congress that the capital erimes of oyr
officers and soldiers on foreign service should be exclusively triable
i courts of that character. I thercfore drew up a revision of these
articles in which I conferred upon military courts jurisdiction to tr
capital crimes outside the geographical limits of the States of the
Union and of the District of Columbia, in these terms:

ArT. 95. MurRpER—RAPE.—Any person subject to military law who commits mur.
der or rape shall suffer death or imprisonment for life, as a court-martial may direct:
but no person shall be tried by court-martial for murder or rape committed within the

g?ographical limits of the States of the Union and the District of Columbia in time
of peace.

I restated the law respecting noncapital crimes in this form:

ARrrT. 96. VARIOUS CRIMES.—Any person subject to military law who commits man-
slaughter, mayhem, arson, burglary, robbery, larceny, embezzlement, perjury, assault
with intent to commit any felony, or assault with intent to do bodily harm shall be
punished as a court-martial may direct. -

And of course this grant of authority to try noncapital crimes was
operative both in peace and war and at home or abroad, retaining
the jurisdiction we have to-day. And of course I added a general
article which would catch unenumerated nonecapital crimes.

I think the arguments in support of the articles above set forth
are convineing. If an officer or soldier of our Army commits a
capital crime in the Philippines, he must be tried by a court consist-
ing of one judge, and without a jury: in Porto Rico, by a court
consisting of one judge. The officer and the soldier are not sent
there at their own volition, but have been sent there at the call of
their country. It seems to me that we should, under these condi-
tions, secure to them a trial by their peers.

Senator Corr. How is it with regard to Alaska?

Gen. CrowbpEeR. I have classified Alaska with Porto Rico, the Phil-
ippines, Panama, and Hawaii. 1 have done this because of the
unsettled conditions that prevail there.

This was the character of the revision which was submitted to the
General Staff. The General Staff, as I told you, considered this
revision during the past summer, first by a special committee and
afterwards the entire War College Division participated in the con-

sideration. They have combined my articles 95 and 96 into a new
~article, 92, of this revision, which reads:

Awrr, 92. Varrous criMeEs.—Larceny, embezzlement, forgery. robbery, burglary,
arson, mayhem, manslaughter, murder, assault with intent to kill or to do bodily harm,
‘wounding by shooting or stabbing with an intent to commit murder, rape orv assault

‘with intent to cemmit rape, shall be punishable by a general court-martial when com-
mitted by persons subject to military law, ete.
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It will be noted that they classify the capital offenses of murder and
rape along with the noncapital offenses to be tried by courts-martial
both in peace and in war and wherever committed, whether at home
or abroad. Of course, the grant of jurisdiction is not exclusive, but
is concurrent with that of the civil courts. :

The CrAIRMAN. So that I may be sure to understand this, I will ask
you then if this provision as 1t reads would not, even in times of
peace, give to a court-martial concurrent jurisdiction over any of
these crimes ?

" (Gen. CRowpER. Yes; that would be its effect.

The CHAIRMAN. And whether the civil or military authorities tried
the case would depend on which obtained jurisdiction first? -
" Gen. CROWDER. Yes.

Senator CoLT (to Senator Lea). What was your question?

Senator LEea. I say, whether the crime was tried by the civil or
moilitary authorities would depend on which took jurisdiction first.

Gen. CROWDER. Yes. Of course it would be competent for either
jurisdiction to waive its claims, cven though juridsiction bad attached.
" The CHarRMAN. But in the absence of a waiver, the authority that
took jurisdiction first would try the case.

Gen. CROWDER. Yes.

The CuarrmMaN. That is quite a broad change. :

Gen. CROWDER. Yes, but only when applied to the capital offenses
of murder and rape. _ :

The Cuarrman. It is quite a change from articles 95 and 96,

Gen. CRowDER. Yes. The Secretary of War in forwarding to

‘the Senate committee this proposed bill, the one you are now investi-

gating, expressed dissent from the War College view and recommended
fhat the articles, in the form in which they have twice passed the
Senate, be restored. I have also expressed this view. I do not favor

_this extension of jurisdiction of courts-martial to capital crimes

committed within the geographical limits of the States of the Union

. and the District of Columbia.

Senator CorLt. Do courts-martial ever exercise that jurisdiction?
Gen. CROwDER. Onlyin time of war. The provision I have sug-

- gested would give them that jurisdiction in time of war and, of course,

they must have it in time of war, for we can not then be dependent
for the trial of any crime in the civil courts.

The CaarrMan. If it would meet with your approval, Senator
Colt, my suggestion would be that we ask the Judge Advocate Gen-
eral to redraft this section aleng the lines of articles 95 and 96 of
‘the Senate draft, so as to provide that in time of war the military
authority would have exclusive jurisdication of all these offenses,
committed by those subject to mulitary authority and that, in time
of peace, they would have exclusive jurisdiction only in the Terri-
tories of the United States

Gen. CROWDER. It is not drawn in terms to be exclusive, but con-
current,. ’

The CrAtRMAN. Yes: concurrent would be better.

Gen. CrRowpER. We have not attempted to take away jurisdiction
from the civil courts. We simply commit jurisdiction to the court-
martial.

The CuatrMAN. Except in time of war.

Gen. CRowDER. Except in time of war.
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The Cuamrman. I suggest that you redraft it along these lines.

I think it was in connection with article 41 or 42 in regard to pro-
cedure that you asked us to lift from the shoulders of the courts.
martial the burden of examining into the different laws of the severg]
States, such as you cited in the case of some trials at Vera Cruz,
believe. ’
offenses referred to in this article shall be the same as provided fop
under the laws of the District of Columbia 4

Gen. Crowper. That brings us to the concluding clause of thig
article, which reads:

And the punishment in any such case shall not be less than the punishment pro-
vided for the like offense by the laws of the State, Territory, District, or other place
in which such offense may have been committed.

That language is taken from the act of 1861. The effect of that
language is to say to the court-martial “ You may inflict more punish-
ment, than the State statute provides, but you can not inflict less.”
I have doubted the wisdom of retaining such a provision for this
reason: The State statutes arc ravely drawn so as to establish a mini-
mum penalty. The familiar phraseology is “shall be punished by a

fine not exceeding so much, or by imprisonment not exceeding so

long, or by both such fine and imprisonment.” That kind of pro-
vision of law carries no mandate to a court-martial. It is only when
a State statute sets forth a minimum that we have the obligation to
adjudge not less than that minimum. So that the statute has little
or no application. If the State statute should make confincment in
the penitentiary neccssary, we would have to impose confinement in
the penitentiary; but I think if it is to be retained, there is wisdom in
your suggestion that punishment in any case shall not be less than
the punishment provided for the like offense by the penal code of the
United States or of the District of Columbia, or of the common law
as it exists in said District.

The Crairman. Let me suggest that you make it a little broader
than that so that the punishment shall be in the manner provided for,
so that where there is a variation between the minimum and maxi-
mum the court martial would have that discretion also.

Gen. Crowprr. Shall be of the kind provided ?

The CHAIRMAN. Yes,

Gen. CrowpEeR. I think that is a good provision, Senator.

The Cuarrman. I am a great bellever in the indeterminate sen-
tence, and wherever we could avail ourselves of that, even where
there are two extremes which are rigid and fixed, I think it would be
a good idea to do so.

Gen. CRowper. Why not say the punishment shall be as provided
for the like offense by the laws of the United States or of the District
of Columbia ? :

Senator Corr. I think that would be a good provision.

Gen. Crowper. Or that punishment shall be authorized as pro-
vided by the laws of the United States or District? I am ready to
accept that. I think it is a good suggestion. I always disliked it in
this form. We can not give less but we can increase it indefinitely.
There was no limitation 1n this language.

Senator Cort. That struck me. I do not think that the court-
martial should be yliced in that position. I would rather limit it in

"ment.

Would it not be well to provide that punishment, for the
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Gen. CROWDER. Article 93 deals with frauds against the Govern-
It is a reenactment, almost verbatim, of article 60 of the
existing code. The only change I have made is to authorize the
unishment by dismissal of an officer who may have committed any
of these frauds. That was lacking in the existing article.

The CrATRMAN. And yet does not this classification, ‘‘Frauds,”
apply to the article we passed over last night in regard to publication
of those separated from the service for these offenses.

Gen. CROWDER. Yes. These are the frauds that the article that
we examined yesterday had especially in mind. It was enacted
during the Civil War period to deal with the frauds that developed
in the military establishment during that period.

We turn over three pages and come to article 94—‘Conduct unbe-
coming an officer and a gentleman.” You will notice that I have
introduced the words ‘‘or cadet,” for the reason that cadets are
under training as officers, and when they are guilty of ungentlemanly
conduct I think they ought to be tried under the same article.

Then I come to article 95, called the ‘‘General article”: =~

Though not mentioned in these articles, all disorders and neglects to the prejudice
of good order and military discipline, all conduct of a nature to bring discredit upon
the military service, and all crimes or offenses not capital, of which persons subject
to military law may be guilty. shall be taken cognizance of by a general or special
or summary court-martial, according to the nature and degree of the offense, and

upished at the discretion of such court.
" The purpose here is to have an article Wwhich shall include all
offenses not specifically enumerated and to invoke as to them the
common law military. It has always been in our code. It was
copied from the British code, and it 1s simply expressive of the rule
that prevails generally on the civil side of the administration of
justice, namely, that you can refer to the common law for offenses
and punishments which the code does not cover, unless the code
expressly abolishes common-law offenses.

ou will notice some transposition of language. The phrase ‘‘to
the prejudice of good order and military discipline” is put in in such
a way that it qualifies only ‘‘all disorders and neglects.”” As the law
stands to-day it was often contended that this phrase qualified also
“all crimes not capital.” There was some argument about whether
it would reach back through that clause, ‘‘all disorders and neglects,”
to the clause ‘“all crimes not capital” and qualify the latter clause.

As I say, there was a good deal of argument upon that point; but
Justice Harlan, in the decision in the Grafton case, seems to have
set the matter at rest, and I am proposing legislation along the lines
of Jlllstice Harlan’s decision. ) He said, with reference to the existing
article:

 The crimes referred to in that article embrace those not capital committed by

- officers and soldiers of the Army in violation of public law as enforced by the civil

power. No crimes committed by the officers or soldiers are excepted by the above
article from the jurisdiction conferred upon courts-martial except those that are
capital in their nature.

Showing that he regarded the grant to the court-martial as full and
complete and as not qualified by the phrase, “‘to the prejudice of good

|
/
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order and military discipline.” So I have drawn the article along 7

the lines of Justice Harlan’s opinion. A
Gentlemen, I think we may pass over the entire Part IV, which

~ relates to courts of inquiry, with the statement that I have introduced
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no substantial changes. Intheformithereappears it has the approva]
of rprior committees which have examined it.

" That carries us down to the ‘“‘Miscellaneous provisions,” on page 61
article 103, Winthrop, our standard military-law writer, took the
view that in the absence of statute law authorizing it no system of
disciplinary punishments—that is, punishments imposable at the wi]]
of military commanders without the intervention of courts-martial—
can exist In our service, relying upon the principle of law that “pun-
ishment can be administered only in the execution of the approved
sentences of military courts,” eciting in support thereof numeroug
authorities.

Notwithstanding this view the necessities of the service broke
through the restraints of this legal principle, and by regulation a sys-
tem of disciplinary punishments in the Army was established. "It
seems impossible to administer an army without recourse to disei-
plinary punishment. We can not have recourse to a court in case of
minor infractions.

The Navy have long had this power, but the authority in the Army
has been restricted always by the provisions of the twenty-fifth,
fifty-second, and fifty-third Articles of War to summary punishments
of (@) arrest, (b) requirement to ask pardon, and (¢) small forfeitures
to be imposed administratively and without trial for the offenses of
using reproachful or provoking speeches, irreverent conduct at divine
worship, and profanity. Under the naval article the authority
extends in the case of a commissioned or warrant officer to () private
reprimand, (b) suspension from duty, arrest, or confinement (not to
continue longer than a prescribed period); and in case of petty officers
and other subordinates, to reduction, confinement, deprivation of
liberty, and imposition of extra duty. The need for similar system
in the Army has long been recognized, and Army Regulations have,
for a considerable period, assumed to authorize it in terms similar
to Army Regulations 953.

Article 103 gives me that system. ,

Senator CoLT. You see, there you are running across the principle
of the common law that no man can be punished for any misdemeanor
except by a regular court or tribunal. That is the very essence of
the common law. '

. Gen. CROWDER. Yes.

Senator Corr. A man must be tried, whether the President of the
United States or anybody else, by the ordinary courts of law. That
lies at the foundation of the common law and distinguishes it from
the civil law, where they have administrative law, you know, so that
a Government official is tried by one kind of a law, administrative
law, whereas the ordinary citizen would be tried by another. We
have no such distinction as that in the common law; but in the com-
mon law every individual is tried by the ordinary courts, and must
be. That is “due process of law,” you know.

Gen. CROWDER. Yes.

Senator Corr. That rule may not be applicable to military affairs,
however,

Gen. CrowDER. It is not.

Senator CorLt. Therefore I quite agree with Winthrop that it would

be without authority, perhaps, unless it grew up either through cus-

tom or through statute.

‘ments.

* . The CuAIRMAN. None in the world.

“second officer in command,
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Gen. CrowpeRr. Custom, of course, has always defended the rightr/

" of a commanding officer to exercise disciplinary authority, without
_recourse to courts-martial, in certain classes of cases.

In view of the point that Winthrop raised, and in view of the naval
Jegislation, I have sought to draft an article which would give the
sanction of statute law to the existing practice, and I have drawn
article 103 so as to confer only minor disciplinary powers. Under the

roposed article we can not impose forfeiture of a man’s pay; we can
only reach him by a class of punishments known as military punish-
The service wants this article very much. It is a daily need
in our service. You can well imagine how impossible it would be to
run West Point or Amnapolis, or any great collegiate institution,

without what is called ““college disciphne’; and this applies there.

The Cuamrman. As I understand it, the accused has the right to

demand a court-martial, has he not? : .

Gen. CrowpEeR. I think that is important enough to read it over:
* Under such regulations as the President may prescribe, and which he may from time
to time revoke, alter, or add to, the commanding officer of any detachment, company,
or higher command may, for minor offenses not denied by the accused, impose dis-
ciplihary ‘punishments upon persons of his command without the intervention of a
court-martial, unless the accused demands trlal_» by court-martial.

Unless the accused admits the offenses, you can not do anything.-
He can avoid the operation of this article if he desires. In the ﬁrs,t;
lace, it has no application to him unless he says ‘I am guilty;
and then it has no application to him if he demands trial by court-

martial. )
Senator Cort. I do not see any harm in that.

' I do not see how you cant”
get. along without it. B ) —
Gen. CrowpER. Article 105 deals with apprebension of deserters
and repeats existing law, broadened so as to be applicable outside of
the United States. Under the old law it was applicable only in the

“State, Territory, or District.”

Article 106 but repeats existing law.

“Article 107 but repeats existing law.

The same remarks applies to article 108. ) ]

In article 109 there }})ms been a change of which you will approve,
I think when it is stated. The existing articles require the entire

. code of 129 articles to be read every six months to ‘‘every garrison,

regiment, troop, or company in the service.”” Of course the soldiers
were interested only in a small number of artwles,_and _these "should_
be read to them. This new article selects the articles in which the
soldiers are interested, and reduces the burden of convening the com-
mand eVery six months and having the articles of war read to them.
It is a very burdensome thing. o

Article 110 is simply a repetition of existing law. o

We come now to article 111, which prescribes our probate jurisdic-
tion. Perhaps we have not three more archaic articles in our code
than articles 125, 126, ansd 127, which article 111 replaces. You will
notice in article 125 that ‘‘in case of the death of any officer, the
major of his regiment, or the officer doing the major s duty, or the
* % % ghall * * % secure all his
That law was enacted at a time when every officer

effects,” etc.
We now have a large staff corps.

belonged to a regiment.
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The same remark applies to article 126. ‘‘In case of the death of
any soldier,” it is provided that ‘‘the commanding oflicer of his troop,
battery, or company’’ shall do certain things. We have about 7,000
or 8,000 men who do not belong to troops, batteries, or companies,
They belong to staff corps. We have about 3,000 men in the Medica]
Corps, more than 5,000 men in the Quartermaster s Corps, and some-
thing less than 1,000 men in the Ordnance Corps that could not be
handled under the old article. I have summarized the defects in
this way:

Articles 125, 126, and 127 of the existing code * * * are defective in the fol-
lowing respects:

(1) They apply in terms only to officers and soldiers of regiments, and it is only by
liberal construction thai they have been made to include in thelr provisions a con-
siderable number of officers and soldiers who do not belong to regiments;

\/(2) They do not cover other persons subject to military law; o )

(3) They devolve the duty upon certain oflicers quite irrespective of their qualifica-
tions to discharge the duty—

The company commander in one instance, and the second officer
in command in another. Ordinarily, the man who is _domg duty as
the summary court officer is the proper man to handle it, and 1 have
so provided in this article.

The fourth defect is:

They confer upon the officer charged with the administration no authority to collect
debts due the estate or to pay charges against the same.

I have supplied that, so that I have made it & modern provision.

Article 112 is entirely new. We had a good deal of trouble when
deaths occurred at a post, and there was no civil coroner to give the
certificate necessary when we have to transport the remains. We
were obstructed by the civil authorities in sending the remains of
soldiers and officers from the place of death to the place of burial
because we did not have a certificate of death which their law recog-
nizes. This provides that the summary court officer shall have the

authority to exercise the usual jurisdiction of coroners and issue a.

certificate of the cause of death. o
The authority to administer oaths has been extended considerably,

to include a number of officers who have not at present the authority

to administer oaths for general purposes. _
Article 114 concerns thé appointment of reporters and interpreters.

The appointment of reporters and interpreters, which has heretofore

been authorized by regulation alone, is restated in this article.

The powers of assistant judge advocates are defined in article 115.
Tt is necessary to fix the status before a court-martial of the assistant
judge advocate authorized by article 11. )

Article 116, as to removal of civil suits, provides:

When any civil suit or criminal prosecution is commenced in any court of a State -

against any officer, soldier, or other person in the military service of the United States
on account of any act done under color of his office or status, or in respect to which
he claims any right, title, or authority under any law of the United States respecting
the military forces thereof, or under the law of war, such suit or prosecution may ab

any time before the trial or final hearing thereof be removed for trial into the district
court of the United States in the district where the same is pending, ectc.

I have here built an article of war on the corresponding statute
giving the right of removal to a Federal court to officers and agents
of the Revenue Service who have instituted against them civil suits
or criminal prosecutions on account of acts done by them under color

Jart. 118] should be enacte
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of their office. I have, however, confined the provisions of the

- grticle of war to civil suits instituted ; in other words, have extended
“ to officers and soldiers of the Army the same immunity from civil

suits in_the courts of a State which this statute of 1911 gives officers
of the Revenue Service. The application which I contemplate for
the article will usually occur when the Army is cooperating with the
civil authorities in the suppression of disorder. It may and probably
will frequently happen tﬁatp persons dissatisfied with the acts of
officers and soldiers on such occasions will bring suits against them
in damages. Their only authority is found in Federal law or the law
of'war, and I think it 1s proper that they should have the right of

‘removal of such suits, in order that their rights and obligations under

the United States law and the law of war may in every case at the
election of the officer or soldier sued be determined by a Federal
court,. '
The CrarMaN. In nearly every case he would have the right of
removal anyhow, would he not, on account of diverse citizenship ?
Gen. CRowDpER. As I understand the law, Senator, suits may now
be removed only on the ground that a Federal question is raised, or

. on the ground of diversity of citizenship, and in the latter case only

in the event the defendant is a nonresident, and in both casés only
if the amount in question exceeds $3,000. '

The CoarrMAN. | thought the limit was $2,000.

Gen. CrowpER. It is $3,000, I think.

Senator Cort. The principle is right.

The CrairMAN. I think the principle is right. : -

Gen. CrowpgR. I will insert in the record the result of my search.

The CrARMAN. Will you do that?

Gen. CROWDER. Yes.

Gen CrowpER. 1 find that I have covered the matter already in my
comments on Article 116, in the initial statement made to the com-
mittee. .

Article 117 is a reenactment of the existing law, without substan-
tial change.

Article 118 deals with rank and precedence of commissioned officers.
This subject has always been regulated by the Acrticles of War,
though I think very improperly. It is more particularly a statute
pertaining to the organization of the Army. This is recognized, and

~ the exact provision here pending (art. 118), though differing some-

what in arrangement, is found in the Hay reorganization bill now
pending before Congress. and in the Chamberlain militia pay bill,

pending before the Senate Military Committee. I think there is

substantial agreement of all garties that the provisions of this article
into law. If 1t avails in the general
legislation above referred to, it should be retained here. But, as I

- have said, it really had no place in the Articles of War. The statute

has, so far as I can inform myself, the approval of militia officers,
volunteer officers, and regular officers, and the same thing is true of
article 119. :

On the next page of the revision you will find two articles which
the General Staff omitted, and which the Secretary of War, in his

* letter transmitting this revision to the full Senate committee, asks
- you to reinstate in the bill. Article 28 deals with the use of the
~Tecords of courts of inquiry as evidence. We have always had the
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right to utilize the records of courts of inquiry as evidence before
a court-martial in cases not capital or extending to the dismissal of an
officer. This is the provision of article 92 of the existing code. T
think it should be retained. Of course, ordinarily oral testimony will
be resorted to, but it might be that a witness had testified very fully
before a court of inquiry preceding a trial, and the exigencies of the
service might find him at the time of trial in the Philippine Islands,
or Hawali, with the court-martial sitting in New York. The witnesg
has testified before the court of inquiry undor oath, and under cross-
examination in the usual case, and the testimony may be much more
reliable, that is, much better sifted, than it is in the ordinary deposi-
tion. It would be strange indeed if we should continue to receive
depositions and rule out the records of courts of inquiry.

The CHATRMAN. What were the rcasons of the General Staff for
wanting to eliminate that?

Gen. CrRowDER. I do not know that they recorded any reasons, but
I can well conjecture that it was out of deference to the principle they
possibly had in mind of the right of an accused to be conironted with
his witnesses, a principle which, as I have pointed out, is infringed in
the right given by this code, and which we have always enjoyed, to
take depositions. I do not think they thought of the inconsistency
of ruling out the records of courts of inquiry and at the same time
retaining the provision for taking evidence by deposition.

The CuairMaN. The admission of the record of a court of inquiry,
then, only applies to noncapital cases?

Gen. CrowpEer. Only to noncapital cases, and to those not extend-
ing to the dismissal of an officer.

The CuairMAN. It is suggested by the Judge Advocate General
that we should eliminate the proviso ? _

Gen. CRowpER. I mean by that to eliminate the proviso of the ex-
isting law; that is, of article 121. o

The CuareMaN. And leave the proviso in here ? )

Gen. CRowDER. Yes. The proviso to which you now refer is the
proviso of the new article, heretofore numbered 28. It reads:

Provided, That such evidence (records of courts of inquiry) may be adduced by the
defense in capital cases or cases extending to the dismissal of an officer.

You will recall that this proviso is inserted in the article dealing
with depositions, and it should be inserted here for precisely the same
reasons.

The next article, which has formerly been numbered article 39, the
Secretary of War was much interested in retaining. Its effect will
be to authorize the President to prescribe rules of procedure, includ-
ing modes of proof, in cases before military courts. Even in time of
peace military courts are separated from libraries and their only
recourse is to manuals to ascertain the proper procedure and the rules
of evidence. We wish the authority of this article in order that the
President may proceed, with the sanction of statute law, but under
authority of Congress, to promulgate modes of proof, so that officers
of the Army will be informed through promulgated ruls of simple
methods of proof, where, for example, handwriting is to be estab-
lished or documents are to be introduced in evidence. I refer par-
ticularly to rules of that character.

The CrarrmMan. Is not that a good deal broader than the power of
courts to make rules of procedure ? .
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. .. Gen. CROWDER. I do not think it is broader than the power that
- Congress has given to the Supreme Court in section 862 of the Re-
~yised Statutes. You will see that section on the opposite page.
- Senator Cort. This is analogous to the power to modify rules of
procedure that is here given to the President.
.~ Gen. CROWDER. Yes, the President will exercise in respect of rules
of procedure before courts-martial and modes of proof the authority
- that the Supreme Court exercises under the statute to which I refer.
. It must be remembered that the President is at the head of our sys-
- tem of military justice, and all important cases involving the deash
- or dismissal of an officer, or any sentence of a general officer, must
receive his personal attention. It could be anticipated, I think, that
he will exercise the authority here sought to be conferred in a very

- conservative way, but every order that he issues will be brought

- directly to the attention of Congress under the concluding provision
- of that article, which requires that ““all rules made in pursuance of
- this article shall be laid before the Congress.”

- Senator Cort. Is not such a power, subject to the limitation made

- you have given there, almost necessary ?
~ - Gen. CRowDER. I think it is.

+: The Cuarman. I think I like Gen. Crowder’s proviso better than

- the one that is inserted here. He has just suggested to us that the

- rules made in pursuance of this article should be annually submitted
- to Congress. '

Gen. CrowpEr. I think it is proper to put it in this way, that all
“tules made in pursuance of this article shall be laid before Congress.
~. The Cuamrmax. I understood that it was your purpose to have
~them annually laid before Congress?

Gen. CROWDER. Yes; the word “annually” should be put in there.
This corresponds to the existing British article. They give to the
Crown the power to prescribe rules, and it is required that they be
laid before Parliament each year. It is the same kind of supervision
that Congress has over the legislation of the Territories.

Senator CoLr. You know, General, we do not realize how society
changes or how the conditions of military procedure may change, and
when you come to such a matter as procedure the rule should be more
or less elastic, in a way. '

Gen. CROWDER. Yes.

Senator Corr. Power conferred upon the Supreme Court or the
President should not be an unlimited power, but some provision, it
seems to me, 1s necessary for attaining the ends of justice.” Procedure

v l_sf t}ile most important branch, of course, of jurisprudence. I approve

" of that.
- Gen. CRowper. I thought it very important to have it. The
General Staff was afraid that the Presidnet might exercise his power
In a way that would jeopardize the interest of the accused. -
- Senator Cort. Have you ever thotight of the fact that in the history
of this Government no one of the departments—the executive, the
legislative, or the judicial—has ever undertaken broadly to usurp the
Powers that did not belong to it? It is a remarkable thing.

- Gen. CROWDER. Yes.

- . Senator Covr. All the predictions of those who were fearful of such

\...-‘;-\thi.ngs at the time of the framing of the Constitution have proven-

S. Rept. 130, 64-1—7
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false; they have never come to pass, and those dangerous things
which have actually happened were not foreseen.

Gen. CrowpERr. 1 doubt if it is necessary for me to direct your atten-
tion to section 2 of this bill. You will find it on page 73. I have
undertaken to give the Judge Advocate General's department
a reorganization. But this legislation is also pending before the
House Committee on Military Affairs and before the Senate com-
mittee. If it should be dropped out there I should want to
retain it here. I have not heretofore encountered any opposition
to the proposed reorganization, and it may all be summarized
in this. I want to be placed under the detall system of the
Ordnance Department in filling vacancies in my corps; that is, T
want competitive examinations for entrance to the Judge Advocate
General’s Department, and I want a man to defend his tenure therein
by successful work, otherwise to be relicved. At present an officer
appointed into my department is appointed for life, and he stays
there, and I have no control over him if he becomes mdLﬁerent m the
performance of his duties, and as long as he 1s appointed perma-
nently; appointments are to some extent influenced by political con-
siderations., IEvery time a vacancy occurs in my department con-
siderations of this kind enter. I want to be placed on the same basis
as other detailed staff corps of the Army, so that I can get men into
the department by detail, but only after competitive examination.
This statute gives me that system. . ) .

Now we are through except the repealing clauses, which I take it
you will not want to go over particularly, as I worked those out with
a great deal of care; and we come at once to the omitted articles,
I have omitted from the existing code the articles which you find
listed on pages 76 and 77. They are nearly all obsolete. Those that
are not obsolete are in the nature of regulations, or have fallen into
disuse so that they are no longer applied in our service.

The Crmamman. I should hke to ask you to insert a list of the
omitted articles in these hearings, so that we may have them before us.

Gen. CrowpEer. Yes, I will. I think you are entitled to the special
notice that I have omitted this article: )

I want to ask you to go back to article 113 and consider the pro-
priety of adding an amendment thereto. Article 113 deals with the
authority to administer oaths, and it provides as follows:

ART. 113. AUTHORITY TO ADMINISTER 0oAaTHS.—Any judge advocate or acting judge
advocate, the president of a general or special court-martial, any summary court-
martial, the judge advocate or any assistant judge advocate of a general or special
court-martial, the president or the recorder of a court of inquiry or of a military board,
any officer designated to take a deposition, any officer detailed to conduct an investi-
gation, and the adjutant of any command shall have power to administer oaths for
the purposes of the administration of military justice and for other purposes of mili-
tary administration.

This is the existing law amplified so as to include a number of
officers who it seems necessary should have the power to administer
oaths in order to expedite that part of our administration where
oaths have to be administered. :

When we went to.the Philippines in 1898 with our Voluntary Army
there was the greatest necessity for somebody to administer oaths in
civil matters. Many officers and a great many of the private soldiers
of those volunteer regiments had to execute papers, some of which
were necessary in litigation, and others in the settlement of estates,
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and there were no notaries public in the Philippine Islands except the
Spanish notaries, before whom they could go. ~ It was a great burden
to the Army. I have thought of adding t%is language: ““And in for-
eign places where the Army may be serving, shall have the general

ower of a notary public and of consuls in the administration of
oaths, acknowledgments and attestations, and other notarial acts,”
so that if the Army goes again to any foreign country, these men
can take care of this burden.

The CrairMAN. So that the men designated in Article 113 shall
have the power of notaries public in foreign parts ¢

Gen. CRowDER. In foreign parts where the Army may be serving.

The CraIRMAN. I think that is all right.

Senator Cort. That facilitates things. ‘

Gen. CRowDpER. Yes. If there is a deed to be acknowledged or a
transfer of property or a bill of sale, where the statute requires that
somebody with notarial powers shall act, this gives these officers the

ower, but provides that it shall only be exercised in foreign parts.
will add that, then. I am very much obliged to you.

(At 12.20 o’clock p. m. the subcommittee adjourned.)

EXISTING ARTICLES OMITTED FROM THE PROPOSED REVISION.

Article 1. Every officer now in the Army of the United States shall, within six
months from the passing of this act, and every officer hereafter appointed shall, before
he enters upon the duties of his office, subscribe these rules and articles. (Art. 1,
Code of 1806; art. 1, American Code, 1775.)

Article 10. Every officer commanding a troop, battery, or company is charged with
the arms, accouterments, ammunition, clothing, or other military stores belonging to
his command, and is accountable to his colonel in case of their being lost, spoiled, or
damaged otherwise than by unavoidable accident or in actual service. (Art. 40,
Code of 1806.) (Art. 5, Sec. X1II, Brit. Code, 1765.)

Article 11. Every officer commanding a regiment or an independent troop, battery,
or company not in the field, may, when actually quartered with such command, grant
furloughs to the enlisted men, in such numbers and for such times as he may deem
consistent with the good of the service. Every officer commanding a regiment, or an
independent troop, battery, or company in the field may grant furloughs not exceeding
thirty days at one time to five per cent of the enlisted men for good conduct in the line
of duty, but subject to the approval of the commander of the forces of which said
enlisted men form a part. Every company officer of a regiment commanding any
troop, battery, or company not in the field, or commanding in any garrison, fort,
post, or barrack, may, in the absence of his field officer, grant furloughs to the enlisted
men for a time not exceeding twenty days in six months and not to more than two

ersons to be absent at the same time. (Art. 12, Code of 1806, as amended by act of

ar. 3, 1863.) ‘(Art. 2, Sec. 1V, Brit. Code, 1765.)

Article 12. At every muster of a regiment, troop, battery, or company the com-
manding officer thereof shall give to the mustering officer certificate, signed by himself,
stating how long absent officers have been absent and the reasons ot their absence.
And the commanding officer of every troop, battery, or company shall give like cer-
tificates, stating how long absent noncommissioned officers and private soldiers have
been absent and the reasons of their absence. Such reasons and time of absence shall
be inserted in the muster rolls opposite the names of the respective absent officers and
soldiers, and the certificates, together with the muster rolls, shall be transmitted by
the mustering officer to the Department of War as speedily as the distance of the place
and muster will admit. (Art. 13, Code of 1806.) (Art. 3, Sec. 1V, Brit. Code, 1765.)

Article 29. Any officer who thinks himself wronged by the commanding officer of
his regiment, and, upon due application to such commander, is refused redress, may
complain to the general commanding in the State or Territory where such regiment
lsstationed. The general shall examine into said complaint and take proper measures
for redressing the wrong complained of, and he shall, as soon as possible, transmit to
the Department of War a true statement of such complaint, with the proceedings had

sthereon. , (Art. 34, Code of 1806.) (Art. 1, Sec. XII, Brit. Code, 1765.)
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Article 30. Any soldier who thinks himsell wronged by an officer may complain to
the commanding officer of his regiment, who shall summon a regimental court-martia]
for the doing of justice to the complainant. Either party may appeal {rom such rogi-
mental court-martial to a general court-martial: but il upon such second hearing tTle
appeal appears to be groundless and vexatious, the parly appealing shall be punished
at the discretion of said general court-martial. (Art. 35, Code ol 1806.) (Art. 2
Sec. X1II, Brit. Code, 1765.) ’

Article 36. No soldier beloonging to any regiment, troop, batlery, or company shal}
hire another to do his duty for him or be excused from duty exceptin cases of sickness
disability, or leave ol absence. Every such soldier found guilty of hiring his duty,
and the person so hired te do another’s duty, shall be punished as a court-martial mﬁ};
direct. (Art. 47, Code of 1806.) (Art. 7, See. XIV, Brit. Code, 1765.)

Article 87. Ivery noncommissioned officer who connives at such hiring of duty
shall he reduced. TEvery oflicer who knows and allows such practices shall he pun-
ished as a court-martial may dircct. (Art. 48, Code of 1806.) (Art. 8, Sce. XIV
Brit. Code. 1765.) ’

Article 52. It is earnestly recommended to all officers and soldiers diligently to
attend divine service. Anyv officer who hehaves indecently or irreverently at any
place of divine worship shall be brought bhefore a general court-martial, there to be
publicly and severcly reprimanded by the president thereof.  Any soldier who so
offends shall. for his [irst offense, forfeit one-sixth of a dollar; for cach further offense
he shall forfeit a like sum and shall be confined twenty-four hotiirs. The money so
forfeited shall he deducted from his next pay, and shall be applicd by a captain or
senior officer of his troop. battery. or company to the use of the sick soldicrs of the
same. (Art. 2, Code of 1806.) (Art. 1, Rec. T, Brit. Cod2, 1765.)

Article 53. Any officer who uses any profane oath or execration shall, for cach
offense, forfeit in pay $1.  Any soldicer who so offends shall incur the penalties pro-
vided in the preceding article; and all moneys forfeited for such offenses shall be
applied as therein provided. (Art. 3. Code of 1806.) (Art. 2, Sec. I, Brit. Code, 1765.)

Article 76. When the requisite number of oflicers to form a general court-martial is
not present in.any post or detachment, the commanding officer shall, in cases which
require the cognizance of such a court, report to the commanding oflicer of the depart-
ment, who shall thercupon order a court to he assembled at the neavest post or depart-
ment at which there may be such a requisite number of officers and shall order the
party accused, with necessary witnesses, to he transported to the place where the
said court shall be assembled. (Art. 86, Code of 1806.) (Art. 23, American Code,
1786.)

Article 87. All members of a court-martial arc to behave with decency and calm-
ness. (Art. 72, Code of 1806.) (Art. 7, Sec. XV, Brit. Code, 1765.)

Article 101. When a court-martial suspends an officer from command, it may also
suspend his pay and emoluments for the same time, according to the nature of his
offense. (Art. 84, Code of 1806.) (Art. 21, American Code, 1786.)

EXPLANATION OF OMISSIONS.
Articles 1, 10, 11, 12, 29, 30, 36, 37, 52, 53, 76, 87, and 101 of the present code have
been omitted from the proposed revision. Some of these articles have never met any

real need in our service and may for all practicable purposes be regarded as obsolete;
others embrace only matters properly within the filed of Army Regulations.

O
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TRIALS BY COURTS-MARTIAL.

THURSDAY, FEBRUARY 13, 1919.

Uxi1TEp STATES SENATE,
CoMMrrTEE 0N MILITARY AFFAIRS,
Washington, D. C.

The committee met, pursuant to call, in the committee room at the
Capitol at 10.30 o’clock a. m., Senator George E. Chamberlain pre-
siding. , _

Present: Senators Chamberlain (chairman), Myers, Thomas, Beck-
ham, Warren, Sutherland, McKellar, New, Frelinghuysen, Weeks,
Johnson, and Knox.

The Cramrman. Gentlemen of the committee, there were a great
many letters that came to me, and I assume came to other members
of this committee, complaining about the administration of military
justice. I received a great many letters from parents of young
men who had been court-martialed and sent to prison and from the
young men themselves who were in prison, and from those letters I.
concluded, as you must have concluded, that there were inequalities
in the administration of military justice and much harshness and
severity of sentence for the crimes committed, many of which were
simple breaches of discipline, such as absence without leave, and so
forth. These letters induced me to mention this subject in a little
address I made in the Senate on the 30th of December, and later on
to introduce a bill on January 13, 1919, to meet the sitnation, if pos-
sible. That bill was tentative. This hearing is on that bill in the
hope that it or some other measure that will meet the situation may
be enacted. » : :

I ask to have printed in the record the bill that is now under
consideration. )

Senator Werxs. What is the number of the bill, Mr. Chairman ?

The Crarrman. Senate 5320. ‘

{The bill is as follows:)

A BILL To promote the administration of military justice by amending e':'*ting laws
" regulating trial by courts-martial, and for other purposes. .

Be it cnacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That article 11 of the Articles of
War is hereby amended to read as follows: :

“ARrT. 11. APPOINTMENT OF JUDGE ADVOCATES.—TFor each general or special
court-martial the authority appointing the court shall appoint . judge advocate.
No person shall be appointed judge advocate for a general co .rt-martial unless
at the time of his appointment he is an officer of the Judge Advocate General’s
Department, except.that where an officer of that department is net available the
authority appointing the court shall appoint an officer of the Army recom-
mended by the Judge Advocate General as specially qualified. by reason of legal

3P
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I_Ozll'ning' and experience, to act as judge advocate. The officer appointed as
Judge advocaté for a general court-martial shall not be 2 member of the court,
but shall sit with it at all times in open session and shall fairly, impartially,
fmd in a judicial manner. perform the following duties and. such others not
inconsistent herewith as may be prescribed by the President in virtue of
article 38 of the Artices of War:
“(a) Rule upon all questions of law properly arising in the proceedings.
“(b) Advise the court and the convening authority of any legnl deﬁcienncy in
the constitution and composition of the court or in the charge before it for trial.
*(c¢) At the conclusion of the case and before the court proceeds to deliberate
upon the finding sum up the evidence in the case and discuss the law applicable
to it, unless both he and the court consider it wnecessary. )
“(d) Take care, equally with the court, that the accused does not suffer any
ﬂisadvnntage in consequence of his position as such, or of his ignorance or
Incapacity to present his own case, and for that purpose the judge advocate,
with the permission of the court, may call and examine such witnesses as may
appear to him necessary or desirable to elicit the truth.

“His rulings and advice, given in the performance of his duties and made -

of record, shall govern the court-martial.

“If the judge advocate dies, or from illness or any cause whatever is un-
able to attend, the court shall adjourn and another judge advocate shall be
appointed by the proper authority, who shall act as judge advocate for the
residue of the trial or until the judge advocate returns.”

Sec. 2. That article 17 of the Articles of War is hereby amended to read
as follows:

“ ART. 17. APPOINTMENT OF PROSECUTORS.~Ior each general or special court-
martial the authority appointing the court shall appoint a prosecutor, and for
each general court-martial one or more assistant prosecutors when necessary.
The prosecutor of a general or special court-martial shall prosecute in the
name of the United States and shall, under the direction of the court, prepare
the record of its proceedings. Such prosecutor may be an officer of the J udge
Advocate General’s Department. In all court-martial proceedings the accused
shall have the assistance of and be represented by counsel of his own selec-
tion. Such counsel may be either a civilian lawyer or an officer of the Army.
If military counsel be not selected by the accused, the court shall assign mili-
tary counsel to assist in his defense if such counsel be reasonably available”

Sec. 3. That articles 22, 80, 33, and 116 of the Articles of War are hereby
amended by substituting the word “ prosecutor” for the words “judge advo-
cate” wherever they appear in the said articles, and by substituting the words
“ prosecutor or any assistant prosecutor of a general or special court-martial ”
for the words “ The judge advocate or any assistant judge advocate of a gen-
eral or special court-martial” wherever they appear in the said articles.

Sec. 4. That if the authority authorized to appoint general courts-martial
has an officer of the Judge Advocate General’s Department present for duty
on his staff, he shall not refer any charge to a general court-martial for trial
unless the said officer of the Judge Advocate General’s Department shall in-
dorse in writing upon the charge that in his opinion an offense made punish-
able by the Articles of War is charged with legal sufficiency against the ac-
cused, and that it has been made to appear to him that there is prima facie
proof that the accused is guilty of the offense charged.

Sec. 5. That article 18 of the Articles of War is hereby amended to read
as follows: ) .

“ Arr. 18, CmariexceEs.—Members of a general or special court-martial may
be challenged by the accused, but only for cause stated to the court. The court
shall determine the relevancy -and validity thereof, and shall not receive a
challenge to more than one member at a time: Provided, That if the ‘accused
1t any time before the arraignment shall file in the proceedings. an aflidavit:
of prejudice alleging specific grounds to show that the court by reason of mat-
ters touching its constitution or composition can not do justice, the court
shall proceed no further in the case, but shall report the matter to the ap-
pointing authority for his decision.”

Sec. 6. That when a court-martial shall find the accused not guilty upon
all charges and specifications it shall not reconsider, nor shall the appointing
authority direct it to reconsider its findings; but the president of the court
or the summary court shall immediately inform the accused and the officer
by whose authority lhe may be in custody of his acquittal, and snch officer
shall thereupon immediately release the accused from custody, unless he is in

"~ ment?
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custody for reasons other than the pendency of the charges of which he has

- peen agquitted.

Ske.”7. That section 1199, Revised Statutes of the United States, is hereby
amended to read as follows: . . 7 L
T¢8Ee. 1199. The Judge Advocate General shall receive, revise, and cause to
be recorded the proceedings of all courts-martia],_ courts of inquiry, al?d .111111—
tary commissions, and perform such other.dutles as h:rlye heen pelfo_lm.ed
heretofore by the Judge Advocate General of the Arny. The D(?WG). to‘lev1_se
the proceedings of courts-martial conferred upon the Jud;_{'e Ad.\‘m::'lte (xelvlle.lz‘lll
by this section shall be exercised only for the correction of errors of I:u‘v \; Hch
have injuriously affected the substantial rights of an accused, and shall in-
Ch‘l‘d(ea) Power to disapprove a finding of guilty al_ld to approve (_mly $0 much
of a finding of guilty of a particular offense as _mvolves a ﬁn_dmg of guilty
of a lesser included offense when the record requires .such finding ;

“ (b) Power to disapprove the whole or any part _ot a sentence; e it

“ (¢) TPower, upon the disapproval o.f the. whole of a sentence,_ tq nd\-l§e t‘ley
p‘roper convening or contirming authorlty. Qf the furthelj proce_edmgs that 11‘11(113
and should be had, if any. If upon revision, under this secthn, z}]] t11'e md.
ings and the sentence be disapproved hecgluse of erro'r! of ]zm_f 111. {lle E_n'octe‘e.; 1
ings, the convening or ]conﬁrming authority may lawtully order a new 118_

7t rt-martial. )
b"“aSneolgfli('(Sguinvolvin:_" death, dismissal, or dishonorable discharge from the

- gervice shall not be executed pending revision. If in any case a sentence

though valid shall appear upon revision to be undul_y severe, the .Tud:_)‘e. Aglvo-
cate General shall make a report and recommendation tor_ clemel}cy, with ‘the
reasons therefor, to the President or the military authority having power to

elnit or mitigate the punishment.” _ o
1GISI}:C. 8. Th::t the Judge Advocate General of the Army shall prepare and

“qubmit to Congress, at the earliest practicable date, a revision of the Articles

of War consistent with the provisions of this ac@, and shall also prepare and
submit to Congress a draft of regulations providing for the procedure of gen-

ral courts-martial. ) ) ] o i
¢ rélEg 9. Tha(t all laws or parts of laws inconsistent with this act are hereby

repealed. - ] ‘

The Crzamaax. Gen. Ansell is here. He has been scting as Judge
Advocate General since Geen. Crowder was appointed Provost D’Iﬂé‘&h&l
General, and I am going to ask him to discuss the situation an the

remedy that ought to be applied. - _
]eGen?,Ansell, 2%vill you give your full name, rank, and present assign-

STATEMENT OF BRIG. GEN. SAMUEL T. ANSELL.

n. Axsern. Brigadier general, Judge Advocate General’s Depart-
ine(flet}, United States%&rmy,bon duty in the office of the Judge Advocate
General. ) . : Clonera]

- The CHarrMAN. You have been acting as Judge Advocate (zenera

ince when ? o
Sm(g‘;zn. hliNSELL. The office was turned- over to me by Col. Winship,
judge advocate, by virtue of my seniority m the office, in the latter
days of August, 1917, Lhave been the senior officer in that department
from that time, excepting the period of three or four 1110£1tlls in which
I was in Europe, and excepting the times when Gen. Crowder him-
self has been present. I ought to say that Gen. Crowder himself
has, of course, been at all times Judge Advacate General. Lhave been_
responsible for the administration of the of_ﬁce only as a senior officer
is always responsible when his chief is physically absent. _ -

The Caarman. General, have you read the bill S. 5302, which has

been printed in the record ?
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Gen. Axsrri. Yes. sir i it fi
S v 1{ )(Elt }(,s, sir. T read it when it first
peftact billl a tlln;lll{l(ii I hlalvle nl()tllntld time to make a thorough stud
. would be helpful for me to say that in t igh'
of my experience as . say that in the light
¥ ex e as an officer of the Army a 1y ience
) C f y; nd of my exper
one especially interested i Imsinistrati Nilitary st
3 . in the administrat f mli justi
e especs ted a ation of military justi
8 my commissioned service, a 3 tie ™
t t m; 118 d se » andd as one most partie
ool ‘ lonec ‘ice, S on st particular
n ebe_slslted in the administration of military justice during this \\HI'Y
91‘ hl éneets with my general approval. = |
e CaarMaN. You think, G
AN, , Gen. Ansell. that the Iaw as 7
statute books needs amendment ? ' ¢ asnow on the
%}eln. é—\NSELL. I do, decidedly. :
way eto Isrﬁ;it‘M\:T W 1111 yolu go 1ntlo the subject at length, in your owp
) © why and wherein the present law is in need of
s doenty Yhy and nt law 1s in need of some
? rather vou would talk j i
3 ake thig subject
ame . ‘ _ s ject up in .
if(f\'h ytl)u see fit, because the committee wants to get at ]the lelctﬁl (:E‘i
b ]e aw 1.st insufficient or inefficient, or if it is not properly qdﬁiih's
; 'I*C so as to cause harshness in the inflicting of penalties We w nt
oénow the whole facts. ) ‘ e e
en. ANSFE I'r 1 1
Dl Ax SELL, Proceeding in the usual way when we are contem
pla wﬁq% ].I)l g(]);((::te it\O atlnelndt(}elmstmglaw, it would be helpful to poin£
at. e to be the existing striki ienci i
oy i neeive o be the Ing striking deficiencies and give
youmy ﬁrat’f)'h b ot the remedies that ought to be applied
_ > first place, there are two diametrical 3 ]
ries as to courts-martial.  One is that a QOI11%111]1':’11(?')1)10?@(1 el theo-
ric s-n1 ‘ -martial 15 an executiv
;fe;]?y’ bel?l}gtng to and under the control of the milit‘u'scz(t)“e
ander, and 1s but a board of officer i i e charos
. C ers appointed to investig:
and report their findings t s appronal. fhrges
- the o the commander for d
o ander for his approv T
. etr ’ > approval. Un
s Sc(l}r ftj%foim il Eomn_m_nduoxermses a large and almost 11111’@%'1‘1'11'1?:(?
scre n determining (1) who sh: ied, (2) fHei
1 g shall be tried, (2) the s i
» ' In . (1) wh 1 d, sufficie
2(1)11%;25({11'(11%6} (t:;)) the prima facie sufficiency of the> proof (4)012101)@,
s1tion o1 the court-martial, (5) passin. sti
T bostbion of the al, passing upon all questions of
: s uring the progress of t '] 1
sing o ress of the trial, and (6) r i
record for what he ma ceive t s sufficionc i feving the
, y conceive to be its sufficiency i T
N t he may tiiciency 1n law and fa
A E {)f t%ese questions are controlled under such a theory. not by ]f St
I’i‘l )y the power of military command. ' . T
ﬁm&(;021;11;11.0:;11]10101')'. 18 .’rhatt a co%lr’r—nmrtial is inherently judicial. its
beginning to end are judici: 5 b wula
oD Jes arce Judicial, and are to be rep
and limited by the establi inci of jm e uated
- established principles of juris )
! v OS] . es of e whie
govern the exercise of judicial £ het 1- 1 Megprudence which
o the exc Judicial fonctions in our svstem.
usly the first theory would better aceord with those vovor
nlentsl\\"hlch are classed as arbitrary. while the judicial th(;gltxjo'\ oéln_
ments v : V. ¢ v is the
Ye(;; 1\:\11(1)1(%1(:111\;2;1]3 seetn tll)est, :11(]_‘(11)1@(1 to our own liberal institutions
- the ‘ theory, the arbitrary systeni, is t] 1 i1l
hage e former A . ¥ system, 1s the one which we still
y £ reritance of reactionarv days., T
. C re ¢ 1ys.  The Supr Cour
always recognized the i adicia ity OF conrtommmitin
lwa; enized the inherent judicial quality of i
Comtroa pamtzed ] 1Al quality of courts-martial:
gress, however. doubtless r r larg ] il iow,
has legislated rather upon (’:;‘ l()i?l(;ifl;}llg 1{11Q01)’1 Sle ml]ht‘(lry oy 5o
{ ed rather e s theory, and the other theory i
the one maintained i ico, e OF son 1S
alned in our Army in pra ' cou
_ ) ( . ctice.  Our syst oUurts
e : ] nour . ; pra ur system of courts-
Pe(mti‘z:tilé “inle .Slllb] 1flctlng ey e.riy man in the establishment to the direst
enadties. even death, proceeds to do so wi iri ‘
‘ cath, > without requiring or
plating the participation of a sing ) Bfentions o1
fo ’ I a single man of legal lificati
any phase from the filing 12 oment of choention
3 ) of the charges to tl i ]
\¥ phase fro gc narges to the moment of execution.
As 1 see 1t, that fact alone is sufficient t
) : \ i me 1s ¢ slent to condemn the system, regard-
less of what we may think of the results. ) regurd

appeared.

I have

. gtion.
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Of course, much error must be committed and injustice done by
such crude boards. What is done now administratively to modify
their asperities and correct their blunders is done extralegally, is in-
cufficient, and is subject to change at the mere whim of military
ower. Prevention of injustice is better than any attempted cure

© of it after it has once been inflicted, and the way to avoid error is to

put the case at the start in the hands of a man who knows what errov
is. . In such a system as ours the errors accumulate from bottom to
top, and at the top there is no authority for their correction.

As a result of my insistence in the early days of this.war that we
should bring these trials under legal subjection and supervision, some
administrative action was taken to palliate, but not remedy, the situ-
Under it many of the most serious cases are reviewable by
our boards of review, composed of excellent lawyers, organized by
my order. They have labored with the utmost diligence; under all
the limitations of the existing system and practice they have per-
formed well their task; they have saved much injustice by the force
and persuasiveness of their arguments; without them and their
efforts, bad as the situation now is, it would have been shockingly
worse. But they have no authority whatever; their functions are
extralegal and are no more than mere suggestions or advice to a mili-
tary commancer. A revisory power at the top of the system, carry-
ing with it the incidental power of supervision, would have resulted
in bringing these courts within legal subjection.

T had occasion shortly after T came to be the senior officer in the
office of the Judge Advocate General to point out what I conceived
t0. be the worst possible deficiency in the existing code and in the ex-
isting system of military administration. I endeavored at that time
to deduce out of a section of the Revised Statutes a power which I
thought was properly deducible, but which, if it were so deducible, -
had remained unused for many years; that is, the long-established
practice of the War Department was opposed to the view which, as
Acting Judge Advocate General, I took. o :

I expressed myself at that time fully as to what I thought the
Jaw fairly construed was, or as to what I thought it ought to be. I
think that, with the permission of the committee, and pursuant to
what the chairman has said, if T should read to the committee the
views that I then expressed there would, in the long run, be a saving
of time and a reading of those views would probably result in a
clearer presentation of what I conceive to be the chief difficulties of

* the existing system. Of course, I disclaim any desire to read these.

views of my own for the purpose of accentuating any difference that
I may have with any officers of the Army or with any persons in
authority. I present them only because it is the best way of pre-
senting my views. S

The Cmamrman. Have you got the memoranda with you?

Gen. AnxserL. I have. _

The Cmamman. To whorm was that presented, or for whom was
it prepared? , '

Gen. AnserL. It was presented to the Secretary of War.

Senator Weeks. When?
Gen. Anserr. In the latter days of October or early November,

1917.
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Senator Weeks. What action did he take?

Gen. Axserr. The action taken by the Secretary of War was j
effect to deny the existence of the power, to divect Gen. Crox‘\:den-1
not me, to make a further study, and ultimately, later, there wl?
transmitted to the two committees of Congress a draf’t of a bfﬁ
which was designed, in part at least, to meot the objections to t}
existing deficiencies which I had voiced. ' h

The Crammax. That was in January, 19182

Gen. Axsern. Yes, sir. .

Senator New. By whom was that bill submitted, Gen. Angell?

Gen. Awserr. That bill was submitted by the Secretary of War

Senator New. Prepared under his direction ? ' o

Gen. Ansern. Doubtless.

Senator Wrrxks. Did he reply in writing to you?
ragfllllr.n.ANsnLL. Yes, sir. His views will appear in this memq.

Senator Weexs. In your memorandum ?

Gen. Axserr. Yes, sir.

Senator Frerinciroysen. Did he reply to your report with a writ
ten memorandum or letter? ) i

Gen. Axsern. Yes, sir.

§enator FreLinemuysex. Have you a copy of that?

‘ten. AnsrrrL. Yes, sir.
pOSE;lator FrenixerUYSEX. You will file it after you read vour re-
e ] 3

Gen. ANsern. Yes, sir.

The Cmamyan. The bill to which vou refer is pending on the
calendar of the Senate committee as Senate 8692, and pul‘])ohrts to be
_a bill to amend section 1199 of the Revised Statutes of the United
States. That is the one to which you refer? | o

Gen. Axsern. That seems to be the one, sir. ,

I wish, if it be appropriate and in order. to present my own views
on this subject, to say something at the proper time regarding this
hill to amend section 1199, ) o B

The thing which struck me and which seems to me to challenoe
general attenTtlon, was this: and it is what I conceive to be a gre?it
}(eg‘al fr;lct: “Th(?n we elntered upon this war this was the state of the
aw. ' The War Department had no power. according to the practice.
to revise any judgment of a court-martial. however erroneous and
however prejudicial, when measured by established standards of
law, that judgment might be to the accused. The War Department
would see that a sentence was not carrvied into execution if it was
awarded by a court that was without jurisdiction, but accordine to
the departmental view no matter how gross and prejudicial the errors
committed were, no matter how lawless the proceedings. when ] udged
by established principles of law. no matter how shockine the error.
1f the court had jurisdiction the sentence must stand. This is shown
to be so by the digest of opinions of the J udge Advocate General, and
this was said to be the fact by the Secretary of War and the Judee
l;\dvqcnte General when they proposed the bill to which the chairman
latterly referred. That is, it had been the settled construction and
practice of the War Department and its law officers to regard as ﬁ(ml
and beyond all appellate or corrective action the judOTnelt{t of E&n‘t?ﬁ«

- martial when approved by the authority appointing tTle court, except-

b
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ing in cases where the proceedings were clearly coram non judice.
Tt has been held by the Judge Advocate General in many cases that a
centence pronounced by a court-martial and approved by the proper
convening authority was final and could not be reviewed or set aside
by the President or any department of the Government unless the
court was without jurisdiction. .
Shortly after T came to be in charge of the oflice there was a case
that came to the office which challenged sharply my attention and the
attention of the 14 or 15 associates who were at that time serving in
the office. Those assistants consisted of lawyers who had recently
come to us under commissions in the Judge Advocate GGeneral’s de-
partment from civil life. Used as they were, of course, to a system of
jurisprudence which provided for the correction of errors other than
those that were jurisdictional, they naturally remarked upon the exist-

‘ing situation, all conceding that this case was particularly flagrant

with error and such that any court of appeals anywhere in the land
could not have permitted the judgment and sentence to stand.

Senator Wrexs. Would it be difficult to point out just what this
particular case referred to? 7

Gen. Axserr. I will undertake to do so from memory at the present
time. . , ! ,

There was, as 1 remember it, a regiment of field artillery stationed
somewhere in Texas, in that department. In those days our young
regular officers were just coming to high command. I speak in this
respect subject to correction, but the very firm impression that I have
is that this particular regiment had fallen under the command of
a very young officer, not long since out of the Military Academy. It
is further my impression that the particular command to which these
accused belonged was also under a very young officer, the command

. being, T think, a battalion.

As I recollect it, these accused, all of whom were noncommissioned
officers of the command—most of them, at least, were noncommis-
sioned officers—were found engaged, perbaps in the company street,
in shooting craps or some such form of gambling amusement as that,
doubtless i violation of the usual camp order. They were told to
stop this, and something occurred, perhaps other than a prompt

obedience to this direction, but which, as I recollect it, was not at’

all serious, that caused the officer, the accusing officer, to put these
noncommissioned officers and the others, if there were others—pri-
vates—in arrest. The next morning when the officer came down to
drill his command these noncommissioned officers were not at the
place of drill. He sent for them and got into communication with
them, and found that these noncommissioned officers were relying on
the general regulation that a noncommissioned officer in arrest will

‘perform no duty; at least, none except by order -of an authority who

can dispose of their case in arrest. The officer ordered them to drill,
and they still relied upon what they conceived to be their rights under
the general regulation. They were told that their conduct savored
of mutiny; they thought otherwise, and in a respectful way said so.
They were tried for mutinous conduct. They were, as I recollect
Senator WEEks (interposing). By whose orders?
. Gen. AxserL. Charges, of course, had to be preferred by that officer.
Those charges, with the usual extract of evidence, went to the depart-

D
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ment commander—the officer commanding the Départment of Texas
and by him a court was ordered for the trial of these men e
‘ Eelnaltor.\.VEEKs. I assume, of course, that they went tl'n'ough the
;zghagn;lélhtary channels and were approved by the colonel of the

(‘}en. Axsern. Doubtless.

Senator Werxs. Was this regiment a National Guard regiment?

Gen. AxseLn. It was a Regular Army regiment. T

Senator Weexs. A Regular Army regiment ?

Gen. AnseLr. Yes, sir. T

They were tried and convicted of mutiny or mutinous conduct and
sentenced to imprisonment ranging, according to my recollectio
from three to eight years, together with dishonorable discharge qnl(li,
the usual forfeitures of pav and allowances. R

When that case came to be reviewed by our office it presented to us

gross 1llegalities and deficiencies which were such, when judged ac-

cording to law, as to require a setting aside of the judgment in their

cases, because the charge itself was, as I recollect it, insufficient to -

charge mutiny or mutinous conduct, for the reason that the evidence
ghc%' not reasonably support the findings. There was. we thought
Judged b\y any rule, no appreciable evidence to sustain the finding of
guilt. The judge advocate himself we found guilty of highly im-
pr oger conduct as a prosecutor. These things I now recall, and they
p? oI ably were the principal ones leading to our conclusion. Under,
gs say, established rules of the War Department nothing could be
done in those cases to modify the judgment of that court-martial; I
lnglz}n.lega'lly to modify the judgment of the conrt-martial. '
) hIls being the first important case, we had office conferences upon
it. It was the beginning of the war. - We knew there would be
many others lik» it. Tt was essential to discover if we could find
some method of establishing legal control over such court-martial
].udgments. It was a matter of vast importance, and after confer-
ences extending ‘over two or three weeks with the officers on duty
Y[v"{lt_h me, we prepared this memorandum with the usual formality.
Si.1151 (It .mem‘orzindmn for the Secretary of War, for his personal con-
_ sideration, and the subject is: Authority vested in the Judg» Advo-
cate General of the Army by section 1199, Revised Statute. to © re-
celve, revise, and cause to be recorded the proceedings of all courts-
martial, courts of inquiry, and military comnissions, and perform
S{l(h other duties as have been performed heretofore by the Judge
Advocate _Ge_nerzll of the Army.” The memorandum, which with
your permission I will now read, is as follows: '

It is my duty to bring to vour attenti sent i

ny duty ring ) ) h on and present to you my view upon

af]ong.-emstmg situation which arose of an ill-considered and e1'1'oﬁeous change
?f a?tltude upon the Dzl.l't. of this office that occurred within a score of vea;s
;lh.t(ll. the close of the C%vﬂ War—a situation which has endured ever sirce in
he face ofvtl_le law and in spite of attending difficulties but without reexamina-
Fwn, z‘lnd. which has profoundly affected the administration of military justice
11'1r0u.1 Army. I refer to the practice of this office, adopted it seens in the early
glghtle.zs, to the e.ffect that errors of law, appearing on the record, occurring in
th plocedure of courts-martial having jurisdiction, however grave and 151'e1'-
udrlclgl such errors may be, are absolutely beyond all power of review., :

l‘hlS. nonuse of power which Congress authorized and required this office
1:\2_ qxellmsg, has_, in numberless instances of courts-martial of members of our”

111ta1'y I«istabhshment, resulted in a denial of simple justice guaranteed them
by law. Under the rule, concededly illegal and unjust court-martial sentences,
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when - once approved and ordered executed by the authorities betow, pass be-
yond all corrective power here and can never he remedied in the slightest de-
gree or modified, except by an exercise of executive clemency-—an utterly in-
adequate remedy, in that it must proceed upon the predicate of legality, can

.operate ounly on unexecuted punishment and, besides, has no restorative powers.

The last and most flagrant case of the many recent ones which have moved
me to exercise an authority of this office which has long lain dormant, per-
haps denied, in respect of which 1 direct you this memorandum, was the recent
.case of the trial and conviction for mutiny of 12 or 15 noncommissioned officers
of Battery A of the Kighteenth Field Artillery, resulting in sentencing them
to dishonorable discharge and long terms of imprisonment. Those men did
pot commit mutiny. They were driven into the situation which served as the
basis of a charge by the unwarranted and. capricious conduct of a young officer

. commanding the battery who had been out of the Military Academy but two

years. Notwithstanding the offense was not at all made out by the evidence
of record, notwithstanding the oppressive and tyrannical conduct of the bat-
tery commander, notwithstanding the unfair and unjust attitude of the judge’

.advocate
The Cmarmax. You are speaking of the Judge Advocate there?
Gen. AxserL. Yes. [Continuing:] ‘

which also appeared on the récord, these noncomniissioned officers were expelled
from the Army in dishonor and sentenced to terms of imprisonment ranging from
seven to three years. The court had jurisdiction, and its judgment and sentence
for that reason could not be pronounced null and void, but its conduct of the
trial involved the commission of many errors of law which appeared upon the
face of the record, and justified, upon revision, a reversal of that judgment.

Senator Weexks. May I interrupt you at that point? You say that
that could not be corrected by the reviewing authority? Could not
the President set aside that sentence entirely ? ’

Gen. AxserL. No, Senator.

Senator Wirks. Does he not do so in the case of trials in the Navy?

Gen. AxsreL. I can not speak advisedly of the Navy. I can speak
very advisedly of the Army. It is only when the President, by virtue
of being either the convening authority himself or by virtue of being
the confirming authority of certain sentences, can set aside the judg-

ment. , .
Senator Weexs. Isn’t he the confirming authority in all cases of

general courts-martial ?
Gen. Axserr. No, sirj not at all—only very few. [Continuing:]

This case showed the extreme and urgent necessity of reexamination of my
powers in such cases, and, after thorough consideration and with the concur-
rence of all my office associates, I took action in that case and concluded my
Teview as follows:
~ “In the exercise of the power of revigion conferred upon me by section 1199,
Revised Statutes of the United States, T hereby set aside the judgment of con-.
vietion and the sentence in the case of each of these several defendants and
recommend that the necessary orders be issued restoring each of them to duty.”

Since this involves a- departure from long-gstablished. peace-time administra-
tion of this office, I deem it my duty to acquaint you with the reasons therefor.

You, Mr. Secretary, and your immediate military advisers, never appreciate,
1 think, the full extent of the injustice that has been done our men through the
operation of this rule. Officers of our Army, however sympathetic, can not ap-
proach a proper appreciation of the depth, extent, and generality of the injustice
done, unless, through service in this office, they have seen the thing in the aggre-
gate. A proper sense of the injustice can be felt only by those who exercise imme-
diately the authority of this office. Indeed, those thus experienced can gather
the full impression of the wrong done only by a complete mental inclusion of
that vast number of cases where concededly corrective power ought to have been
-but was not exercised in each year of tlie past forty-odd years.

My entire service, during all.of which I have been keenly sensible and
morally certain that the office practice was wrong, my six vears’ service in this
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office. during which 1 have horne witness to hundreds of instances of concedeq
:}11(1 uncorrected justice—all of this hax never served to inpress me with the
full sense of the wrong done to the individual and to the service so much ag
h:‘}s th('\ oxperience of my present brief incumbeney of this office during this war,
What is frue in my case is true, so they advise me, of my associatex. During
tl}e past three months, in scores, if not hundreds of cases carrying sentence of
dishonorable expulsion fromn the Army with the usual imprisonment, this office
!lzls emphatically remarked the most prejudiciat orror of law in the nroceed-
ings ].(X:ulin;:' to the judgment of conviction, but impelted by the long-establisheq
practice has heen able to do no more than point out the error and Lecommengd
executive clemency.

Senator New. Those errors were pointed out previously, you say?

Gen. Axsprn. T say I have done so, and frequently errors had to
be pointed out for the purpose of having the authorities mitigate
the punishment as much as they could by an extension of clemency.

Senator New. You have?

Gen. Anserr. Yes, sir.

Senator New. Those instances were made matters of record?

Gen. Axserr. They were; yes, sir. '
~ Senator Frerineiruysen. They were pointed out to the command-
ing officers who ordered the courts-martial?

Gen. Ansprr. As a rule, they were not, sir; because at that time,
before we published an order requiring the commanding officers to
stay the sentence in cases which would put the accused beyond the
power of restoration, their action became final, the sentence was
approved, and it was up then to the usual clemency power. Fre-

quently, of course, the various convening authorities, upon their own .

Initiative, as well as ours, cometimes long after the case had been
reviewed and the judgment had gone into effect, did exercise the
power of mitigation which the articles of war authorize them to do.
[ Continuing:]

All of this, of course. has been utterly inadequate. It has not righted the
wrong. It has not made amends to the injured man. It has not restored him,
and could not restore him, to hix honorable position in the service. It could do
o more than grant pardon for any portion of the sentence not yet executed.
Such a situation commands me to say, with all the emphasis in my power, that
it must be changed and changed without delay. This office must go back to the
law as it stands so clearly written. and in the interest of right and justice,
exercise that authority which the law of Congress has commanded it to ex-
ercise.

The Judge Advocate General of the Army is to revise all courts-martial pro-
ceedings for prejudicial error and correct the smme. The law as it exists to-
day is to be found in section 1199, Revised Statutes, wherein it is provided
that:

The Judge Advocate General shall receive, revise. and cause to be recorded
the proceedings of all courtsmartial, courts of inquiry, and military com-
missions, and perform such other duties as have been performed heretofore
by the Judge Advocate General of the Army.

The word “revise,” whether used in its legal or ordinary sense, for both
are the same, can have bjit one meaning. It signifies an examination of the
record for errvors of law upon the face of the record and the correction of such
errors as may be found.

Senator FreLineHTUYSEN. You are rendering vour quotation of the
law? ‘

Gen. AxseLr, The quotation ends with the words “ Judge Advo-
cate General of the Army.”

Senator SuraerLaxp. How long had that law been in effect?

Gen. Axserr. The antecedents of that law, I think, are to be found |

in an act of 1862, of 1864 and of 1846, in other words?
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- Senator FreLixemuysex. The statute has been on the books ever
since 18622 : ) o
© Gten AnsELL. Yes; sir; Senator. [Continuing:]

“ Revise,” or its exact synonym “ review,” is a worq so frequently foul}d
in the law and so familiar to all lawyers that its meaning can never t)e nis-
taken. When used in connection with judicial proceed}ngs, it can involve
no ambiguity. 1 am justified in entering upon a eonstruqhon of t_he word only
by the fact that this office for so long a time has ignored its meaning.

Senator FrerineruysEN. May I interrupt you a moment? By that
you mean the Judge Advocate General has appellate authority?
" Gen. Axsen. That was the proposition.

Senator FreLinguuysen. That is your holding?

Gen. Axserr. That is my holding. :

Senator SuraerLanNDp. Though he had not exercised it for 40 years?

Gen. AnseLr. For 40 years. ‘

Senator Weexs. Did the Judge Advocate General’s office ever ex-
ercise it ? ’

Gen. AnseLn. My inspection of the record, such as I could make
of it in the two or three weeks we were studying this, caused me to
make the statement in here that Judge Holt, Judge Advocate Gen-
eral of the Army during the Civil War period and for some time
thereafter, did exercise this power of revision. That has been ques-
tioned, however, and I think properly so, as to whether Judge Holt

~ did more in effect than recommend to reviewing authorities and to the

Secretary of War what action they should take, is, in the light of
studies that have been made since, doubtful. - I can only say that in
form, at least, his pronouncements seem to-be a declaration that this
sentence should be set aside or this sentence is invalid.

Senator FrReLINGHUYSEN. Who served as Judge Advocate. General
during this period of 40 years? )

Gen. AnseLL. There have been several judge advocates general sue-
ceeding Gen. Holt. There have been Gens. Dunn, Lieber, Davis, and
Crowder; and T am conscious of having omitted some one._

Senator Surmerranp. I suggest you supply a complete list for the
record. '

Gen. AxserL. Yes, sir. . ] )

Senator FreLINGHUYSEN. Has any one of these ever held with this
construction you are going into? :

Gen. AxserL. Expressly held with me?

Senator FRELINGHUYSEN. Yes.

Gen. AnseLL. No. B ‘
Senator FrELiNngHUYSEN. Has anyone ever held directly against
you ? : ‘ : ] )
Gen. AnseLn. Yes, sir; but it seems to me a sort of sub silentio

holding, but necessarily against the view I advance.

Senator FreLinGHUYSEN. Has any expert in military law ever held
. to your construction ? )

~ (Gen. AxserL. Not unless you should consider that officers, both
fegular and newly commissioned, who have been associated with me
during this war, fall within your classification.

Senator FRELINGHUYSEX. You mean subordinates on your staff er

in your office? '
" Gen. Axsewn. I do.

D
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Senator Surnernaxp. The great increase in the number of the

cases and the importance of them at this time has caused you and

your assoclates to want to consider this question more deeply than,

perhaps, it has been considered heretofore?
Gen. Ansgrr. This is doubtless true.

Senator I'revteniuysen. Has any court of the United States ever

considered and construed this statute as you construe it?
Gen. ANseLL. Yes, sir.
Senator Troxas. Do you quote it there?
(ren. Axserr. Later on.
Senator Tronas. I think it would be well to go on, then.

Senator FreriNGruYsEN. When you come to quoting those cases,

will you simply indicate them in your answer?

Gen. Axserr. It probably will come rather late. Tt is a long dis-
cussion.

Senator THoaras. It is a very interesting one.

Senator Jonxsox. Do you tell as well where the contrary view has
been held ?

Gen. Axserrn. I think I have treated the question fairly. Of course,
I intended to treat the question fairly. I think I ought to say in
fairness to the Senator who just asked me about whether any civil

court had had occasion to construe this statute, that in the original

brief, the one I have here, I did not consider that case, because while

doubtless we had known of it and it was cited in Winthrop, it did not.

challenge my attention. Its reference is in a little footnote.
Senator FRELINGHUYSEN. Yeou will cite that case?
Gen. Axsern. Later on we consider that case.

The CHatryaN. Those who were associated with you agreed with

you in your view that the law gave power of revision and correction.
Were there any of them asscciated who differed from you?

Gen. AxseLr. There was none. They were unanimous; but Col.
White, a regular judge advocate, appended to his concurrence a state-
ment that, while he had no question about the legal correctness of
my view, he was a little fearful lest the Army be disturbed by the
holding that the final judgment of a court-martial approved by the
reviewing authority could be disturbed by the Judge Advocate Gen-
eral. He wondered if that would not be very disturbing.

Senator Tmomas. It ought to be, and I hope it will be.

Senator FreLineuUyseN. Will you please indicate the names of
the officers who concurred with you?

Gen. AxseLL. I shall do that if you permit me to do so as we go
along. They are shown here.

Senator FreLingrHUYsEN. Very well.

Gen. ANsELL (continuing to read) :

The word “revise,” by the Standard Dictionary, is defined thus:

“To go or look over or examine for correction of errors or fotr the purpose
of suggesting or making amendments, additions, or changes; reexamine; review.
Hence, to change or correct anything as for the better or by authority; alter
or reform.” : .

And the word “ review,” given therein as a synonym for revise, is defined as:

“To go over and examine again; to consider or examine again (as some-
thing done or adjudged by a lower court) with a view to passing upon its
legality or correctness; reconsider with a view to correction, as the court of

appeals reviewed the judgment. the judge reviewed and retaxed the hill of cost:
to see or look over; again; a literal meaning now rare.”

)
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’

In 34 Cye,, at page 1728, the word “revise ” is defined as:

“To review or reexamine for corrections; to review, alter, or amend. See
also ‘revision.” ‘

And the word “ revision ” is therein defined as:

“The act of reexamination to correct, review, alter, or amend.”

And in Black’s Law Dictionary “ revise” is defined as:

“To review, to reexamine for correction; to go over a thing for the purpose

‘of amending, correcting, rearranging, or otherwise improving it.”

- And “ review” is therein defined as:

“*A reconsideration; second view or examination; revision; consideration for
the purpose of correction. Used especially of the examination of a cause by
an appellate court.” ' .

And in Anderson’s Law Dictionary the word “ revise” is defined as:

“To reexamine and amend, as to revise a judgment, a code, laws, statutes,
reports, accounts. Compare ‘review,”” ' '

" And the werd “ review ” is defined in the same dictionary as:

“ Viewing again; a second consiceration; revisement, reconsideration, reex-
amination to correct, if necessary, a previous examination.”

And in the same dictionary a1 “ court of review ” is defined to mean:

“A court whose distinctive function is to pass upon (confirming or reversing)
the final decisions of another or other courts.” .

Aund in “Words and Phrases” (vol. 7) the word *revise ™ is defined as
follows :

“To revise is to review or reexamine for correction, and when applied to a
gstatute contemplates the reexamination of the same subject matter contained

\v)

in a prior statute and the substitution of a new and what is believed to be a

still more perfect rule.” Citing Casey ». Harned, 5 Iowa (5 Clark) 1, 12
“ Revise as contained in the Constitution, Article XV, section 11, providing

‘that “three persons learned in the law shall be appointed to revise and re-

arrange the statute laws of the State,” means to review, alter, and amend, and

‘does not signify an act of absolute origination. It relates to something already.

in existence.” Citing Visart v. Knopps, 27 Ark., 226-272. )
“A law is revised when ‘it is in whole or in part permitted to remain and
something is add¢d to or taken from it, or it is in some way changed or altered

-to make it more complete or perfect or to fit it better to accomplish the object

or purpose for which it was made, or some other object or purpose.” Citing

“Falconer v. Robinson, 46 Ala., 340-348.

I find the word used in another Federal statute in quite an analogous way.
Section 24 of the act of July 1, 1898, chapter 541, 30 Stat., 553 (bankruptey law),

 provides in part as follows:

“The .several. circuit courts of appeals shall have jurisdiction in equity,

_either interlocutory or final, to superintend and revise in matters of law

the proceedings of the several inferior courts of bankruptey within that:

jurisdiction.” ’ ‘

The word “revise” as used in the bankruptcy act is universally held to he
something broader than the power to review by writ of error.. In In re Cole,
163 Fed. 180, 181 (C. C. A., first circuit), a case typical of all, the court, after
adverting to the usual limitations upon the power to review by way of writ of

" error, contrasted that method with the statutory puwer to revise, as conferred

by that act, saying:

“ On a petition to revise like that before us we are not restricted as we would’
“he on a writ of error, our outlook is much broadened, and we are authorized to
search the opinions filed in the district court, although not a part of the record’
" in the strict sense of the word, for the purpose of ascertaining at large what

were in fact the issues which that court considered.”
" And the court then said: )
“We feel safe to adopt the broader view, and it is our present opinion that
it is our right.so to do,” and concluded that, upon revision
“ We can revise any question of law as to which we may justly infer that the
district court reached a conclusion, whether formally expressed or not and

'~ whether or not formally presented.”

Senator SurmErLaxD. Those are judicial decisions and findings
that you are quoting from? -
Gen.. Axsern. Yes, sir.
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Senator SururrLAND. You are quoting from the words of judges?

Gen. Axserr. T was quoting; ves, sir.

Senator Twaodas. It has been the subject of innumerable legal
decisions, and all of them are in the same direction.

Gen. Anserr. It seems to be so, sir,

Senator FRELINGHUYSEN. You are citing the cases?

Gen. Axserr. They are cited. ’

Senator Weeks. May I ask a question? Do I understand you to

_say that this has been submitted to the Secretary of War!?

Gen. Axserr. T did say so; ves, sir.

Senator Tmoamas. This opinion?

(GGen. Axsrrn. Yes, sir.

Senator Weeks. That was submitted to the Secretary of War?

"Gren. Awsern. Yes, sir.

Senator Wreks. Has Gen. Crowder examined this opinion?

Gen. Axsein. Oh, yes, sir.

Senator WEExks. Do you know whether or not he agrees with you?

Gen. Axsenn. Gen. Crowder does not agree with me,

Senator SvrHeRLAND. Is the point of difference solely the one you
suggested in the beginning of the opinion as to the right of review?

Gen. Axsern. Probably T would not be justified in saying that
was the sole difference, Senator. The difference here was, of course,

the difference between lawyers as to the power of that office. That -

leaves open the question as to any difference there may be as to what
the law ought to be. I can only say what I think the law ought to be.

Senator Jorxsox. As to what the law is, your difference arises on
the proposition as to whether there is the right of review and re:
vision ? :

Gen. AxserLr. Yes. sir; exactly.

Senator StriErLAND. As to what the law should be, vou take the
view that it should be cleared up and made specific?

Gen. AxserL. Yes, sir; absolutely.

Senator Tuomas. The general insists that the word “revise”
means what it says; the others say that it means something else.

Gen. ANseLL. I say that there ought to be the power, whether the
statute confers it or not, to review.

The CuarrmaN. Under your view you do not need any statute to
revise or review? :

Gen. AxseLr, Under my view, we would not have needed any legis-
lation to establish revisory power if the existing statute had been
properly constiued at the beginning of the war. [Continuing to
read :]

The language of that statute isx the very language of this, except that the
revision there is expressly limited to matters of law. Inasmuch as in the

statute before us there ix no express limitation, it could hardly be held that -

the revisory power of this oflice is less than the vevisory power conferred by
the bankruptey act. The word “revise ” as u=ed in the bankruptey statute has
always been held to signify power to reexamine all matters of law imported by

. or into the proceedings of the case, and a very liberal view has been taken of

what constitutes the record and proceedings in such matters, (Ree the many
cases cited in Federal report digest, © Bankruptexr.” vol. 5. from secs. 349 to
448.)

The revisory power there conferred is something hroader than that invoked
by writ of ervor, though. of course, not <o broad as to justify a reexamination
of mere controversies or questions of fact. Doubtless, in any view of the case.
the question whether the evidence sustaing the verdict—that is, whether there
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is any substantial evidence at all upon which the verdict may rest—is a ques-

tion of law which may he reviewed under this power, and such at least must

T . pe the power of this office.

The history of the legislation, the early execution given it, its histo;-ical place
in the body of the law of which if is a part, all clearly show that this ll'll‘lst be
the meaning assigned to the word “revise” in the pre.)sent instance. It is not
pecessary now to say whether such revisory power existed in the-Judge Adyo-
cate in the early days of our Army, though, especially .in view of the English
military law, this seems to havé been so; nor to advert to the fact that after
the War of 1812, and also after the Mexican War, the duty of the Corps of
TJudge Advocates seems to have been primarily that of military prosecutors.

" Nor is it necessary, except to indicate the proper setting, to say that military

prosecution had ceased to he the primary function of the Corps of Judge
Advocates at the beginning of the Civil War, if not before. Nor is it more t_han
suggestive that the Judge Advocate General of the Army has always presu_ied
over both the Corps of Judge Advocates and the Bureau of Military Justice,
and that this corps and this bureau were consolidated by the act of 1884
(28 Stats., 113) into'what is now the Judge Advocate General’s Department.

» it is important to note that Congress established the Bureau of Military

Justice in the light of the necessities of the Civil War and expre§sly invested
its head, the Judge Advocate General of the Army, with this revisory power ;
and it is important to note that Congress redeclared this power in 1864 (13

-Qtats., 145), and in 1866 (14 Stats., 334), and again in section 1199, Revised

Statutes, of which the former acts were the antecedents. Now, taking up these
antecedents: In the act of July 17, 1862 (12 Stats., 598), which was an act
#cglling forth the militia to execute the laws of the Union, to suppress insur-

; rection, ete,,” it was provided—

“That the President shall appoint, by and with the advice and consent of
the Senate, a Judge Advocate General, with .the rank, pay, and emoluments of
a- colonel of Cavalry, to whose office shall be returned for revision all records
and proceedings of all courts-martial and military commissions, and where a
record shall be kept of all proceedings had thereupon.” .

This provision speaks very plainly. It not only directs the Judge Advocate
General to revise the records and proceedings of courts-martial, but it further
directs that officer to keep a record of “all proceedings had thereupon ”; that

-is, upon the revision: It is clear that this intended something more than a

perfunctory scrutiny of such records, and that it, in fact, vested this office with
power to make any corrections of errors of law found to be necessary in the

administration of justice. The records of this office indicate that Judge Holt,
the Judge Advocate General of the Army during the Civil War period, did -

revise proceedings in the sense here indicated.

The CrarmaN. Do you discuss the Sergt. Mason case? )
Gen. Ansern. Later on it is adverted to, but it is not much dis-
cussed. :

The next legislative expression is found in the act of June 20, 1864 (13
Stats., 145), of which sections 5 and 6 are as follows: :

“8E¢, 5. There shall be attached to and made a part of the War Depart-
ment, during the continuance of the present rebellion, a bureau to be known as
the Bureau of Military Justice, to which shall be returned for revision the
records and proceedings of all the courts-martial, courts of inquiry, and mili-

- tary commissions of the Armies of the United States, and in which a record

shall be kept of all proceedings had thereupon.” - .
“Src. 6. That the President shall appoint, by and with the advice and con-

sent of the Senate, as the head of said bureau, a Judge Advocate General, with-

the rank, pay, and allowances of a brigadier general, and an assistant Judge
Advocate General, with the rank, pay, and allowances of a colonel of Cavalry.
And the said Judge Advocate General and his assistant shall receive. revise,
and have recorded all proceedings of courts-martial, courts of inquiry, and
military commissions of the armies of the United States, and perform such
other -duties as have heretofore been performed by the Judge Advocate Gen-
eral of the armies of the United States.”

Just as the title of the judge advocate is .in itself significant in this con-
nection, so is the title of the bureau thus created—the Bureau of Military

Justice. It will be noticed that this act preserves all the requirements of the
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act of July 17, 1862, supra, concerning the duty of the judge advocate in the
matter of revising the records of general courts-martial, and keeping a recorq
of *all proceedings had thereupon,” meaning. of course, proceedings upon such
records in revision. And at the:close of the war, in the legislation lookine
to the peace estublishment, Congress enacted the act of July 28, 1866 (14 StatD
334), the same being “An act to increase and fix the milifury v]veuce estﬂblis}{f
ment of the United States,” in section 12 whereof it was provided

“That the Bureau of Military Justice shall hereafter consist of one Judge
Advocate General, with the rank, pay, and cmoluments of a bhrigadier .L'(‘,IIQI':T]‘
and one asgistant Judge Advocate General, with the rank, pay, and emolu:
nlen.ts of a colonel of Cavalry; and the said Judge Advocate General shaly
rece'lve, revise, und have recorded the procecdings of all courts-martial, courty
of inquiry, and military comtissions, and shall perform such other (111tie§

as have been heretofore performed by the Judge Advocate General of the

Army * * x7» :

',_L‘his act does not change the duties of the Judge Advorate General with
reference to the revision of records of courts-martial, It omits the phrase
found in the two acts immediately preceding to the effect that “a I‘OC(;l'r]
sh{lll be kept of all proceedings had therennon.” but introduces for the firse
time the direction that in addition to revising and recording the proceedings
of all courts-martial, the judge advocate shall “perform such other duties Zq
have been performed heretofore by the Judge Advocate General of the Army ”
Tt will be observed that this last cited expressicn, as carried into section 11‘5'%
of the Revised Statutes as quoted above, still remaing the law on the sub]'é(l:'t"
In referring to the duties “ heretofore performed by the Judge Advocate (l}en-'
eral of the Army,” the statute included, inter «lic, the duties prescribed by
the statl_lte, for the presummption is that the duties thus prescribed \\'él'e 1;1
fact performed. It follows that included within this direction is the mandate
that a 1_'eco-1'd be kept of all proceedings had in the revision of courts-martial
proceedings in the oflice of the Judge Advoente General, and the force of this
mandate must be added to the ordinary meaning of the word “revise” in
determining the scope of the duties of the Judge Advocate General as now
defined by law. : ' ‘

T.I.Je legislative history of all the antecedont acts, brought forward as 1199
Revised Statutes, shows that the word “revise” has the meaning here iﬁ:
dicated. As to the act of 1862, see Congressional Globe, part 4, second session
Seventeenth Congress, pages 8320, 3321. This was especially true of the de-
ba?es upon the act of 1866, of which there was considerable, owing to the
obJect}OI} taken to the legislative recognition contained in that bill ofhmilitary
commissions. An effort was made to strike out and otherwise defeat thev
entire provision for the Bureau of Military Justice during peace, and the
strong_;'est argument made in support of its retention was fbund iI; the fact
that it had and had freely and satisfactorily exercised this revisory power,
The whple tenor of the debate clearly shows what Congress understood had beeﬁ
the revisory power of the Judge Advocate General of the Army since the act
of“]862_. It was said by one Senator (Mr. Lane of Indiana) : .

It is utterly impossible for the President, in the multiplicity of his duties
to look into all these eases; it is physically impossible for the Secretary of W:u:
to do so; and to facilitate the administration of eriminal justice it was found
necessary to establish this bureaun.”

:/;\nd another Senator (Mr. Hendricks) said:

I am not prepared to vote to abolish the court of military justice. If that
(_2011.1'1: pe_properly constituted and discharges its duties legitimately within its
Jurisdiction, as the court was organized under the act of two or three years

- ago, it will he a blessing, and I will not vote to abolish the court because of

such wrong decisions that it may have made.”

And ifprther on the same Senator referred to the case of one officer in whom
he was interested, in which there had been an erroneous conviction and said
in that conunection: ' '

“I went with him to see the Judge Advocate General, The case was called
up before the Judge Advocate General and reviewed, and at once he decided
f;hat the testimony was not sufficient, and restored the young man to his position
in the Army.” ¢ )

‘Furth_er on, referring to this power, the same Senator said:

‘T think it is a protection to the military men of the country to have such a
court. It will come to be, when the hour of passion, to which my colleague
has referred, shall have passed away, a court deliberate in its proeeedings ana, I
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pope and have no doubt, wise in its adjudication. Then it will be a blessing to
the country and a protection to our military men. Necessarily, when our Army

shall come to be 50,000 strong, there will be many military trials for military

offensés of military men. There ought to be a court of appeal, and this is in-
tended to be a court of appeal—a court in which the judge ofl the courts-
martial may be reviewed and, if improper, revised. Such a court seems to me
ought to be in the Army.” (See Cong. Globe, pt. 4, 39th Cong., 1st sess., 1868,
p. 3672-3676, et passim.) -

It was these legislative antecedents that were brought forward, without sub-
stantial change of language, as the existing law (sec. 1199, Rev. Stat.), now
under discussion.

This officeé, while ignoring its right and duty to revise for prejudicial other
than jurisdictional error, has, with strange inconsistency, been quick to assert
its power to declare a judgment and sentence null and void on the ground that
the proceedings were, in its judgment, coram non judice. After the large armies
of the Civil War had been demobilized and their activities were no longer a
matter of immediate concern to this department, and the Army had become,
in point of size, but a small national police force, this office, for reasons unex-
pressed and unknown, restricted itself to the correction of such jurisdictional
error alone. . : .

The practice seems to have been adopted without thoughtful consideration of
the law or policy involved or the resulting injustice. 'The opinions of this office,"
beginning with the early eighties, assume, without argument or reason, that the
office was so limited. It can not fairly be said that upon this specific question

‘the office has ever fairly and thoughtfully expressed itself. Hxtracts from two

of the opinions, typical of all, will be sufficient to show the general character
and nature of these holdings.

“In an opinion under date of August 10, 1885, approved by the Secretary of
Wwar, Acting Judge Advocate General Lieber held as follows: :

“As the whole matter is understood to be recommitted to this office for exami-
pation, including the letter referred to, I beg to remark that in acting upon the’
sentence of a court-martial the reviewing authority acts partly in a judicial
and partly in a ministerial capacity. He ‘decides’ and ‘orders’ (Army Regula-
tions, par. 918). Without his decision the sentence is incomplete. His decision. .
is an exercise of judicial fuhctions, and is as much beyond the control of other
constituted authority as the findings of the court are beyond his. He can not be
ordered to revoke it, and if it be adhered to the sentence can be removed in no
other way than by the President in the exercise of his pardoning power (or set
aside by the Presideént when void by reason of a want of jurisdiction).”

- In the case of Lieut. J. N. Glass, tried by general court-martial, this office in
a review under date of July 20, 1886, signed by Acting Judge Advocate General
Lieber, corncluded as follows: :

“The proceedings, findings, and sentence in this case having been approved
by the reviewing officer in the exercise of his proper functions, they are beyond
any power of revision on the part of higher authority, but the President, by the
virtue of his pardoning power; may remit the unexecuted part of the sentence.
The latter course is respectfully recommended by this office.” )

In the opinion first above cited, which is a fair sample of the many that have
followed, the then Acting Judge Advocate General took the view that the pro-
ceedings of a general court-martial could be set aside for a want of jurisdiction.
But whence came that power? In declaring it to be competent to declare the
proceedings of a general court-martial void for want of jurisdiction Ire-evidently
overlooked the fact that in deéclaring a trial void for want of jurisdiction some
functionary must sit in an appellate capacity, for which there must be some
statutory or common-law authority. As a matter of fact, no statutory or other
authority can be found for the exercise of the power to declare a trial void for
want of jurisdiction unless it can be found in that provision of section 1199,
which confers a general revisory power upon the Judge Advecate General. If the
power to revise includes the power to declare proceedings void for want of juris-
diction, it must also By any fair construction include the power to declare a
judgment wrong AS @ matter of 1aw and reverse it. .1t this office has the one
power it necessarity has tlie other, and-if it h4as not the latter power it has not
the former. By fhe-pluin Ianguage of the statute this office has both.

Nor has the power contended for ever been questioned by the civil courts
or other civil authority. To be sure there are many expressions in adjudicated
cases to the éeffect that the duly approved sentence of a court-martial when the
court has proceeded within its jurisdiction and the rules governing its precedure
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is as final and unassailable as a decizion of a civil court of last resort, DBut it
must be remembered, of course, that in each of these cases the court was speak-
ing of collateral attack in the civil courts on the procecdings of a court-martial
amnd did not bave in view the power of the departinent itself to correct court-
martial judgment by way of direct revision of it. I have also examined many
expressions of opinion by the Attorney General and find that thexe expressions
have had to do generally with cases in vwhich the final approval has heen by the
President himself, and go only to the question of whether such caxes can be
reopencd by the President or his successor for the purpose of undoing what he
has once legally done. I have not found that any authority has ever questioned
the revisory power of this oflice to correct errors of law in court-martial pro-
cedure when they amount to a denial of justice. And I may be permitied to
say that should I find such holdings by any authority other than the highest
court of the land, I should not hesitate to gquestion the soundness of the decision,

In this connection I may say that it was suggested to me by the present Judge
Advocate General himself that the finality attributed by the articles of war to
the power of the several reviewing authorities might be thought to militate
against or negative the view I advance. This could hardly be true. The
statutory power of the Judge Advocate General of the Army conferred by
1199 R. 8. stands unaffected by anything said in the law as to the power of
appointing authorities. Indeed, the statutes are not in pari materia. They
exist for entirely different purposes. They establish differeut functions, all of
which have independent spheres, The general powers of correction conferred
upon appointing authorities by the articles of war existed prior to the enact-
ment of the statutes now brought forward in 1199 R. 8., and also concurrently
with them, without thought of conflict. There is, of course, a field of opera-
tion for each. The concept of finality referred to is the finality within the
system, the finality with which all lawyers are familiar, and which must exist
in order that there may be a review, at all. A judgment of an inferior court
must be a final judgment before it can be subjected to review in an appellate
court. The action of the appointing or confirming authority directly giving
effect to the judgment of the court itself gives finality to that judgment; that is,
that completeness and integrity without which there could be nothing for this or
any other authority to review. Such judgments are operative as final until and
unless revised upon review. This concept of finality is so familiar to lawyers as
to require no further discussion.

Such is the law, and there is a pressing necessity at this time that we go
back to it, revive it, and act under it. Daily this office reviews records which
shrow that in the trial some substantial rights of persons standing before courts-
martial accused of crime have been flagrantly violated or that convictions have
been secured on wholly insufficient evidence., Others show that charges and
specifications are sometimes laid under the ninety-sixth (the general) article
of war for acts that are not properly to be regarded as military offenses at all,
And quite as frequently cases are encountered in which men have been con-
victed of serious offenses where upon the evidence the offense committed was
not the offense charged or for which they were tried. Officers of the Army,
even of the Regular Army, are persons unlearned in the law, and, as fallible
beings, may be expected from time to time to commit such errors in court-
martial procedure as operate to deny the accused right and justice and result
in his unlawful punishment. And such errors are even more to be expected
now, as our Army is expanding and thousands of new officers are brought into
the service who have had no military training and no familiarity with military
law and the customs of the service. TFor this reason alone there should be the
closest supervision.

But the situation may also be viewed from another aspect. As an Ameri-
can institution, our Army must be maintained under law. Our Army can never
be the most successful army it is capable of becoming except it have the highest

" regard for the rights of the enlisted men, as those rights are established by law.

Indeed, the higher the regard for those rights the greater will be the popular
confidence in the Army. For the first time in the history of this country we
have in fact a truly democratic and popular Army. It has come from the
people. Tens of thousands of homes have been affected. In the welfare of the
Ariny millions are concerned directly and the entire public interested generally.
HExpediency, in the highest sense of the term, as well as law, requires that
the Army itself be quick to see that justice be maintained within it. The men

now drafted from all walks of life and placed, whether they will or not, in the -

military service of the country are wholly without previous military training
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and it is only natural to expect many transgressions against discipline, cer-

tainly in the early days of their service. They are entitled to justice as estab-
lished by law. and those who are giving them up to the service of the‘count.r_y
have the right to feel, to know, that they will not be lightly charged w1.th.m111-
tary offenses, nor branded while in the service of their country as criminals,
except after a fair and impartial trial and on proof which can meet the legal
test. .

There is a revisory power here, which must be exercised. Ii{ will, qf course,
be exercised with all due regard for the proceedings and strictly within the
limitations of the law. i ]

Inasmuch as this opinon is the result of long and thorough (:onterenc_es with
my associntes in this office T would prefer that each of them read it, and,
for the benefit of the record, express his concurrence or dissent. )

This was signed by me, and those concurring were: James J. Mayes, ll‘euten_ant
colonel, J. A.; George 8. Wallace, major. J. A, O. R. C.; Gt}y D. Goff, major,
J. A, O. R. C.; Wm. O. Gilbert. major, J. A, O. R. C.; Lewis W Call, major,
J. A, U. S. A.; Edward 8. Bailey, major, J. A, O. R. C.; William B. Pistole,
major, J. A., O. R. C.; B. M. Morgan, major, J. A,, O. BR. C.; Eugene Wambaugh,
major, J. A, O. . C.; B. G. Davis, major. J. A, O. R. C.; Alfred E. Clark,
J. A, O. R. C.; R. K. Spiller, J. A, 0. R. C.; Herbert A. White, lieutenaut
colonel, J. A.

Senator StrnerLanp. Did any of thein dissent from that opinion?

Gen. Axsern. There were no dissents.

Senator SurHrrLAND. Did any others dissent?

Gen. Axsrrr. There were no dissents. o

Senator Troaas. What is the date of that opinion?

Gen. Axsern. November 10, 1917. _

Senator Freuixeuuysen. Do I understand from the point you
make that the Judge Advocate General has power to revise, that he
would have the poter to impose a lesser sentence, to disapprove the
findings, or that he has power to send the matter back to the court
for retrial and rehearing ? )

Gen. Ansern. Yes, Senator. It was my view that the Judge Advo-
cate General of the Army could set aside, reverse, or modify any
judgment or sentence of a court-martial for any error of law appear-
Ing In the record, in the judgment, or in the sentence. ’

%enator Tuomas. In other words, apply your judgment to what
you believe to be the right conclusion as to real revision or review ¢

Gen. Awnsern. Exactly, sir. )

Senator FrReLINGHUYSEN. In that case would that deprive the
President of any of his powers of review: or clemency ?

Gen. Axserr. No, Senator. Clemency operatés upon a sentence
pronounced upon a judgment that is found to be legal.

Senator WarreN. As I understand you, that is to be an absolute
determining factor. , . '

Senator Tmoaas. That is outside of the Judge Advocate General,
anyhow. ‘ ‘

Senator FrerineHUYSEN. I understand. ‘

Senator WarreN. Your passing upon it for the Judge Advocate
General settles it for all time? o

Gen. AxseLL. As to the legality, for all time. )

Senator SurHErLanD. The power of the President would come i
after that? ]

Gen. Anserr. Yes, sir., : :

Senator FrerixemuvsexN. After you had confirmed sentence for
death or imprisonment ? _ ’

Gen. AxsELL. Yes, sir; after the Judge Advocate General had de-
cided the sentence to be legal. P :
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Senator Frerineuuysex. Have you been in charge since you wrote
this opinion? Have you been in entire and complete authority ?
_Gen. Awsrerr. T have not.  The situation could be stated, I think
]1‘1\’0, th‘ls, Senator: Shortly after this opinion was written iny chief
Gen. Crowder, was asked by the Secretary what his views were con.
cerning this subject, and Gen. Crowder filed a brief in opposition to
this view. About that time Gen. Crowder came back and assuined g
closer personal relation to and supervision over the office. He had
been Provost Marshal General, and from the time that I fell ‘in
control until shortly after this brief was prepared he had not exer.
cised any personal supervision over me and the office. - The Secretery
of War held that, inasmuch as there was a convenient means of doi‘n)
Justice In these cases—mutiny cases—by the exercise of cleméncy h%
fvould exercise clemency in these cases and refer the question baaok
to Gen. Crowder for further study. l

Senator Trroaras. Would the exercise of clemency restore thes
raen to their positions? °

Gen. Axsern. No.

Senator Troxss. Then the remedy would not be adequate?

Gen. Axgrrr. T have dealt with that, sir. ‘

Sell?ltor Tmoxras. I know you have.

 Gen. Axsrrn. T was then told that mattérs of policy such as this
(\\I'QH%d not be passed upon by me, except after conference with my
thief. -

Senator Frevixeruysex. Who told you that?

Gen. Axsprr. The Secretary of War told me that. Perhaps, also
the Chief of Staff, and, also, the Judge Advocate General. 1 v.k(n(k)W,
the Secretary of War told me that, and it was generally understood

Senator Frrunenuysex. Did Gen. Crowder disagree with an?i dis-
sent from your views with regard to vour power of revision?

Gen. Axserr. He did, sir. ' ‘

Senator FreLiNneauysen. In his brief?

Gen. Axserr. He did, sir.

Senator Frerineruysex. Have you a copy of that brief with vou?

Gen. Axsern. Yes, sir; I think I have. o

Senator FreLixenuvsex. T would suggest that you put it in the’
record. (See Exhibit B.) . B ) '

(The matter referred to was subsequently submitted and is here
printed in full as follows:) i '

ExaIsIT B.

MAJ. GEN. E. H. CROWDER'S MEMORANDUM IN OFPPOSITION TO THE REVISORY POWER
- ’ ’
AND THE SECRETARY OF WAR'S DISPOSITION OF THE INSTANT CASE.

WAR DEPARTMENT,
OYFICE oF THE JUDGE ADVOCATE GEXNERAT,
Washington, Norember 27 /
Memorandum for the Secretary of War. ' or T J9IT.
W - . " .
thé l\ox:mbel 10, _19,.17, there was presented for your personal consideration
3 en. Ansell. Acting Judge Advocate General, a memorandwn hrief in sup-

- port of his action on the trial and conviction for mutiny of 12 or 15 noncom-

mlss.mned. officers of Battery A of the Lighteenth TMield Artillery. In the dis-
cussion of t_he record of the case itself, Gen. Ansell had come tb ”t'.he mm-l{mioﬁ
that the evlde‘noe did not warrant a conviction of the offense of nmi‘im" ﬁmt
many errors of law appeared on the face of the record, and thhtt while th'e’coqut
had jurisdiction and “its judgment and sentence for’that 1'(-\:1%"011 could not be
pronounced null and veid,” errors in Ilaw and the unfnhﬁ{ess of the trial

5 )

o

¢ justify, upon revision, a reversal of that judgment.”
_yiting attention to section 1199, Revised Statutes, providing that—

J
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Gen. Ansell, first in-

“The Judge Advocate General shall receive, revise, and cause to be recorded
the proceedings of all courts-martial, courts of inquiry, and military commis-

. gions, and perform such other duties as have been performed heretofore by the

Judge Advocate General of the Army,”—
concludes his review of the case as follows:

“In the exercise of the power of revision conferred upon me by section
1199, Revised Statutes of the United States, I hereby set aside the judgment of
conviction and the sentence in the cuse of each of these several defendants and
recommend that the necessary orders be issued restoring each of them to duty.”
(Italics supplicd.) :

I shall not address myself for the present to the merits of the case or to the
roper administrative action that should be taken in respect of it, but rather
to the statement of Gen. Ansell in his memorandum brief, that an ill-consid-
ered and erroneous change of attitude on the part of the Judge Advocate Gen-
eral’s Office that occurred within a score of*years after the close of the Civil

" War has profoundly and adversely affected the admipistration of military jus-

tice in our Army ; that “errors of law, appearing on the record, occurring in the
procedure of courts-martial having jurisdiction, however grave and prejudicial
such errors may be, are absolutely beyond all power of review ”; that you and
your immediate military advisers can never appreciate the full extent of injus-
tice that has resulted to our soldiers through the operation of this rule; that
a proper sense of the injustice can be felt only by those who exercise imme-
diately the authority of the Judge Advocate General's Office; and that even
those thus esperienced can gather a full impression of the wrong done only by
complete mental inclusion of that vast number of cases where concededly cor-
rective power ought to have been, but was not exercised in each year of the
past forty-odd years. Gen. Ansell adds:

“ During the past three months, in scores, if not hundreds, of cases carrying
sentence of dishonorable expulsion from the Army with the usual imprison-
ment, this office has emphatically remarked the most prejudicial error of law
in the proceedings leading to the judgment of conviction, but impelled by the
long-established practice has been able to do no more than point out the error
and recommend IExecutive clemency.” i )

In handing the memorandum brief to me for my study, you asked my atten-
tion to these statements and expressed your surprise that such a situation as is
here depicted could have existed in the face of an express grant of power to the
Judge Advocate General, which Gen. Ansell finds in section 1199, Revised Stat-
utes, to modify or reverse the. approved proceedings of courts-martial. You
directed me -to examine the brief and make a report threeon. I have had a
limited time in which to do this, but the results of my study, which I think is
complete enough to answer the main propositions, follow :

The logic of Gen. Ansell’s brief converges to its conclusion in these distinct

channels: )
1. That the single word “ revise,” as used in section 1199, Revised Statutes, by

ordinary construction so clear as to abate any precedent or accepted meaning,

confers upon the Judge Advocate General not only the power to examine, analyze,
and review courts-martial proceedings, but also invests the Judge Advocate
General with the power to modify or reverse the same.

2. That the history of the legislation discloses that the statute was originally
intended to confer this power upon the Judge Advocate General.

3. That the administrative history of the department discloses that the power

“was actually utilized during the Civil War period and apparently until the

early eighties. )

4. That the power has never been questioned by the civil courts or other civil
authority.

5. That the power is, and for a long time has been, vested in the judge advocate
general of the British Army.

Since the brief concededly purports to overturn the established practice of
over one-third of a century, and to advance a doctrine as to which there is
little or no previous expression or any authority or opinion outside of the brief

- itself it will be well to follow the ouiline of discussion upon which the brief is

built, and to address ourselves first to the contention that the word “revise” in

- section 1199, Revised Statutes, confers upon the Judge Advocate General the

power to review and then to modify or reverse the approved proceedings and
sentences of courts-martial.



TRIALS BY COURTS-MARTIAL.

1. MEANING OF THE \WORD ‘‘ REVISE.”

Practically the whoele fabric of Gen. Ansell's argument is Luilt upon an intey .

preta.tion of the meaning of this single word * revise.,” In support of the hrg
meaning which he gives this word, his brief collates definitions of the worq %d
lexicographers and jurists. On the authority of the Standard Dictionary, whj Y
defines the word “ revise "— ek

“To go or look over or examine for the correction of errors, or for the py
pose of suggesting or making amendments, additions, or changes; l‘eexaminer:

v, . v .y i > 1
;(le;réle_\g.r rIéIf(—;rll_fg,,:ci change or correct anything as for the better or by authority;
he classifies the word “review ” as a synonym of the word “revise ”- ar
‘I‘IDOH. this justification indiscriminate definitions of the words l'evise’; ;u:g

review ” are quoted throughout the brief. 1 think the deductions he makes j
this part of his brief are unauthorized. ’ o

In'essential etymology the word “revise” means “to look over.” It ha
.acqun'ed a special meaning going to the purpcse of the “looking over,” ans
11'nplm't.< a purpose of suggesting, or making amendments. Thus a :r’)roof i‘eader
revises copy and suggests changes. But he does not effect changes. Specia]
con_muttees of men learned in the Iaw revise statutes and codes by special
le_g'lslnti've commission, but their revisions do not give legal life to the requ(It
of their labors. The legislature must enact the revision asg a law. In the q:un
sense the “looking over,” the *reexamination” of the proceedings okft a§
uzferlor tribunal by an appellate court is not the reversal or the mot(’liﬁcution
of the.jU(_lgment, albeit the revision is for the purpose of making such a change
All this is most significant, since in the statutory grant of 5o wide a p(m?er‘
as that contended for we should expect, by all the analogies of grants of
appellate power, to find something more than authority “to look overb” or “to
examine.” Such brief survey of the field of statutes couferring appellate power
on the various tribunals of the several States and of the United States as Y
ha.ve been able to make in the limited time I have had to prepare this leper
faﬂs to disclose a single instance in which the power to modify or reverse the
Jll_(%iznle.tn‘fclof iliflerior C(%urts is deducted from the words “ review ” or “ revise”
without the addition of apt words ifics N rever
AL pt words specifically conferring the power to reverse

Gen. Ansell’s brief purports to find one such statute, which he describes as
analogous with section 1199, Revised Statutes, granting the power to mo.difs'
or‘ reverse by the use of the single word “revise.” Gen. Ansell says, in part:

‘I find the word used in another Federal statute in quite an zylnﬂlovouq'
way. Section 24 of the act of July 1, 1898 (cpa. 541, 30 Stat., 553 bankru%tci*
Ia\ﬁ’?, provides, in part, as follows: ,

. Tl}e several circuit courts of appeal shall have jurisdiction in equity
either 1_nterlocut01'y or final, to superintend and revise in matters of law thé
pyoceedmgs of the several inferior courts of bankruptey within that juris-
diction.”” . )

Gen. Ar‘xsell’s brief then proceeds to cite a case interpreting the bankruptcy
sta‘tute (in re Cole, 163 TFed., 180, 181; €. C. A., first circuit), which he de-
scribes as “a case typical of all,” in which the court says: '

“On a pgtition to revise like that before us we are not restricted as we would
be on a writ of error, our outlook is much broadened, and we are authorized to
search ‘the opinions filed in the district court, although not a part of the
record in the strict sense of the word, for the purpose of ascertaining at large
what were in fact the issues which that court considered.” ©

And from this quotation it is inferred that the court was finding in the
word “revise” a broader power to “ mpdify or reverse” the procedu;e of the
lower court. This legislative precedent, as judicially applied, would, if it were
pl'pperly and accurately set forth in the brief. be most persuasiv’e and for
this reason I have had recourse to the statute itself. 1 find that the ‘quotation
of the. bankruptey act of July 1, 1898, in the brief is incomplete, being a
quotation of only a portion of the section conferring appellate ju-risdiction on
the Supremp Court and the circuit courts of appeal and the supreme courts
of the ']:‘errltories. The portion quoted is from the latter part of the section
the earlier part of the section having conferred general appellate jurisdiction"
the words quoted by Gen. Ansell, “ shall have jurisdiction in equity, either inter:
locutory or final, to superintend and revise in matters of law,” foliow that part

25';1;)
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of the section which confers general appellate jurisdiction. In order that you
may be fully advised in the premises, I quote the entire section: )

“Sgc. 24, Jurisdiction of appellate courts. a. The Supreme Court of the
United States, the  Circuit Courts of Appeals of the United States, and the
supremé courts of the Territories, in vacation in chambers and during their
respective terms, as now or as they may be hereafter held, are hereby invested
with appellate jurisdiction of controversies arising in bankruptcy proceedings
from the courts of hankruptey from which they have appellate jurisdiction in
other cases. The Supreme Court of the United States shall exercise a like
jurisdiction from courts of bankruptcy not withii any organized circuit of the
United States and from the Supreme Court of the District of Columbia.

“p. The several circuit courts of appeal shall have jurisdiction in equity,
either interlocutory or final, to superintend and revise in matter of law the
proceedings of the several courts of bankruptey within their jurisdiction. Such
power shall be exercised on due notice and petition by any party aggrieved.”

The concluding paragraph, marked “b,” quoled by Gen, Ansgell, follows the
underscored language which invests the courts with appellate jurisdiction in
express terms. There was no necessity for the court to deduce appellate power
out of that part of the section designated above “b” for it had this appellate
power by express grant. The discussion of the court in re Cole should, I think,
be so understood. .

T do not think this part of the reply would be complete without some refer-
ence to the manner in which appellate jurisdiction has generally heen conferred
by statute, exempiified in the following:

"(a) The act of Webruary 9, 1893, establishing the Court of Appeals for the
District of Columbia provides:

“ Sec. 7. That any party aggrieved by
of the Supreme Court of the District of Columbia * * * may appeal there-
from to the court of appeals * * * and * .* * the court of appeals
shall review such order, judgment, or decree, and affirm, reverse, or modify the
same as shall be just.”. o

(b) The Judicial Code of March 3, 1911, provides for the exercise of appellate
jurisdiction in-the following sections:

“ Qpe. 198. The eircuit courts of appeals shall exercise appellate jurisdiction
to review by appeal or writ of error, decisions in the distriet courts,” ete.

« Qre. 130; The circuit courts of appeals shall have the appellate jurisdiction
conferred upon them by the act entitled ‘ An act to establish a uniform system
of bankruptey, ” ete. .

“ Sgc. 287. A final judgment or decree in any suit in the highest court of a
State in which a decision could be had, where is drawn in question, etc., may be
reexamined and reversed or affirmed in the supreme court upon a writ of error.”

“ Sec. 250. Any final judgment or decree of the Court of Appeals of the Dis-
trict of Columbia may be reexamined and affirmed, reversed, or modified by the
Supreme Court of the United States, upon writ of error or appeal, in the fol- -
lowing ecases: * * *7 ' . :

“ Spe. 252. The Supreme Court of the United States is hereby invested with
appellate jurisdiction of controversies arising in bankruptey,” ete.

In the light of what has been said, I think it will be perfectly apparent to
you that the court, in re Cole, was in no sense discussing its power to give
effect to its conclusion upon revision, It was discussing only the scope of the
matters that could be inquired into upon the petition, and found the definition
of that scope in the words “revise in matters of law the proceedings of the
several inferior courts of bankruptey.” It becomes, therefore, quite impossible
to follow the brief we are here reviewing in its assertion that— :

« The language of that statute (bankruptcy act) is the very language of this
(sec. 1199, R. S.) except that the revision there is expressly limited to matters
of law.”

There is not even a shadow of analogy between the words of the Federal bank-
ruptey act investing the cireunit courts with specific appellate jurisdiction and
the words of section 1199, Revised Statutes, relied upon to invest the Judge
Advoeate General with apnellate jurisdiction. '

But I can not conclude this part of the brief without inviting your attention to
the definitions which are quoted from Words and Phrases, volume 7. It seems
to me that not a single one of the definitions quoted in the brief was addressed
to grants of appellate power to.courts, but that all are addressed to grants of
legislative power to revise statutes, or.to the scope of the authority granted to
special commissions to revise codes, where it goes without saying the power to

any final order,. judgment, oy decree
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revise confers no power whatever to give effect to the revision. There was,
i

I]:_l)tl)l\;rever,t 1one definition of the word “ revise ” on that cited page of Words ang
Worgse‘:‘sre;sil;;ed,?esugto Itolthe néegnang hof a grant of power carried to a court by the
; y do not find that this definiti is i ’ gl
AN { tion is in Gen. Ansell’s brief.

& yad. 3
th Re'm.s?on., as used in a st_atpte authorizing the entering of an appeal, after
th‘?te}pl‘i'atlo{l of_t‘he tlme‘l.lr.l’llted -for such appeal, when the court is satisfied
L ;/ .,]uls l(?e requires a revision of the decree appealed from, does not mean
eIe:;a or 1310g1111cat1_on, bufc simply review, reexamination, or looking at again.”
e 513(7) fa;t l,l'tll;( closmlg this paﬁ't of my memorandum, that a rather coﬁlplete
E St s vesting appellate power in tribunals, administrativ 3 1
rvey o Q ; A als, ¢ istrative as wel
.?ss 1.]1%?1;31211, fclllSItO disclose a single case where the power to modify and ;‘everSe1
wit%outotll)li degllll_igd frofm sucl} an inapt and single word as the word “ revise,”
addition of ap Z er g i ific i ]
oy h appgnlate power granted in specific and unequivocal

2. HISTORY OF THE LEGISLATION.

‘(5‘}%} Ansell’s brief asserts that—
1e history of the legislation, thie carly exceuti it, i i
! A i sl , the cuarly exceulion given it, its historie
glace in the _body of the law of which it is a part, all clearly show that this mufsll
eIth_e meaning as‘51gned to the word ‘revise ' in the present instance.” '
. ttl is said tl_la.t Congress qst_ablished the Bureau of Military Justice in the light
Okd 10 necgs&hes of the Civil War, and expressly invested its head, the Jugf*e
IlelVeOi(;lg:% (Erlenera.] pf tlhetArmy, with this revisory power. Gen. Ansell’s 1'efe1'enze
here is he original statute, the act of July 17, 1862 (12 Stats. 503%). i i
e e e oy igina) vi1T, 1 (12 Stats., 598), in which
“ S ; .
J’I‘h(.e President shall appomt,. by and with the advice and consent of the Senate
a Iud_ge Advocate G_eneral, with rank, pay, and emoluments of a colonef of
cavlary, to whose omce. shall be returned for revision the records and proceed-
ings of all cozwts-ma7:tml and military commissions, and wchere « record shall
be 'I{clept of all proceedings had thereupon.” ‘
he same words were carried forward in the act of J 2
The sam r R i h June 20, 1864, and
further grant of power is found in the latter statute. Iu the act of,Tulv ‘1’1%(‘)
¢ . . : y - e
11?66 (14 §tats., 324), the granting word is still “ revise,” the only change being
tfe omission gf the words found in the earlier statutes, “a record shall be kep?
?n aslelzldl:)'l oce_ﬁ%g]g; ha_d tlhegreupon 75 and so the same words were carried forward
‘tlon 1199, Revised Statutes, where they remai “ar 1 i
o Section ', y \ ain to base the ground of this
. I ﬁ'nd nothin_g in the legislative Gevelopnient that is even worthy of remark
11.:1 this co'nner:_tlon. The word “revise” (or ‘“revision”) ig the 0f11v granting
\v‘ord now as it was in the beginning. There is precisely the samewpgwer 113
;,irzlea_te'r Em(g.no less.  Tf history is to Le invoked, therefore, we must look toythe
ministrative and not to the legislative history of tt , d i
b ministrative y ) he statute. And this

3. ADMINTSTRATIVE HISTORY OF THE DEPARTMENTAL PRACTICE.

This administrative history has been appeale i ’ i
extons pamistrative history he npealed to in Gen. Ansell’s brief to the

“ The records of this office indicate that Judge Holt, the Judge Advocate Gen
ﬁl(;}e ?Ifl élilce;l &1( 1n:,v during the Civil War period, did revise proceedings in the sense

Judge Advocate General Holt was Secretary of War befor g
AdYocate General. His position at the bar of the Urll)iete(zl eSEclste\ga?van dg,:
-enviable one, If this statement of his construction of the law is accurate, it
would be most persuasive upon me, as I think it would be upon you den
Ansell, however, cites no instance from the records of the Judge A('ivocaté
Qeneral’s office where Judge Holt has indicated such a view, and such examina-
_tlon of th_e Trecords of Judge Holt’s action upon courts-martial proceediﬁgs dur-
ing the Civil War period as I have been able to make does not disclose a single
Instance of the kind mentioned. Candor compels me to state that in the limited

time that I have had to prepare this memorandum no systematic search of - -

‘the hundreds of records bearing the stamp of Judge Holt's acti

-and therefore the positive assertion that there e§ists nossinglgnirggtlggcgeo?%gg
kmd.would'not be warranted. However, there was revealed from these old
gnd interesting books very significant circumstances most emphatically indicat-
/ing that Judge Holt never contended for nor exercised the power that Gen.

P
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Ansell says was vested in him by the statute, exemplified in the following
reference to Judge Holt’s opinions: )

(@) T find on page 269 of volume 11 of the Records of the Bureau of Military
Justice (Dec. 16, 1864), over Judge Holt's own signature, a short review
of the case of Pvi. Hiram Greenland, who was tried by a court-martial con--
vened by Gen. Howe. The record failed to show the date of the trial or whether
there was present & quorum of the court. If Judge Holt had been exercising an
indigenous power, such as it is contended he could exercise, he would have
taken the action attempted to be taken in the instant case that raises the
present contention and would have reversed the judgment. Instead of doing so
indorsement “To the President” reads:

«rhere are fatal irreguiarities invalidating the whole proceedings and
rendering the sentence inoperative, and it is recommended that it be so declared
py the President.”

(b) Again I find Judge Holt writing to Col. W. N. Dunn, Assistant Judge
Advocate General, under the caption “ Bureau of Military Justice,” and under
date December 27, 1864, in reference to the case of James Scott, corporal,
Ninth Michigan Cavalry, in which the record was fatally irregular in that the
arraignment of the prisoner and the reception of his plea had beed accom-
plished prior to the administration of the oath to the court. Instead of revers-
ing the judgment, as he, of course, would have done had he deemed that the
power was in him to do so, he writes as follows:

“pn similar cases returned from this office, to the officer charged with the
duty of revision or executing of the sentence, it has been found advisable to
direct his attention to the fact that a proper course to pursue with irregu-
larities of proceedings which can not be corrected, rendering the sentence
inoperative, is to revoke the order of execution, and if the parties are not
liable to be subjected to another trial to release them.” :

(¢) In the case of W. H. Shipman, in which the charge has.been drawn
gnder the general Article of War for an offense clearly cognizable under a
specific article, Judge Holt expressed the opinion that such an irregularity
rendered the sentence void, but instead of reversing the judgment or attempting
to give inherent effect to his own opinion he addressed the Secretary of War,
under date December 22, 1864, in part as follows:

“Tf this opinion is concurred in,.the pleadings in the case must be held to
he fatally defective and the sentence imperative.”

In no single case of perhaps 100 consecutive cases examined by me has there
peen found an instance in which Judge Holt ever attempted to reverse the
judgment of a court-martial. Other cases similar to those quoted from were.
found in abundance. -

Gen. Ansell’s hrief asserts that the power contended for was utilized during
the Civil War period and beyond the Civil War period until the early eighties,
when it was abandoned without apparent cause, arguinent, or reason. A rather
‘hasty examination of the records from 1864 to 1882 fails to disclose a single
instance of the exercise of such power. I shall not prolong this brief by citing
+the cuses that I have examined. They cover the administration of Judge
Advocate General Dunn and Judge Advocate General Swaim.

4. RULINGS OF CIVIL COURTS.

This brings ns to the culmination of the whole argument in a refutation of
the statement in the brief that “ Nor has the power here contended for been
questioned by the eivil courts or other civil authority. This statement evinces
a failure to make a thorough search of the records and precedents. In his
< Military Law and Precedents,” the leading work on the subject, Winthrop,
-for many vears in the office of the Judge Advoeate General. and for a time
Acting Judge Advocate General during the incumbency of Judge Holt in the
Civil War period, and hence familiar with any course of procedure followed
“by him, says: .

“ The accused always has an appeal frem the coniviction and sentence by eourt-
‘martial to the President (or Secretary of War), but, in entertaining and deter-
-mining such appetl, he is assisted and advised by the Judge Advocate General
.of the Army. 'Thus, as the tribunal is an executive agency the appeal therefrom
4is to a superior executive authority.”

And a footnote, on page 51, adds that—

“The Judge Advocate General, under the authority vested in him by section

. 11199, Revised Btatutes, to receive, revise, etc., the proceedings of courtsgnartial
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hzis, of course, no power to reverse i i V! i n‘

f se, > e a-finding and sentence, was held in Mason’
) . o and sen son’s
case, United States Clrcuit Court, Northern District of New York, OctoberS

N

1882.”

Mason's case still stands as the undisturbed pronouncement of the Federal
courts upon the precise point at issue. Mason, a sergeant, had been convicted
by a general court-martial of discharging his musket with intent to kilr
Charles J. Guiteau, the assassin of President Garfield. The findings and
sentence were approved by Maj. Gen. Hancock, the reviewing authority and
the Secrelm-y of War designated as the place of confinement the Albany C')(’)unt :
Penlten.tiary. In his review of the case the Judge Advocate General came to thig
conclusion tl_lat the court was without jurisdiction and that the sentence wag
therefore void. It is important to note that in communicating this conclusion‘
to the Secretary of War the Judge Advocate General did not (as it is here
contended that he had the power to do) reverse the decision of the court, but
h.e recommended that the Secretary of War should revoke the order for eﬁecu
tion of the sentence. ' )

In this case. however, the Secretary of War declined so to do and apparently
adhered to the o.pinion that the court was not without jurisdiction and thz\-
s_en'tencc was valid—an opinion that was substantiated by the decision of thé
.In%te(} States Supreme Court on a writ of habeas corpus addressed to the
Jurisdiction of the court. The prisoner, it seems, was not at the end of hig
resources. After being delivered to the warden of the penitentiary he sued
out a new writ of habeas corpus based on other grounds. IHis contention was
Drecisely the contention made in Gen. Ansell’s brief; that is, that the Judge Ad-
vocate ngeral is vested with an appellate power and that his decision against
jthe]e validtlty of the proceedings of a court-martial has+the effect of 1'eversix?g the

udgauient.

His petition alleged among other things:

‘.‘ 5th. That the Judge Advocate General of the Army recently reviewed the
e\;1d.enoe ndducefl on the trial before said court-martial, and on or about August
26. 1882, transmitted to the Secretary of War his report on the said proceedings
in which he renders an opinion reverging the findings and sentence of said coﬁslk‘é
on the grounds:

“1. No jurisdiction in a court-martial.

“ 2. Employment cf the prisoner illegal.

:: 3. No evidence of g}lilt, but, on the contrary, proof of innocence,

6. That under section 1199, Revised Statutes, it is the duty of the Judge
Advocate General to ‘receive, revise, and cause to be recorded the proceedinzs
of all courts-martial,’ and that it was the intention of Congress thereby to i?l—
vest in the Judge Advocate General an appellate judicial authority over courts-
martial and that the Judge Advocate General has the judicial lpower under
the _law, to review, revise, or reverse or affirm the findings and se’ntences
pf ail courts-inartial, and that his decision is the ultimate judicial judgment
in all such cases. ' N

“That by the judgment and decision of the Judge Advocate General, ren-
fleref,.l as aforesaid, reversing the findings of said court-martial the fu’rther-
imprisonment of the petitioner is unlawtul and wrongful.

“F‘l}rther, that his convietion and sentence, and the orders carrying the
same into execution, are, each and all, annulled and made to stand for naught
by the said judicial judgment and decision of the Judge Advocate General 2’re»
versing the findings and sentence of said court—mzu'tial."’

In addressing itself to the contention thus made, the opinion of the court
proceeds as follows:

“The second ground of the application is not tenable, because the alleged
reversal by the Judge Advocate General of the findings of the court-martial
is not a reversal at all and does not purport to be. It is merely an advisory
report to the Secretary of War, giving the opinion of the Judgé Advocate
General upon the merits of the trinl and sentence. We might rest ‘our decision
here, but as it has been strenuously contended by the counsel for the peti-

tioner that Congress has conferred authority upon the Judge Advocate General

to reverse the proceedings of courts-martial, it is proper that we should express
our dissent from such a conclusion, It is urged that because the statute makes
it th.e duty of that officer to ‘receive, revise, and cause to be recorded the pro-
ceedings of all courts-martial, that the power to reverse is to be implied. It
is not reasonable to suppose that the exercise of such an important power
would be ponferred in vague and doubtful terms, or that it lurks behind the
word _‘ revise.” Applying the rule ‘noscitur a sociis,’ the word revise is to be
read in connection with the words that precede and follow it, and thus read,
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“the duty it imposes is analogous to the duty of receiving and recording the

- proceedings. ‘
" innovation into the preexisting functions of the officer, and to convert a staff

Had it been intended. by the statute to introduce such a marked

officer or the head of a bureau into a judicial officer having the ultimate de-
cision in all cases of military offenses, the power to affirm, reverse, or medify
the proceedings of courts-martial would have been lodged in plain and explicit
language. The language employed is more appropriate to indicate the dis-
charge of clerical duties.

“ Tt is not intended to intimate that it is not the province and the duty of
the Judge Advocate General to revise the proceedings of courts-martial so far
as may be necessary to rectify errors of form and to point out errors of sub-
stance which, in his judgment, should be corrected by the proper authorities,
nor is it doubted that as to all such topics as are within the purview of his
official serutiny, his opinion is entitled to that respectful consideration which
is due to the dignity and importance of the position which he holds.

“The rule is discharged and the application for a writ of habeas corpus is

. denied.”

I think this memorandum might well close here and with the statement that
both civil and military opinion sustain the view that the appellate power in
the Judge Advocate General contended for in Gen. Ansell’s brief does not in
fact'exist. However, I have noted a further statement, which constitutes part
5 of this memorandum, to-wit:

. THE APPELLATE POWER OF THE JUDGE ADVOCATE GENERAL OF THE BRITSH ARMY.

. The jurisdiction of the judge advocate general of the British army in such
matters is so obscurely stated in the books which I have examined that I
am not entirely clear that I understand his precise relation to the administra-
tion of military justice. It appears to be true, from the authorities I have
examined, that under the British system, this official has the power to reverse
and modify the proceedings of courts-martial, but that he does not find that
power in any specific statute, but rather in his relations as a member of the
ministry of the British Government. Such authority as he exercises in this
regard seems to be not a grant of executive authority to an administrative
official, but to arise out of an executive power of the sovereign himself, dele-
gated in this instance to a member of the ministry. )

" You are aware, of course, of the power you have by statute law to grant
upon proper application an honorable restoration to duty to each of the men
convicted of mutiny, and I shall shortly prepare an order of this kind and place
it before you. I shall continue my study of the general subject to see whether
this power of appellate review can not be found in the President himself, as
the constitutional Commander in Chief, so that, instead of issuing a simple
order of restoration, you may, by direction of the President, modify or disap-
prove the findings and sentence. It will take some little time to do this. The !
essentials of the proposition one would have to maintain are that the court-
martial jurisdiction is and always has been an attribute of command; that the

_ President would have had this power in the absence of any statute law, and
. that such recognition as has been given to subordinate members of the military

hierarchy in the matter of convening courts-martial and reviewing their pro-
ceedings has in no way divested him (the President) of the revisory power
which is clearly his in the absence of statutory provision. Immediate relief,
however, should not await the completion of a study of this kind or the concur-
rence of the Attorney General, which I think you would wish in view of the
consideration his office has heretofore given the general subject.
: ' . H. CROWDER,
Judge Advocate General.

'NoveMEBER 27, 1917.

As a convenient mode of doing justice exists in the instant cases, I shall be
glad to act in reliance upon a usnal power and leave this larger question for
future consideration, informed by the further study which the Judge Advocate
General is giving it. Ordinarily, however, the extraction of new-and large
grants of power by reinterpreting familiar statutes with settled practical con-
struction is unwise. A frank appeal to the legislature for added power is

wiser.
BAKRER.
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Gen. AxserL. Yes, sir. I had little or nothing to do with the ad-
After

rninistration of military justice until I returned from Kurope.
conference with Col. Mayes, who had been acting senior during my
absence, we concluded upon a reorganization of our office, the estab-
Jishment of boards of review, to present in individual cases and in the
most cogent way the various illegalities,and in many cases,in which.
the errors were flagrant and palpable and gross, we would make a
most thorough review written by these lawyers whom I would call
very distinguished lawyers, at least in that kind of work, and con-

- oludle those reviews not with an authoritative disposition but only

with a recommendation or advice or suggestion that the judgments be
set aside or modified. ,

Senator SuTHERLAND. Would that be prior to the execution of any
part of the sentence, or would it be subsequent to the execution of .
some part of the sentence? :

Gen. Anserr. Both situations, but as a result of this showing of the
necessity for revisory power in the War Department, and a further
showing that when the sentences had once gone into effect and actu-
ally put a man out of the Army or resulted in his execution, if it
were a death penalty, that no review, whatever we might say or do,
could be effective, inasmuch as the man had been executed or ex-.
pelled from the Army, a general order was published which directed
the convening authorities to suspend sentences which would place
men beyond all corrective power, and that general order would hold "
sentences in abeyance until somebody could be advised or induced to
take some action upon them. So General Order No. 7 was, in effect,
a partial recognition of the existence of this power somewhere and
the necessity for it. : ' o

Senator SurHERLAND. How many cases, Gen. Ansell, have you had
under review in your department? _

" Gen. ANSELL. We have reviewed all courts-martial sentences of
extreme seriousness, such as involve death, dismissal, and peniten-
tiary, ever since the boards of review were created along in July
last.  We review them all, but the reviewers are without the slightest
authority. : :

Senator Tmomas. Including those abroad?

Gen. ANSELL. Yes, sir; but in order to have & review which did
not delay, I recommended that there be gstablished in Europe a
branch office of the Judge Advocate General’s office with the same
powers, whatever they may be, as those existing here in the office of
the Judge Advocate General, on the ground that, of course, those
powers are functional and judicial and not personal. So in the
early days of last year—February or March—an officer styled as the
acting judge advocate general in France, was dispatched to France
to exercise the functions, ill-defined as they were, of our office. By
May or June of last year that office was established and it is still

established. It is reviewing theé. general court-martial cases coming
to it, but we also, inasmuch as we have far greater facilities and a
larger force and doubtless can give better judicial consideration to,
these cases, take them under consideration. We do not let those
cases pass without our further review. '

But this review and what is contemplated by General Order, No. 7
is not a review by an authoritative official. 1t is a review in which
i certain serious cases we advise or suggest to the convening au-
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thority below as to what we conceive to be the deficiencies and the
illegalities of the trial. If the President should be the convening
or confirming authority, in the few cases in which he is such, We
address to him our recommendations as the action to be taken. In
all other cases we address the officer appointing the court. That is
but a recommendation; that is not an authoritative or judicial state-
ment of the illegalities inherent in the judgment and the proceedings
upon which it is based.
Senator _SUTHERLAND. Have those recommendations been generally
followed since you have been making them ? -
Gen. AwsEer. Generally, in the sense of indicating a majority;
yes, sir. ‘
The CuamMman. Gén. Ansell, I was called out for a few moments
to present a report to the Senate.
~Are you now exercising this right of revising sentences of the courts-
martial, or are you undertaking to control in any way the action of
the commanding officer. who convenes the court? '
Gen. AnserL. I have just finished a statement along that line.
The Crarrman. Do not go into it again if you have covered it.
What is the purpose of the new board that the Secretary of War
has just provided for to modify the sentences? |
Gen. Anserr. The purpose of the new board is not to go into the
legality of the proceedings or the sentence. - The purpose of the new
board is to equalize punishments, by way of an exercise of clemency
In some cases. o
The Cmamman. That will only have reference to uncompleted
portions of a sentence, as you said a while ago. That will not re-
lieve a man where he has been serving a portion of his sentence.
Gen. AnseLL. No clemency can restore. ‘
The Cuarrman. Tt only has the effect of equalizing the unserved
portion of the sentence?
Gen. Ansern. In the cases where men are undergoing confinement
and have yet time to serve, of course clemency can help them.
Senator CoamBerLAaTN. That would be through presidential inter-
ference?
Gen. AnserL. Yes, sir. -
The CrAIRMAN. On recommendation of this board and, probably,
upon recommendation of the Secretary of War? /
Gen. Ansgrn, Yes. sir.
_ Senator Tromas. That is a board for the modification of military
injustice ? i
The CmairMa~. That looks like a recognition of the injustice of
the present administration of the law.
Senator Frevinenuysen. Have you reviewed all the cases during
the present war? :
Gen. Axsern. No, Senator. From some time in November until
the time I left for France, about the middle of April, I had nothing
to do with the administration of military justice. I mean that the
proceedings did not come over my desk. Krom the middle of April
until the middle of July I was in Europe. From the middle of July
until very recently I have reviewed the general courts-martial pro-
ceedings coming to my office. When I say, “T have reviewed them,”
I mean the boards of review that have been created made the review,

You may have gone over this. .

" recommendations would be.

i
W
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discussed the cases with me, and we finally agreed upon what our

Senator FRELINGHUYSEN. Has your recommendation ‘ever been
turned down by the Secretary of War?

Gen. ANseLL. Yes, sir.

Senator FreLiNGHUYSEN. And the Chief of Staff?

Gen. AnsELL. Yes, sir.

Senator FreLIN¢HUYSEN. How many times?
. Gen. Axserr. There are not so many cases that go to the Chief of-
Staff or the Secretary of War, but I can recall several cases. 1
am speaking only from memory. I recall one case in which we held

_that the joint trial of the several accused was in itself such a preju-

dicial error as to render the judgment reversible. I can recall, prob-

ably, four or five cases now of that kind. ~
Senator FrRELINGHUYSEN. Can’t you give us a record of those cases
for our information? o
Gen. Axsern. I think, Senator, that will come out before the com-
mittee. I do not know what the scope of this hearing will be, but,
doubtless, that matter will come before the committee. If others do

. not present it, I shall certainly try to do so.

The Cramyan. Could we have the benefit of your recommendation
in reference to those cases and the action of the higher authorities?

(Yen. Ansrrr. What cases? :
The Cxammax. The ones you have referred to, where you have

. made recommendations to the Secretary of War and they have been

turned down. ‘
Gen. Axserr. Yes, sir. 1 have no doubt that they can be accumu-

lated. More frequently, of course, inasmuch as the greater number
of cases go back to the reviewing authorities with our advice, the
greater number of cases of disagreement will come up from them.
We have a very recent case coming from Dix in which our view was
not followed. I have a case on my desk now coming from some
camp in whiclh the convening authority declined to follow our rec-

~ommendation.

We have a generally bad situation in France. I asked that this
‘general order to which I have referred be modified so that a conven-.
ing authority in France would be required to follow the ruling of
the Acting Judge Advocate General in France upon the matters of
law falling within his review. unless he, in turn. should" be over-
ruled by the Secretary of War. I recommended that that order be
issued for the reason that even when I was there the commanding -
‘general of the next to the largest headquarters there had declined to
Follow the rulings of the acting Judge Advocate General; holding
that under the law he exercised full power in courts-martial cases;
and this is still the situation notwithstanding the fact that the order
las been amended so that commanding generals over there should
be compelled to follow ‘the rulings upon matters of law arising in
courts-martial procedure of the Acting Judge Advocate General in
France. '

. There is before our office now the question presented by the com- -
‘manding general of our forces there whether that order is not ille- -
gal on the ground that it deprives the commanding generals over

108604—19——-3 |
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there of their authority to pass finally upon.all questions arising in
courts-martial procedure, they contending that the order by reason
ot requiring them to be controlled in matters of law arising in courts-
martial procedure by this acting Judge Advocate General, is in con-
travention of the articles of war which they claim confer upon they
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the jurisdiction to pass upon matters of law once and for all and

finally. That question is before the office now.

The Cusmman. The commanding officer, or the officer who con-
venes the court, some times where the court practically finds a party
not guilty, or rather imposes a very light sentence, orders them to re-
hear the case and practically instructs them to return a verdict of
guilty, does he not?

Gen. Axserr. Yes, sir.

The CHairmawn. Is that frequently the case?

Gen. AxsrLr. Very frequently. It is an old and established prac-
tice, and T think a pernicious one. A court martial is a peculiar
thing. : '

Senator Tuomas. It must be if that is one of its attributes.

Gen. Axsprr. Its judgments are not themselves judgments vital
and valid. They must be approved by the authority who brought the
court into being, who referred the charges to them for trial, and who
reviews their proceedings. Now, the judgment, therefore, does not
hecome final under the practice until he does approve, Therefore he
takes the liberty, under this long-established practice, whenever he
disagrees with the court as to anything that that court does at any
jhase of the trial. even as to their finding of not guilty or their find-
ing of guilty of a lesser included offense only, or as to the punishment
they award, of returning the record to the court with instructions to
the court that it was wrong in its acquittal or wrong'in is finding of
2 lesser inciuded offense, or wrong in the quantum of punishment
awarded; and he can order the court to reconvene, hear what he has
to say about it, and reconsider their finding of acquittal or their
finding of a lesser included offense, which means an acquittal of the
larger offense charged, or to reconsider the punishment that they
awarded. They may reconsider: they must reconsider. They may,
of course. either adhere to their original action. or they mav concur
in the views of the commanding general. ' )

The Crarrman. Is the Navy governed by the same articles of war
as the War Department ? '

Gen. Axserr. Noj the naval articles ave doubtless similar. T speak
with a great deal of hesitation when I speak of the naval articles.

The Cuairman. Then I do not want you to do it. I have before
me a number of cases in the Navy where men were practically ac-
quitted by the court and their finding set aside, a rehearing had, and
the parties involved convicted. ‘ »

Now, I suppose the commanding officer at one of these camps in the
Army, for instance, convenes a court and names the men to act as
judges, does he not?

Gen. AxserL. Yes, sir.

The, Cratrman. Suppose the commanding officer feels that a man
ought to be convicted of a higher grade of crime and the court-martial
finds him guilty of a lesser degree; can the commanding officer set
aside that sentence and require them practically to impose a higher
punishment ? ' '

{r!_ -

. Gen. AxserL. He does not assume to set aside the finding or verdict

X
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Gen. AxseLL. In effect that is what is frequently done.
The CuarrMan. Yes. '

of the court, but returns their verdict to them with instructions and
orders to reconsider what they did, in the light of his instructions.
The Cuamraan. Suppose the court does not, on reconsideration,
carry out the wishes of the commanding officer, can not he refuse to
hold them any longer for that service?
Gen. AxseLL. Oh, yes, sir; the court is absolutely in the hands of
the convening authority. He may dissolve it whenever he pleases.
Senator THonas. Is 1t not very probable that where a commanding

" officer disapproves of or sets aside the finding of the court-martial

‘and orders it to reconvene for a second trial. the officers will feel in a
large degree requirved to reach a different and perhaps an opposite
finding from their first conclusion?

- Gen. AwsrrL. I should say, Senator, that while you were incorrect
in saying that hé sets aside, for he does not set aside, but instructs
the court as to what he conceives to be their error—— .

Senator Tmoaas (interposing). Well, it virtually results in a set-
ting aside if he reconvenes and requires a second trial.

Gen. Axsern. Now, the system contemplates that the convening
authority shall have just the control that you have suggested here.
Of course, if he has the right to order them to reconvene and recon-
sider and pass upon the case in the light of the instructions that he
has given them, it is their duty to do this and to be impressed by
what he has said. : ' .
© Senator Tuomas. In other words, the effect is that he substitutes
his own opinion as to what the finding should be, and that, generally
speaking, is recognized and adopted by the new court-marshal?

Gen. Axsern. 1t is. ,

Senator SuraerLaxp. Has not in fact the general commanding our

_ forces over there sent to your office here cases for review in which

extreme penalties had been inflicted, for the purpose of having them
reduced or entirelv changed?

Gen. Ansern. May T ask you, Senator, to repeat that question?

Senator SUTHERLAND. H}a.ve vou not had cases sent here from
abroad where extreme penalties had been inflicted and where the
commanding officer himself over there wished the penalties entirely
wiped out? I have reference particularly to one case which T heard
of, the Steinhamer case, I think it was. It was a case of a conscien-
tious objector, who afterwards brought a number of wounded men
back to the line and who was cited for bravery by the commanding
general, even while he was under conviction for desertion, and I
think perhaps the death penalty ordered to be inflicted. The general
over there had no power to change that sentence.

Gen. Anserr. I should say that there have not been many cases in
which the commanding general of the American Expeditionary Forces
had asked for that kind of action. There have been some; yes, sir.

Senator SurHERLAND. Do you recall that case? I think it is the
Steinhamer case.

Gen. Anserr. It is rather recent, it seems to me. I recall it only

vaguely.
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The Cramyax. Have there been, as a matter of fact, a great many
severe sentences
trivial offenses?

Gen. Axsprr. 1 think I ought to speak my own sentiments upon
this, having reviewed as many cases as I have reviewed. The. sen-
tences of courts-martial have shocked at least my own sense of justice
I'f the courts themselves conld have expected any such sentences to be
served, or if anybody could have expected any such sentences to be
served, those sentences would have been the very height of injustice
bearing no reasonable relation to the gravity of the offense charged,

\ . ! Th sed.

The Cramarax. Right in that connection I want to ask you this
question: A year or two ago this committee reported out, and it was
pasged by Congress, a bill which provided for an indeterminate sen-

tence, so that if a man were sentenced, say, for 25 years, he could be

practically placed in a disciplinary barracks and restore himself, not
only to the colors and to his former position in the Army, but to’use-
ful citizenship. Has that act been dormant, or has it been put into
effect to any large extent?

Gen. Axserr. No, Senator; I think that, to an extent, it has been
applied.

The Cuarkman. How much?

Gen. Axserr. I could not say. It is difficult to say. Of course
many of these convicted men are in the disciplinary barracks now.
It is being applied, we may say, daily. I have no doubt the statistics
of the office will show the number of restorations. .

The Cxazmax. You know, of course. that in the criminal courts
of the land in nearly every State—I know it was so in my State—
under the indeterminate sentence plan men were not confined in the
penitentiary at all. They were simply given opportunity, under a
suspended sentence, to get away entirely from any sentence that
would convict of the crime. Is that attempted in the ‘Army under the
bill that I refer to? '
~ Gen. Axsurn. The restorations are from disciplinary barracks or
its branches at Fort Jay and Aleatras, the barracks itself being at
Leavenworth. T may say that while nobody can doubt the efficacy
and humanitarianism of that practice, my difficulty is this, and my
criticism is pointed to this: While I wish to be humane and liberal
with respect to providing for the restoration of a man who has been
convicted and sentenced to imprisonment, I am more concerned, in
the light of my experience during this war, with the machinery which
places the man where he has to become subjected to this clemency
power, which, after all, is what restoration is. v

I participated in a conference just a short while ago in which it
appeared that, as the result of ordinary judgment and observation
applied to our prisoners as well as the result of scientific tests made
of our prisoners with a view to determining their disposition, they
were to become classified—some as not having elements, at least mili-
tary elements, worthy of redemption within them; others who, after
serving somewhat longer, might have this hope of restoration held
out to them. T said there, as I say here, that the time to prevent
injustice 1s at the very source, the very beginning of the court-martial

_proceeding. It should be seen that discriminating justice is done
then. I spoke then along these lines, and not in a facetious way,
either. Go down to eastern North Carolina, where T was born and

passed on men with our troops abroad for very

.
Ay

~brought up. Take my own case.
- gree of freedom and independence; maybe too much. I was not used

~go to the disciplinary barracks.
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I was bfought up with a gbod de-

to military disciplibe. I came to it not easily, and was not quickly

adjusted to the exactions and the necessarily meticulous require-

ments of any military’ establishment; and if, through violations of
any of these sections and before I had had time for adjustment, there

category with the man who had a predisposition: to offend
could not be integrated with military society. :

That is not satisfactory to me. - Take the case that T evidenced
there before the conference. A man who entered the Army on Octo-

and who

‘ber 28 was court-martialed November 23, less than 30 days after he

entered. There was nothing about the' man’s record. so far as could
be ordinarily determined, to indicate that he would not make a gobd
soldier; that he had a predisposition to come into conflict with all
legal authority ; but he did violate some camp orders; or this particu-
lar camp order. He was detailed on what is known as kitchen police,
to keep the kitchen clean. Maybe he was preparing some food. He
smoked while doing that. An officer, a new officer of low rank, who

_had just got his first bar, came along and said to him, “ You should

not smoke on kitchen police.” That was true.-
I do not know what reply the man made at the moment. Then
the officer said, “ Give me those cigarettes.” THe had a package of

b

. should be imposed upon me some of these sentences and I should be -
~ sent to Leavenworth, I am not so sure that I might not be put in the

cigarettes stuck about him somewhere; and the soldier said, 1 shall

not do it,” and maybe with an oath.” He had been in only a few
days. The upshot of it was the second lieutenant, probably quite as
unused to the service as the enlisted man, gave this man an order—
rather inconsequential, it seemed to me—to turn over to him his
cigarettes. The man refused; he was court-martialed for that and for

rather raucous, crude, and unmilitary language to the lieutenant °

and to a noncommissioned officer; he was given an enormous punish-

ment, somewhere between 20 and 30 years. Well, now, let that man .

applying to that man any test to find out what class he comes into,
because if we are going to discuss this thing. from the viewpoint of
adjustability to the existing situation T find myself wondering

I do not care very much about

whether the young officer himself was not the man who had not

adjusted himself to the situation. Was not this conduct the natural
human reaction of the man who had been in the service only 25
days? : ‘

Senator Tromas. Any system of laws that will produce that sort
of injustice, whatever else may be said, is absolutely un-American.

Senator New. You say this man was primarily charged with hav-
ing refused to surrender his cigarettes to a superior officer ¢ '

Gen. AnsgLL. Yes, sir.

Senator NEw. But that in the course of the colloquy which fol-
lowed he used what you described as “ raucous ” language. Now, was
that. soldier sentenced for refusel to obey the order to give up the
cigarettes or for the manner in which he cussed his officer out, so to
speak, as the result of that request? o '

Gen. AnseLL. My recollection is, Senator, that he was tried for
disobedience of the order and disrespect to the officer and a sergean
standing by. :



o5

38 TRIALS BY COURTS-MARTIAL.

Senator New. I agree with what Senator Thomas says, in the

main, that any system which permits or results ip the sentencing of
L]

8 man—a new soldier—to a long period of fi i i
tentiary or in anything of oot Tl to mive o o » benk
hy Isln—American. ything of that sort for refusal to give up cigarettes
enator Tuomas. Or for both of the i
[ . offenses comb .
maske Btolslll\?wstslout of the relatives of the man. med. - They
enator New. I would like to know what all the evi i
> P ! g idence is upon
lWhlch the judgment is based. I would like to know what kindp(())r‘}
tzlllngg?ge he used to his officer, because among new soldiers, even
tﬁUb h that man was a new soldier, he was probably one of,man
g er new soldiers; and I can very readily understand how it miah)tr
e necessary to curb the resentment of a soldier in that kind of a
g:i_e 1% i};:v §hou_ltd.ru31 Wﬂl('i in his Janguage toward his superior offi
. ing it-in that light, T Id I b
T uage g ght, T would like to know what the exact
Gen. A SELL. ’ ¢ ave 1
o NseLL. I do not know that T have it. I may have.av brief
Senator SUTHERLAND. cperi i i
yochator LaxD. An experienced officer would have cautioned
Senator Tuowas. Anybody but a d i
Lo ] 3 v bu amned fool would have done it.
The Crrairaax. pose ator - i
eide, \IR\I.\\ I suppose, Senator, you do not want that in the
genazor 'I%HOMAS. Yes; let it stay in the record.
_Senator SurwrrLaxp. He may have his las arter
o v have spent hlg last quarter for
Senator Tromas. T would like to know
Pronas. ow, by the way, whether ;
ofﬁger has a'right to demand property from a %:)1‘ivate. Yo whether an
b‘enator New. I doubt very much that he has.
Senator TTHOMAS. I do not think he should have.
%clanaté)r New. I do not think he has.
1e Cramryan. What has become of that man? Is he in prison’
[ : ) S ha an? e 1n prison?
y fxell. Axszrr. That case comes to my mind because it was ong of(;lllle
ast cases I passed upon. I have no doubt that when the reviewing
authority gets my statement he will take some very radical action,
though I may add that in another of the cases that seemed to be
(glqua]ly ﬁaﬁgrant, t‘h'e}revlewmg autherity has already declined to re-
uce a sentence which was approved for 10 years, alths >
e o o e Pl vears, although the court
zhe %HA’;RMAN. ,“;hat was that case, if you can recall ¢
Senator Tromas. I can readily understand why in pes 1
ha\;e not bet;n able to keep our complement of men}j peace times we
VO{Seniq{tor NEew. l’lou 1spoke of cases the severity of which had shocked
you. How many death sentences have been impose i :
Jou. T man, ‘ e been imposed during the prog-
Gen. Axserr. Senator, I'regret that I ‘ i
. t that T am b
accuracy as to numbers at all. : nable o speal with
Senator New. Have there been any?
Gen. AxseLr. Death sentences executed ?
Senator New. Yes.
(q}en. Axsprr. Oh, yes, sir.
Senator New. Have there been i
chnmes o e 11 any executed without appeal, or a

- instance,
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Gen. Ansprn. Yes, sir. It was while the question whether or not
this revisory power existed n our office or anywhere in the depart-

- ‘merit that a case cccurred which I think went further to sustain the

correctness of my view as a human fact, if not asa legal proposition,
than anything else that can be conceived of. The case, as you have

seen, which provoked an expression of my views that there was a re-

yisory power, and that a revisory power was needed, was the mutiny
case occurring in the Department of Texas in the Regular Army, and
the very day ‘ _

Senzrlztor New (interposing). The mutiny case in the Department of
Texas?

Senator SurHERLAND. That is the one stated in the brief?

Senator NEw. I was out at the time. ' »

Jen. AnseL. It so happened that the very day that I submitted
my second brief upon the same question, namely, the necessity of
Jocating this revisory power in the War Department, the press re-
ports announced the hanging of a certain number of negroes—13, 1
think—in the Department of Texas, for murder and mutiny. I
think they were familiarly referred to as the Houston riot cases.
Those negroes were tried. They were court-martialed for murder
and mutiny and riot, I assume, and the men were executed imme-
diately upon the termination of the trial and before their records

" could be forwarded to Washington or examined by anybody, and

without, so far as I can see, any one of them having had time or op-
portunity to seek clemency from the source of clemency, if he had °
been so advised.

Senator NEW. What was the period of time between the passage of
judgment and the carrying out of the execution? Do you remember?

Gen. Axsurn. It was very brief. It seems to me it could have
been no more than a day. '

Senator NEw. It was practically immediately executed ; that was
the order?

Gen. ANseLL, Yes, sir.

Senator SuraErLAND. Under the practice of the law or rules of
your department, your department commanders have certain powers
in regard to executing sentences of that kind ¢

Gen. AxseLL. 1t seems to be difficult for me to express myself so
that the subject can be understood, and I can readily appreciate why
it is rather difficult to understand.

Under the theory of the law that now obtains, it is that the com-
manding general who brings the court into being is the authority
who says finally that the proceedings of that court were regular and
valid, the judgment legal, and orders execution, except as to a very
few cases of death penalties and dismissals of general officers, for

that must come to the President of the United States for
confirmation before there can be an actual execution of the judgmenst.

Senator New. Generally, do you think this appellate power should
be vested in the Judge Advocate General or in the President, he to

“be advised by the Judge Advocate General ? _

Gen. Axserrn. I can understand, Senator, how others just as in-
terested in the Army as I could well raise the question. As for me,
T am convinced that inasmuch as it is inherently a judicial power, it
ought not to be confused with.or located by any considerations of

military command. : ' -

Py
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Senator Tromas. Correct.

Senator New. Would not the exercise of that power by bureau
chiefs control the judgment of all the convening and confirming au-
thorities from the President down and weuld it be destructive of all
precedent to lodge that power in a bureau chief? : :

Gen. Axsein., Destructive of all precedent?

Senator Nrw. Yes.

Gen. AxseLL. It would be destructive of our precedent for the last

40 years. I presume vou are speaking of the more general practices
of the Government? : : '

Senator New. Yes. _

Gen. Axseri. T think 1 can state my views at some length upon
that, if the committee would care to hear them now, be ause I do
not believe, Senator, your question could be answered very briefly.

Senator Nrw. Yes: make such a statement as vou please concern-
ing it, (eneral. ,

(fen. Axsrrr. The War Department and its sister service, the Navy
Department. differ from any other executive department ot the Gov-
arnment in this: They are governments themselves within a Govern-
ment. The hierarchy under the War Department actually governs
every human being occupying a military status. We frequently
speak of the War Department as a mere executive department of
government like the Department of Labor, the Department of Com-
. merce, the Post Office Department, étc., without recognizing the very
great distinction that the War Department, the head of the Armv
itself, sits in government absolutely upon every man within it. It
" lays down a code, or Congress does, supplemented by departmental
orders, of substantive law to which it says every man in the estab-
lishment must conform. If he fails to conform, it is a crime. They
indict him and charge him with that crime. They try him for that
crime, and they execute a sentence which follows upon conviction of
that erime. '

In other words, the conduct of every man in the Military Estab-

lishment is governed by the War Department just exa-tly as the per- -

sonal conduct of a citizen outside of the establishment is governed
by the penal code of the land administered through civil courts.
Therefore, there are necessarily in the War Department functions
which are purely administrative and executive, just as the functions
of the Department of Labor inherently are, and there are other func-
tions, which are entirely judicial, and those functions are involved in
the consideration of this question here. They are not simply execu-
tive functions; they are not simply administrative functions that
enable the head of the department or bureau to discharge a clerk.

They are judicial, and just as judicial as are any other functions of

our Government.

The court-martial tries a man not only for the military aspect in-
volved in his act; it tries him for the violation of the.law of the land
resulting from that act. For instance, if a soldier commits homicide,
he is tried, not, as we used to think, for his act, in so far as it is

prejudicial to the military establishment. The court-martial passes

upon that unlawful homicide and every issue involves in it just exactly

as, and concurrently with, a district court of the United States or as -

any other trial court. Now, when we come to subject-a man to a
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code of penal law which covers every aspect of his conduct, every ac-
tivity of his life far more generally than does the usual civil penal
code, when we try him not only for violation of the military law but
of the law of the land, when we give him a punishment that is in

" every respect the same kind of punishment in quantity, in finality, and -

in the regard which the law entertains for it, that a civil trial court
can give, those functions are necessarily, inherently, and primarily’
judicial; and it does not shock me to say that there shall be some
judicial authority, some independent law officer, some skilled man,
some man who has been designated by Congress and appointed by the
Chief Executive for this purpose, to determine whether or not, in the
subjection of this individual to this system of penalties, the law. of
the land was complied with, even to the point of restraining any
power, however high, if it is simply executive power or the power
of military command. ‘

Senator Weexs. Is there any precedent in the Government where
a bureau of the department has final jurisdiction in anything, and
where there is no appeal to the head of the department?

Gen. AxseLL. I know there are, of course, many laws where Con-
gress has conferred powers upon a bureau chief in which he could.
not be controlled by his Secretary. _

Senator Weeks. Just give me an example of one.
asked is that they do not occur to me at this moment.

Gen. Axserr. I have known, without being able to givé an ex-
ample, that Congress has many times said that a contract shall be
made by the Quartermaster General. I may say that when Con-
gress said the Secretary of War should be on the Lincoln Memorial
Commission he was taken in, not as Secretary of War, but it was
a ccnvenient designation, and the President of the United States

The reason 1

would have had no authority to control that Secretary of War by

virtue of the fact that the man designated by Congress belonged to
his official family. There are many judicial or quasi-judicial func-
tions established in the departments but independently of the execu-
tive hierarchy. '
* Senator New. Reverting to the cases of execution of the death
sentence, you spoke of the Texas case, where those colored soldiers
were executed for what became known as the Houston riots.

Gen. ANsgLL. Yes, sir. . S

Senator New. Were those sentences carried out without notice of
the judgment of the trial court being given to the Judge Advocate
General’s office? =~ . : -

Gen. Axserr. Yes, sir. .

The CramrMaN. Or to the Secretary of War?

Senator New. Or to the Secretary of War?

Gen. Axserr. Of course, I can not answer that. I can only say

‘that if notice had been given to the Secretary of War, that notice

would, in -due course, have been referred to the Judge Advocate
General. o ' '
Senator Tmomas. My recollection is it was all submitted to the
President, who pardoned a large number and declined to extend
clemency to others, and they were then shot. ' -
Senator New. That is just the point. Gen. Ansell said the sen-
tences in the case were carried out within 24 hours. It is my recollec-
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tion that the cases had been appealed to the Pre;sident and that he

had exercised clemency in some of those cases but declined to do so
in others. New that, of course, establishes the fact that there must

have been some notice given either to the Judge Advocate Genera] -

or to the Secretary of War. There must have been s
an opportunity for clemency to be extended. : 40 appeal for
gen.tAle\fLL. IT }oeg to correct you, Senator.

oenator New. That is whs i
ginator hat I want you to do. I want the facts in

Gen. AnseLn. There were many “of the negroes tried. Speaki
roughly and only by recollection, I sh 1 TReating

(S}enatzr New. yYe};. ’ ould say 60.

LUen. Anserr. That was the first trial. Then there was @ :
trial of another batch, and then there was a third trial, asSI :‘eiiﬁfélc(ti;
it; but T confined myself to the first trial, the trial of the first batch
as a result of which some dozen or more were hanged. ’

Senator Nrw. Fifteen or more I think, on the first trial.

Gen. Awxserr. Referring to that case and not to the trial of the
subsequent batches, that case was not reported to the Judge Advocate
General, and T think we could say not to the departn?ent at that
time. At that time the War Department was holding that the
departmentv. commander had full, final, and complete m?thority to
carry that judgment into execution. It was not so some time after
that, for as a result of my agitation of the existence of this revisory
power an order was issued that death sentence should not be carried
into effect until after there should have been a review of the record
by the Judge Advocate General, and the subsequent trials of these
negroes came to the War Departinent for review after that oeneral
order. That order recognized our right of review. but made ‘it only
advisory and without authority. i ’ '

The Cuamrvax. The same result might possibly have happened

on the first trial—the ones hanged—if they had had a chance to

re\éirew 1t, might it not?
~Gen. Axserr. I have not seen these records. Thev did n
) , s. V¢ ot go to
the War Department for several months after the execution. .
Senator Nrw. Can you give us the date of the Houston riot and of

© those courts-martial trials, approximately ?

(ien. AxseLL. This brief of mine fallsin th
' L. T . s e early days of Novem-
ber. Tt is dated November 10. On that dav or t}}le dgv before the
morning press announced that these negroes had b Xecut )
Senator New. 1918? ' - eon exceuted
moreGen. Axserr. 1917, The trial must have lasted two months or
Senator New. You said a moment ago that you could not tell us
exactly in how many cases the death sentence had been imposed.
Can you give us, approximately, the number of them, exclusive now
of éhe H{)uston r%‘)rt lc]ases, which we have already dealt with?
en. ANsSELL. Well. T can go over the " narrs ‘
roo NS e . m and narrate them from
(At this point informal discussion oceurred. and. at 1.30 o’clock
p..m. a Tecess was taken until 8.15 o’clock p. m.) :
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A¥TER RECESS.

At 8.15 o’clock p. m. the committee reassembled pursuant to the

“taking of recess.

The CuarMAN. Are you ready to proceed, Gen. Ansell?
(Gen. AnsErL. Yes, sir.

TESTIMONY OF GEN. ANSELL—Resumed.

Senator Taomas. I would like to ask a couple of questions while
they are fresh in my mind. I want to ask you first, Gen. Ansell,
whether the American military system of courts-martial, with refer-
ence to punishments and review, is harsher or milder than those of
England or Italy or France? v _

Gen. AxseLe. From my observation and study of those three
systems I was compelled to the conclusion that notwithstanding our
Government in other directions, in the realm of civil jurisprudence,

- is a far more liberal Government than any one of those named, in

the field of military jurisprudence it is a harsher Government;
and it is my conclusion from that study and observation that an
enlisted man in-our Army undergoing a court-martial has less pro-
tection than an enlisted man undergoing court-martial either in the
French or British Army; and while I know less about the Italian
system, I think that my study would incline me to the conclusion
that a man undergoing trial in the Italian Army has greater safe-
guards and more real legal protection at every stage of the proceed-
‘Ing.than one of our men. I am quite sure as to the correctness of
my conclusion as to the French system, and I am almost equally sure
as to the correctness of my conclusion as to the British system. I am
less sure as to its correctness as to the Ttalian system. ‘ s
" Senator TroMas. Is it as harsh as or less harsh than the system in
the German or Russian or Austrian Armies? I mean if you know,
of course- . .

- .Gen. AxsgLr. Well, in Europe I discussed those questions with the
authoritative heads of the bureaus of military justice. I read what-
ever I could find there and here, and I believe that our system is a
harsher system than any system in Europe, excepting Spain, Prus-

+ sia, and Russia, and some other German States. The German sys-

tem, so far as I could find out, was not a unit and uniform system.
It may be in time of war. I do not know about that. The last re-
ports that I read were reports published in 1884, and they treated
the Prussian system as one system and the armies of the subordinate
‘German States as different systems. They, apparently, were much
more liberal. What change may have taken place in the German
Army system I can not say. ‘

Senator Twomas. There is just one other matter to which I desire
to refer at this point. An account was given of the facts attending
the court martial of a private soldier enlisted on the 28th of October,

" who committed an offense for which he was punished on the 23d

day of November following, or thereabouts, the offense consisting,
among other things, of the use of what you termed “raucous lan-
guage 7 by the soldier to his officer. I'want to ask you whether the
use of what you are pleased to term “raucous” language, or pro-
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fane language, is or is not more common among the officers and men
as 1t 1s 1n civil life, than some years ago. ’

‘Gen. Axsrrr. It seems to me that profanity is rather more ‘fre.
Elluet?t'ly observable now than it was some years back. Of course

ha ] A . . . 4
fuat 1sda mere m?ttqr ot ﬁmplessmn, but I do know that we in the

y do use profanity. Enlisted men use profanity, tco. We must

be somewhat careful, of course, that enlisted men do not use it to an
officer. .

Senator Tromas. When you say “we,” you mean officers?

Gen. Angrrn, I do. : :

Senator THOMAS. So far as T am concerned, General, vou may pro-
ceed with your discussion. . '

Senator Frerincuuysen. Before the general proceeds, I should -

like to ask the reporter if the brief of Gen. Crowder, i
: . er, in answer to
Gen. Angell’s brief, has been put in the record. er to
. Senator Trmomas. T was going to suggest that if Gen. Crowder is
coming before us, it might be well to have him read it. '
genator_ FreLixeuuysen. T think that it should go in the record.
Senator SurarrLAND. Did you put the second brief in the record?
General Axserr. I may say that I have not put anything in physi-
%zellly,d btut T prognﬁed the reporter that anything that has been re-
rred to or read by me or that the committee desired, i i
W0(1’11]1d be given to him. e,' 1 had i,
he matter referred to was subsequently submitted : is
printed in full as follows:) a Y tted an s here

Exarmit C.

BRIG. GEN. S, T. ANSELL’S B.RIEF TFILED IN SUPPORT OF HIS OFFICE OPINION, TOGKTHER
WITH NOTE OF TRANSMTTTAT.

Drcemirer 11. 1917,

Memorandum for Gen. Crowder :

1. Here is my brief. which, with his verl “nissi i
. f. s S bal permission, I file with the Secr
ta12y ftf 1\1Var. and which T hope you will place before him at your conveniencg
acc{u'ac;, {li ulzceej? 121'ep;111'ed un(}er circumstances which militate against ]iterqf
7, it, together with the opinion, substantially : ' fen
acgul;j‘jllcy expresses my views. ¥ and with suficient
. The subject, as I conceive it, is one of tremendous im i
1 , is R portanee. I am qui
sure tha"c‘ if the departn}ent could change its view of the law and con?e' Eg
CO?CUI" with me, a practical scheme for the exercise of such power could he
es4ab%1§ehed, to the great benefit of the administration of military justice.
- _ea‘r that this office under the prevailing practice, is exercising too little
supervisory power over courts-martial. T cite.in my brief, as I mentioned to
you the other day, that in the Civil War an Assistant Judge Advocate Gen-

. eral was established independently of military command, so that as a repre-

sentative of the reviewing power of this office h ] imi i '
e e could pass preliminarily on
proceedings _and.thus prevent the execution of illegal sentences. I apprei‘;egd
thgt .Isgmethmglllke this will have to be done again
X you and the Secretary of War, upon thoroﬁ h reconsiderati
. f War, oy sideration, can not
;lctqpt mqy view .of the. law, anc.l if it should Dbe thought advisable to seek legis-
aéc_)n establishing this power in the department, I hope its exercise will notbbe
subjected. to Qeneral Staff supervision. Such supervision, it seems to me
would necessarily destroy the judicial character of the power.- '
S. T. ANSELT.

. L

\
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BRIEF FII;Eﬁ ._I'fY PERMISSION OF THE SECRETARY OF 'WAR-IN SUPPORT OF MY RECENT
OPINION CONCERNING THE REVISORY POWER OF THE JUDGE ADVOCATE GENERATL OoF
THE ARMY OVER JUDGMENTS OF MILITARY COURTS.

Statement.

From my earliest interest in military law and the administration of military
justice, and especially during my service in the office of the Judge Advocate
General, T have seen the evident embarrassment of the department and its
“consequent failure to do justice according to established legal principles,
prought about by the limitations imposed by the view and practice of this
office to the effect that if the court had jurisdiction, no matter how flagrant
and prejudicial its ecrors, and no matter how bad its judgment and sentence
when tested by established legal principles, no corrective power existed in this
office or this department or elsewhere. From time to time the officers on duty
in this office, faced by such a dilemma, have turned their minds to the power
of revision conferred by section 1199 of the Revised Statutes, in the hope ot
finding there the necessary remedial authority. But, since the Army has here-
tofore been small and the cases calling for such revision therefore have been com-
paratively few, the exigent need for such a revisory power has not until recently
been sufficiently manifested to make the question an all-impelling one; and so,
in the end, we have all accepted the practice, dissatisfled with it but without
sufficient impulse to go to its bottom and overturn it. I should expect the
other officers who have been on duty in this office with me and interested in
the subject to confirm me in the statement of this attitude.

. During this war, for patent reasons, the revision of the proceedings of military
courts in this office has taken on an importance which it did not heretofore
have. If one essential branch of administration of this office can be transcend-
ently more important than another, it is to be found—at least while this large
Army is maintained—in the supervision over these proceedings; that is to say,
in the close supervision of the administration of military justice throughout
the Army. If the revision is worth the name, it should be a revision for gross
and prejudicial errors of law that.apake a conviction bad, as well as for those
that make the judgment void. Tt should be done with such thoroughness as to

,carry conviction to all concerned and to secure the respect of the Army and

" the confidence of the people., It should\be so expeditiously done as to make
the remedy timely and prevent any great, measure of unlawful punishment.

For reasons 50 obvious as. te merit no allusion, our new Army must be ex-
pected to administer 111111;;:?)' justice more trudely than did our small peace-time
establishment of experienced Regulars. My experience in this office thus far has
shown that this is and will be true. Many cases already have been passed upon
and reported to me by Maj. Davis, in charge of the Military Justice Division,
and his assistants which admitted of no doubt whatever but that, on indis-
putable principles of law and justice, the judgments and sentences therein
were based on error and ought to be Tevised and set aside if the power to do
so existed. So flagrantly and patently illegal were many of these that 1 pre-
sented them to the entire body of my associates in an endeavor to discover,
with the help of their counsel, some means whereby, in consonance with law
as well as with the practice of the office, the judgment might be modified and
the innocent victims restored, unblemished by wrongful conviction, to their hon-
orahle places in the service. It was the passing upon such cases which marked
the obvious necessity for the power of revision in this office. We were driven

. to take up, and we did take up, for consideration with a seriousness that seems -

unappreciated the question of the proper construction of the statute in question,
with the result that I and my office associates concluded with the utmost confi-
dence and conviction that that statute does adequately confer upon the Judge
Advocate General of the Army this very just and necessary power.

The case that of many othel‘s served most to indicate the exigent need of
such power and its exercise in the interest of law and justice was the so-called
mutiny case. It was upon this case we expressed the views and conclusion
which the department finds unacceptable. This was an alleged mutiny of the
noncommissioned officers and others of a certain battery of Field Artillery.
The errors of law and the conseguent injustice, as revealed by the proceedings '
in this case, were so palpable and prejudicial that it is difficult for me to see
how any fair-minded official, having the duty to pass upon the record, could
have failed to perceive them and exert all his power to remedy the error and
injustice. These men did not commit mutiny. A youthful and capricious offi-
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cer was responsible for the entire situation. He himself was guilty of tyran-
nous and oppressive conduct. Notwithstanding this, charges were preferred
not against him for his tyranny but against these men for mutiny. Tlie (111;11-qe§
were referred to the proper convening authority, an oflicer of high rank. \\\'hr)
ordered the court for the trial of these men. A court tricd and convieted them
and sentenced them to long terms of imprisonment, and the reviewing oflicer
approved the convictions and sentence. Where such chain of action as this
can occur there is left no room for the surprise that I otherwise xhould have
felt at the failure of the proper authorities to court-martial the young officer
himself, I frankly coufess my fear that such a failure of justice as thi:s, under
such circumstances, involving so many oflicers whose concern it was to see that
Jjustice was done, is sywmptomatic of more general deficiencies that are the usual
concomitants of that jnstitutional formalism which in my judgment so hinders
cur military development. »

It was to correct such errors that the entirve force of this office, including able
and distinguished lawyers recently coming to us from civil life, (levoted‘itself
to a thorough study aud consideration, extending over a period of more thun
three weeks, and reached the conclusion that the statute clearly confers upon
this office revisory power necessary to do justice in such cases. Accordingly
convinced of the legality of that course and apprehending that no just ob]’ecthion'
(:ould_ be taken thereto, I set aside the judgment of conviction in this um'l other
pending cases and recommended that orders issue restoring these innocent men
to their places in the Army. ’

Inasmuch, however, as this action was a reversal of an administrative prite-
tice in this office which had never before been thoroughly considered or ex-
amined so far as I knew, I sent to the Secretary of War for his personal con-
sideration a copy of the opinion, scarcely doubting that the action taken by me
would merit his entire approval as well as that of the Judge Advocate General
s0 necessary and expedient was the authority, so clear the law, and so hnmum;
and righteous its application.

The Secretary of War having sought his advice, the Judge Advociate Generil
has disagreed with me, and finds no such power. Upon his advice, therefore
the judgment of conviction in this case is to stand, though, it is proper to zld(l'
quite a number of other instances in which I likewise set aside erroneous ]'u(lﬂ:
ments have been, due to administrative methods, approved by the dopm't'mm:t
and action taken accordingly. . o

Believing that our people who are giving up their sons to the national cause
could not be content with, if they were apprixed of, a system of militury ]'u:u-
tice that is admittedly without power to correct conceded wrong and 'ini.u.u'ti(;n
to the most sacred rights of man and soldier; conceiving that the quesfion 1\
fundamental and far-reaching in jts import; convinced that existing law plices
us in no such humiliating position and that the action of the department was
wreng beyond all question and can bhe shown convincingly and almost to the
point of demonstration to be so: and mindful that undue deference to past
peace-time views and adminisirative practices will defer the adoption of better
methods and prove highly harmful te our new Army,.in an earnest (lesiré 't‘o
be helpful to the extent of my ability and use.whatever of strength I hnvé to aid
in the establishment of an adequate and efficient administration of military
jl_lstice, I-file, with the permission of the Secretary of War, this hrief of my
views. '

Il?irst. as to the action taken in the muting caxe.

L.

THE ACTION TAKEN BY THE SECRETARY OF WAR ON THE ADVICE
OF THE JUDGE ADVOCATE GENERAL HAS BEEN TAKEN UNDER VERY
EVIDENT MISAPPREHENSION. SUCH ACTION IS PREDICATED UPON
THE CORRECTNERSS OF CONVICTION, AND THE ACCEPTANCE OF SUCH
AN ACT OF GRACE BY THESE INNOCENT MEN NECESSARILY IMPLIES
A CONFESSION OF GUILT OF A ORIME, WHICH. UPON WELL-BRSTAB-
LISHED PRINCIPLES OF LAW AXND JUSTICE, THEY XNXKEVER COM-
MITTED. JUSTICE IS A MATTER OF LAW AN NOT OF BXECUTIVE
FAVOR.

'I_‘hYe Judge Advocuate General, advising the Secretary of War, said:

“You are aware, of course, of the power you have by statute law to grant,
ipon proper application, an honorable restoration to duty to each of the men
convicted of mutiny, and I shall shortly prepare an order of this kind and
place it before you.” '

-action, as follows:

-~ I
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And immediately thereupon the Secretary wrote, adopting the suggested

« Ag a convenient mode of doing justice exists in the instant cases, I shall be

¢lad to act in reliance- upon a usual power and leave this larger question for

. future consideration, informed by the further study which the Judge Advocate

General is giving it.” .

This action can not be “a convenient means of doing justice.” The Secre-
tary, for the moment, has failed to distinguished between executive action in
the nature of a partial pardon and judicial action, which goes to the erroneous
judgment of conviction itself and modifies it, reverses it, ov sets it aside. The
statute under which the proposed action is to be taken is to be found in the
statutes relating to the military prison and the prisoners therein, and is as
follows:

“Qme. 1352, R. S. The commandant [fhat is, of the nmlitary prison] shall
take note and make record of the good conduct of the convicts and shall

" shorten the daily time of hard labor for those who, by their obedience, honesty,

industry, or general good conduct earn such favors; and the Secretary of War
is authorized and directed to remit, in part, the sentences of such convicts
and to give thein an honorable restoration to duty in case the same is merited.”

And the modifying act of March 4, 1915 (38 Stat., 1074), as follows:

“ Whenever he shall deem such action merited, the Secretary of War may
remit the unexecuted portions of the sentences of offenders sent to-the United -
States Disciplinary Barracks for confinement and detention therein, and in
addition to such remission may grant those who have not been discharged from
the Army an honorable restoration to duty and may authorize the reenlistment
of those who have been discharged or upon their written application to that
end order their restoration to the Army to complete their respective terms. of
enlistment, and such application and order of restoration shall be effective to
revive the enlistment contract for a period equal to the one not served under
said contract. (Par. 7, sec. 2.) .

And—
“The authority now vested in the Secretary of War to give an honorable

restoration to duty, in case the same is merited, to general prisoners confined
in the United States Disciplinary Barracks and its branches, shall be extended
<0 that such restoration may bhe given to general prisoners confined elsewhere;
and the Secretary of War shall be, and he is hereby, authorized to establish a
system of parole for prisoners confined in said barracks and its branches, the
terms and conditions of snch parole to he such as the Secretary of War may
prescribe.”

The action thus authorized was never intended to apply in cases of an unlawful
conviction, and this the terms of the statute clearly indicate. It expressly
applies to conviets and general prisoners dishonorably discharged from the
gervice. It was enacted by Congress under its power to make rules and regu-
lations for the government of the Army and to prescribe the eligibility of those
who enter or are in the Army and the conditions under which they serve.
Looking at it from the executive viewpoint, it is but executive favor. As 1
pointed out in my former opinion, in cases of such restoration the conviction
stands. The restoration itself is predicated upon a lawful conviction and a
dishonorable expulsion from the Army in consequence of it. It can be taken
only upon the application of himn who have been thus expelled. An executive
action partaking of the pature of the pardon is not the proper remedy in a
case where a man, concededly, has been unlawfully convicted, if there be other
means of doing justice. A pardon does not proceed upon the theory of justice,
but of mercy. The man who seeks a pardon does so upon an express or implied
admission of guilt. The pardon itself conclusively implies guilt. A pardon
is no remedy for wrong done the innocent. : .

Speaking to the present case, these noncommissioned officer. soldiers of ex-
cellent record, were, when judged by universally recognized legal principles,
erroneously unjustly condemned; they stand convicted of an offense than
which none, in a soldier, can be more heinous. Restoration to the Army does
not change the judgment of conviction. Restored to the Army they ought to
be; not, however, as an act of grace and mercy, but as an act of right and
justice. Such a restoration is but an attempt to forgive these men for an
offense which none of them ever committed ; and, notwithstanding such restora-
‘tion, the record against them is made and there it stands. They have been
expelled from the Army unless the judgment be reversed; they have been
out of the Army since the day the: sentence was executed. All rights and
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honors incident to their service they have lost, their r ; i

101 C v hy st, ir records as soldiers lar,
1u1ne:=d. In §uch a case the right thing to do is to set aside the Convictionseg
rev'else 'the Jgdgment of the court; to declare that these men had never h‘eer'l
lawfully convicted; and that they have never been Iawfully out of the service—

a service which they had never dishonored. The power to do the right thing -

is to 'my mind unmistakably found in the section t i )
! ; ly 1¢ S o be discussed. 1 hope s
,f;(;(tlelzllestthglsmg 1finfa1 lilcltlloln dlftgrmg from that here prayed will not be takeil u?]rtli(}
arter this brief shall have been given the considerati hic > subjec
which it treats well merits. § feration which the subject ot
The Secretary then continued to express i i -

! ar)y xpress the following general view wi
1e‘s‘p8cg1 to tl_lle pcl)wel' to be deduced out of this statute—. B E v with
rdinarily, however, the extraction of new and large grants of pow
. et d ays . N N > < e
rem't.elpletmg familiar statutes, with settled and pra%ti(;ll constm?ction bi;

unwise. _A' fra.nk appeal to the legislature for added power is wiser.” '

‘I thmlt it will })e shown by this brief that the well-established general prin-
mple‘hel.e ep_uncmted has no proper application to the action taken by me
}mtde} this state. It can have no application where the statute never has been
in elpre'te.d by t.he courts; where the practical construction is not settled, but
[:larl‘m;l:ll\ 1mcons1§tentt::1;d confused ; where there is such overwhelming n’eces
sIty for an exercise of the jurisdiction. That thesge things ar : )
Quite romvineiael, se things are so can he shown

II.

IT IS AS REGRETTARLE AS IT IS OBVIOUS THAT 7T 318
()I’I"(')SE MY VIEWS DO NOT VISION IN THE ADMIN[IS%‘QX"IS‘%OI}IV%BO‘
MILII‘\AR}» JUSTICE WHAT THE NEW ARMY OF AMERICA WILL RE
Q[}IRI&.‘ N(‘)I} DO THEY EVEN SEE WHAT THE PRESENT IS REVEAL-
I;\‘G. ""JHI*:X ARE LOOKING BACKWARD AND TAKING COUNSEL OF A.
I\T{%:;(I}:{%N\?RY PAST WHOSE GUIDANCE WILL PROVE HARMIUL IF

(1) The vicws of the Assistunt Chicf of Staff and the Inspector Gewerel
saror of profcs.s-mn.ul absolutism.——The opposing iu'guments follow -vhnini&frf
_tl\'e practice blindly and, for the most part, are but mere Di‘()f&‘i\‘Si()I(]‘ll -11)4‘()ii;1t_
isms de'\‘qlt_)ped under the conditions obtaining in our ¢ountry since l‘h((\ b‘l‘()l‘lﬂe‘l )
ing activities of the Civil War period passed away. I p(;immntl\' 1-'(mw'o(t{t‘h‘(:
concurrence_of the Judge Advocate General, who habitually and .(-om?itution
ally entertains far more progressive views. The reasoning that coxiié: f'r011»'
the office of the Chief of Staff and Inspector Genernl is but Fhe appréheh.sion ojlf
thqse} who are cqunseled by their fears and who mistrust all that disturbs an
absoiute orde}' of things. Opposition of thot kind has manifested itself aazﬁnst
every suggestion of progress throughout the development of institutions, . Suc:h

argument proceeding on narrow military principle, is adduced to the support of

po“'r'er rathel: than to the human individual rights offended by an abuse of it
In_ its essentials it is this: The battery commander was a (:on'unission\e;f oﬂi(*exs
with the power of discipline over his battery; he exercises his power 1111rfé1'
an amenabhility to his superiors in the hierarchy. and they all. tacitly at leust
approved of what he did; military justice was appealed to to vix.xdicate' h{s po;\’-ewl
through a .court composed of excellent officers of experience and rank, and
the court did vindicate him; all these otlicials were wise, expel"ienced (~mcxly 1"1191'
and therefore their judgment must not be impeached. The whole Sti‘l(l(_'flll'.e '01:

-Government recognizes the fallibility -of human administration and endeavors

’ggoﬁgﬁ?&z% 1;(tis \sgllllcgg:ic(%epyl plac_ing upon it the cheek to be found in the
N ) - g % s Y av ai
deteotion of thous fonside ed review of those who have been trained. to the
I1’~1s.onl,\' the mind of the extreme professionalist that faiils to see that a
n]‘l;.n.]'s judgment mu,\'.he impeached without reflecting upon his integrity. In
.tt\\.>. (";_\ﬁe the gross mlsconduc_t of this commanding officer is conceded“' ana yet
it is .,s(ud th.at: these men, subjects of his misconduct, must have their ’cases de-
teymlned )\'1‘[]1011t reference to his oppressive and tyrannous action. The legal
n.nn.(l, trained to o consideration of the elements of every offen.\‘e. and -m‘;'ﬂ—
f-mtmg that mutiny must consist of an opposition to ln'\\‘flul :1\1111()i'i’((\‘ \\'i‘t‘h‘ -1\'1
}ll.t(ellt to :A'_ubvert it, could not have failed to perceive that this was not a c{\e
of opposition at all in the sense that makes mutiny, nor was there qn‘v e(n
(llen(l-'e 'of the necessary .in'tention to overcome and depose constitt;teil au-
111'101t1t§. L\_I) ow.n.gense of right and justice and discipline would have impelled
-1e 0 court-martial, not the men, but the officer himself, and I still think that
that should be done. The humsan error that marked this case, judged acéor‘d-
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“+ ing to established principles known to every lawyer, has marked and is-daily

marking others. )

Army officers, acting on a mistaken sense of loyalty and zeal, are accustomed
to say, somewhat invidiously, that “ courts-martial are the fairest courts in
the world.” The public has never shared that view. In any event, it is difficult

_to maintain that the judgment of this, the crudest of all courts, exercising

guch an extent of jurisdiction, is entitled to greater deference than those of
the civil tribunals. the review of which, to insure correction, is fundamental
in our law. So much as there is of summariness in courts-martial procedure

_is solely attributable to military necessities. But this Government should
never take the life of any soldier or apply téo him extreme penalties without
_the certainty of the correctness of judgment. If the judgment be sound and the
punishment certain, nothing more should be demanded. This case in itself is
of comparative little importance, but the questions raised and to be determined
py it are fundamental in the administration of military justice.

(2) The opposing legal views are anachronistic; they are given a backward
slant through undue deference to the theory of an illustrious text writer as to
the nature of courts-martial, @ theory which civil jurisprudence ‘has never adopted
but distinctly denied.—The Julge Advocate General deduces out of the power
of revision which belongs to his office no substantial meaning whatever. Obvi-
ously he is led to this restrictive, indeed extinguishing, interpretation because
of his fear of obtruding judicial functions within a field of authority that in

his judgment properly belongs to the power of command. He would prefer to
pelieve that such revisory power does not exist; otherwise this office must sit
in revision upon the judgments of convening and reviewing authorities based
upon their power te command on one hand, and in turn be controlled by the
power of command of the Secretary of War and Chief of Staff upon the other.
In my judgment, it is too clear for argument that courts-martial having once
been brought into being. their proceedings and judgments when properly com-
:pleted and all that is incident thereto, are not based upon, but indeed are in-
dependent of, the power of command as such. Winthrop thought otherwise, and
he has been followed blindly ever since by the War Department, though more
recent decisions of the Supreme Court of the United States have exposed the
fallacy of his views. .

- (¢) Winthrop's theory was wrong in reason. Winthrop in a double-leaded
heading in his work on military law says that a court-martial is “not a part
of the judiciary, but an agency of the executive department.,” This is the
beginning and the cause of the difficulty. The only authority he quotes in con-
nection with the assertion is a statement from Clode to the effect that in the
British Army the power of courts-martial «comes from the Crown, where, of
course, differing from here, the King in theory is the fountain of justice.
His text continues:

© «Not belonging to the judicial branch of the Government, it follows that
courts-martial must pertain to the executive department; and they are in fact
simply instrumentalities of the Executive power provided by Congress for the
President as commander in chief to aid him in properly commanding the Army
and Navy and enforcing discipline therein, and utilized under his orders or
those of his authorized military representatives.” .

The non sequitur bere is absclute and obvious. * Not belonging to the judi-
cial branch of the Government,” he says, then courts-martial must necessarily:
belong to the executive department, are merely instrumentalities of- Execu-
tive power and utilized under his orders. Since the days of Winthrop this has
been the height of orthodoxy; and we have all been steeped in the teachings
that follow upon that illogical and fallacious syllogisi.

It is rather surprising that an unsupported text hook statement, sustained
by so little logic, should have gone so long unexamined by those in military
authority, even if judicial decisions had not exposed the fallacy. To be sure,
courts-martial are no part of the judicial system referred to as such in the
‘Constitution, but this does not place them under the Rxecutive power. They
are courts all the same, with their bases deep down in the Constitution. The
courts of the several Territories have never been courts of the United States
in the constitutional sense, nor have they ever had any other constitutional
basis than the power of Congress to malke rules for the government and dis-
position of the Territory of the United States. But who would .contend that
they are under the Executive power? The courts, both Federal and local, of
Porto Rico and Hawaii, and the courts of Alaska and the Phﬂippines,.indeed

106604—19——+
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the courts of the District of Columbia, the United States Courts of Customs
Appeals, and the Court of Claims, are not constitutional courts of the Unitegd
,Sta"ce.s, in the strict sense, in as much as in them is deposited no part of the
judicial power as defined in the Constitution; they constifute the courts, how-
ever, provided for by Congress under other grants of power. DBut no lawyer
would contend, for that reason, that such courts are subject to BExecutive
power.

. (b) Winthrop’s theory was wrong on principle and precedent. Courts-mar-
tial as a means of military adjudicature long antedated the Constitution. They
are recognized in the fifth amendment in the exception there made as to cases
arising 'in the Jand and naval forces, and elsewhere in the Constitution, Ag
they exist to-day in our land, and as they have ever existed here, they have
been creatures of legislative enactment, under the power of Congress to make
rules and regulations for the government of the Army and Navy. The king
as a fopntain of justice, military and otherwise, finds no counterpart here in
our Chief Executive except to the extent that supreme powers are conferreg
upon_him by the Constitution. Here the fountain of justice, indeed all pre-

) I‘O{.{f‘ltl\’(—} of sovereignty, is in the people, except where conferred by them on
their representatives. Except for the pardon power, Congress here is rather
the fountain of military justice. Courts-martial are authorized by Congress.
The powers that bring them into being are designated and authorized thereto
by Congress. The offenses which they may try and the law which they apply
are prescribed and enacted by Congress. Their procedure is regulated under
the law of Congress. Their sentences and judgments must be in accordance
with the law of Congress. All this has been said too frequently by the Su-
preme Court of the United States to be doubted. They are, then, tribunalg
created by Congress; administering the law of Congress; and responsible to
that law alone. It is established by an unbroken line of decisions of the Su-
preme Court that a court-martial is the ¢reature of Congress and as a tribunal
it must be convened and constituted in entire conformity with the provisions
of the statutes, or else it is without jurisdiction. (Dynes v. Hoover, 20 How.
82; Keys v. U. 8, 109 U. 8., 340; McClaughry v. Deming, 186 U. S., 62.) '

(3) The teackings which followed wupon the premise that courts-martial are
erecutive agencies have all been disproved by the Supreme Court of the United
States, thonugh this department still elings to them.-—

Those teachings were: :
. (a) That courts-martial were not courts at all in any prover sense of the

erm ; - .

(b)Y That, therefore, they tried an aect in its military aspects alone and not
the full resultant crime recognized as such by general public law;

() That, therefore. judgments of courts-martial could not be pleaded by a
soldier in bar of trial hy a Federal court; and

(d) Being executive agencies, they are subject to the power of conunand.

Those teachings were all wrong, and the sooner we ahandon them the better.

(a) Courts-martial are courts created by Congress. sanctioned®hy the Consti-
tution ,and their judgments are entitled to respect as such. (Runkle #. United
States, 122 U. 8. 543, 555 McCleughry +. Deming. 186 U. 8. 49, 68: Iix parte
Reed, 100 U. 8. 13, 21; Swaim 2. United States, 165 U. S. 558 Keves . United
States, 109 U. 8. 836, 340 ; Grafton . United States. 206 U. §. 333, 348: Smith ©.
Whitney, 116 U. S. 167, 178.)

(b)Y Courts-martial do not try simply for the crime in its military aspects,

- but for the full and complete offense as recognized by the law of the land.
(Ex parte Mason, 105 U. S, 696; Carter . Roberts. 177 1. S. 196: Carter 2. Mc-
Cloughry, 163 U. S. 365 ; Grafton ». United States, 333, 348.)

(¢) The judgment of a court-martial being a complete adjudication by a com-
petent tribunal of the offense as known to the law of the land, is a bar against
a second ftrial in any court of the United States. (Grafton v. United States,
206 U. S. 333, 348.)

These cases prove conclusively that a court-martial is a judiecial tribunal of
vast powers, whose jurisdiction extends to all who may belong to or are retained
in our forces, affecting the life and liberty at the present time of millions; and
that this jurisdiction extends to all conduct of such persons, without distinction
between civil and military aspects. This office and the Army prior to the Graf-
ton case had regarded it as settled law and justice, and sternly opposed the
contrary view, that a soldier, though tried and punished by court-martial, could
again be fried and punished by Federal civil courts without infringing his con-
stitutional rights and his rights to justice.
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~ (d) The functions of courts-martial are inherently. and exclusively judicial
and therefore are not subject to the power of command as such, but only to

judicial supervision established by Congress. ' i i
It has been said that the President has the power to establish a system of

“courts-martial, and that in deference to that power, therefore, courts-martial are

subject to his control. This I deny. I do not say that if the Constitution had
not spoken, the power and necessity of the Commander in Chief to maintain
discipline in the Army would have been sufficient to authorize some systelm of
military adjudicature; and it may be that if Congress had not spoken under its
power to make rules of government for the Army, the President could have filled
the void. But when Congress does speak out of its power, the President may
not speak within the same field., He may not array himself in opposition to the
legislative rules governing the administration of military justice. Congress has
designated what commanders subordinate to the President may convene courts-
martial, and the President can not say otherwise. Congress has said what law
they shall apply, and the President may not prescribe another.

Congress has regulated the punishment, and the President can not prescrihe
different penalties. The most that can be said is, inasmuch as Congress has not
endeavored to deprive, even if it could deprive, the Commander in Chief of his
power as a convening authority, the President may himself still convene a court-
martial, and his name may, therefore, be added to that list of convening au-
thorities designated by Congress. But that power is limited to him ; he may con-
vene courts-martial, but when convened they will be subject to all the law of

- Congress ; he can not, by reason of that power, control courts-martial convened

by others. ‘ .
As was said in a report, by ‘the Judiciary Committee of the Senate, quoted with

approval by the Supreme Court in Swaim v. United States (165 U. 8., 558), with
respect to the acts of Congress authorizing the constitution of general courts-
martial by officers subordinate to the President, such acts are not restrictive of
the power of the Commander in Chief, but— '

«* * * merely provide for the constitution of general courts-martial by
officers subordinate to the Commander in Chief, and who without such legisla-
tion would not possess that power, and that they do not in any manner control -
or restrain the Commander in Chief from exercising power which the committee
think in the absence of legislation expressly prohibitive, resides in him from the
very nature of his office, and which, as has been stated, has always been exer-
cised.” -

His power of control over the judgments of courts-martial not convened by
him comes itself from Congress, and on principle he can add nothing to it.

It is a fallacious reasoning to say that Congress, under its power to make rules
and regulations for the government of the Army, may not confer any authority
upon a subordinate official without conferring it upon the President as Comn-
mander in Chief, especially when the power conferred is inherently judieial.
Such an argument was advanced by the Court of Claims, but it is t6 be observed
that the Supreme Court did not adopt that view. On the other hand, it quoted
with approval the report of the Senate Judiciary Committee, which was to the
effect . (1) that the subordinate authorities would-not have had such judicial
power without the authority of Congress, and (2) that the President did have

" the power to convene a court in the absence of legislation to the contrary.

(e) Court-martial procedure being judicial from the beginning to the end
(Runkle’s case, 122 U. S. 588, and all subsequent cases cited), the power of re-
vision, if it exists, is also judicial and therefore not subject to the power of coin-
mand.

It is a maxim of the law that judicial power can not be restrained; which
means to.say, it can be controlled by no power except by superior judicial au-
thority drawing its power from the same source. This course of the judicial
power of courts-martial is Congress; and only by Congress alone, or by some
authority appointed by Congress, can a court-martial be controlled. A super-
visory judicial authority Congress conferred upon the Judge Advocate General’
by the section discussed. The fact that the Judge Advocate General is in a
military hierarchy and in an executive department does not subject his judicial
or quasi judicial funtions to the power of command. It is established by the
decisions of the Supreme Court of the United States that an officer of an execu-
tive department charged by Congress with judicial or quasi judicial duty is not
subject in the performance of such duty to any executive authority. Thus, the
decisions of the Commissioner of Patents stand as the final judgment of the
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executive departments beyond the, control of the Secretary of ‘the Interior,
(Butterworth v. United States, 112 U. 8., 50.) )

The supervision which a superior in an executive department may have over
an officer in the same departiwent who performs judicial or quasi judicial
funetions is on principle limited to administrative and exceutive functions, and
does not relate to the quasi judicial. It may be that the legal relation between
the head of the departiment and the oflicer performing judicial functions is such
as to make the decisions of the latter subject to the former's judicial review
but ¢ riainly not to the review of another and nonjudicial hureau of the s:mn(;,
department.

(5 S\}('h Judietal revision is not subject, therefore. to the usual General Staff
supervision. ;

The practice which obtains in the General Stalf of passing upon the opinions
of this oflice in such matters of pure law, is. obviously, as hurtful to proper ad-
ministration as it is inconsistent with legal principles. From the common-sense
point of view alone, how futike it is {o divect the attention of the General Staff,
military experts presumably knowing nothing of technical law, to the control
and supervision of the judicial functioning of the Judge Advocate General, who
presutiably ix thoroughly skilled in maiters of law and (rained to judicial fune-
tions. 1 can conceive a large tield in the vealm of militnry conduet and policy—
not of detailed administration—in which as I see it, the General Staff was
created to function and in which good results will be achieved only when they
are thus confined and devoted to lorger tasks. 1 address myselt to a situation
and not to sporadic instances of such adiministrations.  Considerable time of
that great body and also of this office is consumed in conferences and discus-
sions required by reison of such assumed poswer of supervision of the decisions
of the oflice in matters of tochnical law and judicial duty. I ean recall dis-
finctly my inability to get a General Stafi officer to grasp the usual technical
significance and the propriety of applying the legal principles usually expressed
in damnum absque injuria: res inter alios acta: generalia specialibus nen
derogant, and 1ige technical concepts. T can recall a recent instance of a plain
case of a lack of juriszdiction in which the Chief of Stafl personally functioned
for a considerable part of three «days in an endeavor to make up his mind
whether the error was jurisdictional, rendering the judgment null and void, or
was an error of law, simply requiring a reversal in my judgment. No war of
any coensequence  can o properly  be conduceted  with  such General  Staff
administration.

II1.

THE WHOLE ARGUMENT ON THE OTHER SIDE IS FOUND IN THI
CONTEXNTION THAT THE WORD “REVISE” HAS NO SUBSTANTIAL
MEANING BUT HAS REFIRENCE ONLY TO CLERICAL CORRECTIONS.

ONE SINGLE IFACT EXPOSES THE UTTER FALLACY OF THAT CON-
TENTION, AND HAD 1T BEEXN CONSIDERED MUST HAVE PREVENTED
AN EXPRESSION O THAT VIEW.

THAT FFACT IS THIS: THE WORD “ REVISE ™ IS AN ORGANIC WORD,
T WHICH SOLELY CREATES AND DEFINES THE DUTIES OF AN ENTIRR
BUREAU. CONGRESS WENT TO THE GREAT LENGTH OF CREATING
AN INDEPENDINT BUREAU IN THE WAR DEPARTMENT FOR THE
SOLE AND DE{LARED PURPOSE O HAVING IT “REVISE * THE PRO-
CEEDINGS OF ALL MILITARY COURTS. AND MADE THAT DUTY OF
REVISION THIE SOLE DUTY OF THAT BUREAU.

It is true that the word " revise' ax degeriptive of the duty of the Judge
Advocate General is found associated in the Revised Statutes with other
words that are not of an organic nature. DBut in construing the Revised
Statutes, if there hie doubt enocugh to justify construction, as there is not in this
case, the zutecedent legislation may and should he examined: and when ex-
amined, it can he seen that there can be no application of the doctrine of
noscitur a soetis, here: indeed. hocatise of the established meaning ot the word
“revise U there could have been no application of the doctrine under any
circumst: nees. ) .

The act of July 17, 1862 (12 Rtat., 398), was an act e<tablishing anew the
ofiice of the Judge Alvocare General, and no functions were established for that
oflice other than that enjoining that—

*“To his oftice shall be returned for revision all records mul proceedings of all
courts-martial and military commissions, and where a record shall he kept of
all proceedings had thereupon.”
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The declared purpose of having the records returned to this office was that
the ‘Judge Advocate General should revise them and make a record of his pro:
ceedings in revision. .

Again, the act of 1864 (13 Stat., 145) created a separate bureau of the War
Department for this special purpose in the following language: )

“ Qec. 5. There shall be attached to and made a part of the War Department
during the continuance of the present rebellion a bureau, to be known as.the
Bureau of Military Justice, to which shall be returned for revision the records
and proceedings of all courts-martial, courts of inquiry, and military. commis-
sions of the armies of the United States, and in which a record shall be kept of
all proceedings had thereupon.”

And in the following section, descriptive of the duties of-the Judge Advocate
General, the statute uses the words, “ He shall receive, revise, and have re-
corded all proceedings of courts-martial,” ete. These words describe his duties,
but the extent of revision is, of course, to be found in the fact that it was the
sole and single purpose of the creation of the bureau. The duties established
for that bureau in its origin are still included wjithin those of the office of the
Judge Advoeate General. Is it not opposed to common sense and reason to say
that the Congress of the United States went to the great length of creating a
separate bureau of this War Department for no purpose at all, or, at most, in
order that some inconsequential clerical change might be made upon the record?

It is to be observed that the unreported decision in the Masons case, a case

which I have been familiar with since 1902,. andd which for the moment, and

perhaps because of its utter lack of authority, I had forgot, holds that upon
the doctrine of noscitur a sociis the word “ revise” imports but clerical duties.
All that that judge said was said without evidence of any study of the statute
and without reference to antecedent legislation; and, furthermore, it was the
most patent dictum. :

But there is another reason why the word “ revise” can not be applied to
any substantial clerical change in the record. The record is made by the
court ; it can not be changed except by the court. The record can not be made
elsewhere. There is, then, no field for any clerical revision. ’

To be guided by this line of argument would be to hold that Congress created
an entire bureau, whose sole duty should be to dot the “i’s ™ that had not been
dotted, and cross the *“t's” that had not been crossed, and correct errors of
spelling and perhaps of grammar. and to substitute one’s personal view of cor-
rect punctuation for that which the court reporter had adopted. In other
words, Congress went to ridiculous length of establishing a bureau of the War
Department where sole objection was to correct the clerical inaccuracies of a
court reporter. .

But Winthrop accepted this dictum, withont examination, and we are en-
gaged to-day in nodding acquiescence to @ proposition which, had it. come

less well sponsored, would have been greeted with impatience.

IV.

“REVISE,” IN ITS EVERY SENSE—ORDINARY, LEGAL, AND TECHNI-
CAL MILITARY SENSE—MEANS TO CORRECT, TO ALTER, AND AMEND.
The Judge Advocate General’s brief, though concurring in the argument that
the word “revise ” represents purely clerical duties, does in a rather incidental
and delicate way suggest that the word “revise” as.here used may mean a.

review for the purpose of correction. If that were the acceptable view of the
statute, then Congress must have contemplated that the power of correction -

existed somewhere. But he does not follow that definition up, or rely upon it
.to locate the power of revision. The Judge Advocate General, so far as I
can find, has no real authority for any such definition. His own illustrations
fail completely. If a proof reader revises a copy, he himself changes it so as
to make it conform to some standard. The committee who report a proposed
revision of the law to Congress do not revise the law; Congress does it. The
committee do not revise the law; the legislature does, making the desired cor-
rection$ as revised. Those were the practical examples the Judge Advocate
General chose to rely upon. '

(@) The ordinary meaning of the word ‘ revise” is not to review for the
purpose of corrections, but to perform the act of correction. Look up the word
in the ordinary dictionary ; look around your-library at the “ revised editions ”’;
look at the “ Revised Statutes.” or “ Revised Codes.” and no doubt whatever
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can be entertained of its meaning. It is an active, decisive power that resultg in

a change in modifications of the proceedings revised. - Ordinarily “revise” is g-

broader word than “review.” espe(*i‘ﬂ]v s0 in the literary sense; and the two

may be distinguished in thit the former is active dnd decisive, the L1tter Dassive,
informatory, and advisory. In a legal sense, “revise” while less commonly
used in Anfrlo American law than “ review " as establishing supervising or ap-
pellate power, seems to be synonymous with it.

() In its legal sense the meaning of the word, as evidence by a multitude of
examples of its use, is unmistakable; and if the single example heretofore
given of its significance when used in statutes were “ persuasive” at all, those
to be given now should prove absolutely convincing.

The Judge Advocate General says that such examination as he has been abla
to make of legislative precedents “ fails to disclose a single instance in which
the power to modify. or reverse the judgments of inferior courts is deduced
from the word ‘revise’ without the addition of apt words specifically con-
ferring the power to reverse or modify.” And then, after referring to the use of
the word in the bankruptey statute cited by me, he said:

“This legislative precedent as judicially applied would, if it were properly
and accurately set forth in the brief, be most persuasive.”

My reference and reliance upon the word “ revise,” as used in the bankruptcy
statute, was quite _]ustlﬁed as showing that the word “revise™ as there used
means exactly what is here contended tfor—changing the proceedings of the
civil inferior courts of bankruptey so that they shall conform to law. Awd the
appellate power thereinbefore conferred in the statute was not what challenged
the attention of the court as a mea%me of their power over inferior proceed-
ings, but it was the woerd * revise.

Bur I submit the fol]owmg which ought to be conclusive:

(@) The word “revise” is the sole word used in the Constitution of Olegon
to confer full appellate jurisdiction upon the supreme court of that State,
and that court has given the word a fulsome meaning, even in the face of 1eg1s-
lation evidently de qrrned to limit it.

(D) The word * review ” is used by the Constitution of North Carolina as the
;«;let word for conferring full appellate power upon the supreme court of that

ate.

(¢) 'The word “ review ” is used by the Constitution of New York to confer
full appellate power upon the court of appeals of that State.

(d) Randolph’s plan for the Supreme Court of the United States was' con-
tained in the following resolution:

“ Resolved, That the Hxecutive and a convenient number of the national
judiciary ought to compose a council of revision, with authority to examine
every act of the National Legislature before it shall operate.” (Madison's
Journal of Federal Convention, p. 62.)

(e) Section 24 of the (,onbtltutlon of Illinoig, 1818, provided “ that the gen-
eral assembly may authorize judgments of inferior courts to be removed for
revision directly to the supreme court.” This language is peculiarly similar to
the language here discussed and none other was needed to confer appellate
power upon the supreme court of that State.

(f) “Revise” has a meaning here contended'for in Comtxtutlon of Cali-
fornia, Article X, 1849, 1879; Constitution of Alabama, section 3. 1819, and
Article IX, 1865; Constitution of Florida, Article XIV, 1838 and 1863.

(g) The Court of Customs Appeals has final dppellate jurisdiction over de-

. cisions of the Board of General.Appraisers, all of which is deducible out of

the word “review.” (Judicial Code, sec. 195.) The word as there used in-
cludes the usual appellate powers, .including the reversal of the Board of Gen-
eral Appraisers when the court is satisfied that the ﬁndma is wholly without
evidence or clearly contrary to the weight of evidence. (See U. S. v. Riebe,
1 Customs App., 19; Holbrook . U. S., 1 Customs App., 263; Carson ». U. S,
2 Customs App.. 105: In re Gerdau, 54 Fed., 143.) . -

(I} The decisions of the Cowmptroller of the Treasury over settlements of
accounts by the decisions of auditors 1& do&(uhe(l by the statute (act of July
31, 1894, 28 Stat., 207), as “a Ie\an and his decisions are referred to as
“ decmwns upon \uch revision.’

(4) Section 271, Revised Statutes, detining the power of the first comptroller,
provides as follows:

“The first COlllptIOllel in every case where. in his opinion, further delays
would be injurious to the United States, shall direct the first and fifth auditors

. its authority to review by way of certiorari an inferior court’s
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of the Mreasury forthwith to audit and settle any particular account which
such officers may be authorized to audit and to report such settlement for
revision and final decision by the first comptroller,”

(j) Section 482, Revised Statutes, defined the powers and duties of exam-
iners in chief in the Patent Office and provided as follows:

“The examiners in chief shall be persons of competent legal knowledge and
scientific ability, whose duty it shall be, on the written petition of .the appel-
lant, to revise and determine upon the validity of the adverse decisions of exam-
iners upon applications for patents and for reissues of patents and in inter-
ference cases; and, when required by the commissioner, they shall hear and
report upon claims for extensions and perform such other like duties as he

~may assign them.”

(k) Section 4914, Revised Statutes, defining the jurisdiction of the Supreme

" Court of the District of Columbia, provides:

“The court, on petition, shall hear and determine such appeal and revise the
decision appealed from in a summary way on the evidence produced before

" the commissioner at such early and convenient time as the court may appoint;

and the revision shall be confined to the points set forth in the- reasons of
appeal. * * *7

(1) “ Review ” is the sole appellate word used in section 330 of the Code of
Arizona establishing. jurisdiction upon the supreme court of that State.

(m) “Review” is used also to confer appellate jurisdiction upon the
supreme court in section 4824, Code of Idaho.

(n} “Review ” is thus used in section 7096, Code of Montana.

(0) “Review ”.is so used in section 654, Code of Utah.

(p) In State v. Towery, 39 So. 309 (Ala.), the question was as to the

" meaning of the word “revision ” as used in a clause of the constitution requir-

ing the legislature periodically to make provision for the revision:-of the
statutes. The court there construes the word in the usual sense of review,
alter or amend, and said with reference to the meaning of the word—*" Such
changes as are admissible are within the purview of the section.”

(¢) In State ¢. King County, 37 Pac. 489, 491 (Wash.), the court deduced

decision out of
the revisory.” Even the dissenting justice in that case admitted that the word
“revision " included the power here contended for, but held that in this case
it had reference only to those judgments which were already within the juris-,
diction of the court by virtue of some other appellate power.

(r) The word is, apparently, habitually used. as defining the power of courts
over municipal corporations, taxation boards, and insolvency proceedings (34
Cyc. 1723) ; and the word is used in that publication as indicating a revisory
power over criminals sentences (12 Cye. 783.)

The Supreme Court frequently alludes to its power * to revise the judgments »

of inferior courts. (See . G., the Dred Scott decision, 19 How., 453, etc.)
" Of course the fact that appelhte power is frequently conferred with great
particularity in such terms as “ revise, reverse, remand, altel amend, and set
aside ” places no logical or legal restriction upon the word “revise,” certainly
not when it is used alone.

Eleven of the State constitutions- confer tull appellate power in one or two
words, using none of those enumerated.

The term “revise” and *revision of proceedings,” having this general sig-
pificance, has been known to military law and procedure from time im
memorial.

It was known to the early mutiny acts preqcrlbmv that no proceedmg% should
be returned to be revised by the court more than twice.

In Tytler’s Military Law (1806), page 173, it is said with refererice to Bl‘ltlsh
military law that the King has no power of revision, but that that function be-
longs to the courts of 1ustlce He further says—

“All, therefore, that it is competent for His Majesty to do, if the sentence of
a court-mart1al shall not meet with his approbation, is to 01de1 the court to
review their proceedings, and even this power, as above stated, is limited ; for
the mutiny act declares ° that no sentence given by any court-martial and 51gned
by the president thereof shall be liable to be revised more than once.’”

It is to be observed that even at English law the power of revision of court-
martial proceedings and sentences is clearlv distinguished from the Crown's

power of pardon.
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“Revision of proceedings” and “proceedings in revision” are terms well
known to Anglo-American military law with reference to the power of courts
to reconsider and correct their own proceedings, judgments. and sentences.

In 6 Op. Atty. Gen., 203, Attorney General Cushing discussed this power of
revision with great thoroughness, saying in that connection: '

“ 1t is laid down as a thing not open to controversy in all the books of mili-
tary law that the supevior authority may order a court-martial to reassemble to
revise its proceedings and its sentence,”
citing for that authority Hough on Courts-Martial, page 29; McArthur on Courts-

Martial, page 136; Grifiith’s Notes, page 90; Kennedy on Courts-Martial, pages

229, 290; Anon., Observations on Courts-Martinl, pages 38-65; 'I'vtler’s Military
Law, pages 170-83S; James’s Collection, page 556; Simmons's Practice, 389 ; De
Hart on Courts-Martial, page 203 ; O’Brien’s Military Law, chapter 23.

This procedure, with the word “revise ” as deseriptive of it, is an established
part of our own military procedure, which occurs in daily practice, is treated
of in all texts and is recognized by that name by all our courts.

See Macomb (1809) ; Duane’s Mil, Dic., 1810; Scott’s Mil. Dic., 1864; Benet's
Military Law under “ Revision ”; also all military texts.

V. N

THE WORD “REVISED.” AS A MATTER OF FACT, IS IN NO SENSE
AMBIGUOUS, AND THERE IS NO ROOM [FOR CONSTRUING IT. IT
WOULD HAVE MADE NO DIFFERENCE, THEREFORE, WHAT THE AD-
MINISTRATIVE PRACTICE WAS OR IS. THE QUALITY O LAW IS NOT
IMPAIRED BY NONUSE. AS A MATTER OF FACT, JUDGE HOLT DID,
IN FORM AT LEAST, PRONQUNCE SENTENCES INVALID, AND DID NOT
CONTENT HIMSELEF SIMPLY WITH RECOMMENDING THAT PRO-
NOUNCEMENT WAS BY SUPERIOR AUTHORITY. HIS VIEWS AS TO
THE VALIDITY OF PROCEEDINGS WERE EXPRESSED IN TERMS
THAT SAVOR OF JUDICTAL PRONOUNCEMENT, AND THE ORDERS OF
THE WAR DEPARTMENT SO TAR AS EXAMINED SEEM TO RESPECT
THAT QUALITY BY CONFIRMANCE.

The meaning of the word is not fairly questionable. Furthermore, Senators
in debate referred to the power conferred as that of a court of review. Congress
seems to have had no doubt about it. In such a case practice can not govern.

In writing the opinion I went through the recoid books of a part of 1863, and
my notes of that search reveal that Judge Holt’s reviews very frequently ter-
minated with a declaration which, by its form and tenor. indicated. so far as
his office was concerned, judicial finality. It was common to conclude with
the statements: “ Therefore the sentence is inoperative,” “ therefore this fatal
"~ defect must prevent a confirmation of the record,” “ the sentence is fatally de-

fective.” “for error of law committed by the reviewing authority the sentence
is inoperative, notwithstanding the confirmation of Maj. Gen. Heoker,” “the
sentence as it stands is inoperative,” * the sentence is invalidd and should not he
enforced.” “the sentence rested upon such a record should not be carried into
execution,” and such like expressions.

“Sentence is therefore inoperative ™ occurs eight times: record is fatally de-
fective, and sentence should not. or can not, or must not. be enforced, or
carried into execution. or confirmed, sixteen times. The record shows that,
in the administration of those days, the Judge Advocate General was regarded
both by the President and the Secretary of War as the law adviser upon
matters of military administration and justice, and at least no power of com-
mand stood between him and those supreme authorities. It dlso shows that the
Judge Advocate General very freguently, indeed one might wsay, habitually,
returned the record direct to the reviewing authorities with instructions as
to errors of law and peinting out the necessity for correction where correction
could be made in oder that the sentence be held operative. That the examina-
tion, if not revision, of the records might be the more expeditiously made an
Assistant Judge Advocate General. representing preliminarily the Judge Advo-
cate General and his power, and not connected with any commander’s staff, was
stationed in a central situation with duty, as to proceedings, “ to call for such
as are not forwarded in due season, to examine them, to return for correction
such as are incomplete, and to give immediate notice of fatal defects to the

- proper commanders, that sentence may not he illegally executed.” (G. O. 230,
A. G. O, Aug. 16, 1864.)
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VI

THE JUDGE ADVOCATE GENERAL OF ENGLAND CERTAINLY DID
HAVE THIS POWER OF REVISION. (I AM NOT ADVISED OF HIS
PRESENT AUTHORITY.)

Clode (1869), vol. 2, pp. 359, 364, 360. While his letters patent do not clearly
define his duties, it was prescribed therein—
~ “He exercises the powers of a Supreme Court of Review, as regards the pro-
ceedings of all district, garrison, and general courts-martial whatsoever and
whensoever.” '

The following is quoted from Jones’s Military Law (1882), p. 94: X

“The J. A. G. and his deputy are always civilian lawyers, while the deupty
judge advocates, ‘who in England attend at B..C. M., are always military men.

“The J. A. G.’s Department forms a final court of appeals and hag the power

~of upsetting or ‘ quashing,’ as it is called, all proceedings of %. M. and it there-

fore takes no part in the actual preparation, conduct, or management of prosecu-
tions. ' .
_“The J. A. G. is a member of the Privy Council. He is generally chosen
from among barristers who are members of Parliament, and they stand or fall

" with the Government to which they are attached.

“All the proceedings of G. C. M., which at home must be confirmed hy the
Sovereign, are sent to the J. A, G., and the Sovereign confirms on his respon-
sibility as a Minister of the Crown, and acts on his recommendation.

“The J. A. G. is responsible to Parliament, hence a prisoner. if wronged, can

- appeal at law against him, for ‘ the Sovereign can do no wrong.’

“The duties of the J. A. G. are confined to the examination of the proceed-
ings as to their legality, whether the sentences are within statute laws, etc. The

.expediency of carrying out the sentence, or as to remission, ete., is not his

province; the C. in C. advises the Crown ou these points.” (Pp. 94-5.)

It must be remembered, too, that the civil courts of England exercise a far’

larger power over the judgments of courts-martial than do our own.
VII.

. WHENCE COMES THE ESTABLISHED POWER TO DECLARE PRO-
CEEDINGS NULL AND VOID FOR JURISDICTIONAL ERROR? AND
WHY SHOULD NOT THE LARGER POWER INCLUDE THE LESSER
RADICAL ONE OF CORRECTION OF LEGAL ERROR? .
Nobody essays an answer. Doubtless a reviewing authority, by statute, may

‘« disapprove ” a sentence because it is null and void or because it is bad for

prejudicial error of law, and I think that frequently it is said in our texts and
in our practice that a sentence is “invalid,” though not for jurisdictional error.
The larger power, in practice, is exercised here in the department. It is

‘extremely difficult for me to comprehend any reason that concedes to this

department the larger power but denies to it the lesser one.
VIII.

THE NECESSITY, IN THE NAME OF JUSTICE, OF LOCATING THIS
POWER IN THIS DEPARTMENT, AND PREFERABLY IN THIS OFFICE,

" WHERE LOGICALLY, AND I THINK LEGALLY, IT BELONGS, MUST BE
APPARENT TO ALL WHO ARE FAMILIAR WITH THE ADMINISTRA-

TION OF MILITARY JUSTICE.

In the first half of November, while I was in charge of the office, I set aside
the judgments and sentences in the cases of 19 enlisted men because of preju-
dicial other than jurisdictional error invalidating the judgment. The number
in which on established principles such reviewing power should be invoked
should be expected largely to increase. . .

Courts-martial are courts dealing with the right of life and liberty of all who
are subject to their jurisdiction, a number already beyond a million, doubtless
soon to pass into many millions, of our citizens. They are courts of law

“administering the law of this land, in accordance with the law of the lang, for
& great national purpose. Their judgments are judgments of law. Can it be

said that their judgments are beyond all legal inquiry; that though they may be

“arrived at in contravention of all law, if the court, according to the usual nar-

D
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row jurisdictional tests had jurisdiction, the judgment, though concededly
wrong for error of law, is beyond all correction?

There is to-day, as never before, an urgent, impelling necessity for such
revisory power; if not here, then elsewhere. It will not do to say that such
errors of law affecting the proceedings to the great prejudice of the accused
and rendering the judgment bad because thereof, are rare and for that reason
may be ignored. That doubtless was the reason.why the power was permitted
to remain not fully used or to drop into desuetude. But this day finds the
Army increased. tenfeld. A few more months hence it will have been increaseqd
twentyfold, and obviously a year hence the Army of the United States must
necessarily, if we are to take the part in this war that this Nation purposes to
take, consist of three millions of men. The oflicers of that Army must necessarily
be largely untrained oflicers, conscious, of course, of their great power, required
necessarily to exercise it. and exercising it necessarily without the most enlight-
ened judgment or consideration. It will consist of men just comé from the
‘shops, the factories, and the farms, unused to Army life, with its peculiar cus-
toms and its rigorous duties, willing but uninformed. With such elements,
errors upon the part of the officer on the cne hand exercising disciplinary
authority and on the part of the enlisted wan on the other subjected to such
authority, must be exceedingly numerous and resort to the disciplinary actions
through the agenciex of the court-martial frequent. 'The triers of the case will
be officers of the same class, and so frequently will be the reviewing and approv-
ing authorities. () portunity for resort to court-martial and opportunity for
error in the courts-inartial proceedings themselves will be largely multiplied
over those that obtain in normal peace conditions. There is chance for grave
error in the most enlightened legal system, but still greater chance in a legal
system Which necessarily must be administered by men unifornmed in the law,

and an immeasurably greater chance in the case of such an army as ours must -

necessarily be. I must assume that no man with the interest of the Army and
the country at heart and with the ordinary conception of the necessity of
maintaining justice in our institutions could doubt the advisability and the
necessity of establishing here or elsewhere such revisory power. :

I have no shame in confessing that I feel strongly about this, and not in
any contentious way. I am not impelled to file this brief because the Judge
Advocate General of the Army disagrees with me, nor the Chief of Staff, nor
other authority. I am entirely out of the field, of contention. I feel strongly
about it as a matter between a man and his fellowmen, between an officer and
the men. whom he should protect, between a man and the Army in which he
serves, between a soldier and his Nation. What happened to these men can
happen to me. A soldier has nothing but his service. He is honored by his
professional reputation or dishonored by the lack of it. Society has established

certain rules, which are its law and by which human conduct is tested. All
lawyers, at least, understand the methods of applying those tests. If the test
be not applied in accordance with the law, there has been no test. It is not

sufficient to say that a system of administration of criminal justice may not be
a fair and just system, though it -provide for no appeal, though the fact
remains that no enlightened system has ever permitted a judgment to remain
as final when reached in contravention of the rules of law. The question here
is whether or not, when, according to the well-understood principles of law and
justice, a judgment is concededly and palpably wrong, it must remain and per-
sist as the law of the land in condemnation of an individual while it is con-
-cededly wrong. It seems to me that a soldier, before suffering the extreme
penalty of death or other serious punishment, shoulq, on principle, be entitled
to have the proceedings of hig trial examined, not solely by the commander
convening the court in the field, but by a separate and independent authority,
who, skilled in the law, properly circumstanced, can with the necessary deliber-
ation and considerateness pronounce the trial free from prejudicial error. IEven
in the absence of statute it would be the duty of the department to endeavor to
discover or provide a means whereby such a wrong could be righted. In the

case that it could invoke a doubtful statute, it would be the duty of the.

department on all principle to resolve the doubt in favor of its jurisdiction to
apply such a remedy. Surely there can be no excuse for the department’s not
taking the remedial action which the statute clearly authorizes, indeed, I think,
requires it to take.
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. CONCLUSION.

This revisory power should exist; and I doubt not that when exercised with
judicial wisdom and discretion, as it must be if it is a judicial power at all,
under proper rules and regulations, it will prove a great help, and never a
hindrance, to safe and sound administration, and place military justice upon
a plane that will cause it to merit and receive, more than it ever has heretofore
received, the approval of the American people. I earnestly ask that this matter
may be conceived to be, as doubtless it is, one of prime and fundamental impor-
tance to our Army. . It is a matter affecting the relations of the Nation to its
soldiery; it is a matter at he very base of miliary justice as an institution;
it is a matter affecting justice under the law to the individual soldier. Justice
under law is as necessary to the American Army as it is to any other American

institution. _ .
S. T. ANSELL.

DECEMBER 10.

Senator SurHERLAND. I was going to suggest that since you referred
to the brief it might properly go in the record at its proper place.

Senator Tromas. In that connection, state as concisely as you can
its general purport, to save reading it. That will be more brief.

Gen. Axsern. I should have sald that we of the office felt very
keenly that we were right in the matter, and I may observe here that
Prof. (now colonel) Wambaugh, of Harvard University, filed a
special brief still contending for the correctness of our construction
of the statute. I have that here. g

Senator Tromas. I ask, Mr. Chairman, that that also be included

.in the record.

The CrArMAN. That may be inserted in the record if there is no
objection. '

Gen. Ansell, is there any personal difference between you and Gen.
Crowder, or is your only difference on the proper construction of the
statute ?

Gen. AxseLn. We have no personal difference in the world.

The CuamrMax. Have you personal feelings toward him because
of his attitude?

Gen. AxseLn. Not in the least.

‘Senator Kxox. 1 suppose you feel like the justices of the Supreme
Court who can not agree what the law is. " - )

Gen. Axsenr. Probably I felt, by reason of the fact that T was
there passing upon these questions day after day, more keenly and
{ar more sensibly that my view was right on this than I would have
felt if T had been detached and had been looking at it in more or less
of an abstracted and detached way, as a judge of the Supreme Court
would do. He would not be administering and applying the very
law he was passing upon. : '

The CuateMaN. You come in daily contact with it?

Gen, ANseLL. Yes, sir.

Inasmuch as we are putting in all these papers, I should like to put
in a proposed regulation by Col. Wambaugh designed to establish
under this power that we had deduced out of the statute what he
termed, and what by reason of the powefs it was to exercise was

properly termed, a national military court.

- 59.
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(The matter referred to was subsequently submitted and is here
printed in full as follows:)

Exrisrr D.

COL. WAMBAUGH’S PROPOSED DRAFWL OF REGULATIONS TO GOVERN THE COURT orF
REVISION. .
Novemser 10, 1917,
Memorandumn for Gen. Ansell.
$ub]ect Draft of an executive regulation e\tal)llslnng a national military- (ourt
of revision,

1. Under the authority of section 1199 of the Revised Statutes of the United

States there is established herehy in the office of the Judge Advocate General
-~ of .the Army a national military court of revision with authority to revise the
proceedings of all courts-martial, courts of inquiry, and military commissions.

2. The national military conrt will consist of three officors from iime to time
designated by the Judge Advocate General.

3. The national military court will take into consideration for purposes of
revision such general court-martial cases as may .be brought to its attention
by any party in interest. or by any member of the court, or.by the trial juidge
advocate, or by the officer having power to approve or disapprove the sentence,
or by any judge advocate, whether identified with the case or not.

4. The national military court will take into .consideration for purposes of.
revision such special or summary court-martial cases as seem to he of peculiar
1mpo1 tance.

The power of revision belonom0 to the national military court shall not
include the power to deal with a case before the oflicer appointing the tribunal
has finally dealt with it and shall not include the power to admit new evidence;
but it shall include (e¢) the power to approve or disapprove a finding and to
approve ouly so much of a finding of guilty of a particular offense as involves
a finding of guilty of a lesser included offense which in its opinion the evidence
of record requires a finding of only the lesser degree of guilt, and (/) the power
to approve or disapprove the whole or any part of any sentence, and (¢) such
other powers as may he assigned to the court hereafter.

6. The national military court will disregard such irregularities as are not
clearly shown to have injuriously affected substantial rights.

7. The Judge Advocate General will appoint from time to time officers to
serve as counsel on each side of the cases considered by the national military
court, and parties in interest shall also be entitled fo counsel chosen by

‘- themselves.

8. The national military court will announce from time to time rules for its
own procedure, not in conflict with regulations prescribed by the President,
and not in conflict with the Constitution. statutes, and treaties of the United
States.

9. The mere considering of a case by the national military court will not
serve to suspend the execution of the sentence.

10. A decision of the national military court will not have validity until
approved by the Judge Advocate General.

11. If so ordered by the Judge Advocate General a decision of the national
military court will be made public and will be accompanied with an opinion
stating the case and giving the reasons fo rthe decision.

BUGENE WAMBAUGH,
Major, Judge Advocate.

ExmisiT E.

COL. WAMBAUGH'S SPECIAL BRIEF FILED IN SUPPORT OF THE REVISORY POWER.

1. Section 1199 of the Revised Statutes of the United States, taking its lan-
guage from acts of 1866 (14 Stat., ch. 299, sec. 12, p. 334), and of 1874 (18 Stat.,
ch. 458, sec. 2, p. 244), that:

“The Judve Advocate General shall receive, revise, and cause to be recorded
the proceedings of all courts-martial, courts of inguiry, and military commis-
sions, and perform such other duties aﬁ have been heretofore performed hy the
Judge Advocate General of the Army.”

- _46)
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. 2. What is included within the power and duty of the Judge Advocate Gen-
eral to revise the proceedings of courts-martial?

3. The answer must depend upon the language of that section; and if the
language be ambiguous or seanty, the meaning attached to it must be affected
by the attitude of mind in which the language is approached. The language
certainly is not verbose, though, as will be pointed out later, the chief word used
is significant and enlightening, and there may be reason for discussing, in a pre-
liminary way, whether the power of the Judge Advocate General over the pro-
ceedings of courts-martial would be intended by Congress to be narrow or to
be wide.

4. In favor of a narrow consideration there are at least two things to be said.
In the first place, the testimony upon which the results of a court-martial are
based can not receive from the Judge Advocate General the exact weight to
which it is entitled, for stenography can rot communicate the appearance -of

. witnesses, their hesitation or eagerness, and the impression by them fairly

made upon the members of the court—in short, the atmospheré of the court
room. In the second place, to interfere with the findings of the court-martial
and of the appointing and reviewing authority may not unreasonably be deemed
as endangering of the prestige of the officers thus overruled, and hence a pro-
cedure to the detriment of good order and military dxsc1pl1ne .

5. Those considerations in favor of a strict construction of the Judve Advo-
cate General’s power and duty have been mentioned in order that they may be
seen not to have been forgotten.

6. The considerations on the other side are much more weighty. To begin
with, this is a remedial statute, and hence it is to be construed liberally in the
light of the perceived evil or danger and in the light of the intended result.
Notice the danger. It is, briefly, that skillful justice may not be received by
persons peculiarly appealing to the desire of Congress that justice be done and
be perceived to be done. The persons in question are, most of thein, private sol-
diers, very young men, far from home, and from ordinary advice and influence,
on the average not highly educated, not rich, performing, whether by reason of
volunteering or by reason of drafting, a service which is of the highest im-
‘portance to the Government. - Whether language tends to achieve careful justice
for such persons must be perceived to be intended by Congress to be construed
liberally. Again, courts-martial, though their members are unquestionably
conscientious, are composed of men not skillful in law or in the weighing of
evidence, and these men sit amid surroundings not well adapted to the achieving
of accurate results in such matters as these—surroundings not of books and &f
leisure, but of military cares, physical discomfort, and haste. In our Army the
difficulties surrounding a court-martial have always been perceived; and, in
consequence, the proceedings of a court-martial are, by our system of military
law, inefficacious unless and until there is an apploval by t he authority ap-
pointing the court. Indeed, the court-martial itself—that is to say, the persons
who are designated by the appointing authority, but who are commonly deemed
the only members of the court—may not unreasonably be said to be trented by
the law as no court at all, but as the equivalent of a commission making ex-
aminations and reporting recommendations. As the Articles of War of 1806
said (A, W, 65): )

“ No sentence of a court-martial shall be carried into execution until after
‘the whole proceedings shall have been laid before the officer ordering the same.
or the officer commanding the troops for the time being.” .

The articles of war in the Revised Statutes (A. W. 104) are to the same
effect, viz:

o \*o sentence ot a4 court-martial shall be carried- into execution until-the

“whole proceedings shall have been approved by the officer ordering the court,

’01 by the officer commanding for the time being.”
‘ The words in the present altlcle of war are substantially the same (Art

“Ng sentence of a cour t-m,ntm] shall be carried into execution until the

" same shall have been approved by the officer appointing the court or by the

officer commanding for the time being.”

. 7. To refine. one¢ might say that the war court is composed of both the
court-martial and the appointing authority or, conceivably, that it is com-
‘posed of the appointing authority alone. To go into refinements is unnecessary.
What is important is to notice that though the court-martial and the appointing
-authority undoubtedly counstitute a’ tribunal as regular as any other known to
‘the law and a tribunal both argumentatively and expressly recognized in the
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Constitution of the United States, nevertheless, the tribunal, in each of its
parts, needs supplementing. . : .

8. It has already been pointed out that the proceedings of the members who
participate in the hearing need and receive investigation by the appointing
authority. It must now be pointed out that the appointing authority, though
certainly deserving high re:pect, can not be said to be ideal for the present
purpose. The appointing authority is a busy military officer whose specialty
is not the ascertaining of law and the weighing of evidence. Although he hag
the assistance of a department or division judge advocate, the surrounding
circumstances are unot perfect; and hence, it is easy to believe that Congress
contemplated as desirable a substantial power of revision to the end that the
soldier may find himself dealt with as cavefully and skillfully as is a civilian
offender. Further, even though the appointing authority be expert and full of
leisure, there is a sub: tantial danger that the appointing authorities throughout
the Army will not bring to pass equivalent sentences for equivalent offenses,
and that thus, taking a wide view of the whole Army, there may be such lack
of uniformity as may amount to grave injustice.

9. Further, it must not he torgotten that military tribunals are admini: trative
in their nature, and that when customs officers and other administrative oflicers
rule upon rights—though merely rights of property—it is not uncommon to hear
that due process of law requires an appeal-—whether an appeal to the courts
or merely an appeal to a superior officer.

10. These are reasons enough for expecting Congress to establish for military
tribunals some sort of appellate procedure. bringing the whole matter ultimately
before an expert. . '

11. Such considerations furnish the atmosphere surrounding the stuatute, and
they show that one should receive with cordiality the provision that the
Judge Advocate General shall “ revise ” the proceedings of all courts-martial.

12. Yet, is not the word “revise” clear? Does it not mean some active
procedure by the Judge Advocate General, and some procedure regarding mat-
ters of consequence? Can the word mean that the Judge Advocale Genersal is
merely to correct spelling, punctuation, and grammar; and if he is to do some-
thing more than that, who shall ray that he is to stop before he has done the
whole of the task which the foregoing discussion has shown to be desirable?

13. The word “revise” is not a technical word of Anglo-American law. It
is used now and then in statutes. The construction which has been given to
iE in statutes not dealing with military matters shows that as regards pro-
cedure the word “revise” or the word “revision” has a wide meaning. It
is enough for the present purpose to notice what is the meaning given in
military law to the word “revise” and to its related word “ review.” It will
be found that the word “review” has a wide meaning in military law, and
that the word “revise ” has a still wider meaning. The power of the appoint-
ing authority, called in military books the reviewing authority, is thus
deseribed in the present article of war 47:

“The power to approve the sentence of a court-martial shall Le held to
include:

“(a) The power to approve or disapprove a finding and to approve only so
much of a finding of guilty of a particular offense as involves a finding of guilty
of a lesser included offense when, in the opinion of the authority having power
to approve, the evidence of record requires a finding of only the lesser degree of
guilt; and

“(b) The power to approve or disapprove the whole or any part of the sen-
tence.”

14, Wide as is the power of the reviewing authority, the power of revision is
still wider. When the reviewing authority refers the case to the court-martial
for revision—though, to be sure, that procedure is not mentioned in the Articles
of War, and now rests wholly on military custom-—the power of revision is
understood to include a change in the finding and in the sentence. This wide

meaning of the word “revision ” is described in all books on military law. It .

is enough to cite the books from the beginning of the nineteenth century to the
year of the adoption of the statute in question. The citations are as follows:
Tytler’s Military Law, 1806 edition, pages 169 and 338; McCombs’ Martial Law,
1809 edition, page 32 ; Duane’s Military Dictionary, 1810 edition, page 600, under
the word “revise”; Scott’s Military Dictionary, 1864 edition, under the word
“revision ”’ ; Benet’s Military Law, 1868 edition, page 169.

15. In the light, then, of the circumstances and of military custom, the Judge
Advocate General’s power regarding the proceedings of courts-martial, as now

_ printed in full, as follows:)

TRIALS BY COURTS-MARTIAL. 63

given by the Revised Statutes through the word * 1'e_vise,” goes beyond the mers
examining and filing which was the power before this stqtute was passed. It is
not surprising to find that the statute used a word .wl_nch enlar.ged the Judge
‘Advocate General’s power, for the statute itself recognizes that it enlarges the
Judge Advocate General’s duties, since it expressly_ says:

“The Judge Advocate General shall receive, revise, and cause to be rqcog'ded
the proceedings of all courts-martial, courts of inquiry, and military commissions,
and perform such other duties as have been heretofore performed by the Judge

Advocate General of the Army.” ,
’ EUGENE WAMBAUGH,

Major, J. A., O. R. C,, :
Assistant to the Judge Advocate General.
DrcEMBER 1, 1917.
The Cuarmax. If there is no objecticn, that may be inserted here.
I will say to you, Gen. Ansell, that you will have an opportunity to
read over this and you may insert these records at the places where

you wish them inserted.
Gen. AxserLn. I thank you very much. .
T think it ought to be stated for the benefit of the Committee that

this thing did not die with my filing of the brief, or the two briefs,
and Gen. Crowder’s reply (see Exhibit F) and the ruling of the

Secretary of War (see Exhibit G). ) .
(The matter refered to was subsequently s1_1bm1tted and is here

ExHiBIT T
GENERAL CROWDER'S SECOND BRIEF IN OPPOSITION TO THE REVISORY POWER.

WAR DEPARTMENT,
QFFICE OF THE JUDGE ADVOCATE GENERAL,
Washington, December 17, 1919.

My DeaRr MR. SECRETARY : Herewith is Gen. Ansell’s reply brief on the question
of whether or not appellate power to revise, modify, and affirm findings and sen-
tences of courts-martial is, by the terms of section 1199, Revised Statutes, vested
.in the Judge Advoeate General of the Army. L

You will recall that on November 10 Gen. Ansell submitted, for your personal
consideration, a brief which purported to find in said section this appella!:e
power in the Judge Advocate General. His conclusion was reached on five main
points of argument: . . .

(1) That the legislative history of the statute shows that the intent of Cop-
gress was to vest the Judge Advocate General wih his power;

(2) That the administrative history of the statute disclosed that the power
had been actually exercised by Judge Advocates General of the Army durmg
the Civil War and until about 1882; .

(8) That the word “revise” (which was.the only word that_ could be con-
sidered as such a grant), as used in other statutes, specifically in the Eedeml
bankruptey statute, had been discussed by a United States court as having suf-
ficient amplitude to convey appellate power ; .

(4) That the courts of the United States had never passed upon the power;
and . - . .
(5) That the Judge Advocate General of the British Army is vested with

an analagous power. o

You passed Gen. Anséll’s brief to me and asked me to submit to you my
views. : R )

I replied to each one of the foregoing propositions, in spbstance? as fo_l]ow.sz

(1) That the legislative history of the- statute was without significant in-

cident; : L
(2) That the records of the Judge Advocate General’s Office showed no

exercise of this power by Judge Advocates General; but, on the contrary, dis- |

closed many instances where such power, if it existed, would have inevitably
been exercised had it been contended for, but which was not exercised:

(3) That Mr. John Tweedale, chief clerk of the War Department, in 1882,
had made an affidavit for use in the case of In re Mason, to the effect that
he, as chief clerk, knew of no instance where the Judge Advocate General of
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the Army had in any official communication or report relative to the proceed. = =¥~

ings of general courts-martial, proceeded to act as an appellate judicial ay-
thority; but that his action was only to revise; in other words, to examine
and make recommendations, either to the "eneml of the Army, when Llnt
officer had appointed the court, or otherwise to the Secretary of War.

(4) That the word * revise ” was not relied upon in the Federal bankruptey
act to confer appellate power, which power was granted in express terms else-
where in the same section cited in Gen. Ansell’s brief, and that in its com-
mon'y accepted definition the word * revise ” did not import such a grant,

(5) That the United States Circuit Court for the Norther District of New
York had considered the question almost in the precise terms in which it wag
presented for your consideration, and had explicitly denied that section 1199,
Revised Statutes, granted any such power to the Judge Advocate General,

(G) Finally, that a study of the organization of the British Army disclosed
that the judge advocate general of His Majesty’s forces had not exercised
such powers,

Gen. Ansell now submits to you, through me, a second brief, still contending
for the same proposition., He first addressed himself to the evils he would
remedy. He shows that a great number of oflicers, not familiur with court-
martial procedure. have lately been included in the Army, and that there is
danger of grave error in court-martial proceedings, even when reviewed by
judge advocates and approved by duly constituted reviewing authorities. He
shows that the exercise of the pardoning power is often not sufficient to restore
an officer or a soldier, who has been wrongfully convicted, to his full rights,
He argues very strongly from these premises that it is both expedient and
necessary that some corrective power should exist which shall have the effect
of nullifying even approved findings and sentences of courts-martial, and that
we should not be remitted solely te the pardoning power to correct fatal errors
of courts-martial and reviewing authorities. Ile cites again the mutiny case,
to which your attention has heretofore been called, as an example, and says,

. I think justly, that there are other cases, happening particularly since the
outbreak of war. which demand the exercise of such corrective power; and
down to this point I follow him with substantial concurrence without, how-
ever, being able to concur with him that this power has been granted to the
Judge Advocate General by section 1199, Revised Statutes,

Gen. Ansell’s argument presents, about as strongly as it could be presented,
the necessity for an appellate power. But this question is not a new one,

Whether such a power should be created and whether the service would gain.

‘or lose by such provision has been discussed in service literature since 1885;
but never, so far as I can inform myself, has it been suggested in this prior
discussion that this appellate power could be deduced from section 1199, Revised
Statutes.

“ The lawyer’s mind is not particularly shocked by the fact that there exists
in military jurisprudence no court of appeal. The Supreme Court of the United
Stetes hay held too often. and too clearly to require citation of authorities,
that it is no objection to a grant of jurisdiction that the grant is original and
‘also final; also that there is no constitutional or necessary right of appeal.
"There is, therefore, no fundamental reason why court-martial jurisdiction, as at
present constituted, should be disturbed. The argument which has heretofore
prevailed is that there are substantial reasons of expediency and good admin-
istration why it should not be disturbed. War is an emergency condition re-
quiring a far more arbitrary control than peace. The fittest field of application
for our penal code is the camp. Court-martial procedure, if it attain its pimary
end, discipline, must he simple, informal, and prompt. If, for example, all the
findings and sentences of courts-martial in France must await finality until the
records be sent to Washington. we shall ¢reate a situation very emh‘umssmo to
the success of our Armiex. Such a proposition should hardly be seriously ad-
vanced, and it would he very difficult to defend on principle legislation provid-
ing appeal in some cases and denying it in others. Yet if we legislate at all on
this subject we ghall be given to the necessity of doing that very thing.

You have recently issued orders which will be corrective of some of the em-
barrassments referred ‘to by Gen. Ansell, and I shall shortly submit for your
congideration further orders which will, I think, carry corrective action still
further and perhaps afford the measure of relief called for.

E. H. CROWDER.
Judge Advocate Generdl.

"The SECRETARY OF WAR,

‘always o question of judgment, resting in legislative discretion.

" caused the offense.
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ExHIBIT G.

THE SECRETARY OF WAR'S RULING.

. » DecEMBER 28, 1917.

Memorandum for Maj. Gen. Exocu H. CrROwbhER:
I have read with interest-and close attention the vigorous brief.of Gen. Ansell

‘on the question as to whether or not appellate power to revise, modify, and

affirm findings and sentences of court-martial is conferred upon the Judge Ad-
vocate General of the Army by section 1199 of the Revised Statutes.

It is impossible not to admire the earnestness and eloquence with which Gen.
Ansell presents his view. I'or the most part, however, the argument runs to the
pecessity of the power rather than to its existence. It may very well be that this
power should exist, either in the Judge Advocate General or in the Secretary of

. War, advised by the Judge Advocate General, but if I were asking Congress at’

this time to give that power, I should feel the necessity of so limiting the lan-
guage of the donation -as fot to -paralyze the disciplinary power of the com-
mander in chief of the Expeditionary I'orces who, it.seems to me, is in a situa-
tion where grave consequences might be entailed by inconclusive action on his
part.

Generally. the administration of justice is-a compromise between speed and .
certainty. - The close cases and majority-of-one decisions of our supreme courts
would justify the belief that, if there were other courts more supreme in many
of these cases different results might finally be ohtained; and vet somewhere
there has to be and end to litigation, and to that end, therefore, finality is
There is noth-
ing infrinsically abhorrent in the idea of finality in judgments of courts-martial
approved by the reviewing authority. Whether or not, however, injustices are
likely to arise from such a course which would outweigh in gravity the delays
necessary to perfect a complete review on appeal is a question about which
dlffelences of opinion may well -exist. )

- These considerations have little to do with the immediate question, which is
whether or not the use of the word “revise ” is legally a donation of appellate
jurisdiction. Gen. Ansell cites the act of .July 17; 1862 (12 ‘Stat., 598, p. 20
Ansell brief), as directing the return of records of courts-martial to the office
of the Judge Advocate General for purposes of revision—on page 21 of his brief,
he cites the act of 1864 (13 Stat., 145) generally to the same effect. It would be
interesting to know whether spmmary execution of judgments of courts-martial
was at that time also contained in the laws of war. Obviously, if such summary
executions were authorized, the subsequent return of the record for revision
could not be held to be for appellate review, since it would be a vain thing to
review the record after the execution of judgment.

If the word “revise” is to be held to confer appellate jurisdiction, as dis-
tinguished from jurisdiction in error, what provision has been made for a re-
trial or trial de novo, for the summoning of witnesses, and for doing what
justice may require in the case. For instance, a report may come to the Judge
Advocate General’s office which contains radical errors of law. Has the Judge'

- Advocate General the right to set aside the proceedings and direct a new trial

to be had before the same or a different court, or may he summon the parties'
before him with the necessary witnesses and become himself a court-martial, or
is he remifted to a quashing of the whole proceedings and restoration of the
defendants to -their original status, protected from subsequent prosecution by
the bar of former jeopardy? In other words, just what procedure is contem-
plated in the cases which Gen. Ansell has in mind?

I have not the facts in the mutiny cases in my mind, but as I recall it, Gen.
Ansell ordered the discharge of those convicted of this mutiny, and I assume
he felt himself without power to direct the trial of the officer whose misconduct
I presume he- felt equally without power to examine iirto
such minor derelictions as may have attended the conduct of the men tried for
the mutiny, who, even though they may have been guiltless of mutiny, may yet
have been derelict in other ways with regard to that incident, which a com-
plete administration of justice could be in a position to take notice of.

I would be glad to have your views upon the two questions suggested here:
(1) With regard to the coexistence of the power of summary execution with
the power of revision in 1862 and 1864. and (2) The sort of appellate procedure.
involved in the power to revise, according to the view: qccepted by Gen. Amell
and his associates.

106604
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I am not undertaking to decide this question at this time, but T would he
glad to have the further orders to which your memorandum of December 17
refers brought to my attention as early as possible, with your own recommen-
dations as to how far we should go in this matter by executive order, and to
whatt extent legislative redress should be sought.

I am sure that you and I both sympathize with Gen. Ansell s main purpose,.

which is to establish such processes as will throw around every man in the
Army, whether private or officer. the surest safeguards and protections which
can he devised against either error of Iaw or passion or mistake of judgment at
the hands of those who try him for offenses involving either his property, his
honor, or his life.
. Cordially, yours,
NewToN D. BAXER,
Secretary of War.

- It was not a matter that could be thus disposed of, because we were
faced every day with the necessity of doing somethlnﬂ to secure jus-
tice and we had to break away from the pmctlcc which- the strict
ruling of the Secretary of War would have required. (See Exhibits
“H” “I” ‘lIld “ ”)

KxHisIT H.
GEN., ANSELL'S MEMORANDUN RECOI\[I\[[‘JNDI.\"G_ THX ESTABLISHMENT OF A
REVIEWING OFFICER IN FRAXNCE.

OFFICE OF THE JUDGE ADVOCATE GE NLR AL,
Washington, December 22, 1917.

Memorandum for the Judge Advocate General.
Subject: Certain administrative measures affecting justice and discipline m
the Army.

1. It is my juadgment that you slu)ul(l give immediate consideration to the
following matters:

(¢) Regardless of your views or mine upon the question of the revisory
power of this office, orderly administration as well as justice requires that
sentences of death and sentences resulting, if executed, in immediate expul-
sion from the Army, should not be executed until the proceedings may be
reviewed for prejudicial error by an officer of and representing this bureay,
and not of the administrative statf and representing the officer ordering the
court and his power. In order that there might he no delay in such review
of plo(’eedinus, reviewing authorities should he instructed to forward to the
reviewing officer of this bureau all proceedings without a moment of delay.

(b) The above consideration would require the establishment in France of
such a reviewing officer, with duties as indicated. This administrative method
would involve nothing of inhibited delegation of power. Assuming, as I have
held, that the revisory power is in the Judge Advocate General of the Army,
it is not necessary as a matter of law, as indeed it is not practicable as a
matter of fact, that that officer function personally in each case. The function
is a function of office; the statute originally establishing the Bureau of Mili-
rary Justice clearly so indicated, provided for assistants and empowered them,
in effect, to perform the duty, under the general supervision, of course, of the
head of the office. .

*® * Lk * * ® . %

S, T, ANSELL.

ExHIBIT 1.

MEMORANDUM IN SUPPORT OF AN EXTENSION OF THE PROPOSED ADMINISTRATIVE
REMEDY AND THE ESTABLISHMENT OF A REVISORY AUTHORITY IN FRAXNCE.

WAR DEPARTMENT,
OFFICE 01 THE JUDGE ADVOCATE (:lu.\hR;\L,
- . Washington. Janmuary 9. 1917.
Memorandum for Gen. CROWDER.
Subject: Revision of court-martial proceedings.

1. I have just been advised of the step taken by the Secretary of War to
prevent the execution of possible illegal death sentences in the United States
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by réquiring that the record be transmitted to the department and reviewed
here, that its legal correctness may bhe assured hefore execution. While: a
step in. the right direction, I deem it my duty to say that in my judgment it
falls short of the requisite degree of remediality in that it is not applicable
generally, nor to all those sentences which, unless stayed, mean separation of a
man from the Army and placing hiim, in a practical sense, beyond the reach of

‘remedial power subsequently exerted.

2. I see no reason why the same measure of reliet should not be extended
to dismissal and dishonorable discharge; nor do I see any reason why it
should not be made applicable to our forces in I'rance, as well as elsewhere
all of which could, with the establishment of a proper and practical system of
revision, be .done w1thout evil administrative result and to the advantage of
law and justice.

3. This would require the establishment in France of an office representing
the functions of the Judge Advocate General, the duties of which would Dbe
practically those defined in G. O. 230, July 16, 1864, establishing such reviewing
office in Louisville. For your information, I quote that order.

“I. Col. William M. Dunn, Assistaut Judge Advocate General, will take post
at Louisville, Ky., at which place the office of Assistant Judge Advocate Gen-
eral is heleby established.

“All records of court martial and military commissions. w hich are required
by Regulations to be forwarded to the Judge Advocate General, will be sent
by officers ordering such courts or commissions within che military depari-
ments of the Ohio. the Tennesse¢, the Cumberland, and Missouri, Arkansas and
Kansas to the Assistant Judge Advocate General, at Louisville.

“ With reference to records of courts and commissions it will be the (uty of.
the Assistart Judge Advocate General to call for such as are not forwarded
in due season, to examine then:. to return for correction such as are incom-
plete, and to give immediate notice of fatal defécts to the proper commander,
that sentences may not be illegally executed. He will forward -all complete
records to the Judge Advocate General, but will not be expected to prepare re-
ports on them unless specinily instructed to that effect by the Judge Advoeate
General. )

“II. The Assistant Judge Advocate General will be allowed the number of
rooms as office, and fuel therefor, assigned to an ‘\SQth‘Illt Quartermaster Gen-
eral in paragraph 1068. General Regulations.

*“ By order of the Secretary of War:

: . “H., D. TowxSEND,
“Assistant Adjutant General.”

Such an office located conveniently to our general headquarters, could give
that thorough, disinterested, and judicial review of such sentences necessary
to assure then' correctness without considerable or injurious delay.

. 4. The review of all cases. including those which carry sentences separating -
a man -entirely from the service, should be expeditious—not so much that pun-
ishment shall be swift as that injustice be not suffered. The power of revision
should not be limited to approval or disapproval, but should include all powers
possessed. by reviewing authorities. When I wrote the original opinion upon
the subject I had several of the assistants suggest regulation to govern the ex-
ercise of such power and it was then generally agreed that—

“1. The power of revision shall not include the power to deal with the case
before the officer appeinting the tribunal has finally dealt with it, nor the power
to admit new evidence or otherwise retry the facts.

«9 Tt shall be confined to a review of errors of law injuriously affecting the
substantial rights of the accused, and as thus confined and for the limited pur-
pose of corrections such errors of law it shall include— -

(¢) The power to declale a proceedmor finding, or sentence void for w'lnt
of jurisdiction.

“(b) To disapprove a finding md to .mpw\e only so much of a finding of
cuilty of a particular offense as involves a finding of guilty of a lesser lncluded
offense when the evidence of record requires a finding of only the lesser degree
of guilt,

“(¢) To disapprove the whole or any part of any sentence.

“(d) Such other revisory power not exceeding the general scope and purpose
herein prescribed as may be found necessary for the correction of such errors.

«3, Tn.a case in which such power is inadequate for the correction of such

_errors the power shall include the right to return the record to the proper

authority that the tribunal may make the necessalv 1'ewsmn or to transmit
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it to the Secretary of War with a recommendation for a proper exer
the pardoning power.” " proper exercise of

5. I think no doubt need be entertained but that such a system of revision
would be workable, nor is it of more than academic interest to determine
whether the power finds its source in the inherent relation of the President
to the Army, or in the statutory donation of Article 38. or in the revisory fune.
_tlons of the Judge Advocate General established by section 1199, Revised Stat.
utes, though. of course, T think it is clearly established in the latter section and
not otherwise.

S. T. ANSELL.

IixHIT J.

GEN. ANSELL'S MEMORANDUM COMMENTING UPON THE PROPOSED ADMINTSTR ATIVE
' REMEDY. .

WAR DEPARTMENT,
OFFICE OF THE JUDGE ADVOCATE GENERAL,
Washington, January 12, 1918.
Memorandum for Gen. CROWDER:

1. You want my views upon Maj, Davig’s proposed rule of procedure.

(@) It is. if legally correct, a step—though a weak and uncertain step—in
the right direction, in that it gives large partial recognition to the existence of
a power somewhere wliich will prove helpful and salutary.

(h) It is faulty as a definition of revisory power, in that it regards that
power as having application only to that very limited number of cases in
which sentences should be staved.

(¢) Above all, however, it is, I regret to say, fundamentally wrong as a
matter of law. The theory is for the reviewing authority to approve the judg-
ment but suspend its execution until he can be advised of the correctness of
the judgment itself; and if advised of its incorrectness, then to revise it him-
self. Having once approved the judgment, it passes Dbeyvond his power to
amend, and such power of amendment, if it exists, must he found elsewhere.
On the other hand. if the stay of execution affects the judgment itself and
makes it conditional, or holds it in gremio legis. as it were, awaiting further
action by the reviewing authority, then it is not final and can not be revised

here at all. If the reviewing authority does not take final action, there is -

nothing for this department to revise. If he does take final action, then the
judgment passes beyond his power to revise. Take those sentences revised in
this office in due course and without stay, which will constitute the great ma-
jority of cases. In such cases the action of the reviewing authority is unques-
tionably final; and if there is to be revision of the judgment at all, it con-
‘cededly must be done by some authority other than the reviewing authority.
In such cases surely the department would have to exercise the power. Viewed
from whatever angle, it is perfectly apparent-that the source of the authority
is in this department and must be exercised by this department, if exercised at
all. No system can be devised whereby the convening authority revises his
own judgment at the mere suggestion of this department. )

(d) The rule, even if it were unquestioned as u matter of law, is '(:ontrary
to all administrative principle. The corrections to be made are corrections of
errors of law discovered upon review here. What reason can there he to require
this office to review for errors of law. and then be denied the power of correction?
In any system of law jurisdictions must be defined. Powers must be located,
and they must be powers, not requests. If left undefined, or resting upon mere
comity, the system is not likely to stand. The test would come sooner or later,
after perhaps a multitude of disagreements. It adds to the administrative
burden and the time required to finalize a judgment. .

2. T wish I could give concurrence to something which, though less than the
full power, would be satisfactory to you and the Secretary of War, and would
serve, at the same time, as a partial remedy. I can not. I may be permitted to
say, however, that the limitations which the rule seeks to place upon the ex-
ercise of revisory power doubtless have their origin in a fear of the consequence
of a full exercise of that power. Not sharing that fear, I can not sympathize
with the limitation., Even if I could agree, as I can not, that such limitation
has a basis in law, the power, if it exists at all, should be exercised in full.
Otherwise, it should be entirely denied. Safety lies in taking one course or the
lother, and not in a compromise. :

: - _ D
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~3. I have given this question of revisory power the best that is-in me. I see
no reason whatever. to hesitate at the adoption of that definition of revisory
jurisdiction which is found in my recent memorandum and which was adopted
after most thorough consideration upon the part of many of the assistants of
this office as what the law requires. I do not believe, as much as I should like
to believe, that what Maj. Davis proposed is sound in law or will prove safe in
practice. I regret, therefore, that I can not advise you to adopt it.
: 8. T. ANSELL.

The Cuarman: As a matter of fact, you have been unable to revise
any of the records or sentences of the court, except in so far as the
commanding officer who convened the court consented to it upon your
recommendation ¢ ’

" Gen. AxsrrL. That is true, sir.

.The CmairmMan. You have no innate power under the other con-
struction of the statute to do it?

Gen. Axsery. No, sir.

Senator SurnerLAnDp. Have you not recommended in many in-
stances the. confinement of prisoners to the disciplinary barracks
instead of to the penitentiary.? :

Gen. Anserr. Yes,sir. T think it ought to be said in fairness to the
officers who have been with me in the office—and I think it can be
truthfully and fairly said—that we have taken a far more liberal view

" of military procedure and military punishments than has ever been

taken before in my time in the Army. I feel that that has been to a
considerable degree due to the fact that, of course, the great majority
of our officers were lawyers who were commissioned and come to us
from civil life and brought to us the views of ordinary civil juris-
prudence. They have, of course, recognized such differences as must
be observed between military and civil jurisprudernce, but it has been
the controlling practice of our office, wherever we have had occasion,
to see that military justice is administered as nearly as possible in
accordance with those well-established principles of jurisprudence,
and the methods of exercising judicial functions which are declaratory
of our own sense of natural justice, as well as of the well-estahlished
eommon-law principles that govern us.

Now, the second brief, the brief which I filed with the permission
of the Secretary of War and with Gen. Crowder’s permission, is this.
I shall not read it, thongh I would ask that it be inserted in the record.
(See Exhibit C.) I would like, inasmuch as it has been suggested
that I do so, to call attention of the committee to the points made
here. :

Point one was that the action taken by the Secretary of War upon
the advice of the Judge Advocate General has been taken under very
evident misapprehension. That action, I say, was clemency action,
not affecting” but presuming the. legality or rightfulness of the
judgment. I say here that such action is predicated upon the cor-
rectness of conviction; and the acceptance of such an act of grace
by these innocent men necessarily implies a confession of guilt of a
crime, which, upon well-established principles of law and justice,
they never committed. That is regarded as one of the most heinous
crimes, and properly so, known to military law—mutiny. Justice is
a matter of law and not of Executive favor.

Second, it is as regrettable as it is obvious that those who oppose
my views do not vision in the administration of military justice what

'
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the new Army of America will require, nor do they even see what
the present is revealing; they are looking backward and takin
gzlénfs;tla?.f a reactionary past, whose guidance Wiu prove harmful if
~Then, under a subhead, I go on to say that the views of
sistant Chief of Staff and the Inspector G?:aneral savor of profzgsgoﬁzl
absolutism. This was broad language, but I felt then, and I ‘still
feel, that, occupying the position I did, justice required me to state
Trankly my views. The Chief of Staff and the Inspector General of
the Army have been allowed to pass upon the questions of what effect
the ruling T had made would have upon the discipline of the Arm
Their views, I thought, were views that could not possibly meet tli;
_requirements of the situation as it then existed and was bound to
'f’.‘\f:,lst during this war with this large Army just brought from civil
ife.

The present views ave anachronistic. I honestly believe it. The
are given a backward slant through undue deference to the theory o}j;
an 1llustrious text writer as to the nature of courts-martial, a theor
which the jurisprudence has never adopted but distinctly de’nied. Y

That text writer was Col. Winthrop, really the Blackstone of mili-
tary law, and an author whose commentaries and whose judgment are

~ entitled to the very greatest respect. He was writing 'maa:ny years.
agp.. He was sound whenever he commented upon the law as it was,

but he was not sound, and few men are sound, when they undertake to

measure the future by the law as it has been laid down in th
the present; and that is certainly true with respect to milit?nl‘)s?slta%r
so_different was the old-time establishment from an Army such as
this. Winthrop’s theory was that courts-martial are not judicial
but executive in character. T say, Winthrop’s theory was wrong in
reason; Winthrop’s theory was wrong upon principle and precedent
The teachings which followed upon the premise that courts-martial
:I{ﬁ)mlt exgcuhg*e ?%?HC%[QTS’ haveqa]ready been disapproved of by the
Supreme Court of the United States, 3 Var art:
- sti%l o ed States, though the “ ar Department
may add that the legislation of Congress itself has pr
out of the old-time theory and not in recog%ition of, bl?tqisn pdle?fceereeiicl
to, a more recent decision of the Supreme Court of the United States
which I would like to advert to a moment later. o
It was Winthrop’s theory that courts-martial were not courts at all;
that they were but executive agencies. He stood for that through
thick and then and for years but few were heard to question him He
argued this way: That inasmuch as courts-martial are not c'ourts
under the judiciary clause of the Constitution, as, of course, they are
not, they were not courts at all, when we know that we have courts
all around us that are not organized under the judiciary clause of the
Constitution, but under a special clause of the Constitution. For
instance, a‘ccqrdu}g to Col. Winthrep’s theory. the courts of the Dis-
trict of Columbia, organized under that special provision of the
Constitution that confers power upon Congress to establish the seat
of government in this District, would not be courts; and he could

just as logically place the courts of the District of Columbia, not"

being courts organized under the judiciar ituti
Aniz judiciary clause of the Constitution

under the executive department of the Government, or the Territorial

courts that we were all once'so familiar with, and that T am familiar
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with now, because I have been counsel before the courts in the United

States for the governments of Porto Rico and the Philippine Islands,

in the same category. The entire Government, including these
courts, has been created and established by the Congress of the United
States, not under the judiciary clause but under that clause that au-
thorizes Congress to provide for the government and’ disposition of
the Territories of the United States. I think that that is a funda-
mental error, and if Congress and the War Department are to con-
tinue to legislate and administer military justice upon the idea that
courts-martial are but executive agencies, then obviously it seems to -

" me we must expect the interposition of military power to the detri-

ment of justice. . . o
Senator Kxox. I do not know where I read it, but T have a distinct

impression that in some work on military law T have seen the distinc-

" * tion made that you are making now, but it was distinctly affirmed

that courts-martial were courts, and it was only these boards of ex-
amination—1I have forgotten what you call them—
Gen: AxseLL. Courts of inquiry. ' v :
Senator Kxox (continuing). And the courts of inquiry were exec-
utive agencies, and the question as to whether they are courts or not
depends upon the nature of their functions. _ :
Senator Troaas. Tf T remember, the Milligan case discusses that

along the line you suggest. - ‘
" Gen. Ansert. T had not intended to take this up here, but I think
that all legislation must proceed from a clear apprehension of the
distinction I am now undertaking to make and which you Senators
deem to be advised of already. S

The Milligan case, of course, declared that a court-martial was a
court. The Milligan case did one thing which seems to be largely
responsible for the erroneous idea which obtains even to this day. We
are all more or less familiar with the facts in the case and the history
that surrounded it, but the majority in that case intimated that none
of those principles that are embodied in our bill of rights, principles
which are designed to secure justice to an accused before any court,
principles which reflect our sense of natural justice and which have
been embodied for the most part in our common jurisprudence, and
redeclared in our Constitution so that they never could be trespassed
upon by any department of the Government—that case said, or inti-
mated, that those principles are not applicable to trials by courts-
martial ; and the dissenting members in that case went so far as actu-
ally to declare in effect that inasmuch as in the fifth amendment
courts-martial proceedings had been specially excepted from the re-
quirement of indictment by a grand jury and trial by a common-law
jury, as of course they were, it seemed to follow that the principles-
of the bill of rights were withdrawn altogether from courts-martial
procedure. I think that that dictum, because, after all, it was but
dictum, accounts to a very large degree for the regard which it seems
to me that Congress has had and which, T am quite sure the Army has
had, for courts-martial, not as courts, but simply as executive agencies:

Tn 1906 there was a case that came up to the Supreme Court of the

" United States from the Philippine Islands, known as the Grafton

case, or Grafton v. The United States. The facts were these: A
soldier in the Regular Army stationed in the Philippine Islands was
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tried by court-martial for manslaughter, which, of course, is a lesser
included element of the higher degrees of homicide, and was acquitted
by a court-martial. The civil authorities there, disagreeing with the
military authorities—probably there was something of the usual fric-
tion that accompanies government under those circumstances—in-
sisted upon holding this soldier before a nisi prius court there upon
an information for assassination, equivalent to our murder, and tried
him and sentenced him. The Supreme Court of the Philippine
Islands affirmed the judgment in that case. It thereby declared that

* the civil court did have jurisdiction, notwilstanding the previous

trial by court-martial had been pleaded in bar of trial before the civil
court. On appeal to the Supreme Court of the United States, the
very question, among others, was raised whether or not a trial by a
court-martial was properly pleadable on the ground of double jeo-

pardy in bar of trial before a civil tribunal. The Supreme Court of”

the United States held in that case that upon the court-martial the
soldier had once been put in jeopardy of life or limb, in the sense of
the declaration in our bill of rights against second jeopardy.

- Necessarily the court had again to reconsider the quality and charac-

ter of a court-martial. It was necessary to consider its proceedings,

its standing when compared with and tested by civil principles and

(éltwtl procedure, and to compare it with civil courts of the United
ates. :

Now, it is true that there is an article of war which says that no
man shall be tried twice for the same offense, the very existence of
which proceeds upon the theory that unless the Congress itself does
actually confer this guaranty by positive legislation the Constitu-
tion itself did not. The Supreme Court of the United States said
that this soldier had been put once in jeopardy of life or limb; that
he had been tried once; and they did not rest their decision upon
the fact that there was an article of war which forbade a man to be
tried a second time for the same offense, but they said they based
this decision upon the proposition that the constitutional inhibition
against double jeopardy is applicable as between courts-martial and
civil courts of the United States, operating as they do under a single
sovereignty. ’

Senator Knox. Was that in existence at the time the Philippine -

case was decided? -

Gen. Anseri. Yes, sir; and it has been in existence many years.
They gave, to my way of thinking, and it seems to me necessarily so,
an entirely different standing to a court-martial: If you gentlemen
would look over the articles of war or the military code, you would
find that Congress has ever proceeded upon the theory, apparently,
that the only rights guaranteed to an enlisted man, or anybody else
on trial before a court-martial, are such as the Congress of the
United States expressly and affirmatively confers; and that the Bill
of Rights has no application to such trials.. You will find there a
clause against second trial; you will find a clause that gives rather
imperfectly the right to counsel; yon will find a clause that gives
rather imperfectly the right to witnesses; you will find a clause that
gives rather imperfectly the right for one to be heard in his own
defense. : , :

In any event, if that theory were correct and a man before a court-
martial had only such rights as Congress itself had seen fit to con-
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fer, we must seek those rights, not in the great body of law, not in the
great principles of jurisprudence, not in all those principles that are
designed to secure for a man a fair and impartial trial with all that a
trial means, but we are limited by the very terms of the statute; and
what you do not find in the statute does not exist. The Supreme
Court of the United States said that those principles did apply, and
they said more. Notwithstanding that in the Milligan case the Su-
preme Court of the United States, speaking obiter, had said that Con-
gress, under its powers to make rules and regulations for the gov-
ernment of the Army, could legislate practically as it saw fit for
courts-martial procedure as applied to members of the Army, evi-
dently casting aside any limitation that might be imposed upon the
Congress by the Constitution, in the Grafton case the Supreme
Court said exactly to the contrary; said that it was true that the
Congress of the United States, under its power to make regulations
for the government of the Army, could establish these courts, pre-
scribe their procedure, and all that, but that in doing so it must

“keep always within the limitations of the bill of rights and consti-

tutional provisions.

I myself believe that if we adopted that view and gave it full
effect, if we had a clear conception of the judicial character of a
court-martial and its place in our scheme of government, and legis-
lated accordingly, and made rules of procedure in the departments
accordingly, we should go far toward getting rid of what I conceive
to be injustice in military procedure and what T believe the people”
generally do conceive to be injustice in military procedure.

.1 am sorry that I am getting off onto these things. 1 do not
know how informative this is going to be to the committee, most
of whom, I assume, are lawyers, but along that point I say that the
department still clings to the old theory laid down by Winthrop and
which seems to have been supported by dictum in the Milligan case.

Courts-martial are courts created by Congress, sanctioned by the
Constitution, and their judgments are entitled to respect.

. Courts-martial do not try simply for the crime in its military
aspects, but for the full and complete offense as recognized by the
law of the land.

As a corollary to the proposition that courts-martial are but ex-
ecutive agencies, or military agencies, if you. please, and that it was
conceived to be their sole purpose, to the extent of their jurisdiction,
to try only for the military aspect of their conduct, it has been
held—and an inspection of decisions of lower courts of the United
States will reveal many cases of this character—that a court-martial
could try a man for manslaughter, robbery, larceny, mayhem, as-
sault, rape, or anything in violation of the then sixty-second article
of war, which was conduct to the prejudice of military order, and
that a civil court could come right along and try him again for the
reason that he had not been tried for the real crime known to the

" general law. Necessarily the Supreme Court in the Grafton case had

to decide that a court-martial tried a man once and for all and for

all he did. :
The judgment of a court-martial being an adjudication by a_com-

" ‘petent tribunal of the offense as known to the law of the land is a

bar against a second trial in any court of the United States.
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. The functions of courts:martial are inherently and exclusively
judicial and therefore are not subject to the power of command as
such, but only to judicial supervision established by Congress.

. It would flow from my argument that if these agencies are courts,
judicial bodies, established by Congress under the Constitution to
try not only for violation of the military code, but for the general
law of the Jand, then from beginning to end the power that controls
them should be of a judicial character, and not just boards to meet
and fill a military need.

Court-martial procedure being judicial from the beginning to the
end, the power of revision, if it exists, is also judicial and therefore
not subject to the power of command.

If any of you have sufficient time and are sufficiently interested in
this subject, 1t would be informative to read what the Supreme Court
of the United States said with respect to the judicial character of
the court-martial in the Runkle case. They spoke, it seems to me,
prophetically of the present situation. They said that from b?gin-,
ning to end the functions of a court-martial are judicial; that they
try the most sacred rights of a man—his life and his liberty; that
they apply, and must apply, the principles of law, and must apply
those ‘principles uncontrolled by any man. They ought to be sub-
ject to legal control throughout.- ) :

Such judicial revision is not subject. therefore, to the usual Gen-
eral Staff supervision. N

I want now to call attention to the bill that came up here that grew
out of this agitation when it first began, and which was an effort to
secure some corrective legislation. Inmy judgment—and I speak very,

frankly—it was a very imperfect effort, and had it been enacted our -

second situation would probably have been worse than the first.

_ The Cramrmax. I may say that our committee had that up at one
time. They thought it did not confer any power that they did not
already have. v ' '

Gen. Awserr. That bill conferred upon the President of the United
States this power of revision, and it was intimated this morning, and
with the appearance of logic, that no bureaun in the War Department
or elsewhere could pass judgment upon superior functionaries. That
does not find lodgment with me if that bureau is exercising judicial
power. But, assume that the President of the United States is to exer-
cise this revisory power. If you were to construe this act, this draft—
1t 1s pertinent to the suggestion that was made this morning—so as to
place that power in the hands of the President of the United States,
you must also remember that there is another act—the act of 19083.
That act evidently was designed, and properly so, upon the theory
that the President of the United States himiself and the Secretary of
War can not take personal control of all military things, and therefore
they must have military advisers, and that act established for the
President an advisor to be known as the Chief of Staff of the Army—a
trusted, eonfidential adviser. That is his relation to the President.
His relation to all the bureaus of the War Department is expressly pre-
scrltbedll by statute to be that of absolute supervision and general
control. f

Therefore when you legislate placing a power in the hands of the
President of the United States, it.may, in terms, appear that you -are
* placing the power in the hands of the President, but in the very theory
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of law you are actually placing it in the hands of the Chief of Staff,
and in fact you are placing it in the hands of the Chief of Staff. While
you may not think it objectionable, as I do, to place these things in

" ‘the hands of the Chief of Staff, who must be presumed to be an officer

of high rank, sound judgment, and great discretion, though not a

- lawyer, the Chief of Staff can no more go himself into all of these-rec-

ords than can the Secretary of War or the President of the United
States, or anybody else with a multitude of other duties; and what

. actually happens, gentlemen—and those who know departmental ad-

ministration know that it is bound to be so—is that there will be some
subordinate who actually passes upon these cases and shapes the view
of a superior, as subordinates are bound to shape the views of their-
superiors. It seems to me that any legislation must. either place this

- power in the hands of the President of the United States, excluding

everyone between him and the Judge Advocate General, or place it in
the hands of the Judge Advocate General solely and independently ;-
and inasmuch as it is a judicial power I believe it ought to be placed
not in the hands of the President but in the hands of a judicial officer
whose duties are prescribed by Congress, and whom the President

" himself must appoint.

The Cramman. What is the number of the bill that you have been
discussing ? : '

Gen. Ansern. That is S. 3692, _

The Cirameman. Introduced in January, 1918¢

Senator Tromas. That is to amend section 1199,

Gen. Axserr. Somebody called upon me to make a memorandum
as to the bill. It isan unofficial memorandum. I made this memo-,
randum. TFirst, I said that it was unnecessary. I meant unnecessary
provided our construction of the law was adopted in that direction.
I will say now, because I think it is pertinent, since we want to avoid
the same thing in any new legislation, that if that bill had been en-
acted into-law it would have authorized the President of the United
States to reverse a judgment of acquittal. - It would have authorized

- the President to reverse a finding of guilty of a lesser included offense,

which is tantamount to acquittal of a larger offense. It would have
placed this power, in effect, in the hands of military men.

Under the.law, as construed by the Secretary of War, even the
judicial powers of the War Department, as exercised by the office of
the Judge Advocate General. are reviewed and revised by the Chief
of Staff, a military official with military power. The Chief of Staff,
not being able to attend to such duties, delegates them to one of his

. subordinates, if he has it to do. Now, I will pass from that.

These points go still further into this power of revision and the
necessities for it, the last point I made being that the necessity, in the
name of justice, of locating this power in this department, and pref-
erably in this office, must be apparent to all who are familiar with the
administration of military justice. e : ,

I say that it shocked the force of my office, as it shocked me, when
they came to realize that however gross and prejudicial the error
committed by a court-martial, a court unlettered, untrained, and un-
skilled in the law, it was beyond the power of correction, except in
the single case where it could be said that the court-martial was not
a court-martial at all, being without jurisdictien. - S
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With respect to the general character of this power which must be.
apparent, or would be apparent, if it were in any other but the mili- -

tary domain, there is a significant thing about the organization of
many of the judge advocate generals’ departments in Europe. In
England, for mstance, the judge advocate general must be a civilian
with life tenure; he is a distinguished barrister, a man of great
standing at the English bar. Before the rather recont creation of the
position of secretary of state for war, when the Army of England

was governed by an army board and a commanding general, the judge

.advocate general of England was a parliamentary official. He was
a. cabinet official, and he was directly responsible not to the mili-

tary authorities governing the army, but to Pdrliament itself; and he
remained so until they created a special political official known as the
secretary of state for war. He, as a civilian, became responsible to -

Parliament. Of course, then there was no necessity or propriety in
having the judge advocate general directly responsible to Parlia-
ment, but the point I make is that the position of the judge advo-
cate general of England is judicial.

In 1870 there came to be some dispute as to whether he actually
exercised the authority himself or whether his use of the secretary’s
name—secretary of state for war—was what gave his action validity.

That has never been settled, like so many things in British consti.
tutional law, but I was advised there that if they should undertake
to reverse the Judge Advocate of England upon a matter of pure law,
there would likely be a parliamentary inquiry immediately. Though
the Judge Advocate General reports, in theory at least, to the secre-
tary of state for war, he does not report to or through any military
official. No military official has the slightest thing to do with him.
He goes straight to his sovereign, on the one hand, and to a parliamen-
tary official upon the other. It is rather difficult, I confess, to under-
stand, as so many of the customary government functions of England
are difficult to understand, because they are not accurately defined.
He is an officer of vast judicial power, and his judicial functions are
kept separate from the military functions of ‘the war department,

. and he is made a civilian because of that fact, with life tenure,
In France we have the same thing. With respect to his civilian

status, the present judge advocate general of Francs is one of the

most distinguished lawyers of all France. He is a cabinet official
and a man responsible directly to Parliament. Fe sits there; he
reports there; he is known as the undersecretary of state for military
justice. He 1s a civilian with many military officérs of high rank
beneath him, and he actually takes judicial action.

I think I should like, if I were permitted, to put into my statement
so much of my report as has to do with the functions, as T discovered
them to be, and believe them to be, of the judge advocate generals of
England, France, and Italy. ‘ ’ :

The Cramrman. You may insert them in the record, if there is no
objection.

Gen. Anserr. We have moved since the beginning of the war. I
want to state that fully, fairly, and frankly. T have told you that
at the beginning of the war ali the judgments of courts-martial were
beyond modification or revision of any kind. There was administra-
tive action taken in General Orders, No. 7, which held up.and stayed
the sentences of courts-martial in the cages where the penalty was

: e
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. ile i en - ded that - thority of :the officer
ath. While it had been contended that the au ‘ : ficer
g;‘;t(gntir}fg éhe courts was final and absolute, neyerthe}ss(s); ik?i,eghsoe':s{g;y
ili d the convening auth ) sta;
cise of military power, we ordere convening authorifies to sty
their hands, first, upon :the sentences of death, because 1 would be
i ' riew ‘the record of a court-martial whe: e
e o e d the bourne by execution. That
accused had long since passed beyon e % rme }L oxeoution. et
is what happened in the negro riot cases in Texas. L er, In virtue of
ili . 3 and stayed the sentences of cou
a military order, they held them up an e e e
ial in the cases of death, lest when we came to 1 .
n:elsatilr;liquivz E;}fould find u-p(’)n our oaths and our consmence(si ’%l_lat
ghe ' had not been lawfully convicted. Upon my recommenda 101f1
we}extended that military power to staﬁr1 scintentc};fs 1r11'1all)1e ;élxslflstﬁe
‘ i d, would place the men be;
sentences which, when once executed, wo place the men ey one e
‘ f restoration ; that is, extended it to include be ]
‘ngaﬁiigs,zentel1ces of dismis,sal and executed dishonorable discharge,
ad 1 ntences. o '
an’%ﬁilgeosger proceeded upon ‘the theory of providing for a ftafytﬁz
sentence in order that the office of the J u(de _é&dzocla(,)t:k(}oe‘lrle?ihg the
i 0
War Department might have the opportunity | ¢ pver the caso
i if i the principles.of law had
before execution, and if it found that e LT s
violated in the proceeding which would cause a r 2 Judg
tions of pure law wi e
ment, to say that and to advise upon ques e g with the
iewi iti hose cases, and to say, e think y
reviewing authorities below in t y and fo oy think you
; think you ought to set that aside; we rec )
;E%Vggo?}ﬁé,vzﬁat: andythe otier.” That .Wouldtilnq.liestlonzftbl)](uggixgaai
i i ise of any authority or of a
measure of relief, not in the exercise ot a : yorof licial
i tter of advice which the military c
power but simply as a ma e ety vonld roanrd or
mander down below, being the final lega , gard of
1 ' i i that general order that 1t is, 1
disregard.. I said with respect to b ganera) order e
legally correct, a step—though a weak an tain step—in the
i irection, i large partial recognition to the
right direction, in that it gives larg o N fal and salntary.
f a power, somewhere, which will prove help1i -
%ngz (I)lotak%ow how or whence it deduced the power to stay the sen

tence unless it came out of a superior power somewhere to revise the

: hich had been stayed for review. - ) ‘
'Selﬁeilé(?azlty as a definition of revisory power, in that it regar c})s tha;
power as having application only to t(}imt very limited number o

in which sentences should be stayed. . :
caiﬁ)cl)ge“;ll however, it is, I regret to say, fundamentally wrong as a
matter of law. The theory is for the rev1_s11nhg auth][())lv‘ltgr1 ti(;eadp(?fr(zﬁz
ju L 1t til he can be adv
the judgment that suspended execution 11_1% he can be advised of £1
correctness of the judgment itself, and if advi: | of 1ts co 1ess,
ise it hi : judgment, i
then to revise it himself. Having once approve gment, 1t
i d, and such power of amendment,
B O e foom cloonhere. On the other hand, if the stay of
1t exists, must be found elsewhere. On ] T band, If the stay of
execution affects the judgment itself and mak litic 0
ds it i i 1 i ting further action by the
holds it in gremio legls, as 1t were, awalting or action by the
iewi uthority, then it is not final and can not be 1 -
giv;ffvlli% ?he reviejvéing authority does nIoft ﬁakg ﬁnz;l Ectg)nélt};gfmlls
i i i oes take fin ;
nothing for this department to revise. et es take final action,
then the judgment passes beyond:his power ((1) ise. | Take those
] evised in this office in due course and w1 y, whi
iv?irﬁe?(():ﬁ:’cgtute the great majority of cases: In such cases t}}lle aqtlcér(; »
of the reviewing authority is unquestionably final, and if there is
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be revision of the judgment at all, it concededly must be done by
some authority other than the reviewing authority. In such cagses
surely the department would have to exercise the power. Viewed
from whatever angle, it is perfectly apparent that the source of the
authority is in this department and must be exercised by this depart-
ment, if exercised at all. '

No system can be devised whereby the convening authority revises
his own judgment at the mere suggestion of this department. He
may revise it or not, as he sees fit. The corrections to be made are
corrections of errors of law discovered upon review here. What rea-
son can there be to require this office to review for errors of law,
and then deny it the power of correction? In any system of law
jurisdictions must be defined. Powers must be located, and they
must be powers, not requests. If left undefined, or resting upon
mere comity, the system is not likely to stand. The test would: come
sooncer or later, after perhaps a multitude of disagreements. It adds
to the administrative burden and the time required to finalize a
~ judgment. :

The great defects of that order werc these: It did not speak in
‘terms of authority, it applied to but few cases, it did not reach sen-
tences of confinement no matter how long, commanding generals can
and do obviate simply by suspending the dishonorable discharge, and
they can disregard it at will. ‘

Senator FreLinemuysen. Is this brief to which you have referred
on this bill 36927 '

Gen. Anserr. No.

Senator FreLincuuysex. What is it? ‘

Gen. Axsrri. I wanted to advise the committee of -the steps the
War Department had taken to keep these judgments within the con-
trol of the administrative office; what method they had adopted to
kee]é), t{) a certain extent, at least, the judgments within administrative
control.

Senator 'Frerixneauysen. Do you intend to pass upon this Cham-

berlain bill before you finish ? : g

Gen. Awsern. I hope to. I did not think it would be possible
hardly to pass upon that bill without going into these things.

Senator FreLineruysen. I did not mean to interrupt vou.

Gen. Axserr. Certainly not; I understand that. T should like
to put this in [referring to brief].

Senator FreLixcruwsex. There is one question I would like to ask

you for the sake of getting sonie information. A number of New
Jersey boys and other soldiers have written me complaining of the
fact that they were held in these camps and could not get their dis-
charges. At the same time some of these conscientious objectors who
were practically in custody, were discharged and sent to the station
with new suits of clothes, a buttonhole boquet, and so on, and were
treated differently from the enlisted men. Now, what has been
the attitude of the department toward the conscientious -objector?
Have you anything to do with that? : '

Gen. ANseLL. Yes, sir. Senator, may I be excused from. answer-
ing? It would be rather embarrassing. '

The Caamrman, The Secretary of War can tell us about that.

Gen. AxseLn. Doubtless. ’ ' -
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. The Cmarrman. Where was the authority found for the exercise
of the power that was exercised? Do you object to answering that?

Gen. Anserr. I should like to be excused. ' o

The CrairmaN. We will not ask you to answer, if it embarrasses
you. There must be power somewhere. Tt was exercised in the case
of the conscientious objectors, but it does not seem to be -possible
in the case of the enlisted men. I presume we can find out from

~ the Secretary of War.

Gen. AnseL. Referring to New' Jersey, Senator, I had occasion

~ to review the other day some cases that came down from Camp Dix.
- Of course, they were troops other than New Jersey troops. I think

it would be interesting to recite these cases as illustrative of what

-1 indicated, that while surely courts-martial, in awarding these long

sentences, could not expect anybody to serve them; still something.

" or somebody would have to intervene,

I.think that here is one of the worst defects in the military code.
You look over the Articles of War. A man who does this, that, and
the other shall be punished as a court-martial may direct. It is
within the discretion of the court-martial. There is no limit other
than that. I say that the ways courts-martial have been awarding

" punishments during this war has resulted in nothing more nor less

than one single man, namely, the convening authority of that court-
martial, awarding the punishemnt; and I am going to give you some
illustrations of it. In the case of—I prefer not to have these names
0 in.

g The Cramrman. I did not put the names of the men in the speech
1 made in the Senate. ' :

Gen. Axserr. May I strike out the names?

Senator FrrLineHUYSEN. Strike out the names, if you desire. T

am in favor of being in the open, however.

The Crarman. You can indicate it by the number of the case,
can’t you? I would like to have it in the record so that this com-

" mittee can, if it desires to later on, put its finger on the cases down

there. How can we do that?

., Gen. Ansern. I will try to get the record. :

. Senator Tmomas. I suggest that the names be given to .the chair-
man in confidence. ‘

Senator Kxox. They are all a matter of public record.

The Cramrman. But the public will never see these 13,000 or
15,000 cases.

(Informal discussion followed, which the reporter was directed
not to record.) '

Gen. AnNserL. One man was convicted simply of having a pass in
his possession unlawfully. He was sentenced to be dishonorably dis-
charged with total forfeitures, and to be confined at hard labor for
10 years. :

The Cmamrman. That was a pass into and out of the camp?

Senator Trmomas. A pass, did you say? = . ~

Gen. Ansgrr. Yes, sir. The reviewing authority reduced the con-
finement to three years. '

The Cmamrman. That was the commanding officer?

Gen. ANsgLL. Yes, sir. o :

Senator Tromas. What was the original sentence?
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Gen. Anserr. Ten years.

Senator Freraneuuysen. Just for having a pass of some gther

soldier in his possession ?

Gen._ANSELL. I got the idea from the record it was a pass thar
was printed, probably, and that a man possessing it could pass in
and out. It may have been that he could fill in his name. I do not
know about that. '

Senator SurmerLaAND. He is now serving that sentence?

Gen. Awnserrn. We have not heard. I considered this a trivial
offense, and this office will doubtless go so far as to suggest” to
the convening authority that, inasmuch as this soldier has already
been in confinement about two months, the entire sentence should be
remitted. ' ‘

Senator FreLixeuuyseN. Was that a New Jersey boy?

Gen. AxseLr. T have not the-slightest idea. In another case the
accused was found gnilty of absence without leave from July 29 to
August 26, 1918, and failing to report for duty, and also escaping
from confinermec: t on September 1, 1918, The court sentenced the
accused to be cishonorably discharged the service, to forfeit all
pay and allowances, and to be confined at hard labor for 40 years
The reviewing authority reduced the confinement to 10 years. The
man has evidently been in confinement since last July. Even as so
reduced the sentence is altogether too severe, and our office in re-
turning the record to the convening authority so commented upon it.

I want to say that while it may not be this case, it is in one of this
batch of cases that I have already gotten back word from the con-
vening authority, who says: “This court sentenced the man to 40
years: I reduced it to 10; I can not, with.my regard for military
discipline, reduce it further.” ' .

S‘enator Tromas.- He was a very tender-hearted man,

Gen. Axserr. Here is another case. -The accused was tried for
disobeying an order to take his rifle and go out to-drill on November
1, 1918, and on escaping from confinement on November 4. He was
sentenced to be dishonorably discharged the service and confined
at hard labor for 30 years, which period of confinement the reviewing
authority reduced to 20. :

In this case the accused claiined he was sick, and doubtless he was
suffering somewhat from venereal trouble. It may be that he was a
malingerer. In our judgment the sentence, even as reduced, was
entirely too severe. o

Senator Kxox. Did the reviewing authority act since the signing
of the armistice or prior thereto? ) . i

Gen. Axsern. This is recent.

Senator KXwox. What .effect on the reviewing authority has the
fact that the war has ended? Would not that tend to modify your
view of the crime? " s

Gen. Ansern. My view?

Senator Knox. Yes.

(den. AxseLL. Yes, sir; but I do not know how many agree with
me. I do not share the view that merely because the time is a time
of war that an ordinary military offense takes on an aspect of a much
more heinous character. For instance, here in the United States,
some 8,000 miles from the actual theater of war, suppose a man goes
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absent without leave. While I can see the logic for the other
view : : :

Senator Kxox (interposing). Don’t you think it is quite evident
that the courts-martial do take that view? o

Gen. AnseLL. Oh, I think that is apparent. I may say that even

"jn times of peace courts-martial do view these things very harshly,

indeed. I do not think merely because an offense is committed in
time of war outside of the theater of active operation we are justified

_in piling upon these accused this shocking and spirit-destroying

punishment. Desertion is a serious offense at any time, but desertion
in the face of the enemy takes on an entirely different aspect from
desertion 3,000 miles from the actual theater of war. So, if a man
goes to sleep at post in the face of the enemy his offense takes on an
entirely different phase of seriousness from a case where a man has.
just recently come to our service and goes to’ sleep while guarding
some (Government property in Texas—some canvas or quarter-
master’s equipage. In the latter case it does not satisfy my sense of
justice to talk of the death penalty. '

Senator Kxox. I think we can all agree with you. o

Senator Tmomas. And yet such cases have occurred where the

. punishment has been very severe.

Gen. AxseLL. Yes, sir; very severe.

I regret this. This is not a pleasant duty for me to perform. I
realize, if I may be permitted to say it, that I am arraigning the’
institution to which I belong—not the institution, but the system and
the practices under it—an institution which I love and want to serve
honestly and faithfully always. Yet an institution has got to be
based upon justice, and it has got to do justice if 1t is going to sur-
vive, and if it is ¢oing to merit the confidence and approval of the
American people. Indeed, if our Army is going to be efficient, justice.
has to be done within it, whether in war or in peace.

The Cmamrmax. That is true of every institution and every Gov-.

ernment on earth, _ _ ,
Gen. Ansern. There was another case. The accused was charged

with desertion and convicted of absence without leave from the 12th -

day of August to the 13th day of November, 1918. He was sentenced
to be dishonorably discharged, to forfeit all pay and allowances, and
to be confined at hard labor for 20 years, which period of confine-
ment the reviewing authority reduced to 10.

Senator WEEKs., Was that in France or in the United States?

Gen. Axserr. These are in the United States.

Senator Weexks. All in the United States.

Gen. Axserr. In the United States. The great difficulty is to
understand just what desertion is in the Military Establishment. We
all know what the definition is. It is the absenting of one’s self with-
out leave from the post, troop or command with the specific intent
never to return thereto. Now, it seems to me that when you go out
and transfer to the Army of the United States a great segment, as
it were, of our citizens, and they find themselves yesterday citizens
and to-day soldiers, they can not possibly understand all the obliga-.
tions of the military status and all the implications of these obliga-
tions, not being familiar with the military code. Why, the people
out in civil life in our country have but very little idea of the offense
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of desertion and its seriousness. We in the Regular Army have al-

ways said that one great trouble with the civil regard for the mili-
tary status—a regard which we said induced desertion—was due to
the fact that the people in civil life regard this military status just as
they would any other employment that a man can quit almost at will
without incurring a penalty. That is abroad in the land.

Here come these young men to become soldiers. I can well re-
member when I went to West Point how homesick I was, having
been brought up in a country place and not having become urbanized,
Home had. a great pull. T felt that I could not wait to get back.
Sometimes I have been struck by the fact—which has no personal
reference—that the better a boy i1s the more homesick he is likely to
bé. A boy naturally wants to go home. I know of one case where a
boy stayed at home from the latter days: of December to the early
* days of June, a length of absence that might well justify the presump-
tion that he had left with the intention never to return to his com-
mand; and the court found him guilty. A lawyer sitting in review
upon that case might not see that there was any evidence upon
which the court should reverse its judgment. Yet the human facts
in that case, which should have been brought out in a good defense,
were these: The yvoungster had a mother and father. They were old

people and humble people such as you frequently find in the South,

" where I came from, and the old father was paralyzed, or had some
serious continuing ailment which was threatening his life every
day. This boy went home, doubtless drawn there by that fact, and
he stayed there every day while that old man lived, but the day after
that old man died, never taking off his uniform at all in the mean-
time, but walking around this community not seeking to escape
detention. he reported voluntarily to his command. While that is a
serious offense and you can not let those things go, as your Army

will disintegrate, nevertheless the question is did that man actually -

commit desertion, that capital offense which, even if as a consequence
of it a man does not suffer death he is deprived of his rights of citi-
zenship and things of that kind.

Senator Kxox. What was the sentence ?

Gen. Awnsein. The sentence in that case, as I remember it, was
death, or what was next to it, a long term of confinement. My recol-
lection is it was death.

- Senator Kxox. Did you court-martial the court?

Gen. Anserr. Sir?

Senator Knox. You should have court-martialed the court.

Senator Wrexs. Did all those facts come out in the trial—the
facts that you have referred to? :

Ben. AnseLL. Senators, those facts do not always come out.

Senator Weexs. Did they in this case?

Gen. Axsern. Yes, sir; they came out in a different perspective,
however, from that with which T have presented them. A court of
Army men, actuated by a conception of the necessity of keeping the
Army intact, and very properly so, when they hear the poorly pre-
sented -evidence in defense and reach a finding of guilty, do not see,
in my judgment, the great human fact back of that man’s absence.
You can state a case on the record that will sustain, as a matter of
law, I have no doubt, the finding of guilty of desertion, whereas full
facts, fairly tried, would show no desertion at all.

T
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Senator FreLINGHUYSEN. Do you know where that boy is now, and
what happened to him? ' -
Gen. AnserL. No, sir. .
Senator FreLineauysen. Was he executed ?
Gen. Axserr. Oh, no. : ‘
Senator Tromas. Probably his mother has joined the Bolshevists.
Senator FrRELINGHUYSEN. The father probably joined them, too.
Senator Tromas. That would justify her in so doing. ) :
Gen. Ansgrnr. Many of these cases come up on an application for

" clemency. :

The CrairMAaN. And only congressional action would restore him
to the Army?

Gen. AnseLi. No. He can be restored to the Army if he should,
fortunately, be sent to the disciplinary barracks, and by serving there
and by showing himself to be a good soldier. )

Senator SUTHERLAND. But if he were sent to the penitentiary and
not the disciplinary barrack - ' o

Gen. AnseLL (interposing). We can transfer a man to the disci-
plinary barracks and put him in the way of restoration; but he has
been convicted and sentenced, and, of course, some of these sentences,
though not all of them—far from it—are served. The point that 1
was attempting to make against the existing system was that by rea-
son of this unlimited power in the court to award whatever it pleases
as punishment in time of war, it results in the convening authority

. sitting there and imposing his own punishment. When a court gives

a man 40 years I naturally have to ask myself, “ Why didn’t you give
him 80 years or 20?” And then, when the reviewing authority says,
“ Five,” I ask myself, “ Why didn’t you give him 15 years or 5
months? ” : )

I admit that judges and lawyers can certainly differ as to how
much punishment there should be for a given offense, for, after all,
there is no absolute test as to the amount of punishment to be awarded ;
but surely legal and reasonable judgment is not so vague and does not
give such wide latitude. : )

- Senator K~ox. Is it your view that penalties should be prescribed
by the rules of war or by statute?
. Gten. Axsgri. Without having made up my mind, then, as to what

" ought to bé done, I can only say what I was about to recommend to

be done, in an extra-legal way last September. You remember there
is a law upon the statute books in time of peace that, notwithstanding,
according to the Articles of War these offenses shall be punished as
the court-martial may direct, authorizes the President to. establish
the maximum limits of punishment, a salutary-limitation upon this
power. That is applicable only, however, in times of peace. In
time of war the bars are let down. I thought, and still believe, that
it would be somewhat of a solution of the problem if we could have
‘advised the courts in awarding punishment to award the punish-
ment that had been established by the President in time of'peace for
the same offense, if the offense was committed outside of the actual
theater of operations. Of course, we do not have any such power,
but I was going to try to get the thing to work in some way or other,
administratively, to see that these offenses, when committed outside of
the actual theater of operations, should be subject to the punishments
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that had been established by the President in times of peace for the
same offerises. | v '

. Senator Tuomas. Such sentences certainly violate the constitu-
tional inhibition against excessive fines and penalties. That protec-
tive feature of constitutional law is limited by this sert of procedure
so as to exclude those in the military service. :

Senator FreLineirtysex. Are there different penalties in time of
peace and in time of war?

Gen. AxsrLL. Yes, sir; there is no limit in time of war.

The Cramrman. Have you other cases there. (ieneral?

Gen. ANseLn. Yes, sir.

The Crammax. T would like to have vou go ahead with them, or
else put them in the record. ‘ )

- Gen. ANseLL. Another case is that of a young man who was absent
without leave from the 17th day of September to the 4th day of
November, 1918. That was a long time. The accused testified, and
in the absence of (fovernment showing to the contrary I believe, he
went home to a young wife with a sick child who was having con-
siderable difficulty in keeping body and soul together. This, of
course, does not justify, but it does extenuate.

Senator Surnrrnaxp. Perhaps he had not been getting his al-
lowance. ' ) '

_Gen. AnserL. The court sentenced the accused to be dishonorably
discharged and confined at hard labor for 15 years, which, however,
was reduced by the reviewing authority to 3.

The other case was that of the accused that I referred to this
morning—the cigarette case. I shall not refer to it again. Probably
it would be just as well, inasmuch as there was some doubt as to the
language used, to say what it was. T presume this is fairly accurate.
He was accused of disobeying the order of his lieutenant to “ Give
me those cigarettes”: behaving in an insubordinate manner to one
of his sergeants by telling him to “ Go to hell ”; and behaving him-
self with disrespect toward his lieutenant by saying to him that he,
the accused, did not “ Give a (God damn for anybody.”

Of course, there can be no question but that such conduct can not

be tolerated in the Army, but, after all, it is of a kind that appears
far more serious in a set of charges than in actuality. I conceive -

from my knowledge of the Army that .this was simply a company
rumpus which, in my judgment, might have been otherwise dealt
with, or, under the circumstances of its commission, merited no very
long term of confinement.

Senator SurmerLAND. Was he sentenced in that case?

Gen. Axsern. The court sentenced the accused to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor for 40 years, which
period of confinement the convening authority reduced to 10.

Senator Tuomas. I think the officer

Senator FreLineauvsex (interposing).
[Laughter.] :

Senator Tiioaras (continuing). Ought to make a tardy compliance
with that order. [Laughter.] o

Senator Frerixeruysen. Do you know the total number of cases
that have been passed upon during the war? ‘ ‘ '

Should _have gone.

-~
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. Gen. AnxserL. Senator, I regret that if you ask me any questions
about statistics or numbers I shall have to answer you inaccurately
or not at-all. :

Senator FRELINGHUYSEN. You can not approximate them ?

Gen. AnserL. I can not. . .

- Senator Twaomas. Is it a fact or not that the cases to which you
are calling attention are exceptional and that the great run of cases
are reasonably just and merited ; that is the point?

~ Gen. Axsern. It is a matter of judgment, Senator; but I should not
be here, I imagine, and I certainly should not express myself as
strongly as I do if T believed that these were exceptions, such excep-
tions as we must find in any system of justice. ) , -

Senator FreLivemuysex. Have you made any classification? Have
you divided them into what you might term extreme cases, moderate
cases, and trivial cases; and have you the number that have been
referred back to the reviewing officer with your recommendation; and
do you know in how many cases the reviewing officers have revised
their decisions? : :

Gen. Axserr. Noj I can not speak on that except to say that L a
impressed by the fact, having sat there throughout this war, that these
sentences have been intolerably severe—even as reduced they have
been intolerably severe— and that there is inadequate power anywhere
outside of the Congress of the United States to change the situation.

Senator FrReLiNGHUYSEN. Do you believe that they have been so
extreme, in the judgment of the courts; that in order to do justice,
complete justice, there should be a general amnesty ?

Gen. Axserr. I myself do not take very kindly to general amnes-
ties.. I do not think there has been such general injustice, injustice
beyond all correction now, as would justify Congress in coming along
and striking down evervthing that the courts-martial hayve done; but

- the situation, as I see it, is-this: Frequently, of course, the record is .

sufficient to sustain the finding of guilty and considerable punishment,
or some punishment. We could all agree that the man should be
punished. Frequently, I say, the trial has been so imperfect, it speaks
so cogently by its omission, that it is readily seen that an injustice has
been done. Counsel for the defense, for instance, may be a second
lieutenant, an unskilled man, an inexperienced man, who brings out
nothing. Frequently the judge advocate does not bring out much,
resulting in a haphazard sort of trial. In such cases I find it rather
difficult, except in deference to a technical rule of law-—there is the
record and there is some evidence and here is the punishment—TI say 1
find it difficult to say what, if any, punishment such a man ought to
receive; and there are many such cases, . :
Senator FrReLixeHUYSEN. Let me ask you another question. Do
vou believe that there have been so many cases of misspent justice
that there should be a general rehearing so that many of these cases-
could be reheard or a new trial provided; in other words, that the
Chamberlain Act should be retroactive? Isit, Mr. Chairman?
The Cuammax. No, sir. B _
Senator FreLiNGHUYSEN. If a man has been sentenced to 10 years
and it has been reduced to, say. five years, and a proper sentence
would have been a few months, don’t you think that there should be
a re-trial of that case in justice to that man? .
Senator SurHERLAND. Or a revision?



D

86 TRIALS BY COURTS-MARTIAL.

Gen. Axsrrr. I think doubtles ; ‘revision
v NSELL, hink ss there ought to be a revision, but
that does not go, of course, to the legality or validity of the j,udg-
ment, in the first instance. "It is difficult for anybody to go back of
thaSt, even ]Illcllldll]g the Congress. | ’

enator FRELINGHUYSEN. You were going to give : "OX1
idea of the number of cases that had beer hg 2d by the Jadge A
m%ate Jhe nun sen handled by the Judge 'Ad-

sen. Ansurr. I am sorry, but I do not believe T mad i

‘ T, , ade that promis
There must be some eighteen or twenty thousand generalpcou;:i
martial. 1 am speaking in round numbers. and they are usually in-
'ﬁccuyate. I am sure that information will be brought out in’ this
Iearlng. I did not know that I was going to be the first witness, if
may use that term, and furthermore, statistics do not appeél’ to

meS. They devitalize a thing for me.

enator FrerLixenuysen. I have some sy 7 wi ou i
ot et have some sy mpathy with you in

Gen. Axserr. I stand by

" ! Yy my statement based upon the experien
that X have had during this war, which has ripened into a cmliclusi:r?
thaSt I };ave 1Erled here to state as best T could. ,

enator FreraxenuyseN. You will admit that the statisti

H a H 1C.

the number of cases that you have handled would give us ancsesigf
nge of t\he extent of the injustice?

en. AxseLr. Certainly, but there is this, I think. Senat
. ¥ ) § § y ator, t
éalc}. I think I should condemn any system Z)f justice as to wh,ic}? Vsz
;(;u d sz}cyt or as to ]the operations of which we conld say, here is 1
per cent mjustice that we can put our hands on. T sav i
be“our (]luty to correct that 1 per cent. T athomte
cally when I begin to talk about the number ‘

I a of men who have be
unjustly treated. There have been enough to challenge my attentggg
and bring e to the conclusion that I have reached. and T believe
that an investigation of the reecords would show to this Committee
or to any other committee, the necessity of doing that which will
gu’zll‘ll'ld a(%famst a rep(e/tltlon of this kind of thing. ‘

e Cmarman. Could these cases, without very h difhi

be placed before the committee? Is there any trd that o R
plg(lfed ed before rere any record that could he
en. Axserr. It would be an impracticable matt 1

, e ] er, Senator, it

ig;l;ltss to mf, go dél) moge than p}llace before the committee the ﬂenér;]
. -martial order showing the offenses, th the ac
tion of the reviewing author?ity. > ¥ sentences, and the ac-

The Cuarraran. They are printed ?

gﬁn. (SANSELL. They are printed.
e CHAIRMAN. Even that would make an i ?
gen. Amemrr, Yoo an immense volume ?
- Senator Tromas. Twenty thousand cases. That i
. . at 1s a greate -
ber of cases than have been brought in the Supreme %ourt— ro?utn}:e
United States from its inception to the present day. '
. Gen. AnserLr. The trouble is we have got to examine the record ‘as
awyers. Lawyers must examine the record, in my opinion. We have
g}?ttto get down to the record as judges and as lawyers and see what
1& a_dreco-rd reflects. Obviously there are certain cases that you can
hem e almost at once—absence without leave—40 years. Who would
have difficulty in saying that that was too large a penalty? I would
ave no difficulty in saying one year or much less, and my colleagues

I can not proceed mathemati- -

_ of military discipline than enlisted men?

TRIALS -BY - COURTS-MARTIAL. 87

.would agree with me almost immediately. DBut there are other cases,

and many of them. Take this very case here. It does sound terrible
in the charges to say that an enlisted man said to an officer
s that he was disrespectful to a commissioned oflicer
and a noncommissioned officer; and that he blasphemed everybody

" and everything. That sounds terrible in a set of charges, but when

we come to visualize, as we can, the circumstances—a company
kitchen, new officers, new men generally, and a thousand and one
exactions—it does not take on a very serious aspect. .

Senator Tromas. And the fact that profanity is now a universal
science and one within the reach of all. '

Senator Kxox. Are there any cases of officers being court-martialed
for cursing private soldiers? - ‘ ' '

Gen. Axsgrr. There have been cases during the war of officers
court-martialed for abuse of soldiers. They have not been frequent,
Senator. ) : B

Senator Kxox. Do you recall the length of sentence that any of
them got for it?

Gen. AxserL. No.

Senator Kxox. Was there any 40-year case?

Gen. AxserL. No.

Senator Kxox. Any 10-year case? |
. Gen. Anserr. I am making a guess—rno.

Senator X~ox. Five?

Gen. Ansern. No.

Senator Kxox. One?

Gen. Axserr. T think T ought to say that when we come to try an
officer the Army regards dismissal from the Army as a very heavy
and serious punishment.

Senator Tromas. Is it equal to 40 years for cursing an officer?

Gen. Anser. Noj I could not say that.

I have indicated, or tried to indicate, without posing, that my
interests, my anxieties, my sympathies have to do with the enlisted
man. As a matter of practical government the enlisted man is the
man who has to be looked out for. If I were upon trial, I have no
doubt that I would have very able counsel. Every officer is capable
of presenting his case very much better than an enlisted man is, first,
because of the fact that he usually comes from a higher, if we can
speak practically, and more afffuent class, and because the circum-
stances within the military hierarchy itself are such as to enable an
officer to get a better defense and a fairer trial.

Senator Kxox. Would not these very factors you have mentioned
be a reason for holding them to stricter accountability for breaches

Gen. Axserr. There is much to be said for that view. Speaking
for myself, I share it. Throughout my service I have thought that
we regard dishonorable discharge in the case of an enlisted man alto-
gether too lightly. The military mind does. When I find a sentence
of dishonorable discharge against a man I see in it a terrible punish-
ment, and it would be a very serious offense. an extreme case, that
would justify me in imposing any long term of confinement; though,
of course, there is a practical element. A man might be a slacker, and
in order to get out of the war and the fight altogether he would take
dishonorable discharge and be glad to get out of it. That would be
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rather an exceptional case. ' It is a fact that the punishment of dis-
honorable discharge, which is applicable to the enlisted man in the
“Army, is, in my judgment, a very much abused penalty. It means as
_ ‘much to the enlisted man ag dismissal means to the officer. Both dis-
honorable discharge and dismissal are terrible punishments, for this

reason—and this is a thing that I believe has not been properly ap- .

preciatedt by the Army—they are continuing punishments; they last
as long as the man himself lasts; and we want that dishonorable dis-
charge respected by society, by employers of labor; we want the yellow
sheet that we give to a man to be a yellow sheet. = It means that man
has been expelled in disgrace from the Army. There is something
wrong with-him. He is bad. There is something that has unfit him.
He has been unfaithful in his trust here. That will stay with him as
long as he draws a breath of life. ‘I have followed many of those
men, and there is scmething that destroys the spirit and the capacity
to come back in this dishonorable discharge. It has an effect upon
thehuman being himself that makes it very difficult for him ever to
rehabilitate himself in society. ‘

Senator Twonas. It is like the record of a convict.

Gen. Axserr. Exactly. . . : ,

The Criamrmax. We have had before this committee hundreds of
cases of men who, during the Civil War, were dishonorably dismissed
from the service, many for such petty things as these men have been
charged with that you have been describing. We have restored their
pensionable status, but T feel as you do, that there is a disgrace that
can not be wiped out. Would it be possible for you to make up from
vour office a list of those cases where there ought to be a removal of
this badge of disgrace, so that Congress itself might wipe it out?

Gen. Anserr. It ought to be said, I presume, as a matter of law,
that it is doubtful if Congress could say that a dishonorable dis-
charge awarded in pursuance of a judgment of a competent court
could be wiped out so that you could say it was never given. Of
course, it can do what in a practical way is tantamount to that.

The Crarrman. We have never undertaken to correct the record,
but we have undertaken to give a man his status.

Gen. Axserr. Itought to be said, however, in fairness to the system
with which I find so much fault that the Congress passed last year,
upon the recommendation of this ccmmittee, of course, an act con-
ferring upon all convening authorities the power to suspend, in proper
cases, the dishonorable discharge, and the dishonorable discharge in
many cases is suspended, and therefore they ave still within the power
of clemency to correct.

But last year more than 40 per cent of them were executed.

The Crmarrman. Now, if this bill we are considering were made
retroactive, would it still be in your power to review those cases?

Gen. ANsELL. Yes, sir; I do not doubt that Congress—may I look
at the bill a moment in order to get my bearings? _

Senator FRELINGHUYSEN. Is there a record of the number of mili-
. tary prisoners that have been incarcerated during this war?

Gen. Axserr. Oh, yes, sir.

Senator FRELINGHUYSEN. Are there any men in prison on the other
'side, or are the prisoners transferred to America ?

(Gen. Anserr. Noj; there are some over there.

Senator FreLineavysex. How many; do you know?

e~
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Gen. Awserr. No. I think that information has probably been

lin

.‘ ked up by Gen. Crowder. I know that some officers are working
i:-)}?on :'tha}’;. : %’think it ought to be full and complete enough to furnish
a response to most of the questions you have asked me to-day.

Senator FreLiNcHUYSEN. Do you know whether the policy of your
department is to remgove prisoners from Europe to America as expe-
itiously as possible? ‘ ) o
,(ht(l}oell]:li}';NsnlrfL. Of certain classes that is very true. I said thisin the
early days of the war—that is, before we had the suspended-sentenﬁe
law—that men ought not to be dishonorably discharged from the
Army, and I recommended that they establish over there. what were
in effect penal battalions, o that the men might be enabled to sexgie
us and themselves, and at the same time they could earn an honorable
ration. . : o
resécgnator SurmerLAND. Similar to a disciplinary barracks?
JSELL. Yes, Sir. ] )
(S}gllllz.ttlo&: %EI;gDIAS. ;I‘he French handle those cases very well in what
15 as the Foreign Legion. _
* ggI?ﬂﬁl‘qgéTiIERLANgD. Thgg only way this could be justified would
be the deterrent %ﬂect._ :
. AxseLn. Yes, sir. x 7 . ‘ ,
g:ﬁatf)&r\ SSUTI—IERLA’ND. What effect do you think such extreme sen-
tences would have upon the morale and upon the discipline of the
other soldiers? » o _
0ldéren. Anserr. I have expressed myself upon that, sir.
Senator SururrLanp. Wouldn’t they be shocked, as we are, by
these extreme sentences and resent the injustice?
" Gen. Axsen. When T examined these cases T said if these were
isolated examples, they could be corrected, of course, without rais-
ing any serious question. But they are not. I am convinced that
courts-martial and approving authorities are abusing their judicial
powers in awarding and approving sentences. Such sentences are
extremely harsh and cruel. - Surely no person having an ordinary
sense of human justice can intend that any substantial proportion of
such sentences shall ever be served. If they are awarded to be served
they will bring disgrace by their shocking cruelty; if they are
awarded as a sort of “bluff” they will bring sacred functions. into
disrepute both in and out of the Army. From every point of view
; are a travesty upon justice. . _ -
theS}enaa{?or .TﬁOMA}S,. That]is in line with the experience of English
and American criminal law. Our original conception of punish-
ment was to make it severe, so as to act as a deterrent. Of course,
under the old English common law every offense down to the
larceny of property of the value of 20 shillings, almost, was punish-
able with death. "~ It never had the effect of repressing crime or
acting as a warning to others who might themselves violate the law;
so that, if that be the purpose of it, it is doomed to failure; that is,
if human experience goes for anything. . :
Senator FrenineaUuYsEx. The American soldiers are all under the
jurisdiction of the American Army are they not?
Gen. AnserL. Yes, sir. ' _
Senator FreLineHUYSEN. There are none that- are in the French
institutions or English institutions?
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Gen. AnseLr. No, sir. - B ‘ T
Senator Kxox. What about the jurisdiction? n

Gen. Axserr. That would not confer upon the English or French
authorities any jurisdiction of this kind. If they failed to obey an
English officer, we would court-martial, not for disobedience of an
‘English officer, but for misconduct in not doing what we had told
them to do. :

Senator SurHerLAND. I have understood that there were only a few
death penalties executed over there. - .

Gen. Axserr. There have been but few. I recall that the first
‘case was a case of rape upon a French woman.

The Crairman. A French child, was it not, by a drunken soldier4

Gen. Axseri. I think probably that was true. I do not think
I reviewed that case. I think there has been one other case of rape,
probably while T was there. Of that T am not certain. T am speaking
from impression. There is pending a case of rape.

© Senator Strurrraxp. White or black?

Gen. Axserr. The last one I knew of was black. The first
one, I think, wa-+ white. If there' was an intermediate one, I
do not know the color of the accused. There were two executions
for rape. There may have been another. There have been several
cases coming up from France in which our military authorities have
very vigorously insisted upon execution. They insisted upon an
enlargement of the offenses for which they could resort to execution

_right there without reference here at all.

When I was over there, I had occasion to recall four cases that came
up from France at once, They were cases in which I was intensely
interested. They appealed to me, not only from the legal but from
the human, personal viewpoint. I think that those cases illus-
trated, as well as any cases that any member of this committee will

“ever read, the practical difficulties in the way of the administration
of military justice. The record may be rather plain, but what it
omits, what 1t fails to say, is the important thing—the fact that the
man was not well defended, the fact that the man had no appreciation
of what was happening to himj; the fact that the court did not ap-
preciate the gravity of its functions, and all those things—these may
be without technical legal effect, nevertheless surely they must be
considered, for on them justice depends. '

The Cmamrman. Does it not frequently happen—at least such
complaints have been made from time to time—that the man who is
appointed to defend these young fellows is not a lawyer himself
and not infrequently has no consultation with the accused before he
goes to trial? : -

Gen. Anserr. That is very true.

When I come to discuss this bill, should I ever get to it, I want to
express myself as forcefully as I can. '

In these very cases that came up from France two men were tried
for sleeping on post.in an outlying trench, right in the face of the
enemy. They were tried for refusing to go to drill. They were all
sentenced to death; and the military authorities there made the most
insistent appeal to the President that the sentences should be carried
into execution.” Those were sentences of death which had to come

here. All sentences of death do not have to come here.

into the record.
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] Now, I can
say something about those cases as illustrative of the failure of the

‘system to compel a proper appreciation of the terrible issues involved.

1 knew those cases, and I think they illustrate what I am going to
say as well as any cases; for that reason I will read them right here

" War DEPAB’fBIENT;
OFFICE OF THE JUDGE ADVOCATE GENERAL,
) . Washington, April 15, 1918.
Memorandum for Gen. Crowder.
Re Death penalty in the four cases from France.

1. After feadiﬁg these records I said to you the othér day that were I the '
 confirming authority I.would not confirm these sentences, and that for the same

reason I could not, were I you, recommend confirmation. At your request I
shall now state very briefly my reasons as I then stated them to you orally.

LEDOYEN’S CASE.

He was charged with disobeying the lawful order to fall in for drill, and was
convicted upon his plea of guilty. After plea and bhefore finding, the accused
formally stated in his own behalf that he “ could not go to drill ” because of the
extreme exposure to which he had been subjected the day before; that is, that
it was physically impossible for him to drill. This statement was plainly in-
consistent with his plea of guilty; accordingly, the court should have directed
a plea of not guilty and tried the case on that issue. Surely in a capital case
a plea of guilty, especially when, as in all these cases, the accused has not had
competent counsel, should be accepted only when it was made with the utmost
comprehension of all legal implications and of all consequences and only when
the plea stands finally as the full, complete, and unmodified intelligent answer
of the accused to the charge, Obviously the record in this case does not meet
the test, and the proceedings should be disapproved.

° . FISHBACK’'S CASE.

This is in all respects a companion piece to Ledoyen’s case. The military au-
thorities have treated the two as on “all fours,” and ask for the death penalty
in both upon common ground. There is one difference, however. The accused
in this case made no statement after his plea of guilty, and so the record does
not show upon its face any statement inconsistent with the plea. Considered
independently, then, the record gives no basis for the destructive opposition
made to Ledoyen’s case. The human facts do. The facts of the two cases are
the same; the conditions and circumstances of the conduct denounced in both
cases are the same. This is shown by the record and conceded and acted upon
by the military authorities. Disapproval need not be based upon strict legal-
ism. Other considerations are admissible. In view of what I have said, and
following the facts of record in Ledoyen’s case. I could not confirm the Fish-
back case. : :

SEBASTIAN’S AND COOK'S CASK,

" The death penalty in.each of these cases was awarded for sleeping on post
after an inadequate defense. In capital cases extenuating circumstances are
matters of defense. The defense in these cases set up, formally, and without
force or persuasion however, the fact that the accused had been in the front-

" . line trench for five previous nights from 4.45 in the evening until 6 o’clock in

the morning, with an actual stand in the sentry post of two hours on and one
hour off. Of course, little rest and no sleep could be had in such a brief
respite. Night after night of vigilance, without opportunity for sleep, must
rapidly bring exhaustion unless there be chance for rest and sleep during the
day. The accused in one case testified that sleep was impossible in the dugout
during the day, because of the chopping of wood therein. In the other case the
accused testified that little or no sleep could be had because of noise, without
speaking more specifically. These are matters of extenuation. the truth of

154
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which the ecourt made no.effort to prove or disprove. A competent statement

made in defense and standing unimpeached ought to be taken as.true. - Fur-

thermore, in one of the cases the evidence of exhaustion is rather convincing.

The accused was found evidently asleep in the early evening, around 8 o’clock.

He should have been relieved then by the corporal who observed his condi-

tion: He was not relieved until discovered asleep the second time in the early

morning hours. ’ -
GENERALLY.

These .cases were not well tried. The composition of the court in Ledoyew’s
case consisted of one colonel, one major, and four first lieutenants. 'The four
four first lieutenants could have had but little experience. I can not hélp re-
call the British rule which requires, I think, in such cases, three years’ service
to render an officer competent as a member of a court-martial. The same court
.that tried Ledoyen tried Fishback. The court that tried Cook was composed
of :the same members, except a captain (doubtless of considerable experience)
and a first lieutenant (practically of none) were present. And the same court
that tried Cook tried Sebastian.

The character of the record, with its brevity, is such as to leave the human
understanding disturbed by the formal conviction that it carries. These were
mere youth. Not .one made the slightest fight for his life. Each was “de-

fended ” by a second lieutenant. Such defense as each had was not worthy

the name. Were I charged with the defense of such a boy on trial for his life,
I would not, while charged with that duty. permit him to make a plea that
means the forfeit of his life. The Government should be made to maintain its
case at every point in the trial of a capital crime. Court, judge advocate, and
-eounsel should all endeavor to see that there is a full trial as well as a fair
trial, and that no matter of defense, including extenuation, he omitted. )

There is another matter that, finding lodgment in my conscience. I shall ex-
press: There is an insistence upon the part of Gen. Pershing which tends to
prejudice these cases. He seems to have forgot that he is not the reviewing
authority. The relation between confirming authority and the President in
these cases is judicial. I do not say that Gen. Pershing may not make general
recommendations as to the maintenance of discipline in his command. I know
he may. But his recommendation in these cases is a special thing, specially
interposed in the course of justice, and characterized by great insistence. He
asks that he be advised by cable of the act of confirmation, and makes a power-
ful argument the gist of which after all is to be found in his view of the neces-
sity of exemplary punishment in these cases. It may be the punishment made
especially drastic for the purpose of example at times has its place and value.
But exemplary punishment is dangerous to justice. The execution of all mili-
tary offenders would very likely decrease the number of future offenses and
offenders. But such Draconian methods would destroy justice without which
all else in human society is of no worth. o

It is only right for me to say to you that the military mind will in my opin-
ion almost unanimously approve of conflrmation in these cases. I do not say
that the military view is to be ignored by the Commander in Chief of the Army.
I myself would not ignore it. But when it offends against my well considered
sense of law and justice I can not follow it. ’ R

. S. T. AwsELL, Brigadier General.

They were not executed.

Senator Tromas. Was that because of the interference of the
President ?

Gen. AnseLr. The Secretary of War disagreed with the military.

Senator SurHeErLAND. Do you know what sentence was imposed
upon them? :

Gen. Axsenn. If T may say so, I do not know that T ought to put
it on the record. :

{Informal discussion followed, which the reporter was directed not
te record.) . :

The Crammax. Is there anything else vou wish to say. Gen.
Ansell? ' '

Lo
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_ Gen. AnseLL. With respect to these cases it is very ‘doubtful if a

- lawyer applying the rules of -appellate practice could say that there

was nothing here to sustain that finding and that judgment, unless
he is enabled to go to the Constitution of the Uplted States 1tself and
bring into these cases the principles found in the bill of rights.
First, did these men have that assistance of counsel which the Con-
stitution of the United States provides for every man on trial? In
my opinion, in a case of this kind, the young and inexperienced lieu-
tenant attempting to defend these men, who showed he was abso-
lutely incompetent to do so by permitting two of them to plead guilty
and by not properly using matters in extenuation as they should have
been used, was not a counsel at all. Although that young officer was
detailed as counsel, those men were not supplied with counsel at all; -
they did not have the counsel which the Constitution of the United
States provides and justice requires a man to have. )

Now, I know that if a judge in a trial court assigned John Smith,
who came to the bar but yesterday, to defend a man where the crime
was murder, a court of errors would not ordinarily say that that
man had been denied the assistance of counsel by reason of the fact
that counsel assigned might prove to be incompetent, but in the civil
forum, even if counsel is incompetent, you have the court there sitting’
to see that justice is done, and the court knows the law. In any
event, under the circumstances in this case, without civil counsel,
without experienced military counsel, while as a matter of record he
did have counsel, as a matter of fact and human justice, he did not
have it. - : :

Senator Frerineauysex. Does the Judge-Advocate prosecute th
accused before the court?

Gen. AxseLL. Yes, sir. - :

Senator FreLincaUYSEN. Is the accuesd, taking the case of an en-
listed man, entitled to civil council ?

Gen. AxserLL. Yes, sir. )

Senator FRELINGHUYSEN. Are the proceedings regular in that re-

ard or does the court assign him counsel ¢ _

Gen. AxseLr, Of course, most frequently an enlisted man can not
get civil counsel. 'The court does not assign counsel. The command-
ing officer assigns such military counsel as he sees fit. )

Senator SurhERLAND. Are 21l judge advocates who are employed in
these cases lawyers or merely military men? o )

Gen. Axserr. They are military men, though it ought to be said
that in times of war, where you have many lawyers, the Government
has a better judge advocate than the accused has counsel. Judging
this strictly by the law, that man entered a plea of guilty and stood

_ on it, but immediately thereafter he made an inconsistent statement,

and it was the duty of the court to strike down that plea and to pro-
-ceed to try that issue. . o
Senator SuraErRLAND. He made the plea of guilty without that
explanation? -
Gen. AxseLL. Yes, sir. ) :
The Cmamrman. I do not believe there is a court in the United

States that would sentence him to be hanged in that case.
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Senator Tromas. Most of the codes of the States require that the
consequences of the plea shall be explained and due warning shall
be Igﬁveré before it is accepted. '

e CmamrMaN. Gen. Ansell, is there anything further that '
would like to state? : ’ R yHne ‘ R
(Informal discussien followed.)

The Cratmrman. General, the committee has its regular meeting

to-morrow, and we will not ask you to return, but we will notify you

%)qﬁer as to when we would like to hear your views further on the
ill.

- (Thereupon, at 5.30 o’clock p. m. the committee adjourned to meet

at 10.30 o’clock a. m. on Saturday, February 15, 1919.)
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SATURDAY, FEBRUARY 15, 1919.

UniTED STATES SENATE,
ComMrITTEE OF MILITARY AFFAIRS,
: Washington, D. C.
The committee met at 10.30 o’clock a. m., Hon. George E. Cham-
berlain (chairman) presiding. ' ,
Present : Senators Myers, Thomas, Weeks, Sutherland, McKellar,
New, Kirby, Wadsworth, Knox, and Johnson. .
The CuarMan. Gen. Ansell is here to resune his testimony before
the committee. Just about the time we adjourned the other day he
was going to analyze or discuss the bill that I had introduced for the

.purpose of relieving the situation in these court-martial cases.

" Senator WeEks. I want to make an inquiry at this point. If the
general is going to discuss the bill and the merits of the bill, I think

_the committee will be glad to hear him. I think we have had all the

evidence we need on the results that have obtained during the war.

Senator Kirpy. And the necessity for relief.

Senator WEEEs. And the necessity for some consideration of some

action, at least, and I think the general ought to confine himself to.
the merits of the legislation which has been proposed and which he
advocates. I simply suggest that as a time saver; that is all.
" Gen. AnserL. I had said when ¥ was last here, Mr. Chairman, that
I would like to have read into the record the report that I had made
with respect to the English, French, and Italian systems, and, I think,
that was ordered to go in. I did not have it at that time. I would
like to put that in as a part of my statement.

The Cramrman. Without objection, that will be done. ,

(The matter referred to was subsequently submitted and is here
printed in full, as follows:) 7 ‘

Exmisit “ K.” !

ExTeRACTS FROM GEN. ANSELL'S REPORT UPON MILITARY ADMINISTRATION IN:

EUROPE.
FRANCE,
The under secretary of state for military justice.

" (@) Corresponds to but has broader functions than our own bureau.—This
under secretariat in the French ministry of war, while corresponding to our
own bureau, is given a far more prominent place in the establishment than is
our- department. -Shortly after the beginning of war it was raised from the
rank of direction to its present status, where it has contact with Parliament
concerning its own affairs and an independence of administration unknown to
us. While corresponding sabselutely to our own department, so far as our de-

. 95 A
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partment goes, it performs very much broader duties in three respects {see
Appendix “C"):

(1) It makes ail inspections necessary to acquaint itself with the condition
of the administration of military justice in the army and all inspections pre-
paratory to the most important courts-martial and civil litigation.

(2) It conducts before all the tribunals all litigation in which the ministry
and the mlhtaly establishment may be interested.

(3) It is charged with the general inspection and dlrectlon of prisoners

of war.

It is abundantly equipped for all these functions.

(D) Methods of maintaining discipline in French Army sharply distinguish-
able from our own in several respects.—

(1) There is but one kind of court-martial.—It corresponds to our general
court. There sews to be no need of any of the inferior courts because of the

- established system of' disciplinary punishments for all minor offenses. The
French tried an inferior court, only to abandon it. Special courts of inferior
jurisdiction were provided for by the decree of September 6, 1914, but they
were found unsatisfactory, were abandoned in practice, and ﬁnally actually
prohibited by the law of April 27, 1918. I was advised that they were opposed
principally because it was thoug,ht they were the alternative whereby c¢om-
manders would neglect their duty to impose summary disciplinary punishments,

“and also because courts-martial might become too frequent.
" (2) The system of summary disciplinary punishment (mentioned above).—
This system is an established, tried, and tested agency of French discipline.
No French officer can be found who disputes its efficacy. "It is contended that,
properly supervised as it is, (1) it results in effective discipline without the
least injustice; (2) develops the proper sense of responsibility of command in
all officers and corresponding respect for them upon the purt of those com-
manded; and (3) obviates the great loss of time and energy consumed in
courts-martial, leaving officers and members of the command free for their
purely military duties. This system of discipline is regulated elaborately and
in detail by the decree of May 25, 1910. There is no appeal to the courts. It
applies to officers as well as to enlisted men. .

There is one feature of the punishments authorized worthy of remark. Cor-
poreal punishment. bodily indignity, or public disgrace is not permitted. The
anpeal seems to he to the pride and dignity, rather than to the sense of shame.
The system ecarries with it a very wise concurrence of authority and re-
sponsibility. Every man must judge as he would be judged. The kind of
field punishments habitually indulged in in the British Army have no place
with the French. Considering the moral quality of our soldiery, as I have
seen it evidenced here, it is my view that we could safely apply the basic prin-
ciples of the French rather than English discipline.

(3) There is a for more thorough investigation prior to court-martial than
there 48 with us.—This is made by competent lawyers. Complaint of conduct
that would subject the offender to court-martial having been made to the con-
vening authority, or charges having been preferred to him, the whole matter.
including all the papers, is turned over to a ‘ rapporteur,” who is an officer of
the Bureau of Military Justice assigned to duty with the command. He makes
a thorough investigation and performs all the duties of the juge dinstruccion
in the civil system. except that he himself dogs not finpNy decide whether the
accused shall be subjected to court-martial or mnot. Upon that question he
makes a report, with recommendations, to the convening authority. The con-
vening authority may disagree with the * rapporteur,” but in practice he seldom
does. If it is decided to proceed to trial, the record of the case as it is made
up is submitted to a “ commissaire. du government,” who is also a lawyer ap-
pointed by the Minister of War, who sits at the trial and represents both the
government and the accused in a sense unknown to us; that is, while he en-
deavors to see that the government’s ense is presented, he is no more a prose-
cutor for the government thon he is counsel for the .sccused. He is there to
See that justice is done between the State and the accused. This official is de-
scribed- as ““a public minister representing justice.” He should be at least
of the grade of the accused. He is always a lawyer and is usually a man of
considerable or even great distinction at the bar. He takes no part in the de-
liberations of the court. However, the court relies upon him for advice during:
the trial, and may, and frequently does, consult with him during its delibera-
tions, but this must be done in the presence of all parties.
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If the paper's upon coming to the hands of the “ commissaire du government ”

are defective in stating a legal case, he amends them; if, for any reason they
are fatally defective, he quashes them; and if during the trial he should become

convinced of the deficiency of the proceeding as a matter of law, he so signifies
to the court; in such a case his view is controlling. Even upon the facts the
formal expression of his view that the State ought not to prevail is sufficient
to work an acquittal or dismissal.

Ih time of war the two legal functionaries described above are united in a
single person—*“1le commissaire-rapporteur.”

(¢) Judgments of courts-martiel are subject to an independent revisory
Power—

(1) The Court of Cassation has, or until recently had, jurisdiction in time of
peace over the judgments of courts-martial only under exceptional circum-

" stances in the case of persons generally subject to military law, but civilians

tried by court-martial for State offenses may always in time of peace have
their cases reviewed by that court.

(2) A Court of Revision sits in time of peace and war for the army. The
court originally consisted of two civilian magistrates of the court of appeals
and three officers of the army. I am advised at the department that not long
before war broke out there was a change in the situation by decree that per-
mitted an appeal to the Court of Cassation in place of the Court of Revision,
and ‘I am advised that in time of peace the Court of Revision had been
largely, if not entirely, superseded by that court. In time of war the Court
of Revision consists of five officers of proper rank, sitting at the headquarters
of the army or at each army, as may be necessary. )

In time of wdr there is no appeal to the court of cassation by military per-

' sons, and the Government may also, by decree, control appeals in time of war

to courts of revision. In August, 1914, all appeals to the court of revision were
suppressed. June 8, 1914, revision was reestablished for all judgments of death.
On June 8, revision was suppressed again for death sentences imposed for pass-

ing ‘or inducing one to pass to the enemy or to rebel armies and for revolt; but,

as to these offenses, it was reestablished by the decree of July 12, 1917. By
the decree of February 28, 1918, revision was reestablished for judgments of
condemnation to hard labor for life and for deportation. The present situation
is, then, that there may be revision of judgments in the following cases: (1)
Death penalties, (2) hard labor for life, (3) deportation.

By telegram of April 20, 1917, it was ordered that no capital case, whether
it had been revised and rejected, or not revised at all, should be executed until
the record had been submitted to the decision of the President. In all these
cases the under-secretary of state for military justice submits the record,
with his review and recommendation, to the President of the Republic or to the
minister of war directly, without the intervention of other authority. By decree
of June 12, 1917, the above provision 1equuln0 submission of death sentences to
the Pres1dent was temporarily abrogated in certain cases, but by note of July

17, 1917, the rule prescribed by the telegram of the 20th of April, 1917, was re- .

estabhshed in all respects. The present law, therefore, is that no cap1ta1 sen-
tence can be executed without the approving decision of the President of the
Republiec.

I am also advised that cases carrying military degradation of an officer or
soldier, dismissal of an officer, or the dishonorable discharge of a soldier are,
by reason of the fact that the President is the pardoning power, usually sub-
mitted to the department by the general in chief of the Army on his own motion.

-Courts of revision do not retry the facts. They will annul the judgment of
courts-martial, and in a proper case order a new trial, only in the following
cases:

(1) When the court was not lawfully composed

(2) When it has violated the rules of its jurisdiction.

(3) When the penalty pronounced by the law has not been applied to the
facts found to exist, or when a penalty has been awarded not known to the law.

(4) When there has been a violation or omission of forms prescribed to be
observed under pain of nullity.

(5) When the court has.failed to comply with the request of the accused or
the * cornmissaire du vovelnment ” to make use of a faculty or ﬁght provided
him by law.

(d) An elaborate system of suspension of scntem’es —Except in the most
heinous cases, all sentences that would deprive the Army of a man’s military
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service are suspended for the period of the war. There is also an elaborate
system whereby an offender may be completely rehabilitated. Commendation
in orders will work a complete rehabilitation. Men are not lost to the Army.
They serve either in prison works or in the chasseurs d’Afrique in France.
Military service thus rendered is penal but is not beyond the realm of ye-
habilitation, All military persons are amenable to courts-martial exclusively
for all violations of law, including the common law of the land, except certain
offenses against the fishery and forest laws, in which civil courts have juris-
diction.
{TALY.

Bureaw of Military Justice.

The. personnel of the Bureau of Military Justice, presided over by a lieu-
tenant general, is purely military. The ranking officers of the depaltment are
all eminent lawyers. The system of court-martial plocedme is in general
respects very similar to the French.

(@) Distinctive features: A court of revision of all judgments of courts-
martial. \ is distinguishing rdance with
law, the King, by a decree dated the 20th of July, 1917, instituted a supreme
council of revision. Its rules of procedure were promulgated on the 12th of
August following. The council was originally composed of one of the generals
commanding a section of military justice, who is its president; of the Military
Advocate General of the Vice Military Advocate General; of the colonel at-
tached to the section of justice, of a Councilor of the Court of Appeals, desig-
nated by the Minister of Grace and Justice, and an official known as a chief
reviewer, chosen by the supreme commander from among the officers of the
army who are qualified lawyers. As first established, it had jurisdiction to
revise all sentences involving a penalty greater than seven years imprisonment
in all cases where there was not already legal recourse to the Supreme Tribunal
of War and Marine. (This latter tribunal has jurisdiction only in exceptional
cases.)

‘In April of the present year this court of revision was reconstructed and en-
larged, with a larger number of councilors of the Court of Appeals, and with
jurisdiction to revise all serious penalties. The decree constituting the council
expressly provides that the examination in revisjion will not suspend the execu-
tion of the sentence. I was advised, however, that upon application, either by
the accused or the Department of Military Justice, a stay of sentence could be
obtained in a proper case. The jurisdiction of the supreme council of revision
is final, except in certain special cases. The records are first presented to the
Bureau of Military Justice and by that bureau transmitted for revision. (Con-
cerning this court, see appendix “D” and rough translation.)

ENGLAND,
v .. THE OFFICE OF THE JUDGE ADVOCATE GENERAL.

(1) History and place in the Governmeni.—Originally, before the appoint-
ment of the Commander-in-Chief in 1793, the Judge Advocate General acted as
. secretary and legal adviser to a board of general officers, by the aid of which
the Government of the Army was carried out by the Crown; and it was ap-
parently to discharge the duty of defending the board and the action of the
military authorities taken under his advice to 'this board that the presence of
the Judge Advocate General in the House of Commons was needed. When the
board was abolished, on the appointment of the Commander-in-Chief, the Judge
Advocate General continued to be the legal adviser to that official, and though
at times, up until 1805, he was not a member of Parliament nor a privy coun-
cilor, yet, nevertheless, in the absence of a responsible minister he acted as
such and remitted capital punishment and dismissed officers in the name of
His Majesty. In order to bring this Crown functionary under parliamentary
control the office of the Judge Advocate General was in 1806 made a political
one, the holder became a privy councilor, a minister of the Crown. He had
the duty of advising the Sovereign upon all matters coming within the scope of
his office and was liable like any other minister to be called to account in
Parliament for any act done in the exercise of his official function. From
this time until 1851 the Judge Advocate General assumed to act judicially and

of ‘not guilty.””
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nis decisions were expressed as pointing out the nature of the defect in such

© language as, “I have the honor to inform you that the conviction can not be

legally sustained or emforced,” or that the ‘‘ proceedings are invalid ” and rec-
ommending or suggesting that * the prisoner be released and the entry of the
conviction erased;” or, “that the commanding officer be informed that the
finding amounted to an acquittal and should be so recorded in the usual form
In a brief memorandum filed with me by the present Judge
Advocate General (Judge Cassel)! it is said:

“In the late sixties, however, the form used more frequently took the shape
of a direction such ag “ Under the circumstances the proceedings are quashed.’
‘T have to request that you will cause the prisoner to be released and the
record of the conviction éerased.””

(2) His place as sole legal adviser to the political head of the Department.—
In . 1875 a case was submitted to the Iaw officers, Sir John Coleridge and Sir
John Jessel, who in effect gave it as their opinion that it was the function of
the Judge Advocate General to give advice and not to pronounce judgment, and
that in constitutional theory * his opinion is not binding, although, no doubt, in
practice it is not usual to disregard it.” However, this was not followed by the
succeeding Judge Advocates General. Judge Osborne Morgan in a minute to
the Secretary of State in 1880, when he was Judge Advocate General, while
accepting in a sense the opinion of the law officers as a theoretical legal defini-
tion, nevertheless adopted as the constitutional basis of his office the. defini-
tion set forth in a minute of his predecessor, Judge Ayrton, under date of the
17th of I‘eblualy 1874, and held that the Tudge Advocate General “ was con-
stitutionally 4s well as morally responsible for the legality of sentences of
courts-martial.” During all this time the office was a political office of a minis-
terial character, its holder having a seat in and responsible to Parliament. So
it remained untll 1873, from which date until 1905 there was an interim in
which the office was held by the President of the Probate Divorce and Ad-
miralty Division. In 1906 a further change was made and the present system
initiated. The Judge Advocate General became a permanent official, debarred
like other civil servants from sitting in Parliament, and with direct responsi-
bility to the Secretary of State for War. To quote from the present Judge
Advocate General—

“The result is that the responsibility of advising the Crown as to the exer-
cise of the prerogative as respects the sentence of courts-martial is transferred
to the Secretary of State, and the functions of the Judge Advocate General
are to advise the Secretary of State as to the advice he shall tender to His
Majesty. The Secretary of State is at liberty to disregard the advice tendered
to him by the Judge Advocate General, but he will rarely, if ever, take the re-
sponsibility of disregarding the 'advice of that official on legal matters.”

,The law officers of the Government are all agreed that while the office of the
Judge Advocate General is theoretically advisory to the Secretary of State,
the disregard of that advice would he so unusual and would be considered so
serious a matter that it could not go far without challenging parliamentary
correction. It is understood that in a case of exceptional importance the
Secretary of State for War may refer the opinion of the Judge Advocate
General to the Attorney General and the Solicitor General and may have
their advice upon the question in dispute. This course has. rarely been
adopted, and I am advised there has been but one reference to those law
officers within the last three decades. The reorganization of the office that
has taken place within the last 150 years has resulted in placing a responsible
minister at thé head. of the War Department, who stands between the Sov-
ereign and Parliament, and to whom, rather than to the Sovereign, the Judge
Advocate General of England reports directly. His opinions are subject to no
military supervision or to any other kind, except in the rare instance when his
decision may be submitted for the review of the Attorney General.

(8) He is independent of ell military supervision amd control.—His sole
superior is the political head of the department, namely, the Secretary of State
for War, who is responsible immediately to Parliament. The office was origi-
nated in necessity as an independent check on military authority. It was
established more than 200 years ago primarily to correct abuses of courts-
martial and the exercise of military authority. Court-martial sentences at

1 Judge .Cassel was rather recently appointed He is an eminent ‘barrister and: at the
outbreak of war held a prominent place at the English bar as an equity lawyer. He was
serving as an officer of the line in France when appomted
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§hat_ time were notorious for their disregard of the fundamental principles of
Justlce_z of the law of the land. It is fundamentally inherent, therefore, in the
estabhghment of this office that this official shall he amenable to no military
{ll}tll()l‘lty. whatever, but solely to the political departments of government,
Hl_s appointment by the Sovereign, his authority as defined in the patent of
office, his civilian status, he being no part of the Military Establishment, with

life tenure and retirement, all establish his independence of military au-.

Hmrit:\' in the performance of the functions of his office. All this nobody in or
nu!‘. (_)t the Army disputes aud none can be found to question its wisdom. His
opinion in matters pertaining to his official function being subject to no mili-
tary scrutiny or control, he is the final legal authority on the administration
of military justice.

- (4) The several deputies judge advocete general—The judge advocate gen-
91-&] has a deputy judge advocate general in each of the overseas forces; that
is, in France, India, Mesopotamia, Macedonia, Egypt, Cyprus, and with the
various other expeditionary forces of England. This official, while representing
the authority of the judge advocate general, is also upon the staff of the com-
mander in chief of the force. There, as at the war office, rarely or never are
‘the opinions of the deputy judge advocate general disregarded. If the com-
mander in chief feels that he must differ with the deputy judge advocate gen-
eral,-the question is submitted directly to the judge advoeate general himself.
The opinion of the responsible law officer is accepted without question by the
army. The attitude of the army is one of respect for his authority. This
administrative principle has a profound influence upon administrative aection.
A convening or confirming authority, or any other military authority charged
with an independent responsibility, may, and with the utmost freedom in
practice does. submit to the judge advocate general or his deputy any question
arising in due course of administration, and his opinien is regarded as
authoritative by the army and by the department, and will serve as a military
justification for the action by that official.

Under the secretary of state for war, alone, the judge advoeate general of
England is the head of the administration of military justice.

(e) The administration of military justice. .

(1) Thorough preliminary investigation prior to resort to couwrt-marticl.—
What is universally pronounced as one great element of strength in the British
system is to be found in the thorough preliminary investigation required to be
made to determine whether the accused shall be subject to court-martial, After
the officer prefers a complaint the commanding officer (usually the regimental
commander) conducts a preliminary hearing, at which the accused is present.
The witnesses against him are called and examined under oath and cross-
examined by the accused. The accused then presents his own witnesses. Upon
the evidence thus taken the commanding officer decides whether to dismiss
the charge. altogether, or whether to resort to his power of summary punish-
ment, or whether to forward the charges to the convening authority for trial.
In case he decides to resort to summary punishment, if the offense involves
one of the larger summary punishments authorized by the statute, the man
must be asked if he submits to the commanding officer’s jurisdiction or
whether he would prefer court-martial. A well-advised man usually submits
to the summary discipline. If he takes a court-martial, or if the commanding
officer decides to forward the charges to the convening authority, the sub-
stance of what each witness testified to is settled in a conference between
the commanding officer or his adjutant and the accused, and upon disagreement
the witnesses must be recalled. All this testimony is forwarded to the convening
authority, where the judge advocate looks over both the charges and the sub-
stance of the testimony and decides whether there shall be a trial or not.
If he finds incompetent testimony he indicates his ruling to that effect upon
the testimony sheet, or if it appears that an offense has been committed for
the proof of which evidence exists but has not been included in the evidence
sheet, then the file is returned to the commanding officer for further investiga-
tion and again the man has the right to be present and examine the witnesses.
At any time before final disposition by the commanding officer he has the
right to administer his own punishment or dismiss the charges. All papers,
including the evidence sheet, are sent to the president of the court, who must
be guided by the rulings of the law officer as to what is relevant and what is
not. This testimony sheet also serves as a check upon the testimony of
witnesses.

 r—r
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(2) The punishing power of commanding officer (usually regimenial com-
mander) —Another great element of strength in the British system is found
in the punishing power of the commanding officer, which is authorized by sec-
tion 46 of the army act. 'The exercise of this power has caused nearly all
inferior courts to be superseded and has made the regimental court obsolete.
Together with the required.preliminary investigation, it is believed to have
reduced the resort to general court-martial by about 50 per cent. ¢ The whole
trend of aimy opinion and military jurisprudence,” says the judge advocate
general, “is towards increasing the power of a commander to administer in

4 proper case summary discipline.”

(3) The different kinds of courts-martial in practicc—Courts-martial au-
thorized in the British system are (1) the ordinary general court-martial, (2)
the field general, (3) the district court, and (4) the regimental court. Where

it is impracticable to maintain the ordinary general court-martial, the field.

general may be resorted to; and it has been held impracticable to maintain
the ordinary general court-martial in France and other fields of service for
enlisted men. Officers, however, are almost invariably tried by ordinary
general court-martial. The distinguishing theory is that trials of officers are
so few as to be within the range of practicability. So, in France and all
active fields of service there are (1) the ordinary generval court for ofiicers,
and (2) the field general for enlisted men. At home there ave (1) the ordinary
general court for everybody, and (2) the district court for enlisted men and
the regimental court. The last named court is obsolete by reason of the
summary punishing power, and the district court is infrequently resorted to.
(4) General and field general cowrts-martial arc provided with law officers
who control the court upon questions of law.—The ordinary general courts-

martial are provided with a judge advocate warranted by the judge advocate

general or deputy judge advocate general. The Inglish judge advocate is not,
as with us, a prosecutor, but a law officer whose opinion may be taken by the
prosecutor (counsel for the government) by counsel for the accused, and by
the court. He may, and frequently does, give his opinion to the court without
their request, and would do so if he Dbelieved the court needed it or was about
to err. When the evidence is all in, he sums up and instructs the court upon
the law in very much the same manner as a judge instructs a jury. The judge
advocate is usually an eminent barrister who has had experience on the crim-
inal bench. . :
The field general court is not provided with a judge advocate by law, but it
is now the established practice to detail with each field general a member who
is especially qualified in the law and who has all the qualifidations of the
judge advocate just mentioned. Out of deference to the line he is seldom or
never made the president of the court, but. on the other hand, neither is he
the junior member. While theoretically he has no more power than any other
member of the court, under the British system he may spread his own views
upon the record and may, indeed, report specially to the deputy judge advocate
general any errors committed by the court on the trial. )
(5) Some weaknesses of present system.—The present British system is weak

" the law authorities find in the following respects:

(@) The law does not provide for having a judge advocate on every field
general. This difficulty has been obviated largely, as just said, by detailing
as “law member ” an officer who is an eminent barrister and of experience in
the administration of criminal law, specially selected for the purpose of con-
trolling the court in matters of law. The present judge advocate general
strongly recommends the supplying of every court-martial, except the summary
court, with a legal member, and would recommend it immediately to Parliament
were it opportune to do so.

(b) This law member should havea controlling power in matters of law. As
just explained, he does have that power in fact, but only at the expense of
transcending legal theory. . -

(¢) In cases of death sentences the law does not, as it should, provide for
a stay of execution until review by the judge advocate general. Inasmuch,
however, as death sentences can in no case be confirmed by any authority
below the commander-in-chief, the confirming authority always has the ap-
proving view of the deputy judge advocate general. Then, too, as a matter of
fact, the deputy judge advocate general will take no risk of future disagree-
ment with his chief post executionem, and, except in the plainest case of a
death sehtence, he would ask for the judge advocate general’s review before
sentence is executed. -
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(@) There should be a legal stay of execution for another reason: In order
that the accused may request pardon. While every convening and confirming
authority has the authority at any stage in the proceedings to ask for the
opinion of the judge advoeate general, an authority which is very frequently
fflvailed of. there is no express authority for staying the sentence or establish-
ing an interval between the awarding of the sentence and its execution in order
th?t .the pardoning power may be sought. The recent Army act, however, with
this in view, requires the president in all sentences of death to announce the
verdict upon conviction, in ovder that the accused man may pursue his usual
remedies or ask pardon.

(€) In the matter of settling charges there is an inconsistent relation in that
charges are both settled before trial and ultimately passed-upon in review aftey
trial 1_)y the same legal authority. The present judge advoeate general has so
organized his office into divisions that the division that settles the charges
hever reviews the proceedings. In fact, so independent will he keep them that
he himself, since he may be called upon to review a case. never personally set-
ties the charges. All such matters, indeed all preliminary matters of this
character touching prima facie legality, are attended to by a division which
acts independently of the judge advocate 2eneral and takes action in the nanie
of its own chief. If it were convenient at the present time to do so, the present
judge advocate general would propose the statutory establishment of this
independence.

(f) No reason is known for the illogical position that inasmuch as an ac-
quittal is required to be announced in the British system immediately to the
accused, all convictions should not be announced also. ’

(6) Judge Advgcate General as reviewing authority—The judge advocate
general reviews all cases, even those that have been reviewed by the several
deputy judge advocates general in the various Expeditionary Forces, though
those passed by a deputy are not seanned with such great cave. The number
of cases now being reviewed are about 1,100 per week, and he tries to keep
the work up to date. A case received to-day should be taken up by an examiner
to-morrow and passed without delay. He is guided in hig power of review
by the rules, vague as they are, established by the criminal appeals act as
grounds of reversal or quashal. The scintilla of evidence theory has long been
abandoned .in Efgland, and because of the vagueness of the rules established
in the criminal appeals act, the appellate courts have very properly reserved
to themselves the right to say what shall constitute grounds of reversal and
quashal, keeping in view, of course, so far as sufficiency of proof is concerned,
the established common-sense rule in deference-to those who have heard the
witnesses testifv. He not infrequently reverses, however, for insufficiency of
proof, and -uses the formula found in the criminal appeals aet, that is, “There
is not a reasonable sufficiency of evidence’ or when “a substantial injustice
has on the whole case been done the accused.”

@. The Judge Advocate General of Englind has never limited himself 'to juris-
dictional deficiencies in quashing proceedings; he 1will quash for other reversible
eror. :

b. Practical steps in quashing.—When he decides to quash proceedings he
makes what he calls a “ minute ” of the deficiencies without going so much into
detail as we do. In several of the cases I noted he simply said. in a nut-shell
statement of the reason for his conclusion, “I find that the charge alleges no
" offense known to the law;” or “that the only evidence adduced for the Gov-
ernment was incompetent; ” or that * the evidence is not reasonably sufficient ; ”
or “the accused was denied the substantial right of counsel and witnesses for
his defense;” and that “for this reason the sentence should be quashed,” or,
sometimes, “ must be quashed.” With but little more, this minute is addressed
to the “8. of S.” (that is, the Secretary of State for War) who returns the
minute initialed. The minute is transmitted by the Army Council to the proper
comrhander with a direction from the Army Council to see that the necessary
notation is entered on the record of the accused and that all steps be taken to
restore him to his former status. .

Even in cases of quashing for defect of jurisdiction he seldom recommends
another trial, as he leans decidedly against a second trial in such cases, though
In particularly aggravated cases, where obviously the accused should not go
unpunished, he does, of course, recommend trial.

& * * % * * *

S. T. ANSELL.

"

. part, shall lie.

D
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nator Kxox. Would you mind, in view of the fact that I was
detsa?'llrlxzflo at another committee meeting the other morning when you
first appeared, defining for my benefit briefly just what ’phe ﬁssue is
that we are trying, what the various contentions are and what you
are trying to get at? I think I know, but I would like to have you
Staéz;F.ANSELL. The whole question, as I understand it, Senator, is
whether or not the court-martial procedure shall from beginning to
end be subject to a judicial control, a control that 1s established by
Congress, or shall it be subject to the power of m11_1tary_comma_réd
with a very limited and what I conceive to be an inefficient guide |
| ongress. .
65%2}11;?(?3 Iki)yl,\*o(z; gnd if it is to be subject to review or control by
Congress, then the question is as to where that control, the appellate
Is that an ancillary question ? _

Gen. Axseri. It is, That question was the one. raised on the day
before vesterday. I had assumed that it was within the powers of
the Judge Advocate General. That was ruled against me. I had
not supposed it was located elsewhere, but it was suggested by some
Senator that it would be incongruous, if not impossible, to create
within a department a bureau which should pass finally upon the
entire department, it would seem difficult. Of course, that strikes at
the very root of what I should contend for, if 1 were permitted to
corétsl?a%or Wesgs. I made that suggestion. 1 do not think the sug-
gestion ought to have any greatt\;;veltg.ht, for I am not a lawyer, but

to bring that to your attention. , .
! vérzg;t.egN(s)E]iL. %had congidered that. I think there are cases, prin-
cipally, perhaps, arising in the Interior Department that illustrate
that point. Some have arisen in the Ipter}or_]?epartment.vyl% 1"ei
spect to bureaus which are endowed with judicial or quasi-judicia
functions. 1 think the Supreme Court of the United States has said
that in the performance of those functions those officers were not
subject to the control of the departmental hierarchy or head of the

ent. . ) ]
deIS)ifg?or Kw~ox. Of course, at the present time I am not so particu-
lar to get your argument as to get your statement of what the ques-
G e or Trmmy. We ave discussing the bill. o

’ mByY. We are discussin . )

%Zﬁii%f" Kw~ox. I understand thgt. There seemed to be an issue
between Gen. Ansell and somebody else. I do not know who he is. .
There seemed to be a difference as to the interpretation of the statute

and as to where this right of revision should lie. ThatisasT under-
stand it from the press. As T told you, I was not here the first morn-
ing that you appeared. I want to kmow what that issue 1s.

" Gen. AxseLL, The first issue was as to whether there was any such

power. .
Senator Kxox. Any power of revision? o
Gen. ANSELL. Anyypgwer of revision at all. If so, where it was.

T had held when I as acting head of the office that there was juris-

diction in the office of the Judge Advocate Generall.
. Senator Kxox. Yes. :
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Gen. Awserr. Established by section 1199 of the Revised Statutes, .

- to revise judgments of courts-martial and make the necessary correc-
tions for gross and prejudicial errors. '
p SeQnator Kxox. That is one position. What was the other posi-
ion?

Gen. Axsern. That was my position.

Senator Kxox. What was the other position ?

Gen. Axserr. That was opposed and it was held not to exist.
_Senator Kxox. Did the parties who held that the right of revision
did not exist in the Judge Advocate General’s office contend that it
did not exist anywhere? : :

Gen. Anserr. They did, and it had never been exercised, at least

within the past 85 or 40 years. I contended that the history of the

War Department and of the execution of the act in its early days °

showed that when the act was young the Judge Advocate General of
the Army, or if not he, then the Secretary of War, had the power.
Senator Kxox. Do you mean to contend that until you raised this
question -of the right of revision in the office of the Judge Advocate
General that the action of the primary courts had never been re-
viewed at all anywhere by any authority ?
Gen. Ansern. That is true.

Senator Kxox. What authority vevised these excessive sentences

that you indicated the other day?

Gen: AwseLn. That, Senator, is an exercise of the pardoning power, -

the power of clemency, and has nothing to do with the legality and
correctness of the judgment itself, but proceeded upon the legality
and correctness of the judgment.

Senator Kxox. As I understand you now, all revisions that have

been made up to this time have been made under the President’s.

‘power of pardon?

Gen. Axserr. No; we have advised military commanders to make
revision.

Senator Kxox. Where does the power of clemency exist, except:

in the President?

Gen. Axserr. There is a minor power of clemency conferred by
Congress upon military officials that I think we need hardly advert
to, because it appears to a lawyer confusing and incongruous.  The re-
viewing authority, a subordinate official who convenes the court and
passes upon its judgment, is authorized by Congress to mitigate and

remit punishments while they are under his control, but, of course,.

the pardoning power after that rests with the President, where it
is fundamentally placed. ' '
Senator Kxox. This answer to my question does not seem at all

- consistent with your other answer made a moment ago as to whether:

up to this there had been any revision of courts-martial at all. I
understood you to say that there was not.

Gen. AnseLL. As to the division of the sentence with respect to its:

legality for errors of law upon which judgment was based, no.
Senator KNox. So in respect to the extent of punishment inflicted

-there was no revisory power that has been exercised under the.

statute ?
Gen. Anserr, Probably not under the statute, éxcept with respect
to the subordinate officials who are passing upon the judgment, in the

~ charge. If a man has been dismissed, he has been dismissed.
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first instance, and, of course, under the general pardoning power of
the President. . ‘ .

Senator Kirey. As I understand it, under the law of 1866, it was
your contention that the Judge Advocate General’s department had
the right to review and revise the decision of a court-martial?

Gen. Axsern. That is true. .

Senator Kirey. And the legal authority held otherwise, which re-
sulted in these court-martial sentences notwithstanding they had
been reviewed by your department and recommendations made by
your department, being approved by the War Department strictly.
I mean by that that the War Department has the last say, and they
say it shall be approved without regard to your recommendation, and
1t generally is. .

Gen. Awxsern. I would not say “ generally.”
true. The officer appointing the courts have the last say.

Senator Kirsy. It is a War Department proposition. ‘

Gen. Axsern. The War Department says the Judge Advocate Gen-
eral has no such power. Now, it ought to be said, I think, that the
War Department had held, up until the time this question was agi-
tated, that there was no power anywhere to correct, to modify, to re-
verse, or to inquire into the judgment of a court-martial because of
prejudicial error during a trial, which would require, under the or-
dinary principles of jurisprudence, a court of appeals to reverse or
set aside a judgment. They held that no such power existed any-
where. No matter how erroneous the judgment, it stood. Since this
agitation, the War Department has, in many instances, upon the
recommendation of the officer of the Judge Advocate General’s office,
seen fit to exercise a power deduced from somewhere to set aside and to
reverse these judgments of courts-martial, but with this very strange

Otherwise, that is.

result. The Secretary of War and the Chief of Staff may set aside

the judgment of the court-martial for errors of law committed dur-
ing the trial affecting the validity of that judgment. Every time
such a judgment is set aside it must result obviously in an acquittal

of the man, there being no power, which is a necessry complement,

of course, to the power to revise, to order a new hearing.
The CHaRMAN. It amounts to an instruction from the War De-
partment to the officer convening the court to retry the case or dis-

miss the proceeding? )
Gen. AnserL. They do not retry. They do nothing but release the

man. ,
Senator Taomas. What is the effect on the status of the prisoner?

Is he restored in that case to his position in the Army? Or does the.

sentence operate to keep him out of the service? '
Gen. ANsrLL. Because of the fact that we have now suspended this
power of the appointing officer to execute a sentence of death, dis-
charge, or dismissal, in the exercise of a power the source of which is
difficult to determine, if it exists at all, many such sentences are saved
from execution by an advisory review ; if not so saved, such a sentence
would place the accused beyond all power of restoration, the result
must be discharge or dismissal. Take for instance, dishonorable dis-

So, the Department, notwithstanding it denied that it had any
right to review a judgment, ordered the reviewing authorities to
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withhold execution of these sentences to that they could be advised
with by the War Department after the War Department had been
advised as to what we thought of the legality of the proceedings,
and a man would thus be retained in the service and come within
the realm of restoration, if the judgment should be set aside.

Senator Weexs. Let me ask you to take a concrete case. Every
general court-martial comes to your office?

Gen. Anserr. Yes, sir,

Senator Weeks. Somebody reviews the proceedings?

Gen, AnserLL. Yes, sir.

Senator Werks. Suppose you find that the law manifestly had not
been complied with in the trial, what would you do?

Gen. Awnscrrn. We would recommend to the reviewing au-
_ thority :

Senator Weexks. Who is that?

‘Gen. AxserL. The man who appointed the court, that in our judg-
ment these errors were errors so gross and prejudicial to the rights
of the accused that he ought to set aside that judgment.

Senator Werxrs. Suppose he did set aside the judgment, what

would happen?

Gen. Axsgrr. That is the acquittal of the man.

. Senator Wrers. Would the acquitted go back to his position in the
Army as if no trail had been held in that case? X

Gen. Anserr. Yes, sir.

_ Senator Weexs. Now, suppose the sentence, in your judgment, was
inadequate or too severe, what would you do?

Gen. Axserr. Well, it was held by our office that in advising these
reviewing authorities we were limited, under the orders of the War
Department, simply to pointing out to the reviewing authority the
illegality, from a strictly legal viewpoint, of the proceedings, and
could say nothing about the quantum of punishment. :

Senator McKerrar. You did not pass on the facts at all?

Gen: Anserr. Under that régime, which I wish to say I changed
last August or September, we examined the facts only for the pur-
pose of determining the question of law arising from the facts.

Senator McKerrar. You did not regard the errors of fact?

Gen. Axsgrr. Only in order to determine the legal question
whether there was reasonably sufficient evidence to sustain the find-
Ing of the court. That appellate rule is expressed in different ways
in different jurisdictions.

Senator McKerLrar. Suppose you found in a particular case that
there was no evidence to sustain the finding of a court-martial, what
would you do? :

Gen. Awnserr. I think in appellate jurisprudence that becomes an -

error of law. ‘
Senator McKeLLar. You did take that into consideration?
" Gen. Ansern. Certainly. ’
The CrARMAN. The commanding officer has a right to ignore your
recommendation entirely? :
Gen. Ansgrr. Oh, yes, sir.
Senator McKzrrLLar. Does he do 1t in practice?
Gen. Ansgrn. Frequently. We have such a question before us
right now. We had it arise in a very serious form in France, and
after a great deal of effort we gnt an order published two or three

o
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months ago that would cause or compel these appointing authorities
to follow the views of the Acting Judge Advocate General, unless he
were overruled by the Secretary of War here.
The Crarrman. If that power had been granted heretofore, there
would not have been all this trouble? '
Gen AxseLr, There would not have been. That is my judgment.

~.. Senator Wrrxs. Let me get back to this case where you advise the

convening authority that the law has not been complied with, in
your judgment. Under present conditions a man is restored to his
place in the Army. Do you contend that you should direct a new

" trial as a result of failure to comply with the law?

Gen Anserr. I contend we should have authority somewhere, and

" 1 contend it should be in a judicial officer, to order a new trial;

that is, to advise the executive authority who can appoint the court-
martial that it is within his power, and that he ought to do so.

Senator McKerLar. Your idea is that you should be an appellate
court to reverse a finding on the record? ‘

Gen. Axsecn. I think so. I should say for the usual errors of law
for which an appellate court reverses. .

Senator McKrrrar. I think you ought to reverse on errors of fact.

Gen Axsern. Not, perhaps, unless they become a question of law
under rules with which we are familiar. We should when the facts
are not reasonably sufficient to sustain the judgment.

Senator McKErragr. There may be some trifling amount of evidence
on which the court-martial could be sustained under legal procedure,
and yet it would be manifest from the facts that a gross injustice was
being done to the man in convicting him and having a punishment in-
flicted. Don’t you think an appellate court otight to have power to
reverse for that also? :

Gen. ANsgLL. Yes, sir; I think they do, but I think we are familiar
with this fact, also, that they go at that thing gingerly. I quiteagree
with you that they do review the facts. They will not confess it,
however. : '

Senator McKerLar. There is no use to camouflage it.

‘Gen. Axserr. I-think I should have said to you the other day,
Senator, if I did not say so, that T did not mean to say that every
one of these sentences is served. Of course not. The difficulty that I
find with the system is that the system makes it possible for these
sentences to be served, and many of them are being served, and the
only thing that stands between the sentence of a court-martial and
the execution of the sentence is mere man, and not legal principles.

Senator TaoMmas. In other words, the system is ironclad?

Gen. Ansern. It is. It is a system that depends on the view of

man, not governed by law. The law does not govern.

Senator Taomas. It depends upon the expression of the individual
and not upon the establishment of legal principles®
Gen. Ansern, Yes, sir.

- Senator Weeks. I supposed that your office reviewed these cases,
and if you found the law had not been complied with, or if you
found a sentence was excessive or manifestly insufficient, you sent
that to the Secretary of War, who brought it.directly or indirectly,
perhaps, to the attention of the President, and that the President
then either set-aside the sentence or reduced the sentence or took
some. action based upon your recommendation. -
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Gen. Axserr. I think for your information and general under-
standing, Senator, I will go over again the situation as it existed at
the beginning of this war. -

Senator Weexs. Evidently that is not the case. I simply say that
is what I supposed was the case. . :

Gen. AnseLL. That is not true. '

Senator Weexks. I felt fairly confident that was the policy fol-
lowed in the Navy.

Gen. AxserLL. T am not advised as to that.

The Cramrman. Did you desire to make a general statement of any
kind before you proceed with the bill?

. 1Gren. Axsgrr. Maybe after I get through with the analysis of the
111, sir. '

The Crarman. You are going to discuss Senate 5320%

Gen. AnseLL. Somebody handed me a different bill.

The Cuamrman. It is exactly the same bill. -It was introduced in
the House after it was introduced here.

Gen. ANseLL. It seems to be so. I wonder if the lines are the same,

I suppose not.

I think that I should like to discuss this bill so as to coordinate it

with the phases of the trial of a man. That would cause me to take
up section 4 of this bill. We have found that no revisory or appel-
late power standing alone, notwithstanding the fact that I contended
so strenuously for it, can cure all the deficiencies of the existing
court-martial system and practice, for the reason that the system
itself lets in too many errors and we are concerned too much with
the revision of those errors. Too many men are tried who ought
not to be tried at all. Too many men are tried on charges that, as a
matter of law, do not adequately specify any offense known to the
Articles of War. Too many men are tried when evidently there
could not have been reasonable grounds to believe that they were
prima facie guilty of the offense with which they were charged.
Too many men are tried on flimsy evidence without a prima facie
case. ’ :

Senator McKerrar. Are those cases reviewed by your department
under the present practice, and reversed ¢

Gen. Axsern. No, sir.  We advise the reviewing authority below.

Senator McKrrrar., Some times they take the advice and some
times they do not? .

Gen. AxsELL. Some times they do not.

Senator McKerrar. About what proportion?

Gen. Axserr. I think it ought to be stated in fairness that in the
majority of cases they take our advice. Being without authority we
can not act completely and independently.

Now, the purpose of this section I apprehend, is to coordinate to a
degree the military with the civil system. Certainly a man can not.
be held for trial before a ‘criminal court until there shall have been
an indictment made against him or an information filed against him
backed, as we all know, by the usual evidence. When you look at a
court-martial trial, you find that any officer is competent to prefer a
cahrge against a man, which corresponds in every respect to a bill of
indictment or an information. That set of charges is drafted by the
officer who prefers them, and the charges are transmitted to an
officer of superior rank, who convenes a court-martial for the trial of
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the man on those charges, if he thinks the man should be tried on
them. The man who determines whether the man shall be tried at all
or not and on what charges, and who determines, in the first instance,
the legal sufticiency of the charges and, in the first instance, whether
the proof constitutes a prima facie case that should properly subject
him to the charges, is the military official who has authority to ap-
point the court-martial.  Now. he 1s supplied vsually with a legal
officer on his staff known as the judge advorate. Frequently he 1s
an officer of the Judge Advocate General’s department, but as fre-
quently, perhaps, in time of peace in any event, he is simply an
officer who has manifested sonie legal aptitude and has been detailed

_ as an acting judge advoeate; but in time of war we have had the

whole bar .to choose from, and we have. of <ourse, supplied every
authority who could convene and appoint a general court-martial
with such a law cofficer. There. again, the syvstem does not require
this appointing officer, in the exercise of his judgment and discre-
tion, to rely upon this judge advocate. .

Doubtless he does rely upon the judge advocate in many cases. It
may be that in the majority of cases, especially where the judge ad-
vocate is.rather a strong man, an aggressive man, a man who im-
presses himself, by reason of these qualities, upon the military com-
mander, that he has great weight. but so far as the law is concerned,
there is no requirement of the law that says that any man who knows
any law or who occupies any legal or judicial position is to be upon
his staff or is to advise that commanding offi-er, nor does the law

_require that commanding officer to get information as to whether the

charge actually denounces an offense krown to the military code, or
as to whether the evidence is sufficient to justify the haling of that
man beforc a military court. Frequently when the commanding
officers do seek the advice of the judge advorate, they disregard it.

* Under the law they are at liberty to disregard it. Thelaw, as 1t exists,

places the sole question, the entire responsibility, within the judg-
ment and discretion of this appointing power. -
. The case I was just talking about may be thus llustrated. A law-
ver, a man whom I esteem very highly, ex-Gov. McGovern, of
Wisconsin, a distinguished man, distinguished in the law, found him-
self the judge advocate on the staff of a division commander. A
charge came in against a.soldier for deserting post or sleeping at
post, I have forgotten which, but they are both capital offenses.
These charges came to the judge advocate. This judge advocate, a
man, of course, of the very highest judgment and discretion and legal
skill, looked at the charges. He looked at the preliminary extracts
of evidence sent up with the charges and he saw that this man ought
not to be tried. The case could not be made. There was nothing to it.
But the commanding officer said, “ Well, there has been a good deal
of that thing going on around here, and we are going to make an
example of somebody; we are going to start this thing anyway;”
and over the advice of the judge advocate to the contrary, the man

" ig tried, the time of five to thirteen officers is consumed, and the

man, of course, runs the.risk of undergoing serious punishment. In
other words, he is put in jeopardy when a judicial officer says he ought
not to have been. In this particular case the court acquitted. I have
known of other cases where the court did not acquit. Where the
commanding officer has the power that he has under the existing code,
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if the court feels that the man sheuld be acquitted, he can send the
case back and argue with them to do otherwise. I think that section
4 is'an important section, because at the source it tends to prevent
unnecessary and unjust trials.

Senator Kxox.. Do you think it meets adequately the situation ?

Gen. Axserrn. So far as I have been able to study it it does.

The Crairman. Without change? :

Gen. ANserr. I suggest this change. In line 14, after the word
“duty,” insert the words “as judge advocate.” I say that for the
reason that I might be on his staff as an officer, but not as a judge
advocate.

The CrarMan. I am going to ask yéu to print in the record this

bill Senate 5320 with such amendments inserted as you are going
to suggest. That will give us a complete record. .

Senator McKrrLar. Would it not be better to have the changes
made in italics so that we would know what they are?

'Senator New. Your suggestion is what?

Gen. Axsern. Insert after the word “duty ” the words “as judge
advocate.” :

Senator Wapswortm. Have you any comment to make as to the ad-
visability of subjecting a commanding officer to the judgment of an
inferior in a matter of this kind? .

Gen. AxseLr. Will you kindly repeat that question, Senator ?

Senator Wansworre. Have you any comment to make as to the ad-
visability of subjecting the commanding officer, we will say, of a
division, to the judgment of his inferior?

Gen. Ansern. No. That is my contention, I have objections to
doing so on a matter of law.

Senator WapsworrH. On a matter of law?

Gen. Axserr. On a matter of law.

Senator WapsworTH. Does the element of military discipline come -

in? I would like for you to discuss that.

Gen. Axserr. I think the element of discipline does come in. I
think it is very much served by the knowledge upon the part of every
officer and enlisted man that there is some man of judicial training,
who is dispassionate, who does not appoint the court, and who has
nothing to do with the court. He is dispassionate so far as a human
being can be, if he performs his duty and passes as a lawyer upon the
two issues. They are both questions of law that prosecuting officers
and courts pass upon every day. The first is, “ Do the charges as
drafted specify an offense known to the law of the land and the mili-
tory code?” That is purely a legal question. I do not think that
any man, whatever be his class or rank or perogative or power or
authority, should ever object to having placed upon him this restraint
upon questions of pure law. The law should be able to say, “ That is
not the law; you can not do it because it is not the law.”

Now, there is still a great field for his discretion. The charges

may denounce an offense known to the law of the land and the evi- ~

dence may constitute a prima facie case, and still the question is
open to the commanding officer as to whether the man shall be tried
or not. : : »
ﬁrThe CuarmaN. What is the second proposition? You stated the
st. :
Gen, ANserr. As to the evidence. I probably got my proposition
" too refined. The same is true as to the evidence. I do not think
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~ lawyers can differ greatly. There is a system which governs us,

however, and that authorizes lawyers to say whether or not the
evidence, in the first instance, constitutes a prima facie case. I think
we ought to say, Senator, as a practical fact that a judge advocate—
and the judge advocate in time of war, at least, practically always
comes to us from civil life—will be inclined to respect the system.
I have observed that they are so inclined. They appreciate the neces-
sities of maintaining discipline under a system, and by reason of the
personal relation between the staff officer and his chief, who is exer-

-cising authority, the judge advocate would not become personally

obstructive. It would be rather a far-fetched case.

The Cmairman. This same question that Senator Wadsworth
raised finds illustration in the Medical Corps in the line, where the
medical officer may be inferior in rank to the commanding officer of
the camp, yet in matters of sanitation the inferior officer’s view
are respected. - :

Senator SurmerLanp. That is true in every large industrial or-
ganization. Take a railroad company, for instance. The president

. of the company appoints the legal officers, and yets defers to them

in matters of law.

Gen. Axsern. I feel keenly on this. I can imagine that Senators
would differ, because we get to thinking in terms of the military
hierarchy and rank; and yet I a%fee with you that in matters of pure
administration a law officer ought to be no more than a check upon
his chief. But this is not a matter of administration. This is to be
distinguished from a matter of administration, in that it involves an
actual trial determina