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REVISION OF THE ARTICLES OF WAR.

FEBRUARY 9 (calendar day, FEBrRUARY 11), 1916.—Ordered to be printed,

Mr. Lea of Tennessee, from the Committee on Military Aflairs,
submitted the following

REPORT.

[To accompany S. 3191.]

_The Committee on Military Affairs, to which was referred Senate
bill 3191, to amend section 1342 and chapter 6, Title XIV, of the
‘Revised Statutes of the United States, and for other purposes
(Articles of War), have carefully considered the same and adopt the
unanimous report of the subcommittee which considered this bill
‘and recominend that the bill do pass as amended.

A BILL To amend section thirteen hundred and forty-two and chapter six, Title XIV, of the Revised
: Statutes of the United States, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That section thirteen hundred and forty-two of the Revised
Statutes of the United States be, and the same is hereby, amended to read as follows:
““Src. 1342, The articles included in this section shall be known as the Articles of
ar, and shall at all times and in all places govern the armies of the United States,
cluding all persons belonging thereto and all Ppersons now or hereafter made subject
“to military law.
“I. PRELIMINARY PROVISIONS.

“ArrrcLe 1. Derivrrrons.—The following words when used in these articles shall
be construed in the sense indicated in this article, unless the context shows that g
different sense is intended, namely:

“(a) The word ‘officer’ shall be construed to refer to a commissioned officer;

“(b) The word ‘soldier’ shall be construed as including a noncommissioned officer,
a private, or any other enlisted man: .

- ‘(;('c) The word ‘company’ shall be understood as including a troop or battery;
an

*“(d) The word ‘battalion’ shall be understood as including a squadron.

“ART. 2. PERSONS SUBJECT Tn MILITARY Law.— The following persons are subjeci
to these articles and shall be understood as included in the term ‘any person subject
“to military law,’ or ‘persons subject to military law,’ whenever used in these articles:
“(a) All officers and soldiers belonging to the armies of the United States, including
regulars, army reserve, militia called into the service of the United States rrom the
date of notice of such call, and volunteers;

Q»“(IE) Cadets,cveterinarian-s of Cavalry and Field Artillery, and pay clerks of the
uartermaster SOrps;
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“(¢) Ofticers and soldiers of (he Marine Cerps when detached for service with the
armies of the United States by order of the resident : Provided, That an oflicer op
soldier of the Marine Coips when so detachd may be tried by military courl-marig)
for an offense commi(ted against the Articles of War for the government of the Ngy
prior to his detachment, and for an offense commitied against these articles he may
be tried by a naval court-martial alter such detachment cases; ¥

“idy All retainers to the camp and all persons accompanying or serving witl the
ariies ol the United States withoud the torritorial jurizdiction of the United Nlateg
and in time of war all such retainers and Prrsons aceompanying or serving with the
armies ¢f the United States in the lield, both within and without the territorial Juris-
dictien of the United States, thoueh nol otherwise subject (o these articlos:

“rer All porsons under senfonce adjudged by courts-martial:

C0 Al porsens admitted into the Soldiers: Home, all inmates of the Nationg]
Home for Disabled Volunteor Soldiers, and all porsons admitted (o treatiment in the
Army and Navy General Hospital at ot Springs, Arkansas, and in (he haspital gt
IFort Bavard, New Mexico, while paticenis in said haspitals: and

“(g All persons now or herealter declared by law 1o constituie a part of or (o helon
to the armies of the United States or 1o he subject to the Articles of War or (o (ria] by
courts-martial.

UL COURTS-MARTIAL.

CART. 3. COURTS-MARTIAL CLASSIFIED. Court=-martial shall be of (hree kinds
namely: ’

“lirst, general courts-martial -

“Second, special courts-martial; and

“Third, summary courts-martial.

AL COMPOSITION.

CART 4 WHO MAY SERVE ON COURTA-MARTIAL. - Oflicers of {he Regular Ammy, of
the militia when called into the service of the United States, of the Voluntcer Army
and of the Marine Corps when detached for service with the Army by order of the
President, shall be competent to serve on courte-martial for the ftrial ol any person
who may lawlully be hrought helfore such courts for trial,

ARt 5. GENERAL COURTS MARTIAL. —G eleral courts-martial may consist of any
number of officers from seven to thirteen, inclusive.

VART. 6. SrECisL COURTS-MARTIAL. —-Special courts-martal may consist of any
number of officers from three to five, inclusive.

CART. 7. SUMMARY COURTS-MARTIAL. — A summary court-martial shall consist of -

one officor,
B. BY WHOM APPOINTED.

CART. 8. GENERAL COURTS-MARTIAL.— The President of the Tnited States, the
commanding officer ol a territorial divigion or departinent, the Superintendent of the

Military Academy. the commanding officer of an army, field army, an arniy corys, a.

division, or a separate brigade, and, when empowered by the President, the command-
ing officer of any district or of any lorce or body of troops may appoint general courts-
martial; but when any such commander is the aceuser or tha prosecutor of the person
or persons to be tried, the court shall be appointed by superior comypetent authority,
and no officer shall be eligible to sit as a member of such court when he is the accuser
or a witness [or the prosecution.

“ART. 9. SPECTAL COURTS-MARTIAL ~~The commanding officer of a district, arrison,
fort, camp, or other place where tronp:s are on duty, and the commanding officer of a
brigade, regiment. detached baitalion. or other detached command may appoint
special courts-martial; but when any such commanding officer is the accvser or the
prosecutor of ihe peison or persons (o be tried. the court shall be appointed by siperior
authority, and may in any case be appointed by superior authority when by the lat-
ter deemed desivable; and no oflicer shall be cligible 10 sit as a member of siich court
when he is the accuser or a witness for the prosecution.

"he commanding officer of a garrison. fort,

AT 19, SUMMARY COURTS-MARTIAL.—]
camp, or other place where troops are on duty, and the commanding officer ol a regi-
ment, detached battalion, detached company, or other detachment may appoint
summary courts-martial; but such summary courts-martial may in any case be ap-
pointed by superior authority when by the the latter deemed desirable: Provided,
That when but one officer is present with a command he shall be the summary court-
martial of that command and shall hear and determine cases brought before him.

“ART. 11, APPOINTMENT OF JUDAE ADVOCATES - Ior each zeneral or special court-
martial the authority appointing the ecurt shall appoint a judge advocate. and for
each general court-martial one or mole assistant indge advocates when necessary.

REVISION OF THE ARTICLES OF WAR. 3

‘“C. JURISDICTION.

‘ART. 12. GENERAL COURTS-MARTIAL.— General courts-martial shall have power
try any person subject to military law for any crime or offense made punishable
these articles and any other person who hy statute or by the law of war is subject
o trial by military tribunals: Prorided, That no officer shall be brought to trial before
‘y-general court-martial appointed by the Superintendent of the Military Academy.
“TART, 13. SPRCIAL COURTS-MARTIAL.—-Special courts-martial shqll have power to
try any person subject to military law, _except an officer. fer any crime or offense not
capital made punishable by these articles: Provided, That the President may, by
regulations. which he may modify frem time to time. except from the jurisdiction
of special courts-martial any class or classes of persons sthject to military law.

- “Special courts-martial chall not have power 10_;10‘,|udge c‘_lshonmj_-able discharge,
gor confinement in excess of six menths nor to adjucge forfeiture of more than six
months’ nay. )

" “Arr. 14. SUMMARY COURTS-MARITAL.—Summary courts-martial shall have power
o try any pexson subject to military law, except an officer, a cadet, or a soldier holding

¢ he privileges of a certificate of eligibility to promotion, for any crime or offense not
‘capital made punishable by these articlées: Provided; That noncommissioned officers
- ghall not, if. the}ylf object thereto, be brought to trial before a summary court-martial

without the authority of the officer competent to bring them to trial before a general
court-martial: Provided further, That the President ray, by regulations, which he may

. modify from time to time, except from the jurisdiction of summary courts-martial any

class or classes of persons subject to military law. _ ]

‘“Summary courts-martial shall not have power to adjudge confinement in excess of
three months, nor to adjudge the forfeiture of more than three months’ pay: Provided,
That when the summary court officer is also the commanding officer no_sentence of
guch summary court-martial adjudging confinement at hard labor or forfeiture of pay,
or both, for a period in excess of one month shall be carried into execution until the
same shall have been approved by superior authority. ) o

" “Arr. 15. Nor xcrusivi.—The provisions of these articles conferring jurisdiction
upon courts-martial shall not be construed as depriving military commissions, provost.
courts, or other military tribunals of concurrent jurisdiction in respect of offenders on
offenses that by statute or by the law of war may be triable by such military commis-
gions, provost courts, or other military tribunals. .

. “Arr. 16. OrricERs; HOW TRIABLE.—Officers shall be triable only by general
courts-martial, and in no case shall an officer, when it can be avoided, be tried by

" officers inferior to him in rank.

““D. PROCEDURE.

“ART. 17. JUDGE ADVOCATE TO PROSECUTE.—The judge advocate of a general or
special court-martial shall prosecute in the name of the United States, and shall,
under the direction of the court, prepare the record of its proceedings. The accused
shall enjoy the right to have the assistance of counsel for his defense, but should he,
for-any reason, be unrepresented by counsel, the judge advocate shall from time to
time throughout the procedings advise the accused of his legal rights. .

“Arr. 18. CHALLENGES.—Members of a general or special court-martial may be
challenged by the accused and by the judge advocate, but only for cause stated to
the court. The court shall determine the relevancy and validity thereof, and shall
not receive a challenge to more than one member st 2 time. ) .

“Arr. 19. Oarrs.—The judge advorate of a general or special court-martial shall
administer to the members of the court. befcre thev proceed upon any trial, the fol-
lowing oath or affirmation: ‘You. A. B.. do swear (or affrm) that you will well and
fruly try and determine, according to the evidence. the matter now before you,
between the United States of America and tie perzon to be tried, and that you will
duly administer justice. withort partiality, {evor. ffection, according to the pro- -
visions of the rules and articles for the government of the Armies of the United States,
and if any doubt should arise. not explained by said erticles, then according to your
conscience, the best of your understanding. and the custom of war in like cases; and
you do further swear (or affirm) that you will not divulge the findings or sentence of
the court until they shall be published by the proper authority, except to the judge
advocate and assistant judge advocate; neither will you disclose or discover the vote
0 opinion of any particular member of the court-martial, unless required to give
gfl((ii?nce thereof as a witness by a court of justice in due course of law. So help you

od.




4 REVISION OF THE ARTICLES OF WAR.

“When the oath or aflivmation has been administered to the members of a gene

. ; h : L ; ral g
special court-martial, the president of the court shall administer (o the judge ‘.1(1\r'()(}até‘
and 1o each assistant judge advocate, iF any, an oath or aflivmation in the followip,

form: “You, A, B., do swear (or aflirm) that you will not. divulge the findings oy sen,
tence of the court to any but the proper authoerity until they shall be duly \lisc]o%d
by the same.  So help vou God.? )

SALL persons who give evidence before a court-martial shall he examined on vath or
allirmation in the following form: *You swear (or aflivm) that the evidence you shall
give in the case now in hearing shall be the (ruth, the whole truth, and nothine but
the truth.  So help you God ”

“Iivery reporter of the proceedings of a court-martial shall, helsre entering upon hig
dutics, make cath or aflirmation in the following form: * You swear (or aflivm) thag you
will faithiully perform the duties of reporter to this court. So help vou Gaod
) “Livery interpreter in the trial ol any case hefore a court-martial shall, Lefere enter-
ing upon his duties, make oath or aflimnation in the following lorm: *You swear ‘(01-
aflirm) that you will traly interprei in the case now in hearing,  So help vou God ?

“Incase ol allirmation the closing sentenee of adjuration will be omitted, '

CUART 200 ConTINUANCES. -\ court-martial may, for reasonable ciise, grant a cop-
tinuanen to either party e sueh thwe and as often as may appear (o o just.

SArr. 2L Rerosanro pneap- ~When the aceused, arraigned helere a court-martia]
from obstinacy and deliberate design stands mute or answers foreign to the purpose,

y

the court may proceed wo trial and judgnent as il he had plmule(i not euilty.

HART. 220 PROCESS TO OBTAIN WITNE ery juduee advocate of a genceral gp
special court-martial and every summury court-martial shall have power 1o issue the
like process to compel withesses to appear and ifestify which courts of the Uniteq
States, having eriminal jurisdiction, may fawtully issue; but such process shall yun
to any part ol the United States, tts 'ferritories, and possessions.

“ART. 230 REFUSAL 1O APPEAR OR TESTIFY. —Every person not subject to military
law who, begin duly subpenaed to appear as a witness before any military court
commission, court ol inquiry, or board, or hefore any oflicer, military or civil, desig’.
nated to take a deposition to be read in cevidence before such court, commission
court of inquiry, or board, willfully neglects or refuses to appear, or refuses to qualif};
as a witness, or to testify, or produce documentary evidence which such person may
have been legally subpenaed to produce, shall be deewed guilty of a misdemeanor,”
for which such person shall he punished on information in the district court of thé
United States or in'a court of original criminal jurisdiction in any of the Territorial
possessions of the United States, jurisdiction being hereby conferred upon such courts
for such purpose; and it shall be the duty of the United States district attorney or the
officer prosecuting for the (Government in any such court of original criminal juris-
diction. on the certitication of the facts to him by the military court, commission, courg
of inquiry, or board. to file an inforination against and prosecute the person so offending
and the punishment of such person, on conviction, shall be a fine of not more than $500
or imprisonment not to exceed six montlis, or both, at the discretion of the court:
Provided. That the fees of such witness and his wileage. at the rates allowed to witnesses
attending the courts of the United States, shall be duly paid or tendered said witness,
such amounts to be paid out of the appropriation for the compensation of witnesses.

AR 24 COMPULSORY SELF-INCRIMINATION PROHIBITED.—NO witness before a
military court. commission, courl of inuuirv, or Loard. or belore any officer. military
or civil. di-signat-d tc take a doposition to he read v evidence hefore a military court,
comumission, court ol inguiry, or board, shiall ho compolle 1 to ineriminate hims:1f or to
answer anyv gquestions which may tond to ineriminate or degrade him.

SAnr. 25 Depositrons—WneN apyissiprn—N\ duly authenticated deposition
taken upon reasonable notice to the onpossto party may he read in evidence belora any
military cowrt or commission in any case not capital, or in any procccding hefore &
cout of inruiry or a military board, if such deposition be taken when the witness
resides, is found, or is about to go bevond the Stale, Territory, or district in which the
court, commission. or hoavd is ordered to sit. or hevond the distance of one hundred
miles from the place of trinl or hraring, or wh-n it appears to the satisfaction of the
court, commission, board, or appointing authority that the witness, by reason of age,
sickness, bodily infirmity, imprisonment, ot othor reasonable cause, is unahls to appear
and testify in person at the place of trial or hearing: Provided, That testify by depo-
" sition may be adduced for the defense in capital cases.

“Arr. 26. DerostrioNs—DBrrore wrod takeN,—Depositions to be read in evi-
dence before military courts, commissions, courts of inquiry, or military hoards, or
for other use in military administration, may be taken before and authenticated by
any officer, military or eivil. authorized by the laws of the United States or by the
laws of the place where the deposition is taken to administer oaths.

Y
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£ 6 ART. 27. COURTS OF INQUIRY—RECORDS OF, WHEN ADMISSIBLE.—The record of

the proceedings of a court of inquiry may be read in evidence before any court-martial
or military commission in any case not cgpltal nor extending to the dismissal of an
officer, and may also be read in evidence in any proceeding before a court of inquiry
or 2 military board: Provided, That such evidence may be adduced by the defense in
ca,pital cases or cases extending to the dismissal of an officer.

{ART. 28. RESIGNATION WITHOUT ACCEPTANCE DOES NOT RELEASE OFFICER.—ANY
officer who, having tendered his resignation and prior to due notice of the acceptance
of the same, quits his post or proper duties without leave and with intent to absent
pimself permanently therefrom shall be deemed & deserter. ) .

«arr, 29. ENLISTMENT WITHOUT DISCHARGE.—Any soldier who, without having
first received a regular discharge, again enlists in the Army, or in the militia when in
the service of the United States, or in the Navy or Marine Corps of the United States,
or in any-foreign army, shall be deemed to have deserted the service of the United
gtates; and where the enlistment is in one of the forces of the United States men-
sioned above, to have fraudulently enlisted therein. ] )

«Agr. 30. CLOSED sEssioNs.—Whenever a general or special court-martial shall
sit in closed session, the judge advocate and the assistant judge advocate, if any, shall
withdraw; and when their legal advice or their assistance in referring to the recorded
evidence is required, it shall be obtained in open court. . o

«ApT. 31. ORDER OF VOTING.—Members of a general or special court-martial, in
giving their votes, shall begin with the junior in rank. ; ) i

«Apr. 32. CONTEMPTS.—A court-martial may punish at discretion, subject to the
limitations contained in Article XIV, any person who uses any menacing words, signs,
or gestures in its presence, or who disturbs its proceedings by any riot or disorder.

@ ART. 33. RECORDS—GENERAL COURTS-MARTIAL. —Each general court-martial shall

- keep a separate record of its proceedings in the trial of each case brought before it,

and such record shall be authenticated by the signature of the president and the
judge advocate, but in case the record can not be authenticated by the judge advocate,
by reason of his death, disability, or absence, it shall be signed by the president and
an assistant judge advocate, if any; and .if there be no assistant judge advocate. or
in case of his death, disability, or absence, then by the president and one other member
f the court. )

¢ “ARrr. 34. RECORDS—SPECIAL AND SUMMARY COURTS-MARTIAL.—Each special court-
martial and each summary court-martial shall keep a record of its proceedings, separate
for each case, which record shall contain such matter and be authenticated in such
manner as may be required by regulations which the president may from time to
time prescribe. )

“ART. 35. DISPOSITION OF RECORDS—GENERAL COURTS-MARTIAL.—The judge advo-
cate of each general court-martial shall, with such expedition as circumstances may
permit, forward to the appointing authority or to his successor in command the original
record of the proceedings of such court in the trial of each case. All records of such
proceedings shall, after having been finally acted upon, be transmitted to the Judge
Advocate General cf the Army.

“ART. 36. DISPOSITION OF RECORDS—SPECIAL AND SUMMARY COURTS-MARTIAL.—
After having been acted upon by the officer appointing the court, or by the officer
commanding for the time being, the record cf each trial by special court-martial and
a report of each trial by summary court-martial shall be transmitted to such general
headquarters as the president may designate in regulations, there to be filed in the
office of the judge advocate. When no longer of use, records of special and summary
courts-martial may be destroyed. . .

“ART. 37. IRREGULARITIES—ErrEcT oF.—The proceedings of a court-martial shall
not be held invalid, nor the findings or sentence disapproved, in any case on the
ground of improper admission or rejection of evidence or for any error as to any matter
of pleading or procedure unless in the opinion of the reviewing or conﬁn{ung author-
ity, after an examination of the entire proceedings, it shall appear that the error com-

lained of has injuriously affected the substantial rights of an accused: Provided,

at the act or omission upon which the accused has been tried constitutes an offense
-denounced and made punishable by one or more of these articles: Provided further,

-That the omission of the words ‘hard labor’ in any sentence of a court-martial ad-

judging imprisonment or confinement shall not be construed as depriving the author-
ities executing such ser tence of imprisonment or confinement of the power to re-
quire hard labor as a part of the punishment in any case where it 1s authorized by

" the Executive order prescribing maximum punishments.

““ART. 38. PRESIDENT MAY PRESCRIBE RULES.—The President may by regulations,
which he may modify from timé to time, prescribe the procedure, including modes
of proof, in cases before courts-martial, courts of inquiry, military commissions, and
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other military tibunals: Provided, That nothing contrary o or Inconsistent witp
these articles shall be so prescribed: Provided further, That all rules made ia pogy.
ance of this article shall be laid before the Congress annually.

L LIMITATIONS CPON PROSECUTIONS,

CART 30 As o e, Exeept Tor deserfion committed inotime of war, o jop
murder. no person subject to mititary law shall be lable o be tried or punished hy 4
court-martial for any crime or olfense committed more than two years helore the
arraiznment of such person: Provided. That for desertion in time of peace or for any
crime or offense punishable under articles ninety-three and ninety-four of this code
the period of jimilations upon trial and punishment by court-martial shall he (hreg
years: Provided furt’er. That the period of any absence of the aceuwsed from the juris.
diction ol the United States. and also any period during which by reason of some
manilest impediment the accused shall not have been amenable to mititary justice
shall be excluded in computing the aforesiid periods of limitation: And provideq
Sreeter Phat this article shall not have the effect to authorize the trin! or punishment
for any crime or offense barred by the provisions ol existing law.

SAwrr 100 As ro xvaper. No person shall be tried a second time for the same
offense.

L PUNISITMENTS,

CAwrT 4l Cerrary KiNps rronisroed., -- Punishment by flozging. or by branding,
marking. or taltooing on the body is prohibited. °

SART. 42. PeNrreNtIARY sENTENCES—WHEN LawruL.—Except for desertion in
time of war. 1'01){’;11(‘(1 desertion in time of peace, and mutiny, no person shall under
the sontence ol a court-martial be punished by conlinement in a penitentiary unless
an act or omission ol which he is convieted constitutes an offense of a civil nature
under some statute of the United States or of the District of Columbia, or at the
common law as the same exists in said District. or by way of commutation of a death
sentence. nor unless the period of confinement authorized and adjudged by such
court-martial is one year or more: Provided. That when a s ntence of conlinement is
adjudged hy a court-martial upon convietion of two or more acts or omissions any one
of which is punishable under thes» articles by conflinement in a penitentiary, the
entire sentence of confinement may bhe execnted in a penitentiary: Provided further,
That penitentiary confinement hereby authorized may be s rved in any penitentiary
directly or indirectly under the jurisdiction of the United States.

SART. 43, DEATH SENTENCE—WHEN LAWFUL.-—No person shall. by general court-
martial, be convicted ol an offense for which the death prnalty is made mandatory
by law, nor sentenced to sufler death. except by the concurrence of two-thirds of the
members presont and for an offense in thes» articles expressly made punishable by
death. All other convictions and s>ntences. whether by general or special court-
martial. may he determined by a majority of the members pres nt.

“ART. 44, COWARDICE: FRAUD—ACCESSORY PENALTY.~—When an oflicer is dis-
missed from the service for cowardice or fraud, the crime, punishment, name, and
place of abode of the delinquent shall be published in the newspapers in and about
the camp and in the State frem which the offender came or where he usually resides;
and after such publication it shall be scandalous for an officer to associate with him.

“Arr. 45, Maxnivy vivirs.—Whenever the punishment for a crime or offense
made punishable by these articies is left to the discretion of the court-martial, the
punishment shall not, in time of peace, exceed such limit or limits as the President
may from time to {ime prescribe.

‘(1. ACTION BY APPOINTING OR SUPERIOR AUTHORITY.

“ART. 46. APPROVAL AND EXECUTION OF SENTENCE.—No sentence of a court-
martial shall be earried into execution until the same shall have been approved by
the officer appointing the court or by the officer commanding for the time heing.

“ART. 47. POWERS INCIDENT TO POWER TO APPROVE.—The power to approve the
sentence of a court-martial shall be held to include, inter alia:

“(a) The power to approve or disapprove a finding and to approve only so much of
a finding of guilty ol a particular offense as involves a finding of guilty of a lesser
included offense when, in the opinion of the authority having power to approve, the
evidence of record requires a finding of only the lesser degree of guilt; and

“(b) The power to approve or disapprove the whole or any part of the sentence.

“ART. 48. (ONFIRMATION—WHEN REQUIRED.—In addition to the approval required
by article forty-six, confirmation by the President is required in the following cases
before the sentence of a court-martial is carried into execution, namely:

UPCEE— "
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« nv sentence respecting a general officer; T
= u%%)) 2}&113},7 sentence exli?endingg to ‘the dismissal of an officer, except that in t_1m§‘of
war & sentence extending to the dismissal of an officer below the grade of briga 1e11-
eneral may be carried into execution upon confirmation by the commanding genera
°f the Army in the field or by the commanding general of the territorial department
151 1, . .
o f‘l?;)lsfn’y sentence extending to the suspension or dismissal of a cadet; and
“(d) Any sentence of death, except in the cases of persons convicted in time of war
of murder, rape, mutiny, desertion, or as spies; and in such excepted cases a sentencel)
of death may be carried 1nto execution upon confirmation by the commanding genemt
of the Army in the field or by the commanding general of the territorial department.
p sion. .
o :(:ia(l}fé% the authority competent to confirm the sentence has already acted as the.
approving authority no additional confirmation by him is necessary. o th
“Apr. 49. POWERS INCIDENT TO POWER TO conrirM.~The power tc confirm the
gentence of a court-martial shall be held to include, inter alia: ) b onl
t(3) The power to confirm or disapprove a finding, and to, confirm so muc 1on ¥
of a findihg of guilty of a particular offense as involves a finding of guilty of a essi(:,r
included offense when, in the opinion of the authority having power to confirm. the
evidence of record requires a finding of only the lesser degree of gmlt.; and
(b} The power to confirm or disapprove the whole cr any part of the ‘sen'tence.
AR, 50. MITIGATION OR REMISSION OF sextENcrs,— The power to order the exe-
cution of the sentence adjudged by a court-martial shall be held to include. inter alia,

+the power to mitigate or remat the whole or any part of the sentence. but no sentence

of dismissal of an officer and no sentence of death shall be mitigated or remitted by
authority inferior to the President. ) . .
stvn‘YAny unexecuted portion of a sentence adjudged by a court-martial may be miti-
ated or remitted by the authority competent to appoint, for the command in which
the person under sentence is held, a court of the kind that imposed the sentence, and
the same power may be exercised by superior authority; but no sentence extending

- to the dismissal of an officer or loss of files, no sentence of death, and no sentence

approved or confirmed by the President shall be remitted or mitigated by any other

v '
au‘t‘}’]I?lite }Il)ower of remission and mitigation shall extend to all uncollected forfeitures

“adjudged by sentence of a court-martial.

“Apr. 51. SUSPENSION OF SENTENCES OF DISMISSAL OR pEATHE.—The authority
competent to drder the execution of a sentence of dismissal of an officer or a sen-

* tence of death may suspend such sentence until the pleasure of the President be known,

d in case of such suspansion a copy of the order of suspension, together with 2 copy
zlflthe record of trial, sﬁall immediately be transmitted to the President. o

“ART. 52. SUSPENSION OF SENTENCE OF DISHONORABLE _DISCH_ARGE.——The authority
competent to order the execution of a sentence, including dl.shono’rablef d}schiauge,
may suspend the execution of the dishonorable discharge until the soldier’s re eaﬁe
from confinement; but the order of suspension may be vacated at any. time and the
execution of the dishonorable discharge directed by the officer having general court-
martial jurisdiction over the command in which the soldier is held or by the Secretary
of yﬁi. 53. SUSPENSION OF SENTENCES OF FORFEITURE OR CONFINEMENT.—The
authority competent to order the execution of a sentence adjudged by.a court:maéﬂélgml
may, if the sentence involve neither dismissal nor dishonorable discharge, suspend the
execution of the sentence in so far as it relates to the forfeiture of pay or to confinement, -
or to both; and the person under sentence may be restored to duty during the su?pem
sion of confinement. At any time within one year after the date of the order of sus-
pension such order may, for sufficient cause, be vacated and the execution of the sen-
tence directed by the authority competent to order the execution of like sentences
in the command to which the person under sentence belongs or in which he may be
found; but if the order of suspension be not vacated within one year after the date
thereof the suspended sentence shall be held to have been remitted.

“III. PUNITIVE ARTICLES.
“‘A. ENLISTMENT; MUSTER; RETURNS.
“Apr. 54 FRAUDULENT ENLISTMENT.—Any person who shall procure himself to

: . LE : . lfn] mis.
be enlisted in the military service of the United States by means of will 0
representation or concealmznt as to his qualifications for enlistment, and shall receive

* pay or allowances under such enlistment, shall be punished as a court-martial may

direct. .
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SART. B, OFFICER MAKING UNLAWFUL ENLISTMENT. —~Any oflicer who knuwingly
enlisls or musters into the military service any person whose enlistment or mustey
in is prohibited by law, regulations, or orders shall be dismissed from the service op
suffer such other punishment as a court-martial may direet.

“Awer. 56, Farse avster.——Any oflicer who knowingly makes a lalse muster of
man or animal, or who signs or direets or allows the signing of any muster roll knowing
the same to confain a lalse muster or Talke stalement as (o the absence or pay of an
officer or soldicr, or who wrongfully takes money ot other consideration on muslering
in a regiment, company, or other ordanization, or on signing muster robls, or whe
knowingly musters as an officer or soldier a person who is not such oflicer or soldier
ghall be dismissed from 1he service and suffer such other punishment as a court.
martial may direct.

CART. H7. PALSE REPURNS-—QOMISSION TO RENDER RE rerns.——lovery oflicer whose
duty it is to render to the War Department or other superior authority a veturn of the
state of the troops under his command, or of the arts, ammunition, clothing, funds,
or other property thereunto belonging, who knowingly makes a false return thereof
shall be dismissed from the service and suller such other punishment as o court-
martial may direct. And any officer who, through neglect or design, omil= to render

such return shall be punished as a court-martial may direct.

BL DESERFION—ABSENUE WITHOUT LIEAVE.

“Ar. 58, DesErrioN.——Any person subject to military law who deserts or atiempts
to desert the service of the United States shall, il the offense be committed in time of
war, sulfer death or such other punishment as a court-martial may direct; and, if the
offense be committed at any other time, any punisbhment, exceptling death, that a
court-martial may direct.

CART. 59, ADVISING OR AIDING ANOTHER TO DESE wr.--Any person subject to
military law who advises or persuades or knowingly assists another (o desort the service
of the United States shall, if the offense be committed in time of war, suffer death, or
such other punishment asa cotrt-mart izl may direct. and; if the offense be commilted
at any other time. any punishuownt, excepting death, that o court-martial may direct.

CATRr. 60, EXTERTAINING A DEsERTER.-—Any oflicer who, alter having discovered
that a soldicr in his command is a deserter fiom the military or naval service or from
the Marine Corps. retains such deserter in his command without informing superior
authority or the commander of the organization to which the deserter belongs, shall
be punished as a court-martial may direct.

¢t Apr, 61. ABSENCE WITHOUT LEAVE.—ANY person subject to military law who
fails to repair at the fixed time to the properly appointed place of duty, or goes from
the same without proper leave, or absents himself from his command, guard, quar-
gers, station, or camp without proper leave, shall be punished as a court-martial may

irect.

“0. DISRESPECT—INSUBORDINATION——MUTINY.

“ARr. 62, DISRESPECT TOWARD THE [PRESIDENT, VICE PrRESIDENT, ('ONGRESS,
SECRETARY OF \WAR. GOVERNORS, LEGISLATURTS.—-Any officer who uses contemptu-
ous or disrespectful words against the President. Vice Tresident, the Congress of the
United States. the Secretary of War, ov the governor or legislature of any State, Ter-
ritory, or other possession of the United States in which he is quartered shall be dis-
missed from the service or suffer such other punishment as a court-martial may direct.
Any other person subject to military law who =0 offends shall be punished as a court-
martial may direct. .

“ART. 63. DISRESPECT TOWARD SUPERIOR OFFICER.-—Anv perzon subject to mili-
tary law who behaves himsell with disrespect toward his superior officer shall he
punished as a court-martial may direct.

“CART. 64. ASSATLTING OR WILLFULLY DISOBEYING SUPERIOR OFFICER.~ADY person
subject to military law who, on any pretense whatsoever. strikes his superiot officer
or draws or lilts up any weapon or ofiers any violence against him, being in the exe-
cution of his office, or williully disobeys any Iawiul command of his superior officer,
shall suffer death or such other punishment a= a court-martial may direct.

“ART. 65. INSUBORDINATE CONDUCT TOWARD NONCOMMISSTONED OFFICER.—ALY
soldier who strikes or assaults, or who attemptx or threatens to strike or assault, or will-
fully disobevs the lawtul order of a noncominissioned officer while in the execution of
his office, or uses threatening or insulting language, or behaves in an insubordinate or
disrespectful manner toward a noncommissioned officer while in the execution of his
office, shall be punished as a court-martial may direct.

" 'of the necessity for the delay.
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, “#-i ApT. 66. MUTINY OR SEDITION.—Any person subject to military law who attempts

to create or who begins, excites, causes, or joins in any mutiny or sedition in any com-
pany, party, post, camp, detachment, guard, or other command shall suffer death or
guch other punishment as a court-martial may direct.

T ART. 67. FAILURE TO SUPPRESS MUTINY OR SEDITION .—Any officer or soldier who,
peing present at any mutiny or sedition, does not use his utmost endeayor to suppress
the same, ot knowing or having reason to believe that a mutiny or sedition is to take

lace, does not without delay give information thereof to his commanding officer shall
suffer death or such other punishment as a court-martial may direct.

«ART. 68. QUARRELS; FRAYS; DISORDERS.—All officers and noncommissioned
officers have power to part and quell all quarrels, frays, and disorders among persors
gubject to military law and to order officers who take part in the same into arrest,
and other persons subject to military law who take part in the same into arrest or
confinement, as circumstances may require, until their proper superior officer is
acquainted therewith. And whosoever, being so ordered, refuses to obey such officer

o noncommissioned officer or draws a weapon upon or otherwise threatens or does

‘yiolence to him shall be punished as a court-martial may direct.
*‘D. ARREST; CONFINEMENT.

« ApT. 69. ARREST OR CONFINEMENT OF ACCUSED PERSONs.—An officer charged
with crime or with a serious offense under these articles shall be placed in arrest by
the commanding officer, and in exceptional cases an officer so charged may be placed
in confinement by the same authority. A soldier charged with crime or with a serious
offense under these articles shall be placed in confinement, and when charged with
a minor offense he may be placed in arrest. Any other person subject to military
law charged with crime or with a serious offense under these articles shall be placed
in confinement or in arrest, as circumstances may require; and when charged with a
“minor offense such person may be placed in arrest. Any person placed in arrest under
the provisions of this article shall thereby be restricted to his barracks, quarters, or
tent, unless such limits shall be enlarged by proper authority. Any officer who
breaks his arrest or who escapes from confinement before he is set at liberty by proper
authority shall be dismissed from the service or suffer such other punishment as a
court-martial may direct; and any other person subject to military law who escapes
from confinement or who breaks his arrest before he is set atliberty by proper authority
ghall be punished as a court-martial may direct.

“ApT. 70. INVESTIGATION OF AND ACTION UPON cHARGES.—The charge against any

erson placed in arrest or confinement shall be investigated promptly by the command-
Ing officer or other proper military authority, and immediate steps shall be taken to

- fry and punish the person accused or to dismiss the charges against him and release

him from arrest or confinement. In every case where a person remains in military
custody for more than eight days without being served with charges upon which he
igto be tried a special report of the necessity for the delay shall be made by his com-
manding officer in the manner prascribed by regulations, and a similal report shall be
forwarded every eight days thereafter until charges are served or ufitil such person
‘isreleased from custody; and if the person remains in military custody for more than
thirty days without being brought before a court-martial for trial, the authority
tesponsible for bringing him to trial shall render to superior authority a special report
: Any officer whose duty it is to make such investigation
.ot to tdke such steps or to render such report who willfully or negligently fails to do so
promptly, and any officer who is responsible for unreasonable or unnecessary delay

“In carrying the case to a final conclusion, shall be punished as a court-martial may

- direct:” Provided, That in time of peace no person shall, against his objection, be
brought to trial before a generai court-martial within a period of five days subsequent
o:the service ot charges upon him.
«Apm. 71, REFUSAL TO RECEIVE AND KEEP PRISONERS.—No provost marshal or
ommander of a guard shall refuse to receive or keep any prisoner committed to his
charge by an officer belonging to the forces of the United States, provided the officef
ommitting shall, at the time, deliver an account in writing, signed by himself, or
the crime or offense charged against the prisoner. Any officer or soldier so refusing
ah?,ll be punished as a court-martial may direct.

“Art. 72. REPORT OF PRISONERS RECEIVED.——Every commander of 2 guard to whose
harge a prisoner is committed shall, within twenty-four hours after such confinement,

a8 soon as he is relieved from his guard, report in writing to the commanding officer
the name of such prisoner, the offense charged against him, and the name of the
ficer committing him; and if he fails to make such report he shall be punished as a
urt-martial may direct.
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O OUART. 730 RELEASING PRISONER WITHOUT PROPER AUTHORITY. ~=Any person sy},
ject to military law who, without proper authority, releases any prisoner duly (To "
mitted to his charge. or who through neglect or design suffers any ]l)risml('r 50 ('onfmittm~
to escape, shall be punished as a court-martial may divect. ed
CART T DELIVERY OF ORFENDERS TO CIVIL ACTHORITIES. - Whon any
subject to military law, except one who is held by the military authorilios th Aswe
or who is awailing trial or resuli of frial, or who ix undergoing sentence for o crime .
Of_[ense punishable under these articles, is accused of a crinte or offense commigt 01{
within the geographical limits of the States of the Union and the District of ¢ 'o!unlb"(?(
and punishable by the laws of the land, the commanding officer is required, (\x(-gd%
in time of war, upon application duly made, 1o use his utmost endeavor Lo deliver

over such accused person to the civil anthorities, or to aid the officers of Justice ip
apprehending and securing hini, in order that he may he brought to trial, Any

commanding oflicer who upon such application refuses or willfully neglects. except
1o time of war, to deliver over such accused person to the civil anthorities or to 'q}i)d
the officers of justice in apprehending and securing hinn shall be dismissed from ih
service or sulfer such other punishment as a court martial mayv direct. ¢
. “When, under the provisions ol this article, delivery is made to the civil author-
Lties of an olfender undergoing senlenee of o court-martial. such delivery. I followed
by conviction, shall be held to interrupt the exerution of the sentence of the court,
martial, and the offender shall be returned to military custody. after having =1-ns\§'ere(1—
to the civil authoritics for his offense. for the completion of the said ('nilrt-nmrtiq]
sentence, N

CE.WAR OFFE

TART. 750 MISBEHAVIOR BEFORE THE ENEMY.— Any olficer or soldier who mig.
behaves himself before the enemy, runs away, or shamefully abandons or delivers
up any fort, post. camp, guard, or other command which it is his duty to defend
or speaks words inducing others to do the like, or casts away his arms or ammunition
or quits his post or colors to plunder or pillage. or by any mieans whatsoever occasions
false alarms in camps, garrisou, or quarters, shall sulfer death or such other punish-
ment as a court-martial may direct.

CART. 76, SUBORDINATES COMPELLING COMMANDER TO SURRENDER.— 1f any com-
mauder of any garrison, fort, post, camp, guard, or other command is compelled by
the officers or soldiers under his command to give it up (o the enemy or (o zll)ulldofl it
the officers or soldiers so offending shall =uffer death or sach olher punishment as a
court-martial may direct.

CART. 77, IMPROPER USE OF COUNTERSIGN. -Any person subject to military law
who makes known the parole or countersign to any person uot entitled to receive it
according (o the rules and discipline of war, or gives a parole or countersign different
from that which he received, shall, if the offense be commitied in time of war, sufler
death or such other punishment as a court-martial may direct.

CUART. T8 Forcrva SAFEGUARD.—ANY person subject to military law who, in
tume of war, forces a safeguard shall suffer death or such other punishnient as a court-
martial may dirert.

CART. 79, CAPTURED PROPERTY 10 BE SECURED FOR PUBLIC SERVICE. —Al public
property taken from the enemy is the property of the United States and shall be
secured for the service of the United States, and anv person subject w military law
who neglects to secure such property or is guiltv of wrongful appropriation thereof
wunished as a conrt-martial may direct.’
30. DEALING IN CAPTURED OR ABANDONED PROPERTY ~—ANY persoll subject

law who buys. sells, trades, or in any way deals in or disposes of captured
or abandoned property, whereby he shall receive or expect any profit. henefit, or
advantagze to himself or to any ‘other person directly or indirectly connected with
himself, or who fails whenever such property comes into his possession or custody or
within his control to give notice thereof to the proper authority and to turn over
such property to the proper authority without delay, shall, on ‘conviction thereof,
be punished by fine or imprisonment, or by such other punishment as a court-martial,
military commission, or other military tribunal max adjudge, or by any or all of
said peunalties. ) ' '

‘“ART. 81. RELIEVING. CORRESPONDING WITH. OR AIDING THE ENEMY.—Whosoever
relieves the enemy with arms, ammunition, supplies, money, or other thing. or know-
ingly harbors or protects or holds correspondence with or gives intelligence to the
enemy, either directly or indirectly, shall suffer death. or such other punishment a8
a court-martial or military commission may direct.

person

e
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“/ArtT. 82. SPIES.—Any person who in time of war shall be found lurking or acting

" a3 2 8Py in or about any of the fortifications, posts, quarters, or encampments of any
-of the armies of the United States, or elsewhere, shall be tried by a general court-,

martial or by a military commission, and shall, on conviction thereof, suffer death.
“F. MiscELLANEOUS CRIMES AND OFFENSES.

“Arr. 83. MILITARY PROPERTY—WILLFUL OR NEGLIGENT LOSS, DAMAGE, OR
WRONGFUL DISPOSITION OF.—Any person subject to military -law who willfully, or
through neglect, suffers to be lost, spoiled, damaged, or wrongfully disposed of, any
military property belonging to the United States shall make good the loss or damage
and suifer such punishment as a court-martial may direct.

“ARrT. 84. WASTE OR UNLAWFUL DISPOSITION OF MILITARY PROPERTY ISSUED TO
s0LDIERS.—Any soldier who sells or wrongfully disposes of or willfully or through
neglect injures or loses any horse, arms, ammunition, accouterments, equipment,
clothing, or other property issued for use in the military service, shall be punished as
a court-martial may direct.

‘“‘Art. 85. DRUNK ON DUTY.—Any officer who is found drunk on duty shall, if the
offense be committed in time of war, be dismissed from the service and suffer such
other punishment as a court-martial may direct; and if the offense be committed in
time of peace, he shall be punished as a court-martial may direct. Any person sub-
ject to military law, except an officer, who is found drunk on duty shall be punished
as a court-martial may direct.

“Arr. 86. MISBEHAVIOR OF SENTINEL.—Amny sentinel who is found drunk or sleep-
ing upon his post, or who leaves it before he is regularly relieved, shall, if the offense
be committed in time of war, suffer death or such other punishment as a court-martial
may direct; and if the offense be committed in time of peace, he shall suffer any pun-

.ishment, except death, that a court-martial may direct.

““ART. 87. PERSONAL INTEREST IN SALE OF PROVISIONS.—Any officer commanding
in any garrison, fort, barracks, camp, or other place where troops of the United States
may be serving who, for his private advantage, lays any duty or imposition upon or is
interested in the sale of any victuals or other necessaries of life brought into such gar-
rison, fort, barracks, camp, or other place-for the use of the troops, shall be dismissed
irom the service and suffer such other punishment as a court-martial may direct.

“ART. 88, INTINIDATION OF FERSONS BRINGING PROVISIONS.—ARNY person svhject
‘to military law who abuses. intimidates. does violence to. or wrongfully interferes
with any person bringing provisions, supplies. or other necessaries to the cam p. gar-
rison, or quarters of the forces of the United States shall sufier such punishment as a
court-martial may direct. :

“ArT. 89. GOOD ORDER TO BE MAINTAINED AND WRONGS REDRESSED. -All per-
sons subject to military law are to behave themselves orderly in quarters, garrison,
camp, and cn the march; and any person subject to military law who commits any
waste or spoil. or willfully destroys any property whatsoever (unless by order of his
commanding officer), or commits any kind of depredation or rict shall be punished.as
g court-artial way direct. Any comiranding officer who. upon comp’aint rade to
him, refuses or omits to see reparation made to the party injured, in so far as the
offender’s pay shall go toward such reparation, as provided for in article one hundred
and ﬁdye. shall be dismissed from the service. or otherwise punished. as a court-martial
may direct.

“ART. 50. PROVOKING SPEECHES OR GESTURES.—No person subject to military law

shall use any reproachful or provoking speeches or gestures to another; and any person
subject to military law who offends against the provisions of this article shall be
punished as a court-martial may direct.
~ “Art. 91. DUBLLING—ATTEMPTS TO COMMIT SUICIDE.— Any person subject to mil-
itary law who fights or promotes or is concerned in or connives at fighting a duel. or
‘who having knowledge of a challenge sent or about to be sent-fails to report the fact
promptly to the properauthority or who attempts to commit suicide shall "if an officer,
be dismissed from the service or suffer such other punishment as a court-martial may
direct; and if any other person subject to military law. shall suffer such punishment
as a court-martial may direct.

“ARr. 92. MURDER—RAPE.—Any person subject to military law who commits
murder or rape shall suffer death or imprisonment for life, as a court-martial may
direct; but no person shall be tried by court-martial for murder or rape committed
within the geographical limits of the States of the Union and the District of Columbia
1n time of peace.

““Art. 93. VarIous criMES.—Any person subject to military law who commits
_manslaughter, mayhem, arson, burglary, robbery, larceny, embezzlement, perjury,

N
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assault with intent to commit any felony, or assault with intent to do bodily harm
shall be punished as a court-martial may direct. ’

A . 94, FRAUDS AGAINST TiE GoverNmueNt.—Any person subject to military
law who makes or causes to be made any claim against the United States, or any
officer thereof, knowing such clain to be false or fraudulent; or

“Who presents or causes to be presented to any person in the civil or military
service thereof, for approval or payment, any claim against the United States. or any
officer thereof, knowing such claim to be false or [raudulent: or

“Who enters into any agreement or conspiracy to defraud the United States by
obtaining, or aiding others to obtain, the allowance or payment of any false or
fraudulent claim; or

“Who, for the purpose of obtaining, or aiding others to obtain, the approval, allow-
ance, or payment of any claim against the United States or against any officer thereof
makes or uses, or procures, or advises the making or use of, any writing or other paper;

- knowing the same to contain any false or fraudulent statement; or

“Who, for the purpase of obtaining, or aiding others to obtain, the approval, allow-
ance, or pryment of any claim against the United States or any officer thereof, makes,
or procures, ot advises the making of, any oath to any fact or Lo any writing or other
papar, knowing such oath to be false; or

“Who, for the purpose of obtaining, or aiding others to obtain, the approval, allow-
ance, or piyment of any claim against the United States or any officer thereof, forges or
counterfeits, or procures, or advises the forging or counterfeiting of any signature upon
any writing or other piper, or uses, or procures, or advises the use of any such signature
knowing the same to be forged or counterfeited; or

“Who, having charge, pissession, custody, or control of any money or other property
of the United States, furnished orintended for the miiitary service thereof, knowingly
delivers, or causes to be delivered, to any parson having authority to receive the same,
any amount thereof less than that for which he receives a certificate or receipt; or

““Who, being authorized to make or deliver any paper certifving the receipt of any
property of the United States furnished or intend ed for the military service thereof,
makes or delivers to any person such writing, withouthaving full knowledge of the
truth of the statements therein contained and with intent to defraud the United
States; or

“Who steals, embezzles, knowingly and willfully misappropriates, applies to his
own use or benefit, or wrongfully or knowingly sells or disposes of any ordnance, arms,
equipments, ammunition, clothing, subsistence stores, money. or other property of
the United States furnished or intended for the military service thereof; or

“Who knowingly purchases or receives in pledge for any ohligation or indebtedness
from any soldier, officer, or other person who is a part of or employed in said forces or
service, any ordnance, arms, equipment, ammunition, clothing, subsistence stores,
or other property ot the United States, such soldier, officer. or other person not having
lawful right to sell or pledge the same;

“§1all] on conviction thereof, be punished by fine or imprisonment, or by such
other punishment as a court-martial may adjudge, or by any or all of said penalties.
And if any person, being guilty of any of the offenses aforesaid while in the military
service of the United States, receives his discharge or is dismissed from the service,
he shall continue to be liable to be arrested and held for trial and sentence by a court-
martial in the same manner and to the same extent as if he had not received such
discharge nor been dismissed.

“ART 95. CONDUCT UNBECOMING AN OFFICER AND GENTLEMAN.—Any officer or
cadot who is eonvictod of conduct unbecoming an officer and a gentleman shall be
dismissed from the scrvice.

CART. 96. GENERAL ArTions.—Though not mentioned in these articles, all dis-
orders and neglects to the prejudice of good order and military discipline, or conduct
of a nature to bring discredit upon the military service, and all crimes or offenses not
capital, of which persons subject to military law may be guilty, shall be taken cog-
nizance of by a gencral or spacial or summary court-martial, according to the nature
and degree of the offense, and punished at the discretion of such court.

“TV. Courts oF INQUIry.

“ART. 97. WHEN AND BY WHOM ORDERED,—A court of inquiry to examine into the
pature of any transaction of or accusation or imputation against any officer or soldier
may bo ordered by the President or by any commanding officer; but a court of inquiry
shall not be ordered by any commanding officer except upon the request of the officer
or soldier whose conduct is to be inquired into.

(e

. parties.

. against the pay of the offenders.
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«“AgT. 98. ComposITION.—A court of inquiry shall consist of three or more officers.
For each court of inquiry the authority appointing the court shall appoint a recorder.
“ART. 99, CEALLENGES.—Members of a court of inquiry may be challenged by the
arty whose conduct is being inquired into and by the recorder, but only for cause
stated to the court. The court shall determine the relevancy and validity of any
challenge, and shall not recetve a challenge to more than one member at a time.

¢« AgT, 100. OATH OF MEMBERS AND RECORDER.—The recorder of a court of inquiry
ghall administer to the members the following oath: ‘You, A. B., do swear (or affirm)
that you will well and truly examine and inquire, according to the evidence, into the
matter now before you, without partiality, favor, affecticn, prejudice, or Lcpe of
reward. So help you, God.’ After which the president of the court shall adm inister
to the recorder the follSwing oath: ‘You, A. B., do swear (or affrm) that you will,
according to your best abilities, accurately and impartially record the proceedings of
the court and the evidence to be given in the case'in hearing. _£o help you, God.’

“Jn case of affirmation the closing sentence of adjuraticn will be omitted.

«Apr. 101. POWERS; PROCEDURE.—A court of inquiry and the recorder thereof
ghall have the same power to summon and exarrine witnesses as is given fo courts-
martial and the judge advocate thereof. Such witnesees ehall take the samre cath or
affirmation that is taken by witnesses before courts-wrartial. A reporter ‘or an inter-

reter for a court of inquiry shall, before entering upon his duties, take the oath or
affirmation required of a reporter or an interpreter for a court-martial. The party
whose conduct is being inquired into shall be perritted to exawine and croes-ex-
amine witnesses so as fully to investigate the circurstances in question.

¢ Apr. 102. OPINION ON MERITS OF CASE.—A court of inquiry shall not give an
opinion on the merits of the case inquired into unless specially ordered to do so.

¢ Apr. 103. RECORD OF PROCEEDINGS.—How autEENTICATES—Each court of in-
quiry shall keep a record of its proceedings, which shall be authenticated by the sig-
nature of the president and the recorder thereof, and be forwarded to the convening
guthority. In case the record can not be authenticated by the recorder, by reason of
his death, disability, or absence, it shall be signed by the president and by one other
member of the court. .

: V. MisCELLANEOUS PROVISIONS.

«Apr. 104. DISCIPLINARY POWERS OF COMMANDING OFFICERS.—Under such regula-
tions as the President may prescribe, and which he may from time to time revoke,
alter, or add to, the commanding officer of any detachment, company, or higher com-
mand may, for minor offenses not denied by the accused, impose disciplinary pun-
ishments upon persons of his command without the intervention of a court-martial,
unless the accused demands trial by court-martial.

“The disciplinary punishments authorized by this article may include admonition,

- reprimand, withholding of privileges, extra fatigue, and restriction to certain specified

limits, but shall not include forfeiture of pay or confinement under guard. A person
puzished under authority of this article, who deems his punishment unjust or dispro-
portionate to the offense, may, through the proper chanmnel, appeal to the next superior
authority, but may in the meantime be required to undergo the punishment adjudged.
The commanding officer who imposes the punishment, his successor in comm and, and
superior anthority shall have power tomitigate or remit any unexecuted portion of the
punishment. The imposition and enforcement of disciplinary punishment under
authority of this article for any act or omission shall not be a bar to trial by court-
martial for a crime or offense growing out of the same act or omission; but the fact that

-8 disciplinary punishment has been-enforced may be shown by the accused upon

trial, and when so shown shall be considered in determining the measure of punish-

‘ment to be adjudged in the event of a findirg of guilty.

“Apr. 105. INJURIES TO PERSON OR PROPERTY—REDRESS OF.—Whenever com-
plaint is made to any commandirg officer that damage has been done to the property
of any person or that his property has been wrongfully taken by persons subject to

“military law, such complaint shall be investigated by a board consistirg of any number

of officers from one to three, which board shall be convened by the commanding
officer and shall have, for the purpose of such investigation, power to summon wit-

. nesses and examine them upon oath or affirmation, to receive depositions or other

documentary evidence, and to assess the damages sustained against the responsible
The assessment of damages made by such board shall be subject to the ap-
proval of the commandirg officer, and in the amount approved by him shall be stopped
And the order of such commanding officer directing
stoppages herein authorized shall be conclusive on any disbursing officer for the pay-
ment by him to the injured parties of the stoppages so ordered.
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“Where the offenders can not be ascertained, but the organization or detachm
to which they belong is known, stoppages to the amount of damages inflicted H;mt
be made and assessed in such proportion as may be deemed just upon the indiviq :
members thereof who are shown to have heen present with such organizationual.
detachment at the time the damages complained of were inflicted as determin 0&
by the approved findings of the board. ¢

“ART. 106. ARREST OF DESERTERS BY CIVIL 0vrIciaLs.—It shall be lawtn] fop
any civil oficer having authority under the laws of the United States, or of any Statm
Territory, District, or possession of the United States, to arrest offenders, snmmarile’
to arrest a deserter lvom the military service of the United States and deliver hj
into the custody of the military authorities of the United States. n
_ "Arr. 107, SOLDIERS TO MAKE GOOD TIME LosT.—Every soldier who in an exist
ing or subsequent enlistment deserts the service of the United States or witho 1—;
proper authority absents himself from his organization. station, or duty for mol%
thm} one dav, or who is confined for more than one day under sentence, or whiie
awalting trial and disposition of his case, if the trial results in conviction, or throun}?
the intemperate use of drugs or alcoholic liquor, or through disease or injury th
result of his own misconduct, renders himself unable for more than one day to ere
form duty, shall be Tiable to serve. after his return to a [ull-duty status. for sll)w};
period as shall, with the time he mav have served prior o such desertion, unauthor
1zed abseng'e.. confinement. or inability to perform duty, amount to the full term 0%
that part of his eniistment period which he is required to serve with his organizatio
before being {urloughed to the Army reserve. .

“ArT. 108, SOLDIERS—SEPARATION FROM THE SERVICE.—No enlisted man. dyl
sworn, shall be discharged from the service without a discharge in writing, signed by
a field officer of the regiment to which he belongs or by the commanding ‘Oﬂi(.‘t(:,l‘ Wheg
no field officer is present; and no discharge shall be given to an enlisted man before
his term of service has expired. except by oider of the President, the Secretary of
War, the commanding officer of a department. or by sentence of a general court
martial. ) T

“Aur. 109, Oard or exustyeENT.—AL the time of his enlistment every soldier
shall take the following cath or afl'rmation: I. . do solemnly swear (or affirm)
that I will bear true faith and allegiance to the United States of America; that T will
serve them honestly and faithfully against all their enemies whomsoever: and that I
will obey the orders of the i'resident of the United States and the orders of the officers
appointed over me, according to the Rules and Articles of War.”  This oath or ailirma-
tion may be taken hefore any ollicer. ‘

“ART. 110, CERTAIN ARTICLES TO BE READ AND EXPLAINED.—Articles one. (wo
and twenty-nine. fifty-four to ninety-six. inclusive. and one hundred and four to one
hungh‘ed %nd nine. inclusive. shall be read and explained to every soldier at the time
of his enlisiment or muster in. or within six days thereaiter. and shall be read and
explained once every six months to the soldiers of every garrison. regiment. or com-
pany in the service ol the United States, o ' : h

“ART. 111 CoPy OF RECORD OF tRiaL.—Lvery person tried by a general court-
martial shall. on demand thevefor. made hyv himseli or by any person in his behalt
be entitled to a copy of the record of the trial. ' ’ » 7

“Art. 112, EFFECTS OF DECEASED PERSONs—-Disposrrion ok -In case of the
death of any person suhject io military Jaw. the commanding o Ticer of the place or
command will permit the legal representative or widow of the Jdeceased. if present,
to take possession of all his effects then in camp or quaricers. aud if no legal repre-
sentative or widow be present. the commanding o'Licer shall direct a summury « ourt

to secure all such effects: and said summary court shall have authoriiv to convert such
[rer the death
g loral

effects into cash. by public or private sale. not eariier than thiry day
of the deceased. and to collect and receive any debis due de -eden s esate b
debtors: and as soon as praciicable after converiing such effects into cash wiid s
court shall deposit with the proper o Heer. 1o he desizna‘ed in 1 lo lone. any cash
belqngmg to decedeni’s estate, and shall iransnii a recelpt for such deposi ArCOM-
panied by any will or other papers ol e helonging to the de easerd. i inventory
of the effects secured by said summary court. and & full account of his transaciions to
the War Department for transmission to the Audiior for the Wer Lepartment for
action as authorized by law in the settlement of the arcounts of dercased o ¥ cers or
enlisted men of the Army: butifin the meantime the lezal representative or widow,
shall present himself to take possession of decedent’s estate the said summary court
shall turn over to him all effects not sold and cash belonging to said estate. tozether
with an inventory and account. and make to the War Dei)ar}ment a full 1'eporthol' his
transactions.

y
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«The provisions cf this article shall be applicable to inmates of the United States
Idiers’ Homa who die in any United States military hespital outside of the District

¢ Columbia where sent from the home fcr treatment.

“wppy. 118, INQuEesTs.—When at any post, fort, camp, or other place garrisoned

py the military forces of the United States and under the exclusive jurisdicticn of the
hited States any persen shall have bcen fornd dead under circumstances which
appear to require investigaticn, the ccmmanding officer will designate and direct a
summary court-martial to investigate the circumstances attending the death; and, for
this purpese, such summary court-martial shall have pewer (o summon witnesses and
examine them upon cath cr affirmation, e shall promptly transmit to the post or
other corﬁxmandel‘ a repcrt of his investigaticn and of his findings as to the cause of
he death.
¢ “AmT. 114. AUTHORITY TO ADMINISTER OATHS.—Any judge advocate or acting
udge advocate, the president of a general or special court-martial, any sumnicary
court-mariial, the judge advecate cr any assistant judge advocate of a gencral or
gpecial court-martial, the president cr the recorder cf a ceurt of inquiry or of a mi.i-
tary beard, any cfficer designated to take a deposition, any officer detailed to con-
duct an investigation, and the adjutant ¢f any ccmmand shall have power to admin-
jster caths for the purpeses of ‘he administration of military justice and for ciher
wrpeses of military administraticn; and in forcign places where the Army may be
serving shall have the general powers of a notary public or of a consul of the United
States in the administration ¢f caihs, ihe execution and acknowledgment of legal
ipstruments, the attestaticn of decuments, and all cther forms cf notarial acts 1o be
executed by persons subject to military law.

“AgrT. 115. APPOINTMENT OF REPORTERS AND INTERPRETERS.—Under such regula-
tions as the Szacretary of War may from time to time prescribe, the judge advocate of a
court-martial or military commission, or the recorder of a court of inquiry shall have
power to appoint a reporter, who shall record the proceedings of and testimony taken
before such court or commission and may set down the same, in the first instance, in
shorthand. Under like regulations the judge advocate of a court-martial or mi-itary
commission, or summary court. or the recorder of a court of inquiry may appoint an
interpreter, who shall interpret for the court or commission.

“ARrT. 116. POWERS OF ASSISTANT JUDGE ADVOCATES.—An assistant judge aGvocate
of a general court-martial shall be competent to perform any duty devolved by law,
regulation, or the custom of the service upon the judge advocate of the court.

“ARrT. 117. REMOVAL oF civiL surrs.—When any civil suit or criminal prosecution
is commenced in any court of 2 State against any officer, soldier, or other person in the
military service of the United S tates on account of any act done under color of his office
of status, or in respect to which he claims any right, title, or authority under any law
of the United States respecting the military forces thereof, or under the law of war,
such suit or prosecution may at any time before the trial or final hearing thereof be
removed for trial into the district court of the United States in the district where the
same is pending in the manner prescribed in section thirty-three of the act entitled
‘An act to codily, revise, and amend the laws relating to the judiciary,’ approved
March third, nineteen hundred and eleven, and the cause shall thereupon he entered
on the docket of said district court and shall proceed therein as if the cause had
been originally commenced in said district court and the same proceedings had been
taken in such suit or prosecution in said district court as shall have been had therein
in said State court prior to its removal, and said district court shall have full power to
hear and determine said cause. ‘

“ART. 118. OFFICERS—SEPARATION FROM SRRVICE.-—No oficer shall be discharged
or dismissed from the service except by order of the Fresident or by sentence of a
general court-martial; and in tine of peace no oificer shall be dismissed except in
pursuance of the sentence of a court-rariial or in mitigation thereof, nor discharged
except in pursuance of statutes now in force or which may hereafter be enacted; but
the i resident may at any time drop from the rolls of the Army any officer who has
been absent from duty three months without leave or who has been absent in con-
finement in a prison of penitenii.ry for three months after final conviction by a court
of competent jurisdiction. g
© “ART. 119. RANK AND PRECEDRNCE AMONG REGULARS, MILITIA, AND VOLUNTEERS.—
That in time of war or public danger, when two or more oX.cers of the same grade are
on duty in the same field. department. or command, or of organizations thereof, the
iresidént may assign the command of the forces of such field, department. or com-

_mand. or of any organization thereof, without regard ‘to seniority of rank in the same

grade. In the absence of such assighment by the I resident, officers of the same grade
shall rank and have precedence in the following order, without regard to date of rank
or commission as between officers of different classes, namely: First, officers of the
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Regular Army and oflicers of the Marine Corps detached for service with the Ar
by order of the President; second, oflicers of the Organized Militia in the servi .
the United States; and, third, oflicers of the volunteer forees: frovidel Thai oﬂ?e of
of the Regular Army holding commissions in the Organized Militia in he sor\vjl.cem
the United States or in the volunteer Torees shall rank and have precedence llililg;

sald comnissions as il they were commissions in the Regular Army; hut the rank of

oflicers of the Regular Army under their commissions in the Organized Militia g}
not, for the purposes of thisarticle, be held to antedate muster into he serviee of %%H
Unifed States. e

CPART, 1200 COMMAND WHEN DIFFERENT CORPS OR COMMANDS HAPPEN 16 jory
When different corps or commands of the mililary forces of the United Stales hag en
to join or do dutly together the oflicer highest in rank of the line of the Regular A]nlg)len
Marine Corps, Organized Militia, or Volunteers there on duty shall, subject to ha
provisions of the preceding article, command the whole and wive orders for what o
neediul in the service, unless otherwise directed by the Prosident.” s

SEc. 2. That hereafter the provisions of section twenty-six of the act of Februg
second, ninetecn hundred and one, as modified for (he Ordnance Department ﬁy
section two of the act of June twenty-tilth, nineteen hundred and six, by acts oI‘Mar h
third. nincteen hundred and nine, and hy the act of February {wentv-fourth nillc
teen hundred and fifteen, shall be held to include the Judge Advocate (}e’noml"e-
Department: Provided, Thal the board of officers which is to recommend uﬂi('(’rs‘f ;
detail in the Judge Advocate General’s Department shall be composed of oflicers gﬁ
that depariment: Procided further, That acting judge advocates may he detailed o
separate brigades and other separate general court-martial jurisdiction, and when uotf
immediately required jor service with the geographical department, tactical division
separale brigade, or olher separate general court-martial jurisdictions, acling jud o
advocates may be assigned to sach other legal duly as the uxigmlcios,uf ’rhubscrvige
may requie.

Sec. 5. That the lollowing sections of the Revised Statutes and the lollowing actg
and parts of a~ts are hereby repealed: N

(a) Sections t\\'eh‘o_ hundred and two, twelve hundred and three, and thirteen
hundred and twenty-six of the Revised Statutes; ‘

(b) That part of an a-t entitled ““An act making appropriation for the legislative
executive, and judirial expenses ol the Government for the year ending June thir.
tieth, eighteen hundred and seventy-cight, and for other purposes,”’ appl'DO\'ed March
third, eighteen hundred and seventy-seven, which reads as follows:

Y Provided, howeeer, That hevealter the records of regimental, gar:ison, and field
officers’ courts-martial shall, after having been a ted upon, be retained and filed in
the judge advocate’s office at the head:juarters of the department commander in

whose department the courts were held lor two years. at the end ol which time they

may be destroved;”
(¢) Sortion three ol an act entitled ““An act to amend the Articles of War, and for
other purpases,”” approved July twenty-seventh, cighteen hundred and ninety-two;
(d) Se-tions one and four of an act entitled “An act to amend an act entitled ‘An’
act to promote the administration of justice in the Army,” approved October first
eighteen hundred and ninety, and for other purposes,”” approvea Junec cighteenth,
eighteen hundred and ninety-cight; © ’
{e) Section one of an act entitled ** An act to prevent the failure of military justice
and for other purposes.” approved March second, nineteen hundred and one; and ’
() Section cight of an act entitled “An act to promote the efliciency of the militia,
and for other purposes.”’ approved January twenty-first, nineteen hundred and three
as amended by seetion six of an act entitled “An act to further amend the act entitled

‘An act to promote the eficiensv of the militia, and for other purposes,’” approved
January twenty-first, ninefeen hundred and three.” approved May twenty-seventh
nineteen hundred and eight. ’ ’ ,

Also all other sections and parts of sections of the Revised Statutes and acts and
parts of acts in so far as they are inconsistent with the provisions of this act arc hereby
repealed.

.Sz, 4. That all offenses committed and all penalties. [orleitures, fines, or liabili-
ties incurred prior to the taking e'lect of this act. under any law embrar ed in or modi-
fied, changed, or repealed hy this act, may be prosecuted, punished, and enforced
in the same manner and with the same etiect as if this a« t had not been passed.

The hill consists of four scetions.  Section 1, subdivided into five
parts, *Preliminary provisions,” “Court-martials,” “Punitive arti-
cles,” **Courts of inquiry.” and “Miscellancous provisions,” carries a
revision of the Articles of War and is a substitute for section 1342,

-y
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Revised Statutes. Section 2 (Frovides for placing the Judge Advo-
“ate General’s Department un

er the detail system now applicable to

the Ordnance Department. Sections 3 and 4 embody the necessary

~rovisions as to repeal of existing law and the prosecution of offenses

committed prior to the taking effect of the new legislation. Thig
.order will be observed in the report. : -

SECTION 1.

“Gection 1 of the bill is identical, except in minor regards, with
H. R. 23628, introduced in the Sixty-second Congress, second session,
‘st the request of the War Department, on April 22, 1912, by the
‘chairman of House Committee on Military Affairs, Mr. Hay; and
with S. 6550, introduced three days later by the chairman of the
‘Senate Committee on Military Affairs, Mr. du Pont, and with S. 1032,
Sixty-third Congress. o _
~The House committee conducted a series of hearings on H. R.
93628 between May 14 and May 27, 1912. The report of these hear-
ings was printed, and with the report was printed a letter of the then
‘Gecretary of War, Mr. Stimson, presenting the project of revision and
recommending its enactment; and likewise a very full exposition by
‘the Judge Advocate General of the Army of the necessity for the

* evision, its scope and character, and the principal changes embodied

therein.

" 'The subcommittee in conside;'ing this bill had hearings at which

Judge Advocate General Crowder made a clear and forceful presens
tation of the urgent necessity of an'immediate revision of the Articles
of War. These hearings and aletter from the Secretary of War to the
‘Hon. Georg> E. Chamberlain, chairman of the Committee on Military.
‘Affairs, United States Senate, under date of January 3, 1916, are
printed as an appendix to this report. The subcommittee unani-
mously concurs in the view of the Judge Advocate General. . ;
The Articles of War as a code have not been comprehensively
revised by Congress since 1806, the so-called revision of 1874 bein
limited. to the elimination of redundant provisions, the supplying
‘obvious omissions, the reconciling of contradictions, and the curing
of imperfections in form and language. In no sense should the
,’c?r%/%[ressional action of 1874 be regarded as a revision of the Articles
of War. - : . o
““The Articles of War as originally adopted reflected the experience
of our military authorities at the close of the Revolutionary War
end the adaptation of the regulations governing the Continental Army
to the then new Constitution of the United States. :
Inno otherline of human endeavor has the intervening century made
as great changes as in warfare. The musket has yielded to the new
Springfield rifle; the 6-pounders have been supplanted by the
“43-centimeters; the aviation corps has taken the place of the old
scouts; and in every branch of warfare science has made all
but magic changes. Yet in governing, controlling, and punishing
‘men and officers under these radically changed conditions the
military authorities have been bound by these archaic and in many
instances obsolete Articles of War codified more than a century ago.
The few changes that have been made by Congress have been due

S. Rept. 130, 64-1—2
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to some particular phase of stressed conditions of war or the neceg.
sity of providing a remedy or of preseribing a punishment in somg
special case.

The enactment of the 10 new articles in the act of March 2, 1913
supplied an urgent need relative to courts-martial, but went yg
further.

Many of the provisions of the code thevefore are physically unwork.
able or have of necessity heen given such » dministrative consiruction
as to enable the authoritics to deal with the modern conditiong
existing to-day under the provisions prescribed more than a century
ago, -

A striking example of the archaie provisions of the code is article
39, which provides that a court-martial m: y inflict the death penalty
upon a sentinel for the peace-time offense of sleeping upon hig
post.

The subcommittec embodics, es ey s it is applicable to the present
proposcd revision of the Articles of War, the v dmirallle analysis of
the revision of these articles proposed in S. 1032, Sixty-third Congress,

The scope and character of the revision is sufliciently irdicatcd by
references to the more important changes, which may be summarized
as follows:

(1) The subject matter of the new code has been classificd under
five principal headings, thus bringing together related provisions and
remedying a notable defect in the existing code.

(2) Twelve separate sections of tlic Reviscd Statutes and 19 sepa-
rate legislative provisions enacted by Congress since the revision of
the statutes in 1874 have been incorporatcd in the restatement of
existing arti-lcs or mede the besis of new arti lcs.

(3) Much has been done in the way of condensing and combining
old articles. Examples of this may be found in new article 61,

which takes the place of existing articles 31, 32, 33, 34, 35, and 40;

in new article 2, which represents a consolidation of related provi-ions
from existing articles 60, 63, and 64, sections 1361 and 1621, Revised
Statutes, and six other statutes; aud in new article 56, which i3 a
consolidation of existing articles 5, 6, 13, and 14, _

(4) Thirteen artizles of the existing code have been omitted as
obsolete for ull practical purposes or as embracing matter properly
Jeft to regulations.

- (5) Although 12 sections of the Revised Statutes and 19 other

Jegislative provisions have been incorporated in the revi-ion, the

Jatter contains but 120 artizles as against 128 in the existing code.

(6) It is the effect of the revision to extend the jurisdiction of
eourts-martial,

(a) As to persons—over militia called into the service of the
United States from date of notice of the call (now article 2, paragraph
(). instead of from the date of arrival at rendezvous under the call
and muster in, as now provided; and over retainers to the camp
and camp followers cutside of the territorial jurisdiction of the United
States in time of peace (new article 2, paragraph (d)), over which
military jurisdiztion is not extended by the existing code in time
of peace, a fact that has led to some embarrassment under conditions
like those whi 'h obtained in Cuba after peace was restored following
the Spanish War, and also during the second Cuban intervention.

A

in times of peace.
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() As to offenses—over the capital offenses pf murder and rape.
' zémmitted by persons subject to military law in time of peace in

Jlaces beyond the geographic:l limits cf the States of the Union and the
District ¢f Cclumbiz (new article 92). At present courts-martial can
take tognizance of these offenses only in time of war. )

"(7) Greater promptness in the trial and disposition of charges is
socured by (@) pemalizing the failure of responsible officers to act
oromptly n preferring, forwarding, and disposing of charges (new
article 70); (0) extending the authority to take depositions (new.
grticle 25); and (¢) enlarging the powers of reviewing authorities in
their action upon review of records giving the power to approve or

disapprove the findings in part and to substitute a finding of a lesser

and included offense (new articles 47 (¢) and (b) and 49).
--(8) The number of capital offenses _has‘been reduced from 5 to 3
in time of peace and from 15 to 12 in time of war. The number
of cases in which the death sentence is mandato_ry is reduced frpm
9'to 1, the single offender for whom this sentence is mandatory being
the spy (mew article 82). ) S
(9) The revision (new article 43) requires the concurrence of two-
thirds of the members of the court-martial to support a finding of
guilty of an offense for which the death penalty is made mandatory
by law. The present code {old article 96) permits a finding of guilty
of such offense by a bare majority of the court, though requiring
the concurrence of two-thirds of the court in the imposition of the-
death penalty. ) ) L
" (10) The statute of limitations under article 39 has been modified
and simplified. It retains the two-year limitation provided by exist-
ing law for purely military offenses, except for repeated desertions.
For the excepted offense and for all civil crimes
of which court-martials have concurrent jurisdiction with the civil
courts it adopts the three-year limitations of the Federal courts.-
Desertions in time of war and capital ofenses under the code are
expressly excepted from the operation of the statute, as is the case in°
the civil statutes as to the offense of murder. Inno other respect has
existing law been changed. o ) :
. (11) The principle of the suspended sentence is introduced in the
revision. (Sece new article 53.) ) ) o
(12) Statutory sanction is given (new article 104) to the imposition
of mild disciplinary punishments by commanding officers without the
intervention of a court-martial for minor offenses not denied by the
accused. The imposition of such punishments has been authorized
for some time by regulations, and has been the means of securing dis-
cipline without subj3cting offenders to the humiliation of trial by 8
court-martial. )
 (13) The removal of civil suits from a State to a United States court
is authoriz>d where such suit is brought against officers, soldiers, or
other persons in the military service of the United States, on account
of any act done under the color of office or status (new article 117).
The article extends to persons in the military service the same rights
in respect of such suits as is now extended by law to officers of the
Revenue Service by section 33 of the act of March 3, 1911 (36 Stat.,
1097). o N
(14) Other changes, less fundamental but still important, are to
be found in new article 65, which makes insubordinate conduct to-
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ward a noncommissioned officer the subject of a special
article 38, authorizing the President to preseribe rules of
cluding modes of proof, following the practice of United States c
admiralty and maritime jurisdiction; i new article 3(7 );_?Ulfts_ of
that irregularities in pleading, practice, and procedure n]ﬁslt b)wdm-g
udicial to the substantial rights of the accused in order to aff o
validity of the findings or sentence of a court-martial tfol(iCt the
the practice of United States courts of criminal jurisdiction: in g
articles 93 and 99, making the grant to courts-martial of juri'sl{r'1 o
to try certain noncapital offenses more definite; in new artic(l ron
in which the requirement of the existing code that ‘lﬁ .
articles be read and expliined to an enlisted man at the tim( the
within six days after enlistment js modified so as to re uie of or
reading to him of only those articles which determine theqso{g't}}e
relz}tlons to the service and his amenability to the codc‘- Ir s
article 112, providing a simplified method of administering u (1) o
effects of deceased persons in the military service: and in ITG\VP e
113, which confers upon summary court officers the juri%di(-tiom‘tld‘e
cgrm}or respecting deaths by violence or under suspicioué ci?c?lfma
% tz;z(égs on reservations under exclusive jurisdiction of the United
(15) And in new article 114, which undertakes to vest in certai
designated Army officers general notarial powers in respect of tho
administration of oaths, the execution and acknowledﬂcmenf of 1 ahe
Instruments and similar papers by officers and soldiers whe efl
Army is serving in foreign countrics. " the
12(126) There have{ been omitted from the revision articles 1, 10, 11
¥ ’thg’ 30"3'613‘71 52, 53, 76, 87, and 101 of the existing code. ’Cerytair{
¢ ese articles have never met any real need in our service and ma
or all practical purposes be regarded as obsolete: the remaindy
embrace only matters properly found in the Army Rogulations. *

article; in pq
procedure, iy

DETAIL SYSTEM FOR THE JUDGE ADVOCATE GENERAL’S DEPARTMENT—
SECTION 2. :

Section 2 of the bill in reference has for its object the i
,‘%}e Judge Advocate General's Department under]the (leta]i)llcr;;l;lt%n?f
1e detall system of recruiting staff corps and departments of the
Army was inaugurated by the act of February 2, 1901 (31 Stat
755); but the Judge Advocate General's Departmént, except in 50
far as the grade of captain is concerned, was excepted from the
operation of the system, although it was made applicable to the
Ordnance Department, which, like the Judge Advocate General’s
Department, is a technical corps. The success of the system as
applied to the Ordnance Department has led to the opinion that an
1de{1'tlcal system for the Judge Advocate General’s Department is
advisable.  Your subcommittee is convinced that the greatest zeal
and Industry and the most efficient performance of duty can be
i}e;ux;(é(siufgonfl men V\}EI;Q enter the law department of the };h'my as
of competitive examinati a ; :
deg}nd theiII‘ tenur(la0 by hig‘h—graden {Vléé(l)"ll}:’ and who axe compelled to
ue to the consolidation of Territorial departm i
War Department found its authority to detgﬂ ac’fllrllgs ]'llllldég lzdg;?
cates under the provisions of section 15 of the act of February 2,

| -Sdvocate
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01 (31 Stat., 751), which authorizes the detail of an acting judge
Q “for each geographical department or tactical division of
froops 1ot provided with a judge advocate from the list of officers
fiolding permanent commissions 1n the Judge Advocate General’s
Department,” considerably curtailed, so that in the present condition
of the law authority for the detail of the number of acting judge
advocates requisite for the efficient administration of military justice
is lacking. The concluding provision of section 2 serves t0 authorize
the detail of acting judge advocates for separate brigades, and other
seperal court-martial jurisdictions, and will permit of the detaill of

o sufficient number of acting judge advocates.
% TThe bill here presented has the approval of the Secretary of War,
sf the Chief of Staff, and of the War College General Staff, except in
minor provisions pointed out in the hearings. Its substantial equiva-
Ients (H. R. 23628, S. 6550, 62d Cong., and S, 1032, 63d Cong.) had
ihe approval of the precedingiadministration. The revision has the
ndorsement of 12 general officers, who, on January 13, 1913, in a
Jotter addressed to the Secretary of War (Cong. Rec., vol. 49, p. 2465)
said: .
“We are * * * of the opinion that the proposed new Articles of War are in -
‘every way a great and much-needed improvement upon the present articles, and
law the better it will be for the intérests of

that the sooner they are enacted into la ter
‘prompt and efficient administration of military justice in the Army.

The need of this revision is urgent. If the Army is by other legis-
lation to be placed in a better condition of preparedness it is all
the more necessary that the Articles of War be revised so as to
enable the military authorities to meet changed and modern

¢onditions. )
The following letter from the Secretary of War and the hearings

held before your committee are hereto appended as a part of this
report: :
Janvary 3, 1916.

Sm: I have the honor to transmit herewith a revision of the Army’s criminal code—
the Articles of War—and, because of the urgent need of this legislation, to request
consideration, if p acticable, at this session of the Congress. ]
The revision here transmitted is substantially identical with H. R. 23628, Sixty-
gecond Congress, second session, upon which extensive hearings were had by the
House Military Committee May 14 to 27, 1912; also with 8. 1032, passed by the Senate
February 9, 1914, and again passed by the Senate at the last sesston of the Sixty-third
" Congress as a rider to the current Army epprop:iation act. During the pist summer
the bill has heen carefully considered first by a committee of the War College division
of the General Staff and thereafter by the entire War College division. The revision
here transmitted is that reparted by the War College division. The principal changes
introduced by the division are noted below with my comment. - .
- Article 39, Senaie bill.—This article of the Senate bill sought to authorize the Presi-
dent to prescribe rules of procedure, including modes of proof in cases before courts-
martial, courts of inquiry, military commissions, and other military tribunals. The
War College division omits this provision in the view that its effect would be to dele-
gate to the President the power to alter the more essential rules of evidence. I do
" not so construé the phrase, “To prescribe rules of procedure, including mecdes of
proof.”  Should there be doubt in the minds of the committee as to the prcper con-
gtruction of this phrase, I recommend that it be amended so as to excludé the con-
gtruction of the General Staff, and article 39 retained. .
= Article 41, Senate bill, statule of limitations.—This article of the Senate bill provided
for a three-year pariod of limitation within which offenses, both military and civil
(except capital offenses), were to be brought to trial, and- provided, following the
- analogies of civil practice, that this period should cease to run when charges were
duly received at the headquarters of an anthority competent to appsint a court-
_martial for their trial. The War College division retains the two-year pericd of the
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existing code for military offenses, ad-pts the three-year pariced for noneapital, Commgy,.
law, and statutory offenses over which courts-martial have jurisdiction, and Prvideg
that the poricd shall cease to run with arraienment. The reduction in the Driod
for military offenses is not of material imp wtance, in view of the fct that soldiery
have the benefit of the settled and acerped construction that a dischree from an
enlistment cparates to terminate amenability halore courts-martial for offenses com-
mitted during that enlistment, which amenability is not revived by reenlistment
I accept the War College amandmont. (W Collexs ravision, art. 390.) '

Article 94, Senate Lill. duclivq @ d altempt lo conmmil  wicide.—Out of Celerence o
views expresse 1 hy mem’ ors of the House committee during the hearings hel Mg
14 to 27, 1912, there was include 1 in this article of the Senute I a provision pun-
ishing attem® ts to commit suicide. The War College Jivision hag recommen' o the
omission of this 1ro-ision. T do not Ceem the matter of great importance, for the
reason that should the law finally ena“tel omit this yrovision the offense would re-
main punishalle under the general article, an1 1 thercfore acce)t this amendment,
(Idem, art. 91.)

Article 95 a~d 96, Senate draft—Unler the cxisting co’'c courts-martial may try
persons sul je € to militarv law for civil cayital offenses only in time of war. Article
95 of the Senate Lill sought to exten! this juris ‘iction to (ivil capital oflenses whey
committe | outsi”e the geograrhical limits of $tates of the Uninn and the District of
Colum’ ia in time of peace, the purpose 1eing to give our sol lers on foreign statipn
immunity from trial by courts administering an alien juris rufence in language
whi- h they dil not un’erstanl.  The War College division rejorts in favor of eatond.
ing this jurisliction still [urther t5 inclue civil cayital offenses wherever and whey,
ever committel. 7 he reason for the extension propose? 1oy the General Staff is not
apparent. Tt ought never to 1 ¢ emharrassing to the military service to have excly-
sive juris’'i- tion of ¢ivil capital offenses committel within the States of the Union
and the Cistrict of Colum! ia, 1 y 7 ersons sul je: t to military law, vested in the civi]
courts. The offenses | cing capital and against the <ivil as well as the military com.
munity, shoull Te triel, T think, un’er all the safesuar!s of the civil courts ang
finally {etermine ! un’er the provisions of (ivil coces.  (Idem. art. 92.)

Article 96 of the Senate draft enumeratel the more important noncapital civil
crimes of whi: h courts-martial have hal concurrent juris’iction Loth in time of T eace
and war when committeT Ly y ersons sul je: t to military law, irresj ective of the lace
of commission. The War College division has sought t comline the two articles
(95 and 93), as unier their revision the juris'i:tion of military courts is as amyle to
try capital as nonca; ital crimes. T think these two classes of ¢ivil offenses trial le Ly
military courts should T e coverel Ly separate articles, and T recommen: in lieu of
article 92 of the War College Jraft the insertion of the original articles €5 and $6 of the
Senate 1ill, an 1 that the enumeratisn of the articles 1 ¢ (hangel accordingly.

Article 130, Senate bill.—1his article was inten” e’ to authori: ¢ the remosal of civil
suits commence ! in State courts against persons sul ject to military law on account of
acts dore un”er color of oflice orstatis.  1he War College ¢ivision has amen<ed the
article so as to include also criminal prosccutions. I see no ne:essity of extending
f:he pry.ision of the article to inzlu le eriminal prosecutisns, inasmuch as under exist-
ing law in a proyer case, Federal tri’ unals may intersene Ly mens of the writ of
ht eis corpus and, when justifel, discharge the cefendant from custody. (Idem,
art. 116.)

Article 122, Senate draft.—This article carried the provision that in time of war or
of public danger when two or more officers of the same grade are on duty in the same
field, department, or command, or of any organization thercof, the President mway
assign the command of such field, department, or command, or of any organization
thereof, without rezard to seniority of rank in the same grade. This was a reenact-
ment of joint resolution of Congress of April 4, 1862 (12 Stat., 617), and the authority-
it conferred was found to be very necessary during the Civil War period. It was
introduced in the articles in the firm conviction that it ought to survive as perr anent
legislation. The War College has improperly and, I think, for insufficient reasons,
stricken this provision from the Senate bill. I recommend that it be reinserted.
(Idem, art. 118.) .

I'am informed that the War College division favors the placing of the Judge Advo-
cate General's Departme 1t under the detail svstem of the Ordnance Department, as
provided in section 4 of the Senate draft of the current Army appropriation bill as
originally passed by the Senate. I recommend that said section 4 be inserted as
gection 2 of the War Colleze revisiou in the following amended form: :

“Sec. 2. That herecafter the provisions of section twenty-six of the act of February:
second, nineteen hundred and one, as modified for the Ordnance Department by

- gection tWO 0
: pineteen hundred and fifteen, sh

“detail in the Judge Advocate General's
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i X d six, by the act of
twenty-fifth, nineteen hundred an s €
i : phetac;ol (;fuiucﬁgdv;nd 3Iiine, and by the act of February twentg fr(l)g:;l}}é
arch i arod on all be held to include the Judge Advocate fﬁe eral’8
‘ovided. That the board of officers which is to recommendfo ﬂge  for
e id Department shall be composed of 0 cer‘] A
That acting judge advocates may be detaile

uags ali Vot ot
-ate brigades and other separate court-martial ]urlsdlctlgnia ca’gilc(}x lwd};sision,
o e 1 5 ired for service with a geographical department, 12 eal e
jmmediate 4 r(‘;' quor other separate court-martial jurisdiction, acting judg pdvocates
5 ar%gea:sﬁlggeg 'to such other legal duty as the exigencies of the service may require.
may

Very respectfully,

Depa.rtment:

‘that department: And provided further,

LinDLEY M. GARRISON,
Secretary of War.

Hon. Geo. E. CHAMBERLAIN,

Chairman Commitlee on Military Affairs, United States Senate.
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REVISION OF THI: ARTICLES OF WAR.

MONDAY, FEBRUARY 7, 1916.

UNITED STATES SENATE,
SUBCOMMITTEE ON MILITARY AFFAIRS,
: : Washington, D. C.
. The subcommittec met at 10.30 o’clock a. m., pursuant to the call
of the chairman.
Present: Senators Lea (chairman) and Colt.

STATEMENT OF BRIG. GEN. ENOCH H. CROWDER, UNITED
‘STATES ARMY, JUDGE ADVOCATE GENERAL OF THE ARMY.

" Gen. Crowper. Mr. Chairman, when I was before the House com~
mittee in 1912 the committee indulgcd me in an initisl statement, in
which I indicatcd the scope and purposes of the revision. I found
that that initiz]l statement wes of great velue in anticipating a great
deal of inquiry. There are certein essentinl difierences between a
military criminal code and a civil criminel code. I have preparcd a
short initial statement for the purpose of directing the attention of
the committee to these essenti.l difrerences and to the salient parts
of this revision. Would you care to have me put that in the record ?
© The Cruairman. I think that would be a very good idea.

~ Senator Corr. I do, too.

. Gen. CrowpzR. It 1s not long.

; The Caairman. We should like to hear it.

Senator Cort. Can you state, in a word, what is the purpose of
this revision, Generzl ? ‘
* Gen. CrowpER. The revision reaches nearly every article. I have
stated the purposes as briefly as possible in this initial statement
(reading) :

STATEMENT,

. The pending bill before the subcommittee for consideration is a revision of the

P

Army’s criminal code. It is substantiatly identical with S. 1032 of the Sixty-third

Congress, reported by the Senate Military Committee February 6, 1914, and passed
by the Senste February 9, 1914; and passed again by the Senate February 22, 1915,
a3 a rider to the then pending Army appropriation bill, H. R. 20347.

« When the revision wags first presented to Congress, April 12, 1912, 1 stated to the
comnittes that the then existing code sought to be revised was substantially the code.

of 1825; that the code of 1893 was litile more than an adaptation to the Constitution
of the Ravolubionary War arti-les of 1776, amended to some extent by the Continental
Oonzress in 1733; and that the Revolutionary War articles were copied from the
British articles of 1763, many of whi h were tra~eable ba-k through eatlier British
codes to the code of Gustavus Adolphus. With the exception of 10 articles relating

to the composition, constitution, and jurisdiction of coarts-martial, selec ted from the
revision then offered and enacted by the sixty-second Congress, that statement remains

]

ke
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true to-day. Eighty-seven of the 121 articles of the code of 1806 survive in isti
code without change, and several others without substantial (-han"e.e S\t\}:}? ixﬁséllﬁg
ments as the code of 1806 has undergone have been enacted p.ie:'emgal mainly durj e
pO{‘l}\])dS of z‘_’ftr and Elnder the stress of war needs. ’ s
e existing articles are sometimes called the code of 1874, for the reason ths
Wl;veqe restated in the revision of the Revised Statutes of that y’ear, with all am;]nthatr}:)(r}y
egislation prior to that date incorporated in the restatement—se: tion 1342 Re\'is Z
Statutes. There was, however, no real revision of the code in that vear. The 001?1
pilersof that revision had n» genaral authority to revise, but only the limited authorit ,
to omit reldund it matter, to bring relate provisions together, and to make the ming
alteratisni ne :essary to rezoncile contradictions, supply obvious omissions, and am 0115

Impoarfe tions. It will be con~eded by anyone who fakes the trouble to investieate

that the revisers of 1874 (id their work on the Articles of War in a ver e
manner, Many o‘)gn‘lete ar_r,i"lea were retained, arrangement and rlassiefliz/alt?(]mgh\r\{git
not improved, punitive articles being often assoriated with administrative and fe
cedural articles.  Many provisions of law in the nature of articles of war were Ieftpbo.
zhe revisers in the general body of the statutes. What the revisers of 1874 did wag
1%0%ar:\¥hib}§wirsdlt]};e codetofI 1806, with the amendatory legislation erarted since
306, ch, ave noted, was plec cislation ena ing peri
Wz);lr‘};'md s have noted, nee(%)s.e emeal legislation enacted during periods of
e urgent necessity of a comprehensive revision has heen repeatedly recogni
;]{I}e first formal recognition which T have found is contained i;x a Iettgr ff(?l?lmégg
infield Scott to Secretary of War Calhoun, dated December 2, 1818, O’Frien. one
of our standard military law writers, in his work on military law, published in i?ﬁe'
get forth the necessity for revision and published therein a statement of \\'hﬂ£ }.1’
conceived to he the essentials of an adecuate revision. Winthrop, our smn(hrg
authority on military law, writing in 1886, recommended extensive amendmo‘r\t
(Winthrop's Military Law and Precedents, p. 1107), a recommendation which hs
repeated 10 years later in the second edition of his work (idem, vol. 2. p ]201)1 ]e
1838 a_hoard of officers was convened by Secretary of War Endicott to consider thg
general subject of a revision of the Articles of War. and this board reported a éompléto
{Jevmon. There i3 no record of its approval by Secretary Endicott. or of its havin
een hrought by him to the attention of C'ongress. The next comprehensive rovi:img1
Wfa,; submitted by me while a member of the (leneral Staff in 1903: but the exigencieg
gmg(rflgn service from 1903 to 1909 prevented me from following up the attempt then-
The revision now before vou was submitted hy me to the Secretar ; i
] ; as g 3 Secretary of War on A
1]3; g}?}a‘_’.tacc%mpnmed by a letter explanatory of the necessity of revision and stat?;lcl
T 0 ]]);c]‘_arl( scope. That revizion had the favorahle indorsement of Secretaries of
Lar ic nga_on and Stimson. of 12 general officers who were constituted a board b
secretary Stimson for its examination and study, of the General Staff of that period
of a board of line officers convened at Fort Myer, Va . and of many line officers of
rank and experience. This revision a3 a whole was universally commended. Some
crltéc'mms was expressed of specifc arficles. and all these criticisms have heen consid-
;?vr'?:h 1111‘ the revision here presented. The pending hill, whichi substantially icentical
Wlar (t‘o?lt (l:llh_hz}z. the favorable indorsement of Secretary Garrison and of the entire
the ot :\fn mlg;l.smn of the General Staff, who have given it exhaustive study during

SCOPE AND CHARACTER OF THE REVISION,

TFourteen articles of the existing code, all derived from the Briti f 17
except onc enacted by the Continental Congress in 1786, have bezﬁli)g)i(:feg.t 1’&‘(1?6
subcognm1t)tee will find a ready reference to these omitted articles on page 77 of the
committee’s comparative print. Some of the omitted articles have never at any time
met any real need in our service, and for all practical purposes mayv be considered
superfluous or obsolete. Others embrace only matters within the field of regulations
The necessity for the owission of many of these articles was recognized by R’Vinthrop.
as early as 1885. (Winthrop’s Military Law and Precedents, p. 1 0L.)

. Clearly the mili‘ary code should be broadly inclusive of all legislative provisions
in the nature of articles of war. A search of the Revised Statutes and of the Statutes
4t Large reveals 12 sections of the former and 19 provisions of the latter of this character,
and they have been embodied in this revision.” The comparative print shcws the par:
‘pli%%lar arglcles of the revizion which are thus based, and the attached memorandum
| %he g :s ir:oefrgr;s: ;;)t f‘cllle}:glslamon of this character that has been incorporated or made
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When these exclusions of obsolete and superfluous articles, and the inclusion of
related matter from the Statutes at Large had been made, there remained the work of
grouping related arlicles. As has already been noted the existing code is notably
deficient in arrangement and classification. In the project here submitted related
articles have been grouped under five principal headings: “‘Preliminary provisions,”
{iQourts-martial,” “‘Punitive articles,”’ ‘‘Courts of inquiry,” and ‘‘Miscellaneous

rovisions,”” and where subheads would serve a useful purpose they have been em-

loyed. The result is shown on pages 1 and 2 of the comparative print. The last
table on page 2 indicates very clearly the large amount of transposition found nece.sary
to a proper rearrangement. : ‘

SPECIFIC CHANGES INTRODUCED.

A comparison of the revision here submitted with the existing code which it is de-
gigned to replace, discloses the following more important changes which have been

made:

‘Article 2. Subhead (), which corresponds to article 64 of the existing code,
gections 7 and 9 of the act of January 21, 1903 (32 Stat., 776), as amended (35 Stat.,
401), has been so framed as to make the militia subject to the code from the date of
notice of the call, and its service under such a call compulsory service, enforceable
in terms of specific performance. Under the law, as it now stands, the militia is so
subject only upon muster in, and it has been held that:

«No department or officer of the Government of the United States could, under
these laws, compel a drafted militiaman to be mustered into the service or to attend
a place or muster, ot to undergo punishment beyond prescribed penalties. or submit
to ulterior military detention.”” (McCall's Case, No. 8669, 15 Fed. Cases, p. 1225.)

The opinion followed that of the Supreme Court of the United States in Houston v,
Moore, which distinctly recognizes that the call into the service of the United States
by the President places the militiaman in that service, and further that these laws

reg?'Trﬁatea fine to be paid by the delinquent militiaman was deemed an equivalent
for his services and an atonement for his disobedience.” (5 Wheaton, 21.)
_ This was the judicial construction that the act of February 28,
1795, received. That act, in section 5, provided that every militia-
man failing to respond to a call into the service of the United States
by the President should be subject to certain forfeitures to be ad-
judged by a court-martial. Its language is not dissimilar {from the
corresponding provision of the Dick bill. Under the ruling of the
court to which I have called your attention, it is clear that the obli-
gation of the militiaman to serve under a call of the President was
not enforceable in terms of specific performance. The theory is that
militia service is purely a compulsory service; in fact it is not. In
the case of Houston v. Moore, the court recognized, in the clearest
;possible language, that Congress might, by law, have fixed the period
for the submission to the authority of the United States at any time,
instancing the order given to the militia officer as a date which might
have been fixed. The new article, to which I here invite your atten-
" tion, is drafted in accordance with this opinion of the court, and the
date of notice of the President’s order calling the militia into the
service of the United States has been fixed as the date from which the
draft is effective and the subjection of the man to the Articles of
War begins, Clearly, with this provision written into our statute
law, the obligation of the militiaman under a call of the President
‘will be enforceable in terms of specific performance; that is, it can
‘not be evaded, as it may be now, by undergoing a punishment ad-
judged by a court-martial for delinquency in failing to report.
Senator Cort. Can the Government, under the Constitution, call
‘the militia into service except in time of invasion? Can they do so
at any time of peace? :
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Gen. CrowpeRr. Only to execute the laws of the Union, suppresg
insurrection, and repel invasion.

Senator Corr. I thought so. I meant that. You are not dealine
with that? - °

Gen. Crowpexr. I am simply dealing with the call for constity-
tional purposes.

Senator CoLr. But when they arc called into service, then they
come under the martial law the moment the call is made?

Gen. Crowper. Yes; under the law I propose instead of aflter they
are mustered in, as is now the case. Now, of course this does not,

touch any of the new schemes of federalization that are pending

before the various committees.

Senator Corr. No. )

Gen. Crowper. This relates simply to the constitutional call of the
militia; and by the introduction of three or four words into the articls
I have made their subjection to military discipline and to the Gov-
ernment of the United States complete from date of the notice of the
President’s call, instead of from muster in.

Senator Covr. There never has been any objection raised to this,
has there?

Gen. CRowper. No, sir. By the committees I have been befors
it has been accepted as a very necessary power for the Government
to have. [Reading:] ‘

’ Subhead (d} of article 2, which corresponds to article 63 of the existing code, intro-

i duces the words ‘“All persons accompanying,’” so as to make subject to the article a

¢ class of persons who do not fall under tue designations, “retainers to the camp,” and

*persons serving with the armies in trefield.”” emploved in ti.e existing law, and addi-

-tional words are introduced so as to confer juris liction over all three classes of persous,

-to wit, (a) retainers (b) persous accoinpanying, .and (c) persons serving with the

armies of the United Statesin tie field. in time of peace, whenever tue Army isserving

outside the territorial jurisdiction of the United States. At presant jurisdiction is

"limited to classes (a) and (¢) and to a period of war. Tie purposs is to give full dis-

ciplinary autiority over these three classes of persons when the army may he in

{ peaceful transit through a forei~n country, or where, asin Cuba in 1906, there is inter-

.~Vention in a foreien country falling s.ort of war.

~ Article 5. In article 5, corresponding to the act of March 2, 1913, the word **seven ”

has been substituted for the word *‘five.”” The effect of the substitution is to make

seven instead of five the winimum number of officers who may compose a general

court-martial and the law Las been thus modi-ed vut of defercnce to a recommendas

tion of ti;e General Stalf, who have revised tiese articles and who are of the opinion
that the larger minimum is advisable in the interests of an accused.

Article 22. This article correronds to section 1212 of tiie Re -ised Statutes. TUnder
tne latter statute process to ohtain witnesses is limited to courts-martial having judee
advocates and such pracess is ti.erefore not available for a summary court. As it is
clear that all courts-martial should be invested with this power, article 22 has heen
amrplifed so as to include the summary court. Under said szction of the Re-ised
Statutes the process that a court-martial is authorized to issue to compel the attend-
ance of witnesses is like process to that which aci: il cunrt of criminal jurisdiction of the
State, Territory. or District in which the court-martial may be sitting may issue. It
is therefore effective only within the houndaries of such State, Territory, or District

where the court-martial may be sittine. The new article removes this Bmitation. -

Ttis modi®cation was reade at the suveestion of Secretary of War Dickinson.

Article 38. Thisarticle dealswith irre-ularities arisine in the prosecution of courts-
martial and corresponds to section 1025, Revised Statutes. and to Senate hill pending
in the Sixty-third Consress (S. 5197).  Tts effect is tc adopt for courts martial tie rule
which prevails in civil courts, that improper adraission or reiection of evidence. or
error in auy matter of pleading or procedure, s::all not he made thie basis of a formal
disapyroval of t! e findinss or sentence of such courts, unless it shall appear that, the
error or irreqularity complained of has injuriously alleeted the substantial rights of an
accused. Certainly courts-martis! should have as likeral a rule in regard to irregu-
larities of procedure as civil courts of criminal jurisdiction.
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“Article 38a. This article corresponds to section 862 of the Revised Statutes. 1ts
gftect is to authorize the Presideat to prescribe the procedure, including wodes of
“proof, in cases hefore military courts. The General Staft recoramends the omission of
‘this article, but the Secretary of War thinks it should be included.

I should like to state, as I go along, that when we take up the con-
sideration of the code article by article I will enter into more detailed
explanation of some of these changes. I am simply trying to give
you & survey of the revision. (Reading:)

Article 39. This article is the military statute of limitations. It corresponds to
article 103 of the existing code, as amended by the act of Apil 11, 189). The existing
‘code fixes a two-year pariod of limitation for all offenses except desertion in time of

sace, where the pariod is two years from the expiration of the enlistment in which
the man deserts. The new article retains this two-year paricd fo‘r military offenses,.
except for desertion in time of p2ace, and adcpts for this excepled offense and for
‘noncapital crimes or offenses of which couris-martial have concurrent jurisdiction.
‘with Federal civil courts the three-year pariod of limitation which governs in such
‘eivil courts. Desertion in time of war, and murder which, by exceedingly doubtful‘
‘eonstruction, have been held to be not within the provision of the existing code, are,
“Jollowing the analogy of civil criminal codes, expressly excepted irom the cperation

of the statute. . . o
%ticle 42. This article corresponds to article 97 of the existing code, as amended
‘hy the act of March 3, 1915. It is the effect of the existing law to prohibit penitentiary
confinement for purely military offenses, and to authorize 1t in the case of civil offenses
only when such offenses are by some statute of the United States, or by some statute
.of the State, Teiritory, or District in which the offense may have been committed,or
. by the common law as the same exists in such State, Territory, or District, made
‘subject to this kind of punishment. It thus appzars that courts-martial have the
burden of applying in the trial of civil offenses the laws of 48 States, 3 Territories—
‘Alaska, Porto Rico, and Hawaii—and the District of Columbia, in determining whether
snitentiary confinement may be awarded. This burden on the administration of
‘military justice should be lifted, if it can be done, and the principle underlying this
legislation preserved. I think that principle would be preserved if we adcpted the
statute law of the United States and of the District of Columbia and the common law
‘of the District of Columbia, thus making the Army subject to one uniform law reepect-
ing the imposition of penitentiary confinement. There seems to me fo be espacial
propriety in adopting the law of the District of Columbia, as Congress 1s directly
esponsible for that law. . . .

Articles 52 and 53. These articles correspond, respectively, to the act of April
27, 1914, and paragraph 6 of the Executive order published in G. O. 70, War Depart-
ment, 1914. Their effect is to introduce the principle of the suspended sentence
into our code. .

“Article 43. This article regulates death sentences and corresponds to article 96 of
“the existing code. Under the terms of this latter article no person can be sentenced
to suffer death except by.the concurrence of two-thirds of the members of the court,
and in cases where such sentence is expressly mentioned. Butfor one military offense,
‘being a spy, the death sentence is mandatory. Obviously a two-thirds vote should
‘be required to sustain the finding in such a case. and I think it best in all cases that
% two-thirds vote should be necessary for a finding of guilty of an offense which the
law permits to be punished by death. New article 43 expressly so provides.

Article 74, This article corresponds to article 59 of the existing code and regulates
the delivery of militarv offenders to the civil authorit}es to answer for crimes com-.
mitted against the civil law. The purpose of the article has been to prevent the
Army from becoming an asylum for civil criminals who may manage to pass a recruit-
ing officer and enlist in the service. The article is also expressive of the subordina-
tion of the military to the civil authorities. .

The existing article shows as well as any other the archaic character of some_of
.our military legislation. For example, it requires delivery only when the soldier
may be accused of a capital crime or of an offense against persons or property, and
does not cover offenses against society or the public, or offenses against the Gov-
ernment; but it does not cover even the offenses named except where they are com-
-mitted against any citizen of the United States, thus leaving out of consideration
citizens of the Territories and of our insular possessions, and aliens residing within -
our jurisdiction and entitled to the protection of our laws. It is further to be observed
that the machinery of the existing article is set in motion and the surrender required
to be made only upon 2n application duly made by or in behalf of the party injured,
thus harking back to early days when crimes were punished at the instance of the
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