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1.

I. DISSEMINATION OF HUMANITARIAN PRINCIPLES AND
RULES, NATIONAL LEGISLATION FOR THEIR APPLICATION
AND INSTRUCTIONS TO BE GIVEN TO THE ARMED FORCES

It cannot be denied that the dissenination of hug~

anitarian principles and rules in all countries coustitutes

a

task of primary importance among the various measures in-

tended to strengthen the implementation of the law in force

1/

. Indeed, it is clear -that a better application of the

international instruments of a humanitarian nature, and of

th

e corresponding rules and regulations adopted at the

national level, depends greatly on the Gisseminatign and
Eublicitx given them, as well as on their teaching.

As concerns the Geneva Conventions of 1949, a

certain number of statements must be made in this connecticzn,
especially with regard to :

A. The natioral legislation for application 2/
B. The dissemination of the Conventions 3/

C. Instructions to be given to the armed forces 4/.

2/
3/
4/

The two Reports of the Secretary-General of the United
Nations on "Respect for Human Rights in Armed Conflicts",
likewise emphasize the importance of this task. Cf. Report
Secretary-General A/7720, paras. 117 to 121, and Report
Secretary-General A/8052, paras. 251 to 256. This question
was given attention at the 25th Session of the General
Assembly, in the Third Commission assigned to deal with
item 47 of the Agenda (entitled "Respect for Human Rights
in Armed Conflicts : Report of the Secretary-Geanerazl").
Several delegations insisted on the need of disseminating
and of teaching humanitarian principles and rules (Cf. UXN ;
Provisional A/C.3/SR 1780 to 1795).

See below, A., pp. 2 - 3.
See below, B., pp. 4 - 7.
See below, C., pp. 8 - 9.



A, National legislation for application

In conformity with Article 1 common to the four
Geneva Conventions of 1949, "The High Contracting Parties
undertake to respect and to ensure respect for the present
Convention in all circumstances.". A State cannot be satis-
fied merely to give orders or directives to a few civilian
or military authorities, leaving it to them to arrange as
they please for the details of execution. It is for the State
to supervise this execution, and furthermore, if it is to
keep its sclemn engagements, the State must of necessity
prepare in advance, that is to say in peacetime, the legal,
material or other means of loyal enforcement of the Conven-—
tions as and when the occasion arises 5/.

A certain number of measures of application are
incumbent on the States Parties to the Geneva Conventions
in order to guarantee that the latter are implemented &/.
In particular, it is only by virtue of appropriate legis—
lation which enters into force from the start of hostilities
that the Parties to the Conventions will be able to respect
their engagements. In particular, they will have to endeavour

to eliminate any divergency between the national legislation
and the obligations under the Conventions 7/.

Two spheres of interest merit particular attention
in this respect : the use of the emblem of the red cross
(red crescent, red lion and sun) and the penal sanctions to
be prescribed for cases of violations of the Geneva Conven—
tions.

5/ Cf. Commentary I, p. 26.

§/ See below, Annex XVIII, list of measures of application
incurtent upon States Parties to the Geneva Conventionrs
of 1949.

7/ Cf. Report presented by the ICRC to the XXth Internaticnzl
Conference of the Red Cross, "Implementation and Dissexi-
nation of the Geneva Conventions" (Conf. D %/1), p. 9.



a) The use of the emblém of the red cross, the red

appropriate legislation at the national level, enabling the
competent authorities to repress all abuses 8/. The ICRC
has prepared a model law for this purpose, which it makes
available to any States wishing to use it for guidance 9/.

b) The leglslatlve penal measures that all States

e e e e e e e e T g e e e e e e i g e

- .

constitufe an important category, studied Eerelnaffer in a
special chapter 10/.

Independently of these two spheres, a certain
number of provisions of the Conventions may, at the national
level, lead to legislative or regulatory measures of appli-
cation. When a State becomes a Party to the Geneva Conven-
tions, the ICRC sends, to its National Red Cross Society
(Red Crescent, Red Lion and Sun), an overall list of these
measures 11/, certain of which must already be passed in
time of peace.

8/ As is prescribed by Art. 54 of the Ist Convention. The
National Red Cross, Red Crescent or Red Lion and Sun
Societies will see to it that such appropriate legis-
lation exists in their countries : they know that, in
time of armed conflict, this respect is fundamental
for the effective protection of the wounded or sick
and of the personnel coming to their aid.

9/ Cf. "Model Law for the Protection of the Red Cross
Emblem and Title", RICR, Supplement, September 1951,
Vol. IV, No. 9, p. 160.

10/ See below III., "Reinforcement of Rules relative to the
Sanction of Violations of the Law in Force", pp.>5 — 43.

11/ See below, Annex XVIII.



B. Dissemination of the Geneva Conventions of 1949

It is evidently a fundamental task to disseminate
the letter and spirit of the Conventions in all countries in
order to contribute to the creation of a prevailing opinion
which may impose respect of engagements in all circumstances.

The four Geneva Conventions of 1949 contain pro-
visions by which the Contracting Parties undertake, in time
of peace as in time of armed conflict, to disseminate the
texts of the said Conventions as widely as possible in their
respective countries, and, in particular, to include the
study thereof in their programmes of military and, if possib-
le, civil instruction, so that the principles thereof mey
become known to the entire populations 12/. Hence, this

obligation is primarily incumbent on the Governments them-
selves,

However, as has been stressed in certain resolu-
tions of the more recent international Conferences of the
Red Cross ;ﬁ/, it is important to point out that the Red Cross
(ICRC and National Societies) is called upon to play an im-

portant role in this sphere as an auxiliary to the public
services,

Thus, Resolution XXI of the XXth International
Conference of the Red Cross, after having recalled how im-
portant is the application of the Articles of the Conven-
tions concerning dissemination to ensure the observance of

12/ Reference is made to Articles 47 of the Ist Conv,, 48 of
the IInd Conv., 127 of the IIIrd Conv., 144 of the IVth
Conv,. See below, Annex IV. The IITrd and IVth Conven-
tions furthermore provide that the military or other
authorities who, in time of war, assume responsibilities
in respect of protected persons, must possess the text

of the Convention and be specially instructed as to its
provisions.

13/ See below, Annexes V, VIII, XII.
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these Conventions, expresses the wish - a new and essential
point - that Governments and National Societies submit peri-
odic reports to the International Committee of the Red Cross
on the steps taken by them in this sphere 14/. On the basis
of this Resolution, the ICRC, on 21 November 1966, addressed
to the Governments Parties to the Geneva Conventions, a Me~
morandum entitled "Implementation and Dissemination of the
Geneva Conventions of 1949";2/. This Memorandum submitted
the following proposals to them : 1°) that a summary con-
taining the essential principles of the Conventions be
distributed to each enlisted man; 2°) that a programme of
instruction for all armed forces be drawn up and put into
application in all schools and training centres of these
armed forces and their auxiliary services; 30) that the
competent authorities in the different States communicate

to the ICRC all measures they have taken with a view to
disseminating the Geneva Conventions.

~ As one of the reports presented by the ICRC to the
XXIst International Conference of the Red Cross indicates gg/,
some fifty replies to the Memorandum were returned to the
ICRC, but only twenty-five replies dealing with the substance
;1/. These replies, which bear witness to the very positive
efforts made in this respect in many countries, are never-
theless indicative of the tasks remaining to be accomplished.
The ICRC has also received several replies from National Red

14/ See below, Annex VIII.

15/ See below. Annex XV. This Memorandum was addressed to
the 114 Governments of States Parties to the Geneva
Conventions at that time, and to the National Societies
of those same countries, for their information,

;Q/ XXIst International Conference of the Red Cross, Istan-
bul 1969, "Implementation and Dissemination of the
Geneva Conventions", II. Follow-up to Resolution XXI
adopted by the XXth International Conference), D.S. 3/1 b,

17/ Ibid., pp. 11-11bis.



Cross Societies, some of them responding in the place and
stead of the Governments 18/ 19/.

The ICRC has established some information material
for use by public services and National Societies in support
of their campaigns to disseminate knowledge of the Geneva
Conventions. Recently in a circular addressed to these
Societies gg/,the:KHK)gave them the list of all the inform-~
ation material available, pointing out to them that they
could make extensive use of it in their support of the cam-
paign to disseminate knowledge of the Geneva Conventions.

In particular, it is suitable to mention the illustrated
school textbook, The Red Cross and My Country, together with
a corresponding Teacher's Manual 21/ and the Soldier's Marual,

also illustrated, intended for the army and the police
forces 22/.

18/ Ibid., pp. 119-137.

19/ Furthermore, it is worth pointing out that the ICRC, on
15 June 1970, addressed to the High Contracting Parties

a Memorandum concerning the Dissemination in Latin America

of Knowledge on the Geneva Conventions of 1949. Following
the conflict which broke out on 14 July 1969 between
Honduras and E1 Salvador, the ICRC considered it timely
to submit some proposals on dissemination to the autho-
rities concerned in Latin American States which are
Parties to the Geneva Conventions (Cf. below, Annex XVI).
The IXth Inter-American Red Cross Conference (Managua,
December 1970) passed a Resolution on this subject (Reso-
lution 1) which recommends the National Societies to
initiate an active campaign for the dissemination of the
humanitarian principles of the Red Cross and of the
Geneva Conventions in their respective countries, and
invites them to remind their respective goverrments of
their obligations in this field (Cf. IRRC, February 1971).

20/ Circular of 26 August 1970 (Ro 246b) concerning the
Dissemination of Knowledge of the Geneva Conventions.,

21/ Some fifty countries have already incorporated this
manual into their official school programmes (primary
level). To date, it has been translated into fifteen
languages (the Arabic translation will shortly be avail-
able). It is presented in different versions that take
into account the diverse regions of the world.

2/ This manual, which was published in 1969, and a new
edition of which has just appeared, has gained wicde
acceptance., See also below, p. 9.



The tasks of teaching assume special importance,
for it is vital to reach the individual directly. The reports
of the Secretary-General of the United Nations on "Respect
for Human Rights in Armed Conflicts" emphasize the desirabi-
1lity of strengthening efforts in the educational field, and
they present some worthwhile suggestions on this subject 23/.
The Red Cross must make its own contribution to this work.
The ICRC at the present time envisages a programme of dis-
senination at the university level, for there are many who
have stressed the importance of introducing the instruction
of internatiornzl humanitarian law at that level. A number of
contacts have been set up between the ICRC and UNESCO 24/.

It would be appropriate for the various groups which take a
special interest in questions of human rights to be pro-
vided at all times with the necessary information.

It goes without saying that the necessity for
dissemination, acknowledged in the case of the Geneva Con-
ventions, also extends to the other humanitarian rules of
the law of armed conflict, as well as to any further rules
that may be adopted as a result of the present studies 25/.

23/ Cf. Report Secretary-General A/7720, paras. 120-121;
Report Secretary-General A/8052, paras. 252 to 254.

24/ Cf. particularly in this connection Resolution XXIX of
the XXIst International Conference of the Red Cross,
"Junior Red Cross Training and Participation in Interna-
tional Education Year (1970)". See also Reporst
Secretary~General A/7720, para. 120.

II\)
~

From now on, there should be a wide dissemination of
certain fundamental principles of protection set forth
in resolution 2675 (XXV), passed at the 25th Seszicn of
the General Assembly of the United Nations, on proizc-
tion of civilian populations. See Document ITI, Asnnex <1

-



C. Instructions to be given to the armed forces

Special emphasis should of course be placed on the
dissemination of the Conventions to military personnel at
all levels of authority and the instruction of such persons
as to the humanitarian principles and rules 26/.

As has been indicated 27/, the articles of the
Geneva Conventions of 1949 relative to dissemination provide,
among other matters, that the Contracting Parties undertake
to include the study of these Conventions in their military
instruction programmes. It is also worthwhile pointing out
that Article 45 of the Ist Convention (Article 46 of the
IInd Convention) states that "Each Party to the conflict,
acting through its commanders-in-chief, shall ensure the
detailed execution of the proceeding articles, and provide
for unforeseen cases, in conformity with the general prin-
ciples of the present Convention ".

It would be desirable for each State to prepare a
military manual containing the basic humanitarian rules of
the law of armed conflicts 28/.

26/ Cf. Report Secretary-General A/7720, para. 117.
27/ See above, p. 4.

28/ It is appropriate to recall here the principles of in-
ternational law recognized by the Charter of the Inter-
national Military Tribunal of NUrnberg and by the judg-
ment of that Tribunal. These principles were affirmed
in 1946 by the General Assembly of the United Nations
in its resolutions 3 (I) and 95 (I), and were subse-
quently ennuciated by the United Nations International
Law Commission at the request of the General Assembly.
In particular, the capital question of the "order re-
ceived" should be settled at the national level, and
this should be done in a way that reflects the tenden-
cies revealed in the judgment of the NUrnberg Tribunal,
namely that the soldier should be able to refuse to
obey an order which, if carried out, would constitute
a serious infraction of the humanitarian rules.



It should. be recalled that, with a view to the
dissemination of the Geneva Conventions, the ICRC has avail-
able some information material for the armed forces 29/ :
This consists of the Soldier's Manual, intended for service-
men, a booklet éntitled "The Geneva Conventions" (a short
summary for members of the armed forces), and the Course of
Five ILessons on the Geneva Conventions 30/.

Finally, it is important to emphasize that the
application of these humanitarian rules relative {to armed
conflicts by the Forces of the United Nations also brings
up the problem of dissemination and instruction. The Red
Cross has already concerned itself with this question on
a number of occasions 31/.

29/ See above, p. 6.

30/ Henry COURSIER, Course of Five Lessons on the Geneva
Conventions, in French, English, German and Spanish.

21/ cf. below, Annex VI (Centenary Congress, Geneva, 1963.
Resolution V "Application of the Geneva Conventions by
the United Nations Forces"), Annex X (¥Xth International
Conference of the Red Cross, Vienna, 1965. Resolution
XXV, "Application of The Geneva Conventions by the United
Nations Emergency Forces"). See also the report presented
by the ICRC to the XXth International Conference of the
Red Cross, "Implementation and Dissemination of the
Geneva Conventions" (Conf. D 3/1), pp. 6-T.
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II. REINFORCEMENT OF THE RULES RELATIVE TO THE
SUPERVISION OF THE REGULAR OBSERVANCE OF
THE LAW IN FORCE '

Application of the law of armed conflicts deperds,
in the first instance, on the subjects of this law. The
appreclation of the way in which this law is applied is
particularly within the competence of each belligerent
taken individuvally.

However, certain branches of the law of armed
conflicts are not entirely left, as far as their applica-~
+tion and the supervision of the latter are concerned, to
the unilateral appreciation of the parties. Indeed,
conventional law has, in certain areas, provided special
institutions assigned to guarantee the impartial super-
vision of the application of the conventions and to facili-
tate such application.

After a brief review of the positive law 32/, it
will be appropriate to indicate some of the ideas and pro-~
posals which have been put forward on this matter in the
course of recent years 33/, and to suggest certain develop-
ments of law in this field 34/ in the light of past exper-
ience of the armed conflicts which have broken out since
the conclusion of the Geneva Conventions of 1949.

32/ See below, A., pp. 11 - 20.
33/ See below, B., pp. 21 - 29.

34/ See below, C., pp. 30 - 34.



1.

11.

A, The law in force

Several international legal instruments apvlicable
in time of arred conflict have set forth the measures appro-
priate to ensure the supervision of their application. It
is worthwhile examinirg briefly the machicery for scrutiny
set up oy cerisin of them.

The Geneva Conventions of 1649

Article 1, common to the four Geneva Cornventions,
stipulates that "the High Contracting Parties undertake to
respect and to ensure respect for the present Conveation in
all circumstarces" 35/. This is such an imperative reguire-
ment that it appeared drzirable to parallel the csystem of
self-scrutiny by the irstitution of a third independent
scrutiny in a position to function under all circumstances.

The Proteotlnﬂ Powers

The common Article 8 (Article 9 of the Fourth
Convention), in its first paragraph, provides that "The
present Convention shall be epplied with the ceo-~operation
and under the scrutiny of the Protecting Powers whose duty

zﬁ/ It is worth pointinrg ocut, in this cornection, that one
of the Resolutions adopted by the Internatlonal Confer-
ence on Human Rights {(Tekheran 1968) rnotes that "States
parties to the Red Cross Geneva Conventions sometimss
fail to appreciate their responsibility to take steps
to ensure the respect of these humanitarian rules in 211
circurstances by other States, even if they are not
tnemselves directly involved in an armed conilict"
(Resolution XXIII).



12.

it is to safeguard the interests of the Parties to the
conflict". Under normal conditions the system of scruntiny
therefore relies on the intervention of the "Protecting
Powers", i.e. the neutral States whose duty .is to represent
the interest of one belligerent when dealing with the
adversary. Extended to the four Conventions, the scrutiny
thus instituted has become obligatory. The Protecting
Powers are no longer simply the mandatory of a velligerent,
as they are in the Iframework of internatioral customery
law; they will have to make decisions and take Initiatives;
they receive s higher mandate from the Contractinz Powers
as a whole, that—oT oo cttveLly in the appiication of
the Conventions and of supervising the observance thereof.
These duties cover the total of the provisions of the Con-
ventions 36/.

Option for the Contracting Parties to Provide an Organiza-

T — i B4 = s e S S S S e s ) S

The common Article 10 (Article 11 of txe Fourth
Convention), in its first paragraph, envisages the replace-
ment of the classic institution of the Protecting Powers
by an organization which offers all guarantees of impartia-
lity and efficacy which the High Contracting Parties would
be empowered to designate a2t any time, before or during the
hostilities, and to which they would entrust the duties
incumbent on the Protecting Powers by virtue of the Conven-
tions. The Diplomatic Conference of 1949 refraired from

%6/ The co-operation and scrutiny set up by Article 8 thus
do not consist solely in the activities exactly defined
by certain provisions of the Conventions citing the
Protecting Powers (see below, Annex XVII). The Protec-
ting Powers are given a, general mission which gives ther
the right, and the duty, to intervene in other than thece
particular cases. Article 8, among other nzitters, allowe
the Protecting Power to take any steps and initiatives
with a view to wverifying the application of any provi-
sion of the Conventions, or, further, to ameliorate
this application.
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giving a more precise designhation to the organization in
question, even by analogy. Hence it might be an institution
set up exclusively for the purposes of Article 10, or an
already existing organization. This possibility has not yet
been employed 37/. '

Substitutes for Protecting Powers

Article 10, in its paragraph 2, establishes a
valid substitute for the Protecting Power in the latter's
absence, When protected persons do not benefit, or cease
to benefit, no matter for what reason, from the activities
of a Protecting Power or of an organization provided for
in the first paragraph above, the Detaining Power shall
. request a neutral State, or such an organization, to under-
take the functions performed under the Conventions by a
Protecting Power. This paragraph can and should be applied
only when all the possibilities of ensuring scrutiny by the
system of the Protecting Power have been exhausted. Such
an eventuality can hardly arise in practice unless the
Power of Origin intentionally abstains, or systematically
refuses, to appoint a Protecting Power, or again, if it
disappears entirely.

In its third paragraph, Article 10 stipulates
that the Detaining Power shall ~ in the final stage, and
in the absence of the above system - request a humanitarian
organization, such as the ICRC, to assume the humanitarian
functions devolving on the Protecting Power, or shall be
bound to accept the offer of services made by such an or-
ganization 38/.

Finally, as is provided in paragraph 6, whenever
mention is made of a Protecting Power in the Conventions,
such mention also applies to substitute organizations in
the sense of Article 10.

37/ This point is again studied below, p. 21.

38/ The role of the ICRC is examined below, pp. 14 ~ 15.



14.

The designation of a substitute for a Protecting
Power is the subject of a reservation on the part of cer-
tain States : these States do not recognize the request
made by a Power detaining persons protected by the Conven-
tions to a neutral State or to a humanitarian organization
to assume towards these persons the function of a Protect-
ing Power unless agreement is obtained from the government
of the State to which these persons belong 39/.

The role of the ICRC

As has been indicated 40/, the Detaining Power
shall, in the absence of a neutral State or of a sub-
stitute. organization, request a humanitarian organiza-
tion such as the ICRC to perform the humanitarian duties
of the Protecting Powers or shall accept the offers of
the services of such an organization. Scrutiny of the
application of the Conventions naturally comes first among
these duties.

Furthermore, a general provision of the Geneva
Conventions, common Article 9 (Article 10 of the Fourth
Convention), enshrines the activities of the ICRC and its
traditional right of initiative. By the terms of this
article, no provision of the Conventions excludes a huma-
nitarian activity of the Red Cross or of an analogous
organization.

A certain number of the provisions of the Conven-
tions specify the duties of the ICRC 41/. With respect to
scrutiny, it must in particular be indicated that Article

29/ Cf. Claude PILLOUD, “"Reservations to the Geneva Conven-
tions of 1949", I and II, extract from the IRRC, 1957
and 1965. See also Reports Secretary-General A/7720
para. 116 and A/8052, para. 257.

40/ See above, p. 13.

41/ Ist Conv.: 5 articles; IInd Conv.: 5 articles;
IIIrd Conv.:12 articles; IVth Conv.:16 articles.
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126 of the IIIrd Convention and Article 143 of the IVth
Convention established a dual system of visit and inspection
of all places of detention and internment (by the Protecting
Power and the ICRC). The role of the ICRC does not dupli-
cate that of the Protecting Powers, but complements it in

a significant way: the ICRC is not called upon to exercise

a real scrutiny as such, in the legal meaning of the tern,
but it watches over the humane treatment of protected per-
sons in the name of the principles of humanity; this amounts
in practice to ascertaining whether the provisions of the
Conventions are adequately applied and thus it constitutes

a "factual scrutiny'". The ICRC delegates, in this respect,

enjoy the same prerogatives as do the representatives of
the Protecting Powvers.

It is proper to emphasize that, shortly after the
conclusion of the Conventions of 1949, the ICRC considered
and announced that it was, in principle, prepared to become
the substitute of the Protecting Powers, in case of the
absence of the latter, either because this duty normally
devolved upon it as a "last resort" (Article 10, paragraph
3), or because the States agreed in entrusting this to it
as an "organization which offers all guarantees of impar-
tiality and efficacy" (Article 10, 1lst paragraph).

Since the ICRC nevertheless felt that it had to
make certain reservations of detall as to the extent of this
role, certain circles retained the incorrect impression
that the ICRC was refusing to be the substitute of the
Protecting Powers. These reservations dealt in particular
with the fact that, in becoming a substitute, the ICRC
would remain what it is, i.e. an institution with its own
principles. If its action had to become more "protective"
than it had been in the past, it would not, itself, there-
by become a "Power", i.e. a State, with the diplomatic
characteristics pertaining thereto. As the Conventions
prescribe, moreover, its mandate shall only cover the more

specifically 'humanitarian" duties devolving on the Pro-
tecting Powers.

Hence, it is proper to dispel all misunderstanding:
in case of need, the ICRC will do everything possible - and
it wishes to stress this here - to be the substitute of a

defaulting Protecting Power, with %he agreement of the two
parties concerned. '
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machinery for scrutiny set up by the ggneva_gonventions

In the Conventions of 1949, the duties entrusted
to the Protecting Powers took on a new and considerable
extension 42 a/. The Diplomatic Conference had sought, as
emphasized above, to face up to all situations. The ex~
perience of armed conflicts occuring since then indicates
that, for certain reasorns, the machinery for scrutiny, as
set up, did not always function as planned :

(a) Certain conflicts took place before the coming
into force of the 1949 Conventions, or the Parties to the
conflicts were not yet bound by these Conventions.

() Very many conflicts were nopn=i RSN
conflicts to which the system of scrutiny of common
Articles 8, 9 and 10 (Art. 9, 10 and 11 of the Fourth
Convention) does not apply 42/.

(e) In other conflicts, diplomatic relations between
the belligerents were not broken off and for that reason
they did not appoint Protecting Powers.

(a) In certain conflicts, some States did not under-
take the designation of a Protecting Power, fearing that

that might be interpreted as a regognition of a belllgerent

State they did not intend to récognize.

(e) Finally, it is proper to point out that due to the

prohibition of recourse to force contained in Article 2,

paragraph 4, of the Charter of the United Nations, there is

a general tendency, on the part of States, only rarely to

42 a/ These duties were, until then, only provided for in a

more limited way in the Convention relative to the
Treatment of Prisoners of War, concluded in Geneva,
27 July 1929.

42/ Cf. Document V.
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recognize the existence of an armed conflict, even though
‘—t+t does indeed exist.

Taking these reasons into account, certain
suggestions will be given below as to the possible develop-
ment of the law in this domain 43/.

The Secretary-General of the United Nations has
also commented on certain reasons which explain the
failure to make use of the institution of Protecting Powers

44/.

The Convention of 1954 for the Protection of Cultural
Property in the Event of Armed Conflict 45/

The Convention for the Protection of Culiurzl
Property in the Event of Armed Conflict, together with the
Regulations for the execution of the Convention and its
Protocol, set up a system of scrutiny based on that of the
Geneva Conventions of 1949, and provide for the function
of Protecting Powers or their substitutes, conciliation
procedure and assistance of UNESCO 46/.

According to Article 21, this Convention and the
Regulations for its execution are applied "with the co-
operation of the Protecting Powers responsible for safe-
guarding the interests of the Parties to the conflict".
Article 23 deals with the technical assistance of UNESCO,
upon which the High Contracting Parties may call with a
view to organizing the protection of their cultural proper-
ty, or in connection with any other problem arising out of

43/ See pp. 30 ~ 34.
44/ Cf. Report Secretary-General A/7720, para. 213.
45/ United Nations Treaty Series, Vol. 249, 1956, No 3511,

46/ Cf. on this subject Report Secretary-General A/7720,
para. 62, and A/8052, paras. T4-78.
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the application of the Convention or of the Regulations
for its execution. This organization is likewise "author-
ized to make, on its own initiative, proposals on this
matter to the High Contracting Parties.".

The first chapter of the Regulations entitled
"Control" provides, in particular, for the nomination of
the delegates of the Protecting Powers (Article 3) and for
the functions of these delegates, Article 5 47/. Other
provisions deal with the representative for cultural proyper-
ty that each Contracting Party engaged in an international
armed conflict must appoint (Article 2, para. a), with the
appointment and functions of the Commissioner-General for
Cultural Property (Article 2, para. c, Articles 4, 6 and 7),
with the discharge of the mission of control (Article 8),
and with substitutes for Protecting Powers (Article 9).

(3

Other international legal instruments

Other international legal instruments applicable
in time of peace as in time of armed conflict provide for
a system of scrutiny, the setting-up of which often seems
highly complicated, especially in time of armed conflict.
It 1is desirable to emphasize that these instruments are
chiefly orienfed towards peacetime. Some of them have not

e sourilll —
yet come 1into force.

In particular it is important to mention :

- The International Convention on the Elimination of A1l
Forms of Racial Discrimination 48/

47/ The principal functions of these delegates consist in
taking note of violations of the Convention, in investi-
gating the circumstances in which they have occurred,
and in making representations locally to secure their
cessation,

48/ Entered into force in 1969. Cf. Report Secretary-General
A/8052, Annex I, para. T2, which gives certain indica-
tions of the system of scrutiny set up by that Conven-
tion.
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— Buropean Convention for the Protection of Human Rights
and Fundamental Freedoms 49/

- The International Covenant on Civil and Political Rights

50/

It is appropriate to make particular reference to

the following system of scrutiny, apart from those mentioned
above :

Special agencies created in conformity with the
United Nations Charter

In conformity with its Charter, the United Nations
is empowered to set up the necessary international agencies,
among others, those for developing and encouraging respect
for human rights and fundamental freedoms. In recent years
the United Nations has created special agencies assigned to

iﬂ/ The European Convention for the Protection of Human
Rights and Fundamental Freedoms of 4 November 1950
(United Nations Treaty Series, Vol. 213 (1955),
No 2889). This Convention is in force. For the systen
of installation or scrutiny which it provides, cf.
especially the following documents of the Council of
Europe : Doc. CM (68) 39; Doc. H (70) 7.

50/ This Covenant has not yet come into force. Cf. Report
Secretary-General A/8052, Annex I, para. 71, which
examines the system of scrutiny provided and states,
in this connection : "Here again the procedures are
involved and time consuming, but this will not prevent
them from playing a useful role in matters of human
rights in armed conflicts as soon as the relevant instru-
ments enter into force". See also Doc. CM (68) 39 and Doc.
H (70) 7 of the Council of Europe which give a fairly
detailed comparison of the machinery of scrutiny estab-
lished by the Covenant and by the European Convention.
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matters of protection of human rights in armed conflicts 5;/.

Thus, in the case of the Middle East conflict, fact-
finding functions relating to the application of certain
provisions of the Geneva Conventions, were included in the
terms of reference of certain ad hoc bodies established by
the General Assembly or by the Commission on Human Rights
with the approval of the Econonmic and Social Council 52/.

As these ad hoc bodies have not been authorized by a State
to investigate locally, it appears that, up until now,
their mission has not fulfilled expectations.

51/ Cf. Report Secretary-General A/8052 (para. 246 and
Annex I, paras 69-70).

52/ The bodies referred to - as note 72 of the Secretary-
General's Report A/8052 indicates - are the "Special
Committee to Investigate Israeli Practices Affecting
the Human Rights of the Population of the Occupiled
Territories, established by General Assembly resolu-~
tion 2443 (XXIII) of 19 December 1968, and the Special
Working Group of Experts established by Commission on
Human Rights resolution 6 (XXV) of 4 March 1969; a
further mandate was given to the Group by Commission
on Human Rights resolution 10 (XXVI) of 23 March 1970.".
See also Report A/8089, 26 October 1970, of the Special
Committee in cuestion and resolution 2727 adopted by
the XXVth General Assembly of the United Nations.
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B. Recent ideas and suggestions

It is not a new idea to endeavour to ensure a
better application of the law of armed conflicts and in
particular of the international humanitarian conventions

by entrusting the supervision thereof to an independent

At the time of the Diplomatic Conference of 1949,
the French delegation, concerned by the fact that in
future conflicts there might perhaps no longer be a neutral
State in a position to carry out the task of the ProtecTing
Powers,. had proposed the creation of a "High International
Committee" consisting of persons of established impartiali-
ty and chosen without regard to nationality. As has already
been stated 53/, +the Conference limited itself to providing,
in very general terms, the option of the Contracting Powers
Yo agree at any time to entrust to "a body offering every
guarantee of impartiality" the duties assigned to the Pro-
tecting Powers by the Conventions. For the rest, the Con-
ference recommended, in Resolution No 2 attached to its
Final Act 54/, that "consideration be given as soon as pos-
sible to the advisability of setting up an international
body, the functions of which shall be, in the absence of
a Protecting Power, to fulfil the duties performed by Pro-
tecting Powers in regard to the application of the Conven-
tions for the Protection of War Victims.". After April
1950 the French government consulted the signatory States
on this matter. They received very few replies. Certain
States emphasized the numerous difficulties in the way of
the creation of such an institution, especially as concerns
its headquarters, its composition and its resources. In the
final analysis, the French government could orly recognize
the reluctance of the States to concretize such a proposal.

5%/ See above, p. 12, remarks relative to the first para-
graph of common Article 10 (Article 11 of the Fourth
Convention).

54/ This resolution was passed by 32 votes for, 8 against,
and 4 abstentions.
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In the course of recent years, various ideas and
proposals have been presented at the international level,
either on a private basis, by certain eminent persons, or
by non-governmental organizations, or even by inter-govern-—
mental organizations, and in particular by the United
Nations. It was advocated that various systems, organs and
procedures be established., The different suggestions and
initiatives put forward by this considerable body of opinrion
seek to improve the machinery of scrutiny in the application
of the law of armed conflicts, and in particular of the
humanitarian conventions 55/.

As a whole, these ideas and proposals deal in sub-
stance with the following questions

~ Internationalized organization of supervision.

~ Improvement in the ways the Protecting Powers would
function.

55/ The following bodies and institutions should be men-
tioned. Within the framework of some of their activi-
ties, they have dealt and are dealing with the organiz-
ation of supervision of the application of the law of
armed conflict

- Amnesty International.

-~ "Commission médico-juridioue de Monaco"

~ Friends World Committee for Consultation (Quakers).

- International Association of Democratic Lawyers.

-~ International Commigsion of Jurists.

- International Committee of Military Medicine and
Pharmacy.

- International Committee for the Neutrality of
Medicine,

-~ International Taw Association.

~ Special Committee for Human Rights of Non-Governmental
Organizations in Consultative Status with the United
Nations Fconomic and Social Council.

- World Veterans Federation.
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- Constitution of groups of outstanding persons capable of
fulfilling the. duties entrusted to them by the Conventions
under the direction of the Protecting Powers, or of their
possible substitutes 56/.

~ Training and instruction of personnel assigned to super-
vise the application of the Conventions 57/.

More recently certain suggestions were put forward
on the establishment of a High Commissariat for Human Rights
and on the creation - within the Inited Nationsg - of a

. . p— . . s -
permanent impartial agency, possibly of a judicial nature,
charged to investigate allegations of non-observance of the
provisions of the humanitariasn Conventions which would be

submitted to it and to report on this subject to the General
Assembly or to the Security Council.

The two Reports of the Secretary-General of the United
Nations on "Respect for Human Rights in Armed Conflicts" 58/.

These two recent and important contributions ex-
plore in detailed fashion in particular those questions
concerning international assistance in the application of
humanitarian rules relative to armed conflicts and the

§§/ See also below, p. 34, remarks concerning Resolution
XXII, "Personnel for the Control of the Application
of the Geneva Conventions", of the XXth International
Conference of the Red Cross.

57/ Ibid.

58/ Reports Secretary-General A/7720 and A/8052, presented
respectively to the 24th Session - item 61 of the
agenda - and to the 25th Session - item 47 of the
agenda - of the General Assembly of the United Nations.
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supervision of that application 59/. They put forward a
certain number of proposals which have been discussed,
above all by the Third Commission, during the 25th Session
of the General Assembly of the United Nations 60/. The
two reports, among other matters, analyze the system of
scrutiny set up by the Geneva Conventions of 1949 and
contribute, in this connection, their observations and
suggestions on the subject of the Protecting Powers, on
the option - for the Parties to the Geneva Conventions -
of setting up machinery to ensure the performance there-
of, on the substitutes for the Protecting Powers, on the
role of the ICRC, and on the creation of an executive
body or agency under the aegis of the United Nations 61/.

(a) As regards the Protecting Powers, the first
report indicates that several reasons were advanced to
explain why this institution had virtually never been
utilized since the adoption of the Geneva Conventions of
1949 62/, and it selects out certain ideas that might
contribute to the effectiveness of such an institution 63/.

59/ Cf. Report Secretary-General A/7720, paras. 202 to 227,
and Report Secretary-General A/8052, paras. 238 to 250,

and Annex I, paras. 69 to 73, Annex ITI, paras. 7 and 9,
1litt. X.

60/ See Twenty~Fifth Session, Third Committee, Provisional
Summary Records A/C.3/SR. 1780 - 1788, A/C.3/SR. 1792 -
1805. See also A/8178 : Report of the Third Commission
on the Discussion of Report Secretary-General (A/8052),
and recommendations to the General Assembly on this
subject.

61/ Report Secretary-General A/7720, paras. 206 to 212, and
Report Secretary-General A/8052, paras. 239 to 250.

62/ A/7T720, para. 213: "... Many reasons have been advanced
for this : the relatively small number of States which
could be considered as_truly neutral by all parties to
the armed conflicts; the cumbersome and time-consuming
procedure of appointment of Protecting Powers which calls
for the ageeement—ei—the helligerents as to these Powers
at the +ime when hostilities are raging; the fact that
the military phases of some of the conflicts were over
before Protecting Powers could be appointed. The burden
in terms of material and human resources which is imposed
on States solicited as potential Frotecting Powers has
also been mentioned as a deterrent, as well as the risks
of polifical-egbarrassment vis-a-vis the parties to the
conflict." And see above, p. 17.
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(D) The two Reports of the Secretary-General refer to
the possibility available to the Parties to the Conventions
of Geneva of elaborating and setting up an arrangement
intended to ensure the application of the Conventions, out-
side the framework of the United Nations 64/.

(c) Conceraing the substitutes for the Protecting
Povwers, within the meaning of common Article 10, paragraph

2 (Article 11, paragraph 2 of the Fourth Convention), the
first Report of the Secretary-General notes that the neutral
States or organizations have recejved no reguests from the
Detaining Powers inviting them to assume the duties of
Protecting Powers 65/.

(a) The role of the ICRC, or of any other impartial
humanitarian body, is taken extensively into consideration
in the two Reports of the Secretary-General 66/. These
reports, among other matters, underscore the important
humanitarian activities engaged in by the ICRC, and indi-
cate that they have amply proved their value and that they
"deserve full and active support from all those who are in
a position to extend assistance §1/. They do, however,
raise the question of ascertaining the "willingness and
capacity of the ICRC to consent to act as 2 substitute for

a Protecting Power under the Geneva Conventions or to inter-
pret broadly its role as a guasi-substitute so as to realize
the full potential of that role by assuming additional
functions which might gxceed the strictly humgnilfardian con-
fines to which it adheres at present and more closely re-
late its action to the responsibilities which would have
devolved on the Protecting Powers" 68/. They stress certain

64/ Ibid., para. 208 and paras. 221 to 224. See also Report
Secretary-General A/8052, paras. 241 and 250.

65/ Cf. Report Secretary-General A/7720, para. 213.

66/ Cf. Report Secretary-General A/7720, paras. 210 to 215,
and para. 226; also Report of the Secretary-General
A/8052, paras. 241 to 245.

67/ Cf. Report Secretary-General A/8052, para. 242,

68/ Ibid., para. 243, A response is given to this question
above, p. 15.
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limitations to which the ICRC is subjected by reason of its
purposes and its nature. Nevertheless, these reports empha-
size that the offers of services of the ICRC have been ac-
cepted in a large number of armed conflicts which have
arisen since 1949. The first Report of the Secretary-General
states, in conclusion, that "... while the International
Committee of the Red Cross and certain organizations play a
mosv useful role, there would be pressing need for measures
to improve and strengthen the present system of international
supervision and assistance to parties to armed conflicts in
their observance of humanitarian aorms of international law"

69/.

(e) The two Reports of the Secretary-General took into
consideration that "the machinery designed to facilitate

and ensure the application of the norms of the Geneva Con-
ventions and other humanitarian instruments relevant to
armed conflicts should be enriched and perfected by widening
in particular the effective choices of the parties so that
supervisory assistance should never fail to assert itself
for lack of acceptable alternatives" 70/, and it concluded,
in particular, that it would be entirely justified for the
United Nations to take part in the efforts tending to
effectuate scrutiny and to ensure the observance and appli-
cation, in all armed conflicts, of the accepted humanitarian
rules and norms Zl/. Certain considerations are advanced
with regard to the creation of a permanent agency or orga-
nization under the aegis of the United Nations, assigned

to act in this field 72/, with regard to the method of its
establishment (especially as concerns its autonomy) 73/and

69/ Report Secretary-General A/7720, para. 215.
70/ Cf. Report Secretary-General A/8052, para. 245.

71/ Cf. Report Secretary-General A/7720, paras. 224 and 225;
also Report Secretary-General A/8052, paras. 245 to 249
and para. 269,

72/ C¢f. Report Secretary- General A/7720, para. 224, and
Report Secretary-General A/8052, para. 246.

ZZ/ Cf. Report Secretary-General A/8052, para. 248, which
considers that in this connection, useful indications
might be derived from recalling the procedure employed
with regard to the establishment and functioning of
another organ of the General Assembly ... the Office of
the United Nations High Commissioner for Refugees.
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with regard to the functions which could be entrusted to

it 74/.

To be sure, as the first Report points out, "an

objection which is sometimes voiced against the proposal
to create a United Nations organ to act in this field is
that it would be subject fo palifical pregsures" 75/. It
is suggested in one of the reports that this cbjection
could be met by giving to such an agency a large degree of
autonomy anrd by drafting its comstitution in such a way &s
10 give overriding priority to humanitarian consicerations

_7_6/0

However, it is beyond all doubt true that this objec-

tion is invested with great importance - as certain dele-
gations pointed out, in particular during the discussions
of the Third Commission at the 25th Session of the General
Assembly 77/ - and that the question still calls for a
thoroughgoing analysis 78/.

14/

Cf. Report Secretary-General A/8052, para. 247, which
considers that this organ or agency might, in particular,
assist "in determining whether the criteria in force in
connexion with the granting of prisoner of war status
are met in a given situation" or "be empowered to eva-
luate the elements which would help to provide an
answer to the question of whether or not an internal
arrned conflict exists in terms of Article 3 of the Con-—~
ventions ... or whether or not a person or group of
persons would qualify under the relevant international
instruments to the protection granted to 'combatants!
or persons in territories under occupation".

¢f. Report Secretary-General A/7720, para. 225.
IThid.

The Third Commission was essigned to deal witn item 47
of the agenda, entitled "Resvect for Human Rigats iz
Armed Conflicts : Report of the Secretary-General'.
See above, footnote 60/.

Several delegations of the Third Commission considered
that the problem should first be examined by tne Con-
ference of Governmental Experts convened by the ICRC.
¢f. in particular, UN: A/C.3/SR. 1780, p. 19, A/C.3/SR.
1784, p. 7, A/C.3/SR. 1787, p. 6, A/C.3/SR. 1792, p.8,
A/C.3/SR.1793, p. T.
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The second Report of the Secretary-General furthermore
suggests that "as an alternative to the establishment of
a permanent organ charged with the implementation of
humanitarian rules, or pending the eventual establishment
of such an organ, consideration might be given to making
more frequent use of certain types of ad hoc %ggg;gery
which ... have been occasionally resorfed to by the Orga-
nization" 79/.

The 25th General Assembly of the United Nations
did not devote any resolution to this subject, but Limited
itself +o stating, in its resolution 2677 (XXV) : "Realiz-
ing, however, that because existing humanitarian rules do
not adequately meet all contemporary situations of armed
conflict it is necessary to develop the substance of these
rules and procedures for their implementation". This same
resolution also expressed the hope that the Conference of
government experts to be convened in 1971 by the ICRC will
formulate concrete recommendations for consideration by
Governments. As regards the creation of the office of a
High Commissioner of the United Nations for Human Rights,
proposed by certain delegations of the Third Commisgion,
the General Assembly decided, upon the recommendation of
that Commission, to consider this question again in all
its aspects at the 26th Session 80/.

In addition to the wvarious problems mentioned
above, examined in the two Reports of the Secretary-
General and by the 25th Session of the General Assembly,
it is also desirable to take into consideration the special
question of supervision and scrutiny of the effective res-
pect for humanitarian rules by the United Yations Forces
during military operations by the United Nations. The ab-
sence of a Protecting Power in these operations could
conceivably limit the protection which the members of
these Forces, as well as their adversaries, can rightfully
expect to receive under the Geneva Conventions, and might
be harmful to the reputation of the United Nations by
giving currency to the idea that the latter refuses to
accept any form of supervision and scrutiny in this matter.
Hence, the question merits careful study.

79/ Cf. Report Secretary-General A/8052, para. 249.

80/ Cf. General Assembly Resolutions. Twenty-fifth
Regular Session, Part V, p. 35.
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Lastly, it is essential to emphasize the desira-
bility of undertaking a careful examination of the role
that the United Nations might play to ensure fuller appli-
cation of the common Articles 8, 9 and 10 of the Geneva
Conventions of 1949 (Articles 9, 10 and 11 of the Fourth
Convention). The second Report of the Secretary-General,
in fact states, with regard to this matter, that "one of
the basic objectives of United Nations efforts would
appear therefore to be the strengthening of the impact of
the Geneva Conventions, encouraging their full application
and assisting in making their provisions better known in
order that they may afford more effective protection to
those whom they are designed to benefit" 81/. The United
Nations could, for example, encourage the humanitarian
organizations in their work, by endeavouring, in particular,
to eliminate the legal and political obstacles likely to
hamper the fulfilment of their missions.

81/ Cf. Report Secretary-General A/8052, para. 14.
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C. Conclusions of the ICRC regarding possible

developments

This document has brought out the various possi
lities provided by the present system under Articles 3,
and 10 of the Geneva Conventions of 1949 (Articles 9, 10
and 11 of the Fourth Convention). In addition, while empha-—
sizing that the Contracting Parties have not yet nad re-
course to all the possibilities afforded, it has indicated
some of the reasons why, in the opinion of the ICRC, the
system of scrutiny there instituted has not operated in a
satisfactory manner 82/.

Ol—
o
>

In the light of these reasons, certain develop-
ments of the law can be taken into consideration. However,
the ICRC does rnot put forward any concrete proposzals in
this sphere, but limits itself to placing the folilowing
suggestions before the experts for their examination :

(a) It has been pointed out that, in certain conflicts,
some States have not undertaken to designate a Protecting
Power, fearing that it might be interpreted as a recocgnition
of a belligerent State, which they do not intend to reco-
gnize 83/.

- Should 1t not be expressly stipulated that the
designation of a Protecting Power - or of a substitute -
solely for the purpose of applying the Geneva Conventions
of 1949, has no effect on the reciprocal status oI tre
Parties and, in particular, involves no recognition of the
adverse State ?

82/ See above pp. 16 ~ 17.

§2/ See the reason for the unsatisfactory operation of the
above mentioned system of supervision, p. 16 letter (d).
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(b) It has been indicated that, during certain con-
flicts, diplomatic relations have not been broken off
between the belligerents, and that this was the reason
why the latter did not designate Protecting Powers 84/.

- Would 1t not be appropriate to stipulate, on the
one hand, that when diplomatic relations are not broken
off between the belligerents, and when, for that reason, 1o
designation of Protecting Powers has been made, the diplo-
matic representatives of the belligerents shall, ipso facto,
exercise the prerogatives of such Protecting Powers and,
on the other hand, if the diplomatic representatives of
the belligerents do not receive the requisite authorization
to this effect, there will then be a designation of Protect-
ing Powers - or of substitutes - in conformity with the
system instituted by the Geneva Conventions of 1549 ?

Independently of these two suggestions, certain
remarks are also presented in Documents III, V and VI on
the subject of strengthening the rules relating to scrutiny
of the regular observance of the law in force, and of
international assistance in the application of the humani-
tarian norms.

A number of observations are made there concerning
possible developments of law in the following spheres

- Protection of the civilian population in time of armed

conflict : zones under particular protection (supervision
of The conditions for the setting-up and utilization of
these zones and objective findings of abuses alleged by
the adversary) 85/; Protocol of Geneva of 1925 86/.

84/ See the reason for the unsatisfactory operation of the
above mentioned system of supervision, DP. 16, letter (c).

85/ Cf. Document III, Title III, Chapters 1) e, 2) c. See
also Report Secretary—General A/8052, paras. 73 to 82.

86/ Ibid., Title III, Chapter 3, 2), note 126.
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— Non~international armed conflicts : assistance in the

assigned to make objective findings of alleged violations
of these rules) 88/.

It is emphasized how helpful would be the reinfor-
cement of the supervisory procedure and the presence of an
impartial body in obtaining the regular observarce of the
proposed rules in each of these cases 89/.

A certain number of developments of the law, en-
visaged as part of the present work,concern, to a large
extent, the limitations imposed, for humanitarian reasons,
on the conduct of hostilities 90/.

Such being the case, it is evident, as is pointed
out in one the reports presented by the ICRC to the XXIst
International Conference of the Red Cross 91/, that the
task of an agency for supervision or scrutiny in this
sphere is much more difficult and delicate than the task
which consists in verifying the treatment of individuals,
who are generally to be found in the rear of combat zones.
Actually, for violations of rules relating to the conduct
of hostilities, this will most frequently involve findings
to be made after the fact, in relation to circumstances
which have taken place in the zone of combat during milit-
ary operations.

§Z/Cf. Document V pp. 75 to 78. See also Report Secretary-
General A/8052, paras. 157 to 162.

88/Cf. Document VI, pp. 54 - 55. See also Report Secretary-
General A/8052, paras. 185 and 186.

89/Cf. also Report Secretary-General A/8052, para. 247.

90/Cf. in particular, Documents III, IV and VI.

gg/Cf. "Reaffirmation and development of the laws and

customs annlicable in arped cenflicts”. (D.S. 4 a.b.e)
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Although the extension of the functions of super-
visory bodies to cover the new rules proposed by the ICRC
thus involves certain difficulties, there is, nevertheless,
nothing wholly unrealistic about it. The Geneva Conventions
of 1949 have, moreover, provided an opening in this respect,
by introducing the system of Protecting Powers into the Ist
and IInd Conventions and thereby providing for the role
that these Powers may be called upon to play in connection
with situations occurring within the actual framework of
military operation