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SUMMARY RECORD OF THE FIRST PLENARY MEETING
held on Wednesday, 20 February 1974, at 10.30 a.m.

Acting President: Mr. Pierre GRABER Vice=-fresident of the
Swiss Federal Council,

later - Head of the Political
President Department

OPENING OF THE CONFERENCE (item 1 of the provisional agenda)(CDDE/5)

1. The ACTING PRESIDENT said that the present occasion was the
sixth time in a century that Switzerland and Geneva had been
privileged to welcome a diplomatic conference whose task was to
relieve the sufferings of the victims of war. The fact that 117
States and 35 governmental and noch-governmental international
organizations had accepted the Federal Council's invitation showed
that the concern was widely shared today. He welcomed particu-
‘larly the presence of Mr. Mokhtar Ould Dada, President of the
Islamic Republic of Mauritania: Mr. André Chavanne, Vice-President
of the State Council of the Republic and Canton of Geneva: Mr.
Winspeare Guicciardi, Director-General of the United Nations Office
in Geneva; Mr. Eric Martin, President of the International Committee
of the Red Cross (ICRC). and Mr. Claude Ketterer,; Mayor of the

City of Geneva.

2. A great deal had changed since the eighteenth century, when an
illustrious son of Geneva, Jean-Jacques Rousseau,had declared that
war was not a relationship between man and man but a relationship
between States, and that while those who defended their State could
be killed as long as they continued to bear armsj as soon as they
laid down their arms they ceased to be enemies or instruments of
the enemy and became once again just human beings. Since Rousseau's
time, it had often happened that that rule had not been respected,
so that nowadays civilians were exposed to the same dangers as
armed forces. One thing that had not changed was man, who had to
be protected from his own folly.

3. The ICRC, with the assistance of both governmental and non-
governmental experts from many countries and from a number of
international organizations, including the United Nations, had
prepared the two draft Protocols (CDDH/1l) to the Geneva Conventions
of August 12, 1949, for the protection of war victims. Those
drafts provided the basis for the discussions of the Conference.

The Federal Council had leadarnt with satisfaction of the successful
conclusion of the preparatory work undertaken by the ICRC and had
accordingly decided to convene the Plienipotentiary Conference to
which all States Parties to the Geneva Conventions and all Member
States of the United Nations had been invited. Switzerland consid-
ered it a very great privilege to have been able to contribute in
that way to the development of such an important branch of internat-
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ional law: it had always supported the work of the Red Cross,

and the Federal Council was ready, if need be, to convene a second
session of the Diplomatic Conference in 1975 at the same time of
the year.

b, International humanitarian law had evolved slowly since 22
August 1864, when the plenipotentiarics of 13 Statces had met, also
in Gsneva, and adopted the ten articles of the first Convention
for the Amelioration of thc Condition of the Wounded in Armies in
the Field, preparcd by Henry Dunant and Gustave Moynier. Since
that time, legal protection had btcen extended to other categories
of war victims - the shipwroccked, prisoncrs of war, inhabltants

of occupied zones and interned civilians. Those were covered by
the four 1949 Geneva Conventions to which almost all States were
parties. The voice of that resclute visionary, Henry Dunant,

was now heard in the remotest corners of the world. and States

had since undertaken to codify cven further the law applicable in
armed conflicts, with which the name of the Netherlands was also
closely associated. But the work which had been soing on for a
century, which did honour to the whole international community and
testified to an increasingly clear realization of the need to give
better protection to the human person, was unfortunately still ’
unfinished, since the continual recurrence of viclence and the
constant development of new armaments had led to an extension of
human sufferine. . That fact could be seen from a comparison
between certain articles of the Geneva Conventions of 1864 and
1949, and explained the indispensablc additional efforts that were
being undertaken elsewhere for the peaceful settlement of disputes
and for the solving of the complex problems of disarmament.

5. The four Conventions of 1949 retained their full force and
it was more nccessary than ever to respect their provisions.
Existing law must be developed and further prcvisions be added to
the Geneva Conventions because of the development of methods and
means of combat and of the experience gained during the internat-
ional and non-international wars of the last quarter of a century.

6. When the Geneva Conventions of 1949 were adopted, such was
the international community that it could be said that they had
been drawn up by a relatively limited number of States, most of
them European, although the scope of the Conventions was universal
from the .first. Today all continents were represented at the
Conference. = That development was to be welcomed since 1t enabled
humanitarian law to be set on a broader bhasis.

7. He urged representatives, who were thc spokesmen of their
Governments and whose concern therefore reflected the problems
facing their countries, to set above those various problems the
ideal of charity, so clearly nroclaimed bevond all frontiers and
ideologles by the cmblem of the Red Cross, and not to lose sight
of the humanitarian aim of the Conference., Althousp it was ntill
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not possible to save the world from the scourge of war, the
participants in the Conference at least had the power to make
war less implacable and less indiscriminate, and to reach an
agreement that would be instrumental in relieving much terrible
suffering, in sparing innocent lives and in giving better
protection to the weak.

8. That was his earnest wish as he declarecd open the Diplomatic
Conference on the Realfirmation and Development of International
Humanitarian Law applicable in Armed Conflicts.l/

9. Mr. CHAVANNE, Vice-President of the State Council of the
Republic and Canton of Geneva, said that the authorities of the
Canton and City of Geneva had learned with nleasure that a
Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts was
once again to be held in their city. Everyone hoped that it
would be possible to find formulae applicable to the novel and
alarming forms of conflict afflicting mankind, to the alleviation
of suffering and to the relief of the victims. The citizens of
Geneva saw the Conference as a continuation of the work of one
who, with Jean~Jacques Rousseau, was the most illustrious of their
fellow citizens, Henry Dunant, the founder of the Red Cross, which
he had conceived on the battlefield of Solferino and which had
since rendered such great services to mankind.

10. It was in August 1864, at the first Geneva Conference, that
13 plenipotentiaries had signed a Convention relating to the care
of the wounded, nursing staff and ambulance services, and there
was already a considerable body of humanitarian law which applied
to civilian war vietims, wounded soldiers and subject peoples.
The ever-—increasing destructiveness of weapons and the incredible
damage that modern warfare could inflict made it essential to lay
down more general and more effective rules which must receive

universal acceptance.

11. The realism of the Red Cross had been born of the idealism of
Henry Dunant, who had been immortalized by the fulfilment of his
task. He hoped that the efforts of the participants in the
Conference would lead to the extension of Dunant's work, ensuring
for all victims of armed conflicts, whether internal or external,
the protection and hope to which they were entitled as human '
beings overwhelmed by fate and crushed by the violence of war.

1/ Tor the complcte text of the Acting President's
statement, see document CDDH/T.
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12. Mr. WINSPEARE GUICCIARDI, Director-~General of the United
Nations Office at Geneva, said that he had been asked by Mr. Kurt
Waldheim, Secretary-General of the United Nations,; to convey his
best wishes for the success of the Conference. He paid a tribute
to the Swiss Government, the devositary of the Geneva Conventions,
for having undertaken the task of organizing the Conference, and
thanked that Government and the ICRC for having invited the United
Nations to be represented at it.

13, Geneva had been the venue of the first diplomatic conference
on international humanitarian law convened by the Swiss Federal
Council in 1864, and of the subsequent conferences held in 1906,
1929 and 1949. The fact that the number of States participating
in the present Conference was almost double that of the 64
States represented at the 1949 Conference was proof of the perman-
ent and universal nature of the principlcs of a movement begun by
Henry Dunant over a century ago.

14, Until complete observance of the Charter of the United Nations
and world-wide, total disarmament had been achieved, i1t was for the
international community to ensure that the existing legal rules

to relieve the suffering caused by armed conflicts were generally
and effectively applied, and to supplement those rules by new ones
better adapted to the exigenciles of the times.

15. The work undertaken by the United Nations to that end had
included the International Confercnce on Human Rights held at
Teheran in 1968, which had requested the General Assembly to invite
the Secretary-General to study the steps that coula be taken to
secure the better application of existing humanitarian conventions
in all armed conflicts and had stressed the need to revise those
conventions where necessary, or to draw up additional ones. The
General Assembly had subsequently adopted a series of resolutions
reaffirming certain important general principles dealing with such
matters as the protection of the clvilian population, the treatment
of prisoners of war, and the protection of combatants captured in
the course of armed strugsgles against colonialism.

16. One characteristic of those resolutions was that they applied
to all armed conflicts, irrespective of the distinction tradition-
ally drawn between "international and "on-international" conflicts.
The General Assembly had thus reaffirmed the existence and primacy
of the inalienable rights of the human person by dissociating them
from political, military or other considerations. The same
tendency was apparent in the draft protocols prepared by the ICRC.

17. Moreover, the General Assembly had laid down a number of basic
principles. on the legal status of combatants fichting against
colonial and foreipgn domination and against racialist rcgimes,

and had declared that such armed conflicts should be regarded as
international armed conflicts undcr the 1649 Geneva Conventions.
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18. The Secretary~Gencral of the United Nations had transmitted
to the Conference, for consideration and comment, some draft
articles on the protection of journalists engaged in dangerous
missions in areas of armed conflict (A/9073, annexes I and II),
and had also invited the Conference to seek agreement on rules
prohibiting or restricting the use, inter alia, of napalm and
other incendiary weapons and all aspects of their possible use
(General Assembly resolution 3076 (XXVIII)).

19. The work of the United Nations and that of the ICRC on the
development and reaffirmation of international humanitarian law
was converging to an increasingz extent, and it was clear that the
spirit and letter of the United Natlons Charter and the spirit
and letter of the Geneva Conventions were but two aspects of the
same ideal: a mutual belief in human dignity. '

20. Mpr. Eric MARTIN, President of the International Committee of
the Red Cross, said he wished to thank the Swiss Government for -
having convened the current Diplomatic Conference, which was
designed to adapt humanitarian law to the existing requirements of

armed conflicts. The Conference had entailed a large amount of
preparatory work which had been carried out by the ICRC, the
United Nations and many international experts. He welcomed the

plenipotentiaries and representatives and expressed the hope that
their deliberations would be brought to a successful conclusion.

21. Although the principles of humanitarian law constituted the
common heritage of all nations, irrespective of their ethnic,
religious or political background, the application of that law had
sometimes been hampered by the inadequate protection of civilian
populations against the effects of war: the preparation of
Additional Protocols to the Genava Conventions of 1949 was designed
to remedy that shortcoming. It should be borne in mind that the
purpose of those Conventions was not to serve individual or national
interests or to deal with economic, still less with political,
problems, but to protect human 1life in the interests of the entire
international community. It was therefore urgent and essential
that those instruments should be applied in all circumstances to
the victims of all armed confllcts§ whether resort to force was

regarded as just or unjust.

22. The instruments, which had to be adapted to developments in
types of conflicts, must uphold the unswerving principle of
absolute and unconditional respect for the enemy hors de combat -
the wounded, the prisoner or the civilian - who was no longer an
enemy, but only a human being. In those circumstances., the lawful
or unlawful nature of the use of force, the controversial status of
the parties to the conflict, the conditions for the application of
humanitarian law and its reciprocity werc no longer pertinent.




CDDH/SR.1 - 12 -

Nevertheless, the ICRC in no way under-estimated the value of
parallel efforts to eliminate all armed conflicts, and considered
that the scrupulous application of humanitarian law was likely to
facilitate the settlement of such conflicts.

23. The ICRC had pursued its mission for over one hundred years
in all parts of the world and had been able to alleviate the
suffering of millions of victims. The ICRC and its experts were
prepared at all times to facilitate the work of the Conference
and to supply any information that might be required,

24, In conclusion, he expressed the hope that political problems
would not delay or interfere with the normal progress of the
Conference since the world was relyine on it to bring about an
improvement in the condition of the vietims of conflicts.

ELECTION OF THE PRESIDENT (item 2 of the provisional agenda)

25. Mr. HAMBRO (Norway), speaking not only as the representative
of Norway, but also on behalf of all the representatives present,
proposed as President of the Conference, Federal Councillor Pierre
Graber, Vice-President of the Swiss Federal Council, not only on
account of his personal qualifications, and devotion to their
common aspirations which he had just expressed in his inaugural
speech, but also as a tribute to Switzerland for the services

it had rendered, for over a century, to humanitarian law and
human rlghtss ‘as well as for its traditional hospitality.

Mr. Plerre Graber was elected President of the Conference by
acclamation.

26. The PRESIDENT thanked the representative of Norway for his
generous words and all participants in the Conference for the
trust they had placed in his country.

27. He was happy to serve as President and would spare no effort
to ensure that the Conference was a success. Its task was heavy,
but it: was also a noble one. He hoped therefore that all would
devote to it their best efforts and fullest wisdom, for only thus
would solutions be found to all the problems before them. He
then called on the Head of State who had honoured the meeting
with his presence and who had expressed the wish to address the
Conference.

STATEMENT BY THE PRESIDENT OF THE ISLAMIC REPUBLIC OF MAURITANIA.

28. Mr. OULD DADA, President of the Islamic Republic of Mauritania,
said he was grateful to the Swiss Government for inviting him to
attend the opening of the Conference and for its warm welcome to
him and his delegation, and to all those who had helped to prevare
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the Conference which was an cxtremely important one. For,
although war was becoming more and more savage and monstrous,
the fact that so many countries had assembled under the auspices
of the ICRC showed that there was no reason to feel discouraged.

29, The. countries of the third world, which .were the victims of
erying injustice, hoped that there would be an understanding of
their sufferings and that account would be taken of their legiti-
mate rights. They spught freedom and human dignity. It was
high time that recognition was given to certain values and elemen-
tary rights which went beyond the Universal Declaration of Human
Rights. Millicons of men were still under colonial oppression in
the African continent, while international Zionism had nlaced the
Palestinian population in an impossible situation.

30. True, the Conference had before it a clear agenda, but effects
could not be considered if their causes were ignored. It was
undeniable that there were such things as just wars. When a
nation was driven to the wall, it could not forget its right to
self-determination. In Europe, during the Second World War,
millions of resistance fighters had shed their blood to protect
their freedom. Their memories made for a better understanding of
the trasgic situation of oppressed peoplcs who could not tolerate
the indifference of mankind.

31. The Palestinian pecple. expelled from its homeland. tortured
and decimated, could not be expected to stand by with arms folded.
It was quite obvious that it was the Zionists who wanted to throw
the Arabs intc the sea, for the Palestinian Liberation Organization
had asked all the inhabitants of that country, including the
conquerors, to join together, on a basis of equal rights, in
building ¢ new democratic Stata.

32. All those who were fighting for their rights in Africa, in

the territories under Portuguese domination, in Namibia and in
Rhodesia, were not moved by a desire for extermination: they were
fighting because the white minority put them in reserved areas,

and made them work in remote and dangerous mines, and then pretended
that slaves were happier than men who had achieved independence.
That was a vioclation of individual and national rights, and was
condemned by various United Nations resolutions. The same applied
to Cambodia and Viet-Nam. National liberation movements did not
want to shed blood, only to secure recognition of their rights.

33. Indeed, the countries of the third world were asking very
little: only that the Conference should not exclude freedom
fighters from protection. Such fighters would never renounce

their rights. Representatives at the Conference would be preparing
rules to enable the ICRC and the various relief agencics to secure
respect for human rights. If, for one reason or another, the
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Conference did not grant freedom fighters the same protection as
the oppressors, it would be making a serious mistake, for it would
be contravening the principles set out in the Charter of the United
Nations, the Universal Declaration of Human Rights, the Declaration
on the Granting of Independence to Colonial Countries and Peoples,
(United Nations General Assembly resolution 1514 (XV)), and in the
Geneva Conventiong of 1949 which the Conference was designed to
supplement. 2/

The meeting rose at 11.40 a.m.

2/ For the complete text of the statement by the President
of the Islamic Republic of Mauritania, see document CDDH/15.
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SUMMARY RECORD CF THE SFECOMND PLEHARY MUETING
held on Wednesday, 27 February 197% =t 10.45 a.m.

President: Mr., Picrre GRARBER Vice- President of
the Swiss Federal
Council. Head of
the Political
Devartment
QUESTION OF INVITATIOHWNS (CDDF/11. CDDH/1l2 and AdA.l and 2.
CDDH/13/Rev.2, CDDH/lUm CDDH/21. CDLH/22 and Corr.l)

1. The PRESIDENT =said that durin~ the nurmerous informal consult-
ations neld sinece the orening meceting., complete asreement had been
reached between the geographical sroups of countries on thc desig-
nation of the officers of the Confercnce.

2. With remard to the other subject on which consultations had
taken place, namely. that of invitations to participate in the
Conference, a consensus had been reached (CDDI/22 and Corr.l) which
should enable the question of the national liberation movements
recognized by the repmional intergovernmental organizations concerned
to be settled by the Conference, but 1t had proved impossible to
agree on the problem of the particivation of Guinea-Bissau and the
Provisional Revolutionarv Government of the Fepublie of South
Viet~Nam. The question, and that of the majority reauired for the
approval of such invitations, would therefore have to be submitted
to the Conference for a decision. He therefcre asked whether
representatives agreed that priority should be given to the question
of invitations. Oncc that matter had been scttled, the Confercnce
would be asked to confirm the appecintment of the officers agreed
upon by the Regional Groups. Tt would then discuss item 3 of the
provisional agenda - apnroval of the rules of procedure.

3. Mr. NGUYE® VAN LUU (Democratic Revublic of Viet-iam) said that
the Provisional Rcvolutionary Covernment of the Republic of South
Viet~Nam had informed the President of the Swiss Confederation of
its speedy accession to the (Geneva Conventions of 1949 on 23
December 1973. On 1& January 1974, the Swiss Government had taken
note of that statement and had infeormed thc other Parties to the

Conventions accordinglyv.

4, The Provisional Pevoluticnary Government of the Republic of
South Viet-iam should therefore have been invitsd to attend the
Conference as a full participant., crpecinlly since the series of
abominable crimes committed by the Unitod States imperialist aseres-
sors in Viet-Nam, which had been universallv condemnad, had given
rise to so many humanitarian problems. But thot invitation had not
been issued, becausce the Unitcd States Covernment was usine overy
means in its power to prevant it. That was evident from the fact
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that an invitation had been sent to the Saigon administration. Yet
those two CGovernments should have been treated alike, because the
197% Paris Agreement on endins the war and restoring peace in
Viet-Nam, and, in particular, article 3(b), recognized the cxistence
of two Governments in South Viet-Nam, each with its own territory
and army. Conscquently, both Jovernments should have been invited
or both should have been excluded. The United States was taking
the line that the Saigmon administration was “an old-estabhlished
State , whereas - so the arrsument ran - the Provisional Revolution-
ary Government, by its verv name, was a new and provisional Govern-
ment. But the whole world knew that the so-called ‘Statc of
Saigon' was a creature of Tnited Ststes neo--colonialism.

5. All countries which beliesved in neace and justice demanded

that invitations to Guinea Bissau, the Provisional Revolutionary
Government and the national liberation movements should be accepted
by acclamation on the proposal of the President, as the representa-
tive of the depositary of the Geneva Conventions. The United
States delepation., however, had been resorting to every possible
manoeuvre to secure enough votes against the Provisional Revolution=
ary Government, under a certain rule of the rules of procedure.

6. In view of that state of affairs, his delepation could not take
part in the Conference. That decision was in no way intended to
prejudme the vote. but mercly to draw attention to the serious
threat to the Conference's true humanitarian work constituted by the
United States Government's endeavours to influence its commosition.

7. The Government of the Democratic Republic of Viet-Nam, in close
co~operation with the Provisional Revolutionary Government had been
prepared to contribute fully to the work of the Conference and

still hoped to be able to do so.

The delegation of the Democratic Republic of Viet--Nam withdrew.

8. The PRESIDENT said that before statements could be made on the
subject of invitations, the Conference must decide whether that
question was to he given priority.

9. Mr. CISSE (Senegal) said he accepted that sugrestion on hehalf
of the African group of countries.

10. Mr. GRIBANOV (Union c¢f Soviet Socialist Republics) said he
regretted that the important work of the Conference hat been delayed
by discussions on invitations to participate, which should have been
issued by the Swiss Government as host country and depositary of the
Geneva Conventions of 1949. Hone of thc experts in international
law participating in the Conference could approve the discrimination
shown in issuing invitations, which was contrary to elementary
principles of human rights and of humanitarian law and could create
a very daneserous precedent.
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11. The Provisional Revolutionary Government of the Republic of
South Viet-Nam, which had diplomatic relations with over 40 States
and had seen its country devastated and its popnulation decimated in
so0 many years of war, had not even been invited to a conference on
humanitarian law in armed conflicts.

12. The 1973 Paris Agreement, which had been endorsed by the United
States of America and the Soviet Union, specifically recognized two
administrations, with separate territories, in South Viet-Nam, yet
only one of those administrations had been invited to participate in
the Conference. His delegation therefore appealed to representa-
tives to reach an equitable decision which would contribute to the
smooth working of the Conference, and to invite the Provisional
Revolutionary Government of the Republic of South Viet-Nam to

participate.

1%3. Mr. LECHUGA (Cuba) said that his delegation understood the
decision of the delegation of the Democratic Republic of Viet-Nam

to withdraw in protest against the failure to invite the Provisional
.Revolutionary Government of South Viet-Nam to participate in the
Conference. The Swiss Government should have invited the Provisional
Revolutionary Government not only because it was a Party to the
Geneva Conventions, but also because it was recognized by a large
number of States and by the Fourth Conference of Heads of State or
Government of Non-Aligned Countries, as the legitimate representa-
tive of the people of South Viet-Nam. His delegation strongly
protested against the issuing of an invitation to the aggressor in
the continuing conflict in South Viet-Nam and the withholding of an
invitation from the victim of that aggression.

14. Mr. de ALCAMBAR PEREIRA (Portugal) said that his delegation
considered that priority should be given to the approval of the rules
of procedure, rather than to the problem of invitations to partici-
pate, since rules of procedure were essential to the smooth working

of the Conference.

15. The PRESIDENT noted that no other delegation had suggested that
approval of the rules of procedure should be given priority over the

problem of invitations.

16. Mr. BOUDJAKDJI (Algeria) said that the Swiss tradition of
neutrality was too well established to lend itself to any situation
which would be contrary to its ideals. Certain difficulties which
had arisen and had led to some unpleasantness should be dealt with
asssoon as possible. If there was any conference which should not
be confined within narrow and out-of-date limits, it was the present
Conference on Humanitarian Law. Over the past twenty-five years so
many changes had occurred that it was high time a new framework was
established for international humanitarian law applicable in case of
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armed conflict., The solution to nrotlems of world-wide interaest
could no longer be left to a charmed cirele but was a responsibility
which should be shared by all.

17. The view was widely held that the Confercnce could not begin to
function until certain conditicns had been met with regard to

participation. The Conference, 1n fact, could not exist until
those prerequisites had been met. Ir ordaer to overcome those

difficulties, the Algerian delegation would formallyv support the
President's proposal tc give rriority consideration to the question
of extending invitations to certain countries and organizations

to participate in the Confercnce. It deplored the absence of the
Provisional Revolutionary Covernment of the Republic of South
Vict-Nam and wished to protest against the presence of the CGovernment
of Saigon. It asked that resolution CDDH/13/Rev.2 be voted upon
without any amendment, such as that put forward by the United
States, Monaco and Italy in document CDDH/21.

18. Mr. WITEK (Poland) proposed that the Conference adopt by
acclamation the President's rroposal to deal first with the question
of invitations to participate in the Conference.

19. Mr, MISHRA (India) said he supported that nropesal.

20. HMr., KASASA (Zaire), speaking on behalf of the African Group of
countries, said that he was in favour of prioritv being given to the
question of invitations.

21. Mr., RATTANSLY (United Republic of Tanzania) said that he, too,
considered that priority should be given to the question of invita-
tions and that a dccision should be made by acclamation. Guinea-
Bissau and the Provisional Revelutionarv Government of the Republic
. of South Viet=Mam had both acc<ded to the Geneva Conventions of 1949
and failure to invite them would be contrary to international law;
in his opinion, the Provisional Revolutionaryv Government represented
the majority of the people ¢f South Viet-Nam, He also thought that
an invitation should be extended to those national liberation
movements which represented the true sovereign power in their
respective countries. The Swiss Government's action in not extend-
ing an invitation to them was not in keening with its traditional
reputation for neutralitv.

22. Mpr. CRISTESCU (Romania) said that his delegation stronely
supported the right of the Provisional Revolutionary Government of
the Republic of South Viet-ilam, the CGovernment of the Renublic of
Guinea-Bissau and the national liberation movements to participate
in the Conference. The two former had accedcd to the Geneva
Conventions of 1949 and the participation of the national liberation
movements was alsc essential to the work of the Confercnce and to
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ensure the effective application of the Additional Protocols. He
supported the President's proposal that the Conference should give
priority to the question of invitations and considered that a
decision should be taken by acclamation.

2%, Mr. MILLER (Canada) said that, although it was an extraordinary
procedure, the Canadian delegation would agree, in a spirit of
compromise, to the proposal that the Conference should deal first
with the guestion of invitations. There was some justification

in the present case for departing from the normal procedurc of
adopting the rules of procedure first.

24, He felt that criticisms of the Swiss Government over its
handling of invitations. in particular concerning the Provisional
Revolutionary Government of the Republic of South Viet-Nam were
unjustified; the Swiss CGovernment had been ripght in supggesting
that a decision on the Provisional Government's request for full
participation was too great a burden for the host Government and
should be left to the Conference. Canada firmly believed in
universal accession to and application of the Geneva Conventions
and had consistently refrained therefore from entering reservations
to the accession of countries which it did not recognize but which
it nevertheless wished to abide by the Conventions. The Canadian
representative at the meeting of Heads of Delegations had expressed
the view that the attitude of each Governmént represented at the
Conference should be determined by its recognition or otherwise of
the Provisional Revolutionary Government. Since Canada accepted
the Republic of Viet=-Nam as the sole lesgal Government of South
Viet-Nam and did not recognize the Provisional Revolutiocnary
Government, it could not accept full participation of the latter

in the Conference.

25. Canada was deeply concerned with the progressive development
of humanitarian law and appreciated the problems of all who were
subjected to oppression and misery. In that spirit it would not
oppose an invitation to the Republic of Guinea~Bissau although,
as in the case of the Provisional Revolutionary Government of the:
Republic of South Viet-Nam, it did not regard accession to the
Geneva Conventions of 1949, coming as it d4id after the opening of
the Conference, as a logical argument for saying that the Swiss
Government should have also invited Guinea-Bissau.

26. With regard to the national liberation movements, his country
appreciated the measure of agreement reflected in draft resolution
CDDH/22 and Corr.l and accepted that those movements recognized

by regional intergovernmental orcanizations could make a positive
contribution to the work of the Conference, particularly in relation
to situations of non-international armed conflict. His delegation
would therefore welcome the presence of such movements with full
participation, short of voting rights. It would therefore accept
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draft rcsolution CDDH/22 ané Corr.l as 2 compromise but ccensidered
that the third preambular paracraph should refer to the progressive -
development as well as the codification of international humanitarian
law.

27. Mr. KIDROW (Israel) said that, having just received draft
resolution CDDF/22 and Corr.l, he hoped that representatives would
be allowed time to study it and, 1if necessary, obtain instructions
from -their Governments. He also hoped that, immediately after
the voting on the question of invitations.. there would be an
opportunity for z genernl discussion on the whole question of
invitations to groups applvina for them.

28. Mr. ALDRICH (United States of America) said that he associated
himself fully with the Canadian representative's sympathy over the
Swiss Government's position. He recognized that the barriers of
twentieth century political ideology cculd be auite impenetrable
and regretted the. loss of valuable time in resolving political
issues concerning invitations. He understoocd the stronglv held
feelings in support of somc¢ invitations but wished that those
invitations could have been handled in such a way as to enable the
Conference to proceed with its substantive work. His delecation
had tried its best to tring about compromisc solutions in regional
groups at the earlicst possible moment sc that the Conference would
not be held hostage to political demands.

29. He had some rescrvations nbout the Conference dealing with the
question of invitations before adopting the rules of procedure and,
perhaps even more important, the appointment of officers, but he
would support the President's proposal if the President considered
that that was the best way to proceed. lle hoped that the question
of invitations to the Republic of Guinea-Bissau and the national
liberation movements could bhe settled speedily: it was important to
find a way of enabline Governments which did not agree with the
solutions adopted to state briefly their reservations. The question
of the invitation to the Provisional Revolutionary Covernment of the
Republic of South Viet-Nam, however, would need considerable
discussioen.

30. Mr. ALLAF (Syrian Arab Republic) said that he supported the
President's proposal that the Conference should deal with the
question of participation before embarking on its other business.
While. agreeing with other speakers that it would be normal to start
with the rules of procedure, he would not be in favour of postponing
a problem which affected the Ceonference's action on other matters.

31. Mr. CISSE (Sencgal) said he wished formally to introducc the
resolution asking that the CGovernment of the Republic of Guinca-
Bissau be invited to participate in the Conference (CDDH/12 and
Add.1 and 2).
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%32, Guinea-~Bissau had acceded to the Geneva Conventions of 1949

and had been recognized by the United Nations General Assembly in
resolution 3061 (XXVIII) of 2 November 1973. In his introductory
speech at the first meeting the President of the ICRC, Mr. Eric
Martin, had expressed the hope that political problems, though they
were bound to arise, would not impede the Conference's work or
compromise its results. But in the case of the'national liberation
movements, he (Mr. Cisse) felt that even without being full partici-
pants, they should be more than mere observers: though they might
not have the right to vote, they ought to be able to ask for votes
to be taken. For humanitarian reasons, invitations should be
extended to Guinea-Bissau and the Provisional Revolutionary Govern-
ment of South Viet-~Nam, as well as to national liberation movements.

33, Mr. PLAKA (Albania) said he regretted that the Conference's
work was being delayed by obstructionist American attempts to
exclude the Provisional Revolutionary Government of the Republic of
South Viet-Nam, Guinea-Bissau and the national liberation movements
from participation. The Provisional Revolutionary Government was
the only legitimate representative authority in South Viet-Nam;

the Saigon authorities represented nothing but American colonial
interests. Considering the mass destruction, devastation and
genocide by the American imperialists of which the people of South
Viet-Nam had been the victims, it was only right they they shculd

be represented by the Provisional Revolutionary Government at inter-
. national gatherings such as the present one, where their experience
would confribute to the general understanding and to the future
protection of civilian populations which, like them, had heen the
vietims of aggression. Since it had acceded to the Geneva Conven-
tions, the Provisional Revolutionary Government of South Viet-Nam
should be granted full participation in the work of the present
Conference and the same rights should be extended to the Republiec. of
Guinea~Bissau and the national liberation movenents. Albania had
always supported the heroic strucgle of the neople of South Viet-Nam
against American agpgression and for the national welfare. American
opposition to the Provisional Revolutionary Government's participa-
tion was based on Washington's desire to maintain its foothold in

South Viet-Nam.

34. National liberation movements, whether in Africa, Palestine or
Puerto Rico, were a characteristic feature of the time and were
entitled to legal protection. He deplored the conspiracy of
American and Soviet imperialism to try to stranegle national liberat-
ion movements. The United States had threatened to walk out of

the Conference if certain partics were invited to participate, while
the Soviet Union considered that only States should participate in
the Conference. Thus, the two super-Powers were obstructing the
Conference's work. Participation in thc¢ Conference should be non-
discriminatory, so that all victims of ag-oression and colonial
oppression might be protected without distinction.
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35. The PRESIDENT said it seemed to him that, apart from a few
reservations, there had been no substantial opposition to his
proposal to deal first with the question of invitations.

36. Mr. LEGNANI (Uruguay) said he felt that the present Conference
differed substantially, both in nature and scope., from Conferences
held within the United Nations framework, where the presence of
groups from outside the ring of normally established government
authorities was often desirable. When the purpose of the Conference
was confined to the improvement of certain legal provisions, to the
study and approval of amendments and revisions of humanitarian law,
it was surely for the plenipotentiaries of established governments

to deal with such matters which in the last analysis would require
ratification by States. It was for that decisive reason that the
Uruguayan delegation could not support any proposal for the admission,
to a diplomatic conference of plenipotentiaries with full powers, of
participants not invested with authoritv to represent States.

37. Mp. THOMAS (Liberia) said that the principal objective of the
Conference was to ensure the full application of humanitarian law
to all mankind without discrimination. For that reason it was
essential that all peace-loving nations be asked to participate in
the Conference's work. Liberia was not opposed to any other
country or nation and would therefore welcome universal participa-
tion. He regarded it as a positive contribution to the success of
the Conference to lend support to the heroic people of the Republic
of Guinea-Bissau who had freed themselves from colonialism.
Guinea~Bissau should be invited to participate fully in the Confer-
ence, as indeed should other African liberation movements, since
Liberia believed that every people had the right to self-determina~
tion. The Conference, however, should be careful to differentiate
between those legitimately entitled to representation and insurgents
whose purpose was morely divisive.

The meeting rose at 12.30 p.m.
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SUMMARY RECORD OF THE THIRD PLENARY MEETING
held on Wednesday, 27 February 1974, at 3.25 p.m.

President: Mr. Pierre GRABER Vice~President of
the Swiss, Pederal
Council, Head of
the Political
Department

QUESTION OF INVITATIONS (CDDH/lB/Rev.Z, CDDH/20, CDDH/21, CDDH/22
and Corr.l)

1. Mr. de la PRADELLE (Monaco) said he had not been convinced by
the speakers who had tried, at the second meeting, to show that the
Conference was not like any other. For him, it was a diplomatic
conference 1like those that had preceded it since 1864, In
accordance with international law, those conferences had been
gatherings of States represented by delegates who, once the dis-
cussions had come to a close, had committed their Governments
through their signatures. Referring to the definition of the term
"treaty" given in the Vienna Convention on the Law of Treaties of
1969,1/ he pointed out that the object of the Diplomatic Conference
was to reaffirm and develop international humanitarian law applicable
in armed conflicts, which set it apart from the General Assembly and
other Unlted Nations bodies whose concern was the maintenance or
preservation of international peace and security.

2. The Conference could not decide by acclamation to send out an
all-inclusive invitation to groups which had not been invited.
Acclamation would conceal certain reservations and a precedent

might be created. Such a process would have nothing in common with

normal procedure.

3. On the other hand, the President's proposal was consistent
with normal procedure. Its object was to transfer to the Confer-
ence the invitation function which the Swiss Government normally
assumed in respect of Conferences of the ICRC. At the 1949
Diplomatic Conference for the Establishment of International
Conventions for the Protection of Victims of War, where invitvation
problems had also arisen, the delegation of the Union of Soviet
Socialist Republics had proposed that invitations be extended to
two States Members of the United Nations which had not been invited:
by the Swiss Government, namely the Ukrainian Soviet Socialist
Republic and the Byelorussian Soviet Socialist Republic. Without
entering into a discussion on the matter, the 1949 Conference had
agreed to participation by those two States.

1/ United Nations publication; Sales No.:@ L.70.V.5.
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L, In the case under discussion, one of the requcests for invita-
tion concerned a genuine State, and it was for the Conference rather
than the Swiss Government to extend an invitation to that State.
Nevertheless., the question was of such importance that it could not
be regarded simplv as a nrocedural matter under the provisional
rules of proccdure. For that reascn, his doclensation, jointly with
others, had submitted amendment CDDE/21. with a view to replacing
the word "simple' by "two~thirds' befors the word "majority" in

the operative paragraph of draft resolution CDDH/13/Rev.2.

5. He disapproved of comprehensive invitations of anv kind.
Observer status, as described in the provisional rules of procedure,
permitted international organizations and cther srouns to express
their views.

6. It was essential that the discussion on invitations te national
liberation movements be absolutely free of emotion. The aim of the
Conference was to supplement Conventions which had been signed by
States only. The United Nations General Assembly had never invited
a national liberation movement to take part in discussions relating
to the recognition of such a movement. The Securitv Council

could, under Article 32 of the Charter. erart a hearing to anv
national liberation movement not cntitled f£o recogrnition under
international law: the Security Council's dutv was to prescrve
peace. .

7. In conclusion, hc exnrcsscd the hope that the Conference would
be as successful as the 1G4¢ Conference.

8. "Mr. MAIGA (Mali) said that an attempt had becn rade in the 1949
Geneva Conventions to ¥eep pelitics out of humanitarian problems.

If political issues were now to bhe raised several invitations to

the present Conference miesht be c¢2llced in gquestion.

9. Referring to the comments of the previous speaker, he said that
international law had undergene far-reaching changes in reccent years.
The trend in the international communitv was towards open diplomacy.
All those that were affzcted by the preparation of rules to govern
relationships among States should take part in drawing up those
rules. It followed that all the national libceration movements
should be invited to the Conference, since it was they who were most
directly concerned. He hoped that the Conference would first
address itselfl to the question of invitations, taking into consider-
ation more especially draft resclution CDDH/13/Rev.2.

10. Mr. RECHETNJAY (Ukrainian Sovicet Socislist Rerublic) s2id that
he supported the President's supzestinon that the cuestion of
participation in thoe Conforence should bo clven nriority, Such
procedure was unusunl  how.over, and the question of inviting
Guinea~Rissau and the Irovisional Rovolution ry Jeverns.nt of the
Republic of Scuth Viet-"am should undoubtcdly hav o boon sottled by

a
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the Swiss Government. The Provisional Revolutionary Government had
all the necessary qualifications for full participation in the
Conference: it was a party to the four Geneva Conventions of 1949,
and several States had recognized it as the sole authentic repre-
sentativa of the South Vietnamese people. Failure to invite it
would be an act of discrimination, the more serious since the
Saigon administration had been invited. Such an attitude would
be contrary to the statement made by the Secretary-General of the
present Conference at the XXIInd International Conference of the
Red Cross, held at Teheran in 1973, in which he had stressed the
Swiss Government's desire to ensure the widest possible attendance
of States at the Diplomatic Conference.

11. The struggle for independence and for liberation from the
colonial yoke was an irreversible phenomenon of modern times. ‘' The
Conference should profit from the experience of peoples fighting for
their national liberation. For that reason, his delegation, in
common with those of the other socialist countries, supported the
participation of the liberation movements in the Conference, along
with Guinea~Bissau and the Provisional Revolutionary Government of
the Republic of South Viet-Nam.

12. Mr, WATANAKUN (Thailand) said that he had no objection to the
examination, as a matter of priority, of the question of invitations
to the Conference. He was in favour of the full participation of
Guinea-Bissau, which had been recognized by the international

community.

13. In the case of national liberation movements, his delegation
considered that invitations should be extended to movements fighting
against covonialist régimes, especially those recognized by inter-
governmental regional organizations.

14. Lastly, in his view, the Provisional Revolutionary Government
of the Republic of South Viet-Nam should not be invited to partici-
pate in the Conference, since it was not qualified to represent a
sovereign State.

15. Sir Cclin CROWE (United Xingdom) said he supported the
President's proposal. He did not think that the delicate and
controversial question of invitations could be settled by acclamation,
as proposed by certain representatives. He would give his views
later regarding the various invitations which had been proposed.

16. Mrs. SALL (Mauritania) said that the purnose of the Conference
was to formulate rules of international humanitarian law which
would be universal and would thus apply to all. She referred to
the appeal in favour of the freedom fizhters made by the President
of the Islamic Republic of Mauritania at the opening meeting of the
Conference, and said that her delegation was in favour of giving
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priority to the examination of the dquestion of participation. She
earnestly hoped that Guinea-Bissau, the Provisional Revolutionary
Government of South Viet-Nam and the national liberation movements
would be irvited.

17. Mr. ULLRICH {(German Democratic Republic) said that invitations
should be issued to Guinea-Rissau, the Provisional Revolutionary
Government of the Republic of South Viet-Nam and the national
liberation movements. ‘Guinea~Bissau and the Provisional Revolu-
tionary Government were parties to the 1949 Geneva Conventions and
therefore possessed the necessary qualifications. The national
liberation movements, which were fighting for independence, also -
had the right to participate in the Conference. The invitation
to the Saigon régime constituted discrimination against the
Provisional Revolutionary Government and was contrary to internat-
ional law.

18. Mr. GARCES (Colombia) said that his country, which had signed
the Geneva Conventions of 1949 and the earlier Conventions, fully
approved the aims of the draft Additional Protocols (CDDH/1). It
accordingly hoped that the Conference would rise above ideological
disputes and turn its attention soclely to the humanitarian goals
of the Red Cross. Consequently, his delegation could not accept
the attacks which had been made on an important country -of the
American continent which was doing its best to restore peace in the
Middle East.

19. With regard to the invitations to bhe extended to the national
liberation movements, it seemed to him that the case of the.
Provisional Revolutionary Government should be examined separately.
since it was not a State and was not in a position to carry out

the obligations it would be called upon to assume at the Conference.
Moreover, it would be difficult for his delepation to accept, as a.
participant in the Conference, a movement which the Colombian
‘government did not recognize and whose legal standing was doubtful.

20. His delegation reserved its position on the other national
liberation movements recognized by repional organizations, including
Guinea-Bissau. Lastly, 1t rejected the argument that the devositary
Government should have taken the initiative of issuing the invita-
tions in questions that was a matter for the Conference.

21. Mr. de BREUCKER (Belgium) said that if the President's proposal
that priority should be given to the question of invitations would
facilitate the work of the Confercence, his delegation would support
it. On the othor hand, it did not scem to him to be possible, in
so delicate a matter, to adopt a ruls by acclamation. First, there
was the problem of a State which was not present and which it was
thought should be present. Belpium did not recognize that State,
but it would not oppose the wishes of the many delegations which
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hoped that it would participate in the work of the Conference.

Then there were the national liberation movements. Thouch it did
not recognize them, his country had endeavoured, by joining with
another State in submitting draft resoclution CDDH/20, to contribute
to the solution of the problem of their participation.

22. Finally., there was the crave problem of Viet--Nam, The
Conference was a confercnce of States, and two Governments could
not represent the same State. Th: presence at the Conference of
two Governments. one of which did not scem to him to he the lawful
Government , would establish a danmerous precedent. In that
connexion he drew attention to the proposal contained in document

CDDH/21.

2%. Mr. LE VAH LOI (Republic of Viet-¥am) said he supported the
President's proposal that the question of invitations should be
taken up first. In his view, the cases of Cuinea-Rissau, the
national liberation movements, and the so-called Provisional
Revolutionary Govcernment should be examined separately.

24. On the occasion of the Cenference of the Food and Agriculturce
Organization of ths United Nations at Pome, the Republic of Viet-Nam
had supported the admission c¢f Guinea-Bissau. ané it was in favour
of Guinea=Bissau heing invited to the nresent lonference. With
regard to the national liberation nmovements recognized by tre
regional intergcvernmental organizaticns. the Republic of Viet-Nam
had stated at the X¥IInd International Confercnce of the Red Cross
that it hopcd that they would be invited to participate.

25, He reserved the right to speak later on the subject of fthe
so-called Provisional Revolutionary Government: but he wished to
stress there and then that that organization, which had been created
and was directed by the Hlanol rdrime, was merely a South Viet-Namese
front for the Horth Viet- Namesc armv, and that it had no territory.
no capital and no popular support. It had been said that the 1973
Paris Agreement on ending the war and restoring pecace in Viet-Nam
recognized the existence of two administraticons in South Viet-Nam.
That was not true beceause, 1f that had been the case, the Renublic

of Viet-Nam woull not have sigmned the Arroement. It had alsc been
said that the sc-called Provisicnal Revolutionary Government, as a
signatory to the Agreement, was entitled tc narticipate in the
Confercncc. He would renind the Confersnce that that orsanization
had formed part of the Horth Vist-Namess deleeation and that its
repreosentatives had signed the Asrecment ir thelr capacity as members
of the North Viet-iamese delersation. The FRepublic of Viet-NMam,
which had been one of the carliesst members of the Group of 77 at
Geneva, would not =ive way to a sclf-styled Provisional Revolutionary
Government, as was dcsirad by the countries of which that Government
was the instrument.
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26. Mr. BALKEN (Federal Republic of Germany) said he reserved the
right to revert to the proposal concerning priorities made by the
President at the second meeting, but he wished to stress immediately
that international law could be crented only by States, which alone
were in a position to applyv it. The Conferer.ce should of cuurse
take advantage of the expericnce of other crganizations; but
conclusions could be drawn only by the States which would be
responsible for implementing them. It was solely on that under-
standing that the Federal Republic of Germany had decided to
participate in the Conference.

27. He did not sece how questions of the importance of those now
under discussion could be decided by acclamation.

28. Mr. AUGUSTE (Trinidad and Tobago), speaking on behalf of the
Latin-American Group, drew attention to draft resolution CDDH/22
and Corr.l submitted by the representatives of regional sroups,
which wished to sce rapid progress made with the work of the

Conference.

29. In general, the Latin American countries were in agreement on
"that document: in other bodies, many countries had been in favour
of participation by the national liberation movements. In so far
as draft resolution CDDH/22 and Corr.l reflected a practice which
was already being followed, the Latin~American Croup in peneral
approved it. Neverthcless, some members of that Group might
perhaps wish to suggest a few drafting changes, and even some
slight changes of substance.

30. Mr. JOHNSON (Togo) said that, as a result of the statements
made by certain delegations, there was a danger that the Conference,
which was of a purely humaniterian character, would find itself
caught in a rigid political frame. Seme delecsations, though
making use of legal arguments_, were in fact trying to raise politi-
cal barriers and to make use of international law as a mcans of
excluding thosc who should have a seat at the Conference. It was
perfectly legitimate for the Conference. as a sovereign body, to
invite them, and he was in favour of the proposal to deal in the
first place with the auestion of participation by those whom
attempts had been made to exclude.

31. Mr. PI Chi-lung (China) said that his country had always
maintained that the Provisiocnal Revolutionary Government of the
Republic of South Viet-Nam, Cuinca-Bissau and the national libera-
tion movements were fully cntitled to participate in the Conferencc.
Since they were fighting against imperialism and colonialism, they
were particularly well qualificd to speak on the subject of thc
protection of the vietims of armed conflicts. By invitine them
immediately, the Conference would create conditions that would
promote fruitful decliberatiors. If it d4id net do so, its nfforts
would be doomed to failurc.
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32, There was one point that was worth mentioning: in the past,
had any delegation ever been admitted as a result of a discussion
or a vote? Why then should the Provisional Revolutionary Govern-
ment of the Republic of South Viet-Nam, Guinea-Bissau and the
national liberation movements, be admitted after a vote and not by

acclamation?

3%, The Provisional Revolutionary Government in fact exercised
authority over wide areas and was the true representative of their
inhabitants. Having acceded to the four Geneva Conventions of
1949, it was fully entitled to participate in the Conference. The
Paris Agreement on Viet-Nam recognized the existence of two admin-
istrations - the Provisional Revolutionary Government and the
Saigon régime. To admit only Saigon to the Conference and delay
participation by the Provisional Revolutionary Government would be
unjust and unreasonable. The Conference would be heading for
failure if it refused to face realities and act with impartiality.

The meeting was suspended at 5 p.m. and resumed at 5.25 p.m.

34, Mr. de MEL (Ivery Coast) moved the closure of the debate on
giving priority to the question of invitations.

35. Mr. ALLAF (Syrian Arab Republic) and Mr. OSEI TUTU (Ghana)
supported that motion.

36. After an exchange of views, in which the representatives of
Mali, Upper Volta, Panama, Uganda. the Syrian Arab Republic, India
and Cuba took part., the PRESIDENT said that no objection had been
raised to the motion for the closure of the debate.. He suggested
that, in the absence of any ruvles of proceaure, that motion should

be considered to have been adepted.

It was so agreed.

37. The PRESIDENT said that the Conference had before it two
documents concerning the question of invitations to take part in

the work of the Conference, namely a draft rcesolution submitted

by 26 countries (CDDH/13/Rev.2) and dated 25 February 1974, and a
document submitted by the United States, Italy and Monaco (CDDH/21),
dated 27 February 1974 and entitled “Draft amendment to document

CDDH/13/Rev.2",

38. Since the Conference did not yet have any rules of procedure,
he suggested that it should first determinc the procedure to be
used in voting on those two dccuments.

39. Mr. SULTAN (Arab Republic of Egpypt) pointed out that document
CDDH/21 was not an amendmert te draft resolution CDDH/13/Rev.2 but
a2 new draft resolution, prescnted after the proposal submitted by
the 26 countries: 1t should therefore be discussed after document

CDDH/13/Rev.2.
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40. Mr. GRIBANOV (Union of Soviet Socialist Republics) and
Mr. ALLAF (Syrian Arab Republic) said they were of the same opinion
as the representative of the Arab Republic of Egypt.

4i. Mr. ALDRICH (United States of America) said that document
CDDH/21 was undoubtedly an amendment to draft resolution
CDDH/13/Rev.2. In his view, there was no need for the Conference

to decide on a voting procedure- his understanding was that a
consensus had been reached in the consultations between the President
and the regional groups and that 1t was understood that delegations
which might have reservations to formulate would be able to do so
orally or in writing.

42. Mr. CISSE (Senegal) said that therec were in fact two distinct
draft resolutions before the Conference. In onc (CDDH/13/Rev.2)
the question of invitations was regzarded as a procedural question,
which should therefore be decided by simple majority: 1n the other
(CDDH/21) it was rcparded as a aquestion of substance, and therefore
required a two-thirds majority.

43, He meved the clesurce of the debate on the auestion of the ordsr
in which the Confercence should veote on the two draft resclutions

and asked that draft resolution CDDH/13/Rev.?2 be nut to the vote
first.

44, After an exchange of vicws in which Fr. AUGUSTE (Trinidad and
Tobago), Mr. dc WMPL (Ivory Coast), Mr. GARCES (Colombia), Mr. ALLAF
(Syrian Arab Republic), Mr. CISSE (Seneegal) and Mr. GRIBANOV (Union
of Soviet Socialist Republics) took part, Mr., MILLER (Canada) moved
the adjournment of the meetineg and suggzested that the President
should hold consultations with the regional groups in order to try
to solve the problems which had arisen.

45, Mr. GARCES (Colombia) supported the motion for adjournment.

46. Mr. ALLAF (Syrian Arasb Republic) and Mr. CISSFE (Senegal)
opposed the motion for adjournment.

The motion for adjournment was rejected bv 63 votes to 43, with
two abstentions.

47, The PRESIDENT invited the Confercnce to decide whether document
CDDH/ 21 was an amendment to draft resolution CDDH/1%/Rev.2 or was a
separate draft resolution.

The Conference decided by 53 votes to 31, with 14 abstentions.
that document CDDH/21 was a seraratc draft resolution.
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48. The PRESIDENT invited the Conference to come to a decision on
the two draft resolutions before it, in the chronological order in

which they had been submitted.
Draft resolution CDDH/13/Rev.? was adopted by 64 votes to 28,
with 14 abstentions.

The meeting rose at 7.15 p.m.
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SUMMARY RECORD OF THE POURTH PLENARY MEETING
held on Thursday, 28 Tebruary 1974, at 10.25 a.m.
President: Mr. Picrr< GRARLR Vicez«President of

the Swiss Federal

Council, Head of the
Political Department

QUESTION OF INVITATIONS (CDDII/12 and Add.1l to uj-CDDH/lﬂﬁ CDDH/2?2
and Corr.l) {(continucd)

(a) Guinea=Bissau

L. The PREOSIDENT said that in accordance with the decision taken
at the third meeting on the adoption of draft resolutions by
consensus, delepations which wished to do so could enter reserva-
tions to them for inclusion in the Protocols.

2. He invited the Confcrence to consider draft resolution CDDH/12,
to which the dcelegations of Cuba, the Democratic People's Republic
of Korea, Romania, Gambia aind Yueoslavia had been added as co-

sponsors (CDDH/12 and Add.l te 4).

3. Mr. CISSE (Scneral)., introduclng draft resolution CDDH/12 and
Add.1 to U, on behalf of the African countries, said that some 75
3tates Members of the United Nations had zlready recognized the
sovereign Republic of Guinea-Bissau. . The African countries were
confident that almost the entire world community would have followed
their example by the time of the twenty-ninth session of the United
Nations General Assembly. It would be a logical corollary to the
adoption of General Assembly resolution 3061 (XXVIII) for the
Republic of CGuinea~-Bissau to bs invited to participate in the
Conference with the same rights as all other participating States.
He was sure that the inviting Government, which was noted for its
fairmindcdness, had nct excluded it by deliberate design. The time
had come to make mood the omissicn by extending the necessary
invitation te CGuinea-Riss~u.

4, Mr. CHOWDHMURY (Bangladesh) Mr. FISSENKO (Byelorussian Soviet
Socialist Republic), Mr. THOMAS (Liberia), Mr. DUCGERSUREN (Mongolia),
Mr. ALLAF (Syvrian Arat Republic) and Mr. CRIBANOV (Union of Sovict
Socialist Republics) saild that thelir dele~ations also wished to
co-sponsor the draft resolution.

* Incorrorating document CDDH/SR 4/Corr.l.
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5. Mr. PI Chi-lung (China) said that the Republic of Guinea-Bissau,
which had won a glorious victory in its heroic strugele against
colonial domination, was an independent State and a party to the

four Genev: Conventions of 194c, It was well qualified to discuss
such issues as the protection of war victims and had every right
to participate fully in the Conference. It should be invited to do

so without furthcr delay.

6. Mr. CLARK (Nigeria), supported by Mr. CISSH (Senegal), said
that aConsensus had heen rcached on the gquestion under discussion
during consultaticns held by the Président with various groups.

It would save the time of the Conference if draft resolution CDDH/12
and Add.l to U4 could be adented by consensus forthwith; any
delegations which wished te do so could cnter their reservations
afterwards.

7. Mr. LE VAN LOI (Republic of Viet-Nam) said that his delegation,
which had supported United Nations General Assembly resolution

3061 (XXVIII) and the admission of Guinea-Bissau to the Food and
Agriculturce Organization of the United MNations, likewise supported
its participation in the Confercnce.

8. The PRESIDENT said that there anpeared to be a consensus in
favour ot the .adoption of draft resolution CDDH/12 and Add.l to A4,
Delegzations which wished to enter reservations to it could do so
either orally or in writing.l/

Draft resclution CDDM/12 and Add.1l to 4 on the participation
of the Republic of Cuinea Bissau. was adoptcd by consensus.

9. Mr. de ALCAMBAR PLREIRA (Portumal) s2id that his delegation
dissociated itself from the consensus on the participation of the
fictional Republic of Guineca-Bissau, which was a non-cxistent
territory with neither povpulation nor capital.

10.  Mr. MAIGA (Mali). speaking on a point of crder, said he appealed
to the President to request the Porturuesce representative not to
introduce political matters into the Diplomatic Confercnce.

11. The PRESIDENT said that dclegations had a rirht to make reserv-
ations on decisions taken by consensus. He invitcd the Portuguese
representative to continue to explain his dele~ation's reservations.

1/ See¢e in documcnt CDDE/S4 the text of statoements and
rescervations communicated in writine to the President or the
Secretary-General concernine, the adontion of draft resolution
CDDI/12 and Add.l to 4.
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12. DMr. OGOLA (Uganda), speaking on a point of order and supported
by Mr. MAIGA (Mali), said that the representative of Guinea-Bissau
should be invited to take his seat before any reservations were made.

13. Mr. de ALCAMBAR PEREIRA (Portugal) said that he would like
first . to concludc his statement.

14, DMr. CISSE (Senegal) said that the delegation of the Republic
of Cuinea-Bissau was waiting outside the Conference hall and should
be invited to take its seat forthwith.

15. The PRESIDENT said that the Secretary-General would inform the
Conference of the steps taken to ensure a specdy response to the
decision just taken by the Confercnce.

16. The SECRETARY~GENERAL said that a telegram would be sent to the
President of the Council of State of the Republic of Guinea-Bissau
informing him of the decision and inviting him to send a delegation
to the Conference. Meanwhile the necessary seating had been set
aside and the delegation could be invited to join the Conference

forthwith.

The delegation of the Renublic of Guinea-Bissau took its seat.

17. Mr. de ALCAMBAR PEREIRA (Portugal) said that, with all due
respect for the President, he must protest against the distortion
of procedure that had been permitted.

18. Respect for the richts and obligations conferred by the four
Geneva Conventions of 1949 could be guaranteed only by the inter-~
national responsibility of the States Parties to those Conventions.
Only States could accedc to those Conventions which involved the
acceptance of complex responsibilities towards other States Con-
tracting Parties, as well as to the international community. The
so~-called Republic of Guinea-Rissau, which had purported to accede
to the Conventions, was an abstract entity which met none of the
criteria for a State required hy international law., It had no
territory and no capital. Bissau was in fact the name of the
capital of Portuguese Guinea. The Portuguese Government exercised
sovereignty, both in practice and in international law, over the
whole of that territory. Porturucsce participation in the Conference
must not be interpreted as in any wav implying an acknowledgment by
Portugal that the Republic of Quinea-Bissau possessed any legal
status at all.

19. Mr. LEGNANT (Uruguay) s=2id that, in accordance with the
precedents created by his Government's action in other international
bodies, his delegation wished to place on record its abstention with
regard to the invitation to Guinea-Bissau which had just been
decided upon.
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20. Mr. MOLINA LANDAETA (Venezuela) said his delecation was
eratified at the presence of representatives of Guinea-Bissau

at the Conferecnce. Venezuela had always opposed colonialism

in any form, just as it had aliays supported the principles of

the Charter of the United Nations, narticularly those of the
self-detcermination of peoples and non-intervention in the domestic
affairs of States. It had always sought for balanced formulas in
which the rights of all partics were respected. It was for that
reason that his delegation had abstained in the vote on General
Asscmbly resolution 3061 (XXVIII) and would alsoc have abstained

if a vote had been taken on draft resolution CDDH/12 and Add.l to 4.

21. Mr. MAHONY (Australia) said that his country did not recosnize
Guinea~Bissau as a sovereign State and could not therefore have
voted in favour of invitine it to participate fully as such in

the Conference. However, his Cevernment had sympathy for the
objectives and aspirations of the liberation movements. and welcomed
the admission of Guinea-Bissau by consensus, thoush it had some
rescervations concerning the legal status of the Guinea-Bissau
delegation.  Cuinca~Bissau had a strons interest in the work of
the Conference and would have a contribution to make to the
development of international humanitsarian law applicable in armed
conflicts.

22, Mr. TASWELL (Socuth Africa) said he dissociated his delesation
from the consensus. His Government did not recognize the Republic
of Gulnea-Bissau, which had neither territory nor capital and could
not comply with the requirements of the Geneva Conventions.

23. Mr. SANSOMN-ROMA{ (Nicaragua) said thot, if draft rcsolution
CDDH/12 and Add.l to 4 had been put to the vote, his delegation
would have abstained.

24. Mr. CALERO-RODRICULS (Broazil) said that he understood partici-
pation in the Conference to mean, in principle, full participation.
Such participation should be limitcd to States Partics to the 1949
Geneva Conventions. His delesation was satisfied that the Swiss
Covernment, as the convenins Power, had performed its duties
correctly, and that no Statc that could properly participate in the
Conference had remained uninvited. It would. of course, be open
to entitics other than States Partics to the Conventions to take
part in the deliberations of the Conference with voice but no vote,
and his delepation would not oprose such participation.

25, Mgr. LUONI (Foly Sce) said it was important that humanitarisn
law as laid down in the two Protocols (CDDH/1) to thoe Ceneva
Conventions of 1949 should be acecpted bv all, cspccially those
directly concerned, and his dulezation therefore welcomed the
consensus on the admission of CGuinea -Bissau. The delesntion of the
lioly Sec was sreatly concerned st the incronsine tendencev to
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introduce politics into internatioral meetings which ought to be
non-political and so, while it welcomsd the widest nossible partici-
pation in the Conference, it hesitated to take dzeisions on issues
which seemed more political than ¢ither legal or humanitarian.

It would be dangerous te introiuce politics into the present Confer-
ence, which ocught to be a model for other international meetings.
However, the countries which today were bitter and frustrated because
thelr viewpoints were rejected by the majoritv were perhaps the
self-same countries which had formerly prevented weaker volces from
being heard on the international scenc.,

26. Moderation by all parties was essentiel. Revengie and questions
of prestige must be set aside. Admission of one party to a confer-
ence should not lead to the departure of another. The true aim of
the Conference must not be forgotten, and means must be found to
protect the innocent victims of armed conflict, for whom failure to
agree on preliminaries would mean increased sufferine. Their

voices must be heard above the noise of the quarrel. The spirit
behind the Geneva Conventions must never be forgotten: charity, love
of mankind and a spirit of co-operation nust prevail over divisive-

ness.

27. At the suggestion of Mr. MISHRA (India), the PRESIDENT invited
the representative of Guinea-Bilissau to address the Conference.

28. Mr. TURPIN (Republic of Guinea~Dissau) said he wished to express
his delegation's sincere thanks to all those delegations which had
helped to ensure the participation of CGuinea-Bissau in the Confer-
ence, as well as to the representative of the Holy See, 'whose words
of wisdom would be carefully nondcred. R

29. His delegation bad wished to attend the Conference not in order
to wage war on a former administering Power, but bccause of its
desire to contribute to thz formulation of humanitarian law. He
reaffirmed Guinen-Bissau's opposition t2 colonial government by
Portugal:; but once the problem of the Portusuese colonial presence
had been solved, CGuinea-Pissau would be preparcd to grant most-
favoured-nation treatment to Portural, for it was not opposed to
the Government of Lisbon.

(b) Provisional Revolutionary Government of the Republic of South
Viet-Nam

30. The PRESIDENT invited the Conference to consider the cquestion
of the invitation of the Provisional Revolutionary Government of the
Republic of South Viet-Nam to participate in the Conferencc (CDDH/14)

31. Mr. BOUDJAKDJI (Algeria) sald that the arsuments already
advanced in favour of the participation of the Provisional Revelu-
tionary Government of the Republic of Scuth Viet-Nam were irrefutable




CDDH/SR. 4 - 38

because they were based on law, justice and equity. For the non-
aligned countries, the participation of Governments Parties to the
Geneva Conventions and of national liberation movements was both an
absolute right and a prerequisite for the success of the Conference.
The non-aligned countries grouped more than half the States members
of the international community and represented a majority of the
world population which had been subjected to permanent aggression
and systematic exploitation for esenerations. In many resions of
Asia, the Middle East and Africa. such argression and exploitation
persisted. The international community was now being given the
opportunity of taking measures tc attenuate the sufferings of
peoples still under foreign dominntion.

32. In Algeria., the National Libkeration Front had played a major
role in protecting the eivilian population arainst aggression by

the occupying troops, and thc Provisional Government of the Republic
of Algeria had been the first tc accede to the Ceneva Conventions

of 1949 in that capacity. The history of many of the countries
represented at the Conference was similar to that of Algeria.

Under those conditions, it was impossible to subscribe to legal
fictions and to igsnore the lepitimate aspirations of those strugeling
to regain their liberty. The unspeakable sufferine of millions of
human beings fully justified their representatives' participation

in the Conference.

33. Some¢ surprising statements had been made, by one speaker in
particular. It seemed clear that in certain quarters there was a
desire to continue to impose a colonialist and imperialist civil-~
ization and the so-called “classic" system of international 'law
on the peoples of the southern hemisphere, at the very time when
there had been reason to hope that, at least in the humanitarian
field, no further mention would be made of out—dated colonial
concepts such as that of "might 1s right". What did the speaker
to whom he had referred represent in the cves of tens of millions
of war victims cnpaged in a lesitimatc strugrlc to make their
voice heard?

34. The time had come to adapt the rules of international law, and
particularly humanitaricn law, to the realities of the contemporary
world in the lipht of the natural rirht of peoples to recover the
security and freedom of which thcy had so long been deprived by

colonialism and imperialism. Those neovles were now determined to
reject the constraints cf a system of international law conceived
in bygone days. It was tims that account was taken of the positive

changes that had taken place in the world as a result of the
accession to independence of many of the third world countries.

35. DBoth law and international ethics called for the presence of
the Provisional Revolutionary Government of the Republic of South
Viet-Nam which was necessarv for the success of the work of the
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Conference. Arguments which were completely irrelevant to the
conference's terms of reference had been advanced against an
invitation. The Provisional Revolutionary Government had declared

that its participation in the Conference would imply neither
recognition by it of parties which it had not yet recognized nor

the converse, and that, consequently, the question of legal status
could not be put forward as an impediment. It would not be
possible to draw up an acceptable system of humanitarian law

without the effective participation of those who had up to the
present been brushed aside. Attempts to introduce new criteria

and new terms of reference for the issue of invitations must be
stopped, since they implied intolerable discrimination against those
waiting to take their rightful place at the Conference.

36. On behalf of the sponsors and of the delegation of Iraq, which
had now joined them as a co-sponsor, hc proposed the adoption of
draft resolution CDDH/14 by an immediate vote.

37. Mr. DUGERSUREN (Mongolia) said it was regrettable that an
invitation had not been sent at the proper time to the Provisional
Revolutionary Government of the Republic of South Viet-Nam, which
was a party to the 1949 Geneva Conventions. That discriminatory
omission was the result of the rigid positions of some delegations
and a politically motivated campaign. It was hypoeritical to
accuse those who favoured the Provisional Revolutionary Government's

participation of introducing political questions.

38. The Provisional Revolutionary Government was fully entitled to
participate in a conference which was fundamentally humanitarian

in character, since it represented the true aspirations of a people
which had been subjected to neo-colonialist asmeression for many
years. The Provisional Revolutionary Government, which could
provide authoritative answers to guestions concerning the applica-
tion of humanitarian law in armed conflicts, could make a positive
contribution to the success of the Conference. Delegations should
not blind themselves to the fact that armed conflicts were still
taking place in South Viet-Nam. It was wrong that the party
responsible for the continuation of those conflicts should have been
given a seat at the Conference while the party which was attempting
to implement the 1973 Paris Agreement on ending the war and restor-
ing peace in Viet~-Nam had been barred.

39. The Provisional Revolutionary Government had been recognized
by many States and had particivnated actively in a number of inter-
governmental conferences, in particular the Fourth Conference of
Heads of State or Government of Non-Aligned Countrics held in
Alpiers in 1973, which, in one of its resoclutions, had recognized
the Provisional Revolutionary Government as the only genuine
representative of the South Viet-Namese pcoplc. His delepation
Joined with those who had spoken in favour of extending an invita-
tion to the Provisional Revolutiocnary Government of the Republic of
South Viet-liam.
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40. Mr. PI Chi-lung (China) said it was only natural that the
Provisional Revolutionary Government of the Republic of South
Viet-Nam should take part in the Conference. His delegation fully
supported the position embodied in the declaration made on 1l
February 1974 by the Provisional Revolutionary Government concerning
- its participation in the Conference and in that made. on 24 February
1974 by the Vice-Minister for TForeign Affairs of the Democratic
Republic of Viet-Nam condemning the United States of ‘America for
trying to prevent the Provisional Revolutionary Government from

attending the Conference.

41, The South Viet~Namese population had won significant victories
in their long struggle against imperialist aggression, and had

thus contributed effectively to the struggle being waged in Asia,
Africa and Latin America for peace and justice. The Provisional
Revolutionary Government was the authentic representative of the
South Viet-Namese people, and effectively exercised administrative
authority over large areas of the country. It was therefore
entitled to participate fully in the Conference. The United States
opposed such participation, but had not as yet put forward any

valid argument in support of its position.

42. The Provisional Revolutionarvy Government was a signatory of
the 1949 Geneva Conventions and was therefore qualified to attend
the Conference as a full participant. The Viet-Namese people,
with their long history of struggle against a cruel war of imperia-
list aggression, werc very well qualified to discuss the 1949
Geneva Conventions and the question of protcction of the civilian
population. : ‘

43. The Paris Agreement on Viet-Nam provided for de facto recog-
nition of two administrations in South Viet-Nam, namely, the
"Provisional Revolutionary Government and the Saigon authorities.
It was therefore unreasonable that certain delegations should
support the unilateral nresence of the Saigon authoritics at the
Conference and were attempting to prevent the Provisional
Revolutionary Govérnment from attending. Such discrimination
conflicted with the aims of the Conference.

hy, On previous occasions. many delerations had cxpressed the
view that the Provisional Revolutionary Government should have been
invited before the Conference met. It should have been easy to
settle that question, but owing to the pressure exerted by some
Powers, that had proved impossible before the openins of the
Confercnce. Participation of thc Provisional Revolutionary
Government was a question of princinle which. required immediate
scttlement on the basis of justice, not of "mipht is ripght". The
Conference should invite the Provisional Revolutionary Government
forthwith to particimatc officially in its work, the success of
which would otherwise be juopardized.

The mecting rosc at 12.35 p.m.
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SUMMARY RECORD OF TEE FIFTH PLENARY MEETING
held on Thursday, 28 February 1974, at 3.20 p.m.
President: . Mr. Pierre GRABER Vice~President of the
Swiss Federal Council,

- Head of the Political
Department -

QUESTION OF INVITATIONS (CDDH/14) (continued)

(b) Provisional Revolutionary Government of the Republic of South
Viet-Nam (continued)

1. The PRESIDENT reminded the Conference that it had before it a
draft resolution (CDDH/14) inviting the Provisional Revolutionary
Government of the Republic of South Viet-Nam to participate in the
work of the Conference with all the rights of participants.

2. Mr. MENCER (Czechoslovakia) reaffirmed the position already
adopted by his country at the preparatory meeting of Heads of
Delegation. He regretted the absence of the Provisional Revolu-
tionary Government and the presence of a delegation of the Govern=
ment of Saigon. The Provisional Revolutionary Government was
entitled to speak on behalf of the people of South Viet-Nam;

not so, however the Government of Saigon, which did not occupy the
territory of the Republic and did not exercise any sort of power
in it; whether de jure or de facto.

3. Moreover, the Provisional Revolutionary Government was a Party
to the Geneva Conventions of 1949. Its participation in the
elaboration of the two additional Protocols (CDDH/1) was therefore
an imperative necessity. It was just not conceivable that the
initial decisions of a Conference concerned with the reaffirmation
and development of international humanitarian law, and which
purported to be universal, should flasrantly disrepard international
law. in nesation of the very principle of universality.

b, Furthermore, article 1, common to 211 four of the Conventions
of 1949, laid down that "The Hieh Contracting Parties undertake to
respect and to ensure respect for the present Convention in all
circumstances®. Clearly, the Provisional Revolutionary Government
enjoyed the same rights as the other Parties; which, in their turn,
had the same obligations towards it, whether they had recognized

it or not.

*  Incorporating document CDDH/SR.5/Corr.l.
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5. His delegation insisted that the Provisional Revolutionary
Government should be invited to participate in the work of the
Conference.

6. Mr. RATTANSEY (United Republic of Tanzania) congratulated
Guinea=~Bissau on its occupancy of its rightful place. in the
Conference. Under normal international law prevailing since the
Nurnberg Trials, and consequent on the adoption by the United
Nations of the Declaration on the CGranting of Independence to
Colonial Countries and Peoples (United Mations General Assembly
resolution 1514 (XV)), the people of Cuinea-Bissau constituted a
sovereign entity and the spokesmen of that sovereign State were
their sole representatives.

7. The Provisional Revolutionary Government of the Republic of
South Viet-Nam had all the attributes of a State under international
law. - Had it not been for the unjustified presence of foreign
armed forces in South Viet-Nam, it would have been the sole
Government of that country. In addition, the Provisional Revolu-
donary Government had been recognized by a majority of other
Governments, and it had been represented at the Paris Conference

on Viet-Nam. Finally, it was a Party to the Geneva Conventions of
1949 and was continuing to fight for the independence of the
Viet-Namese people. It therefore met all the conditions for

participation in the Conference on Humanitarian Law.

8. Mr. QUENTIN-BAXTER (New Zealand) said that the question of
inviting the Provisional Revolutionary Government of the Republic
of South Viet-Nam was a very special one. He recognized that in
certain regions conflicts of interest between the Great Powers had
encroached to some extent on the right of peoples to self-determin-
ation, and had given rise to the phenomenon of divided States.
However, in the case of the Provisional Revolutionary Government,
the matter was one of the further splitting of an already partitioned
State and it would be unprecedented in international forums if the
Conference were to accept the presence of two Governments for one
and the same State.

9. There were two fundamental principles which the international
community must respect, namely, the sovereignty and integrity of
States, and the right of pcoples to self-determination. When,
within a country, two Covernments were strugeling for power, it

was for individual States, not the international community as a
whole, to recognize one or the other. In the event of conflict
between those two principles, the practice to an ever-increasing
extent was to take into consideration the views of the countries of
the particular repgion. When a country was divided, not as a result
of internal conflicts; but because of the intervention of external
forces, the international communitv should always endeavour to help
the country to preserve its unity.
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10. On humanitarian grounds, the depositaries of the Geneva
Conventions should accept and circulate, without comment or
partisanship, the statements of any Government or other authority,
in which the said Government or authority undertook to apply the
Conventions. But that should not inhibit the Confercence from
respecting the normal practice of States in their relations.

11. His delegation would be obliged to vote asmainst draft
resolution CDDH/14.

12. Mr. ALDRICH (United States of America) said that by acceding
to the Geneva Conventions of 1949 and requesting to participate in
the work of the Conference, the entity called "Provisional
Revolutionary Government of the Republic of South Viet-Nam™ was
attempting to fill a place equivalent to that of the Government

of a State - the Republic of Viet-Nam -~ in fact, trying to obtain
double representation for a single State.

13. The Provisional Revolutionary Government did not claim to be
the Government of a State. It was neither a true government,

since it had ne covernmental institutions, capital, laws or juris-
prudence of its own, nor a national liberation movement, since 1its
activities were not directed against a colonial Power. It

actually aimed at controlling the people of Viet-Nam, by whom it was
constantly repudiated. Those who had fled the territory which it
controlled were more numerous than those over whom it exercised its
authority. The Provisional Revolutionary Government nevertheless
did exist, but solely due to its collaboration with armed forces

from elsewhere.

14. The participation of its representatives in the Paris
negotiations had been solely for the purpese of bringing an end %o
the war in Viet-Nam. Such participation at no time implied, on

the part of the Republic of Viet-Nam or of the United States of
America, recognition of the Provisional Revolutionary Government

and everything had been done to ensure that the organization of

the negotiations, and the formulation and signature of the Agreement,
zould not be used as the basis for such an allegation.

15. The delegation of the United States of America recognized that
the special naturc of the Conference could justify the presence of
non-governmental bodies, and for that reason it had endeavoured to
promote the adoption of acceptable compromises in connexion with

the participation of national liberation movements. But the
Provisional Revolutionary Covernment was attempting to obtain
acceptance as a Government and not as a movement. Its aim was

political advantage, not the development of humanitarian law. The
Conference therefore had to have the courage to oppose its partici-

pation.
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16. Mr. KITAHARA (Japan) saild that the Government of Japan
understood very well that the objcctives of the Conference were

of vital importance to the Provisional Revolutionary Government.
However, it secemed to him necessary to abide by the principle that
only sovereign States were entitled to participate fully in the
work of the Conference. The Government of the Republic of Viet-Nam
being the only legal representative of that country. he would vote
against draft resolution CDDH/1h, However. hc would not be

opposed tc attendance by the Provisional Revolutionary Government
without voting rights. :

17. Sir Colin CROWE (United  Kinedom) said that he would vote
against the draft resolution because the Agreement cn ending the
war in Viet-Nam, which had beer concluded on 27 January 1973 in
Paris, assumed the existence, in Viet-Nam, of two sovereign States
which were to agree betwcen themselves reparding ultimate
reunification. The British Government recognized, as the only
legal government in South Viet-Nam, the Government of the Republic
of Viet-Nam, which had its seat at Saigoen. It denied the existence
cf a third State, and would therefore oppose an invitation to any
other entity.

18. Mr. GRIBANOV (Union of Soviet Socialist Republics) stressed
that the Provisional Revolutionaryv Government of the Republic of
South Viet-Nam was "a party to the Ceneva Conventions of 1949 and the
Paris Agreement of 1973 on endine the war and restoring peace in
Viet-Nam, and that in South Viet-Nam there werc two zones and two
administrations. The Provisional Revolutionary Government
exercised authority over a considerable arca. More than forty
countries had recognized it, and 2s it represented the people of
South Viet-~Nam there was nc reason to deprive those people of
representation at the Conference.

19. The Provisional Revolutionary Government's delegation could
make an important contribution to the devclopment of humanitarian
law and it would be unjust to prevent it from doing so. Moreover,
a refusal to invite the Provisional Revclutionary Government would
raise the question of the authority of the Sairon delepation.

20. HMr. DORQCHEVITCH (Bvelorussian Soviet Socialist Republic),
protesting at the discrimination asainst one of tho signatories of
the Geneva Conventions of 1949, the Provisional Revolutionary
Government of the Republic of South Viet-Nam., a Government which

a number of countries had recornized, said that, according to the
Paris Agrcement on Viet--Nam. two zoncs and two administrations
existed and that the Saizon administration could not claim to speak
in the name of the entire peonle of South Viet-Nam. The
Provisional Revolutionary Covernment had a right to be represented
at the Confercence, and the Confercnee should adopt draft resolution
CDDH/ 14,
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21. Mr. WITEK (Poland) congratulated the delegation of Cuinea-Bissau.
He sald that the mistakes made when sending out invitations to attend
the Conference had delayed its work and that the refusal to invite
the Provisional Revolutionary Government of the Republic of South
Viet~Nam could lead to a whole series of exclusions based on non-
recognition. The Provisional Revoluticonary Government existed as

an internationally recognized Government, as a party to the Geneva
Conventions of 1949 and as a signatory to the Paris Agreement.

That the Provisional Revolutionary Government, Guinea-Bissau and

the liberation movements had been obliged to solicit invitations

to the Conference was deplorable. The Provisional Revolutionary
Government should be invited by acclamation, and those delegations
opposed to such invitations could have their reservations recorded

in the usual manner.

22, Mr. KIRALY (Hungary) said that in order to avoid discrimination
which would adversely affect the work of the Conference, the
Provisional Revolutionarv Government of the Republic of South
Viet-Nam, recognizecd bv a number of States, including Hungmary,
should be immediately invited to the Conference. As one of the
co-sponsors of draft resolution CDDH/14, the Hungarian delegation

insisted that it be adopted.

2%, Mr. CHOWDHURY (Rangladesh) stated that a Conference whose aim
was to mitigate suffering resulting from armed conflicts, and which
was concerned not with States, but with human beings, had no right
to ignore the contribution that the Provisional Revolutionary
Government could brine to its work. The Provisional Revolutionary
Government was established in the liberated territories, it had
signed the Paris Agreement and was recognized by a number of States.
He recommended the adoption of draft resolution CDDH/14,

24,  Mr, WATANAKUN (Thailand) congratulated the Guinea-Bissau
delegation.

25. Referring to draft resolution CDDH/14, he pointed out that the
Provisional Revolutionary Government did not exercise effective
control in South Viet-Nam. The mere fact of sccession to the
Geneva Conventions of 1949 did not imply accession to independence.
Only sovereinsn States were present at the Conference.

26. He asked whether a rebel sroup should be allowed to take part
on an equal footing with a2 lemitimate Government. Thailand, which
was a South-East Asian country, had no wish to impose a solution.
It was up to the people of South Viet-Nam to solve the question
without outside interference. as was in fact 1laid down in the Paris
Agreements. The Thailand delegation would vote against draft

resolution CDDH/1U4,
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27. Mr. CRISTESCU (Romania), after welcoming the presence of
Guinea-Bissau, whose delegation would make a valuable contribution
to the work of the Conference, said that to oppose the participation
of the Provisional Revolutionary Government of the Republic of
South Viet-Nam would be contrary to the very principles of inter-
national humanitarian law. He supported the statement made on

14 February 1974 by the Provisional Revolutionary Government and on
24k February by the Vice-~Minister of Foreign Affairs of the Democratic
Republic of Viet-Nam. The Provisional Revolutionary Government,
which was the real representative of the people of South Viet~Nam

in their fight against imperialist interference, had the support

of the socialist and non-aligned countries.

28. National liberation movements could not be considered as
protagonists in internal conflicts because the colonial and Trustee-
ship territories, according to the United Nations Declaration on
the granting of Independence to Colonial Countries and Peoples
(General Assembly resolution 1514 (XV)) and the Declaration on
Principles of International Law concernine Friendly Relations and
Co-operation among States in accordance with the Charter of the
United Nations (General Assembly resolution 2625 (XXV)), had
retained a status distinct from that of the administering Power.
International law had to be adapted to thc realities of the
internationdl situation. He urced that draft resolution CDDH/14

be adopted.

29. Mr. Seuk Djoun KIM (Democratic People's Renublic of Korea)
expressed his satisfaction at seeing the delegation of CGuinea-Bissau
seated at the Conference, '

30. He stated that his deleration had been among the originators
of draft resolution CDDH/14, which vreposed that the Provisional
Revolutionarv Government be invited to the Conference, and that it
was the real representative of the people of South Viet-Nam.

31, Mr. BALKEN (Federal Republic of Germany) said that his
Government , which maintained diplomatic relations with the Government
of the Republic of Viet-Nam, the only lemal representative of South
Viet-Nam, did not recomnize the Provisional Revolutionary Government.
He would therefore not be able to vote in favour of its participation
with full ripghts in the Conference, but took cognizance of the
Provisional Revolutionary Government's wish to contribute to the
formulation and development of humanitarian law.

32. He stressed that any invitaticn to the Provisional Revolutionary
Government to attend the Conference should in no case be construed

as modifying the position of the Federal Republic of Germany with
regard to the international status of the Frovisional Revolutionary
Government.
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33, Mr. WHANG (Republic of Korea) said that the Conference should
not jeopardize the legitimate right to self-dctermination of the
South Vietnamese people who were to decide their political future
through the general elections under the provisions of the Paris
Agreement of January 1973. He considered that the admission of the
Provisional Revolutionary Government to the Conference at the present
time would only encourage the creation of another State in the
already divided State of South Viet--Nam and thus would only
aggravate the sufferings of the people of South Viet-Nam, His
delegation would therefore vote against draft resolution CDDH/14

on the subject of an invitation to the Provisional Revolutionary

Government.

34, Mr. GUCETIC (Yugoslavia), after expressine his pleasure at the
presence of the delegation of Guinea-Bissau at the Conference. sald
that the participation of the Provisional Revolutionary Govérnment
of the Republic of South Viet-Nam was indispensable. The
Provisional Revolutionary Covernment was recognized as the only
real representative of South Viet-Nam by the non-aligned States, in
particular by Yugoslavia which had also fought a war of liberation..

35. Miss MANEVA (Bulgaria) said that her delecpation welcomed the
presence of Guinea-Bissau at the Confercenée and warmly suppeorted the
draft resolution in favour of extending an invitation to the
Provisional Revolutionary Government.

36. Mr. LE VAN LOI (Republic of Viet—-Nam) said he wished to repeat
what he had already said at the third meeting, namelv that his
delegation was opposed tc inviting the Viet-Cong, described in

draft resolution CDDH/14 as the Provisional Revolutionarv Government
of the Republic of South Viet-Nam. .

37. At the XXIInd International Conference of the Red Cross at
Teheran, and at the preparatory meetinegs for the Diplomatic
Conference, his delegation had stressed the need for the universal
application of the Geneva Conventions of 1949 and of the proposed
additional Protocols. His country believed that all Member States
of the United Nations and all the States Parties to the Geneva
Conventions should participate in the present Conference; for that
reason, his delegation had not opposed the presence of the delegation
from North Viet-Nam. But he could not accept the idea that the
Provisional Revolutionary Government should be regarded as an entity,
still less as a State or a Power, that was entitled to deposit
instruments of accession to the Geneva Conventions and to be invited
to participate in the work of the Conference.

38. The Viet~Cong was an orranization created and directed by the
Hanol communist régime, a group that was waging a war of 2grression
against its neighbours.
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39. In the wider context of South-Fast Asia, the Hanoi army and

its various extensions were merely instruments of communist
expansienist and imperialistic policy. More than a month
previously, Chinese Communist forces had seized the Paracel

Islands, an integral part of Viet-Nam. His Government had proposed
to the Viet-Namese Communist party that a joint protest should be
addressed to Peking for the purpose of reaffirming Viet-Namese
sovereignty over those islands. Not only had the Viet-Namese
Communist party refused but, worse still, the Hanoi administration
had given a triumphal welcome to the units of the Chinese fleet.

40. In South-East Asia, no free country was under any delusions

as to the real nature of the Viet-Cong or considered it to be a
revolutionary or liberation movement. It was universally accepted
that a true liberation movement was a movement that was fighting
for the legitimate rights of its people against colonial domination.
The objectives of the Viet-Cong were diametrically opposed to that
concept. Its objective was to overthrow the Government of an
independent sovereign State, in order to impose on the South
Viet-Namese people & form of imperialist domination. Consequently,
the Viet-Cong could not claim to be regarded as a liberation
novement. A previous spcaker had tried to draw a parallel between
the Viet-Cong and the African liberation movementss . but they had
nothing in common. The Viet-Namese people had acquired its
independence in 1954 after a long struggle acainst colonialist
imperialism, and today it was fighting against communist imperialism.

41, The 1954 CGencva Acreements on the cessation of hostilities in
Indo--China had recocnized four States, namely, Laos, Cambodia, North
Viet-Nam and South Viet-Nam. North Viet-Nam was bound to respect

the territorial integrity of the other threc States, but it had been
continually attacking its neighbours. For South Viet-Nam the war
had in fact been in two stages; the first had been the anti-
colonialist phase, which had been terminated by the Geneva Aprreements,
and the second nhase had been a war arainst North Viet-Namese
aggression.

42. To bring that war to an end, after more than twenty years, the
Paris Agreement had been signed in 1973. The Agreement did not
provide a legal basis for recosnizine the Provisional Revolutionary
Government as a Government. It was inconceivable that the South
Viet--Namese people would sign an agrecment inventine a second
Fovernment in South Viet=Nam. The Paris Acreement of 1973 clearly
stipulated the peace terms accepted by all the signatories, namely,
relations between South Viet-Nam and North Viet-Nam and general
elections with a view to implementine the inalicnable ripht of the
South Viet-Namese people to decide its own political future. He
then read out article 15 of the Paris Arreement.
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43, The internal problems of Scuth Viet-Nam, namely the reintegra-
tion of the Viet-Cong into the South Viet-Namese nation, were
covered by article 9. The creation of a completely new Government
and the attempt to feist it on the South Viet-Namese people showed
that Hanoi did not respect article 9 and was already seeking to
sabotage the general elections in South Viet-Nam, His country

had proposed that a gencral election should be held on 20 July 1974,
and the Viet-Cong was putting itself forward as a Government.

Resort to such conduct, beforc the people had been consulted,

showed that the Viet-Cong was not preparced to follow the path of

democracy.

4L, With respect to the normalization of relations between North
Viet~Nam and South Viet-Nam, his Government had propocsed to the
Hanoi Administration that ncgotiations should be held at an early
date with a view to the re-sstablishment of normal relations in a
number of different sphercs, in accordance with article 15(c) of the

Paris Agreement.

45, He emphasized the fact that the Viet-Cong representatives had
always formed an integral part of the Kanol administration; no
article of the Paris Apreemcnt referred to the Viet-Cong as an

administration or a government. On the contrary, the Agreement
recognized the Republic of Viet-Nar as the only lawful and
legitimate Government of a single South Viet-Namese State. His

delegation therefore denounced any communist attempt to distort
the Paris Agreement for the sole purpose of miving a status to
the Viet-Cong.

46. The aim of the Diplomatic Conference was to promote human
dignity. If North Viet-Wam really wished to respect the dignity
of the Viet-Namese nation, it was time it accented the South
Viet-Namese proposal. ~ The internal affairs of Viet-Nam should be
handled as between North and South Viet-Mam and should not be
debated beforc a world assemblyv. The Government of the Republic
of Viet-Nam wished for peace, but it must be peacc with liberty

and dignity.

b7, Mr. MAHONY (Australia) said that his Government approached the
gquestion under consideration on the basis of the established and
well-known principles of international law concerning the recognition
of States. It believed that those principles, which had been

built up over the centuries to govern relations between States,
should not.be abandoned at the Conference, Australia was a country
in the Asian region and for that reason draft resolution CDDH/1M4

was of particular interest to his delegation,
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48, His Government recognized the Government of the Republic of
Vict~Nam as the only Government in the territory of South Viet-Nam
and it maintained diplomatic and other rclations with that

Government . His Government did not recoenize the Provisional
Revolutionary Government of the Republic of South Viet-Nam. Purely

legal reasons would therefore lead the Australian delegation to vote
arainst inviting the Provisional Revolutionary Government to
participate fully in the Conference 2s 2 State. His delegation
recognized, however. that theore would have becn some valuc in having
the Provisional Revcluticnary Government participate in the
Conference in some capacity cother than as a State.

b, It was regrettable thet tho questicn before the Conference had
been posed as a choice betweuen narticination mgs a State, and non-
participation. His delegation rorretted that political and leeal
considerations had ruled out the possibility. which was attractive
in the 1light of the humanitarian objectives of the Conference, of
having the Provisicnal Revolutionary Governmint participate in it
on a basis which would have been in conformity with the principles
of international law.

50. As a country of the Asian rerion, Australia shared the views
expressed in that connexion by the representatives of Thalland and
Japan. His delemation would vote against draft resolution CDDH/14.
51. Mr. OGOLA (Uganda) congratulated t
Guinea~Bissau on their admission as ful
Conference.

he represcntatives of .
1 participants in the.

52. So far as inviting the Provisional Revolutionary Government
was concerned, a decision shculd be taken quicekly to associlate
that delegation with the work of the Conference. Leeal arsuments
had been advanced in order to delay such a decision, but under no
circumstances should law be invoked =25 a barrier to justice. On
the contrary, law must be used as a means to strengthen justice.

53. The struggle beinc waged hy the people of both South and Morth
Viet-Nam was similar toc that being wazed arainst celonialism on

the African continent and the time had com¢ for his delegation to
express its support for an ally.

54, If the Conference opposcd the participation of ths Preovisional
Revolutionary Government on the srounds of rocognition, the result
might be chaos: his delcgation would thercefore vote for draft
resolution CDDH/1U4,

55. Mrs. SALL (MMauritanin) exproessed nleasurc at sceoing the
representatives of Guinea-Bissau presznt 2t the Conferencoe.
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56. She reiterated her delegation's support for the Provisional
Revolutionary Government, which was recornized by her Government,
and said that she was whole-heartedly in favour of draft resolution

CDDH/14.

57. Mr. CISSE (Seneral) congratulated the representatives of
Guinea~Bissau, A neighbourins country and a friendly one.

58. His delesation would vote for draft resolution CDDH/14. The
Provisional Revolutionary Government had a lesitimate risht to
participate in the Conference: it had all the attributes of a
sovereign State and was recognized by many countries., It was a
party to the Geneva Conventions of 1949, and the Swiss Government
had informed all othsr States Partics to those Conventions
accordingly on 18 Februarv 1974.

59. For all those reasons, thc Provisional Revolutionary Government
should immediatcly be invited tc participate in the Conference: it
would undoubtedly provide invaluable information which would be
helpful in completing the laws applicablce in armcd conflicts.

60. Mr. HUGLER (Ccrman Democratic Rcpublic) associated himself
with the congratulations expressed by nrovious speakers to the
representatives of Guinca-Bissau.

61l. The issuing of an invitation to thc Provisional Revolutionary
Government was, in his view, a mattcr of major political and legal
importance and any other decision would be contrary to existing
international law. In view of the presence of representatives of
the Saipon administration at the Confercnce, failurc to invite the
Provisional Revolutionary Covernment would be an act of discrimin--
ation. The Provisional Revolutionary Government was a party to

the 19%9 CGencva Cenventions; i1t had been recognized by a number of
States and, as the Paris Agreemcnt proved, it was the legitimate
representative of the South Viet-ilamese pecplce. From the point of
view of international law, however, mutual rccognition, or non-
recognition, was completelv irrelevant where accession to inter-
national treaties and participation in diplomatic conferences was
concerncd. The Provisional PRevolutionaryv Government had led a hard
fight against imperislist aprrossion and it would be desirable and
legitimate for it te taks an active prart in discussions on the
protection of the civilian population. It was cvident that the
Provisional Revolutionarv Government would be able to make an effect-
ive contribution to the work of the Confercnce and it should there-
fore be invited to participaote with full rirhts.

62. Mr. SANSON- ROMAM (Nicarasua) snid that he considered the
Government of the Republic of Vict-Nam to be the sole represcntative
or that country, and he would zccordincly vote azainst draft
resclution CDDH/1AL.




CDDH/SR. 5 - 52 -

63. Mr. YODICE CODAS (Paraguay) said he wished to make it quite
clear that his delegation would note against the draft resclution,
since the Government of Paraguay recognized the Government of the
Republic of Viet-Nam as the sole legitimate representative of
South Viet-Nam.

64. Mr. LISTRE (Argentina) referred to the position adopted by his
country at the Fourth Conference of Heads of State or Government of
Non=-Aligned Countries held at Algicrs in 1973 and said that, as
there had been no change in the situation, he would have to abstain
in the vote on the draft resclution. He nevertheless regarded

it as desirable that the Prowvisional Revolutilonary Government should
participage in the Conference on the same basis as the twenty-two
national liberation movements.

At the request of the representative of Algeria, the vote on
draft resolution CDDH/14 was taken by roll-call.

Chad, having been drawn by lot by the President, was called
upon to vote first.

In favour: Czechoslovakia, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics., Yemen, Yugoslavia,
Albania, Algeria, Bangladesh, Byclorussian Soviet Socialist
Republic, Bulgaria, Burundi, China, Congo, Cuba, Guinea-Bissau,
Hungary, India, Indonesia, Iraq, Madagascar. 'lali, Mauritania,
Mongolia, -Uganda., Peru, Poland, Arab Republic of Egypt, Libyan Arab
Republic, Syrian Arab Republiec, Democratic People's Republic of
Korea, German Democratic Republic. United Republic of Cameroon,
United Rupubliec of Tanzania, Romania, Senegal, Sudan, Sri Lanka.

Against: Thailand, Uruguay, Venezuela, Federal Republic of
Germany, Australia, Belgium, Bolivia, Brazil, Canada, Chile, Cyprus,
Colombia, Costa Rica, FEcuador, Spain, United States of America,.
Greece, Guatemala, Haiti, Honduras, Israel, Japan, Liberia,
Luxembourg, Malaysia, Mexico, Monaco, Nicaragua, New Zealand,
Paraguay, Philippines, Portugal, Republic of Korea. Republic of
Viet~Nam, Dominican Republic, XKhmer Republic, United Kingdom of
Great Britain and Northern Ireland, San Marino.

Abstaining: . Chad, Togo., Trinidad and Tobago, Turkey, Zaire,
South Africa, Saudi Arabia, Argentina, Austria, Burma,6 Ivory Coast,
Denmark, El Salvador, Finland, France. Ghana, Upper Volta, Iran,
Ireland, Italy, Jordan, Kenya, Lebanon, Liechtenstein, Nigeria,
Norway, Pakistan, Panama, Netherlands, Central African Republic,
Holy See, Sweden, Switzerland.
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The draft resolution was rejected by 38 votes to 37, with
33 abstentions.l/ -

65. Mrs. NARZUKI (Indonesia) said that her delegation had voted
for the draft resolution since it considered the Conference to
be of a purely humanitarian character, but its vote did not in
any way alter the present position of the Indonesian Government
with regard to the status of the Provisional Revolutionary

Government.

66, Mr. ZAFERA (Madagascar) said he had voted for the draft
resolution because Madagascar considered the Provisional
Revolutionary Government to be the sole genuine representative
of the South Viet-Namese people and because it was a party to
the Geneva Conventions of 1949,

TRIBUTE TO THE MEMORY OF MR. MAHMOUD EL AROUSSY, FORMERLY UNDER-
.SECRETARY OF STATE IN THE MINISTRY OF FOREIGN AFFAIRS OF THE
ARAB REPUBLIC OF EGYPT AND LATE REPRESENTATIVE OF THE SULTANATE

OF OMAN

On the proposal of the President, representatives observed
a minute's silence in tribute to the memory of Mr, El1 Aroussy,
the late representative of the 3ultanate of Oman.

The meeting rose at 6.35 p.m.

1/ See in document CDDH/54 the text of the explanation
of vote which one delemation communicated in writing to the
Secretary~General.
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SUMMARY RECORD OF THE SIXTH PLENARY MEETING
held on Friday, 1 March 1974, at 10.25 a.m. -
President: Mr. Pierre GRABER Vice=Prasident of the
Swiss Federal Council,
Head of the Political
Department

QUESTION OF INVITATIONS (CDDH/14, CDDH/22 and Corr.l) (continued)

(b) Provisional Revolutionary Government of the Republic of South
Viet=Nam (concluded)

1. The PRESIDENT invited the Conference to conclude its discussion
of the question of the invitation to the Provisional Revolutionary
Government of the Republic of South Viet-lam.

2. Mr. PI Chi-lung (China) said that the fact that the Provisional
Revolutionary Government of the Republic of South Viet-Nam, which
was the authentic representative of the people of South Viet-Nam,
had been deprived of its right to participate in the work of the
Conference constituted an unjustifiable discrimination which ran
counter to the purposes of the Conference and would seriously ’
hamper its work. He rejected the slanderous statements of the
representative of the Saigon Government concerning the Peonle's
Republic of China and would warn that Government of the disastrous
consequences which would attend any violation of China's territorial

integrity.

3. My, CGRIBANOV (Union of Soviet Socialist Republics) said that
the Provisicnal Revolutionary Government of the Republic of South
Viet-Nam had a lesal ripht to particinate in the Conference's work;
the decision to deprive it of that right was unlawful -and would
impede the progress of the Conference. His delegation officially
denied the validity of the credentials of the Saigon Government,
which had no right to represent the whole of the people of South
Viet-Nam.

4, Mr., BOUDJAKDJI (Algeria), Mr. CRISTESCU (Romania), Mr. ANGONI
(Albania) and Mr. DHELLO (Congo) supported the views expressed by
the two previous speakers.

5. Mr. LE VAN LOI (Republic of Viet-Nam), exercising his right

to reply, said that he wished soclemnly to reaffirm that the people
and Republic of South Viet~Nam, which had defended their independence
and political integrity for twenty years, would not vield to threats,
whether on the battlefield or at international conferences.
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(c) National liberation movements

6. The PRESIDENT invited the Conference to consider draft
resolution CDDHE/22 and Corr.l, which represented the general
consensus reached in the course of extensive consultations.

7. Mr. TASWELL (South Africa), speaking on a point of order,
said that his delegation did not wish to be associated with any
proposal that the so-called national liberation movements should
be admitted to the Conference by ccnsensus.

8. The PRESIDENT said that draft resolution CDDE/22 and Corr.l
had been arrived at by way of a consensus of the regional groups.
Delegations were, of course,_ fully entitled..to ask for a vote on
it; if they did not do so, he would declare it adopted or
rejected by consensus. It would then be oven to delegations to
enter reservations against whatever decision was adopted, and
any such reservations would be duly recorded.l/

9. With regard to draft resolution CDDH/22 ard Corr.l, it had
further been agreed to delete the words "or governments™ in-the
last .line of operative paragraph 2.

10, He then requested the Secretary-General to read out the list
of national liberation movements recognized by intergovernmental
regional organizations and accordingly covered by draft resolution
CDDH/22 and Corr.l.

11. The SECRETARY-GENERAL read out the list as follows:

Recognized by the League of Arab States: the Palestine
Liberntion Organization {(PLO);"

Recognized by the Organization of African Unity: the
Mozambique Liberation Front (FRELIMO); the Angolan People's
Liberation Movement (MPLA); the Angolan National Liberation
Front (FNLA); the African Mational Congress (ANC); the
Pan-Africanist Congress (FAC); the Zimbabwe African People's
Union (ZAPU); the Zimbabwe African National Union (ZANU);
the South=West African People's Organization (SWAPO); the
Somali Coast Liberation Front (FLCS); the Djibouti Liberation
Movement (MLD); the Seychelles People's United Party (SPUP);
the Sao Tome and Principe Liberation Movement (MLSTP); and
the Comoro National Liberation Movement (MOLINACO).

1/ See in document CDDH/54 the text of statements and
reservations communicated in writing to the President or the
Secretary-General concerning the adoption of resolution CDDH/22
and Corr.l.
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12. Mr. KIDRON (Israel) said that the present Conference was a
Diplomatic Conference, which meant that it was a conference of
plenipotentiary representatives of States empowered to undertake
commitments on behalf of their Governments. The only entities
capable of assuming the obligations of the proposed Protocols
(CDDH/1) were States; entities which were not States had no
standing vis-a-vis the Conventions or the proposed Protocols, and
were not qualified to become parties to them, whatever the

capacity in which those entities were invited, whether to
"participate fully", as in one proposed text, or with "full rights"

as in another.

13, His delegation had accordingly voted against draft resolution
CDDH/14 inviting the Provisional Revolutionary Government of the
Republic of South Viet-Nam to participate in the Conference, as in
its opinion, that body did not possess the necessary gualifications.
For the same reason his delegation had not been a party to the _
consensus resolution on Guinea-Bissau. It considered, moreover,
that the Swiss Government, in its capacity as depositary of the

1949 Geneva Conventions and as host to the Conference, had acted
perfectly correctly in both those cases.

14, His delegation might have been prepared to support the
suggestion to allow representatives of liberation movements to
attend the Conference as part of the delegations of the regional
_ intergovernmental organizations which recognized them. But that
suggestion had been superseded long since and the Israeli
delegation could not support the proposal in document CDDH/22 and

Corr.l.

15, One of the organizations asking to participate in the Conference
was the Palestine Liberation Organization, a body whose members and
agents had, over the past few years, perpetrated a series of
atrocious acts of terrorism, the vast majority of whose victims

had been men, women and children who had not the remotest connexion
with the cause which the terrorists claimed to be fighting. Under
every system of law such acts of terrorism were crimes, and those

who planned and committed them had no place at a conference on
humanitarian law.

16. It was tragically true that in many quarters the theory and
practice of terrorism had been invested with an aura of romance,

and the view was put forward that a claim to fight for national
liberation conferred absolution from the laws and dictates of
humanity. That was an utter distortion of the humanitarian law
which the Conference was asked to reaffirm and develop. The Geneva
Conventions of 1949 and the draft Protocols were not a licence to
murder, to sabotage, to hijack or to subvert constituted authority:
they were not a device for the attalinment of political advantage,

or recognition, or legitimacy. They deliberately did not
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characterize wars as *just™ or "unjust" and-did not ' make gifferpent.
rules for ong ‘or. the other, ~They were conceérned excluslvelv w1th
the protectlon and succour of the individual v1ct1ms of armed -
confllcts, soldiers and civilians, 1rrespect3ve of race, colour, -
creed or polltlcal belief. That was what humanitarian  law was.
about and thooe who professed and practised terrorism had no place-
in the making of it.

17. The delegation of Israel was therefore. totally opposed ta the-
invitation to the Falestine Liberation Organization to partlclpate
in- the Conference in any capacity.

18, Mr. ZAFERA (Madagascar) said that the preamble to-the draft
resolytion rightly stressed that the development and codification
of international humanitarian law applicable in armed conflict was
a universal task in which the entire international community -should
také part. His delegation accordingly welcomed the presence &f
representatives of the Republic .of Guinea-Bissau and regrettec

the decision which had been taken concerning the Provisional
Revolutionary Government of the Republic of South Viet-Nam. His
Government wished to reaffirm its solidarity with the just struggles
of national liberation movements, thoneh it condemned blind and
senseless terrorism.

19. In elaborating a new humanitarian law, the Conference should
take into account the forms currently assumed by armed conflicts,
including those between the liberation movements . and. the .colonial
and racist authorities in southern Africa. The delegation of
Madagascar considered it absolutely necessary that there should be
direct and effective participation by the national liberation
movements in the work and decisions of the Conference.

20. Nevertheless, in a spirit of coneciliation, it would support
the draft resolution if that provided an assurance that the
national liberation movements could be certain of enjoying the
same humanitarian rights as their oppressors.

21. Mr., MILLER (Canada) said that although his Government did not
recognize the Republic of Guinea-Bissau, his delegation wishéd to
extend a warm welcome to the representatives of that country and
was looking forward to hearing their constructive contributions to
the discussions. It was also in favour of the admission to the
Conference of representatives of national liberation movements,
believing that they were in a position to make a positive contribu-
tion to the Conference's work. It therefore suprorted the
compromise proposal in draft resolution CDDH/22 and Corr.l, which
clearly ‘indicated that while the representatlveq of 11beratlon
movements would be able to participate fully in the Conference's
work, they would not have the right to vote.
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22. He proposed that the first line of the second preambular
paragraph be amended to read "Convinced that the progressive
development and codification of . . .

23, Mr. ALZAMORA TRAVERSO (Peru) said he welcomed the presence

of representatives of the Republic of Guinea-Bissau, their
admission by the Conference was a bold and promising step of great
significance for the anti-colonialist and independence movements.
The Peruvian delegation also supported the proposal to invite the
representatlves of the national liberation movements, as set forth
in draft resolution CDDh/22 and Corr.l and could accept the

Canadian amendment.

24k, Mr. Seuk Djoun KIM (Democratic People's Republic of Korea)

said that the participation with full rights of the national
liberation movements was entirely in accordance with the aim of

the Conference and was indispensable for the success of its work.
Since the aim of the Conference was to mitigate human suffering

and misery,due attention must be given to those who suffered the
most, the peoples of the colonial countries who were victims of

the aggression and exploitation of the imperialists and colonialists.
The struggle against imperialism and colonialism and the fight for
national sovereignty were humanitarian in the sense that they were

a fight for the affirmation of true human dignity; to trample

on sovereignty was to trample on man himself, Por peoples suffering
" from foreign aggression, nothing was more urgent than to evict the
aggressors; and for supplementing and developing the 1949 Geneva
Conventions, nothing was more important than to take account of

that exigency of our time. A bhumanitarian law which failed to do

5o would be merely an empty form.

25, His delegation was convinced that the direct participation,
with full rights, of the representatives of national liberation
movements in the present Conference was of the greatest importance
for the development of humanitarian law.

26. Mr. Di BERNARDO (Italy) said that the essential purpose of the
Conference was to reaffirm and develop internaticnal humanitarian

law.

27. PFirst of all, therefore, it was important to be clear as to
the precise meaning of the term “humanitarian" in relation to
international law in force and the task before them. In the
bresent case, the term "humanitarian®™ implied the necessity to
increase, expand and define the protection granted to man and what
was requisite to enable him to survive in a situation of armed
conflict. It was the victims of such conflict, the civil
population, their possessions, the combatants, prisoners, children
and so on, and the assistance and protection to which they were
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entitled, which constituted the essential terms of reference of
the Conference, quite independsntly of the political camp the
victims belonged to and the ideology to which they subscribed,

It was in that sense that the rresent Conference was humanitarian.

25, But the term "humanitarian” was used in ‘another seriSe, which
was no concern of the present. Conference, thourh it lay at the
root of some of fthe crucial nroblems of the day. In that sense,
the term "humanitarian" was used to describe the efforts of man
to obtain his freedom, his national identity, and more human
justice. But those were »nolitical qusstions, and however ruch
one might sympathize with them, thev had nothirng to do with the
work of the Conference.

2%, Secondly, the Conferercs was a Dinlomatic Conference, a
meeting of States with Tull responsibilities and full powers,
which alone, under the basic principles of international law in
force, were entitled to expand the corpus of humaniterian law

and produce new pbinding rules. To moZify that essential frumework
in any way would mean changing the fundamental character of the
purpose of the Conference.

30, In December 1973, the United Nations General Assemblv had
adopted resolution 3102 (XY¥VIII) urging that tre national liberation
movements recognized by the various regional interrovernmental
organizations concerned be Invited to participate in the Diplomatic
Conference as observers in accordance with the nractice of the
United Nations, and he hoped that that recommendation would be
followed faithfully. Any diversion into political pnolemics was

0t calculated to promote the success of the Conference.

31, Mr. GRIBANOV (Union of Soviet Socialist Republics), supporting
draft resolution CDDH/22 and Corr.l, said that representatives of
national liberation movements should be invited without delay to
attend the Conference, '

32. The anti-humanitarian statements made by the representatives
of South Africa and Portugal could not be accepted by the Conference.

33. Mr. PI Chi-lung (China) said that the African national
liberation movements and the Palestine Literation Organization
should be invited forthwith to participate fully in the worlk of
the Confercnce, It was appropriate in that connexion to refer to
tThe statement made at the opening meeting of the Conference by the
President of the TIslamic Republic of ™Mauretanin, Such movements
would meke a major contribution to the worlk of the Conference.
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34, Mr, SHAH (Pakistan), supporting draft resolution CDDH/22 and
Corr.l, said he noted that the delegation of Israel was opposed

to an invitation being extended to the Palestine Liberation
Organization to participate in the Conference on the grounds that
it did not represent a State and had been gullty of acts of
terrorism. He would point out that Israel itself had been guilty

of such acts.

35, Mr. de ALCAMBAR PEREIRA (Portugal) said that national
liberation movements had no locus standi and therefore could not
take part in a Conference to deal with the codification of
international humanitarian law. The very character of the
Conference would be changed if it discussed and approved the
admission of national liberation movements. The Conference
would lose its diplomatic' character and become political, and
the possibility of its achieving its humanitarian aims would be

compromised.

36. The Portuguese delegation was not a party to the consensus
which had been reached by the regional groups on draft resolution
CDDH/22 and Corr.l and could not approve of invitations being
extended to national liberation movements.

37. Mr. GIRARD (France), referring to the list of national
liberation movements read out by the Secretary-General, said that

. the Mouvement de liberation nationale des Comores (MOLINACO),

the Front de liberation de la Cote de Somalis (FLCS) and the
Mouvement de liberation de Djibouti (MLD) could not claim to
represent the peoples of the Prench territory of the Comoro Islands
and the French territory of the Afars and Issas.

38. His delegation had no objection to the amendment proposed by
the Canadian representative to draft resolution CDDH/22 and Corr.l.

39. Mr, ALLAF (Syrian Arab Republic) said that objections to
invitations being extended to the national liberation movements
came only from the representatives of régimes which were committing
crimes against freedom and human rights,

40. He had been surprised to hear the representative of the

Zionist régime mention acts of terrorism by the liberation movements,
since Israel had been founded on terrorism and had been condemned

by the United Nations for its continued aggression. Israel's

armed forces had shot down civilian aircraft and raided harmless
villages in Syria, Jordan, Egypt and Lebanon, using napalm and
fragmentation bombs.

41. The representative of Israel had referred to the Geneva
Conventions of 1949 and had said that only those who were able to
apply those Conventions should be represented at the Conference.
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But, during the recent Middle East war, Israel had been the only
combatant not to respond tco the appeal of the ICRC to apply an
article of the Additional Protocol relatins to the civilian popula-
tion. Syria, Iraq, Iran and Egypt had responded to the appeal,

42. The Palectine Liberation Oresanization had besn recosnized by

the League of Arab States ancd by the Oresanization of African Unity
and alsoc hy the recent Conference of Heads of State or Government

of Non-aligned Countries.

43, He reserved his right to speak later on the legal rights of
national liberation movements to participate in the Conference.

4, Mr. DOROCHEVITCH (Byelorussian Soviet Socialist Republic)

said that hils delegation deeply reeretted the discriminatory
decision adopted at the fifth meeting not to invite the Provisional
Revolutionary Government of the Republic of South Viet-Nam to
participate in the work of the Conference, as that decision was

in clear contradiction of the noble principles of international
humanitarian law. :

b5, His delesation was strongly in favour of the invitation of the
national liberation movements recognized bty the regional intergovern-
mental organizations concerned, as had been recommended by the
United Nations General Assembly at its twentv-eighth séssion
(resolution 3102 (¥XXVIII)), and by the XXIInd International :
Conference of the Red Cross, held 'at Teheran in October 1973. It
was now recognized that armed conflic¢ts connected with the struggles
of peoples against colonial domination dnd racialist regimes should
be considered as international conflicts in the sense of the CGeneva
Conventions of 1949, The representatives of national liberation
movements directly engaged in such struggles should therefore be
invited, as their views would undoubtedlv promote the prestige and
authority of the documents prepared by the Conference. His
delegation considered that draft resolution CDDE/22 and Corr.l

could be taken as a basis for consideration of the question.

46, Mr. RATTANSEY (United Republic of Tanzania) said he felt full
sympathy with the statement hv the Syrian revpresentative. Ifr
colonialists and aggressors would leave the lands which they
occupied illegally and by force, and if racist repimes would learn -
from the history of mankind to respect the right of all peoples to
self=determination, the world would then be a step nearer to peace.

47, With regard to the juridical aspects of the question, he would
remind the Conference that international law had changed considerably
since the end of the Second World War, berminning with the Nurnberg
Principles and the establishment of the United Nations. It was now
generally accepted by jurists that the international law governing
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armed conflicts of the kind with which they were concerned was
customary law, not statute law, United Nations General Assembly
resolution 3103 (XXVIII) dealt with the legal status of the
combatants struggling against colonial and alien domination and
racist regimes. The armed conflicts resulting from such struggles
were no longer regarded as internal conflicts but as international
conflicts and as legitimate in the eyes of the United Nations.

48. It was essential that, in the context of the present Conference,
colonial Powers should not speak for dominated veoples: both
parties to the dispute should be allowed to state their views.

His delegation regarded the national liberation movements as
sovereign entities which were in a position to nrovide basic

evidence and first-hand information on, for example, torture
atrocities, suffering caused by napalm bombs, chemical defoliants,
and so on. Their evidence was valuable and could not be smothered
by the rigid refusal of aggressor countries to take it into account.

k9, Mr. EL MISBAH EL SADIG (Sudan) said that it was tragic that
the right to self-determination should still be denied to millions
of people, mainly in Africa and the Middle-East. Such a situation
could not continue forever. His delegation would like to see the
representatives of the liberation movements invited as full
representatives of their countries, but as such a step had been
temporarily delayed by the intransigence of some Powers, he
considered that their participation on the terms set qut in draft
resolution CDDH/22 and Corr.l was the minimum that the Conference

could offer.

50. The United Nations had long since acknowledged such movements,
and those who were trying to drown the issue in legal sophistry
should remember that the representatives of trz liberation movements
would bring living experience of the sufferings which the

Conference was trying to alleviate. The Conference could not

claim to develop humanitarian law while refusing to acknowledge the
right to self=-determination. His delegation d4id not accept the
arguments of those who decried individual vioclence while applying
state-organized terrorism. He therefore urged that an immediate
invitation be given to the representatives of the African liberation
movements and the Palestine Liberation Orsanization.

51. Mr. OGOLA (Uganda) sailid that his delegation supported the
propesal to invite the national liberation movements whosSe names
had been read out, to participate in the Conference, He deplored
the basic injustice of inviting one of the parties involved in
conflicts resulting from colonialism or racism and refusing to
invite the other, The task of the Conference was a dynamic one
which should be concerned with the future, not pre-cccupied with
the past. A broad attitude was needed which would override
individual conflicts, The struggle in South Africa, Mozambique
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and Angola had developed hecause peoples had been invaded and
dominated but had refused to submit, while those attempting to
dominate them had refused to acknowledre their right to independence.
The struggle therefore continued and it was the responsibility of
the Conference to find suitable solutions. Matters such as the
treatment of prisoners of war, for. example, concerned both sides
and both views should therefore be given. The argument of
suppression of internal disruption had been used as a reason for.
not inviting the represcentatives of the liberation movements, but
such conflicts were no longer merely internal affailrs - they had
become matters of international concern.. He therefore urged that
the liberation movements should be included in the Conference.

52. Mr. KASASA (Zaire) said that as further speakers would be
unlikely to add views different from those alrcady expressed, he
moved the closure of the debate. '

53, Mr. MISHRA (India) and ¥r. CLARK (Nigeria) supported the
motion. R R

54, HMr, TASWELL (South Africa) said he considered that any
delegation wishing to speak should be allowed to do so and he
therefore opposed the motion.

The motion for the closure of the debate was adopted by 75
votes to 2 with 24 abstentions.

The meeting rose at 12.50 p.m,
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SUMMARY RECORD OF THE SEVENTH PLENARY MEETING

£t 3,15 pum.

i

held on Friday, 1 March 1074,

Mr. Pierre GRABER Vice~President of the
Swiss TFederal Council,
Itead of the Political
Department

President:

QUESTION OF INVITATTONS (CDDH/Z2 and Corr.l) (concluded)

{e) National liberation movements (concluded)

1. The PRESIDENT pointed out that a broad consensus had emerged
from the discussions held at the sixth meeting regarding the

participation of national liberation movements in the work of the
Conference, which was the subject of draft resolution CDDH/22 and

Corr.1l.

2. Two drafting changes had been made to the draft resolution,
involving the deletion of the words "or governnments™ from operative
paragraph 2 and the insertion of the words "progressive development
and" before the words "codification of international humanitarian
law ..." in the second preambular paragraph.

3. Mr. ESPINO GONZALEZ (Panama) said that his delegation had also
proposed a drafting amendment to the first preambular paragraph
of the Spanish text: the words "grande importancia' should replace

"importancia suprema'.

4, The PRESIDENT suggested that, since no delepation had asked
for a vote on the text as amended, draflt rescliution CDDH/22 and

Corr.l should be adopted by consensus.

It was so decided

5. The SECRETARY-GENEKAL said that cables would be sent immediately
to the Secretary=-General of the Organization of African Unity at
Addis Ababa and to the Secretary-General of the League of Arab

States at Cairo to inform them of the decision, and invited the
representatives of the national liberation movements to take their

seats at the Conference,

The representatives of the naticnsl liberation movements took
theie seata.

6. The PRESIDENT welccmed the represcntatives of the national
liberation movements who had been invited to participate in the
Conference subject to the iimits laid down in resclution CLDH/22

and Corr.1l.
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7. Mr, MOLINA LANDAETA (Venezuela) saild that he wished first of
all to assoclate himself with the expressions of sympathy that had
been voiced at the fifth meeting in connexion with the death of a
member of the delegation of the Sultanate of Oman.

3. With regard to resolution CDDH/22 and Corr.l, his delegation
had been consistent with the attitude it had already taken in the
Sixth (Legal) Committee of the United Nations General Assembly in
warmly welcoming the draft resolution prepared by the regional
groups. It should be borne in mind, however, that from the lepal
point of view his delegation adhered strictly to the interpretation
given by the United Nations, namely that those representatives
could participate in the Conference only as observers, with the
limitations implied thereby; that voting on and decisions regarding
the allocation of official posts at the Conference were reserved
for the representatives of States whose credentials had been
confirmed; and that the draft resolution adopted did not arply

to other territories mentioned in other draft resolutions.

9. Having thus clarified the legal scope of the decision, his
delegation wished to express its gratification at the presence
of representatives of the national liberation movements.

10. Furthermore, he wished there and then to make some comments
regarding the order of the debate. His delegation had, in fact,
agreed to support the President's sugecestion that the question of
invitations to the Conference should be dealt with as a matter of
priority. Nevertheless, it was still ccncerned about the question
of the rules of procedure. Pointing out that in the United
Nations the general powers of the President were defined in rule
35 of the rules of procedure of the General Assembly, he proposed
that in the discussions to be held under the provisional rules of
procedure, che procedurc adopted should be that laid down in the
rules of procedure of the United HMotions CGeneral Assembly.

11. The PRESIDEMNT said that that surgestion would be carefully
noted and would be taken into account when the Conference came to
deal with the question of the rules of procedure.

12. Mr., KUSSBACH (Austria) sald that it was for the Conference

to decide on the question of participation and that the Swiss
Government, in refraining from issuing invitations itself, had

only been respectine the wishes of the international community as
expressed in the resolutions of the XXIInd International Conference
of the Red Cross and of the United Nations General Assembly at

its twenty-eignhth scssion.

13. His delegation took the view that the cuestion involved was
much more substantive than merely procedural; for that reason it
had been unable to support resolution CDDH/13/Rev.Z2.
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14, His delegation was glad that a compromise had been reached on
the participation of Guinea-Bissau. In that connexion, his Covern-
ment had always supported the principle of the right of peoples

to self-~deétermination and resolutely maintainec that position:
nevertheless. that had nothing to do with the le=al question of
recognition or non-recognition of a State or government.

15. In the case of the Provisional Revolutionary Government of
the Republic of South Viet-Nam, the Austrian delegation had been
unable to endorse resolution CDDH/1Y4.

16. Finally, Austria had supported the consensus on the question
of the participation of the national liberation movements, since
it seemed desirable that international humanitarian law should be
recognized and applied as universally as possible.

17. Sir Colin CROWE (United Kinedom) said he regretted that his
delegation could not associate itself with the consensus on resol-
ution CDDH/22 and Corr.1l. Some of the movements mentioned were
concerned with territories for which the United Kinasdom alone bore

international responsibility.

18. His delegation considered it inapnropriate that, at a Conference
of sovereign States, entities which were not sovereiesn States should
have the right to participate in any capacity other than that of
observers, in the sense commonly understood in international practice.
Resolution CDDH/22 and Corr.l conferred greater rights than those
enjoyed by such entities in the United Nations and greater rights
than those which the United Mations itself or the regional orraniz-
ations concerned enjoyed at the current Conference. In a spirit

of co-operation, the United Xingdom had not opposed the consensus,
but that in no way implied that it approved of the decision or that
that decision could be regarded as a precedent. His delegzation
considered the situation to he exceptional, in the light of the
unique charactcr of the Conference on Humanitarian Law.

19. My, TASWELL (South Africa) said that his deleration had not
assoclated 1tself with the consensus because there could be no
question of it recognizing movements operating in the southern

and other parts of the African contincnt with the help of foreign
Governments and crganizations outside the countries concerned.

Those movements spread terror among the populations which they
falsely claimed to represent. did riot observe the Geneva Conventions
and therefore had no place in the Conference. If the violent
criticisms levelled at South Africa were justified and if oppression
in that country was as horrible as it was allered to be, why would
one million foreign Africans now be working in South Africa?

Surely there would be, instead, 2 mass exodus from that country to
the so~called paradises of independent Africa. The fact was that
the population of South Africa was stable, and althourh it was
pointed out in a recent renort by the United Wations High Commiss-
ioner for Refureces that Africa was thc continent with the greatest
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number of refugees, only 2 ver cent of them came from South Africa
and South-West Africa. South Africa, as an integral part of the
African continent, was prepared to play its part in alleviatins
suffering in other African countries and wished to live in peace
with the rest of Africa.

20. Mr. LEGNANI (Uruguay) associlated his delegation with the
condolences expressed to the delegation of the Sultanate of Oman
on its recent loss.

21. Although his delegation considered that only representatives

of States should participate in the Conference with full rights,

it had not objected, either in the Latin American ~roup or in
plenary meetings, to the consensus enabling representatives of
national liberation movements recognized by regional organizations
to attend as observers. His delepation also agreed with the
Venezuelan representative's views concerning the procedure which
would ensure the satisfactory progress of the work of the Conference.

22, Mr. LECHUGA (Cuba) said that, in supporting resolution

CDDH/22 and Corr.l, his delegation had done no more than give due
recognition to those who constituted the vansuard of peoples
fighting for their freedom. Renresentatives of national liberation
movements, who had witnessed the crimes and brutal acts of
colonialists and imperialists and been subjected to the most inhuman
methods of warfare in their struggle for self-determination, would
make a most valuable contribution to the deliberations of the
Conference. On the other hand, his delegation had a reservation
concerning operative paragraph 1 of the resolution, since it
considered that all national liberation movements - not only those
recognized by regional organizations - should be allowed to
participate in the Conference.

~.

N .
23, Mr. de ALCAMBAR PEREIRA (Portumal) reminded the Conferecnce
that his delegation had dissociated itself from the consensus on
the basis of which resolution CDDH/22 and Corr.l had been adopted.

24, Mr. REZEK (Brazil) said that although his delegation had not
opposed the adoption by consensus of the resolution on the partici-
pation of national liberation movements, it would have abstained if
that draft had been put to the vote.

25. Mr. MAIGA (Mali) said that he welcomed the participation of
the Republic of Guinea-Bissau in the Conference, but regretted the
exclusion of the Provisional Revolutionary Government of the
Republic of South Viet-Nam. Since the ratification of the 1949
Geneva Conventions, modern methods of warfare and the nature of
conflicts had changed considerably snd the world was witnessing

an eruption of national liberation movements struggling against
foreiegn domination in order to regmain their freedom, independence
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and dignity. All citizens, whether men or women, young or old,
were involved as combatants. The 1949 Geneva Conventions had - :
therefore become inadequate and should be not so much amerided as
adapted to a wider and, consequently, more exacting international
community and to the social realities of the contemporary world.
The new rules that the Conference had to draw up would be woefully
inadequate if the national liberation movements did not contribute
"fully and wholly to the strengthening of international humanitarian
law. Moreover, although the Geneva Conventions applied mainly to
international conflicts, there were also conflicts involving a
regular army and an ill-equipped population struggling against
foreign domination and racist régimes. The national liberation
movements could make a contribution in drafting new rules of law.
That was why his delegation had found draft resolution CDDH/22 and
Corr.l acceptable, even though that text did not altogether reflect
its point of view. The participation of national liberation
movements was in conformity with the Purposes and Principles of

the Charter of the United Nations and the decisions of the United

Nations General Assembly.

26. In conclusion,' although he did not wish to become involved in
a political debate, he felt obliged to reply to an earlier speaker
by stating that the representative of a country where apartheid
and racial oppression were rife was in no position to give anyone
lessons in behaviour or political morality.

27. Mr. MARTIN HERRERO (Spain) said that the Swiss Government had
adopted the best procedure on the question of participation in the
Conference. If resolution CDDH/22 and Corr.l on the participation
of the national liberation movements had been put to the vote, his
delegation would have abstained. The status granted to represent-
atives of the national liberation movements went slightly beyond
that which was usually given to observers, but that was due to the
special nature of the Conference and could in no way create a
precedent. As for the list of national liberation movements which
~had been circulated, it quite obviously committed only the organiz-
;ations sponsoring those movements, In conclusion, he hoped that
~the presence of the representatives of the national liberation
movements would contribute to the development of international
-humanitarian law.

28. Mr. ALDRICH (United States of America) said that his delegation
understood and respected the desire of certain national liberation
movements to take part in the work of the Conference. He hoped
that the participation of those movements would lead to greater
respect for law and greater concern for basic precents of humanity
in the conduct of the armed conflicts in which those movements were
taking part. The only justification for the participation of the
liberation movements was the humanitarian nature of the Conference,
and that should not be considered as creating a precedent.



CDDH/SR.7 = 70 =

29. Mr., JATIVA (Fcuador) said that he had some rescrvations
concerning resolution CDDH/22 and Corr.l, although it should be
clearly understood that that in no way altered his country's
traditional anti-colonialist attitude.

30. Mr. MONTEIRO (Mozambique Liberation Front - FRELIMO),
speaking on behalf of the national liberation movements which had
just been welcomed by the Conference, first of all expressed his
condolences to the delegation of the Sultanate of Oman in its
recent bereavement. He then thanked the members of the Conference
for the decision they had just tsken, and expressed his gratitude
to the Swiss Government for its hospitality. He conveyed his
most sincere good wishes for the success of the Conference's work,
for putting an end to the sufferings of mankind was the noblest

of all tasks. The liberation movements, although thev had not
signed the Geneva Conventions, treated their enemies in a way

that was far more in Keeping with those instruments than did their
adversaries, who were signatories to the Conventions. The
struggle of the national liberation movements was now recognized as
legitimate at the international level, and the peoples engaged in
the struggle were consequently subject to international law: that
Justified their full and entire participation in the work of the
Conference. The main goal was to eliminate the causes of war
namely, colonialism, oppression, foreign domination and racialism.

31. 1In conclusion, he regretted that the Provisional Revolutionary
Government of the Republic of South Viet-Nam had been excluded from
the work of the Conference, and greeted the Republic-of - ,
Guinea-Bissau, whose admission was a contribution to the common
cause of the national liberation movements.

32. Mr. TARCICI (Yemen) said that he reeretted having been
prevented from attending the cpening of the Conference because
-consultations had obliged him to postpone his journey to Geneva.
On behalf of his delegation, he congratulated Mr. Graber on his
election to the office of President, and noted with satisfaction
that the post of Secretary-General was held by Ambassador Humbert,
who enjoyed the esteem of all delemations accredited to Geneva,

33. He was glad that it had been decided to invite the national
liberation movements to take part in the Conference. because he

was convinced that their participation would have not only a symbolic
value but also, and above all, a practical significance;, and would
make the work of the Conference more constructive. The words just
spoken by the representative of the Mozambique Liberation Front
showed the full significance of participation by the national
liberation movements, he susgested that that important statement
should be reproduced in full. In his opinion, the statement made
by the Syrian representative at the sixth meeting also warranted
reproduction in extenso, or at least in the greatest possible
detail, because of 1ts documentary valuc.
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ELECTION OF OFFICERS (CDDH/l?, CDDH/33)

34, The PRESIDENT said that, after prolonged consultations, the
groups had reached full agreement on the distribution of the main
Conference posts and on the countries and representatives
appointed to them. It had been decided that separate votes

would not be taken on those elections; <the nominations would be
submitted to the Conference en bloc for acceptance by consensus.
That procedure would have certaln repercussions on the provisional
rules of procedure, which would have to be adjusted in due course
to take into account the final structure decided upon by the
Conference. .

35. He requested the Secretary-General to read out the list of
candidates for the various posts (CDDH/17), on the understanding
that once they had all been confirmed any representatives wheo - -
had comments to make could do so either orally or in writing,l/

36. The SECRETARY-GENERAL read out the revised list of officers
of the Conference posts, to appear as document CDDH/33.

The revised list of officers of the Conference was approved
by consensus.

37. Mr. SHAH (Pakistan) thanked the Conference for having
nominated him to the post of Vice-Chairman of Committee ITI.
Unfortunately, he could not take up his duties immedlately, but
hoped he would be allowed to designate another member of his
delegation to fill the post.

38. The PRESIDENT confirmed that Mr. Shah could ask another
member of his delegation to act as his substitute.

39 Mr. BLISHCHENKO (Union of . oviet Socialist Republics) said

representative of Chile to the post of Vlce Chairman of Committee
IT. Every day, the press was full of atrocities and murders
nerpetrated in that country. The Chilean military junta was
making itself systematically guilty of violatiocns of human rights,
and particularly of articls 3 common to the four Geneva Conventions

of 1949.

40. Mr. LECHUGA (Cuba) associated himself with the USSR
representative's remarks.

1/ See in document CDDH/54 the text of the statement which
one delepmation communicated in writin~ to the Secretarv-General.
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41, Mr, SALAS (Chile) said he was astonished that the Conference's
decision with regard to his country should meet with criticism.

He himself did not approve of all the nominations, but thought

it preferable to refrain from all polemics at a Conference whose
aims were essentially humanitarian. The USSR and Cuba had
accused the Chilean Government of systematic violations of human
rights; but on what did they base their charges? His Government
had been the victim of slanderous campaigns; vet it had opened

its doors wide to anyone who wished to know what was happening in
the country. It was time for the USSR and its satellites to
respect the elementary principles of ‘ethics and international law
by authorizing visits to their concentration camps, where thousands
of people were interned.

42, Mr. GRAEFRATH (German Democratic Republic) said that he too
wished to protest against the appointment of a representative of
the Chilean junta to the post of Vice-Chairman of a Committee of
the Conference, That appointment was in flagrant contradiction
with the humanitarian aims of the Conference.

43. Mpr. RECHETNJAK (Ukrainian Soviet Socialist Republic) said

he was amazed that the representative of a fascist junta which
had been guilty of seriocus violations of human rights could occupy
the post of Vice=Chairman of a Conference committee, when the
reasons for the existence of the Conference, its sole aim, was the
defence of human rights. Summary executions, torture and terror,
the imprisonment of thousands of men and women whose only crime
was their devotion to freedom and democracy, all constituted an
inadmissible vioclation of article 3 of the Geneva Conventions of
1949,

The meeting rose at 5.30 p.m.
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SUMMARY RECORD OF THE EIGHTH PLENARY MEETING
held on Monday, 4 March 1974, at 10.20 a.m.

President: Mr. Pierre GRABER Vice~President of the
Swiss Federal Council,

Head of the Political
Department

In the absence of the President, Mr. Balken (Federal Republic
of Germany), Vice-President, took the Chair.

CONDOLENCES TO TURKEY

1. The PRESIDENT expressed his condolences to the Turkish
representative on the occasion of the air disaster whlch had
plunged his country into mourning.

2. _Mr. ARIM (Turkey) thanked the President for his expression of
sympathy.

ORGANIZATION OF WORK

3. The PRESIDENT said that after the seventh plenary meeting,
the President of the Conference had held a meeting of the nlneteen
Vice-Presidents with a view to discussing how the work would be
conducted. It was decided, among other things, that, in the
absence of the President, the Vice-Presidents would assume the
Pre51dency of the Conference in rotation, in French alphabetlcal

order of countries.

PROVISIONAL ADOPTION OF CHAPTER V OF THE DRAFT RULES OF PROCEDURE
(CDDH/2)

b, The PRESIDENT said that, at their meeting, the President

and the Vice=Presidents had decided that in order to enable the
Conference to make progress with its work, it would be desirable
to adopt forthwith, on a provisional basis, chapter V of the draft
rules of procedure. That chapter should not give rise to any
difficulties, since it was similar to the rules governing debates
in the United Nations. In the absence of objection, he would
consider that chapter V of the draft rules of procedure (CDDH/2)
had been provisionally adopted by consensus.

It was so agreed.
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PROPOSAL TO ENTRUST TO THE DRAFTING COMMITTEE THE STUDY OF
AMENDMENTS TQ THE DRAFT RULES OF PROCEDURE (CDDH/2)

5. The PRESIDENT said that the President and the Vice-Presidents
had thought it desirable that the Conference should not examine
the draft rules of procedure without preliminary study; they
considered that, in order to facilitate the work, the Drafting
Committee might be asked to prepare a fresh version of the draft
rules of procedure, taking as a basis the text s:»~itted by the
HOEt "¢oUntFYy (CDDH/Z) and S&eretiarigt document "TDDE/29; and with
the help of those delegatiohs Which had Proposed amendments to the
draft rules.

6. If there were no objections, he would consider tnat the
Conference agreed that the Drafting Committee should be asked to .
undertake that task.

It was so agreed.

7. Mr. MILLER (Canada) asked whether the delegations which had
submitted amendments would be able to participate in the work

of the Drafting Committee, so that they could introduce and explain
their amendments.

8. The PRESIDENT said that the reply was in the affirmative.

9. Mr. HAKSAR (India) asked whether it would not be possible for
other representatives wishing to follow the work in the Drafting
Committee to attend its meetings as observers, in addition to the
delegations which had submitted amendments,

10. The PRESIDENT said that tre sole purpose of asking the
Drafting Committee to undertake that task was to speed up the work.
The Committee should he allowed to work quietly, and the number of
persons present should be limited. Delegations would naturally
wish to be kept informed about its work, and it was anticipated
that there would be a certain interval before the new text was
submitted to the Conference: during that interval the regional
groups would be able to study the fresh draft.

11. - Mr. ALLAF (Syrian Arab Republic), supported by Mr. BRILLANTES
(Philippines), said that he thought it would be useful if the
Drafting Committee were asked to examine the amendments with the
help of the delegations which had submitted them, on the under-
standing that only the amendments would be considered and not the
draft rules of procedure as a whole. Once it had completed that
task, the Drafting Committee would revort to-the Conference and
representatives would then have time to submit their comments.
Moreover, representatives wishing to present further amendments
would certainly be free to do so and to take part in the meetines
of the Drafting Committee.
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12. Mr. RATTANSEY (United Republic of Tanzania) said that the
Drafting Committee was beine given a particularly important task
since the amendments it would examine were in fact cohicerned with
the very matters that were the subject of controversy. Once
agreement had been reached on them, the most thorny points would
have been dealt with., That being so,.all delegations should be
free to participate in the discussions and propose: amendments.

13. Mr, MOLINA LANDAETA (Venezuela), supprorted by Mr. ESPINO
GONZALEZ - (Panama), sald that he too attached great importance to
the question of the rules of procedure and agreed Wwith the
statements just made by the representatives of India and Tanzania.
The Drafting Committee had been assigned a particularly difficult
task: 1t would not only have to make drafting changes but also

to examine amendments, co-ordinate them and put them in order for
submission to the plenary Conference. Delegations not represented
in the Committee would therefore wish to follow its work, even

i1f only as observers. Only in that way would they be able to make
known their position at the plenary meeting, and if necessary,
prepare new amendments, ‘

14. Mr. HAMBRO (Norway), speaking on a point of ordér, proposed
that the 1list of speakers should be closed.

15. The PRESIDENT, replving to a question by Mr. GRAEFRATH (German
Democratic Republic) said that the speakers on the list were the
representatives of Israel, the German Democratic Republic, Panama,

France and Belgium.

16. Mr. MARTIN HERRERO (Snain) said he objected po'the Norwegian
proposal, since delegations like his own which were not members of
the Drafting Committee might wish to take part in the discussions.

17. Mr. CLARK (Nigeria) said he supported the Norweéian proposal
because 1t would speed up the work of the Conference.

18. Mr. GARCES (Colombia) proposed that the list of speakers should
be closed after the name of the Spanish representative had been

added to it.

19, Mr. HAMBRO (Norway) said he had no objection to that proposal.

20. The PRESIDENT said that, in the absence of objectiori, he would
declare the list of speakers closed after the Spanish representative
had been included in it. When representatives had made their
statements, he would invite the Conference to decide the question

before it.

It was so agreed.
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21. Mr. KIDRON (Israel) said that the desire to speed up the work
of the Conference was not incompatible with the Indian represent-
ative's proposal that delegations which were not members of the
Drafting Committee, and which had not submitted amendments to the
provisional rules of procedure, should be allowed to attend the
meetings of the Drafting Committee, on the understanding that they
would not be permitted to spesak.

22. Mr., GRAEFRATH (German Decmocratic Republic) reminded the
Conference. that it had decided the question of invitations at its
third meeting (CDDH/13/Rev.2):; that decision would have to be
taken into account in preparing the draft rules of procedure.

23, Mr. GIKARD (France) pointed out that the task assimned to

the Drafting Committee went beyond the normal functions of such a
Committee; it was being asked to achieve a compromise solution
although the Conference had not come to z2nv decision on the )
substance. It was thus undertakine an unusual duty, and it was of
the utmost importance that delegations should be kept informed of
the work donc. It was understandable, of course, that only the
members of the Committee and those delegations which had submitted
amendments should be allowed to take nart in the discussions, but
it was only reasonablc that all delermations should have the right
to attend thosec discussions, so as to keep themselves informed
about the course they were takine, and tc enahle them to reflect on
the matter and prepare anv statements they mirht wish to make in
the plenary.

24, Mr. de BREUCKER (Belsium) said he considered it would be
useful 1f the delerations which had proposcd amendments to the
provisional rules of procedure could take part in the discussions
of the Drafting Committee. I: any case, the Draftins Committee
should not meet in camera; the results of its work would not be
approved without discussion in plenary and it was important that
its meetings should be open to any delepations which might wish to
propose new amendments or to attend as observers. Care should be
taken that the lirafting Cormittee did not become an ad hoc conference
on the rules of procedure, as that would be prejudicial to .the work
of the Conferencca.

25. HMr., MARTIN HERRLRO (Spain) pointed out that the Drafting
Committee's terms of reflerence were not limited to matters of
drafting, and that the Spranish-spaakin~ delersations were not
sufficiently represented on the Committee. It scemed tc be
generally admitted that the mcetings of the Drafting Committeec
should be open to delegations wishine te take part in them. Some
representatives were of the opinion that the meetings should be
open to all delegations, Delerations with observer status would
not be entitled to propose amendments, althourh it was precisely




=77 = CDDH/SR. 8

during the discussions that the reed for new amendments wuight
become apparent. The Syrian delegation's proposal that the
regional grouns should be consulted raised the guestion of the
increasing, and perhaps excessive, role of those zroups. The
Spanish delegation was in favour of as large a participation as
possible in the Drafting Committee's discussicns, it being
understood that delegations would be able subsequently to state
their views in plenary meetings.

26. The PRESIDENT reminded representatives that it war for

practical reasons that the Drafting Committes had Loen

task which was not purely drafting. After the various Jees

had been set up at the seventh meeting, 1t had becoms spgparse that
1

the Drafting Commiutee could not begin its work before tho
Committees had bepun their's. SinC( the Drafting Committ
fully representative, it had meanwhile been cntrusted with
of revising the provisional rules of procedure, taking intc account
the amendments thet had been proposed.

task

27. In short, certain delecations were in favour of participation
by all delegations which so wished, either as observers or even
with the right to propose new amendments, while other delepations
were in favour of participation heing l1imited to those delegations
which had already put forward amendments and to those which were
members of the Drafting Committee.

23. Mr. KIDRON (Israel) sald that there were three possibilities:
delegations which were not members of the Drafting Committee might
take part in its discussions either as passive observers or with
the right to put forward amendments, or they might he excluded from
the discussions.

28. Mr. MILLER (Canada) saic that as one 2f the propcted arsndments
to the provisionzl rules of procedure that were tc bz considerad by
the Drafting Committee dealt with that very point of the composition
of that hody, no final decision on the matter could yet be reached.
It would be better if participation in the meetings of the Committee
were limited to the fifteen elected deleszations and to those
delegations which had proposed draft amendments, and if other
delegations attended only as obscrvers.

30, The PRESIDENT said that, there being nc ohjscticn “rould
consider that the Conference ngreed that the Draftins ittoe
meetings devoted to the cxamination of the provisional rules of
procedure .would be open to the delegations which had submitied

draft amendments, for their comments on thelr tevts, znd to the
delepations 1nterestod in the work of the Committoc, vhi would

s

assist as observers.

It was so agreed.
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ADOPTION OF THE AGENDA (item 6 of the provisional agenda) (CDDH/5)

31, The PRESIDENT invited the participants tc consider the
provisional agenda and its annex (CDDH/5). He pointed out that the
Conference would be in a position to discuss provisional agenda item
5 "Credentials of representatives at the Conference™ only when the
rules of procedure were in their final form. It was therefore
expedient, before opening the general discussion, to adopt the
agenda and decide on the final version of its annex.

32. Mr., ALLAF (Syrian Arab Republic) said that he considered that
the adoption of the agenda did not in any way affect the order in

which the Conference would examine the vorious qguestions, and that
as the annex to the provisional agenda contained nothing relating

to the work programme of the proposed Ad Hoc Committee on Weapons

it should be completed.

33. Mr. ALDRICH (United States of America) stated that he also
was of the opinion that the Conference was not obliged to deal
with the provisional agenda items in the order in which they were
numbered, and pointed out that it had not vnreviously followed that
order. i

34, Mr. SULTAN (Arab Republic of Egypt) said that it was not

clear whether, once the annex to the provisional agenda was adopted,
the Committees would have to confine themselves to the articles of
the draft Protocols allotted to them. He drew attention to
document CDDH/23 and Add.l, of which his delegation had been one

of the co-sponsors,containing a proposal for an Ad Hoc Committee

on Weapons.

35. The PRESIDENT, in reply to questions raiced by Mr. CLARK
(Nigeria) and Mr. HAMBRO (Norway), stated that, after the provisional
adoption of chapter V of the provisional rules of procedure and of
the agenda and its annex, the Conference would be able to begin the
general debate. During that time, the Drafting Committee would
revise the provisional rules of prccedure.

36. Mr. BLIX (Sweden) said that, accordino to the provisional
agenda, a general debate would follow the adoption of the agenda,
after which the questions to be dealt with would be allotted to
the various Committees. Sweden reserved the right to sugpgest,
in due course, changes in the allotment of questions among the.
Committees. The question of protection for journalists should
also be entrusted to a Committes. He hoped that the Ad Hoc
Committee on Weapons would be set up without delay.

37. Mr. GRIBAWOV (Union of Soviet Socialist Republics) said he
was in favour of adopting the provisional agenda.
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38, The proposal for an A& Hoc Committee on Weapons (CDDH/23 and
Add.l) should be examined by the Drafting Committee, since it was
closely connected with the gquestion of the rules of procedure.

%39, His delegation apreed in principle that the Main Committees
should meet after the general debate, but considered that the
Drafting Committee and Credentials Committee could begin their
work while the general debate was proceeding.

40, Mr. KUSSBACH (Austria) agreed with the Swedish representative
on the distribution of the articles between the Committees and on

the Ad Hoc Committee.

41, The date when the Ad Hoc Committee would begin its work should
be decided upon as soon as possible, to enable the experts to make

their arrangements.

42, Mr. BRILLANTES (Philippines) said that, in accordance with
the practice of international conferences, the adoption of the
provisional agenda did not necessarily mean that the various items
had to be discussed in the order in which they apreared in the
provisional agenda.

43, He proposed the following procedure for the Conference: it
should first adopt the provisional agenda, on the understanding
that items would not necessarily be discussed in the order in
which they were listed and leaving aside the question of the
distribution of the articles between the Committees; it should
then discuss and draw up the terms of reference of the Ad Hoc
Committee; finally, it should discuss the gquestion of the
distribution of the articles between the Committees.

44, Mr. HAKSAR (India) supported the President's proposal
concerning the adoption of the provisional asenda.

45. 1In his opinion, the work on the draft Additional Protocols
was not connected with the tasks assigned to the Ad Hoc Committee:
accordingly, there was no need to draw up the terms of reference
of the Ad Hoe Committee before distributing the articles between
the Committees.

46, He sumgested that the Conference should adopt the provisional
agenda and should then decide on the distribution of articles
between the three Main Committees, after which it could begin the
general debate. Finnlly, when the Drafting Committee had submitted
its report on the rules of procedure, the Conference could decide

on the terms of reference of the Ad Hoc Committee, which could then
begin its work.
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47, Mr. MILLER (Canada), referring to the USSR representative's
statement, said that it would be preferable to discuss the proposal
to establish an Ad Hoc Committee on Weapons (CDDH/23 and Add.1l)
in plenary meeting, rather than in the Drafting Committee. He
proposed that the Conference's procedure should be to adopt the
provisional agenda, to discuss the distribution of the articles
(CDDH/5, annex), to discuss the terms of reference of the Ad Hoc
Committee in plenary meeting, to decide which Committees should
meet during the general debate, to begin the general discussion
and to suspend it for consideration of the Drafting Committee's
report on the rules of procedure when that document was ready.

48. Mr. de BREUCKER (Belgium) said that the Conference could
adopt the annex to the provisional agenda as it stood, on the
understanding that the Committees would draw up their own agendas
and make the necessary changes in the programme of work. The
Conference would then discuss the establishment of the Ad Hoe
Committee on Weapons.

49, The PRESIDENT proposed that the Conference should adopt the
provisional agenda (CDDH/5) except for the annex, on the under-
standing that it would not be obliged to discuss the items in the
order given in that document. :

It was so agreed.

50. The PRESIDENT proposed that the Conference shculd first discuss
the programme of work of the Committees (CDDH/5, annex), then the
terms of reference of the Ad Hoc Committee on Weapons and, finally,
the question of simultaneous Committee and plenary meetings.

It was so agreed.

The meeting rose at 12.25 p.m.
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SUMMARY RECORD OF THE NINTH PLENARY MEETING
held on Monday, 4 March 1974, at 3.15 p.m.

President: Mr. Pierre GRABER  Vice~President of the
Swiss Federal Council,
Head of the Political
Department

In the absence of the President, Mr. Kussbach (Austria),
Vice~President, took the Chair,.

TRIBUTE TO THE MEMORY OF MR. CARL JACOB BURCKHARDT

On the proposal of the Chairman, the members of the Conference
observed a minute's silence in tribute to the memory of Mr. Carl
Jacob Burckhardt, ex-President of the International Committee of
the Red Cross, ex-Minister of Switzerland to France and a great
historlan. e

ADOPTION OF ‘THE PROGRAMME OF WORK CONTAINED IN THE ANNEX TO THE
PROVISIONAL AGENDA (agenda item 6) (CDDH/5)

1. The PRESIDENT said that at the eighth meeting it had been
decided to adopt the provisional agenda (CDDH/5), except for. the
annex. An amendment had been proposed to the programme of work
of Committees as listed in the annex, and he would invite the
representative of Sweden to explain it. :

2. Mr. BLIX (Sweden) said that, in the view of his delegation,

the programme of work as it stood placed a heavy burden on Committee
II7T. He nccordingly proposed that item (b) dealing with the
sreatment of persons in the power of a party to the conflict, to
which articles 63=69 of draft Protocol I (CDDH/1l) referred, should
be transferred to Committee I, with the exception of article 66.
Committee I was concerned with the same subject under item (b) in
relation to articles 6-10 of draft Protocol II (ibid). . The
transfer of work under articles 63-65 and 67-69 of draft Protocol

I would considerably lighten the burden of Committee ITII. Moreover,
under Committee III's programme of work, item (a), article 32 of
draft Protocol II corresponded to article 68 in draft Protocol I,
and might thus also be referred to Committee I. He further
proposed that the treatment of journalists in areas of armed
conflict be also referred to Committee I.

3. Mr. HAMBRO (Norway), Chairman of Committee I, said he considered
that hls Committee had sufficient work to do alreadv and that it

was too early to know which Committee would have the heaviest
workload. The question might later be referred to the General

Committee,
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4, Baron van BOETZELAER van ASPEREN ({(Netherlands) said the
amendment proposed by the representative of Sweder seemed practical,

provided some flexibility was allowed as suggested by the repre~
sentative of Norway.

5. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said he
preferred that the work programme of the Committees as outlined in
the annex to the Provisional agenda be maintaired.

6. Mr. CALERO-RODRIGUES .(Brazil) said he sympathized with the
idea underlying the amendment proposed kv Sweden but feared that
discussion of it might lead to further waste of time on guestions”
of procedure. '

T+ ~Mr: SHAH -(Pakistan).said_he agreed with the reprbsentatlve of
the Soviet Union..- - .

8. Mr. de BREUCKER (Belvlum) asked that elther ‘the Sweglsh
amendment be adopted as soon as possible or that the programme’ of
work be maintained in its present form, with freedom for the
Conference to return to the point 1ater if one of the Committees
appeared to be very advanced in its work.

9. Mr. BLIX (Sweden) said that to facilitate matters he would
not press his proposal provided that Committees I and III did not
deal with their respective items (b) urtil thev had consulted each
other.

10. Mr. SULTAN (Arab Republic of Egypt), Chairman of Committee
IIT, suggested that item (b) be dealt with last by each Committee

so that it might later be allotted to either Committee I or’
Committee IIT.

"11. The PRESIDENT said that that suggestion seemed acceptable.

The annex to the provisional agenda was adopted.

PROPOSAL FOR AN AD HOC COMMITTEE ON WEAPONS

12. The PRESIDENT invited the representative of Sweden to
introduce the "Proposal for an Ad Hoc Committec on Weapons®
(CDDH/23 and Add.l).

13. Mr. BLIX (Sweden) said that the English version of CDDH/23

and Add.l was correct; the correct French version was CDDH/23/Corr.1l
and Add.l. The establlshment of an Ad Hoc Committee on Weapons

had already been agreed upon in principle and officers elected.

The Committee corresponded to resolution XIV, adopted by the XXIInd
International Conference of the Red Cross, held at Teheran in 1973,
and to the wish expressed by the United Nations General Assembly at
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its twenty-cishth session (resolution 3076 (XXVIII)) that the
question should be treated without prejudice to the Conference's
study of the two draft Protocols, It was not suggested that any
article contained in either draft Protocol be referred to the

Ad Hoc Committee. Two amendments had, however, been proposed to
the text given in document CDDH/23 and Add.l. The first was to
insert in the first line of the first parapraph, after the words
"an 2d hoc committee®, the words "of the whole"; the second was
to replacc the words “mandate”, in the penultimate line of the
second paragraph, by the words "work plan",

14, While the Ad Hoc Committee would enjoy the same status as the
three Main Committees, rule U7 of the draft rules of procedure :
would be applied only subsequent to the 1974 session of the
Conference. The Rapportcur of the Ad Hoc Committee would not at
present be a member of the Drafting Committee, although he might
be in 1975. During the current session, the Ad Hoec Committee
would not take anv declisions, but would besin its examination of
the "nrohibition or restriction of use of svecific categories of
conventional weapons which may cause unnecessary suffering or have
indiscriminate effects and consider all proposals ... relating to
such weapons". It would not adopt any proposals during the current
acssion, but would transmit them to the ICRC to assist the
Conference of Government Experts which the ICRC was to convene in

1974,

15. Mr. RECHETNJAK (Ukrainian Soviet Socialist Republic) said that
his delegation had already expressed its reservations in the First
Committec of the United Nations General Assembly regarding the
competence of the Geneva Diplomatic Conference to consider the
problem of the prohibition of the use of conventional weapons.

The present Conference was not an appropriate forum for the study
of the prohibition of the use of conventional weapons, a complex
problem which should be dealt with within the framework of

meneral dicarmament. Examination of the problem at the present
Conference minit prejudice the work of existing orrmans set up
specifically to Alscuss problems of disarmament and such problems
did not f~1l within the terms of reference of the Conference.

His delemation was thus unakhle to support the proposal in document
CDDH/23% and Add.1l. ' :

16. Mr. MAHOMY (Australia) said he considered that the pronosal

in document CDDH/23 and Add.l offercd a sound basis on which the

Ld loc Committec misht conduct its work at the nresent session,
providing 2s it did for an appropriate division of responsibilities
between the Ad Hoe Committee and the ICRC Conference of Government
Experts onr weapons which might cauge unnecessary sufferins or have
indiscriminate effects which would mcet later in the vear. The

Ad Hoc Committec's mandate was of particular sicnificance in terms
of international efforts to arrive at agreements in the future
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prohibiting or restricting the use of certain weapons. Australia
believed that the Diplomatic Conference afforded an appropriate
opportunity for the consideration of that question, and regarded
the possibility of restricting or prohibiting the use of conven-
tional weapons which might caute unnecessary suffering or have
indiscriminate effects as part and parcel of the broad humanitarian.
objectives of the Conference. Australia had voted in favour of
resolutions to that effect at the twenty-eighth session of the
United Nations General Assembly and at the XXIInd International
Conference of the Red Cross at Teheran.

17. He believed the Ad Hoc Committee should not be limited to
procedural matters, simply setting up machinery for future
discussions, but should afford all countries participating in the
Diplomatic Conference an opportunity of expressing their views
freely. At the same time, there was a danger in attempting to
move ahead too quickly on the issue of weaponry, since many
Governments had not had sufficient time to consider all the
questions involved in a complex balancing of military, medical,
humanitarian, legal and technical factors.

18. Mr, PALACIOS TREVINO (Mexico) said he wished to make two points.
First, it was highly desirable that the Ad Hoc Committee should be
equal in status to the three Main Committees. Since 1971 Mexico
had insisted that the Diplomatic Conference consider the restriction
and prohibition of certain conventional weapons. Secondly, the
terms of reference of the Ad Hoc Committee as set out in document
CDDH/23 represented the minimum acceptable to Mexico in view of

the terms of United Nations Ceneral Assembly resolution 3076 (XXVIII)
which invited the Diplomatic Conference”to consider - without
prejudice to its examination of the draft Protocols - the question
of the use of napalm and other incendiary weapons, as well as
specific conventional weaponc which may be decmed to cause
‘unnecessary suffering or to have indiscriminate effects, and to

seek agreement on rules prohibiting or restricting the use of such
weapons." The Mexican delegation supported the amendments

proposed by the representative of Sweden.

19. Mr. MUHONEN (Finland) said that increasing concern had been
expressed during the past few years as to how existing rules of
international law could be developed to cover modern methods of
warfare. He therefore welcomed the proposal to establish an ad hoc
committee to examine the prohibition or restriction of the use of
specific categories of conventional weapons which might cause
unnecessary suffering or have indiscriminate effects. Like many
other delegations, the Finnish delesation hoped that the proposal in
working paper CDDH/DT/2 and Add.l would be given the attention it
deserved.

20. His delegation also supported the proposal in document CDDH/23
and Add.1l.
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21. Mr. BRILLANTES (Philippines) said he regretted that his
government had not been informed of the proposal to establish an
Ad Hoc Committee on Weapons before the Conference was convened, but
he would not oppose it since that might further delay the work

of the Conference. He was grateful to the Swedish and Mexican
delegations for the clarifications they had miven. It might,
however, be preferable to state in the title and body of the
proposal that it dealt only with conventional weapons.

22. He agreed that the Ad Hoc Committee should have the same
status as the other Main Committees but wondered if the last
sentence of the document meant that it was in fact to be a
preparatory committee for the Conference of Government Experts and
its report to be the only document used in establishing the work
plan of that Conference. ' Surely the reports of the three other
Main Committees would alsoc be used.

23, He hoped the Ad Hoc Committee would not become a committee
for lost causes. He would not be inclined to give it parity of
status with the other three Committees and wished to ask the
sponsors which, if any, of the articles already allocated to those
Committees were likely to be affected by an amplification of the
very general mandate of the Ad Hoc Committee outlined in the
proposal. ‘

- 24, Mr., BLISHCHENKO (Union of Soviet Socialist Republics) said he

hardly needed to remind the Conferencc of the important contribu-
tions made by the Soviet Union to the drafting of international
instruments on the prohibition or restriction of use of .some very
dangerous weapons and its instrumentality in convening the World
Disarmament Conference. His deleration thought that the question
should be considered in the relevant United Nations bogdies or at
the proposed Disarmament Conference rather than at the present
Conference, the main task of which was to consider the two draft
Protocols to the Conventions of 1949,

25, The Ad Hoc Committee should not have the same status as the
other Main Committees, which had specific proposals before them, but
should merely be a Committee devoted to discussion and investigation.

26, His delegation was therefore unable to support the proposal
in document CDDH/23 and Add.l.

27. Mr. KHATTABI (Morocco) said that his delesation d4id not asreée
with the delegations of the Ukrainian Soviet Socizlist Republic

and the USSR that the prohibition or restriction of use of specific
categories of conventional weapons was beyond the cempetence of the
Confecrence. The composition of the bodies specifically concerned
with disarmament was restricted, even some States of preat military
importance not being represented on themn. He therefore anvroved
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the proposal in document CDDH/23 and Add.l and wondered if it would
even be necessary to convene the Conference of Government Experts
referred to in that document if the Ad Hoc Committee itself was
composed of experts.

28. Mr. GIRARD (France) sald that his Government's opinion that
decislions concerning weapons should only be taken at Government
level in the appropriate forums and its desire expressed at the
twenty-eighth session of the United Nations General Assembly that
their discussion should be entrusted to the United Nations were
well known.

29. However, it had no objection from the humanitarian point of
view to a study of the effects of some specific weapons being
started at the Conference and to a report being submitted to
Governments, which would take the action they considered appropriate.

30. The Ad Hoc Committee should therefore remain distinct from
the three Main Committees and should not undertake any drafting,
either at the current or at the second session of the Conference.

31. Mr. DOROBANTU (Romania) sald that his delegation had voted in
favour of resolution XIV at the XXIInd International Conference

of the Red Cross on the constitution of the Ad Hoc Committee. The
Committee, should, however, study the effects not only of
conventional weapons but also of all weapons which might cause
unnecessary suffering or have indiscriminate effects, including
nuclear weapons. He therefore proposed the deletion of the word
"conventional” from both paragraphs of the proposal.

32, Mr, CLARK (Nigeria) said that his delemation agreed with the
Soviet delegation that the primary purpose of the present Conference
was to 'discuss the two draft Protocols, and that measures concerning
weapon control and disarmament rightly belonged to the United
Nations Conference of the Committee on Disarmament. On the other
hand, the proposal followed logically from a decision of the XXIInd
International Conference of the Red Cross and it would not advance
the work of the present Conference if that decision were now to be
questioned.

33. The Committee was not being asked to reach decisions on
disarmament and arms control but mercly to study the effeccts of
weapons actually being used. No time should be spent on deéfining
its status. It had important work to do and its Chairman should
be a member of the General Committee.
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34, Mr. FISSENKC (Byelorussian Soviet Socialist Republic) said he
supported the reservations of the representatives of the Ukrainian
SSR and the Soviet Union. A discussion of the prohibition and
restriction of specific weapons would be outside the competence of
the Conference and prejudicial to the work of the United Nations
bodies specifically concerned with disarmament.

35. Mr, SHAH (Pakistan) said the sponsors of the proposal shculd
define precisely the intended mandate of the Ad Hoc Committee and
explain how its work would affect that of the other Main Committees,
especially in the light of articles 33 and 34 of Protocol I, whose
purpose was very similar to that of the Ad Hoc Committee.

36, Mr. HUGLER (German Democratic Republic) said that the work
allocated to the Ad Hoc Committee must not be permitted to restrict
the mandate of Committee I. There was also the danger that it
might impinge on the problems of disarmament being considered by
other bodies. In view of the specific character of its task, it
should not be given the same status as the three other Committees,
His delegation was therefore unable to support the proposal.

37. Mr. HAKSAR (India) said that his delegation was in favour of
discussing measures to prohibit or restrict the use of inhuman

and indiscriminate weapons, particularly against civilian
populations and targets, at the present Conference, It had
supported the decisions by the XXIInd International Conference of
the Red Cross and the twenty-eipghth session of the General Assembly
that they should be considered by the Ad Hoc Committee, especially
since the subject had never becn studied in depth. A start should
certainly be made before the Conference of (Government Experts met.

38. The doubts expressed by scme delegations concerning the mandate
of the Ad Hoe Committee and their desire that its duties should
consist merely in investigating the matter and reporting its
findings should be allayed by the sponsors' explanation that it was
riot intended that the Committee should make any decisions. Its
report would certainly be of use to the forthcoming Conference of
Government Experts agreed upcn by the XXIInd International
Conference of the Red Cross. However, in view of the opinions
expressed during the discussion, it might be preferable to adhere
to the language of resolution (XIV) adopted by that Conference and
to amend the second varazsraph of the proposal by substituting the

&

words "and consider"” by the phrase "and begin consideration of".

39, Mr, MENCER (Czechoslovakia) saild that, despitc the importance
vhat his country had always attached to the prohibition or
restriction of the uss of some catesories of weapons, he did not
think that the present Conference on Humanitarian Law could achieve
positive results on problems that were beyond its limited scope

and its political and legal possibilities. The problems referrecd
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to in the proposal (CDDH/23 and Add.l) seemed to him to fall
primarily within the competence of the United Nations Conference
of the Committee on Disarmament and other United Nations special
bodies. His delegation had abstained in the voting at the
twenty-eighth session of the United Nations General Assembly and
at the XXIInd International Conference of the Red Cross at Teheran

in 1973.

40, The PRESIDENT said he had been given to understand that.China
wished to support the Romanian proposal to delete the word
"conventional™ from the text of the proposal (CDDH/23). He would
now invite a represontatlve of the sponsors of the proposal to
reply to points raised in the discussion.

41, Mr. BLIX (Sweden), speaking on behalf of the sponsors of the
proposal, said that he would reply first to the question raised by
the representatives of the Philippines and Pakistan concerning the
relationship between the work to be done respectively by the

Ad Hoc Committee and Committee III, which concerned among others
article 33 of draft Protocol I. The idea was that the Ad Hoc
Committee, in accordance with its terms of reference, would deal
with the prohibition or restriction of the use of specific
categories of conventional weapons as set forth in the proposal.
Article 33 was a general prohibition and a reaffirmation of the
prohibition of the use of weapons causing unnecessary suffering,

a difficult question which had already been treated at the 1899
and 1907 International Peace Conferences at The Hague. Committee
IIT would discuss the reaffirmation and precise wording.

42. Another article that was relevant to the question of the
general prohibition of the use of weapons that might have indiscrim-
inate effects was article 46 - also to be dealt with by Committee
III - in particular parasraph 3. Neither article 33 nor article
46 (3) dealt with specific weapons, although at the turn of the
century The Hague Peace Conference of 1899 had adopted provisions
banning specific catepgories of weapons, such as The Hague
Declaration concerning the Prohibition of Dum~Dum Bullets. It was
therefore logical that, while Committee III reaffirmed the
principles, the Conference should set up an Ad Hoc Committee to
deal with specific cases of identified weapons. The sponsors
intended that the Conference should be asked to begin consideration
of proposals, although the word "begin" had been omitted from the
first sentence of the second paragraph of the proposal because it
had caused difficulties in the United Nations General Assembly.

The intention was that no decisions should be taken at the present
Conference.

43, In response to further cuestions by the representative of the
Philippines, he said that generally speaking the Ad Hoec Committee
would not be a preparatory committee for the Confcrence of Government
Experts on Wsapons to be convened later in the vear. There was
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no organic link between the Ad Hoc Committee and that Conference,
but it was hoped that the start of discussions at the present
Conference would facilitate the work of the Conference of Government
Experts. The Ad Hoc Committee's report would not be a formal

basis for the work of the Conference of Government Experts: the
International Committee of the Red Cross would prepare the plan

of work and other arrangements  for .that Conference in the light of
the discussions at the present Conference.

L, In reply to the Moroccan representative's question whether
the Conference of Government Experts was really necessary, in

view of the establishment of the Ad Hoc Committee, he said that
the Diplomatic Conference was very behind in its work and it would
be optimistic to think that it would achieve practical results.

45, With regard to the Romanian representative'’s propesal to
delete the word “conventional"™, he had noted that the representative
of China could support the proposal but that one delegation had
proposed the exact opposite. The resclutions of the XXIInd
International Conference of the Red Cross and of the United
Nations General Assembly at its twenty-eighth and previous
sessions had always been limited to conventional weapons and it
was made clear in the introduction tc the Commentary on the draft
Protocols (CDDH/3) that the latter did not refer to nuclear
warfare. He appealed to the Romanian representative not to press
his proposal. His own delegation's understanding was that the
Conference in plenary session could discuss weapons other than
conventional ones, such as weapons of mass destruction, and adopt
resolutions, but the sponsors could not accept the deletion of the
word "conventional". He had given the same answer when the
gquestion had arisen at the XXIInd International Conference of the
Red Cross and the Romanian delegation had accepted it.

46. He had already in effect replied to-the Indian representative's
proposal to include the words "and begin consideration of" in the
second paragraph of the proposal,

47. The PRESIDENT said that the Conference had ended its
discussion of the terms of reference of the Ad Hoc Committee but
had not, as he had hoped, adopted the proposal (CDDH/23 and Add.l)
by general agreement. He suggested that the meeting be suspended
for a short period to enable the sponsors and their opponents to
endeavour to reach agreement.

48, Mr. BLIX (Sweden) suggested that if representatives who had
proposed amendments did not press them, it might be possible to
adopt the proposal without a vote. '
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g, The PRESIDENT said that he had suggested the suspension for
that purpose. If no agreement was reached he would have to put
the proposal to the vote.

The meeting was suspended at 5.10 p.m. and resumed at 5.40 p.m.

50. The PRESIDENT said that since it had proved impossible to
reach general greement, he would put the proposal in document
CDDH/23 and Add.l to the vote.

The proposal for an Ad Hoc Committee on Weapons (CDDH/23 and
Add.1l) was adopted by 68 votes to none with 10 abstentions.

51. Mr. TIEN Chin (China) said that his delegation had voted in
favour of the proposal, although it thought that it was not
sufficient to prohibit only conventional weapons. Failure to
deal with other matters, such as weapons of mass destruction,
would be contrary to the objectives of the Conference.

52. His delegation would have preferred to see the word
"conventional” deleted.

53. Mr. DOROBANTU (Romania) said that his delegation had voted
for the proposal, although it believed that weapons of mass
destruction and nuclear weapons should be dealt with as well as
conventional weapons.

54, Mr. BRILLANTES (Philippines) said that he had voted for the
~ proposal in the light of the Swedish ropresentative's explanations.

The meeting rose at 6.40 p.m.
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SUMMARY RECORD OF THE TENTH PLENARY MEFTING
held on Tuesday, 5 March 1974, at 10.25 a.m.

President: Mr. Pierre GRABER Vice~President of the
Swiss Federal Council,
Bead of the Political
Denartment

In the absence of the President, Mr. de DRreucker (Belgium),
Vice=President, took the Chair.

GENERAL DISCUSSION (agenda item )

1. The PRESIDENT declared the general discussion open and, in
reply to a question by Mr. MBAYA (United Republic of Cameroon),
said that the list of speakers was not closed.

2. Mr. HAMBRO (Norway) said that an essential condition for the
success of the Conference was the realization of the fact that
law could only function within a structure of shared assumptions.
That had been the case when the Geneva Conventions of 1949 were
being prepared. In spite of considerable differences of opinion
on the problems which had emerged, 1t was necessary to face up to
the common enemy =~ cruelty, sufferine and repression.

3. His Government believed that all war victims must be protected,
whatever the political or legal classification of the conflict.

For that reason, the HNorweglan experts had proposed, at the meetings
of experts organized by the ICRC,that there should be only one
additional Protocol applicable to all armed conflicts. His
delegation reserved the right to revert to that question later.

by, Furthermore, the four Geneva Conventions of 1949 must apply

to the armed struggles of colonial peoples and to wars of liberation
and independence. Provision must be made for new mechanisms that
would permit naticnal liberation movements formally to assume

rights and obligations under the Conventions and the Protocol.

5. His Government also considered that it was necessary to

codify humanitarian rules applicable to guerrilla warfare in which
the distinction between the armed forces and the civilian population
tended to become bhlurred,

6. Prisoner-of-war status and perfidy should be redefined, and
adequate protection provided for non-combatants. His delegation
would take up once again the proposals it had submitted on that
subject at the Conference of Experts.
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7. His country, together with six other States (Arab Republic of
Egypt, Mexico, Sudan, Sweden, Switzerland and Yuroslavia), had
submitted a working paper (CDDH/DT/2 and Add.l) on wcapons that
might cause unnecessary suffering or have indiscriminate effects.
His delegation would place at the disposal of representatives at
the Conference the report and recommendations of an international
seminar on humanitarian relief in armed conflicts, orsanized in
1973 by the Norwegian Red Cross with the support of the Royal
Norwegian Ministry of Fereign Affairs.

8. Mr. SULTAN (Arab Republic of Esypt) said that, in his
delegation®s view, it was essential to adopt the two draft
additional Protccols (CDDH/1) sirmultancously, since it was important
to avoid differences in the treatment of vietims depending on the
nature of the conflict.

9. The general principles of Islamic law applicable to armed
conflicts included the following obligations: the obligation to
distinguish clearly between combatants and non-combatants, the
latter to be given genersl and complete protection; the obligation
to establish a clear distinction between civilian property and
military objectives and to give special protection to geods
essential to the survival of the civil population and installations
containing dangerous forces; the prohibition of mutilation, which
was an affront to_the dignity of the human person; the prohibition
of methods and mcans of combat likelv to cause unnecessary suffering,
and the prohibition of perfidy and perfidious weapons. A1l those
principles were set out in parts III and IV of draft Protocol I, and
in parts IV and V of draft Protocol II. His delegation would
support those texts and, if necessary, propose any improvements

that it deemed necessarv.

10. The weak point of the Gecneva Conventions of 1949 lay in their
implementation machinery. There must be greater protection,
covering all categories of States, combatants and non-combatants
alike, and not, for instance, only States with advanced technical
resources. His delegation also attached special importance to the
question of the FProtectine Power and its substitute. The ICRC
should be given all the necessary powers to enable it to perform
that function in all armed conflicts., There the ICRC was unable
to do so, it should be possiblzs to entrust that task to another
international humanitarian body.

11. Tt should he borne in mind that, at the 1949 Diplomatic
Conference for the Establishment of International Conventions for
the Protection of Vietims of War, Africa had bcen represented by
three States only -~ Ethiopia. Liberia and Egypt - whereas the
current Conference was attended by more than thirty African States.
In conclusion, he welcomed the prescnce of the renresentatives of
the liberation movements.
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12. Mr. BANNA (Lebanon) reminded the Conference of his country's
long-standing humanitarian tradition and dedication to tolerance
and of the principles underlying those characteristics, namely the
inviolability of hospitality and. promises, even in respect of the
enemy, and the priority given to the right of asylum over the

duty. to wage a just war.

13, The development of methods of warfare had provoked an attitude
of rejection in many young people and even a desire to deal with
violence by violence. The Red Cross should, without abandoning
its efforts to humanize war, increasingly strive to condemn it

and to render it odious to the conscience of mankind.

14. In conclusion, he welcomed the presence of the delegation of
Guinea-Bissau and of the representatives of the national liberation

movements.

15. Mr. LECHUGA (Cuba) stressed the extreme importance of the
Diplomatic Conference. All representatives were surely aware
of their responsibilivy. Those who were fighting for a better
world in which human dignity would be respected were also quite
rightly calling for adherence to a certain pattern of behaviour
in cases of armed conflict. The satisfaction of that demand
seemed to be a matter of conscience.

16. The physical integrity of the individual should be assured

and inviolable, and the time had come for preparing new legal
instruments to complement already existing international human-
itarian law. But there was no getting away from the fact that

the strengthening of the law would not automatically eliminate
aggression against or the exploitation of man by man. For example,
neither the Geneva Conventions of 1949 nor the texts which had
preceded them had been able to prevent mankind from being plunged
into tragic situations; the desire to strength the law was no
panacea. Only by eliminating the causes of injustice could the
sources of violence be eradicated once and for all. Technical
advances in armaments, combined with the cruel experience of recent
conflicts, had made world opinion aware of the urgent necessity

of improving humanitarian law.

17. United States imperialist aggression against Viet-=-Nam had
revealed the need to protect peoples against acts of barbarism and
had aroused the world's conscience which wished to see conflicts
rendered more humane. Those were facts which could not be ignored.
Imperialism, colonialism and neo-colonialism were ills which had

to be eliminated for ever. It was the imperialists, colonialists
and their accomplices who were guilty of genocide and who were
sowing terror among, civilian populations. Humanitarian law could
be neither safeguarded nor respected so long as concessions were
made to acts of barbarism.
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18. The legitimacy of struggles for self-determination and against
aggression had been recognized by the United Nations General
Assembly and the Fourth Conference of Heads of State or Government
of Non-Aligned Countries. Under the resolutions adopted by those
authorities, prisoner-of-war status should be extended to persons
fighting on behalf of liberation movements and organized resistance
movements.

19. His delegation was against the use of means of warfare which
spread terror and caused unnecessary suffering among the civilian
population, and considered that the Protocols to be discussed
should mention the duty of States to settle theilr differences by
peaceful means. International humanitarian law should help to
secure respect for national independence and sovereipgnty and to
consolidate world peace.

20, His delegation was particinating in the Conference in a
constructive and positive spirit, inspired by the ideals of justice
common to people struggling for their emancipation.

2l. He was glad to see the representatives of Guinea=-Bissau and
of the national liberation movements present at the Conference;
however, it was deplorable that the Provisional Revolutionary
Government of the Republic of South Viet=-Nam, which represented the
legitimate interests of the South Viet-Namese people who were
fighting to free themselves from foreign domination should have
been excluded, whereas the representatives of the Saigon administra-
tion - a vassal of United States imperialism - was still present at
the Conference. It was equally unbelievable that a regime such

as the Chilean military junta, which was perpetrating acts
condemned by the conscience of the entire world and banned by the
Geneva Conventions, should be participating in the Conference; he
wondered what world opinion would think of that situation which
seriously undermined the moral authority of the Conference.

22, Mr, LEGNANI (Uruguay) said that he fully supported the two
draft additional Protocols (CDDH/1l) to the (Geneva Conventions of
12 August 1949 which were the result of praiseworthy efforts to
restrict military operations to encounters between the military
forces of the conflicting parties and to protect war victims by
developing and reaffirming the provisions of humanitarian law in
force and by adopting additional rules. The necessary modifications
applied to all armed conflicts, whether international or not, and
the texts of the draft Additional Prctocols contained the same
provisions in that regard. In reality, the horrors of war, its
dangers and the suffering it caused were the same in all kinds of
armed conflict. '
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23, Although he did not intend to propose any basic changes in
the line or purpose of the drafts under consideration, at the

appropriate time he would submit amendments to them and for the
time being would confine himself to a brief summary of some of

these proposals.

24, It was stated in article 3, paragraph 2 of draft Protocol I,
that "... the application of the present Protocol shall cease on
the meneral close of military operations.” Yet, in view of the
fact that the consequences of war and the situations created bv
armed conflicts, did not automatically cease with the end of
hostilities, the application of the Protocol should be extended
until such situations had come to an end. Certain provisions of
the Protocols, such as those concerning extradition, should, in
most cases, continue to be applied after the end of hostilities.
Similarly, whatever the act terminating the military operations
might be - armistice or capitulation - possible violations must
be allowed for and provision must be made for the rules of
humanitarian law to remain in force even after the close of

military operations.

25. The provisions on the protection of temporary civilian medical
personnel should also be supplemcnted and extended to cover the
movements of that personnel in the performance of their duties

and return to their domicile. The existing article 15, paragraph
2 of draft Protocol I unequivocally provided that "Temporary
civilian medical personnel shall tec respected and nrotected for

the duration of their medical mission®.

26. In his opinion, the concept expressed in article 11, paragraph
1 of the same draft Protocol, prohibiting any acts harmful to the
health or well-being of the mersons protected by the Conventions

or by the Protocol, should also appear in article 15, paragraph 2.

27. He further surgested that the final phrase of the first
sentence of article 16, paragraph 3 of draft Protocol I, "General
protection of medical duties™, should be deleted. Under no
circumstances could a doctor bound by the rules of professional
ethics be compelled to give information concerning the sick and
fhe wounded undcr his care.

26, In article 33, "Prohibition of unnecessary injurv", paragraph

2, it seemed to him unnecessary to refer to "disabled" adversaries.
29. He also suggested that paragraph 2 of article 35 should be
deleted, since it was difficult to ascertain whether or not the

acts in question invited the confidence of the adversary. Moreover,
the qualification "lawful®™ did not seem to be suitabla.



CDDH/SR.10 - 96 -

30. Under article 38, "Safeguard of an cnemy hors de combat
and giving quarter"™, someone who had laid down his arms no longer
had any means of defence. That specification seemed to be
illogical, for the fact that an enemy had surrendered or had laid
down his arms implied that he no longer had any means of defence.

31. In conclusion, he wished toc stress that article 72, "Dis-
semination®, should be applied as widely as possible. . The aim of
both the Geneva Conventions of 1949 and the Additional Protocols
was to limit the effects of war and to relieve suffering. All
reasonable measures should be taken to ensure the survival of the
human race and to meet the reguirements of its safety by eliminating
unnecessary suffering and strengthening psychological resistance

to war.

32. He very much hoped that the representatives attending the
Conference and the members of the ICRC would give careful .
consideration to the amendments which he had briefly introduced.

33. Mr. OSEI TUTU (Chana) said that the Declarations and
Conventions which had been adopted since 1863, when the young Swiss
philanthropist,Henry Dunant,had launched his appeal, bore witness
to the progressive development of the principles of humanitarian
law and to the adaptation of those principles to the realities of
international life. Thus, the 1949 CGeneva Conventions had taken
into account experience acquired during the Second World War.

In its study of the draft Additional Protocols to those Conventions,
the Conference should likewise pay due regard to the changes that
had taken place during the past twenty-five years.

34, In particular, the nature of warfare had been transformed as
a result of rapid scientific and technical advances, which had
brought about the development or highly sophisticated weapons of
mass destruction. Moreover, in some regions, nationalists, and
especially those peoples whose natural and legitimate rights of
self-determination had been denied to them and whose political
consciousness had been aroused, had adopted methods of combat very
different from the tralditional ones.

35, The latter kind of struggle had been recognized by the
international community as the only way open for the oppressed to
rid themselves of colonialist domination, and it would therefore
be idle to ignore it. The draft Protocols acknowledged its
existence to some extent, but very inadequately, since the articles
on the prohibition of perfidy, the use of recognized signs and to
the identification of prisoners of war could not be applied in

that context. Accordingly, the Conference should keep the
experience of the liberation movements constantly in mind when
studying those articles.
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36. The use of new types of weapons apoeareu on the agenda of two.
1mportant conferences currently meeting in Geneva and in Vienna.

The main purpose of ‘at least one ‘of them was to 1limit the use of
strateglc arms which could result in the destruction of all mankind.
Consistently with the cont@mporarv trend of poll+1ca1 thoughty, the
Confererice should ‘declare the complete prohibition of the use of

new weapons in all confllcts. Ixperience had shown that the use of
such weapons could affect innocent civilians some distance from the
area d;rectly attacked. "Surely, prevention was better than cure.

37. 1In conclusicn, he appealed to all participants to take due
copgnizance of the existing and future international situation and
to be guided by their concern for the preservation of mankind,
rather than by military or political considerations

38. Mr. Seuk Djoun KIM (Democratic People's Republic af Korea)
said that in the view of the Korean people, who had been subjected
to every kind of suffering inherent in war, human beings were the
most valuable of all assets. History had shown that apggression
was the origin of all wars. Accordingly, the only way of reducing
loss of life and alleviating human suffering was to prevent wars of
aggression and consequently to fight against imperialism,
colonialism and racism, since it had been imperialist, colonialist
and racist forces that had used inhuman and barbarous methods to
suppress the national liberation movements of the peoples of Asia,
Africa and Latin America and had thus disrupted peace in all the

parts of the world where they operated.

39. In order to limit damage as far as possible in the case of
unavoidable conflicts, the concept of war crimes should be clearly
defined, so that the perpetrators of such crimes should be unable
either to invoke humanitarian law in their own defence or to
escape the punishment they deserved.

40. It was essential that the new rules to be laid down by the
Conference should faithfully reflect that salient characteristic
of modern times, the legitimate emancipation of subjected peoples.

41. Mr. CALERO-RODRIGUES (Brazil) said it was regrettable that
the Conference had been so delayed in beglinning its work.

42. The work of a jurist often had to be that of a craftsman.
Successful results depended not so much on proclaiming ideals as

on transforming those ideals first into principles and then into
rules, with due regard to national and international realities.
Efficacy was a particularly difficult goal to attain in natters
involving international law and the laws of war. Accordingly, the
Conference should adopt a modect and realistic approach and should
limit itself to defining rules which could be effectively applied
in situations where such application was necessary.
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43, The international community being what it was, it would be
unreasonable to expect that restrictions could be imposed on the
behaviour of States without their consent. Since the provisions
of the draft Protocols were designed to make the treatment of
victims of armed conflicts more humane, they should also correspond
to universally acceptable principles; that should present no
difficulty, to the extent to which those provisions reflected the
conscience of the international community. It should also be
borne in mind that other international bodies which were trying to
bring about the reduction of armaments and to achieve general and
complete disarmament were in a better position than the Conference
to deal with problems concerning certain weapons. The insertion
of new provisions which might be controversial would make adherence
to the Protocols more uncertain and their application problematical.
Yet it was important that as many States as possible should become
parties to the Protocols and that those instruments should be
effectively and fully applied. Their wording should therefore be
exemplary in its clarity and precision. The documents prepared

by the ICRC fulfilled that requirement to some extent, but needed
further improvement.

44, Moreover, the two draft Protocols before the Conference, like
the Geneva Conventions and the general category of international
instruments concerned with humanitarian law, differed from most
international conventions in that they were binding not only on
States parties and their agents, but on other entities and groups
and ‘on individuals belonging to those entities and eroups. On the
other hand, the draft Protocols also granted certain rights, as in
the case with article 10 of draft Protocol II concerning penal
prosecutions, which placed the courts of States on an equal
footing with the courts of groups engamed in a conflict. The
Brazilian delegation was convinced that harmful consequences might
result from the unduly general or vague anplication of that
principle.

45. It was essential, moreover, to studv certain provisions very
carefully, especially article 39 of draft Protocol II, which was
liable to prejudice the vitally important principle of non-
intervention, one of the foundations of international life. That
principle might also be threatened if it was not made clear in both
the draft Protocols, especially Protocol II, that they would in

all cases be applied with the consent of the State concerned.

46. Mr. KHATTARI (Morocco) said that his Goverment was pleased to
be able to participate actively in the work of the Conference, which
was responsible not only for adaptinm the Geneva Conventions of

1949 to the realities of the current international situation, but
also for ensuring that international humanitarian law was more
closely associated with the efforts of other bodies to achieve

peace and to eliminate the causes of all armed conflicts.
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47. During its discussions, the Conference should in all circum-
stances attach greater importance to human dignitv and the protecticn
of civilized values than to political, military or even legal
considerations.

48, The problems to be solved were indeed complex: they involved
providing essential guarantees of respect for the human beings who
were still suffering from colonial oppression, apartheid and
military occupation; putting an end to the humiliating, degradinr
and discriminatory treatment that was still being suffered by
peoples fighting for the right to sclf-determination or merely for
the right to return to their own country, and ensurins, in adequnte
conditions, the protection of the civilian population and of the
objects necessary for its survival 1in the context of the new weanons
which were being used unrestrictedly and indiscriminately in armed

conflicts,

49, In that connexion, it must be emphasized that contemporary
international humanitarian law was largely inadequate and even
ineffectual,

50. In conclusion, his delegation was essentially motivated by

the following principles: that human rights constituted an integral
part of international humanitarian law and should therefore be
respected and protected in all circumstances and without any
restrictions; that since the struggle waged by the national
liberation movements represented an aspcct of the right to self-
determination, armed combat against colonialism, racism and foreifn
military occupation should be deemed to be of the same nature as
international conflicts and, finally, that the fundamental rulec
according to which the parties to a conflict did not have unlimited
rights in their choice of methods of harminm the enemy should bhe
defined and claborated in such a wav as to ensure better protection
and applicable guarantees for the civilian ponulation.

The meeting rose at 12.35 p.m,
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SUMMARY RECORD OF THE ELEVENTH PLENARY MEETING

held on Tuesday, 5 March 1974, at 3.15 p.m.

President: Mr., Pierre GRARER Vice=President of the
Swiss Federal Council,
Head of the Political
Department

GENERAL DISCUSSICN (agenda item 8) (continued)

1. The PRESIDENT invited the Conference to continue the general
discussion.

2. Baron van BOETZELAER van ASPEREN (Netherlands) said that the
two draft Additional Protocols (CDDH/1) constituted an important
step forward in the development of humanitarian law. His
Government attached equal importance to both of them and considered
that they were inter-related to the extent that to weaken one of
them would be to impair the value of the other to the detriment of

the whole.

3. During the Conference, his delegation would deploy its efforts

in favour of solutions acceptable to a large majority of participants.
Universal acceptability was a prerequisite for the promotion of
humanitarian law. It would be preferable to seek consensus,; even

in controversial matters, rather than to force issues to a vote,

and his delegation would actively support all efforts made to reach

decisions by consensus.

b, Although it was determined to follow a course of moderation
and indulgence, his delegation would not lose sight of the fact
that the Conference was dealing with legal matters such as the
rights and obligations of those involved in armed conflicts, and
had the task of improving the quality of legal protection in a
variety of situations, some of which were covered by the existing
Conventions and some of which were not.

5. Those who had been actively involved in the development of
humanitarian law over the past century had realized that it could
only serve its purpose if no discrimination was made between the
parties to armed conflicts. The application of humanitarian law
should on no account be made dependent upon the cause of the
conflict as perceived by the respective parties. To admit that
considerations of the justness. of a war could govern the application
of humanitarian law would be to embark upon a very dangerous course
and could result in the destruction of the very bodv of law which
the Conference was endeavourine« to reaffirm and develop. His
delegation did not intend to lose sipht of the fact that the
Conference's task was to legislate for the cause of humanity, not
of particular parties to particular conflicts.
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6. Mr. ECONOMOU (Greece) said that his delegation pinned high
hopes on the successful outcome of the Conference. The large
number of participating countries bore witness to the importance
attached by the international community to the reaffirmation and
development of international humanitarian law applicable in armed
conflicts

7. His delegation was anxious that all vietims of armed conflicts,
whether international or non-international, should be adequately
‘protected against the sufferings of war. In the context of

draft Protocol I, it attached particular importance to the
protection of the civilian population and to the status of prisoners
of war. The field of application of the relevant provisions

should be studied in the light of recent experience.

8. It was indispensable that special measures.should be taken in

favour of the protection of cultural property, in particular works

of art belonging to the cultural heritage of the countries engaped

in the conflict. The same applied to the question of the appoint-
ment of Protecting Powers and of their substitute, which should be

clearly and unequivocally defined.

9. Mr. CRISTESCU -(Romania) said that it would not be possible to
ensure effective application of the instruments drawn up by the
Conference unless they were the fruit of the efforts and agreement
of all States and all the elements that might be involved in their
application. The illegal obstacle placed in the way of partici-
pation by one of the Parties to the Geneva Conventions of 1949,
namely, the Provisional Revolutionary Government of the Republic of
South Viet~Nam, was an impediment to the Conference's work and
undermined the very foundations of humanitarian law applicable in
armed conflicts.

10. His delegation welcomed the presence of the national liberation
movements which, as the authentic representatives of their peoples,
had the right to participate fully in the Conference, should be
protected by humanitarian law, and had much to contribute to its
development.

1l1. At the international level, Romania followed a consistent
policy based on the strengthening of peace and international
security, the establishment of new relationships between States
having regard to the principles of international law and national
sovereignty and independence, equal rights of States and non-
interference in domestic affairs, and the obligation of States to
refrain from the use or threat of force and to settle all their
international disputes by peaceful means.
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12. Humanitarian law and the protection of individuals durinr armed
conflicts could only be effective within the framework of over-all
protection of peoples and natlons based on respect for the rules of
contemporary international law. The right of peoples resisting
aggression in the exercise of their right to self-determination to
seek and receive support in accordance with the aims and principles
of the Charter of the United Nations was embodied in the Declaration
on Principles of International Law concerning Friendly Relations

and Co=operaticn among States contained in the annex to General
Assembly resolution 2625 (XXV), Consequently, humanitarian law
must distinguish betwecon the aggressor and the victim of aggression

and must guarantee greater protection for the vietim in the exercise
of his sacred right of self-defence.

13. Nuclear, bacteriological, chemical and biological weapons as
well as all weapons of mass destructicn should be banned. A
universal agreement on general disarmament and, in particular,
nuclear disarmament, was an urgent necessity.

14, International humanitarian law must provide for effective
protection of the civilian population and civilian objects.
Indiscriminate bomhing, reprisals, taking of hostages and all acts
of terror must be prohibited. Particular attention should be

given to the protection of objects necessary to the survival of

the civilian population, and to precautionary measures to spare the
civilian population during attacks in international armed conflicts.

15. With regard to non-international armed conflicts, account must
be taken of the need to respect the right of all peoples and States
to defend the political, economic, social and cultural system of
their cholce. States must refrain from all action designed to
overthrow znother State's system and must not intervene in the
internal conflicts or domestic or fereign affairs of another State.
The automatic application to internal conflicts of regulations
applicable in international conflicts might have negative results
and entail violation of international law and national sovereignty.
Any future internationsl regulations relating to non-international
armed conflicts must be based on recognition of, and respect for,
the sovereign rights of each State within its boundaries.

16. Mrs. MARZUKI (Indonesia) said that the principle of humanity
should be upheld and applied at the national and international
levels. In conformitv with the Indonesian national philosophy,
Pancasila, her delegation welcomed everv effort to enlarpge the
field of application of that principle.
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17. Many international and non-international armed conflicts still
took place in develovine countries. In the view of her delegation,
a more realistic approach was needed to the Fformulation of new
rules applicable in such conflizts, in line with the realitiles of
international practice, and based on the princinles of respect for
the sovereignty and integrity of all nations. The principle of
non-interference in the domestic affairs of States was most
important. In that respect, certain conditions would have to be
met before the provisions of draft Protocoil II could he applied to
non-internaticnal armed conflicts. Those conditions included
elements such as duration, degree of intensity of the conflict, and
area of occupation by the adverse narty.

15. In regard to the provisions relating to civil defence contained
in draft Protocol I, it should be noted that the character and
objectives of national civil defence systems were not the same in
all countries.

19. The final provisions of draft Protocol I should not include
any express prohibition on rescrvations to certain articles,
subject of course to the generally accepted principle that such
reservations must not be incompatihle with the object and purpose
of the agrecment.

20. Mr. GUCETLU (Yugoslavia) said that the 1949 CGeneva Conventions
marked a significant advance in humanitarian law, However, war
and aggression had continued during the nast twenty-five vears, not
only against States but also against peoples. Frightening progress
had been made in the development of both nuclear and classic
weapons. At the same time, thc international community had made
considerable progress in the promotion of human rights. There was
an inherent contradiction betwesn those two human activities, and
the task of the Conference was to eliminate as far as possible the
consequences of the former while e¢ndeavouring to extend the latter
to the exceptional circumstances of armed conflict.

21. General Assembly resolutions 3032 (XXVII), 3076 (XXVIII) and
3103 (XXVIII) formed an adequate basis for the Conference's work.
They emphasized certain hasic problems and pointed the way towards
certain solutions. Among the aquestions to be considered were those
of methods to ensure fuller application of lemal provisions in
force, the definition of military ohjectives and protected works,
protected persons and combatants, suecrrilla activities, the pro-
hibition or limitation of the use of certain weapons and methods of
combat affecting indiscriminately the civilian population and
combatants or causing unnecessary suffering, and the protection

of the victims of armed struggle for affirmation of thc right of
peoples to self-dctermination.
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22. The body of law to be drawn up should prohibit wars of B
aggression and facilitate all forms of armed and political struggle
against aggression, Special attention should be paid to effective
protection of all categories of combatants and the civilian
population, the wounded and sick, and medical and civilian protect-
ion serviges. Combatants and military objectives needed to be
redefined, and methods and means of combat to be reconsidered.
Weapons of mass extermination as well as certain categories of
conventional weapons should be banned. Biological and ecolosical
warfare, as developed more particularly in Viet-Nam, should be
placed under the ban of the new body of international humanitarian

law.

23. The question of combatants fighting to free their peoples

from the colonial yoke deserved close consideration, since the
existing Conventions were not adapted to that particular form of
armed struggle, The Fourth Conference of Heads of State or
Government of Non-Aligned Countries had recognized the need to
encourage such forms of struggle and to protect the victims thereof,
and the necessary provisions must be embodied in the new interna-
tional humanitarian'law. The best way of doing so would be %o

state that such struggles were international conflicts, as had
already been recognized in many United Nations documents.

24, The two draft Additional Protocols formed a sound basis for
the Conference's work but should be re-examined carefully in the
light of the needs of the international community as a whole. When
preparing the final version of draft Protocol II, account must be
taken of the general principles of international law, including
those of non-interference in the domestic affairs of States and
respect of the sovereignty and territorial integrity-of States.

25. The new international humaritarian law must reflect the needs
and ideas of all States irrespsctive of their size or military or
economic power, It would not be possible to supplement the 1949
geneva Conventions satisfactorily unless a common denominator
acceptable to all could be found. Armed conflicts would not cease
overnight, because the world was undergoing a crisis which the
international community was unable to solve because -of the differences
between the powerful and privileged countries and the weaker but far
more numerous countries. The Fourth Conference of Heads of State
or Government of Non-Aligned Countries had put forward some ideas
for remedying that situation. The task of developing international
humanitarian law would be long and difficult, but the Conference
could succeed in its task if all delerations were determined that

it should do so.

26, Mr. SHAH (Pakistan) said that the Geneve Conventions of 1949,
which constituted the most up-to-date and complete set of rules for
ensuring the protection of victims of armed conflict, codified
principles which had first been enunciated in the laws of Islam.
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The lesson of contemporary armed conflicts was that there was an
urgent need to supplement the 1949 Conventions and to improve the
means of applying them; his country's experience after the 1971
war had shown the need for further provisions to ensure their
observance. The role of the Contracting Parties, the Protecting
Power and the ICRC should be strengthened. The present provisions
governing the relecase and repatriation of prisoners of war (article
118 of the Third Geneva Convention), and civilian internees
(articles 132-134 of the Fourth Geneva Convention) could be breached
with impunity and the lack of any cffective check on breaches of
the provisions for humane trcatment of prisoners of war made it
possible even for the cold-blooded murder of prisoners to go
unchallenged, The precedure laid down in article 11 of the First
Geneva Convention of 1949 for the settlement of disputes through
the mediation of the Protecting Power had also proved inadequate.

27. The duty of the High Contracting Parties to respect and to
ensure respect for the Conventions in all circumstances as required
by article 1 common to the four Geneva Conventions, should be
elaborated on, to provide that efforts were made by the other
Contracting Parties to restore any party which failed to fulfil its
obligations to an attitude of respect for the Conventilons. In
that connexion, his delegation, which welcomed in principle the
provisions of article 7 of draft Protocol I, considered some
reformulation necessary and would submit an amendment for the
purpose at the appropriate time.

28. Pakistan would like the role of the Protecting Power in
implementing the Conventions and Protocols to be strengthened.
The right of a Protecting Power to intervene to verify the
application of the Conventions should be made real and effective.
His delegation intended to submit proposals to that end.

' 29. The conciliation procedurse provided for in article 11 of the
First Geneva Convention of 1949 could be totally frustrated when
one Party refused to recognize the Protecting Power designated by
the other Party; steps should be taken to remedy that weakness.

30. With a view to strengthening the obligation on the part of the
Contracting Parties to release and repatriate prisoners of war and
civilian internees, Pakistan experts at the second session of the
Conference of Government Experts on the Reaffirmation and Develop-
ment of Internaticnal Humanitarian Law applicable in Armed Conflicts,
had proposed the introduction of a new article 73A - Implementation
of essential provisions - to read:
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"The Contracting Parties shall not delay the implementation
of article 113 of the Third Convention, relative to the
treatment of prisoners of war, and articles 132 and 134

of the Fourth Convention, relative to the protection of
civilian population in time of war, and shall in no event

use the question of the release and repatriation of prisoners
of war and civilian internees in order to extract any
political or other advantage™.

31. The proposed -article had been supported by the overwhelming
majority of members of the relevant Commission but had unfortunately
not been included in the draft Protocol,

32, TFailure to comply with the provisions of article 118 of the
Third Geneva Convention of 1949 and articles 132 and 134 of the
Fourth Convention should be regarded as grave breaches of the
Convention which could lead to the right to claim damages and
punishable in the same way as other grave breaches.

33, With regard to arbitrary internment of civilians, it might
be stipulated that a civilian internee would have the right to
make a habeas corpus petition. i '

34, The inguiry procedure covering cases of death of prisoners of
war, provided for in article 121 of the Third CGeneva Convention,
was unsatisfactory: the Detaining Power, on which that article
placed the responsibility for inquiry, was seldom willing to
disclose shortcomings on the part of its own military personnel,
The procedure provided for in article 132 of the same Convention
was likewise inadequate; depending as it 4id on the consent of
both parties, which was seldom forthconing. .

35. His delegation welcomed the provision in article 33, paragraph
2 of draft Protocol I, and in article 20, paragraph 2 of draft
Protocol II prohibiting the use of weapons which caused unnecessary
suffering. The choice of weapons by combatants should be limited
and those which were particularly inhumane should be banned. His
delegation wished the new Ad Hoc Committee every success in that

connexion,

36. His delegation approved generally the extension of humanitarian
standards provided for in draft Protocol II but felt that the most
important qguestion to be considered in each case was whether the
conflict was really one of a non-international character within the
meaning of the Protocol. In his delegation's view, the concept

of armed conflict of an international character would be applicable
to an armed conflict for national liberation and for overthrowing
colonial domination, but the concept of armed conflict of a non-
international character would not be applicable to armed conflict on
the part of a racial or ethnic group against its own central
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government. Nor could any eroup of the people of a country which
had successfully overcome foreign domination and sained its
national independence legitimately claim that a movement for
secession from the national government was a strumgle for self-
determination. The necessary distinction would have to be made
in such cases.

37. Now that article 3 common to the four Ceneva Conventions of
1949 was to be supplemented by the 47 articles of draft Protocol
II, it might be appropriate to consider that article as a fifth
Geneva convention and to designate it as the "Geneva convention
for ensuring the protection of vietims of non-international armed
confliects."”

38. The Conference was called upon to perform the noble and
humanitarian task of providing protection to the unfortunate
victims of armed conflict. His delegation earnestly hoped that

it would achieve the high objectives for which it had been convened.

39, Mr, de¢ la PRADELLE ,(Monaco) said that he wished to make two
observations; the first, of a general nature, related to the two
drafts before the Conference as a whole, while the second concerned
a particular point in draft Protocol I.

40, From a general standpoint, it was desirable that the two
Protocols should be kept and remain entirely separate. The first
applied to the situations referred to in article 2 common to the
four Conventions of 12 August 1549, while the second was based on
their article 3, which some representatives and commentators, both
in 1949 and 1973, had not hesitated to Gescribe as a fifth
Convention. To establish a close relation bhetween one Protocol
and another, as was suggested by article 42, which was intrinsically
dependent on Protocol II, would lead indirectly to the study of a
possible revision of the Conventions, and that was a matter which
fell outside the competence of the Conference.

41, Not all international humanitarian law was the erclusive
monopoly of the Geneva Conventions. The two International
Covenants on human rights of December 1966 (International Covenant
on Economic, Social and Cultural Rights, International Covenant on
Civil and Political Rights and Optional Protocol to the International
Covenant on Civil and Political Rights (General Assembly resolution
2200 (XXI))), each of which contained in part I, reduced to the
solemnity of a single article, a proclamation of the right of self-
determination, restricted the exercise of the powers of constraint
by States - powers also recognized as a part of national public
order - by means of fundamental obligations safeguardinpg the
essential human rights.
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42, With regard to particular points, his delegation would follow
carefully the debates on those provisions of Protocol I and of its
technical annex which related to medical transport by air. In
1949, the delegations of Finland and Monaco had submitted and
supported amendments on the subject, but there had not been an
opportunity for a thorough discussion of them,

43, The texts adopted in 1949 for the First and Fourth Conventions
requiring a flight plan approved by all the parties to the

conflict, had not led to any progress either permanent or temporary,
in the use of medical aircraft. His delegation hoped that the
Conference would be able, at the present session, to take up that
question again with the help of experts from the intergovernmental
transport and telecommunication organizations.

44y, Mr, ALDRICH (United States of America) said that throughout
the years of preparatory work for the Conference his Government
had emphasized two fundamental objectives: better implementation
of and compliance with existing international law and development
of new rules of law that were clear, capable of being accepted by
States and capable of being applied in practice. Failure to
adhere to those objectives would create an illusion of progress
which could only obscure the reality.

45, 1In recent years, compliance with the law had not been as
general as might have been desired. - There had been repeated
refusals to comply with the four Geneva Conventions of 1949 and to
treat military personnel captured in battle as prisoners of war,

and efforts had been made to hold prisoners - in effect to hold them

to ransom in order to obtain political advantages. Forms of warfare
had been employed which seemed to make a target of the civilian
population. There seemed to have been a reversion to an earlier

age when the ransoming of priscners was standard practice and the
taking of hostages and the use of terrorism were accepted methods

of bargaining.

46. The argument that the end justified the means was the sole
defence advanced for those distressing developments, That

argument was the antithesis of international humanitarian law and

in particular, of the Ceneva Conventions, the philosophy of which
was concern not for who was right and who was wrong, but for the
protection of all victims of armed conflict, irrespcective of the
cause they supported. His Government firmly held the view that the
Conference should reaffirm the philosphy of the Geneva Conventions
and reject any efforts to introduce into the law discriminatory
levels of protection based on subjective criteria such as the just-
ness of the cause for which a particular group was fighting.

Agreed humanitarian standards must be applied equally to the victims
of war whichever cause they supported.
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47, The introduction into international humanitarian law of "just
war® concepts would inevitably result in a lowering of the
standards of protection accorded to war victims. Rare was the

man who thoughthis enemy right and even rarer the State which,

when combating a rebellion, could afford to arply international
standards to captured rcbels if by so doine it implicitly acknow-
ledged the justness of the rebels' cause or their right to self-
determination. If the Conference was to succeed in the develop-
ment of the Protocols it must make a law to protect all war victims,
friend and foe alike.

48. The Conference was a test of the possibility of making respon-
sible and acceptable law in a universal forum. The forthcoming
Third United Nations Conference on the Law of the Sea would be a
similar test. Some sceptics said that the world community had
become toc large and its interests too diverse for such conferences
to succeed and that only through conventions drawn up by like-
minded States could real progress be made. As exXamples they
pointed to the recent conventions dealing with threats to interna-
tional civil aviation. No doubt they might also point to the
first two weeks of the present Conference as proof that States
were unable to resist the temptation to pursue short-term political
interests at the expense of the substantive work of the Conference.

49, He would urge delesations to keep those concerns in mind, to
concentrate on the substance of the work of the Conference and to
cease treating the Conference as an extension of the United Nations
General Assembly, whcre special interests could be pushed. He was
disturbed to learn, for example, that certain delemations were still
trying in the work on rules of procedure to promote further the
status of naticnal liberation movements at the Confercnce. Those
movements ‘werce represented at the Conference and had the right to
participate; that should suffice. The efforts of those
delegations were a perfect example of the type of effort to

extract from the Conference the maximum of political advantage
without regard to the cost to the future of international law-making.
Governments representing hundreds of millions of people and showing
a serious interest in the development of international law would
not, in the end, permit their co-operative efforts in law-making to
be frustrated by Governments that showed little interest in the
subject and might well finish by refusing to become parties to the
agreements ultimately achieved.

50. The law-making task before the Conference was to develop and
improve standards intended to reduce suffering and to protect
those who could not protect themselves.  But the task had also a
broader purpose, that of ensuring that feelings of compassion were
not destroyed in the violence of modern war. That task descrved
the best efforts of which delemations were capable. Future
generations might not thank them if thev succceded, but would
certainly pay the price if thev failed. He appcaled to the
Conference to strive wholeheartedly for the causc of humanity.
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51. Mr. KAKOLECKI (Poland) said that although war was banned by
contemporary international law, the reality had to be faced that
armed conflicts still occurred. It was thus necessary to
develop means of protecting war victims and, as far as pnossible,
of 1limiting the horrors of military operations.

52. Poland, whose national territory twice in the present century
had become a battlefield, had partictilar reason to be interested

in the noble aims of the Conference. The methods employed against
his country during the Second World War, in which six million
Poles, most of them civilians, had been killed and 40 per cent of
the national wealth had been destroyed, had contravened the laws

of humanity on an unprecedented scale.

5%. His delegation fully sympathized with those peoples who, in
the legitimate exercise of their right to self-determination, were
fighting for their independenca. It was one of the great achieve-
ments of the international community, and particularly of the
United Nations, that armed conflicts involving the struggle of
peoples against colonial and alicn domination, and against racist
régimes were now regardcd as international armed conflicts within
the meaning of the Geneva Conventions and that the legal status of
lawful belligerent was consequently to be applied in full to
persons engaged in such struggles. That principle, which had
been set forth in United Nations (General Assembly resolutions,
reflected contemporary world juridical opinion.

54, Persons taking part in partisan warfare to defend their
country and free their territory should be given explicitly the
full status of combatant and the traditional rigid conditions for
the enjoyment of that status should be made more flexible. The
humanitarian traditions of the host ¢ountry in that respect were
well illustrated by the statement of the Swiss representative at
The Hague Peace Conference of 1899, when he had referred to love of
country as a virtue the defence of which should not be punished.

55. He welcomed the participation in the Conference of the
delegation of Guinea-Bissau and the delegpations of liberation
movements, which would no doubt have a precious contribution to
make as a result of thelr experiences. It was a matter for regret
that the Conference had failed to take the just decision to invite
the Provisional Revolutionary Government of the Republic of South
Viet=-Nam to participate as the only true representative of the
heroic people of South Viet-Nam.

56. His delegation was convinced that the majority of delegations
shared the view that until armed conflicts were entirely eliminated
from the life of nations such conflicts should be made as humane

as possible. The Conference rightly placed cmphasis on the
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protection of human rights in armed conflicts. With all -due
respect for the protection of human rights in peace-time, the aspect
which had hitherto received the major emphasis, it was in time of
war that human rights were expcsed to the greatest danger.

57. His delegation was confident that the Conference would take
an important and much needed step towards bringing up to date and
developing international humanitarian law.

58. Mr. RECHETNJAK (Ukrainian Soviet Socialist Republic) said

he welcomed the presence of representatives of the national
liberation movements, whose armed struggle apainst colonialism and
racism, now widely recoonlued as legitimate, was one of the reasons
why addltlonal principles of international human1tar1an law
applicable in armed conflict had become necessary. The exclusion
of the Provisional Revolutionary Government of the Republic of
South Viet-Nam was a gross act of discrimination. '

59. His delegation believed that any additional protocols should
confirm and develop existing conventions such as The Hague
Conventions of 1907, the Geneva Conventions of 1949 and others
limiting the use of certain methods of warfare, and should
establish provisions to reflect new conditions, but that such
provisions must be in accordance with the rules for the conduct

of warfare already laid down in international law. It was
regrettable that previous conventions had often been disregarded,
for instance by Israel in the occupied Arab territories and in its
bombardment of civilian populations in Egypt and Syria in the
October 1973 war, as well as bv the Portuguese in Angola, Mozambique
and Guinea-Bissau and by the racist regimes in southern Africa
which were continuing their crimes against peoples struggling for
independence. Unfortunately, not all States were guided by the
solemn declaration of the United Nations General Assembly
(resolution 2734 (XXV)) concerning the non-use of force in
international relations and the permanent prohibition of the use of
nuclear weapons. It was therefore important to reaffirm the
validity of the 1949 Geneva Conventions and to adopt the draft
Protocols.

60. Imperialist States trying to preserve their domination over
colonized territories were mercilessly annihilating civilian
populations and members of national liberation movements. Clearly
the provisions designed to prevent such acts needed strengthening;
and the additional Protocols should extend the rules and customs
of warfare to cover participation in national liberation strugeles.

61. At the twenty—°1 chth session of the General Assembly of the
United Nations, his country's delcgation had sponsored resolution
3103 (XXVIII) entitlcd "Basic principles on the legal status of the
combatants struggling against colonial and alicn domination and



- 113 - CDDH/SR.11

racist régimes"'. That resolution had proclaimed that such

armed conflicts were to be regarded as international armed conflicts
in the sense of the 1949 Geneva Conventions, and that the legal
status envisaged for combatants under that and other international
instruments should apply to persons engaged in such struggles.

That resolution also provided that nrisoners captured in such
struggles were to be accorded the status of prisoners of war in
accordance with the provisions of the Geneva Convention relative

to the treatment of prisoners of war, of 12 August 1949, and stated
that the use of mercenaries by colonial and racist regimes against
national liberation movements was considered to be a criminal act
and that mercenarics should accordingly be punished as war criminals,
Indeed, the General Assembly had rcpeatedly stressed the need to
reinforce sanctions against mercenaries. His delegation was
convinced that the Conference would pay the fullest attention to

the General Assembly's views.

62. Recognition in the additional Protocols that participants in
the struggle for national liberation had the rights of combatants
would not create any particular status for them or constitute
discrimination in ldw. Such recognition was merely designed to
define the rights of those strugpling against colonialism and
racism and to ensure that the provisions of the 1949 Geneva
Convention were apnlied to them.

63. With respect to the draft Protocols, his delegation would
work to strengthen the protection accorded to the civilian
population during armed conflict, and to prohibit warfare against
civilian populations as such. It was important to work out
provisions on non-international armed conflicts and to bear in
mind that intervention in the internal affairs of States under any

pretext was inadmissible.

64, While it agreed on the need to work for the prohibition of
weapons which caused unnecessary suffering, his delegation felt
that that was not a matter ‘for the Conference but rather for the
United Nations Conferencc of the Committec on Disarmament or the

World Disarmament Confercnce.

65. Mr. de BREUCKER (Belrium) said that during the hundred vears
which had elapsed since the Brussels Declaration of 1874 concerning
the laws and customs of war, many provisions relating to armed
conflicts had been accepted as objective and universal rules of
international law. The culmination of that development had been
the adoption in 1949 of the Zcncva Conventions.
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66. The tragic recurrence of armed conflict had, however, now
revealed the inadequacy of the protection granted to vietims and the
need to reaffirm and develop existing law, particularly since States
had not always respected the Conventions and had avoided using the
control machinery which they provided. Women and children had
been subjected to the same cruel treatment as combatants.

Atrocious weapons and methods of retaliation had been employed to
compel them to take part in warfare and to blur the capital
distinction between combatants and civilians.

67. The two draft additional Protocols now provided further
written rules to supplement and clarify the existing texts.

68. His delegation had listened with sympathy to the views of
those who had spoken of the struggle of the liberation movements
against foreign and colonial domination. Belgium itself had

been attacked and invaded twice in 25 years, and had fought two

just wars. But Belgium believed that the question of whether

wars were just or not must not be allowed 1n any way to influence
the application of rules designed to protect the victims of war.
Belgium would continue to apply those rules even if it were
attacked amain. Any other course of action would lead to arbitrary
treatment of combatants and civilians.

69. The Conference had to decide what was permissible in armed
conflict and what was not, how war victims could be better
protected, and how the control machinery could be reinforced.

As a special branch of international law, humanitarian law could
not make a distinction between the categories of armed conflict.
The 1949 rules, which would remain unchanged, applied to both
categories of conflict and the additional proposals should follow
their classification. Howcver, the Conference must be careful
not to make those instruments restrictive. Written international
law in no way diminished the legitimate right of States to insist
upon a wider application of humanitarian law whenever the gravity
of the situation so required. That was nothing new: it was a
practice that had been observed during the struggle for indepen-
dence of the Balkan peoples, and no one had felt the need to change
international law because of it. As far as the present-day
colonial wars were concerned, the universal conscience-of nations
should and must continue to ensure optimum use of humanitarian

law and in the future the conscience of nations must continue to
act in conflicts other than those of a colonial nature,

70. Mr. KIRALY (Hungary) said his delegation was gratified at the
presence of the delegation of the Republic of CGuinea-Bissau and

of representatives of the liberation movements, but regretted that
a delegation from the Provisional Revolutionary Government of the
Republic of South Viet-Nam had not been allowed to take part in
the Conference.
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71. The aim of the Conference was to reaffirm and develop 1icer-
national humanitarian law. Its task would be to help in working
out an international system that strongly condemned aggression and
the use of force in all international relations. With that
principle in mind, his delegation would oppose the increasing
erosion of certain long-standing provisions of international law,
the danger of which had been mentioned by many speakers. The
Conference must not forget the tragic experience of armed conflicts
over the past twenty-five years, especially during the war against
Viet-Nam. Moreover, those long-standing provisions must be
reaffirmed and developed so as to impose a more effective ban than
at present on those methods of warfare from which the peoples of
Viet-Nam had suffered for years.

72, The difference between civilians and the armed forces must be
emphasized. The two Protocols must strongly condemn economic and
ecological warfare, and at the same time ensure the protection of
the human environment. Moreover, increased support should be given
to civil defence activities and organizations, without which the
civilian population and their essential possessions could not be
adequately protected. The Additional Protocols must aim to
subordinate military advantage to basic humanitarian principles,

and to lay down definitiv> provisions for the punishment of war
criminals. '

73. The Conference should, however, differentiate between what was
desirable and what it was possible to achileve, It was obviously
desirable to prohibit weapons which ca'sed unnecessary suffering,
but that was a problem that could not be ~olved at the present
Conference: it had to be dealt with by international conferences
on disarmament, -

74, Mr. BANYIYEZAKO (Burundi) said that in 1949, when the Geneva
Conventions had been adopted, Africa had been represented hy only
three States, whereas at present it was represented by over shirty.
His delegation was particularly gratified at the presence of the
delegations from the Republic of Guinea-Bissau and the national
liveration movements. However, it resretted the absence of a
delegation from the Provisicnal Revolutionarv Government of South
Viet-Nam, whose experience would have been particularly useful to
the Conference.

75. His delegation would like to see it made clear, either in the
preamble or in article 1 of draft Protocol I, that wars of
national liberation were international in character.
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76. Draft Protocol I had been drafted with only States in mind.
But national liberation movements did not have the same economic
resources as States, and the Conference should take account of the
special conditions of the struggle for self-determination -
recognized as lawful by the international community - in article
42 of draft Protocol I. Moreover, the Conference should 1list the
weapons that were prohibited in international armed conflict.

The meeting rose at 5.35 p.m.
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SUMMARY RECORD OF THE TWELFTH PLENARY MEETING
held on Wednesday, 6 March 1974, at 10.15 a.m.

President: Mr. Pierre GRABER Vice~President of the
-Swiss Federal Council,
Head of the Political

Department

GENERAL DISCUSSION (agenda item 8) (continued)

1. The PRESIDENT announced that, lacking express regulations the
Conference would follow the rule that the right of reply was
exercised at the end of the meeting in which the right to reply
arose. He called on the representative of Moroccc who had been
unable to exercise that right at the eleventh meeting through lack

of time.

2. Mr. KHATTABI (Morocco), replying to the statement by the
representative of Monaco, said that he thought it necessary to point
out that at the tenth meeting he had said that human rights were an
integral part of international humanitarian law. What he had had
in mind was more than a simple allusion to the Universal Declaration
of Human Rights. In that context, his delegation placed its trust
in the eminent jurist, Mr. Jean Pictet, who, in his book on The
Principles of International Humanitarian Law and the protection of
war victims, had sald that international humanitarian law in its
wide sense was made up of all international legal provisions,
written or customary, which guaranteed respect for the individual
and his personal development.

3. Mr. CLARK (Nigeria) noted with satisfaction that, thanks to
consultations within the regional groups, it had been possible to
draw up a well-balanced list of members of the General Committee.

He especially welcomed the appointment of a member of the delegation
of the Republic of Guinea-Bissau as one of the Vice-Presidents of

the Conference.

i, The convening of the present Conference was proof that the
international community acknowledged the need to make a concerted
effort to reaffirm and develop the rules of humanitarian law
applicable in armed conflicts. The Conference was going to base
its work on the 1949 Geneva Conventions, which represented the

most comprehensive set of rules applicable in armed conflicts.
However, those Conventions needed updating. Thanks to the studies
and consultations undertaken by the ICRC the Conference now had
before it two draft additional Protocols which offered a point of

departure for fruitful work.
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5. During its discussilons, the Conference should not forget that
the Geneva Conventions were a product of European experience and
history. But nearly half the countries invited to the present
Conference, including Nigeria, had not participated in the drafting
of those Conventions. Newly independent States had not hesitated
to accede to those Conventions, while even during the national
liberation struzgles the colonizing Powers which had signed those
very Conventions had often failed to observe them. His country
wished to reaffirm its faith in the humanitarian principles of

the Conventions and to contributce, so far as possible, to the
development of new texts that would better conform with contemp-
orary needs.

6. Nigeria had experienced civil conflicts in which it had
endeavoured to apply strictly the rules of humanitarian law. An
Operational Code of Conduct, drafted and issued in vernacular
languages by the highest authority of the land, had been widely
disseminated among all the Nigerian armed forces. Nothing had
been done to make the task of national reconciliation difficult.
The only objectives were military ones. A team of international
military observers had visited the zones of conflict and reported

on the conduct of the Federal Nigerian Army. The Nigerian
Government would therefore be able to provide more than 2
theoretical contribution to the Conference. It was nevertheless

important that the new international humanitarian law should be
universally applicable.

7. Modern law had come a long way since the adoption of the
Universal Declaration of Human Rights. The right of peoples to
self-determination had beecn recognized, as had the lawful nature of
peoples' struggles for independence. The new international
humanitarian law would have to take account of new concepts embodied
in various conventions and international instruments, as well as

in certain United Nations resolutions. '

8. The Conference would have to take into consideration a number
of situations that had not becn foreseen by the authors of the
1949 Geneva Conventions. The rights of national liberation
movements had been recognized and it was gratifying that the
Conference had decided to invite them to participate fully in its
deliberations, South Africa, on the other hand, should not
participate in the Conference since it was not complying with the
principles of humanitarian law.

9. He hoped that all the participating delegations would try to
ensure the success of the Confercnce.

10. Mr. MARTIN HERRERO (Srain) said that the Conference would have

to deal with particularly difficult subjects, as had been demonstrated
by the obstacles it had alreadv had to overcome. There had been
much talk of Yconsensus", hut it seemed to him that that procedure




- 119 - CDDH/SR.12

involved a certain risk since the results obtained were sometimes
very tenuous and frequently constituted a way of postponing
solutions to problems. The system of regional groups represented
a certain advantage to the extent that it enabled ideas to be
exchanged and points of view to be harmonized, but that procedure
should be resorted to only in the preparatory work since, in the
final analysis, it was essential that States indicate explicitly
their opinions and approve texts that were clear. During the
preparatory conferences, his delepation had stressed the necessity
of defining the fundamentals with clarity. That was not always
possible, but, in that case, it was essential to produce provisions

that would be as precise as possible.

11. The Conference had before it two draft Protocols additional

to the 1949 Geneva Conventions. In view of the lack of time, his
delegation hoped that the examination of draft Protocol II would

be postponed until the second session of the Conference. He
recognized that the two instruments were based on the same
principles, but that did not constitute a reason for confusing them.
They should be dealt with separately. Furthermore, the new
instruments should go beyond the principles contained in the Geneva

Conventions.

12. He expressed his satisfaction with the proposal concerning

the setting up of an ad hoc Committee on Weapons which would be
responsible for examining the question of prohibition or restriction
of use of specific categories of particularly destructive conven-
tional weapons. His country, in view of 1ts geographic situation,
was especially desirous that that question be examined with
considerable attention. In general, his delegation, which had
already participated in the work of the two Conferences of Govern-
ment Experts on the Reaffirmation and Development of International
Humanitarian Law Applicable in Armed Conflicts, hoped to be able

to make a useful contribution to the discussions.

13. Mr. PI Chi-lung (China) said he was glad that the represent-
atives of Guinea-Bissau, the Palestinian Liberation Organization
and the national liberation movements had obtained the right to
participate 'in the Conference. The oppressed natlions and peoples
of the world were awakening and the third world was playing an
increasingly important role in international affairs. China
regretted, however, that the Provisional Revolutionary Government
of the Republic of South Viet-Nam had not been admitted to the

Conference.

14, Since the conclusion of the Geneva Conventions in 1949, the
world situation had undergone great changes. Many countries had
achieved independence and had thrown off the colonial yoke. It
was therefore essential to supplement and develop the 1949 Geneva
Conventions in order to adapt them to contemporary requirements.
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15. Wars were divided into two kinds, just and unjust. Imperial-
ism was at the root of all wars of aggression. While imperialism
persisted in the world, there would always be the danger of war.
The two world wars launched by imperialism had inflicted tremendous
losses of 1life and property on the peoples of the world. The
first step in protécting victims of international armed conflicts
was therefore to condemn imperialist policy of aggression and to
mobilize the people of the world in a resolute struggle against the
policies pursued by the imperialist countries. Moreover, a
distinetion between just and unjust wars, should be made in the

new Protocols.

16. Another major issue was the affirmation of the legal status
of wars of national liberation. Since the Second World War, many
oppressed nations had overthrown the criminal domination of
imperialism and c¢olonialism and a whole group of newly independent
States had emerged one after another. Armed struggles for
national liberation had developed in Asia, Africa, and Latin
America., Wars for nationalliberation were just and should be
supported by all countries that upheld justice.

17. The legal status of wars for national liberation had been
acknowledged in the principles of the Charter of the United Nations
and in resolutions of the United Nations General Assembly. The
Conference should heed the wishes expressed by the representatives
of many third world countries, since otherwise the Protocols

would not reflect the requirements of the times.

18. The imperialists and colonialists had used inhuman genoccidal
weapons and barbarous methods:of combat. The super Powers, which
were contending for world hegemony, were mass-producing lethal
weapons, particularly nuclear weapons, which must be prohibited.
Yet the super Powers were frantically opposing the complete
prohibition and total destruction of nuclear weapons, because they
wished to act as overlords in the world. They nreached disarmament
while continuing to increase their arsenals. The new -Protocols
should unequivocally provide for the prohibition and destruction of
nuclear weapons and the nuclear Powers, primarily the two super
Powers, the Union of Soviet Socialist Republics and the United
States of America, should guarantee that they would in no circum- .
stances use nuclear weapons, particularly against non-nuclear
countries and nuclear-weapon-free zones.

19. Being fully awarc of the importance of the principle of respect
for State sovereignty and non-interference in the domestic affairs
of other countries, his delegation considered that all measures
concerning the protection of the viectims of war should be based on
that principle.
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20.. In view of the ambiguity of the phrase "non-international
armed conflicts", which was open to different interpretations,

his delegation could understand the questions and doubts that had
been expressed in that regard and therefore considered that

draft Protocol II, which applied to civil war, gave rise to funda-
mental problems. Accordingly, the Conference should concentrate
its discussion on draft Protocol I and leave draft Protocol IT,

aside for the time being.

21. In conclusion, he pointed out that the Royal Government of
National Union of Cambodia under the leadership of Prince Norodom
Sihanouk was the sole legal Government of Cambodia and that the
Lon Nol "c¢lique"™ had no right whatsoever to take part in the

Conference.

22, Mr. GRIBANOV (Union of Soviet Socialist Republics) said that
the development of humanitarian law was now entering a decisive
phase, at a time when the international situation was favourable.
Progress had been achieved in checking the armaments race, the
numbers of bilateral and multilateral agreements and political
consultations between States with different social regimes were
inereasing, and peaceful coexistence and economic, scientifiec,
technical and cultural co-operation were being strengthened.

Peace had been or was on the way to being re-established in
Viet-Nam and in the Middle East. The international situation

was marked by an easing of tension. At the same time, 1t must

be admitted that acts of aggression and violations of humanitarian
law were still being perpetrated in the Middle East and in terri-
tories remaining under colonial domination, and also in Chile,
which was undergoing a reign of terror condemned by the whole world.

23. There were shortcomings in both .the draft Protocols, particu-
larly the omission of provisions to strengthen the protection of
guerrillas and fighters in national liberation movements. His
delegation considered that the Geneva Conventions of 1949 should

be applicable to that category of combatants. The texts should

alsc be more explicit on the subjccts of the status of prisoners

of war, the punishment of war criminals, civil defence, the
protection of civilian objects and the protection of the environment.

24, His delegation was of the opinion that problems concerning
various types of weapons were beyond the competence of a Diplomatic
Conference on Humanitarian Law, but should be dealt with by United
Nations organs and by a World Disarmament Conference. The parties
to a conflict did not have an unlimited right to choose the methods
and means of combat. The Soviet delegation would submit specific
proposals on that subject at the appropriate time; it considered
that war criminals should not be entitled to the status of prisoners
of war, that measures to prohibit weapons for use against civilian
populations should be strengthened and that those populations should
be protected against torture and internment.
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25. It was regrettable that the Democratic Republic of Viet-Nam
and the Provisional Revolutionary Government of the Republic of
South Viet-Nam were not taking part in the work of the Conference.

26. Finally, a certain delegation had asserted that the Soviet
delegation had opposed the prohibition of weapons of mass destruc-
tion. That statement was an absurd and false fabricaticn. On
the contrary, it had been at the initiative of the USSR and other
socialist countries that the Convention on the Prohibition of the
Development, Production and Stockpiling of Bacteriological
(Biological) and Toxic Weapons and Their Destruction (General
Assembly resolution 2826 (XXVI), annex) had been adopted. More-
over, the USSR had declared itself in faveur of convening a world
disarmament conference and of the prohibition of nuclear weapons:
it might well be asked why China had stubbornly opposéd the convening
of a disarmament conference and why it had not signed the Treaty
banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and
Under Water of 5 August 1963.1/ While setting themselves up as
advocates of disarmament, the rulers of China were trying to hamper
all measures directed towards checking the armaments race and were
continuing to pollute the atmosphere by nuclear tests.

27. Mr. GIRARD (France) sald that in widening the scope of the
Geneva Conventions of 1949, the ICRC had undertaken the complex

task of reconciling the humanitarian needs of nations and the
requirements of national security. His country took those
contradictory requirements into account in its search for a solution
of 'the new problems which had arisen in the past twenty-five years.

28. Without dwelling on the merits and shortcomings of the rules

of law currently in force, he emphasized that those rules had been
developed over a long period by States which themselves had
experienced many vicissitudes. Indeed, the fight for independence
was as old as the world and international law represented a gradual
victory by nations that had carricd on that fight over the centuries.

29. He considerced it essential that the new rules should be
accepted by all States. Nevertheless, the special character of

the humanitarian sphere might justify introducing a certain freedom
of procedure which would not be suitable in traditional inter-
national instances. While he appreciated the need for the universal
application of international humanitarian law, he considered that

fhe Conference should adhere to the fundamental principles of that
law. The first of those principles was the normative character of
humanitarian law: humanitarian standards should be capable of

being applied in all circumstances. Furthermore, those standards

1/ United Nations Trcaty Series, vol. 480, Mo, 6964.
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must be realistic and everyone who subscribed to them must be
determined. to observe them and should be capable of applying them.
It was also essential to avoid half-measures which allegedly settled
a problem but in fact merely provided a sham sclution.

30, Mr., ABU-GOURA (Jordan) said that the fundamental task of the
Conference was to explore means of alleviating human suffering.

It was essential, first, to ensure the application of the Geneva
Conventions and the Protocols by all those who had signed them;
secondly, to strengthen the position of the ICRC by giving it more
extensive powers to enable it to carry out its humanitarian tasks
as effectively as possible; thirdly, to support the national
Societies in the exercise of their humanitarian activities; and
lastly, in the event of delay in the appointment of--the Protecting
Power, to entrust those responsibilities tc the ICRC,

31. Mr. ALI (Iraq) said it was distressing that technical
developments had led to the production of biological and nuclear
weapons capable of destroying mankind.

32, In the opinion of his delegation, the principles that had to
be stressed were the protection of the civilian population in
armed conflicts; the prohibition of nuclear, biological and
chemical weapons and of certain conventional weapons of mass
destruction; the definition of the distinction between military
objectives and civilian objects; the formulation of rules which
would be flexible enough to enable members of the national
liberation movements, when taken prisoner, to be considered as
prisoners of war; and the need to ensure that the principles of
humanitarian law were respected by all parties to armed conflicts
and to establish machinery for that purpose.

33. Mgr. LUONI (Holy S2e) said that his delegation gave absolute
priority to the preparation of international legal instruments for
the protection of the civilian population in armed conflicts. The
Church, through its universal mission of service to mankind and the
experience of humanitarian aid that it had acquired over the
centuries, was prepared to collaborate in all efforts to protect
the human person. It reaffirmed that it was in favour of the
widest possible participation in the Conference and sincerely
regretted any derogation from the principle of universality.

34, War could never be a Just solution of problems. Peace must
be sought through negotiation. The problem of the just or unjust
war was a thing of the past and it would be extremely dangerous to
introduce such a distinction into the Protocols.

35. Although it had to be recognized that wars still existed, their
character had changed and the proporticn of civilian victims was
currently four times higher than that of combatants. It was there-
fore essential to draw up international instruments which would put
an end to the massacre of innocent people.
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36. While congratulating the ICRC jurists on the texts they had
prepared and commending the work of the League of Red Cross
Societies, his delegation did not wish a monopoly to be created
in relief activities in cases of armed conflict. It would like
the usefulness and necessity of other voluntary relief organiza-
tions - religious and other - to be clearly recognized.

37. His delegation, like some others, thought it might be advisable
to provide for a substitute for the Protecting Power which could
undertake certain important duties in co-operation with that

Power and by agreement with the parties to the conflict,

38. Mr. BRILLANTES (Philippines) considered that the fundamental
task of the Conference should be to achieve a realistic, dynamic
and acceptable balance between humanitarian law and the exigencies
of military operations.,. But if it were to be decided that in
order to achieve that balance humanitarian law should prevail over
the exercise of national sovereignty and the protection of national
interests and territorial integrity, was there not a risk of
encouraging recourse to violence and armed conflicts? It was not
within the reach of the Conference - and it was not its task either
- to abolish the instruments of war, But at least it should, in
all good faith and good will, and with the exercise of moderation
by all its members, endeavour to minimise the sufferings and
horrors which lay in the wake of armed conflict, and of which, in
the final analysis, only man was the vietim.

39.. Mr. RECHNAGEL (Denmark) said that, in the opinion of his
delegatlon, the two draft Additional Protocols to the Geneva
Conventions of 1949 represented a constructive and realistic
working basis. Draft Protocol II represented a major effort to
meet the nced for further development of the existing rules with
regard, for instance, to conflicts which were not clearly of an
international character. Contrary to what had been arsued, his
delegation believed that the distinction between international

and non-international conflicts not only followed from the wayv in
which the international community was currently organized, but was
also based on practical considerations. To extend the scope of
the rules applicable in certain armed conflicts beyond what the
parties to the conflict were able to observe would have the effect
of weakening confidence in international law as a useful means of
promoting respect for human rights in armed conflicts.

40, It should be borne in mind that the Geneva Conventions in no
way affccted the legal status of the parties to a conflict or that
of the territories over which theyv exercised authority. The
purpose of those instruments was the protection of individuals, not
the settlement of disputed questions of sovereignty or the lesal
status of the parties under intcrnational law; that principle had
been reaffirmed in the twoe draft Protocels.
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41, With regard to the substantive rules in the two drafts, his
delegation considered that since modcrn warfare had considerably
inecreased the suffering of non-combatants, the Conference should
concentrate on those provisions which dealt with the protection of
the civilian population. In so doing, a balance had to be struck
between humanitarian considerations and demands and nilitary
realities. The rules governing the behaviour of combatants and
methods of warfare should be formulated with due regard for those
who did not take part in the hostilities. The distinction between
combatants and non-combatants and between military objectives and
civilian objects should therefore be maintained. That was the
purpose of article 43 of draft Protocol 1.

42, With regard to restriction or prohibition of certain means of
combat, the ICRC confined itself to the basic rules of:- the Law of
The Hague. In that respect, his delematicon considered that the
efforts already undertaken to restrict or prohibit the use of
certain conventional weapons that might cause unnecessary suffering
or have indiscriminate effects should be continued with a view to
reaching wide agreement on the adoption of certain control measures.
It might be advisable to have a separate instrument to regulate

the use of certain conventional weapons.

43, Where control was concerned, the question was whether a
realistic solution could be found te compensate for the system of
Protecting Powers, which had unfortunately failed to function
satisfactorily. The ICRC was sugpesting that in some cases it
could act as a substitute for the Protecting Power and that the
parties should be¢ bound to accept its offer. The proposed
procedure might considerably strengthen the system of scrutiny
provided for in the Geneva Conventions. If agreement could not
be reached on the ICRC proposals, it might bc vossible to set up
an international body similar to the Office of the United Nations
High Commissioner for Refugees for performine the functions
normally incumbent on Protccting Powers.

4y, In the view of his dclegation the draft Protocols were vitiated
by the fact that they contained no provisions concerning the
establishment of procedures for inquirv into and settlement of
disputes arising from violations of either the existing rules or

the proposed new rules.

45, Mr. ALZAMORA TRAVERSO (Peru) said he hoped that the partici-
pation of the countries of the whole world would provide the work
of the Conference with a wider and firmer basis. The presence of
newly-indeperdent countries, such as Guinea-Bissau, and of the
national liberation movements was significant in that respect.
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46, The development of weapons and advances in science and
technology placed at the service of destruction made it essential
for the Conference to extend still further the protection offered
to victims of war, It should nct, however, confine itself to
attempts to contain and humanize conflicts, but should also put an
end to the escalation of material means of destruction. With
that object in mind, the President of Peru had recently proposed
that the Latin American Governments should freeze their purchases
of armaments for the next ten years and devote the resources thus
released to economic and social development programmes.

47, Mr. PROM (Khmer Republic), specaking in cxercise of the right
of reply, said he regretted that the representative of Communist
China had raised the Khmer problem, thus diverting the Conference
from its noble humanitarian purpose and interfering in the affairs
of the Khmer Republic. '

48, Quoting from a statement made by the Chinese Minister for
Foreign Affairs at the twenty-sixth session of the United Nations
General Assembly in which China itself had stigmatized the
interference of foreign countries in its internal affairs, he
pointed out that, by defending thc intcerests of the former
Cambodian Head of State, Norodom Sihanouk, who had been legally
deposed by the Khmer people, China was not practising what it
preached. )

The meeting rose at 12.35 p.m.
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SUMMARY RECORD OF THE THIRTEENTH PLENARY MEETING
heid on Wednesday, 6 March 1974, at 4.10 p.m.

President: Mr. Pierre GRABER Vice=President of the
Swiss Federal Council,
Head of the Political
Department

In the absence of the President, Mr, Miller (Canada),Vice-
President, took the Chair.

GENERAL DISCUSSION (agenda item 8) (continued)

1. The PRESIDENT invited the meeting to continue the general
discussion.

2. Mr. JOHNSON (Togo) said that the world situation had evolved
and radical changes of attitude had taken place since the Second
World War. Modern weapons had become increasingly complex and
frighteningly effecctive, indeed, the whole nature of war had become
more brutal, barbaric and unjust, strikine men, women, children,

the aged and the sick indiscriminately. Belligerents using the
latest weapons of mass destruction could now wipe out all vegetation
and life over vast arecas.. It was thercfore obvious that the

Geneva Conventions of 1949 needed to be brought up to date to deal

with such a situation.

3. His delegation wished to draw attention to the plight of tens
of millions of people in varicus parts of the world, especially in
southern Africa, who werc victims of colonialism and apartheid to
which they were subjected by regimes .which had nevertheless signed
the 1949 Geneva Conventions and which continued to deny individuals
their fundamental human rights. Those peonle, who were now
fighting for frcedom, justice and human dignity, must be helped

to assert their inalienable right to self-determination. He
welcomed the prescence of the representatives of Guinea-Bissau and
of the national liberation movements, whose hard-won experience
would contribute to the strengthening of international humanitarian

law.

by, Mr, OGOLA (Ugnanda) said that the presence of so many African
countries at the Conference was especially gratifying, since they
represented the new Africa which, having shed the yoke of colonialism,
was now able to play its true role in the formulation of interna-

tional humanitarian law.

* Incorporating document CDDH/SR.1%/Corr.l
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5. The past twenty~five vears had witnessed wars of aggression in
Korea, Viet-Nam and the Middle East, the last of which had caused
an entire generation of Palestinians to be born and bred in refugee
conditions. In such circumstences, war was inevitable and peace
could only be achieved under conditions of justice. The aim of
any international humanitarian law must therefore be to obtain
justice for all. His delegation therefore regretted the absence
of the Provisional Rewolutionary Government of the Republic of
South Viet=-Nam, which would have provided invaluable information

on modern warfare, but welcomed the representatives of Guinea-Bissau
and of the national liberation movements, whose struggle for
freedom indeed represented conflicts of an international nature,
although he would have preferred the articles on the status of
liberation movements to be included in draft Protocol I rather

than 11 draft Protocol II.

6. He strongly supported the view that in defining the conditilon
and status of prisoners of war, no distinction should be made
between regular armies and frecedom fighters. He hoped, on the
other hand, that a clear distinction would bec made between civilian
objects and military objectives and that the Conference would
ensure maximum protection for civilian populations. He therefore
welcomed the establishment of the Ad Hoc Committee on Weapons,
since the use of such weapons as napalm, defoliants and incendiary
bombs should be prohibited.

7. Mr. ALVAREZ-PIFANO (Vecnezuela) said that his delegation was

of the same opinion as other delegations that it was necessary to
reaffirm and develop international law at present in force concern-
ing human rights in armed conflicts in order tc complement already
existing norms by new ones which would take into account the
evolution that had taken place in the technicue and methods of
warfare.

8. Since the establishment of the international humanitarian
rules contained in The Hague Conventions of 1899 and 1907, the
Geneva Protocol of 1925 and the Geneva Conventions of 1949, the
destructive power of weapons had achieved notable proportions, at
the same time as human rights had attained considerable progressive
development in accordance with the principles laid dcwn in the
Charter of the United Nations. It was thercfore in the lipht of
those two factors that international rules concerning human rights
in armed conflicts must be developed and defined.

9. Another factor of special importance in the ¢xamination of
that branch of humanitarian law was the experience gained from the
difficulties cncountered in the effective application of the
cxisting rules. Indeed the ICRC had acknowledgmed the existence
of a number of gaps where the application of that right was
concerned.,
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10.  The delegation of Venezuela also recognized the necessity to
humanize in increasingly mreater measure the rules applicable in
armed conflicts, and considered it essential to find appropriate
formulas for alleviating the suffering caused dy such conflicts

and to protect non-combatants znd civilian objects. In particular,
it considered it desirable to promote the restriction of the use of
certain weapons which caused unnecessary suffering or mlvht produce

indiscriminate effects.

11, As regards the strengthening of procedures for the execution
and control of the application of international humanitarian law,
his delegation welcomed the suggestion of the ICRC that that organ-
ization might act as Protecting Power, and felt that the Red Cross,
as was well observed in the introduction to the draft Additional
Protocols to -the Geneva Conventions of 1949, had remained stecad-
fast to the spirit in which, since 186L, it had demanded for the
benefit of individuals guarantees con51stent with the dictates of

humanlty

12. Venezuela, in conformity with its anti-colonialist position
and its support for peoples fighting against racial discrimination
and apartheid, viewed with sympathy the proposal that the rules
applicable in armed conflicts should be extended to peoples under
a colonial régime fighting for their independence. That attitude
would be in accordance with the United Nations General Assembly
resolutions which recognized the rlght of peoples to fight for
self-determination and the progressive development of human rights.

13. His delegation considered that the draft Additional Protocols
to the Geneva Conventions of 1949 constituted a solid basis for the
work of the Conference.

14, Mr. PALACIOS TREVINO (Mexico) said he also agreed that the
draft Additional Prctocols provided a sound basis for the work of
the Confercnce. The c¢xisting law should be strengthened and new
additions and improvements made, so as to make a real contribution
towards the alleviation of suffering caused by armed conflict.

He was gratified at the participation of the Latin American
countries and of the national liberation movements, whose struggle
had become a matter of international concern.

15. Important points for consideration were the appointment of a
Protecting Power to ensure the application of humanitarian law,

the definition of military objectives, the protection of the
civilian population, in the light of the new methods of warfare,
problems of guerrilla warfare and the definition of armed conflicts
of an international character. What was more important than scek-
ing to improve the conditions of the wounded was to restrict the
use of weapons which caused unnecessary suffering or had indis-
criminate effects. For that purpose, the communication from the
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Swedish Government contained in working paper CDDH/DT/2 and Add.l
might assist the work of the Ad Hoc Committee on Weapons. It was
important to agree on texts which were realistic and would help

to alleviate suffering while safeguarding each State's right to
conduct its own affairs.

16. Mr, WHANG (Republic of Korea) said that despite the non-
political nature of humanitarian law, there were still vast
differences in the views of delegations on many important issues,
The Conference must try to reach the highest level of agreement on
those 1issues,

17. Severe sanctions should be provided to deal with persons

who committed brecaches of international humanitarian law. The
ICRC should be given a more positive and broader role in the
appointment of Protecting Powers and their substitutes and in the
recruitment, employment and training of qualified personnel. There
should be maximum guarantees and protection for medical aircraft in
all areas of military operations, regardless of which forces
occupled those areas. Special attention should be given to the
protection of the civilian population and a clearer distinction
made between the civilian population and guerrilla fighters.
Humanitarian principles should take precedence over the sovereignty
of States and beyond all frontiers and idcologies, irrespective

of race, religion and politics, '

18. Mr. de ALCAMBAR PEREIRA (Portugal) said that both the
preliminary meetings of experts and the previous discussions in
the Conference had revealed certain divergencies of view concerning
the procedures to be followed to make international humanitarian:
law effective, It was to be hoped, however, that the attachment

" of all parties to the ideals o€ humanitarian law would enable an
attitude of good sense and realism to prevail. Practical human-
itarian law could only represent a balance between the dictates of
humanitarian ideals and the military necessities of States. It
would not be realistic to expect Governments to renounce their
concern for the internal and cxternal security of their countries.

19. Neutrality and impartiality were cssential prerequisites of
humanitarian law and any infraction of those basic principles would
reduce it to a mere political instrument. His delegation believed
that the ICRC had adopted the right approach and that the majority
of States were unwilling to change the basic structure of the 1949
Geneva Conventions but wished to preserve the distinction between
conflicts which had and those which had not an international
character, a distinction which was reflected in the two draft
Additional Protocols. That distinction was valid because it was
based on an cbjective difference between the two types of conflict.
Any attempt to depart in the Additional Protocols from the philosophy
which had inspired the CGeneva Conventions would lead to inconsist-
encies.
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20. Any development of international humanitarian law must respect
the principles of the sovereign equality of States and non-
intervention in internal affairs; but those principles must not be
invoked in an opportunistic manner, demanding their application in
certain cases and refusing it in others which were essentially

similar.

21. Article 43 of draft Protocol I seemed to impair the clarity

of the distinction between combatants and the civilian population
which could only harm international humanitarian law. His
delegation could not support any decisions of the present Conference
which involved a weakening of that distincticn. The privileges
granted to the civilian population must be counter-balanced by
obligations on its part; to slur over such obligations could only
encourage acts of perfidy, as a result of which both combatants

and the civilian population would suffer.

22. If humanitarian law was to be applicable, it must not only
alm at an ideal justice, but must take account of existing facts

and be acceptable by all.

23. His delegation would defer its more detailed comments on the
Protocols to a later stage of the discussions.

24, Mr. BALKEN (Federal Republic of Germany) sald that world
public opinilon expected important results from the work of the
Conference: a substantial reaffirmation and development of
international humanitarian law, an impressive demonstration of
the universal character of the Geneva Conventions by the partici-
pation of so large a number of States, and the implementation of
resolution XITII unanimously adopted by the XXIInd International
Conference of the Red Cross at Teheran demanding the adoption in
substance of the two draft Additional Protocols. Special
emphasis should be attached to three substantive questions that
called for every effort to rcach agreement.

25. The first was the problem of the protection of the civilian
population. The defenceless human being, while at all times the
victim of armed conflicts, had never been exposed to such imminent
and grave dancers as he was today. In that connexion article L6
of draft Protocol I and article 26 of draft Protocel II should be
regarded as key provisions and should be adopted.

26. The second question was the strengthening of humanitarian
protection in non-international conflicts. The second Protocol,
which dealt with those matters, raised entirely new problems for
the Conference. The delegation of the Federal Republic of Germany
considered its adoption as a wmatter of particular urgency,. since

at least forty of the fifty-odd armed conflicts which had taken
place since the end of the Second World War had not been of an
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international character. In addition, the character of an armed
conflict - whether international or non-international - might often
be a controversial nolitical issue. Draft Protocol II was
designed to establish, in all such cases, a minimum standard of
humanitarian protection in order to safeguard, in time of armed
"conflict, fundamental human rights on a level in accordance with
the international covenants on human rights. That applied in
particular to wars of national liberation - a special problem of
the present time.

27. The third question was that posed by the use of weapons which
caused unnecessary suffering or might have indiscriminate effects.
The Government of the Federal Republic of Germanv supported the
continued work of international experts dedicated to the problem
of the use of specific conventional weapons. That work might
lead to the framing of a third Additional Protocol or of a special
international instrument banning or limiting the use of such
weapons.

28. The development of .international humanitarian law would be
merely theoretical unless vigorous efforts for a better dissemin-
ation, application and enforcement of international humanitarian
law were undertaken at the same time. His Government believed
that it was by no means unrealistic to demand that armed forces and
civil defence oreganizations should be thoroughly familiar with

the rules of international law applicable in armed conflicts and
was keenly interested in a mutual exchange of experience on that
subject between the various countries.

29. With regard to the supervision of the observance of the
international law applicable in armed conflicts, the ICRC proposals
for the appointment of Protecting Powers were of considerable
significance. The Conference should accept those proposals in
order to recaffirm the institution of Protecting Power in future
international State practice.

30. The planned Additional Protocols could cover only part of the
body of international humanitarian law applicable in armed conflicts.
Essentlal questions would remain within the scope of unwritten
international law. That made it even more necessary to ensure that
the hitherto acknowledged rules of unwritten international law

were not impaired by specific clauses embodied in the Additional
Protocols. His delegation, therefore, considered that the Martens
Clause 1/ was of special importance for the reaffirmation and
development of international humanitarian law.

1/ Sec The Hapue Convention No.IV of 1907 concernine the
Laws and Customs of War on Land, ecighth preambular paragraph.
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31. The principal aim of the Conference should be to ensure the
humanitarian protection of the individual in times of armed
conflict. Such protection should be assured irrespective of

the origin of individual victims of war and of the aims pursued by
the State to which they belonged. The principles advocated and
implemented by the ICRC had made it clear that the rules governing
humanitarian protection must benefit every human being, without
any discrimination whatsoever.

32. Sir COLIN CROWE (United Kingdom) said that the practice in
armed conflicts during the last twenty years had shown that the
Geneva Conventions had often been violated and that the existing
procedures for supervising the implementation of those Conventions
were inadequate, with the result that violations had taken place
unchecked and with impunity. He hoped that the adeption of

draft Protocol I would help to rectify that state of affairs and
in particular that a satisfactory Protecting Power system with
improved ancillary machinery for implementation and enforcement
could be worked out.

33. It was an important development that draft Protocol I sought
to combine in one instrument and to expand both The Hague
Regulations concerning the Laws and Customs of War on Land 2/

and the Law of Geneva for the protection of war viectims.3/ =~ There
were convincing reasons for effectine that link and his Government
welcomed the sections of the Protocol relating to combat law and
the protection of the civilian population from the effects of
combat. It was essential, however, to ensure that the Protocol
contained adequate provisions to enable armed forces to distinguish
combatants from civilians taking no part in hostilities, otherwise
the valuable protection given to the latter might be 1ost

34. In drafting the Protocols, it was important to make quite
clear who was protected and in what circumstances, and to do so in
a way that was practicable and capable of being observed in the
heat of battle by the military authorities and the forces under
their control, The French adage that "le mieux est 1'ennemi.du
bien"™ must be borne in mind continuously. If standards were
pitched too high they mlght be regarded as unattalnable and
consequently be ignored.

2/ See The'Hague Convention No.IV of 1907 concerning the
Laws and Customs of War on. Land, annex.

3/ See the four Geneva Conventions of 1949.
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35. In framing new rules to govern the conduct of combat law, the
ICRC had been cargful to ensure that articles governing the use of
specific weapons had not been included in the draft Protocols.

His Government agreed with that approach because it considered that
it would only prejudice progress towards the uuiversal acceptance
of the Protocols if such highly controversial articles were included
in the Protocols. Much detailed work remained to be done before
the drafting of articles in a form suitable for binding rules of
international law on the prohibition or restriction of the use of
certain neo-conventional weapons could be begun. His Government
accordingly considered that the ICRC was adopting the right course
in calling a Conference of Government Experts on "Weapons that may
cause Unnecessary Suffering or have Indiscriminate Effects" later
in the year to study the question in greater depth and with the
benefit of a wider range of available cxpertise, and it would work
for an agreement on a satisfactory programme of work for these
discussions on weaponry. But it would not be appropriate for
substantive discussion of the question to be conducted in the
context of the present Conference.

36. His delegation also endorsed the ICRC's view, expressed in

the Introduction to the draft Protocols, that they were not intended
to broach problems concerned with atomic, bacteriological or
chemical warfare, which were the subject of existing international
agreements and current delicate negotiations by Governments

. elsewhere. It was on the assumption that the draft Protocols

would not affect those problems that the United Kingdom Government
had worked and would continue to work towards final agreement on

the Protocols.

37. Some speakers had suggested that political motivation for

the resort to armed conflict sPould be made a relevant criterion
in the draft Protocols. The scme idea appearad to be the basis of
the proposed paragraph 3 of articlc 42 of draft Protocol I, as

set out in the foot-note on page 14 of that document., Some dele-
gations had even divided wars into just and unjust wars. Thosc
were extremely dangerous approaches and totally alien to all the
principles of international humenitarian law. They struck at the
very heart of the Géncva Conventions and the philosophy of equality
of rights and non-cdiscrimination which inspired them. Humanitarian
protection for the individual could not depend on the subjective
and political vicws of the party te the conflict in whose power an
individual victim of war happened to find himself. A Detaining
Power was not entitled tc deny to prisoners of war conventional.
humanitarian protection, merely because it considered they were
fighting for unjust cause. Likewise, parties to a conflict were
not entitled to claim that protection for their perscnnel solely on
the grounds that the cause for which they were fichtine was just.
Humanitarian law was concerned not with who was rieht or wrons, but
with the unfortunats victim of events, the human beins who was
caught in the jaws of fatc.
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38. The general debate had revealed many divergent views, not
only on the precise texts of the draft Protocols but even on the
fundamental principles which should underlie them, and the dis-
cussions had unfortunately descended on occasion into political
controversy. He was convinced, however, that, with sufficient
patience and determination, those difficulties could be overcome
during the next few weeks. The Conferehce must fix its sights
on the ideals of the protection of victims of war, which must
surely unite all participants. If it did so, he believed that
substantial agreement on the draft texts before the Conference

could be attained.

39, Mr. ULLRICH (German Democratic Republic) said that the
present Conference could achieve its aim only if it contributed

to hindering potential aggressors in planning, preparing and
waging criminal wars, an aim which covered the more comprehensive
protection of the civilian population, the guarantee that war
criminals could never claim the same protection as their victims,
and the prohibition of weapon systems which caused unnecessary
suffering or had indiscriminate effects. Of particular impertance
was the need to secure the legal status of the national liberation
movements and their combatants. National liberation movements
were parties to international conflicts and they and their
combatants must therefore be placed under the full protection of
the Geneva Conventions.

40. His delegration cordially welcomed the representatives of the
Republic of Guinea-Bissau and of the national liberation movements
present at the Conference. At the same time it denlored the fact
that the Provisional Revolutionary Government of the Republic of
South Viet-Nam could not yet occupy the seat at the-Conference to
which it was entitled. In his view, the regrattable result of the
vote did not dispense the host of the Conference from its obligation
to invite the Provisional Revoluticnary Government of the Republic

of South Viet-Nam.

41, The success of the Conference depended not only on establishing
new rules for the development of international humanitarian 1law,

but also on ensuring that the existing rules were strictly

observed. While war crimes and crimes against humanity such as

had been committed in more than thirty wars of aggression since the
end of the Second World War could not be prevented by rules of
international law alone, the common concern of delegations should

be to fill existing gaps in international humanitarian law.

42, His delegation had carefully examined the draft Additional
Protocols to the four Geneva Conventions prepared bv the ICRC and
had noted with satisfaction that they contained manv of the
constructive proposals put forward at the conferences of experts.
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That, however, should not blind the Conference to the fact that
there were no other, more complicated, problems to solve.  For
example, the Additional Protocols must not contain any regulation
which enabled an aggressor to misuse international humanitarian
law for criminal acts. It would also be necessary to elaborate
unambiguous rules for- a more comprehen51ve protectlon of the
civilian populatlon. :

43, 1In conclusion, hé wished to draw the attention of the
Conference to the serious violations of article 3%, common to the
Geneva Conventions, by the military junta in Chile. The inhuman
prison treatment of followers of the overthrown legitimate Government
testified to the flagrant violation of human rights in Chile. - It
would be a noble and humanitarian task of the Conference to help
save the lives of the Chilean patriots and ensure that article 3

was also applied in that country.

4y, Mr, ZAFERA (Madagascar) said that his delegation supported
the expansion of the membership of the Conference and warmly
welcomed the delegation of Cuinea-~Bissau and the representatives
of the national liberation movements recognized by regional inter-
governmental organizations.

45, The two draft Additional Protocols before the Conference

would have to be supplemented to take account of present-day
realities and the development of modern weapons, and to ensure the
better protection.of civilians and prisoners of war. The two
Protocols made a new distinction between international and non-
international armed conflicts - a distinction which did not, however,
give complete satisfaction to his Government. His Government :
which was concerned at the situation and fate of freedom fighters

in southern Africa, condemned indiscriminate and senseless acts of
terrorism, but, on the other hand, supported and approved the just
struggles of the national liberation movements, victims of armed-
aggression by their oppressors. : v

46. In many of its resolutions on decolonization, the United Nations
had recommended the application of the Geneva Conventions to those
who were fighting for their freedom against colonial domination.
His delegation maintained that armed conflicts involving the
struggles of peoples against colonial and alien domination and
racist regimes constituted international armed COnflicts within

the meaning of the Geneva Conventions, and that freedom fighters
who fell into the hands of their oppressors must be considered as
prisoners of war within the meaning of those same Conventions.

It would, in consequence, supvport the extension of the field of
application of article 1 of draft Protocol I to national liberation
movements in addition to the situations referred to in article 2
common to the four Geneva Conventions. "It would also support the
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inclusion in article 42 relating to the new category of prisoners
of war of an additional paragraph covering members of national
liberation movements. Such movements should have the right to
accede to the Geneva Convention of 1949 and any subsequent

protocols.

47, With regard to the term "Power", used in the Conventions, he
wished to point out that it had been accepted in international
practice that it could be used to describe entities other than
States. There could, therefore, be no objection to accession to
the Conventions by the liberation movements.

48, The provisions relating to the protection of civilians, their
possessions and objects indispensable to the survival of such
populations, marked an important step forward in international
humanitarian law, which his delegation welcomed.

g, The delegation of Madagascar welcomed the fact that the XXIInd
International Conference of the Red Cross, held at Teheran, had

paid particular attention to the problem of the limitation of
conventional armamehts which caused unnecessary suffering or which
had indiscriminate effects. His delegation welcomed the provisions
included in the Additional Protocols in that connexion and also the
affirmation that parties to conflicts and thelr armed forces had not
an unlimited choice as to the methods and means of combat. His
delegation also welcomed article 35 of draft Protocol T,

relating to the prohibition of perfidy.

50. His delegation appealed to the humanitarian feelings of all
parties to armed conflicts to renounce the use of incendiary
weapons, especially napalm, and supported the provisions of article
72 of draft Protocol I concerning the dissemination of bumanitarian
rules applicable in armed conflicts.

51. Mr., BINDSCHEDLER (Switzerland) said that delegations had come
together at the present Conference in order to develop international
humanitarian law applicable in armed conflict. He wished to
emphasize the word "develon™.

52. He would not refer to political questions at the present stage
but merely to certain basic principles which must guide the
Conference's work. Representatives must be pragmatic and the rules
laid down by the Conference must be clear, co-ordinated and not
contradictary. They should be based on terms to be found in
existing conventions, and be so drafted that ordinary civilians and
members of the armed forces could understand them. Any term which
might open the way to arbitrary decisions should be avoided.

53. The idea of "just" or "unjust" wars had no place in the work of
the Conference. The Conference must endeavour to limit violence in
armed conflict, regardless of the motives which had provoked such

conflict.
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54, 1In drawing up the rules to be applied, there was one supreme
guiding principle, namely, the welfare of man - man who was so
often the victim of the use of forece, irrespective of the party he
belonged to. Such rules would be applied only if they were based
on the principles of a proper balance between duties and obligations
of the parties and their equality before the law. It would be
illusory to adopt rules which favoured one category of combatant as
opposed - to another. The restrictions imposed by the rules must

be unbiased. If certain categories of combatants were granted
prisoner-of-war status, they must consecuently play their part

and conform to the rules governing combatants. Any rules which
did not comply with those principles would certainly not be
applied and there would be a return to barbarism.

55. The distinction between armed forces and civilians was a basic
element of the law of armed conflict and an essential principle of
civilization. ‘

56. With regard to non-international conflicts, the Conference
was faced with a dilemma: it could adopt either a precise but
restricted definition of such conflicts, bearing in mind the
sovereignty of States, or a broad definition: or it could abandon
the idea of such a definition and adopt some humanitarian standards
by developing article 3 of the 1649 Geneva Conventions.

57. The Protecting Power system could be improved; the automatic
guarantee of a minimum relationship between parties to a conflict
being highly desirable.

58, Mr, MENCER (Czechoslovakia) said that he welcomed the ..
delegation of Guinea-Bissau and those of the national liberation
movements whose presence was fully Jjustified. The Conference had
been extremely unjust in deciding to exclude the Provisional
Revolutionary Government of the Republic of South Viet-Nam and by
so doing had acted in a discriminatory manner in violation of =~
international law. :

59. He wished to express his sympathy with the people of Chile who
in recent months had been the victims of the most regrettable
violations of fundamental human rights by the Government of that
country.

60. With regard to the two draft Additional Protocols, his
delegation did not consideér that all the articles were acceptable,
The Conference must not only reaffirm international humanitarian
law but must develop it, and it was in that respect that the
Protocols did not fully satisfy his delegation. Development nust
keep pace with reality and efforts must be made to reduce the gap
between law and reality as reflected in the international situation,
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61. The protection of civilians was a legal obligation assumed
under the Universal Declaration of Human Rights and the two
Covenants on human rights (International Covenant on Economic,
Social and Cultural Rights, International Covenant on Civil and
Political Rights and Optional Protocol to the International
Covenant on Civil and Political Rights (General Assembly resolution
2200 (XXI))). The protection of the civilian population and
their possessions and the protection of objects indispensable to
the survival of the civilian population were closely related to
the protection of the human environment and to the prohibition of
the use of means and methods of warfare which might prove
disastrous to the environment. That point should be brought out
in the appropriate sections of draft Protocol II.

62. Members of national liberation movements should enjoy the same
protection as members of the regular armed forces, but such
protection was not clearly defined in the articles of the draft
Additional Protocols. Armed struggles for national freedom and
the achievement of their right to self-determination by colonial
dominated nations were in conformity with the provisions of the
United Nations Charter and the many resolutions adopted by the

General Assembly.

The meeting rose at 6.10 p.m.
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SUMMARY RECORD OF THE FOURTEENTH PLENARY MEETING
held on Thursday, 7 March 1974, at 10.20 a.m.

President: Mr. Pierre -  GRABER Vice-President of the
Swiss Federal Council,
Head of the Political
Department

In the absence of the President, Mr. Turpin (Guinea-Bissau),
Vice-President, took the Chair

GENERAL DISCUSSION (agenda item 8) (continued)

1. The CHAIRMAN said that the next plenary meeting would be
devoted to consideration of the report by the Drafting Committee
on the provisional rules of procedure (CDDH/37).

2. Mr. LIDBOM (Sweden) said that the Geneva Conventions of 1949,
which resulted from the work of two conferences convened by the
Swiss Government and prepared over a long period by the International
Committee of the Red Cross (ICRC), had led to considerable progress
in humanitarian law. Perhaps there was no other legal instrument
that had secured such wide acceptance as the Conventions relating
to the sick, wounded and shipwrecked, to prisoners of war and to
the protection of civilians in armed conflicts. Like the Statute
and Judgment of Nurnberg and the Convention on the Prevention and
Punishment of the Crime of Genocide (General Assembly resolution
260 (III), annex) they were a direct outcome of the Second World

War.

3. For the past twenty-five years, there had heen a reluctance to
examine the rules relating to armed conflicts, lest that undertaking
be deemed inconsistent with the United Nations Charter's prohibition:

of resort to armed force. Efforts had rather been directed to
prohibiting resort to armed force and - with no great -success - to
promoting disarmament, especially nuclear disarmament. Since 1945,

some hundred internal or international armed conflicts had occurred;
with characteristics unforeseen by the Geneva Conventions and by
earlier legal instruments, such as total war, ccolovlcal and
electronic warfare, and saturation bombing.

uy, Disarmament efforts must be supplemented by efforts to adopt
rules designed to mitigate the suffering caused by armed conflicts.
The Swedish Government was convinced that the Conference would
achieve substantial results in humanitarian law. The Hague
Conventions of 1899 and 1907, the Geneva Protocol of 1925 for the
Prohibition of the Use in War of Asphyxiating, Poisonous and other
Gases and of Bacteriological Methods of Warfare, the Nurnberg
Principles, as affirmed by the United Nations General Assembly
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(resolution 95 (I)), the 1949 Geneva Conventions and customary law
combined to protect both soldiers and civilians in cases of armed
conflict. Yet the most important element in that body of law,
namely The Hague Conventions, badly needed bringing up to date.

5. The two Additional Protocols prepared by the ICRC, were
narrower in scope. Although described as "additional" to the
Geneva Conventions, they in fact served rather tc supplement The
Hague-Cenventions and.customary law relating to the protection of
civilians during hostilities.  Human beings suffered In g1l .
conflicts and additional rules must be drawn up to reduce the
sufferings caused by international and non-international conflicts,
whether just or unjust, whatcver their circumstances and theatre
might be. Oppression, aggression and war crimes must be resisted
and not condoned. Violence might sometimes provide the sole
solution. '

6. Non-international armed conflicts, although the most frequent,
had not been considered. Their victims also needed protection. -
Human rights were guaranteed within States in peacetime, but that
guarantee became even more necessary in armed conflicts, where
there was no protection against the effects of ftreacherous and
inhumane weapons.

7. A1l armed conflicts, whatever their magnitude; should be
subject to the same humanitarian rules. Since the existing
conventions were limited to international armed conflicts, non-
international conflicts were sometimes claimed to be international
50 that the humanitarian law in forcce might apply. One set of
legal rules for all conflicts would obviate allegations of foreign
intervention. That approach had not heen accepted by the majority
of countries. The most appropriate solution would be to define
rules relating to non-international armed conflicts which would
closely resemble the rules applicable in international conflicts.
It was absolutely vital for combatants in the field to be protected
by clear and uncomplicated rulcs.

8. What disturbed the Swedish Government in draft Protocol II on
non-international armed conflicts was that captured combatants
remained subject to the death penalty, even in circumstances wherec,
in an international conflict, they would fulfil the necessary
conditions for enjoyins prisoner-of-war status. The idea advanced
in the draft that during a non-international conflict the death
penalty against such a combatant must not be carried out and that

at the end of the conflict amnesty should be granted might sound
ingenuous, but it did not serve any purpese to retain the possibility

of execution after the conflict. Prisoners should not be subjected
to the threat of execution. It should not he impossibhble to suspend

the application of internal penal provisions reiating fo rehellion
during civil wars. Imprisonment should renlace the death penalty.
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9. Humanitarian laws must not be regarded as well-meaning state-
ments of intent often disregarded during battle. Violations of

the law and the need for improved implementation must not be ignored,
but all belligerents should be aware of the fact that their acknow-
ledged interest lay in mutual observance of the rules. So~called
"military necessity"™ must never provide an excuse for infringing

those rules.

10. As the President of the Conference had pointed out, humanitar-
ian law had deep roots in the age of enlightenment, when it had been
recognized that wars were fought between States, not between
individuals. Vietory, not suffering, was the aim of the struggle.
Any gratultous brutality spread further brutality to the detriment
of the belligerents, in whose mutual interest it was to show
forbearance and to ignore marginal gains attended by disproportionate
ills. A1l ‘armed conflicts caused suffering and devastation.
Civilians, the injured and the prisoners, who plaved no part in

the struggle, could and should in consequence be spared. The

least cruel means should be chosen in putting an enemy out of

action - capture rather than wounding, minor rather than major
injury, disablement' rather than killins.

11. The philosophy underlving the rules protecting the armed
forces, the sick, wounded and shipwrecked, prisoners of war and
civilians also applied to civilian objects of secondary importance
in conflicts; to the limitation of attacks to military targets;
and to the prohibition of indiscriminate weapons and those causing

undue suffering.

12. Some of the major problems to be solved by the Conference
called for new rules based on belligerents' mutual interests.
Protection of the civilian population was paramount. According
to the Declaration of St. Petersburg of 1868 to the Effect of
Prohibiting the Use of certain Projectiles in Wartime, "the only
legitimate object which States should endeavour to accomplish
during war is to weaken the military forces of the enemy”. Yet an
increasing proportion of civilians were killed in wars: 5 per cent
of deaths in the First World War, 50 per cent in the Second, and
about 60 per cent during the Korean War. It had been recognized
that in Viet-Nam, 70 per cent of the disabled were civilians.

13. Air warfare, which had not existed in 1868, had caused heavy
casualties in the nineteen-thirties in China and Spain. Intensive
bombing of major cities on both sides had occurred in 1939-1945,
Atomic bombs had been dropped on Hiroshima and Nagasaki. Korea
and Viet-Nam had, in their turn, been subjected to air warfare.

- The Conference must discuss to what extent that was inevitable.
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L, Many civilian installations sometimes constituted leeltimate
targets. Civilians. had always produced essentizls of warfare,
~from shoes to butter. The greater destructive capacity of modern
States was alcne to blame. Mankind was wasteful, even ir its use
of bombs. Yet many nuthorities. including Sir 'insten Churchill,
had questioned the effectivencss of such large scale bombardments
as that which had destrovaed NDresden. The militarvy value of
bombing in Indo China was alsc dubious: onlyv the hurman suffering
it had czused was unaouestionable. Attacks on largze areas with
dispersed targets brouzht onlv marginal rilitary =ains and must be
prohibited, especially since teehneclosical advances made it possible
to pinpoint tarmets. ' '

15. he Swedish Government lent its full support to the draft
provisions prohibitine indiscriminate terror attacks, particularly
area bombardment, which had already been banned by the TFederal
Republic of Germany. It was important to draw up specific, not
general, rules. His Government also supported the ICRC's proposals
for the definition of '"military tareets" in order to avoid
unnecessary destruction of gzoeods and human lives. Attacks upon
foodstuffs for humah consumption, crons and livestock caused
considerable suffering and must be prohibited, 2s must the
destruction of dams, dykes and nuclear power stations. Belliger-
ents should have a shared interest in establishing rules of
immunity. N

16. He introduced a working paper submitted by Sweden, together
with the Arab Republic of Lpynt, Mexico, Norway, Sudan, Switzerland
and Yuposlavia (CDDH/DT/2 and Add.1) on the prohibition of certain
weapons such 2s napalm and other incendiarv substances, frapgment-
ation bombs, high~velocity small arms armmunition, fléchettes and the
laying of land-mines by aircraft. Technolozical advances in
weaponry had caused catastrophic losscs of civilian 1ife and
increased brutalityv. The prchibition of indiscriminatce, treacherous
and cruel weapons must be supplementsd by specific bans, such as
those applying te gas, poison, dum-dum bullets, unanchored mines

and bacteriological and chemical weapons.

17. The United Nations General Assembly (resolution 3076 (XXVIII))
and the XXIInd International Conference of the Red Cross (resolution
¥IV) had asked the Diplomatic Conference to tackle the cuecstion of
prohibiting certain srecific conventional weapons. That examin
ation should lead, not to mutual sccusations, but rather to the
establishment of legal restraints and of machinery for joint study
of weapons that might be invented in the future. Certain object-
ions had teen raised: it had becn asserted that only the Confcrence
of the Committee on Disarmament had the nocessary technolorical
expertice, that the guestion was not ripe for discussion and that
its introduction mipght jeopardize the success of the Niplemntice
Conference and the adoption of the draft Additional Protocols
submitted to it. Yet humanitarian law must be sxtended to cover
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the use of specific arms. That view had been strongly endorsed
by a great authority on the matter, the late Judge Lauterpacht of
the International Court of Justice.

18. It had been suggested that the question of specific weapons

was the responsibility of the Conference of the Committee on
Disarmament, but the issue was the non-use of weapons rather than
prohibition of their manufacture, their non-proliferation or the
prohibition of stock-piling them; the elimination of weapons was
not the issue, Moreover, it had been pointed out that that
Conference was not fully representative and had made little progress
on certain vital subjects. Yet the Diplomatic Conference must

not be afraid to tackle controversial questions, but must seek
soluticns in 1974 or 1975. The results obtained wmight form the

subject of a separate Protocol.

19. It was alleged that the problem had been insufficiently
studied, but it had been explored in great depth in the United
Nations report on Napalm and other incendiary weapons and all
aspects of their possible use (A/8803/Rev.l), published in 1972,

in the comments of Governments on that report (A/9207 and Corr.l

and Add.l), published in 1973, in the United Nations survey on
existing rules of international law concerning the use of specific
weapons (A/9215, vols. I and II), in the ICRC report on Weapons

that may cause unnecessary suffering or have indiscriminate effects,
published in 1973, and in two Swedish reports on the same subject -
the preliminary report on Napalm and Incendiary Weapons by the
Stockholm International Peace Research Institute and the report

by a working group on conventional weapons, their deployment and
effect. Those reports indicated that certain frightful weapons
were most devastating where theilr military value was least. It
would be tragic if a common weanon like the rifle were to be
transformed into a high-velocity weapon causing increased suffering.

20. In view of the mutual benefits of restraints for all concerned,
countries must expend as much energy on seeking solutions as they
had on inventing new weapons. The list of weapons submitted

for discussion was not exhaustive; some delayed-action or treach-
erous weapons might be added. It had been pointed out that

certain weapons were designed to cause severe injuries and thus to
over~burden the enemy's medical potential.

21, The proposals did not cover atomic, bacteriological and
chemical weapons. The Swedish Government believed that discussion
should be confined to conventional types of warfare, but the
Conference might well express its views on the former issue.
Universal adherence to the 1925 Geneva Protocol warranged a compre-
hensive interpretation that would help to prevent damage to the
environment. Nuclear weapons had been constantly discussed,
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although never used . since the Second World War; but the reverse
was .true of conventional weapons, for despite the considerable
advances recorded in that connexjion, they had only recently become
the subject of CGovernment nroposals "ﬁgardln their non-use.

22. Mr. PLAKA (Albania) said that it was the task of the
Conference to reaffirm the validity of the Geneva Conventions of
1949, to supplement those Conventions and to define new rules to
take into account the vrofound changes that had occurred in the
world during the past twenty-five years.

23, In point of fact, contemporary intcrnational life was charact-
erized, not by ddétente, which was merely the circumstantial
collaboration between American imperialism and Soviet social
imperialism, but by political, military and economic aggression
perpctuated by the two super Powers against peace-loving peoples

in Europe, the Middle East, Asia, Africa and Latin America. Those
peoples were therefore 1awfu11y justified in offeripp resistance in
order to safepguard or regain their 1ndependuncc and in striving to
secure their protectierrand to défend théir rlphts. ~ The assistance
given them by the People's Republic of China was particularly
note-worthy.

24, The reaffirmation and development of humanitarian law was all
the more urgent in view of the monstrous crimes which the_ imperialist..
Powers had:.committed; in violation of the™ ‘G3heva Conventions, in
Korea, in Viet-Nam, in Cambodia, in Czechoslovakia, in the colonial
territories and in the territories o&eUpicd by the Zionists, where
they had used methods of mass destruction. It was no mere
coincidence that their representatives were preventing any real
progress towards disarmament and that they were opposing the
prohibition of the use and manufacture of non-conventional weapons,
especially nuclear weapons. The two super Powcrs were sceceking to
maintain their technical and scientific superiority in armaments,
at the same time undermining the vigilance of the peoples by their
pacific gestures, with a view to imposing their will upon them.

25. The Conference snould therefore call for strict observance of
the Geneva Cconventions. The text it would draw up should above
all make a clear distinction between just wars and unjust wars of
aggression and should provide for condemnation of the aggressors.

26. The Conference should also recomnize the lawfulness of the
struggle of the national liberation movements and should insist
that the 1949 Geneva Conventions and the rules that it would define
should be applied to thosc movements.
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27. The protection of civilians should be covered by specific
provisions prohibiting such actions as the concentration of the:
population in so=called strategic villages, deportation of _
indigenous inhabitants with a view to annexation and colonization,
mass bombing with bacteriological or chemical weapons, napalm etc.,
bombardment of vital civilian objects, naval blockade, economic

blockade and so forth.

28. But in order that the Conference might attain its objectives,
all peace - and freedom =~ loving States and all national liberation
movements should take part in its work; the Albanian Government
therefore strongly protested against the discrimination to which
the Provisional Revolutionary Government of the Republic of South
Viet-Nam had been subjected, considered the presence at the
Conference of the Saigon puppet regime to ve illegal and demanded
that the Provisional Revolutionary Government be invited immediately.
It was also opposed to the participation of the representatives of
the Lon Nol clique, since the only lawful representative of the
Cambodian people was the Government headed by Norodom Sihanouk.
Firally, he associated his delegation with the reservations
expressed by certain African States concerning the Pretoria
Government, which did not represent the amjority of the people of

South Africa.

29. Mr. ABADA (Algeria) said that the convening of the Conference
bore witness to the fact that law had become a reality and a
necessity in the conscience of peoples and Covernments. The
latter now recognized the urgent need to amend the existing
principles of humanitarian law to cover all new situations.

30. His delegation had invoked the principle of universality with
a view to increasing the number of participants and had been guided
by the same principle in endeavouring to refrain from casting dis-
credit on certain delegations attending the Conference, but it was
not entirely satisfied with the decisions that had been taken.
Although it welcomed the participation of the representatives of
Guinea-Bissau and the national liberation movements, it deplored
the rejection of the Provisional Revolutionary Government of the
Republic of South Viet=-Nam. Far from reflecting a clear decision
by the international community, that vote seemed to reveal a
profound malaise. His delegation could not believe that the
Conference found it natural for the Saigon Government alone to
represent the people of South Viet-Nam.

31, He then read a message addressed to the Conference by Mrs.
Binh, Foreign Minister of the Provisional Revolutionary Government,
which stated, in substance, that that Government, as a victim of
‘the North American war of aggression and a narty to the 1949 Geneva
Conventions, considered it to be its duty and its right to
participate in the Conference, but would not be represented because
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of manocuvres by the United States Gcvernment which ran counter
to the universal and humanitarian aims of the Conference.  Never-
theless, the Provisional Revolutionary Governrment wished to
contribute to the work of the Conference and ventured to make a

few comments, In the first place, the concept of humanity and of
the protection of all victims must be extended to cover all kinds
of conflicts., International legislation on war crimes was inadc-

quate and new war crimes, such as those perpetrated in Viet-Nam,
must be prevented.

32. The Provisional Rcvolutionary Covernment considered that the
Geneva Conventions treated war criminals and their victims on an
equal footing. But, although it was correct to accord equal
treatment to combatants, it was not just to accord the same treat-
ment to war criminals and to their vietims. Since the signature
of the 1949 Geneva Conventions, the nature of war had been trans-
formed and conditions had changed. The new instruments to be
drawn up by the Conference must therefore reflcct the existing
situation, in which unarmed or ill-armed and underdeveloped peoples
confronted an imperialistic aggressor equipped with the most up-
to-date and cruel weapons,

33, Mr. THOMAS (Liberia) sald his Government had always strictly
observed humanitarian principles at both the national and the
international levels and had always supported the activities of the
Red Cross. He was glad that the storm which had marked-the
beginning of the Conference had died down.

34, Contrary to what some speakers had suggested, his delegation
considered that the adoption of any measure to outlaw or eliminate
destructive weapons of any kind would be a step in the right
direction and would diminish the suffering of human beings.
Similarly, a1l disputes should be settled by peaceful means.

35, His country fully encorsed what the United States rcpresenta-
tive had said concerning the draft additional 2rotocols: there
should be less talk and more action.

36. It was deplorable that man, despite all his scientific and
technological advances, could still behave inhumanly; that pceople
of the same ethnic origin should still be fighting in the Middle
East; that unity should still be unachievable in South-East Asia;
that certain powers in Africa were still oppressing populations in
violation of fundamental human rights; that acts of violence,
kidnappings and the hijacking of aircraft should still be possible,
and that the world should still be so far from the perfect States
dreamed of by Sir Thomas More and Plato.

37. He suggested that the Conference should adopt thoe goldexn
of "Do unto others as you would wish them to do unto you'.
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38, Mr. MAHONY (Australia) said that his Government had lodged
with the Swiss Government a notification of withdrawal of
Australia's reservation concerning the death penalty referred to in
article 68 of the 1949 Geneva Convention relative to the Protection

of Civilian Persons in Time of War.

39. He hoped that whén the time came to take a stand on substantial
issues, delegations would be guided primarily by humanitarian

considerations.

40. Although it was preferablz to conduct negotiations on two
separate Protocols, his delegation would none the less be prepared
to accept a single text containing realistic principles applicable
to all the armed conflicts covered by the drafts before the

Conference.

41, His delegation attached special importance, inter alia, to the
following provisiocns: achievement of an effective system of
appointment of Protecting Powers; prohibition of unnecessary
suffering or injury and the indiscriminate use of weapons; extension
of prisoner-of-war status to captured members of organized
resistance movements; protection of persons, especially women and
children, in territories over which a Power exercised controlj
specification of grave breaches committed against protected

persons or protected objects; the right to refuse to obey superior
orders which, if carried out, would constitute a mrave breach of
the Conventions or the Protocols; and extradition for grave
breaches of the Geneva Conventions or the Protocols.

42. His delegation would suggest the insertion in the Protocols of
a new article seeking to prohibit ecological damage as a technique
of war. - Then again, draft Prctocol II should be extended to apply
at least to identifiable combatants occupyving some territory and

carrying on an armed conflict with an obvious degree of intensity.

43, It was gratifying to see Guinea-Bissau participating in the
Conference, despite certain legal reservations concerning the
status accorded to its delegation. His delegation requested that
its reservation be noted. It was most regrettable that no way had
been found of allowing the Provisional Revolutionary Government of

the Republic of South Viet-Nam to participate.

44, Although the prohibition or restriction of the use of detrimental
or indiscriminate weapons formed part of the humanitarian objectives
of the Conference, its first task should be to examine the draft

Protocols.
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45, Mr. DOROCHEVITCH (Byelorussian Soviet Socialist Republic)
welcomed the presence of the delesgation of Cuinea-Rissau and of
the representatives of the naticnal liberation movements. His
delegation deplorasd the fact that the Provisicnal Nevolutionary
Government of thc Republic of Scuth Viet-Nam had been denied the
right to attend the Conference and 2id not recornize the right of
the delegation of the Saigon 2dministration to represent the entirc
population of South Viet-MNam,

46, Like others, his delegation believed that the draft Additional
Protocols should clcarly specify the status of combatants fighting
against colonial domination or racist regimes, as well as that of
guerrillas, 3ll of whom should be covered by the Geneva Conventions
and Protocols. It was in favour of propcsals to ban incendiary
weapons and other cruel means of warfare, but considered that those
issues should be examined at meectings on arms limitation and
disarmament.

47, His delegation also attached great importance to the punishment
and extradition of offenders against the Conventions. In that
respect, therec was an analocy between the provisions of the CGeneva
Conventions and those of international instruments adonted since
1949, particularly the United Nations Convention on the Prevention
and Punishment of the Crime of Genocide (General Asscmbly resolution
260 (III), annex) and the Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity
(General Assembly resolution 2361 (XXIII), annex).

48, He added that the Albanian dele~ation's statement on Soviet
foreign policy belied the facts and was meaningless.

49. Mr. KU3SBACH (Austria) said that, although methods and means
of combat had evolved in a way which had been unforesecable in 1949,
it would nevertheless be inadvisable to question anew the validity
of certain fundamental institutions. '

50. Wayvs and means should be sought to ensure the proper function-
ing of the institution of the Protecting Power; that raised thc
question of strengthenine the power of the ICRC to enable it to
play such a role more e¢ffcctively in the case of non-international

armed conflicts. Collaboraticn between several impartial inter-
national humanitarian bhodies might prove cssential,

51. The scope of the protcction afforded to the civilian population
and civilian objects must be extended. The so-called Martens
clause should appear in the operative, rather than in the pre-
ambular, part of the two Protocols. An enumeration of the articles
on which the Partiecs to the Conventions cculd enter roaservations
would be preferatlc to the list in article 25 of draft Protocol I.
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52. The texts of the Protocols, which would most often be applied
by persons having no legal training, should be as simple and uniform
as possible. His delegation was prepared to participate in the
work of the Committee which would deal with the prohibition or
limitation of certain weapons likely to cause unnecessary suffering.

53%. Mr. PROM (Khmer Republic), speaking in the exercise of the
right of reply, protested against the Albanian representative's
references to his country and said that Prince Norodom Sihanouk,
who was living in exile in Peking, had no authority over the

Khmer Republic.

54, Mr. PLAKA (Albania), speaking in the exercise of the right

of reply, said that the Byelorussian representative was seeking to
disparage the words of the Albanian delegation at the very time
when the two super Powers were pursuing their imperialist designs
and engaging in the arms race.

The meeting rose at 12.50 p.m.
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SUMMARY RECORD OF THE FIFTEENTH PLENARY MEETING
held on Thursday, 7 March 1974, at 3.25 p.m.

President: Mr. Pierre GRABER Vice=President of the
Swiss Federal Council,
Head of the Political
Department

In the absence of the President, Mr, Di Bernardo (Italy),
Vice=President, took the Chair.

REPORT OF THE DRAFTING COMMITTEE ON THE RULES OF PROCEDURE AND
ADOPTION OF THE RULES (agenda item 9) (CDDH/2, CDDH/18, CDDH/29,
CDDH/35, CDDH/36, CDDH/37)

1. The PRESIDENT said that the Drafting Committee had now .
completed 1ts task and he would accordingly invite its Chairman
to introduce the Committee's report (CDDH/37). In addition to
that report, the Conference had before it the provisional rules
of procedure (CDDH/2) and the comparative table of proposed

amendments (CDDH/29).

2. Mr. CHOWDHURY (Bangladesh), Chairman of the Drafting Committee,
said that, after two days' discussion of the provisional rules of
procedure and the amendments submitted by delesations, the

Drafting Committee had completed its task. It had been possible

to agree on a number of the amendments, sometimes with slight
changes, but others had given rise to lengthy debate and had

been opposed by a minority which had entered a number of reserva-
tions. In expressing its opinion, the Drafting Committee had
always been guided by concern that the rules of procedure should
enable the Conference to conduct its business smoothly and

expeditiously.

3. When the Committee had almost finished its report, he had

been handed two proposals for amendments concerning rules 35
(CDDH/36) and 46 (CDDH/35), respectively, but as there.-had not

been time to circulate those proposed amendments to the members

of the Committee, it had been decided that they should be submitted
directly to the Conference for a decision.

by, The PRESIDENT invited the Sécretary—General of’the'Conference
to read out a number of corrections to the English and French
versions of the Committee's report.

5. The SECRETARY-GENERAL said that a number of corrections

should be made to the Drafting Committee's report. The symbol

of the document referred to in the first paragraph, dealing with
rule 1, should read "CDDH/Q", In the English version the beginning
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of the fifth line on page 2, relating to rule 3, should read
W"Affairs and, in the case of ...". In the French version, the
end of the second line of the addition to rule 19 should read

" ... & moins qu'il ne soit".

6. The agreement reached by the Conference on the designation of
its officers had also entailed amendments to the provisional rules
of procedure themselves. It had been agreed that the Credentials
Committee (rule %) should consist of ten, not nine members. There
were to be nineteen, not six, Vice-Presidents (rule 6). The end
of rule 13 should read ™thé chairmeén of thé Main Conimittees, the
Drafting Committee and the Ad Hoc Committee of the Whole, and the
Secretary-General.” In rule 57, the end of the Tirst sentence
should be amended to read ™ ... including the Rapporteurs of the
Main Committees and twc Vice-Presidents.”

Rule 1 (CDDH/2, CDDH/37)

7. Mr. MOLINA LANDAETA (Venezuela) said that his delegation's
comments on rules of procedure were always based on legal rather
than political interpretations. He was not opposed to the wording
proposed for rule 1, but had some reservations from the legal point
of view. In all other international conferences the participants
were representatives of States duly accredited and empowered to
sign the final-instruments. He understood that the reason for
departing from that principle at the present Conference was
because of its purely humanitarian nature and the intention to
discuss civil as well as international conflicts. He was, however,
very concerned lest that should be regarded as establishing a
precedent.

8. Mr. BAXTER (United States of America) said that his delegation
~ had had some reservations on the wording of that rule, but it had

withdrawn them in a spirit of compromise and in order not to delay
the work of the Conference or re-open the discussion on the partici-
pation of the national liberation movements.

9. Mr, de ALCAMBAR PEREIRA (Portugal) said that his delegation
was unable to accept the present wording of rule 1.

10. The PRESIDENT said that he noted the reservations by the
representatives of Venezuela and Portugal and the withdrawal of
the United States reservation,

Rule 1 was approved, with the reservations noted by the
President.
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Rule 3 (CDDH/2, CDDH/37)

11. Mr. URQUIOLA (Philippines) asked whether the word "forwarded"
in the last phrase of rule 3 meant that the regional inter-
governmental organizations concerned were merely to act as post
offices for forwarding the credentials or whether they also had to
certify that they recoghized the entities concerned.

12, Mr. CHOWDHURY (BRangladesh), Chairman of the Drafting Committee,
said that there had been some discussion in the Drafting Committee
concerning the word to be used but it had been decided to leave

the Secretariat to co-ordinate the three language versions. There
had been no discussion of the scope and function of the inter-
governmental organizations' action in that respect.

13, Mr. MOLINA LANDAETA (Venezuela) asked for clarification of the
meaning of the word "credentials" as used in the rule. Did it
cover full powers to sign the instruments produced by the Confer-
ence, or merely authority to participate?

14, Mr. RATTANSEY (United Republic of Tanzania) said that since
the national liberation movements had been admitted to participate
in the Conference in their own right, his delegation considered
that their competent authorities should have been empowered to
authorize their credentials. However, since that had not been
the opinion of all members of the Drafting Committee, the
Tanzanian delegation had accepted the present wording in a spirit

of compromise.

15. Mr, ABDINE (Syrian Arab Republic) said that the idea of the
sponsors had been that the representatives of national liberation
movements should submit two documents: a certificate of recogni-
tion by a regional international organization and a document of
accreditation from the authority they represented. After much
discussion, the Committee had hoped that they had produced a wording
which would answer all the objections raised.

16. With regard to the legal question concerning the meaning of
"full powers™ and "credentials™, the 1969 Vienna Convention on the
Law of Treaties 1/ concerned only the conclusion of treaties
between States. It contained in article 3 an explicit reservation
concerning agreements concluded between States and other subjects
of international law, a topic which was being considered by the
International Law Commission, The original provisional rules of
procedure for the Conference (CDDH/2) had been based on partici-
pation by States and had therefore required amendment in order to
cover other entities. :

1/ United Nations publication: Sales No: R.70.V.5
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17. Mr. BRUM (Uruguay) said that his delegation could accept

the present wording of rule 3, if, as the representative of. the .
Syrian Arab Republic had just explained, it implied two different
types of credentials, namely, full powers for participating
Governments and a special type of accreditation for the national
liberation movements. However, if those movements had full
powers, including authority for their representatives to sign and
even ratify the Protocols, his delegation would have to consider
the matter more fully.

18. Mr. URQUIOLA (Philippines) said that his delegation assumed
that the term "forwarded" in rule 3 as proposed by the Drafting
Committee, included recopgnition by the intergovernmental
organization concerned.

19. Mr. ABDINE (Syrian Arab Republic) said that there were in fact
no legal distinctions between the types of credentials. - In
adopting resolution CDDH/22 and Corr.l, the Conference had author-
ized the national liberation movements to participate .fully in the
Conference, except for the right to vote. That meant that they
had the right to siegn any instruments produced by it. There were
various precedents in international law for the signature of
treaties and other instruments by entities which were not recognized
as States. For instance, the Algerian Covernment, although not
recognized at that _time by France, had signed the Evian Agreement
of 1962.2/

20. Mr. CLARK (Nigeria) said that, in his delegation's opinion,

the text of rule 3 as presented in document CDDH/37 had been adopted
by general agreement and the Conference should not now attempt
to change it. .

21. To remove a slight ambiguity, however, he suggested that the
last sentence be divided into two parts. The first would read
"The credentials shall be issued by the Head of State or Government
or by the Ministry of Foreign Affairs', while the second would
read "In the case of the representatives of natiocnal liberation
movements, the credentials shall be issued by their competent
authorities and forwarded by the regional intergovernmental
organizations concerned™.

22. Mr. ROSENNE (Israel) said that since the question had been
raised, he wished to reserve his delegation's position on any
question of recognition, or of the construction of the Vienna
Convention on the Law of Treaties in relation to the matter with
which the Conference was now faced. '

2/ United Nations, Treaty Series, vol. 507, No. 7395.
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2%, Mr. BLIX (Sweden) said that the Nigerian amendment would
make the text clearer without changing the substance.

24. Regarding the comments of the Venezuelan representative,

he thought it would be premature to try to settle matters which
econcerned the final clauses of the Protocols. Rule 3 referred
"to credentials, not to full powers. Credentials required a
statement by the competent authorities that the representatives
were empowered to negotiate; 1t was not necessary to state that
representatives had power to sign on behalf of the Government or
national authorities. Full powers to sign or accede to the
Protocols would be needed at the appropriate time, in accordance
with international conference practice, and would be dealt with

in the final clauses.

25. Mr. MBAYA (United Republic of Camercon) said he thought that
the only words in rule 3 likely to cause any difficulty were:
"forwarded by the regional intergovernmental organizations
concerned". The wording in the French version was perfectly clear
and would not require the Nigerian amendment. In any case the
clarification by the Chairman of the Drafting Committee seemed to
have resolved the problem. He proposed, in the light of the
resolution on the participation of national liberation movements
(CDDH/22 and Corr.l), that rule 3 be approved.

26. Mr. MISHRA (India) said he supported the Nigerian amendment
but thought that the second sentence should be made into a

separate paragraph.

27. Mr. MOLINA LANDAETA (Venezuela) said that his delegation had
not made any objection of substance; it had merely asked for an
interpretation of the word "eredentials" in order to understand
the position of national liberation movements.

28. The representative of the Syrian Arab Republic had replied
only in part. He could accept the explanation given by the
representative of Sweden whose legal competence was well known in
the United Nations. His delegation would accept the interpreta-
tion of the term "credentials"™ given by the Swedish representative,
leaving the question of full powers to be dealt with later. On
that understanding he would support the Nigerian amendment.

29. Mr. KIRGCA (Turkey) said that rule 3 could be interpreted only
in the light of the Conference's decision to invite the national
liberation movements to participate (CDDH/22 and Corr.l).
Operative paragraph 1 of the resolution embodying that decision
mave those movements the right to participate fully in the
deliberations of the Conference and its Main Committees; and
operative paragraph 2 stated that thelr particivation did not
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entitle them to vote. His delegation had supported that decision
which had been taken by general agreement. Whatever powers were
given by the relevant authorities would be limited by the
Conference's decision.

30. His delegation supported the Swedish representative's view
that the question of full powers should be dealt with in the final
clauses of the draft Protocols.

31, Mr. RATTANSEY (United Republic of Tanzania) said he thought
that the Nigerian amendment would cause drafting problems. The
text was perfectly clear as it stood.

32. The PRESIDENT said that he would invite the Conferecnce to
vote first on rule 3 as amended by the Drafting Committee and then
on the Nigerian .amendment to that text.

3%, Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said he
would support that procedure.

34, Mr. YOKO (Zaire) said it was his impression that the Nigerian
representative was ready to accept the text himself but had

proposed his amendment as a solution tq other delegations' difficult-
ies. He suggested that the Nigerian representative be asked if

he maintained his amendment. Otherwise the rule could be adopted

by general agreement.

35. The PRESIDENT asked the representative of the Syrian Arab
Republic if he accepted the Swedish representative's interpretation
of rule 3.

36. Mr. ALLAF (Syrian Arab Republic) said that the issue was not
the meaning of the word "credentials"™ but the reservations of some
delegations concerning the provision on national liberation move-
ments. A previous speaker had rightly cited resolution CDDH/22

and Corr.l, which gave those movements full rights in the Conference
except for voting rights. Whether he agreed or not with the
Swedish representative's explanation concerning credentials was
irrelevant. The Conference could now accept rule 3 by general
agreement unless any delegations had any objection, in which case

it should be put to the vote.

37. Mr. MAIGA (Mali) said he thought there was no need to vote

on rule 3. Any doubts concerning the powers of national liberation
movement representatives should be covered bv the second paragraph
of the Drafting Committee's report on rule 1. All that remained
was to see whether the rule could be accepted by general agreement.

38. The PRESIDENT asked if anyone wished for a vote on rule 3 or
whether it could be approved by general agreement.
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39. Mr. de ALCAMBAR PEREIRA (Portugal) said that, while not asking.
for a vote, his delegation could not be associated with any general

agreement.

40, Mr. YODICE-CODAS (Paraguay) asked whether the Drafting
Committee's text included the last sentence in the original version
of rule 3 of the provisional rules of procedure (CDDH/2): "In the
absence of a contrary indication, credentials shall have effect
also for a second session of the Conference, if one is held, unless
they are withdrawn or superseded by new credentials.” '

41. Mr. CHOWDHURY (Bangladesh), Chairman of the Drafting Committee,
said that the Drafting Committee had not decided to exclude that
sentence. The amendment of the Syrian Arab Republic (CDDH/18)
stated: "The rest of the rule remains without change." The
Drafting Committee had considered the Syrian amendment, and the
wording concerning national liberation movements had been inecluded
following a propeosal from the floor. If the rule were considered
as a whole, much of the concern expressed regarding the scope of
powers of the national liberation movements would disappear. That
part was clearly set out in the revised rule 58 and in resolution
CDDH/22 and Corr.l. It seemed to him, therefeore, that the
Conference might accept the rule by general agreement.

Rule 3, including the last gentence in the original version
(CDDH/2), and the.amendments read- out by the -Seeretary-General,
was approved, '

42. The PRESIDENT asked if the Nigerian representative maintained
his amendment.

43, Mr, CLARK (Nigeria) said that it was normal to vote on an
amendment first. In any case his amendment only approved thé:

drafting.

44, Mr., CHOWDHURY (Bangladesh), Chairman of the Drafting Committee,
replying to a question from the PRESIDENT, said that since the rule
had been adopted by general agreement, he should not be asked to

accept any changes.

Rule 13 (CDDH/2, CDDH/37)

Rule 13, including the amendments read out by the Secretary-
General, was approved.

Rule 19 (CDDH/2, CDDH/37)

45, Mr. MOLINA LANDAETA (Venezuela) said that by parliamentary
tradition, the President of any assembly was endowed with a certain
amount of authority lest his position collapse altogether. Rule
19, as originally worded, corresponded to rules applicable to the
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United Nations Oeneral Assembly. However, the paragraph added

to rule 19 by the Drafting Committee would totally erode the
President's authority and the Venezuelan delegation would be unable
to accept zuch an amendment.

46. The PRESIDENT asked whether the Venezuelan delegation merely
reserved 1its position or whether it opposed the amendment.

47, Mr. MOLIMNA LANDAETA (Venezuela) said that in case of a consensus
his delegation would reserve its position, while in case of a. vote,
it would vote against the amendment. Adoption of the amendment
would be contrary to the rules of procedure of any known inter-
national organization and was bound to lead to obstruction at almnst
every stage of the proceedings.

48. Mr. ABDINE (Syrian Arab Republic) said that the amendment
proposed by his delegation had merely been for the purpose of
shortening the procedure, since in substance the matter was
already covered by rule 21,

g, Mr. MOLINA LANDAETA (Venezucla) repeated his objections to the
amendment curtailing the President's authority, and asked that the
amendment be put to a vote.

The amendment  to-rule 19 (CDDH/37) was adopted by 48 votes
to 27 with 14 abstentions. ’

Rule 19, as thus amended, was approved.

Rule 30 (CDDH/2, CDDH/18, CDDH/37)

50. Mr. CARIAS (Honduras) suggested that since the meeting was

noew considering the report of the Drafting Committee (CDDH/37) and
the Drafting Committee had reached no conclusion as to the amendment
proposed in document CDDH/18, it should merely take note and
reconsider rule 30 later, together with all other rules to which

no amendments had been proposed in the Drafting Committee's final
report.

51. Mr. KASASA (Zaire) asked why it was thought that discussion
of rule 30 should be deferred.

52. Mr. YODICE-~CODAS (Paraguay) asked that a decision be taken on
the proposal put forward by the representative of Honduras.

53. The PRESIDENT asked the representative of Honduras for
clarificaticn of his proposal.
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54, Mr. CARIAS (Honduras) said that as a matter of procedure, and
since the meeting was now concerned with the adoption of the final
report of the Drafting Committee, which contained no formal
amendment to rule 30, he had proposed that it go on to consider

rule 34 and defer consideration of rule 30 until it came to

consider the remaining rules not covered by the Drafting Committee's
report. He had no objection to rule 30 being discussed forthwith.

55. Mr. ALDRICH (United States of America) sald that his delegation
had come to the Conference with a clear understanding as to its

work programme and certainly regarded decisions on the competence

of the Conference as matters of substance. The United States
delegation would therefore vote against the amendment to rule 30 as
proposed by the Syrian Arab Republic in document CDDH/18, if the

amendment were put to the vote.

56. Mr. LISTRE (Argentina), on a point of order, requested that
the amendment to rule 30 be put to a vote.

57. Mr. YODICE-CODAS (Paraguay) said that his delegation would
vote against the proposed amendment.

58. Mr., MISHRA (India) suggested that the meeting vote first on
the amendment to rule 35 put forward by the delegation of Zaire
(CDDH/36) which read: "Decisions of the Conference shall be taken
by a majority of the representatives present and voting." That
amendment, if adopted, would automatically result in the amendment

of rule 30.

59. Mr. BLISHCHENKO (Union of Soviet Socialist Republics) said he
was opposed to combining rules 30 and 35. Rule 30 was of
significance regarding decisions on the competence of the Conference.
That competence had been decided on long ago and it would seem
difficult to effect changes in competence now by a simple majority.
Changes could only be effected if desired by the overwhelming
majority of the Conference.

The amendment to rule 30 (CDDH/13) was rejected by 51 votes
to 31 with 8 abstentions.

The meeting rose at 6.15 p.m.
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SUMMARY RECORD OF THE SIXTEENTH PLENARY MEETING
‘held on PFriday, 8 March 1974, at 10.20 a.m.

President: Mr. Pierre GRABER Vice-President of the Swiss
Federal Council, Head of
the Political Department

REPORT OF THE DRAPTING COMMITTEE ON THE RULES OF PROCEDURE AND
ADOPTION OF THE RULES (agenda item 9) (CDDH/2, CDDH/8, CDDH/10,
CDDH/26, CDDH/32, CDDH/35, CDDH/36, CDDH/37) (continued)

Rule 34 (CDDH/2, CDDH/37)

1. The PRESIDENT, after requesting delegations to avoid getting
involved In discussions of secondary importance on procedure, and
expressing the hope that examination of the rules of procedure
would be concluded rapidly, said that the Drafting Committee was of
the opinion that rule 34 should not be changed. No opinion to

the contrary had been expressed.

Rule 34 was adopted

Rule 35 (CDDH/2, CDDH/36, CDDH/37)

2. The PRESIDENT proposed that the Conference first consider

the Drafting Committee's suggestion that the operative paragraph of
draft resolution CDDH/1%/Rev.2 be added to rule 35, and then the
amendment submitted by the delegation of Zairec (CDDH/36).

3. Mr, DIXIT (India), supported by Mr, MOLINA LANDAETA (Venezuela),
recommendec that, in accordance with the decision taken the :
previous day at the suggestion of the Canadian representative, the
Conference consider first the Drafting Committee's report and then
the amendments that that Committee had not examined.

4, The PRESIDENT replied that that would causc time to be lost,
and would be repetitive.

5. Mpr, NAHLIK (Poland), whose opinion was shared by Mr. KASASA
(Zaire), said that the proposal submitted the previous day by the
representative of Canada was designed to ensurce discussion of all
amendments to the rules of procedure - not only those which had
been examined by the Drafting Committee but also the few that had
not. The Conference would then come to a decision on the rules
of procedure as a whole, There would in fact be no point in
discussing those rules to which amendments had not been submitted.
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6. The PRESIDENT suggested that the Conference keep to the first
interpretation of the decision reached on the previous day, which
was that the rules to which reference was made in the report be
dealt with consecutively, and that decisions be taken on amendments
submitted. That applied in particular to rule 35, to which the
delegation of Zaire had submitted an amendment (CDDH/36), and the
Drafting Committee an additional paragraph (CDDH/37). He noted
that there was no objection to the additional paragraph proposed
by the Drafting Committee,

The additional paragraph was approved.

7. Mr. KASASA (Zaire) said that his delemation had based its
proposal, in connexion with rule 35, that the decisions of the
Conference should be taken by the majority of the representatives
present and voting,on the fact that the 1949 Geneva Conventions

had been adopted by a simple majority: it could not see why the
Additional Protocols which were designed to supplement those
Conventions should be adopted by a two-thirds majority. His
delegation quite understood the concern of those who believed that
the adoption of the Protocols by a two-thirds majority would

secure their wider acceptance and would facilitate their application,
but it also considered that no obstacles should be put in the way

of the development of international humanitarian law. The countries
which had recently acquired their independence and which had

acceded to the 1949 Conventions should be able to make their voices
heard. Moreover, the Universal Declaration of Human Rights had
been adopted by a simple majority.

8. Sir Colin CROWE"(United Kingdom) said that the issue was
substantive, not procedural. The two-thirds majority rule for
substantiv. questions had become current practice at international
conferences on treaty law, as in the case of the 1969 Vienna
Convention on the Law of Treaties. The reason why certain United
Nations resolutions were adopted by & simple majority was that
they merely represented reccommendations and did not have binding
force; but when States were expected to fulfil the obligations
they had decided to accept - as in the case of the Convention on
the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents (General Assembly
resolution 3166 (XXVIII), annex) -~ the decision was taken by a
two~thirds majority. The representative of Zaire had cited the
1949 Geneva Conventions as a precedent, but apart from the fact
that the subject matter of the present Conference was quite
different and very much more controversial, the partial failure

of those Conventions could to some extent be ascribed to the failure
on the part of the simple majority to take into account certain
minority interests on essential questions. The adoption of texts
relating to controversial questions by a simple majority did not
suffice to ensure their proper application.
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9. Mr. ALDRICH (United States of America) said he agreed with the
United Kingdom representative's remarks. To the best of his
knowledge, no international convention since 1949 had been adopted
by a simple majority: the Universal Declaration of Human Rights
was not a convention. The adeption of the draft Additional
Protocols by a simple majority would not help to attain the

desired goal of enabling the largest possible number of countries
to accede to those instruments and would still further widen the
rift between the members of the world community. If the amendment
proposed by the representative of Zaire was adopted, his Covernment
would be obliged to recorsider the question of its participation

in the Conference.

10. Mr. RATTANSEY (United Republic of Tanzania) said that, by
admitting the national liberation movements, the Conference had
recognized that the preoblems which it wcould be called upon to settle
were of interest not only to States, but also to other entities
involved in armed -conflicts. From the humanitarian point of view,
it was necessary to alleviate the sufferings of all those who
participated in those conflicts. No restrictions should be imposed
when drawing up a set of humanitarian rules. If it had been
possible to adopt the simple majority rule in 1949, when the

number of colonial Powers had been at its highest, why should a
different course be taken today, when national liberation movements
were fighting for self-determination and the recognition of their
lawful rights? International humanitarian law should be progressive,
and the rules to be prepared by the Conference should contribute

to the development of that law by protecting all combatants, whether
they were involved in just or unjust wars. For that reason, the
formula proposed ty the delegation of Zaire should be accepted.

11. Mr. ARDINE (Syrian Arab Republic) said he supported the Zaire
amendment @nd observed, in connevicn with the points of inter-
national law which had been raised., that the 1969 Vienna Convention
cn the Law of Treaties which had been invoked as a precedent in
Tavour of the adoption of the two-thirds majority rule,had not yet
entered into force for lack of the required number of ratifications.
Refercnce to internaticnal practice narrowed the choice to two
solutions. =~ The first would be to adopt the simple majority rule
for all decisions, on substantive and procedural questions alike,
as the Diplomatic Conference for the Establishment of International
Conventions for the Protection of Victims cof War, held in Geneva

in 1949, had done; thiere was also the case of the United Nations,
where, with some exceptions, no distinction was made between
substantive and procedural questions. The second solution was
that adopted for the 1969 Vienna Convention on the Law of Treaties,
which did not lay down binding obligations at the international
level. His delegation considered, however, that a question of
principle was at stake and that one or two votes should not be
allowed to represent an ohstacle to the adoption of a humanitarian
rulc. That was why, contrary to the rule senerally accepted in
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international law, it was provided that two ratifications would
suffice for the Protocols to enter into force. That decision was
designed to ensure that those humanitarian rules would be applied
as rapidly as possible.

12. Mr. PICTET (Switzerland) said that although his country had
proposed that Conference decisions on all matters of substance be
taken by a two-thirds majority, it had realized that the rules of
procedure of the 1949 Diplomatic Conference had provided for a
simple majority. It had suggested a departure from that precedent,
firstly, because international practice over the past twenty-five
years clearly showed that the two-thirds majority rule had become
established in fact and in the Vienna Convention on the Law of
Treaties and, secondly, because the Swiss authorities considered
that only if adopted by a two-thirds majority in the event of a
vote, would the articles of the draft Additional Protocols secure
the nearest possible approach to universal acceptance. That was
the objective, and the adoption of the articles by a simple
majority - which it was far too easy to obtain - would offer no
adequate guarantee of its achievement.

13. Mr., THOMAS (Liberia) said he could not support the amendment
proposed by Zaire because at-all international conferences the
important decisions were taken by a two-thirds majority; moreover,
he was not certain that the simple~majority rule was 1in the
interests of the third world. Zaire should withdraw its amendment.

14, Mr. de BREUCKER (Belgium) said there was no denying the
interest of the proposal by Zaire, which might help the Conference
to adopt a greater number of provisions. It was doubtful, however,
whether such an achievement would be of real value since important
decisions t-~ken by a simple majeority did not mean that they were
‘ universally accepted. The task of the Conference was to lay down
rules which would help to foster the protection of victims of
armed conflicts and be widely applied. In other words, the
consensus should be such that ratification of the Protocols raised
as few difficulties as possible. He therefore requested the Zaire
delegation to reconsider the gquestion,

15, Mr. GIRARD (France) agreed with the observations made by the
United Kingdom representative, In practical terms, it was not

so much the figure of two-thirds which mattered; a mechanism
guaranteeing the application of the rules adopted had to be found,
whereas the simple majority rule could usher in provisions to which
almost half of the States might not subscribe. If the texts were
endorsed by only a slight majority, the entire apparatus of human-
itarian law would be in question again. It therefore secemed
essential to apply the two-thirds-majority rule in the very
interests of humanitarian law.
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16. Mr. ABOU EL NASR (Arab Republic of Egypt) supported the Zaire
amendment. Admittedly, previous plenipotentiary conferences had
applied the two~thirds-majority rule, but the present Conference
was a special case in that its purpose was to reaffirm and develop
humanitarian law. The admission of national liberation movements
had confirmed its special nature. Then again, the two-thirds-
majority rule had not been applied when the Geneva Conventions

of 1949 were drawn up and there was no reason why it should be
applied in respect of the Protocols intended to supplement and
improve upon those Conventions. = If the Zaire amendment were put
to the vote, his delegation would vote for it. In view of the
objections just made, however, hc requested the delegation of Zaire
not to insist, in the circumstances, that its amendment be put to

the vote.

17. Mr. MAIGA (Mali) said that he supported the comments made by
the Egyptilan representative, and asked the delegation of Zaire to
withdraw its amendment in view of the difficulties to which it B

might give rise.

18. Mr. MILLER (Canada) said that he wished to stress the import-
ance of the matter under discussion, and joined the two previous
speakers in requesting the withdrawal of the amendment in document

CDDH/36.

19. Mr. ABDINE (Syrian Arab Republic) proposed as a compromise
that rule 35 be amended merely by substituting the words by an
absolute majority of the States participatine in the Conference™
for the words "by a two-thirds majority of the representatives
present and voting" in paragraph 1.

20. Mr. de la PRADELLE (Monaco), speaking in his individual
capacity, said that he had helped to draw up the 1949 Conventions.
He thought the rules which had been applied to the voting procedure
in 1949 retained their value as a whole, whether the voting was by
simple majority or by secret ballot. The voting rules applicable
were undoubtedly important, but their possible effects should not
be exaggerated as, gmenerally speaking, they were applicable only
“at the stage of the drafting of the texts in the form of treaties.
A country voting in favour of a text was still free to withhold its
signature.  There was therefore no serious risk in accepting the

simple majority rule.

21. It should not be forgotten that the practice which had
apparently been adopted between 1949 and 1974 for important
conferences, that was to say the two-thirds majority rule, had
sometimes produced negative results. The International Conference
on Air Law, convened by the International Civil Aviation Organization
and held at Rome in September 1973 for the purpose of preventing

air piracy, was a case in point: .the two=thirds majority . rule had
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on that occasion resulted in the rejection of all the nroposals
submitted one after another at that Conference. Could the
Conference on Humanitarian Law be expected to take that risk?

22. Speaking on behalf of his delegation, he 3aid that it would
be necessary to state whether the two-thirds majority rule would
apply to important questions or to all guestions of substance, and
whether, if there was any difference of opinion on whether a
question was one of substance and a vote became necessary, that
vote would or would not be taken by simple majority. In that case
the Conference would lose a lot of time,  Participants in the
Conference should leave aside considerations of prestige and
political ideolegy that distracted them from the fulfilment of
their task, which was to alleviate the sufferings of human beings
in the event of armed conflict. The rules aponlicable to the vote
were of little importance in the light of the fact that,-once the
stage of drafting texts which preceded the preparation of the final
Act was over, unanimity, the traditional rule of diplomatic
conferences, was agaln required.

2%. Mr. NODA (Japan) said hec associated himself with- the delegations
which had opposed the Zaire amendment.

24, Mr. MOLINA LANDAETA (Venezuela) said that he was in favour of
adopting rule 35 as amended by the Draftince Committee. He requested
a closure of the debate under rule 25. In his view, - the Conference
should then come to a decision on the two amendments submitted,
beginning with the Syrian amendment which was furthest removed from
the original draft. Since a question of substance was involved,

he asked for a roll-call vote on both amendments.

25. Mr., KASASA (Zaire) said tkat he was not convireced--by-the.
arguments against his delegation's amendment (CDDH/36). In his
opinion, the procedure to be applied in studying the Additional
Protocols should be the same as that used for the 1949 Conventions,
to which they were in fact supplementary. Nevertheless, he would
withdraw his amendment in a spirit of conciliation in order to
avoid delaying the work of the Conference.

26. Replying to a question by the PRESIDENT, Mr., ARDINE (Syrian
Arab Republic) said that he intended to maintain his amendment.

27. Mr. ABOU EL NASR (Arab Republic of Egypt) urged the Syrian
representative to withdraw his amendment so that rule 35 could be
adopted by consensus.

28. Mr. ABDINE (Syrian Arab Republic) withdrew his amendment.

Rule 35, with the addition of the paragraph proposed by the
Drafting Committee, was adopted by consensus.
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29. Mr. de ALCAMBAR PEREIRA (Portugal) said that his delegation
had been unable to join 1in the consensus because of the paragraph
which had been added to rule 35 at the proposal of the Drafting
Committee.

Rule 37 (CDDH/2, CDDH/8, CDDH/37)

30, The PRESIDENT reminded the Conference that the Drafting
Committee had recommended acceptance of the Egyptian amendment
(CDDH/8), proposing the deletion of paragraph 2 of rule 37.

Rule 37, as amended, was acopted by consensus.

Rule 46 (CDDH/2, CDDH/26, CDDH/35, CDDH/}?)

31. The PRESIDENT pointed out that two amendments to rule 46 had
been submitted. The first, by Sweden (CDDH/26), proposing the
deletion of the last  phrase beginning with the word "provided",

had been recommended by the Drafting Committee for adoption; the
other, by the United Republic of Tanzania (CDDH/35), to the effect
that the word "States"™ should be replaced by the word "delegations”,
had been submitted after the time-limit had expired.

Rule 46, as amended by Sweden and the United Republic of
Tanzanla, was adopfted by consensus.

Rule 47 (CDPDH/2, CDDH/10, CDDH/32, CDDH/3T7)

32, The PRESIDENT pointed out that, with one reservation, the
Drafting Committee had considered that the paragraph suggested in
its report (CDDH/3%7) should be added to rule 47. -

3%. Mr. CRISTESCU (Romania) read out his delegation's proposed
amendment (CDDH/10) and the one submitted jointly by his own and
five other delegations (CDDH/32); the texts had been referred to
the Drafting Committee, but had not been taken into account in the
wording proposed by the Drafting Committee in its report. If that
text was adopted, a representative who was not a member of the
Drafting Committee and had submitted a proposal would be at a
disadvantage vis-a-vis representatives who were members of the
Committee in the same situation: that would run counter to the
principle of the sovereign equality of States. The Conference had
already followed the procedure proposed by his delesation (CDDH/10)
when it had asked the Committee to draft a text in co-cperation with
the sponsors of amendments. That procedure did not appear to have
caused any difficulties. '

34, Mr. CHOWDHURY (Bancladesh), Chairman of the Drafting Committee,
replied that when the two amendments (CDDH/10 and CDDH/32) had been
examined by his Committee, the majority had considered that it

would be preferable to add to rule 47 the pararraph set out in its
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report (CDDH/37), which limited the scope of participation ﬁy_
States non-members of the Committee and clearly gave them no right
to vote. It was, however, for the plenary meeting to decide on
the participation of States non-members of the Drafting Committee
in the work of that body.

25, Mr. MILLER {(Canada) pointed out that it had been decided tu
1imit the membership of the Drafting Committee to fifteen because
that body should be relatively small, although properly representa-
tive of the geopolitical structure of the Conference. In reply to
4+he Romanian representative, he added that in supplementing the rule
the Drafting Committee had borne in mind that the sponsors. of
amendments should be able to assist the Drafting Committee in its
technical functions; however, an extension of the scope of their.
participation might artificially encourage States to submit
proposals in order to acquire a certain status in the Committee.
Conceivably, a proposal submitted by ten or twenty States might
even entitle them all to speak in the Committee. Accordingly,

if it was recognized that the Drafting Committee was essentially a
technical body, not a mini-Conference, the apprehensions of certain
delegations must be dispelled. Nevertheless, to avoid giving

the unhappy impression that the Committee was a closed shop, his
delegation, after having consulted the interested parties, proposed
the addition of the following sentence to the Drafting Committee's
text of rule U7: "In addition, the Chairman of the Drafting
Committee may, if he sees fit, permit other delegations present to
speak in the Committece on the specific topics under study."

36. The PRESIDENT asked that the addition be submitted to him in
writing.

37. Mr. ESPINO GONZALEZ (Panama) said that the Canadian sub-
- amendment was acceptable, since delegations submitting proposals
should be able to attend the relevant mestings of the Drafting
Committee and participate in its discussions, but without the right
to vote.

38, Mr. BRILLANTES (Philinpines) said that the dcbate had already
reassured him on certain points, especially on the voting procedure
in the Drafting Committee. Nevertheless, the terms of reference
of that body seemed to be rather unusual. Indeed, if his experience
of conferences was any guide, the task of a drafting committee was
generally to prepare draft texts, to give advice on editorial
problems, to co-ordinatc the decisions of the Confercnce and its
Committees and to harmonize the various texts, but not to deal with
questions of substance which, as he saw it, were beyond the compet-
ence of a drafting committee. He therefore urged that all delega-
tions should be given the right to attend meetings of the Drafting
Committee to make sure that their proposals were properly rendered
in the texts, but that the right to vote should be limited to
members of the Committee.
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39, Mr. NAHLIK (Poland) said that the text proposed by the Drafting
Committee was an attempt to find the happy medium between two
opposing schools of thought, one in favour of limiting participation
in the work of the Drafting Committee to its elected members, and
the other of admitting with full rights all the delepgations wishing
to attend it. He regarded the text of rule 47 proposed by the
Drafting Committee (CDDH/37) as a compromise formula and was
inclined to accept it, but with a slight amendment specifying

that the explanations in question could be given orally. He
therefore proposed that the phrasec "to provide explanations
concerning such proposals" should be replaced by "to explain their
proposals orally at meetings of the Drafting Committee."

40. In any case, his delegation would be able to support the
Canadian sub-amendment. '

41. Mr. DUGERSUREN (Mongolia), speaking on a point of order,
observed that the Conference had before it two sub-amendments
presented orally by the representatives of Canada and Poland. He
requested that those texts be submitted in writing and suggested

that the meeting be'adjourned.

It was so decided.

The meeting rose at 12.45 p.m.
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SUMMARY RECORD OF THE SEVENTEENTH PLENARY MEETING
held on Friday, 8 March 1974, at 3.20 p.m.

President: Mr, Pierre GRABER Vice=President of the
Swiss Federal Council,
Head of the Political
Department

REPORT OF THE DRAFTING COMMITTEE ON THE RULES OF PROCEDURE AND
ADOPTION OF THE RULES (agenda item 9) (CDDH/2, CDDH/18, CDDH/25,
CDDH/27, CDDH/28, CDDH/3%2, CDDH/37, CDDH/38, CDDH/39)(concluded)

Rule 47 (CDDH/2, CDDH/3%2, CDDH/37, CDDH/38, CDDH/39)

1. The PRESIDENT invited members to continue the discussion of
the provisional rules of procedure (CDDH/2) and the amendments
submitted to rule 47 (CDDH/32, CDDH/37, CDDH/38, CDDH/39).

2. Mr. ABDINE (Syrian Arab Republic) said that he could support
the amendment submitted by Canada (CDDH/39).

3. Although a drafting committee was normally not supposed to
deal with matters of substance, Main Committees often referred to
that body problems which they could not solve themselves, and such
action in some cases led toc disputes in the drafting committee.

He therefore thought that sponsors of amendments who were not
members of the Drafting Committee should be allowed to participate
fully in its work on those amendments, and suggested that the
phrase "and to participate fully in the Committee's discussion of
their amendments"  should be substituted for the phrase "to
provide explanations concerning such proposals" in the amended text
suggested by the Drafting Committee (CDDH/37).

b, Mr. BETTAUER (United States of America) said that his delega-
tion considered rule 47 to be acceptable as it was set out in
document CDDH/2. In a spirit of compromise, however, the United
States delegation to the Drafting Committee had agreced to that
Committee's version (CDDH/37). His delemation had no difficulty
with the Polish amendment (CDDH/38), but could not support the
amendment submitted by Canada (CDDH/39): to allow delegations which
were not members of the Drafting Committee and were merely attending
a meeting to explain their propesals to take part in ths Committee's
proceedings would retard its work, would encourage the raising of
substantive issues and would bring unwarranted political pressure

to bear on the Chairman to persuade him to allow non-members to
address the Drafting Committce. '
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5. The PRESIDENT said that as the Syrian oral amendment was
furthest removed from the text proposed bty the Drafting Committee,
he would put it to the vote first.

At the request -of- the Romanian representacive the vote was
taken by roll-call. Bahamas, having been’drawn by lot by the
President, was called upon to vote [irst,

In favour: Bangladesh, Rurma, Burundi, China, Cyprus,
United Arab Emirates, Guinea-Rissau, India, Indonesia, Iraq,
Jordan, Kuwait, Lebanon, Madarascar, Morocco, Mauritania, Uranda,
Arab Republic of Egypt, Libyan Arab Repub:lic, Syrian Arab Republic,
Democratic People's Republic of Korea, Wnited Republic of Tanzania,
Romanla, Sudan, Sri Lanka, Thailand, Trinidad and Tobago, Yugoslavia.
Zaire, Albania, Algeria.

Against: Belgium, Brazil, United Republic of Cameroon,
Colombia, Denmark, United States of America, Trance, Guatemala,
Haiti, Israel, Italy, Japan, Liechtenstein, “onaco, Nicarasua,
Norway, New Zealand, Panama, Netherlands, Poland, Portugal,
Republic of Korea, United Kingdom of Great Britain and Northern
Ireland, Sweden, Switzerland, South Africa, Tederal Republic of
Germany, Australia.

Abstaining:- Byelorussian Soviet Socialist Renublic, Bulparia
Canada, Congo, Ivory Coast, Cuba, Spain, Finland, Ghana, Greece,
Hungary, Iran, Ireland, Mexico, Mongolia, Nipgeria, Peru,
Philippines, Central African Republic, Repuhlic of Viet-Nam, German
Democratic Republic, Khmer Republiec, San Marino, Holy See,
Czechoslovakia, Topo, Turkey, Ukrainian Soviet Socialist Republic,
Union of Soviet Socialist Republiecs, Uruguay, Venezuela, Argentina,
Austria.

The Syrian oral amendment was adopted by 31 votes to 28 with
33 abstentions.

6. The PRESIDENT said that as a result of the adoption of the
Syrian amendment, the Polish amendment (CDDH/38) would not be
put to the vote. On the other hand, the Canadian amendment
(CDDH/39) was still before the meeting.

T Mr. ALLAF (Syrian Arab Republic), repnlving to a question by
Mr. GIRARD (France), said that if a large number of delepations
non-members of the Draftlng“Commlttee were to submit an amendment,
he was sure that they would do so through one spokesman.

8. Mr. NAHLIK (Poland), explaining his vote, said that the Syrian
amendment conld be interpreted to mean that a delepation which was
not a member of the Draftine Committee but submitted an amendment
should have the right to vote in that Committee, a procedure which
would cause grave difficulties in its work.



- 175 = CDDH/SR.17

9. The PRESIDENT said that such delegations would not have the
right to vote 1in the Drafting Committee.

10. Mr. MISHRA (India) pointed out that at the Tifteéénth plenary
meeting the Conference had approved an amendment read out by the
Secretary~General, to the effect that the words "and two Vice-
Presidents" should be added at the end of the first sentence of

rule 47.

, There being no objections, the Canadian amendment (CDDH/39)
was adopted.

11. Mr. ALLAF (Syrian Arab Republic) suggested that the opening
words of the second sentence of the additional paragraph proposed
by the Drafting Committee (CDDH/37) should be changed to "Sponsors
of proposals or proposed amendments ...", as the Drafting Committee

might have to deal with proposals as well as amendmerits.

12. Sir Colin CROWE (United Kingdom) pointed out that the
Drafting Committee would not be dealing with new proposals, which
had to be considered by the Main Committees.

Rule 47. as amended, was advjpiea.

Rule 48 (CDDH/2, CDDH/18, CDDH/3T)

L13. Mr. ALLAF (Syrian Arab Republic) said he could not agree that
the amendment submitted by his deleration (CDDH/18) was unnecessary,
since much time had been wasted through insufficient consultation
with regional groups on the appointment of members of committees.

He was willing, however, to withdraw that amendment.

Rule 48 was adopted by consensus.

Rule 51 (CDDH/2, CDDH/25, CDDH/27, CDDH/37)

14, The PRESIDENT invited the Conference to consider the amendments
in documents CDDH/25 and CDDH/27, which the Drafting Committee had
recommended for adoption. He also invited the Conference to take
note of the second paragraph under the heading "Rule 51" in the
Drafting Committee's report (CDDH/37).

Rule 51 was adopted by consensus, with the additions recommended
by the Drafting Committee.
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Rule 55 (CDDH/2, CDDH/37)

15. The PRESIDENT drew attention to the Drafting Committee's
recommendation that the word "Main" should be inserted before the
word "Committee',.

Rule 55, as amended, was adopted by corisensus.

Rule 58 (CDDH/2, CDDH/37)

16. The PRESIDENT drew attention to the additional text. proposed
in the Drafting Committee's report.

Rule 58, as amended, was adopted by consensus.

Rule 60 bis (CDDH/28, CuDH/37)

17. The PRESIDENT invited the Conference to consider rule 60 bis,
as set out 1n document CDDH/28 and recommended by the Drafting
Committee for adoption,

Rule 60 bis was auopted by consensus.

18. The PRESIDENT invited the Conference to adopt the remaining
rules of procedure as a whole.

The remaining rules of procedure, as a whole, were adopted
by cornsensus.

GENERAL DISCUSSION (amenda item 8) (continued)*

19. The PRESIDENT invited the Conference to resums the general
discussion. ‘

20. Mrs. SALL (Mauritania) said that her delegation attached great
importance to the role that the Conference could play in eliminating
unjustified war. There was no doubt that peoples struggling against
colonialist and racist regimes occupying their territories were
fighting in a just cause, which was recognized as such by the
international community. She welcomed the representatives of
Guinea-Bissau and the national liberation movements and deplored

the absence of the Provisional Revolutionary Government of the
Republic of South Viet-Nam.

* Resumed from the fourteenth meeting.
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21. She stressed the importance of respect for human dignity -and
urged that all victims of armed conflict should unconditionally be
given humanitarian assistance. The criteria laid down in the
nineteenth century and revised in 1949 were no longer applicable to
contemporary situations and improvements were therefore necessary.
Her delegation urged that freedom fighters should be given the
status of prisoners of war and their cause internationally
recognized. Military objectives should be clearly distinguished
from civilian objects and support should be given to national
societies for assistance to war victims. Her delegation also
supported the establishment of the Ad Hoc Committee on Weapons.

22, Mr. SALEM (United Arab Emirates) said that the countries
‘which he represented had only recently signed the 1949 Geneva
Conventions and begun to play a part in international affairs.

23. He regarded the invitation of the representatives of Guinea-
Bissau and the national liberation movements as a just measure and
was sure that the Conference would contribute greatly to the
development of humanitarian law.

24, Mr. KIDRON (Israel) said it was regrettable that the Conference
had started off with some difficulty, owing to the introduction of
political considerations into a conference on a branch of the law
which, both ideally and practically, should have nothing to do with
politics. Humanitarian law was concerned with the alleviation of
the suffering of the individual vietims of armed conflicts, both
soldiers and civilians, regardless of their nationality, race,
religious beliefs, class or political opinions, the side they were
on or the cause that they espoused,and the same rules applied
unconditionally to all. In that system there was no differentiation
between just and unjust wars. Moreover, international humanitarian
law was not synonymous with the law of human rights as developed

in the United Nations, but had its own origins and methods of work,
characterized by a high degree of neutrality, objectivity and
discretion, and began to operate after the outbreak of international
violence, with the sole purpose of mitigating the effects of. that
violence on the victims. “

25. With regard to the institution of the Protecting Power, dealt
with in draft Protocol I, he pointed out that that institution had
rarely been resorted to, and never in the Middle Fast, where the

ICRC had operated on a de facto basis, avoiding all the complications,
mainly political, which could arise from its formal appointment as

a substitute for a Protecting Power.

26. Referring to distinctive emblems, he said that there were deep
‘historical and religious reasons why Israel could not use the Red
Cross, the Red Crescent or the Red Lion and Sun as emblems for its
military and civilian medical services. The Red Shield of David,
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however, had narrowly missed being given international standing

in the 1949 Conventions, which had led to an incongruous situation
in medical services in the Middle East, one side enjoying the use
of a recognized emblem and the other not. Moreover, the Red
Shield of David Society, which was the national relief society of
Israel, was unable to take part in the work of the League of

Red Cross Societies although otherwise qualified to do so. Such
anomalies should be corrected.

27. The articles on prisoners of war in draft Protocol I were
intended to relax some of the provisions of the Third Geneva
Convention of 1949 relative to the treatment of prisoners of war.
Since the purpose of the Conference was to reaffirm, no less than
to develop, humanitarian law, it should examine the existing
situation before embarking on any far-reaching modification.

The Third Geneva Convention had manifestly failed to protect
prisoners of war as it should or to prevent their exploitation for

political purposes.

28. Finally, with regard to Israel's alleged rejection in October
1973 of an ICRC appeal concerning articles in the first draft
Protocol on the protection of civilians and civilian objects, he
reminded the Conference that clear explanations of what had
actually occurred had been given in the November 1973 issue of

the International Review of the Red Cross.

29. Mr., GIARDI (San Marino) said that the Conference should make
no distinction between large and small States in its debates, since
its purpose was to mobilize the conscience and solidarity of the
whole world. The real subject of the Conference was the human
being, irrespective of ideology, race or religion, as the innocent
and often defenceless victim of violence and war, which were
becoming ever more cruel and horrible under the impetus of
technical and scientific progress. The rules laid down in the
1949 Geneva Conventions were no longer sufficient, owing to the
evident imbalance between methods of warfare and measures of
protection.

30. The Republic of San Marino had survived five centuries of
turbulent history, despite the fact that it had no armed forces
and had never resorted to war. It had not, however, been spared
the horrors of war. During the Second World War its neutrality
had been violated and there had been numerous victims among its
15,000 inhabitants and among the 100,000 refugees who had sought
asylum in its small territory.

31. His country wished to go beyond the official topic of the
Conference and talk about peace and the will to peace, because it
was only 1f such a will existed that the Conference's task could
be successfully accomplished.
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32, Despite the rapid social, political and economic changes
taking place in the world, the principles of humanitarian law
remained a permanent heritage of mankind, the same for all nations
and peoples. Their application, however, constantly had to be
-brought up to date in the light of technical developments. The
principles of humanitarian law should not favour some countries
over others or create discrimination between rich and poor
countries. San Marino hoped that the Conference would not be
manipulated for particular ends totally alien to the spirit of
humanitarian law, but that all the States and organizations
represented would collaborate to ensure that human freedom, dignity
and right to life were more fully recognized and protected.

-33, Mr., LISTRE (Argentina) said that his delegation was in

general agreement with the two draft Protocols prepared by the ICRC.
While he would reserve his detailed analysis of the drafts for the
meetings of the relevant Cormittees, he wished to make a few

general comments.

34, 1In accomplishing its task of laying down generally acceptable
legal rules the Coriference must apply the greatest possible
scientific rigour and objectivity. It must avoid the pitfalls of
cynical negation of the possibility of change or progress and of
excessive idealism resultine in perfectionist texts which would

be impossible to apply.

35, A clear and incisive distinction had to be made between
combatants and the civilian population, in order to ensure the
maximum protection of the latter. It was also necessary to
strengthen the provisions of the 1949 Conventions concerning the
role of Protecting Powers - or of impartial international
organizations, such as the Red Cross - in ensuring that the
provisions of international humanitarian law were observed.

36. While his delepation supported the proposal in document

CDDH/23 and Add.l on the establishment of an ad hoc committee for
the question of the prohibition or restriction of the use of
conventional weapons which micsht cause unnecessary suffering or have
indiscriminate effects, it did not think that the present Conference
was the proper forum for a full discussion of the qguestion. What
was needed was not a partial or fragmentary agreement, but an
agreement on general and complete disarmament, beginnine with
nuclear weapons. His delegation supported articles 33 and 34 of
draft Protocol I and article 20 of draft Protocol II.

37. The question of non-international conflicts was a new subject
which must be handled with great care and caution. The scope of
draft Protocol II must be more clearly defined than it was in the
existing article 1. His delegation was also in favour of
strengthening the commentary on article 4 on sovereipgnty.
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38, Mr, QUENTIN-BAXTER (New Zealand) said that the Conference
must seek to combine the Red Cross tradition of objectivity and
impartiality with the more political concern of the United Nations
with human rights and the improvement of 1life for the individual.
It would be something of a trargedy if any incompatibility was seen
between those two attitudes.

39, His Government was satisfied with the decisions taken concern-
ing.the invitation of participants to the Conference. The question.
of "just" or "unjust" wars had no place in the deliberations of the
Conference, for reasons which should be obvious to all, No State
or movement ever believed that it was engaged in or about to
engage in an unjust war: 1t was always the enemy who was unjust.
But every State or movement was anxious to protect its own people
by laying down rules which, it was hoped, the unjust enemy - for
the very same reason - would be prepared to observe. That was
where the need for objectivity and realism became apparent. On a
basis of reciprocity, even the unjust enemy might be willing to
avoid the use of weapons which caused unnecessary suffering,
disproportionate to the military aim involved.

40. The New Zealand delegation congratulated the ICRC on the
drafts it had produced; it was particularly glad to see that some
of the most important principles of The Hague Convention No.IV of
1907 concerning the Laws and Customs of War on Land had been

incorporated in the texts. It also supported the proposal to set
up an ad hoc committee oi the Conference to deal with the question
of conventional weapons. Tt was essential to choose criteria

which would leave the smallest possible room for differences of
interpretation. While great historical value was attached to the
concept of an "international conflict¥, experience had shown that
various warlike situations arocge in which that concept lent i1tself
to different interpretations, tending to 1limit the applicability
of the Geneva Conventions. The New Zealand delegation thought
that the definitions to be adopted should relate the applicability
of the Protocols to the nature of the combat itself, not merely to
the status of the parties involved. Manv speakers had drawn
attention to cases of warfare which might not fall within the
definition of classical international conflicts, but which caused
the same suffering and misery to the individuals concerned as did
wars between States. The principles of objectivity, impartiality
and realism required the parties to be prepared to apply the
Protocols to such conflicts, just as the Conventions were applied
to classical conflicts between States.

41. The achievement of such impartialitv would be greatly
facilitated if the role of the Protecting Power was strengthened.
That was the best way of making the existing rules and the new
ones to be adopted as effective as possible. In addition to
adopting the institution of the Protecting Power from the Red Cross
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tradition, the Conference should also take over from the United
Nations law on human rights the concept that =overnments owed

an international duty to their own subjects. If the Conference
scrupulously followed those two traditions = of the Red Cross and
the United Nations - his delegation was convinced that it could
succeed in drawing up Protocols of an impartiality and precision

which would win them general acceptance.

The meeting rose at 5.30 p.m.
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SUMMARY RECORD OF THE EIGHTEENTH PLENARY MEETING
held on Monday, 11 March 1974, at 10.30 a.m.

President: Mr. Pierre GRABER Vice-President of the
' Swiss Federdl Council,
Head of the Political

Department

In the absence of the .President, Mr. Ogola (Usanda),
Vice-President, took the Chair.

GENERAL DISCUSSION (agenda item 8) (continued)

1. The PRESIDENT invited the Conference to continue the general
discussion.

2. Mr. MILLER (Canada) said that, with respect to draft Protocol
I, there were three points which the Canadian delegation considered

to be extremely important.

3. First, his delegation was deeply concerned about the suggestion
that the Protocol should contain provisions that could result in

the standard of humanitarian protection becoming dependent upon

the declared purpose of an armed conflict. A case in point was

the proposed new paragraph 3 appearing in a foot-note to article L2,
which would accord extraordinary protection to persons captured in
conflicts relating to self-determination. Yet no single principle
was more necessary to humanitarian law than that of non-discrimin-
ation, and the Conference should reflect carefully before
incorporating a concept totally alien to both the spirit and the
letter of humanitarian law.

b, Secondly, the Canadian delemation was apnrehensive about

the insertion of rules governing the means and methods of combat
into any Protocol to the Geneva Conventions. Rules relating to
combat were 1likely to be breached first and disrespect for them
might easily lead to disrespect for other humanitarian provisions.
The rules governing the conduct of combatants inter se and the
rules governing the protection of those who were hors de combat

should be kept quite separate.

5. Thirdly, his delegation considered it important to provide
for the effective implementation of the Geneva Conventions of 1949
and the Protocols. Substantive rules were worthless if not
strictly observed. The key lay possibly in a strengthened system
of Protecting Powers or substitutes.
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6. In his delegation's view, the main purpose of draft Protocol

IT was to serve as a practical addition to article 3 common to all
four Geneva Conventions, which provided a good measure of protection
for those who were hors de combat. But the situations covered

by that article were by no means clear, and the protection it
afforded was inadequate in the context of modern warfare. That -had
led to a lack of protection for those caught up in non-international
conflicts. It was essential to produce a protocol which clarified
what was meant by non-international conflicts and contained clear,
simple humanitarian provisions of a kind that any responsible
government would willingly apply.  There was mo nheed to mirror the
provisions of draft Protocol I. Indeed, several of the complexit-
ies of draft Protocol II were attributable to their having been
discussed by experts too familiar with similar provisions in draft
Protocol I. At the second session, the Conference should establish
a separate main committee for Protocol II and make it responsible
for preparing a simplified text that would be more readily
acceptable to States and easier to apply by all the adverse parties
in an internal armed conflict. For instance, it seemed question-
able whether the combat provisions in draft Protocol II were
appropriate in a protocol to be applied mainly within the territory
of a single State.

7. Consequently, the Canadian delegation could not accept the
suggestion that draft Protocol II should not be discussed at the
current session. A frank and constructive debate on its scope of
application and content was a necessarvy prerequisite to more
detailed drafting in 1975. What was urgently needed was a protocol
designed for the protection of the vietim. Over 80 per cent of the
conflicts of the past decade or so had been mainly non-international
in character, and most of them had not been struggles against
colonialism or racism or foreizn domination, so that it was not
sufficient to say that the internatiocnalization of wars of national
liberation would adequately meet the problem.

8. With remard to weapons, his delecation had supported the
efforts to give international consideration to the prohibition or
restriction of the use of conventional weapons which might cause
unnecessary suffering or have indiscriminate effects, and it
welcomed the establishment of the Ad Hoc Committee on Weapons.

That Committee should seek to establish a work programme for the
meeting of government experts which the ICRC had stated it would be
willing to convene. His delegation firmly telieved that careful
consideration by experts would be required before governments would
be able to assess the merits of proposals to restrict or prohibit
certain weapons.
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9. Mr. EL MISBAH EL SADIG (Sudan) said that the international
community had not only failed tc eliminate war: it had not even
succeeded in lessening, the sufferinpgs of those engaged in war.
Conflicts of a non-international nature were more often than not
the result of the selfish pursuit of big Power interests in the
small countries. By the time they had started their "scramble
for Africa" in 1885, the European Powers had sown the seeds of
division in most of their future colonies. Even though most of
the African and Asian countries had eventually gained their freedom
after an arduous struggle, they faced internal disturbances, in
other words what were now referred to as "non-international armed

conflicts",

10. The period following the adoption of the Geneva Conventions

in 1949 had been characterized by wars of liberation. The
horrifying crimes committed with impunity by the remaining colonial-
ists, racists and Zionists shculd be forbidden by the Conference.
The least that the international community could offer to the
freedom fighters in Africa and Palestine was to ensure that they
were given humane treatment and that thev enjoyed full protection
under the 1949 Geneva Conventions. Conditions had changed since
the Second World War, and an attempt should be made to reach a
consensus on the articles contained in the two draft Protocols.

11. The Sudan attached great importance to the prohibition of the
use of napalm and other incendiary weapons, and had supported
General Assemhly resolution 3076 (XXVIII). In order to give
effect to that resolution, the Sudanese delegation had joined in
sponsoring working paper CDDH/DT/2 and Add.l.

12. Mr. WARRAS (I"inland) said that although the intellectual

power of man should address itself to the limitation of the use of
force, new methods of destruction causing unnecessary suffering or
having indiscriminate effects were being invented, and complete
disarmament remained a distant goal. Every effort should therefore
be made to safeguard human rights and diminish suffering. It
followed that attention must be given to certain indiscriminately
lethal conventional weapons, which should be either prohibited

altogether or restricted,

13. In his delegation's view, the two draft Protocols should offer
inereased protection to the civilian population and safeguard it

from indiscriminate and inhumane forms of modern wartfare such as
terror and area bomhardment. - The Protocols should also guarantee

to the victims certain basic human rights from which there should

be no derogation even times of armed conflict. That principle

would be further strengthened if the Martens clause were incorporated

into both Protocols.
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14. As had been urged by several countries at the XXIInd Inter-
national Conference of the Red Cross, at Tehéran in 1973, national
Red Cross Societies and international Red Cross organizations
should be «iven an enhanced role.

15. The question whether there should be one or two Protocols had
been much discussed. In his view, the same level of protection
should be given to the civilian population in all conflict situa-
tions. The special conditions of non-international conflicts
would require different rules, but whenever possible the two
protocols should bhe on identical lines.  The Finnish Government
supported the peoples of Africa still fighting for their freedom,
and hoped that their soal would be reached through a process of
peaceful change instead of by violence. But if violence could not
be avoided, then the rules of international humaritarian law and
the general principles of humanity should be respected.

16. Mr. CHOWDHURY (Baneladesh) said that, as his country knew from
experience, the existing international Conventions were unable to
safeguard human lives and protect the civilian population fronm
oppression and persecution. Indiscriminate bombing was resorted
to even in non-international armed conflicts.

17. Although the four Geneva Conventions were binding on the
Contracting Parties, they had been found inadequate for the
protection of human lives. Additional rules were necessary for
the mitigation of suffering in international and non=-international
armed conflicts.

18, His Government was firmly committed to the principle of
disarmament, but until that goal had been achieved, the use of
certain specific weapons, including napalm and other incendiary
weapons and gas, must be prohibited, together with that of weapons
which unnecessarily aggravated human suffering. Moreover, world
public opinion must also be enlisted to ensure that those
prohibitions were enforced. Apart from its task of formulating
the essential legal principles, the Conference would be instrumental
in creating such an attitude of human solidarity.

19. His delegation strongly urged the extension of the scope of
the Geneva Conventions to armed conflicts involving movements
fighting for naticnal self-determination. It had therefore been

a sponsor of resolution CDDH/12 and Add.l to 4 rerarding the
participation of Guinea-Bissau as a full member of the Conference
and had supported the participation of the Provisional Revolutionary
Government of the Republic of South Viet-Nam and of the national
liberation movements. It noted with satisfaction that Guinea-Bissau
and the liberation movements had been accorded their rightful place
in the Conference, in conformity with the principle of universality
enshrined in the Charter of the United Nations.
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20. Draft Protocol II was of particular significance since it
supplemented article 3, which was common to all four Geneva
Conventions and dealt with non~international armed conflicts

within the territory of one of the Contracting Parties. Articles

1 and 3 of that Protocol should therefore be made more precise and
more effective. The provisions on the appointment of the Protecting
Powers and their substitutes should be reformulated in order to
include the idea of having a permanent body to act as a substitute
within the framework of the United Nations.

21. The provisions relating to prisoners of war should be made
applicable to guerrilla figzhters. Provigsion should also be made
for penal action against any party which failed to implement the
provisions of the Protocols.

22, Mr. KITAHARA (Japan) said that the experience of the innocent
civilian population on both sides in the Second World War and the
persistence of armed conflicts at the present time made the work

of the Conference all the more urgent. The "reaffirmation®
mentioned in its title implied not only recognition of the merits
of the Geneva Conventions but also their full implementation. His

delegation therefore welcomed a number of the provisions in the
draft Protocols. The role of a Protecting Power to co-operate in
the implementation of the Conventions was indispensable, and his
delegation hoped that the discussions at the Conference would lead
to the establishment of a system under which the expeditious
designation of a protecting power would be ensured. -

23. The development of international humanitarian law had become

a matter of acute concern to the whole world as the means and
methods of combat and consequently the degree of sufferinm resulting
therefrom had multiplied during the past few decades., It was
therefore appropriate that the authors of the draft Protocols had
gone beyond the realm of the Geneva laws and had entered that of

The Hague laws. It should be noted in that context that it was
bombardment that caused the greatest harm to the civilian population.
The principle of military objectives had been customarily recognized
in that connexion, but he was glad to see that substantial progress
had been made in the draft Protocols in developing that principle.

24. His delegation would co-operate in every way to ensure the
success of the Conference and would submit suggestions on specific

points in the appropriate Committees.

25. Mr. Di BERNARDO (Italy) said that the draft Protocols prepared
by the ICRC contained just and balanced solutions to several compli-
cated problems, in other words soclutions which reconciled two fund-
amental requirements: the need to ensure the greatest vossible
protection for man in armed conflicts and the need to safeguard the
fundamental interests of States as politico-territorial and military

entities.
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26. During the preparatory work of the Conference, the Italian
experts had supported every attempt to strengthen the system of
guarantee and control laid down in the Conventions and had
submitted proposals to that effect. In particular, his delegation
attached great importance to the establishment of an effective
system for designating the Protecting Powers and if necessary
their substitutes, since the effectiveness of much of international
humanitarian law depended on the existence of a proper system of
guarantees. The ICRC had an important role in that respect and
the Italian delegation hoped that provision would be made for it

to assume that role automatically.

27. His delegation was also deeply concerned in the development of
international humanitarian law concerning internal conflicts, which
however must first be defined. The application of humanitarian
law to such conflicts gave rise to extremely difficult problems,
since it might call in question the freedom of action of States in
their internal affairs; but the Universal Declaration of Human
Rights should help the international community to go beyond the
limits traditionally set by the concept of the internal affairs of
States.

28, Mr. AMIR-MOXRI (Iran) said that the two draft Protocols
constituted a useful basis for the discussions at the Conference
and would make an-important contribution to the development of
humanitarian law. His delegation supported most of the principles
upon which they were based; some of their provisions were
immediately acceptable, whereas others could be improved. The
distinction between combatants and non-combatants had always been
a basic principle of humanitarian law, His delegation therefore
wished to emphasize the importance of the provisions relating to
the protection of the civilian population contained in part IV.of
draft Protocol I. As a result of the develooment of modern
weapons, civilians were now exposed to at least the same dangers
as combatants. His delepation fully supported the proposals in
that connexion contsined in the draft Protocol, which were a
considerable improvement over earlier versions.

29. It was essential to strengthen the system of Protecting Powers
and their substitutes in order to ensure the impartial supervision
of the application of the provisions of the Conventions, as
recommended in General Assembly resolution 2852 (XXVI) - Respect
for human rights in armed conflicts. The system of Protecting
Powers could be considerably improved if some provision was made
for the introduction of automatic machinery for the designation of
those Powers or their substitutes and he agreed with a-number-of
previous speakers that an impartial body such as the ICRC should

be designated as substitute.
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30, His delegation supported the provisions concerning the
prohibition of the use of weapons which might cause unnecessary
suffering or have indiscriminate effects and hoped that the

Ad Hoc Committee on Conventional Weapons established by the
Conference, would complete its work satisfactorily.

31. With regard to draft additional Protocol II relating to the
protection of victims of non-international armed conflicts, his
delegation agreed in principle that humanitarian measures should
cover the vietims of conflicts of that kind, but considered that
special care should be given to definins those conflicts. It
agreed with the representative of Pakistan (CDDH/SR.11) that the
term "international armed conflict"™ could be applied to armed
struggles for liberation from colonial domination and the
acquisition of national independence, but that the term "non-
international conflict" could not be applied to armed campaigns
by a racial or ethnic gsroup against the central government of

its own country.

32. His Government considered that political and ideological
considerations should not be introduced into discussions on
humanitarian law. It was accordingly not in favour of establishing
a distinction between "just" and "unjust" wars, which would
necessarily be an arbitrary one. His delepation's position on

that point was in fact verv close to those of the delemations of
Switzerland and the United Kingdom.

33, r. SEMEDO (Guinea-Bissau) said that at a time when the
entire international community was meetineg to consider ways and
means of alleviating human suffering, the people of his and other
countries were enrarced in a srievous, but victorious, armed battle

for national liberation.

30, His delegation was harpy to see the national liberation
movements participnating in the work of the Conference, but
regretted that the Conference had decided not to admit the
Provisional Revolutionary Government of the Republic of South
Viet=-Nam, the true representative of the people of South Viet-Nam.

35. To ensure the success of the Conference and the implementation
of its decisions, everyone present must recognize that the Geneva
Conventions of 12 August 1949 embodied vnrovisions which were no
lonmer appropriate to the kind of conflict taking place in countries
where the people were oblipged to take un arms and firht to repain
their freedom, sovereignty and dignity.

36. It was not his delemation's intention at the Conference to
guestion the existing bases of international humanitarian law, but
to consolidate them by introducing gualitative changes. That was
why his Covernment had decided to accede to the four Geneva
Conventions, although with certain reservations to which his
delepation would refer in the Committees.,
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37. At the 13th plenary meeting the representative of Portugal

had implied that the Conventions should be considered as they stood.
He well understood the desire of the colonialist Portuguese
Government to maintain the status quo, and thus to continue to
dominate the African peoples and to exploit their wealth. In
referring to non-international conflicts, some speakers had
referred to the principle of respect for sovereignty and non-
interference in the internal affairs of States. It was Portugal
itself that was behind those ideas. But was it interference in

the internal affairs of Portugal to speak of Portuguese colonialism?
Was it an infringement of the sovereignty of the colonial Powers

to regard the armed struggles for national liberation as conflicts
of an international nature? Surely not. The Portupuese
representatives who had come to try to defend a lost cause for
Portugal knew better than anyone that their Government had failed

to honour its commitments ever since its accession to the Geneva
Conventions. He wondered whether the Portuguese representative
would have the courage to deny that Portuguese aircraft were
dropping napalm, fragmentation and incendiary bombs on his country
and on Angola and Mozambique, and using defoliants in order to bring
about famine. Would he deny that the people of Guinea-Bissau,

Cape Verde, Angola and Mozambigue had taken up arms to free
themselves from Portuguese colonial domination? The situation of
the Portuguese colonialist Government did no honour to the

European peoples;- and it was essential that Portugal's allies
should use their influence to persuade the Portuguese Government

to put an end to its colonial wars.

38. Despite the war situation in which his countrv was in conflict
with the Portuguese colonialist Government, he wished to make his
country's position clear. Its fight was political: it was not
directed arainst the people or the regime of “ortusal, but essent-
ially against the Portuguese colonial presence. His country there-
fore appealed to the conscience of mankind to bring Portugal to its
senses and make it understand that its interests lay in the peaceful
solution of the problem. His Government was ready for such a
solution on the basis of a cessation of all forms of aggression
against his country.

39. He had spoken of Portugal not ih anger or in hatred, but in
order to explain to the supporters of Portusuese colonial policy
that the principle of the immutability of a law or of a convention
must be carefully reviewed. His countrv wished to see humanitarian
law developed in a way that would be acceptable to all the parties
to the Conventions and to all those concerned.

4O. Mr. DUGERSUREN (Mongolia) said that the fact that more than
forty newly-independent African and Asian countries and fourteen
national liberation movements were participating in the Conference
was striking testimony of the ereat progressive changes that had
taken place during the past twentv-five years or so. The decision,
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by only one vote, to exclude the Provisional Revolutionary Govern-
ment of the Republic of South Viet~-Nam from participating showed

that the opponents of justice and democracy no longer wielded the
power they had enjoyed not so lonsg before. Had certain newly-
independent countries been fully aware of the importance of the
question for the common cause, the Provisional Revolutionary
Government, and consequently the delegation of the Democratic
Republic of Viet-Nam, would have been participating in the Conference
with the full rights they deserved. The Saigon régime could not
represent the whole population of South Viet-Nam, still less their

legitimate will and aspirations.

41. It was his Government's policy that coercion and the use of
force in international relations should be prohibited and all wars
eliminated. That idea stemmed from the very nature of socialist
countries, which had no interest in dominating and exploiting
other peoples, It was the imperialist, colonialist and racist
forces that were responsible for armed conflicts and for the
violation of human rights and fundamental freedoms. The neo=-
colonialist amgressions which until recently had raged in Viet-Nam
and the Middle East, the colonial wars in Mozambique and Angola, the
inhuman racial oppression in South Africa and Southern Rhodesia
and the massacre in Chile of people fighting for human rights and
fundamental freedoms, all had the same root. It would be well

to ponder the wise advice of the President of Mauritania at the
opening meeting of the Conference not to set aside the causes and
treat only the effects. :

42, His Government regarded wars of national liberation as inter-
national conflicts, since they involved parties that were seeking

to dominate others and parties fighting for their inalienable right
to self-determination and national independence upheld in the Charter
of the United Nations and in many General Assembly resolutions.

It was right that freedom fighters who had fzallen into the hands

of their adversaries should he treated as prisoners of war. General
Assembly resolution 3103 (XXVIII) recogznized that the legal status

of combatants under the 1949 (eneva Conventions and other inter-
national instruments applied to persons engared in armed strusple
against colonial and alien domination and racist regimes. He
accordingly hoped that the provisions of the draft Additional
Protocols would comply with the will of the General Assembly and
strengthen the protection of the right of freedom fighters to

humane treatment.

43, The international situation, characterized by detente and a
strengthening of peaceful co-existence between States of differing
social systems, was conducive to the favourable outcome of the work

of the Conference.
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44, . The Conference.should take full account of the fact that, in

- the neo-colonialist wars of aggression, not only were the provisions
of the Geneva Conventions being systematically violated but new

and more cruel methods and means of warfare were being employed.

The methods of combat used by the United  States forces in Viet-Nam

had brought untold loss and-suffering upon the civilian population.

In that connexion the provisions of artieles 48 .and 49 of draft

Protocol I .and the.corresponding cnes in draft Protocol II

constituted a moral condemnation of those: resnon51b1e for crimes

against the innocent civilian populatlon." '

45, His Government attached rreat 1mportance to the protection of
the civilian population -and civilian tarsets during armed conflicts
and thought that the provisions .of the draft Additional Protocols
on those questions needed considerable improvement. More' precise
distinctions should be made Between the civilian population and
combatants and between civilian objects and military objectives.
46, His delegation was in favour of strengthening the provisions
converning the status of prisoners of war and of making a clear
distinction between the' treatment of ordinary combatants and of war
criminals. .The Protocols should contain safeguard clauses which
would ensure that such distinctions were effectively made:

47. His Government was opposed to the use of weapons causing
indiscriminate destruction and unnecessary suffering, especially
among civilian populations, and was in favour of their complete
prohibition. The Mongolian delegation appreciated the humanitarian
motives of the sponsors of the proposal in document CDDH/23 and
Add.1;, but it would prefer the cuestion of such weapons to be

dealt with in its entirety as a disarmament. matter 1n an apnroprlate
body such as a world disarmament conference. : .

48. His delegation shared.thc view that the two draft Additional
Protocols should be dealt with simultaneously, but wished to make
it clear that the application of humanitarian law in the case of
non-international armed conflicts should in no way permit the
infringement of national soverelvnfv or- 1rterference in internal
affairs. : :

49, Mr. ABDINE. (Svrlan Arab Republic) salﬂ that: his country had
an age=-old tradition of humanitarian law and practice. A
comparison between the humanitarian law proposed at the Conference
and the justice and practice of Islam would show that little
progress had been made in 1,300 years. The precise instructions
given by the Caliph Abou Bakr to his military chiefs and soldiers
vielded mothing to international humanitarian law of the present
day, and indeed went further, since severe nenalties were imposed
for violation. A clear distincticon was made between combatants
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and the civilian population; the killing of children, the old and
the sick was prohibited, as were slaughter or devastation beyond
the minimum necessary; prisoners were to be well treated; and

in order to limit temptation for conquering soldiers, booty was to
be handed.over to the government.

50. In his Government's view, humanitarian law should be regarded.
as comlng under jus cogens.. No State, entity or individual was
permitted to. deviate from it on any pretext whatsoever. The
logical conclu51on to be drawn was that violations of humanitarian

law were crimes aaalnst humanity.

51. The indivisibility of humanitarian law should be stated and
confirmed. That raised the problem of reservations to the 1949
Conventions and the two additional Protocsls. ~ His Government was
in favour of prohibiting reservations to provisions that formed

the very basis of humanitarian law,. Its experience in the
Israel-Arab war provided solid support for that point of view. The
adversary was violating the Geneva Conventions under cover of the
divisibility of the provisions of those Conventions; more
specifically, on the pretext of not applving the Fourth 1949
Convention. Thus States or entities were freely choosing, through
reservations or divisibility, the provisions which served their

own selfish interests, while refusing those relating to objective

situations.

52. There could be no progress unless humanitarian law was removed
from the sphere of politics. Facts were often misrepresented

for propaganda purposes at international gatherings. A case in
point was the outcry about the communication to the ICRC of the
names of Israeli prisoners taken by Syria during the October 1973
war of liberation. When that outcry was contrasted with the
discreet whispers, and even silence, which greeted the serious
crimes and violations committed by the adversary, the impression was
gained that a certain international body's humanitarian ideas
operated in one direction only. The essential point was that
prisoners should be well treated, and Syria had complied with that
requirement,

53. Another point was the inadequacy of the proposed penalties.
There was a complete lepal vacuum where guarantees for the effective
application of the provisions of the Conventions were concerned.

The Conference must find a remedy for that state of affairs and
provide for a system of enforcement.

54, It was unfortunate that there were two draft Protocols, pro=-
viding for two kinds of treatment. But surely humanitarian law was
concerned with man; why then should there be two sets of rules?
There was no excuse for such a differentiation, His Government
considered that a way out of the difficulty would be to make changes

in draft Protocol I.
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55. The decision to invite the national liberation movements to
participate in the Conference was to be welcomed, but the Syrian
Covernment was nevertheless not entirely satisfied, since those
movements had not been given the right to vote. That was not in
conformity with international law.or with the regquirements of the
draft Protocols. Moreover, certain delegations were seeking to
place a restrictive interpretation on the resolution in document
CDDH/22 and Corr.l. To remove any mlsunderstandlng, he wished to
emphas1ze that the national liberation movements were participating
fully in the Conference with the same standlng as States, except
for the right to vote.

The meeting rose at 12.35 p.m.
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SUMMARY- RECORD OF THE NINETEENTH PLENARY MEETING
held on Monday, 11 March 1974, at 3.20 p.m.
President: Mr. Pierre GRABER Vice=President of the Swiss
Federal Council, Head of

the Political Division

In the absence of the President, Mr. Espinc Gonzzlez (Panama),
Vice-President, took the Chair. '

GENERAL DISCUSSION (agenda item 8) (concluded)

1. Mr., TASWELL (South Africa) said that his country had acceded
to the 1949 Geneva Conventions in 1952. His delegation approved
of most of the provisions of the draft Additional Protocols and
would submit its comments on some of the articles at an appropriate

time.

2. Although the South African delegation saw no objection to
combining the two draft Protocols in a single text it believed

that such a course would make a great deal of work for the Conference
and that it might be preferable to study the two texts separately.

3. The Conventions and Protocols were based on reciprocity, but
that had not been the opinion expressed by certain delegations and
organizations, which considered that one of the parties to a conflict
could use all available means, even terrorism, whereas the other
party was obliged to observe strictly all the provisions of the
Conventions and Protocols. Yet how could a State be expected to
treat as prisoners of war those of its citizens who had committed
acts of violence contravening the most elementary principles of

humanitarian law?

u, Mr. KASASA (Zaire) said he welcomed the participation of
Guinea-Bissau 1n the Conference, but regretted that the national
liberation movements were represented only by observers. That
anomaly should be remedied, and Zaire had therefore submitted an
amendment to the provisional rules of procedure of the Conference.

5. His delegation wished the Conference to give particular
attention to the following points: the need to grant prisoner-of-
war status to captured combatants of the national liberation
movements; prohibition of the use of weapons liable to inflict
unnecessary suffering on civilians, especially bacteriological,
chemical and- nuclear weapons; the distinction between just and
unjust wars; strengthening of the Protecting Power in the
application of international humanitarian law - which implied the
existence of an international authority with sufficient prestige
and means of action; and the prohibition or limitation of the
use of conventional weapons having an indiscriminate effect or
liable to cause unnecessary suffering.
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6. Human solidarity was a fundamental principle of Black African
civilization; that humanism excluded no race and set the human
being above all other values. That was why the African States

had subscribed to the United Nations Charter, the Universal
Declaration of Human Rights and the 1949 Geneva Conventions. But
those States also deemed it their dutv to render assistance to the
national liberation movements,vich they sometimes welcomed in their
own territories. Those two obligations were difficult to reconcile.
Indeed, the international community had called for strict observance
of the Geneva Conventions with respect to prisoners captured by
those movements; from the point of view of the latter, however,
that appeal might often be interpreted as support for the colonial-
ist powers, which regarded such struggles as internal conflicts,

and did not hesitate to massacre the combatants they took prisoner.
It was the duty of the international community to protect the
populations of southern Africa and to reccognize the national
liberation movements as regular armies engaged in an international
war for the liberation of their countries.

7. Mr. BRECKENRIDGE (Sri Lanka) said that the Conference had acted
wisely in admitting Guinea-Bissau, but he deplored the exclusion of
the Provisional Revolutionary Government of the Republic of South
Viet-Nam.

8. Turning to.the two draft Protocols, he noted with satisfaction
the creation of a new category of prisoners of war in paragraph 3
of article 42 of proposed draft Protocol I. That was an important

development in the field of humanitarian law. The reference made
in that paragraph to the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States

in accordance with the Charter of the United Nations (United
Nations General Assembly resolution 2625 (XXV)) and its application
to the right of self-determination in turn made the application of
the law of international armed conflicts to national liberation
movements unavoidable.

9. There was a fundamental connexion between humanitarian law

and the indiscriminate use of weapons and methods of warfare.
Disarmament considerations were relevant to the Conference and
expeditious conclusions on the guestion of the use and range of
weapons employed in armed conflicts were desirable. The protection
of civilians in armed conflict, whether international or non-
international, was of primary concern to Sri Lanka.

10. In conclusion, it was his view that the two Protocols had
separate identities and should be treated separately.

11, Mr. LE VAN LOI {Republic of Viet-MNam) pointed out that his
country had endured a war of imperialist expansion for twenty-five
years and said that there was an urgent nced to develop the rules of
humanitarian law with a view to relieving the sufferingms of civilian
populations.
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12. The means and methods of combat used in South Viet-Nam were
primarily intended to terrorize and massacre the civilian population.
That form of warfare was prohibited by the Geneva Conventions, and
was justified by the aggressor in terms of an ideology entirely
foreign to the traditions of individual liberty of the people of

Viet-Nam,

13. His delegation had proposed amendments to the draft Protocols
at the XXIInd International Conference of the Red Cross, inter alia,
on the appointment of Protecting Powers, the prohibition of perfidy

and independent missions.

14, Certain representatives had attempted to give a distorted
image of the war in Viet-Nam by reversing the roles and suggesting
that the northern forces and their local auxiliaries were armies of
liberation, not of aggression. Such views were often expressed by
the representatives of countries which had constantly encouraged
the rulers of Hanoi to continue the war; they were the countries
that had expressed concern regarding draft Protocol II, in the

fear that it mipght be prejudicial to their national sovereignty.

15. Throughout the war of aggression in Laos, Cambodia and South
Viet=Nam, the Hanoi répgime had never applied the Geneva Conventions
and no representative of the ICRC had been allowed to operate in

the communist zones.

16. He read out a short report that had appeared in the Western
press to the effect that, during a mortar attack by the communist
forces, 23 schoolchildren had been killed and 40 wounded in a
primary school in the Mekong delta, 65 kilometres from Saigon.

17. Mr. BARRO (Senesal) welcomed the delegation of Guinea-Bissau
and those of the national liberation movements.

18. Combatants in the national liberation movements should enjoy
the same protection as the combatants of any party to a conflict
between States. Conflicts resulting from colonial occupation
should not be dissociated from so-called international conflicts.
That was a point of substance, not only of terminology, and the
relevant provisions of Protocol II should therefore be inserted in

Protocol I.

19. Nevertheless, care should be taken to avoid any interference
in the internal affairs of States, and the humanitarian activity
of international bodies should be exercised with the approval of
the State involved in the conflict, even if the opnosing party digd
not recognize its authority.

20. Mr. MISHRA (India) welcomed the presence at the Conference of
the representatives of CGuinea-Bissau and of the national liberation

movements.
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21. Since the adoption of the 1949 Geneva Conventions, the LCRC
had convened several meetings of experts, thanks to which the
Conference had before it two draft Additional Protocols providing
an excellent basis for discussion.

22, Twenty-five years had passed since the signature of the Geneva
Conventions. Although the humanitarian principles were still
valid, the world situation had undergone considerable changes.

Many countries had gained indevendence and were determined to
preserve and consolidate their freedom and sovereignty. Other
countries were still fightine for independence,. The national
liberation movements were the first to respect the principles of
humanitarian law because they were well aware of the misery and
suffering caused by the armed conflicts of which they were the
victims. It was therefore essential to sunplement and develop

the Geneva Conventions in order to adapt them to contemporary needs.

2%. 1India had participated in the Diplomatic Conference of 1949
and in the Conference of Government Experts recently convened by
the ICRC. It recognized the importance and complexity of the task
before the Conference and the need to revise the principles of
humanitarian law set forth in the 1949 Geneva Conventions.

24, The draft Additional Protocols submitted to the Conference
had been the result of much preparatory discussion, but there were
still many problems to bc solved. Efforts must be made to find
precise and unambiguous wording, so that those engaged in armed
conflicts might have clear and accurate texts at their disposal.
They should use the wording of the 1949 Conventions and should,
for example, clearly define the difference between a just and an
unjust war, between a combatant and a non-combatant and between
cultural and economic civilian objects. It should above all be
borne in mind that the aim of the Conference was to reaffirm
universally recogsnized prlnc1p1€a and that the letter of the law
could be distorted or misinterpreted.

25. In conclusion, he hoped that decisions would, as far as possible,
be adopted by consensus.

26. Mr. CHELBI (Tunisia) said that in the twentieth century, which
claimed to be civilized, it was deplorable to have to specify
clearly in legal instruments who was the aggressor and who the
vietim and to define the difference between a just and an unjust
war.

27. It was to be hoped that all concern for hegemony on the part
of certaln countries or proups would be dispelled during the
Conference, so that it could adopt the best possible method of work.
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28. Mr. de FISCHER-REICHENBACH (Sovereign Order of Malta) recalled
that tThe Order had been founded 900 years earlier, first of all to
care for pilgrims and subsequently for the wounded and sick who
were victims of conflicts, It had carried on that humanitarian
activity vuninterruptedly right up to the present day. It was
thus one of the earliest promoters of the Red Cross movement.

In the course of its long history, it had constantly adapted itself
to changing circumstances and it still possessed a structure that
enabled it to meet the needs of the times.

29. From the legal point of view, it was a subject of public
international law, endowed with functional sovereignty and the
right of legation since the year 1113. From the moral point of
view, it was based on the principles of complete independence and
neutrality, as also of equality of treatment for those in need
without distinction of race, religion or status. From the
practical point of view, it currently maintained diplomatic
relations with 40 Powers in Europe, Latin America, Africa, the

' Middle East and Asia, and it sent observers to numerous inter-
governmental or international orrcanizations such as the Office of
the United Nations High Commissioner for Refupees, the International
Committee of the Red Cross, the International Committee for
European Micsration, the World Health Organization, the Council of
Europe and the United Nations Fducation, Scientific and Cultural

Organization.

30. 1Its working resources and its experience in the humanitarian
sphere might prove useful when it came to achieving the aims of
future humanitarian law. In that context, the Order would be able
to offer its good offices, should the need arise, as a substitute
for the Protecting Power and to fulfil, as far as its resources
permitted, one or more of the obligations to be assumed by the
latter within the framework of the 1949 Geneva Conventions and the
future Protocol T. It could also contribute, always to the extent
that its resources permitted, to relief action in favour of the
civil population, in accordance with articles 60, 61 and 62 of
draft Additional Protocol I, Lastly, it would be able to co=~operate
with the ICRC in those two realms, should the occasion arise, in
particular by placing gualified personnel at its disposal.

31, Mr, VIGNES (World Health Organization) said that his organiz-
ation was particularly interested in the work of the Conference in
view of the principles and objectives of the WHO Constitution.

32. WHO had made a number of contributions to the development of
humanitarian law in such areas as international medical law, the
physician's role in the maintenance and development of peace and
the use of chemical and bacteriological weapons. It had also
co-operated closely with the ICRC since 1948.
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3%. WHO had participated in the work of . various bodies concerned
with humanitarian matters. It would try to make a positive
contribution to the work of the Conference and hoped that
international humanitarian law would be applied and respected by
all, in order that the victims of armed conflicts might enjoy the
protection which was indispensable for them.

34, Mr, MONTEIRO (Mozambique Liberation Front - FRELIMC) said that
the struggle of the people of Mozambique against oppression,
injustice and violence was not an isolated struggle, but a part

of the general movement of peoples to achieve their independence.
On several occasions FRELIMO had appealed to the Portuguese
Government to try to settle their differences by peaceful means

and to enable the pecple of Mozambique to enjoy their fundamental
rights. Yet, the Porturuese Covernment had turned a deaf ear to
those appeals.

35. He deplored the policy of repression that the colonialist
Portuguese Government was pursuing in spite of the fact that it
had signed the 1949 Geneva Conventions.

36. The revision of humanitarian law should not be allowed to
become an academic debate; it was essential to cestablish a
distinction between the aggressor and the victim and between the
oppressor and the oppressed.

37. The draft Additional Protocols were mainly concerned with the
traditional type of war between technically advanced countries and
seemed to ignore the humanitarian rules applicable to guerrilla
warfare, which had often - and wrongly - been considered as illegal
and irrepular. The texts should pay greater attention to the
characteristics of that type of strugele and to the resulting needs.
For example, the Conference should take into account the necessity
of self-defence on the part of the civilian population and should
examine the conditiocns required for enjoyment of prisoner-of-war
status and the protection of civilian objects indispensable to the
survival of the civilian population.

38. A clear definition should also be given of the field of
application of draft Protocol I, and it should be stated explicitly
that the Protocol applied also to wars of liberation, which were
confirmed as international armed conflicts in United Nations
General Assembly resolution 3103 (XXVIII).

39. He hoped that the Conference would discuss the guestion of the
weapons - such as napalm, fragmentation bombs and incendiary weapons
-~ that should be prohibited or subjected to restrictions for human-
itarian reasons. If the work of the Conference led to the prohibi-
tion of those cruel and deadly weapons, considerable progress would
have been made towards puttine an end to the suffering inflicted by
the forces of oppression on the neonles struggling for their
independence.
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40. 1In conclusion, he greatly regretted the absence of the
representatives of the Democratic Republic of Viet-Nam and of the
Provisional Revolutionary Government of the Republic of South

Viet-Nam.

41. Mr. VIEIRA (Angola National Liberation Front - FNLA) said

that the presence of Guinea-Bissau as a State was a stinging
rebuttal of Lisbon's allegations that the Portuguese colonies,

and Angola in particular, were overseas provinces of Portural.

He regretted, however, the absence of the Provisional Revolutionary
Government of the Republic of South Viet-Nam, which was the rightful
representative of the South Viet-Namese people and would have been
able to make a significant contribution to the work of the

Conference. ’

42, It was imperative that the national libteration movements, which
could give the Conference the benefit of their experience, should
take part in the formulation of new humanitarian rules.

43, His delegation considered that the safeguards provided for the
victims of armed conflicts were insufficient. In particular, the
nature of the struggle waged by the national liberation movements -
in which the whole population took part - had not been taken into
account. Moreover, the FNLA condemned not only the use of
prohibited weapons, but the use of force as a means of settling

disputes.

4h, The FNLA delegation agreed that the Conference was not the
appropriate forum to sit in judgment on Portuguese colonialism,
but wished to emphasize that Portugal, which was entitled to
participate in the Conference as a signatory to the 1949 Geneva
Conventions, constantly violated those Conventions and practised
a policy of systematic oppression in its colonies.

45, Mr. MACDERMOT (International Commission of Jurists), speaking
on behalf of the 819 non-governmental organizations signatories of
the Memorandum on the two draft Additional Protocols, said that
those organizations represented a significant fraction of world

public opinion.

46, He stressed the need to put an end to the massacre of civilians
which was a feature of modern warfare and was due to the total
absence of discrimination in the choice of weapons and objectives
and to the development of military techniques. The following
principles must be observed: +the civil population must have
special protection ensuring its survival in all armed conflicts;
the parties to a conflict and their armed forces must not have an
unlimited right as to the choice of methods of combat and the
objectives to be attacked; and the use of weapons, means and
methods of combat which had indiscriminate effects, were exception-
ally cruel and caused particularly grave suffering, should be
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prohibited. In that respect, moreover, it was essential to ‘go
beyond mere general declarations which were of little effect: the
weapons, means and methods of combat in question must be explieitly
specified in the Protocols or become the subject of another
additional protocol, and machinery must be set up to keep the 1list
of prohibitions up to date.

47. Two other points were of capital importance. In the first
place fundamental humanitarian principles must be applied in all
armed conflicts whether internal or international. In that
connexion, the non-governmental organizations welcomed the
provisions of draft Additional Protocol II, but considered that
they should be modelled more closely on those relating to inter-
national conflicts. Since the Second World War, there had been
many controversies concerning the international or non-international
character of most of the conflicts which had arisen. It therefore
seemed desirable to envisage a system under which the protection
given to combatants and to the civil population depended less on
the assessment of the legal nature of the conflict in question.

In particular, the combatants of resistance and liberation move-
ments should be entitleéd to prisoner-of-war status and it should-
be possible to appeal to an international body on their behalf
against any refusal to recognise that the conditions entitling a
person to prisoner of war status had been satisfied.

48. Secondly, it was essential to provide fuarantees for ensuring
the effective application of the provisions of the humanitarian
conventions. The non-governmental organizations were fully aware
of the difficulties involved, but took the view that if the
signatories to the 1949 Geneva Conventions and the Protocols
intended to honour their signatures, they could not oppose the
application of effective international procedures for ensuring
their implementation, It was important not only to strengthen
the role of the Red Cross, but also to set up, under the auspices
of the United Nations, a permanent and impartial commission which
would investigate complaints and publish its conclusions thereon.

49. Mr. NYATHI (Zimbabwe African Peoples Union = ZAPU) said that
it was essential to keep the facts in mind when considerine either
international or localized conflicts. The gulding principle of
the Conference's work should be the safeguarding and protection of
human life.

50. There were always two parties to a conflict, the aggressor and
the vietin. It was the duty of the Conference to seek ways and
means of alleviating the suffering of the victims and punishing

the aggressors. :



- 203 - CDDH/SR.19

51. Despite repeated appeals to the United Kingdom by many inter-
national authorities, the people of Zimbabwe were in the throes of
a bloody colonial war which had been further intensified: indeed,
since 1965, over a hundred patriots had been hanged and over two
hundred were awaiting death in prison.

52. Referring to the Declaration on the Granting of Independence

to Colonial Countries and Peoples, adopted by the General Assembly
in 1960 (General Assembly resolution 1514 (XV)) and to the
Convention concerning the Abolition of Forced Labour, adopted by

the General Conference of the International Labour Organisation at
its fortieth session in June 1957, he deplored the existence of
"protected villages" in which the civil population whose property
had been confiscated or destroyed was guarded by the police and the
army and subjected to forced labour. The Conference should examine

that question.

5%, The racist policy of the colonial reégime in Zimbabwe ran
counter to the annex to United Nations General Assembly resolution
3068 (XXVIII), according to which apartheid was a crime against
humanity, to the International Convention on the Elimination of
all Forms of Racial Discrimination (General Assembly resolution
2106 (XX) annex) and _to the Universal Declaration of Human Rights.
Since the colonial reﬁlme was also violating the Charter of the
United Nations and the 1949 Geneva Conventions by using force and
destroylnp livestock and crops, the struggle of the people of
Zlmbabwe was fully justified by the International Covenant on
Economlc, Social and Cultural Rights; the International Covenant
on Civil and Political Rights and Optional Protocol to the Inter-
national Covenant on Civil and Political Rights (General Assembly
resolution 2200 (XXI)), and the combatants involved, like those of
other national liberation movements, were entitled to enjoy

prisoner-of-war status.

54, In conclusion, he regretted that the Conference had admitted
as full participants in its work such ageressor countries as South
Africa, Israel, Chile and the so-called Republics of Korea and

Viet~Nam.

55. Mr. KATJAVIVI (South West African People's Organization - SWAPO)
pointed out that Namibia was an international territory illepally
occupied by the Government of South Africa, whose mandate had been
revoked in 1966 by the United Nations General Assembly (resolution
2145 (XXI)) and which had paid no attention to the Advisory

Opinion 1/ handed down by the International Court of Justice in 1971.

1/ Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding Security
Council resolution 276 (1970), Advisory Opinion, I.C.J., Reports

1971, p.l6.
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56. . The justice of the Namibian people's cause had been borne out
by various declarations and resoclutions adopted by international
bodies, whereas the policy of the South African Government had been
universally condemned.

57. Namibian guerrillas were struggling against an oppressor who
possessed vast economic resources, a highly developed police
system and both conventional and non-conventional weapons.

58. It was important to ensure that the unequal conditions under
which liberation movements were fighting were taken into considera-
tion and that the rights of these movements were protected by
international bodies. International humanitarian law must be
adapted to the conditions of guerrilla warfare. Captured guerrillas
‘must be regarded as prisoners of war; the use of chemical weapons
and poisonous substances such as gas and napalm must be prohibited;
any person injured by enemy action or during imprisonment must
receive immediate care; and any person killed by the enemy must be
given a decent burial.

59. Mr., ARMALY (Palestine Liberation Organization - PLO) said the
Conference's decision to invife the national liberation movements
undoubtedly reflected the desire of the international community to
give satisfaction to the peoples which were conducting a just
struggle for their right to self-determination. It was that very
struggle which had revealed the inadequacies of the 1949 Geneva
Conventions and had made their re-examination a matter of urgencv.
Those who had expressed reservations concerning. the admission of the
national liberation movements had shown quite clearly that their
political interests outweighed humanitarian considerations. The
PLO bitterly regretted the non-admission of the Provisional '
Revolutionary Government of the Republic of South Viet-Nam, whose
experience would have been a great help to the Conference.

60. The PLO represented a pcople which had been the victim of
colonialism and Zionist racism since 1948 and which, in view of
Israel's attitude towards the resclutions of the United Nations
General Assembly, had since 1965 taken up arms to regain its rights
to life and liberty. The world was well aware of.the motivations
and the legitimacy of Palestinian resistance and a growing number
of peoples and governments were lending it moral and material
support. Since 1965, and especially since the war of 1967, Israel
had been guilty of daily crimes against humanity, in flagrant
violation of the 1949 Geneva Conventions. The PLO, on the other
hand, had always offered its co-operation to international human-
itarian bodies and the Palestinian Red Crescent worked in close
collaboration with the ICRC. The PLO wished to put forward
certain fundamental principles which the Conference might take

into consideration in drawing up the new international humanitarian
law: ceonfirmatien of the international character of wars fought
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by national liberation movements; recognition of the prisoner-of=-
war status of combatants in national liberation movements; protect-
ion of the civilian population against the atrocities committed

by colonialist and racist powers, such as arbitrary detention,
collective reprisals, forcible displacements of persons, destruction
of dwellings or any other objects having no military value ,and use
of cruel weapons. '

61. The Geneva Conventions in fact already contained provisions
based on those principles, but it was necessary to reaffirm them
and to supplement them by clauses which would deprive the oppressors
of the means of evading their obligations under cover of fallacious

arguments.

62. Mr. PESTANA HEINEKEN (People's Liberation Movement of Angola
- PLMA) welcomed the admission of the Republic of Guinea-Bissau
to the Conference, but deplored the absence of the Provisional
Revolutionary Goverhment of the Republic of South Viet-Nam.

63. The international community should put pressure on the
Portuguese Government to respect the 1949 Geneva Conventions in
Angola, where it perpetrated acts of unspeakable barbarism. For
its part, the PLMA had always taken care to spare the civilian
population, as it would be seen from the measures taken in 1964 by
its officers, who were always anxious to abide by humanitarian
principles. Where the PLMA had resorted to violence, it had been
compelled to do so by the Portuguese Government's refusal to solve
the problem of Angola's independence by peaceful means.

64, He did not intend to go into the details of the draft Protocols
before the Conference, since he would be able to do so at Committee
meetings, but wished to emphasize that if the instruments drawn up
by the Conference were to be adapted to contemporary realities, it
was essential to provide effective implementation machinery.

Indeed, those new instruments must not be allowed to remain a dead
letter, as had the 1949 Geneva Conventions, which were constantly

being violated.

65. Mr. NOKWE (African National Congress - ANC) said he fully
endorsed the statement made by the representative of FRELIMO on
behalf of the liberation movements and thanked all those who had
worked so hard to secure the participation of those movements in

the Conference.

66. The people of South Africa who had been oppressed for so lons
were convinced that one day their cause would triumph, especially
in international institutions: that conviction had already been
justified by the admission of the ANC to the Conference. The ICRC
was to be commended for the great service it rendered to mankind
and to the United Nations, which had been established after a
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‘particularly deadly war. Although the disasters of the Second
World War had particularly affected Europe, all the peoples of the
world had combined to crush nazism and fascism, particularly peoples
that had been under colonial rule at that time. Yet South Africa
had maintained discrimination even on the battlefield, native
Africans being assigned the hardest and most dangerous tasks.

It had taken twenty-five years to change the situation, twenty-five
years of suffering and of massacres assuming the proportions of
systematic genocide.

67. The question of the representation of the people of South
Africa seemed to have been finally settled at the twenty-eighth
session of the United Nations General Assembly. The ANC was
grateful to the Organization of African Unity and to all the nations
which on that occasion had voted in accordance with the Charter.

68. The international community had supported the cause of the
South African people in General Assembly resolution 3151 (XXVIII)
on the policy of apartheid of the Government of South Africa.

It was to be hoped that the question of the representation of -the
people of South Africa was now settled once and for all, despite
‘the bitter opposition of the Pretoria regime.

69. The activities of the white racist regime of South Africa had
rightly been condemned in the International Convention on the
Suppression and Punishment of the Crime of Apartheid which had been
adopted by the United Nations General Assembly; in that connexion,
the preamble to General Assembly resolution 3068 (XXVIII) unequiv-
ocally 1laid down the duties of the international community in that
respect. In accordance with that Convention and many conventions
and resolutions of the United Wations and other international
legislative bodies, the so-called Government of -South Africa should
be brought before an international tribural to answer for its crimes
against humanity. As some representatives had suggested and
according to the precedent established at the Nurnberg Trial, the
Conference must study means of punishing the South African criminals.

70. The ANC, for its part, would counter with revolutionary violence
the racist violence of a regime which cateporically rejected any
possibility of peaceful change. It was not the Africans who were
the terrorists, but the Pretoria Government, as the size of its
military budget clearly proved. Its crimes even extended to
annexation and aggression in Namibia, in defiance of international
law and United Nations resolutions.

71. For several months, the racist regimes of Rhodesia and South
Africa had been harassing Zambia by placing bombs at its frontiers;
yet that form of aggression had not gone unnoticed since 1t had
been referred to in the United Nations Security Council. For some



- 207 - CDDH/SR.19

time, letter bombs and bombs in parcels had caused casualties in.
Botswana and Zambia. The activities of the South African racist
régime extended throughout southern Africa, under the pretext of

fighting communism.,

72. In conclusion, he hoped that the wrong done to the Provisional
Revolutionary Government of the Republic of South Viet-Nam by
excluding it from the Conference would be righted.

73. The PRESIDENT announced that, in pursuance of resolution

3068 (XXVIII), adopted by the Unlted Nations General Assembly, the
General Commlttee had asked Committee I to consider that resolution.

74, Mr. MTAMBANENGWE (Zimbabwe African National Union - ZANU) said
it was regrettable that, owing to political manoeuvres, the
Provisional Revolutlonary Government of South Viet-Nam had not been
admitted to the Conference and thit the Democratic Republiec of
Viet-Nam had withdrawn from it, although they had been parties

to one of the most horrible conflicts the world had ever known.

75. The Conference' had been convened for three reasons: the
contradiction between States' declarations of intent and their

actual attitude in armed conflicts, which often ran counter to the
Geneva Conventions of 1949: the armaments race; and the use of-
methods of warfare which resulted in the indiscriminate destruction
>f property and human lives. In that connexion, there was an
important omission in the Geneva Conventions with regard to sanctions.
Indeed, States as well as individuals should be answerable for their
criminal acts. International humanitarian law should not be

reduced to mere declarations of intent. That was why his dele-
gation welcomed the establishment of the Ad Hoc Committee on Weapons.

76. The Geneva Conventions should be amended to take into account
the new situation created in the twentieth century by the struggle
of peoples for their independence. In particular, the concept of
war must be redefined and freedom fighters must be granted the
status of combatants and, where necessary, prisoners of war: they
must not be treated as criminals or traitors. Moreover, that
treatment should be accorded to all combatants captured, irrespec-
tive of the army to which they belonged. Combatants should not be
accused of crimes which were in fact committed by the entities of

which they were only the agents.

77. In any case, it was not the aim of the liberation movements to

destroy society; on the contrary, they sought to promote respect

for fundamental human rights. It was the minority racist and

- colonialist régimes that were threatenins world peace. In that
‘connexion, he wished to dispel certain misunderstandings with regard

to terrorism: the racist régimes were in fact perpetrating terrorism

when they subjected to brutality and torture the freedom fighters
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whom they captured or the unarmed civilian populations which they
deported, shut up in camps,; bombed or deprived of all means of
survival. - The ICRC could bear witness to the humane way in which
the liberation movements treated the soldiers they captured.

78. The oppressors had at their disposal not only a formidable
war machine, but also financial resources which enabled them to
organize subtle propaganda campaigns to distort the truth and
dissimulate their crimes,

79. Wars of national liberation were certainly international

armed conflicts, as it was unequivocally recognized in several
United Nations resolutions and declarations. His delegation would
make every effort to ensure that the concept of armed conflict was
clearly defined in the Conventions. The States whic¢h opposed the
recognition of the international character of struggles for self-
determination dat the Conference were those which supported the
minority racist régimes of south Africa. It was to be hoped that
the duplicity of those States would be brought to light. The
Geneva Conventions must not be allowed to remain a dead letter.

80. Mr. QGRIBANOV (Union of the Soviet Socialist Republics) said
‘he wished to protest strongly against the slanderous charges
levelled against the policy of the Government of the Democratic
Republic of Viet=Nam and the Provisional Revolutionary Governmerit
of the Republic of South Viet-MNam by the representative of the
Republic of Viet=Nam, whose right to represent the whole of the
Viet-Namese people could not be recognized. The unmentionable
conditions in which civilisns were detained in South Viet-Nam must
not beée passed over in silence. Terror reigned in that part of
Viet-Nam, as it did in Chile, and honest men could not fail to
denounce facts which were conde¢emned by world public opinion.

81, Mr. PI Chi-lung (China), speaking in the exercise of the right
of reply, said that the Government of the Union of Soviet Socialist
Republics had opposed the total prohibition and destruction of
nuclear weapons and had engaged in prevparations for war. ~ Yet, in
his statement at the 12th plenary meeting on 6 March 1974, the
Soviet representative had tried to conceal those facts and to
slander China.

82. The Chinese Government was in favour of disarmament, provided
that it was genuine, and not a mere mockery. The super Powers
which possessed vast stocks of nuclear weapons, should be the

first to disarm. In fact, other countries which had inadequate
defence potential should strengthen that potential to protect

their sovereignty and independence.- China refuted the allegations
of the Soviet representative, who had tried to make it responsible
for the threat which hungz over the peoples of the world.
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83. The Chinese Government intended, when the necessary conditions
prevailed, to convene a real disarmament conference, with the
specific aim of eliminating the nuclear threat created by the super
Powers and bringing about nuclear disarmament.

84. Indeed, the much-vaunted World Disarmament Conference, so
often mentiohed by the Union of the Soviet Sccialist Republics,
was a mere fraud. The Soviet Union was playing a double game:
while declaring itself to be in favour of disarmament, it refused
to undertake not to be the first to use nuclear weapons; it
advocated the prohibition of nuclear tests, but made considerable
efforts to develop its nuclear potential. In fact, it sought

to secure hegemony in that field, in order to compel the peoples
of the world to yield to its blackmail.

85. When the Diplomatic Ceorference had been asked to consider the
guestion of nuclear weapons, the Union of the Soviet Socialist
Republics had opposed the suggestion on the grounds that that
matter could only be discussed by the Conference of the Committee
on Disarmament - although that body had achieved no results in

twenty years.

86. The PRESIDENT declared the general discussion closed, the
list of speakers being exhausted.

The meeting rose at 7.30 p.m.







- 211 - CDDH/SR.20

SUMMARY RECORD OF THE TWENTIETH PLENARY MFETING
held on Thursday, 28 March 1974, at 10.25 a.m.

President: Mr. Pierre GRABFR Vice~President of the
Swiss Federal Council,
Head of the Political
Department

REPORT OF THE CREDENTIALS COMMITTFE (agenda item 10)
(CDDH/51 and Corr.1l) :

1. Mr. SANSON~ROMAN (Nicaragua), Chairman of the Credentials
Committee, read out the report of the Committee

(CDDH/51 and Corr.l). The .credentials of the delepations of the
Governments of Gabon, Pakistan, FParasuay and the Arab Republic of
Yemen had arrived after the drafting of the report. and the
Government of the Central African Republic had sent a telegram
dated 20 March 1974 stating that it would not take part in the
Conference. A representative of the Central African Republic had,
however, attéended the Conference.

2. The PRFSIDENT suggested that the Conference should approve
the report of the Credentials Committee, it being understood that
delegations could forrulate reservations.

3. Mr, PI Chi- 1ung (Fhlna) sunported by Mr. MRAYA (United
Reoubllc of Cameroon) Mr. SHAH (Paklstan) and Mr RAmTANqEY

13 of the report.

4, Mr. SANSOM-ROMAN (Nicaragua), Chairman of the Credentials
Committee, pointed out that the text of paragraph 13 had been
proposed by one of the members of the Committee and approved by all
the others. It had seemed important to draw a distinction hetween
the question of invitations and that of credentials.

5. Mr. MENCER (Czechoslovakia) said that his deleration had no
objection to the report but could agree to the deletion of para-
graph 13. He proposed that, in the French version, the words "en
tant que coauteurs"' should be added in paragraph 5, in order to
bring the three texts into line.

6. Mr. MISHRA (India) said that he did not think it was
necessary v to nut it the question of deleting naragraph 13 to the vote.

7. Mr. MOLINA~LANDAETA (Venezuela) said that he would prefer
that paragraph to he retained,.He supgested that the proposal to
delete paragraph 13 should be nut to the vote.
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It was so decided.
The proposal was rejected by 38 votes to 36, with 29
abstentions.

8. The PRESIDEMT suggested that the Conference should adopt
the report of the Credentials Committee.

The report of the Credentials Committee was adopted.

9. The PRESIDENT asked whether any delegations wished to
express reservations.

10. Mr, CRISTESCU (Romania) said that he questioned the
validity of the credentials of the delegation of the Saigon
Administration and pointed out that the sole legitimate repre-
sentative of South Viet Nam was the Provisional Revolutionary
Government of the Republic of South Viet-Nam, which was a Party
to the 1949 Ceneva Conventions.

11. Nor did he recognize the rimht of the Phnom-Penh Adminis-
tration to speak on berhalf of the Khmer people, whose rightful
representative was the Covernment of Prince Norodom Sihanouk.

12, M. CLARK (Wigeria) said that his delegation refused to
recognize the Pretoria réegime, which represented only a small
minority of the -ponulation of South Africa and had established a
system.of concentration camps which constituted a perpetual viola-
tion of humanitarian law. The only rightful representatives of
liamibia were the African WNational Congress (ANMC) and the Panafri-
canist Congress (PAC).

13. Mr. ROSEMNII (Israel) protested against the unprecedented
statement of the Iragi delegation quoted in parasraph 8 of the
report. He denlored the exnloitation of the Credentials Committee
for propaganda purposes and the violent animosity of certain
governments towards Israel. o

14, He wondered, morecver, whether the Iragi delesation, whose
Government had for more than 30 years been carrying on a colonial-
ist war of aggression against a minority living within its borders,
was in any position to question the representative capacity of any
other delemation. His delegation was ahle to anprove only those
parts of the report which did not contain abusive political
assertions.

15, Mr. GRIBANQV (Union of Soviet Socialist Republics) said
that his delegation had never recognized and would never recoznize
the credentials of the Saigon delegation which was illegally
representine the Republic of Viet-Nam. It resretted the discrimina-
tion shown by the Conference arainst the Provisional Revolutionary
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Government and would do everything in its power to ensure that that
Government would participate in the second session of the Conference
on an equal footing with other governments.

16. Nor did his delégation recognize the credentials of the
Chilean delegation, which represented a military junta governing in
violation of the rules of humanitarian law.

17. Only the representatives of the Government of Prince Norodom
Sihanouk were entitled to speak on behalf of Cambodia.

18. Finally, his delegation contested the validity of the
credentials of the South African and Portuguese delegations.

19. Mr. ABADA (Algeria) said that his delepation fully asso-
ciated itself with the reservations formulated by Czechoslovakia,
Senegal, Madagascar, and Iraq as recorded in the report (CDDH/51).

20, Mr. E1 Mehdi ELY (Mauritania) said that he associated him-
self with the reservations formulated by Senegal, Madagascar, the
United Republic of Cameroon, Czechoslovakia and Irag (ibid).

21. Mr. DUGERSUREN (Mongolia) said that he associated himself

with the reservations with regard to South Viet-Nam formulated by
Czechoslovakia and supported by Iraq, Senegal and Madagascar, as
also those formulated by Senegal, Madagascar and the United
Republic of Cameroon with regard to the credentials of South Africs

and Portugal (ibid).

22. PFinally, he reserved his position with regard to paragraph
13 of the report, which, in his opinion, opened the way to recogni-
tion of the credentials of the Saigon Administration.

23, Mr. PLAKA (Albania) protested against the recognition of
she credentilals of the representatives of the Phnom Penh clique,
which, with the help of the American aggressor, was massacring the

Cambodian people who were struggling for their independence. Their
only legitimate representative was the Royal Government of National
Unity of Prince Norodoem Sihanouk. The decision taken by the

Conference constituted interference in the affairs of that people
and an injustice to them.

24, The credentials of the representative of the Saigon regime,
which had been set up by the United States of America when the
latter had occupied the territory of South Viet-~Nam and which did
not represent the South Viet-Namese people. were unacceptable.

The injustice inflicted on the Provisional Revolutionary Government,
the sole legitimate representative of the Viet-Namese people and a
Party to the 1949 Geneva Conventions, should be repaired and a
delegation of that Government should participate in the second
session of the Conference.
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25. Lastly. he protested against the recosgnition of the creden-
tials of the Pretoria Government, which was depriving all the non-
whites of their rights and was continuing to exnloit them.

26. Mr. RATTANSEY (Unites Zennpiac of Tanvzania) associated
himself with the reservations formulated by Senegal and Madagascar,
on the one hand (CDDH/51, paragraph U4) ard by Czechoslovakia on the
other (ikid, paragraph 3).

27. He considered that the Portupguese delegation representec
only the metropolitan territory of that country and that Mozambique
was represented by the Mozambiaue Liberaticn Front (FRELIMO),
Angola by the Peonle's Liberation Movement of Angola (MPLA) and
Guinea-Rissau by the representative of the Covernment of Cuinea=-
Pissav, while Rhodesia was represented by the Zimbabwe African
Mational Union (7A1TU) and the 7imbabwe African People's Union
(ZAPU)

28. as for the South African delegation, it represented only a
minority of the nopulation of Scuth Africa.

29. ;r. 21 Chi-lung (Chira) sald that the participation in the
Conference of representatives of the Lon Mol clique, which had
usurped the name cf Cambodia, was entirely illegal and that the
Royal Government of FMational Unity alone had the right to
represent the Camhodian peonle.

30. Similarly, both the absence of a delegation of the
Provisional Revclutionary Covernment, which was the sole rightful
representative of the population of South Viet-Nam and was a Party
to the four Geneva Conventions of 1649 ,and the participation of the
Saigen Administration, were unjustifiable ard unreasonable.

31. The delepation of South Africa represented a racist
minority régime and was in no way entitled to represent the people
of that country.

32. vhe delegation of Portusal was not entiftled to represent
Angola or Mozambicue, or Guinea-Rissau which had already achieved
independence.

33, Finally, his delegation reserved its position with regard
to paracraph 13 of the report.

3, Mp. APDINF (Qyrian Arab Rerublic) ascociated his delegation
with the reservations formulated by Czechoslovakia, 3enegal,
Madarascar and Trag. fie wished to make it clear that his reserva-
tion with resard to Israel was based solely on a conception of
international law founded on the principle of legitimacy with
recard to the recopnition of Covernments and States. The Syrian
Arab Republic could in no way accept the fait accompli, and Israel
owed its existence to a violation of international law.
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35. Ir, AL-ADHAMI (Iraq) said that the false allegations made
against Irag were part of the propaganda designed to conceal the
crimes perpetrated against the Arab and Palestinian peoples, as was
attested to by the report of the United Nations Special Committee
to Investigate Israelil Practices Affecting the Human Rights of the
Population of the Occupied Territories (A/8828), submitted to the
twenty-seventh session of the United Wations General Assembly. - He
would like the author of those allegations to give some details
about the Libyan civilian aircraft which had been shot down, the
children who had been massacred in Egypt and the exploits of the
special services which had executed a Moroccan citizen in Norway.

36. Mr. LECHUGA (Cuba) expressed reservations.on the credentials
of the delegations of the Saigon Administration, which was occupy-
ing the place of the Provisional Revolutionary Government of the
Republic of South Viet-Nam, the so-called “Khmer Republic", which
had been set up by foreign troops; the minority Government of
South Africa, which violated human rights and had, moreover, been
condemned by the United Nations, and the Chilean military junta,
which did not represent the Chilean people and had chosen to
dominate by murder '‘and lies, in violation of the four Geneva
Conventions of 1949 and all the articles of the draft Protocols
considered by the Conferecnce.

37. Mr. TASWELL (South Africa) said, in reference to the accu-
sations made by delegations against his Government, that his
delegation's credentials had been accepted and recognized by the
Credentials Committee. In its statements his delegation had made
no reference to certain Covernments which had come to power as a
result of military couns d'etat and which were none the less
represented at the Conference. )

38. He thought that the reservations formulated by certain
delogations were prompted by political manoeuvres. A dialogue
should be opened between the various groups in order to solve the
racial problems which had not vet been settled.

39. In reply to the Nigerian representative, who had said that the
African National Congress (ANC) and the Panafricanist Congress (PAC)
should represent Namibia, he pointed out that those movements were
merely two terrorist movements which represented only a small pro-
portion of the population.

40. Mr. de ALCAMBAR-PEREIRA (Portueal) said that the reservations
expressed by certaln delegations wsre not, in his opinion, in
conformity with the Committee's terms of reference.

1. ™r. ULLRICH (German Democratic Republic) reaffirmed his
country's position and deplored the presence of the representatives
of the Sairon Administration, who were not entitled to speak for

the South Viet-Namese people. The Provisional Revoluticnary Govern=
ment of the Republic of Scuth Viet-Mam was a Party to the four
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Geneva Conventions and was thus entitled to rarticipate in the work
of the Conference. He hoped that that Government would be able to
exercise that right at the second session of the Conference.

o, He‘supported the reservations expressed by the delegations
of Senegal and Madagascar appearing in paragraph 4 of the report.

43, He could not recognize the credentials of the delegation of
Chile, whose CGovernment violated the rules of international law.

hi., © Mr. KASASA (Zaire) said that he supported the statements
made by the previous speakers rerxarding paragraph 4. It was obvious
that the credentials of the delegation of South Africa.were not
acceptable, since that country did not represent Namibia. The
crecdentials of the Forturuese delegation were acceptable only to
the extent that they applied to that country's Eurovean territory.

45, © Mr. Seuk Djoun XI¥ (Democratic People's Republic of Korea)
welcomed the participation of the representatives of Guinea-Bissau
and of the national liberation movements in the deliberations of
the Conference. Those movements had struggled and were continuing
to struggle against imperialist ageression.

e, He deplored the absence of the Provisional Revolutionary
Covernment, which was the legal representative of the -people of
the Republic of South Viet-Mam, and the absance of the Royal
Government of National Unitvy of Carmbodia, which was the only
authentic representative of the pcople of Cambodia. He hoped that
those two fovernments would narticipate in the work of the second
session of the Conference.

h7. He could not recognize the validity of the credentials of
the South African delegation.

4g, “Mr. NCOH (United Republic of Cameroon) said that he
reaffirmed the reservations made by his country, which appeared

in parapgraph 6 of the report_ with regard tc the crecdentials of the
South African and Portuguese delegations. ‘

e e deplored the absence of the Provisional Pevolutionary
fovernment at the nresent session and hoped that it w¢-uld partici-
pate in the work of the second session.

50. My, KRISHMADASAN (Zamhia) associated his . deleration with the
reservations exrressed by the delegations of Seneral and
Madagascar. :

51. le could accept the credentials of the Portumese delegation
if they were restricted to that courtry's Furopean territory, as
indicated in paragranh 5(h) of the report. ¥ith rerard to the
credentials of the South African delegation, which were referred to
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in paragraph 5(a)., hec pointed out that the Government of that
country was followines a policy not only of racial discrimination
but also of terrorism, both within and outside the country. For
that reason, he could not accept the validity of that delegation's

credentialgs.

52. Miss BOA (Ivory Coast) said that she questioned the vali-
dity of the credentials of certain delegations and associated her
delegation with the reservations recorded in paragraph 5 of the
report. However, her Government would like to see a dialogue

opened in that connexion.

53. She hoped that the representatives of ZAPU and ZANU would
participate with full rights in the work of the second session of

the Conference.

54, Mpr. HERCZEGH (Hungary) supported the reservations expressed

by the delegations of Czechoslovakia, Senegal and Madagascar
regarding the credentials of the delegation of the Republic of
Viet-Nam. He considered that the Provisional Revolutionary Govern-
ment was the sole authentic representative of the people of South
Viet-Nam and he hoped that that delegation would be able to parti-
cipate in the work of the second session of the Conference, and to
contribute to the formulation and development of international

humanitarian law.

55. Mr. CABRAL FIDEUS (Guinea-Bissau) said that he shared the
opinion expressed by the representatives of Czechoslovakia, Senegal
and Madagascar regarding the validity of the credentials of certain
delegations. He hoped that all the national liberation movements
would be able to participate with full rights in the work of the
second session of the Conference.

56. Mr. KAKOLECKI (Poland) said that he agreed with the pre-
ceding speaker with regard to the validity of the credentials of

certain delegations.

57. He drew the attention of the organizers of the second session
of the Conference to the fact that no discrimination should be
exercised in connexion with the Provisional Revolutionary Govern-
ment and the Royal Government of National Unity of Cambodia.

58. He associated his delepation with those which had condemned
the crimes committed by the militarv junta in Chile. His delecgcat-
ion did not recognize the validity of the credentials of that
country's delegation.

56. Mr. LE VAN LCI (Republic of Viet-Nam) said that he rejected
all the statements that had been made in connexion with paragraph 4
of the report. They were based on false proparanda designed to
support the cause of Communist asmgression amainst the Fepublic of

Viet-Nam.
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60. His delegation had already stressed the fact that thé
Provisional Revolutionary Government represented only a group of
rebels who had been used as a front for the Hanoi army of
aggression, and that the Viet-Cong hadé no control over the people
of South Viet-Nam, who continued to oppose the aggression of the
Morth Viet-Namese Communists.

61. His delegation was unable to accept paragraphs 4 and 5 of
the report of the Credentials Committee.

62. Mr. PROM (Khmer Republic) said that he would not reply to
the offensive allegations of certain delegations, but he would like
to offer a corment, make an apreal and express a hope.

£3. He recalled the statement hy Danton, which he had quoted
at earlier meetings: "You cannot take vour country with you if you
abtandon it".

64, He earnestly hesought those who were concerned with ‘the
problem of his country to help in finding a solution which would
bring peace to the Khmer peonle.

65. In conclusion, he expressed the hope that none of the
countries represented at the Conference would ever have to face
a situation similar to the one obhtaining in Cambodia.

66, Mr. FISSEMKO (Ryelorussian Soviet Socialist_Republic) said
that he shared the opinion expressed by the representative of the
Soviet Union.

67. Fis delepation was unahle to accevnt the validity of the
credentials of the representatives of the Saigon Administration,
the Chilean military junta or the Phnom-Penh régime, or of the
delepations of South Africa and Portugal.

The meeting rose at 12,30 p.m.
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SUMMARY RECORD OF THE TWENTY-FIRST PLENARY MEETING

held on Thursday, 28 March 1974, at 3,40 p.m.

President: Mr. Pierre GRABER Vice~President of the Swiss
Federal Council, Head of the
Political Department

REPORTS OF COMMITTEES AND OF DRAFTING COMMITTEE (agenda item 11)

1. Mr. KALSHOVEMN (Wetherlands), Rapporteur of the Ad Hoc Committee
on Conventional Weapons, said that that Committee's report

(CDDH/47) differed from those of the other Main Committees in that
‘its discussions had not been based on specific articles in the

draft Protocols.

2. Its task had been to start 2 preliminary discussion at the
intergovernmental level on the prohlems raised by the existence of
certain conventional weapons which might cause unnecessary suffer-
ing or have indiscriminate effects.  The most important part of
the discussions had therefore had the character of an open debate,
which the report reflected by giving an analytical description of
the various ideas expressed and the trend of the discussion.

3. The first part of the réport described the work prorramme of

the Ad Hoc Committee. The second part, containing an analysis of
the peneral debate, consisted of four main sections. The first,

comprised in paragraphs 5 to 20, related to such general aspects

as the relationship between the subject of the Committee's work

and non-conventional wcapons -~ nuclear and other weapons of mass
destruction; the question of disarmament the role of certain
conventional weapons in modern armed conflicts and the impact of
their use on the protecction of the civilian ponulation. The
second section - paragraphs 21 to 24 - set out the fundamental
premises of the whole discussion of the issue of conventional
weapons, as they had emerged from the debate. The third section -
paragraphs 25 to 3% - gave the ouftcome of the debate concerning

the criteria for assessing the permissibility of use of specific
weapons; the main emphasis had been laid on the critevia of
unnecessary suffering and indiscriminate effects. Finally, the
fourth section - paragraphs 36 to 38 ~ set out the views expressed
on the political character of any decision to prohibit or restrict
the use of a specific weapon or category of wearons, together with
reference to the enforcement of anv such prohibition or restriction.

L, It would be seen that the part of the report devoted to the
discussion of specific conventional weapons (paragraphs 39 to 51)
was largely .a reflectibn of what had been said by one delegation.
In that connexion, he drew attention to the explanation hy other
delegations referred to in paragraph 39.
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5. The discussion on the forthcoming Conference of CGovernment
Lxperts (paragraphs 52 to 63) had been generally constructive and
it therefore seemed possible to look forward to that Conference
with some optimism. He hoped that the Ad Hoc Committee's dis-
cussion and report would be of assistance to the Conference.

6. The PRESIDENT invited delegations to comment on the report
of the Ad Hoc Committee on Conventional Weapons.

7. Mr, BLIX (Sweden) said that his delegation apvreciated the

ICRC's willingness to organize the Conference of Government Experts
at Lucerne in June 1974. It was to be hoped that as many Govern-
ments as possible would be able to send experts to that Conference.

8. It was stated in paragraph 57 of the Ad Hoc Committee's report
that unless sufficient voluntarv contributicns were pledpged by the
middle of April 1974, the Conference would have to be postponed.

He therefore hoped that Governments would be as willing to share

in the financing of the Conference as they were to participate in
it. His Government was prepared to contribute a maximum of

30,000 Swiss Francs, or 6 per cent of the estimated cost.

9. Mr, PALACIOS TREVINO (Mexico) said that one of the most urgent
humanitarian tasks of the current Conference was to identify
categories of weapons whose use should be prohibited. His
delegation was among those which had proposed the establishment of
the Ad Hoc Committee and welcomed the convening of the Conference
of Government Experts in June 1974, Napalm and other incendiary
weapons needed priority attention; in fact, his delegation
considered that the current session of the Conference should
provide for suspension of their use pending a final decision on
the matter. It was to be hoped that the second session would be
able to reach such a decision.

10, Mr. DAYAL (India) said that efforts to ban the use of certain
weapons could not succeed unless a balance was struck between
humanitarian principles and the sovereign rirht of States to defend
themselves. Since all weapons could be used to increase human
suffering, it was unlikely that any list compiled would ever be
complete, Careful consideration must therefore be given to the
identification of criteria and of the categories of weapons to be
included. His delegation intended to comment on that and other
aspects of the problem at the Conference of Government Experts in
June 1974, and hoped that participation in that Conference would be
sufficiently wide to form a basis for general agreement.

11. Ir. KUSSBACH (Austria) said that his Government was ready to
participate in the Conference of Government Experts in June 197&
and would give favourable consideration to the nuestion of making
an appropriate financial contribution to that Conference.




- 221 - CDDH/SR. 21

12. Mr. GIRARD (France) said that his Government would participate
in the Conference of Experts at Lucerne and had aglready earmarked
the sum of 18,000 Swiss Francs as its voluntary contribution to

that Conference.

13, The PRESIDENT invited the Conference to take note of the
report of the Ad Hoc Committee on Conventional Weapons (CDDH/U47).

It was so decided.

Report of Committee III (CDDH/50 and Corr.1l)

14, The PRESIDENT invited the Rapporteur of Committee III to
introduce that Committee's report (CDDH/50 and Corr.l).

15. Mr. BAXTER (United States of America), Rapporteur of Committee
ITI, sald that some corrections should be made to the report. In
paragraph 13, the fourth sentence should be replaced by the
following: ™Other delegations were of the opinion that the voting
on articles of Protocol II did not depend on a decision on the
scope of Protocol II, since the articles dealt with the protection
of the victims of non-international armed confliet, which should
be ensured whatever the scope of Protocol II might be'. In the
first sentence of paragraph 21, the phrase beginning with the
words "pointed out that ..." should read: "pointed out that the
words 'military operations' or 'attacks' should be substituted for
the word 'warfare' appearing in the English text submitted by the
ICRC". In the annex, under the heading "Article 49", the Syrian
Arab Republic should be added as a co-sponsor of documents
CDDH/III/65 and CDDH/III/TE.

16. The Committee had discussed seven articles, which had then

been referred to an open-ended Working Group consisting of the
sponsors of the amendments submitted and other interested delegations.
The Working Group had been able to submit proposals to the Committee
with regard to five articles, namely, articles 43, 44 and 45 of

draft Protocol I and articles 24(1) and 25 of draft Protocol II.

The Committee had succeeded in adopting approximately two-thirds

of those proposals, mainly without voting, but had encountered
substantial difficulty with regard to article 44, paragraph 1, which
had been referred back to the Working Group for.further considera-
tion. The Working Group had been unable to do more than identifyw
the nature of the problemn. In that connexion, he drew attention

to the report of the Working Group to Committee III (CDDH/III/78/Add.1l)
which raised a number of questions recuiring further consideration
before the second session of the Conference.

17. 1In addition to the articles he had just mentioned, the Committee
and its Working Group had begun to consider article 46 of draft
Protocol I and article 26 of draft Protocol II, but had been unable
to complete its work on them.
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18, Section Tvof the report dealt with each artlcle in turn. An
attempt. had been made to ildentify some of the main issues-ratsed
during the Committee's discussion, to reflect the Working Group's
dlscuss1ons, and to record the decisions taken by the Committee, ‘
The Committee had understood that the subsequent adoption of other
articles might entail changes in those already adopted. -

19. The reservatlons expressed by a number of delegatlons about

" the expediency of considering draft Protocol II before a consensus

had been reached concerning its scope and field of application
were recorded in the Committee's report (CDDH/SO and Corr,l)-and .
summary records.

20, The PRESIDENT invited delegations to comment on' the report of
Committee III.

21, Mr, ALVAREZ-PIFANO (Venezuela) said that- Spanish interpret-
ation services had not been provided for the meetings of the Working
Group of Committee III, That constituted a violation of rule 51
of the rules of procedure and was detrimental to the progress of
work. It was to be hoped that sueh a situation would not occur
again,

22. Mr. MARTIN HERRERO (Spain) endorsed the comments made by the
previous speaker. It would be recalled, however, that Spanish
interpretation had been provided towards the end of the Working
Group's meetings. The Secretariat might try to speed up the
distribution of Spanish documents in the future.

23, Mr. TODORIC (Yugoslavia) said that there was an error in the
French text of paragraph 40 of the report. In the fourth
sentence, the word "accordée" should be replaced by "considérée".

‘ 24, The PRESIDENT‘inVited the Conference ﬁo take note of the

report of Committee III (CDDH/50 and Corr.l), as amended.

It was soO decided.

CONSIDERATION OF DRAFT RESOLUTIONS

Draft resolution CDDH/U4O

25. The PRESIDENT asked whether the sponsor of draft resolution
CDDH/40 wished the Conference to discuss ‘that text at the current
session.

26, Mr. VIEYTE (Urusuay) said that his delegmation would prefer
the draft resolution to be discussed at the eecond session of the
Conference. :
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27. The PRESIDENT said it would be noted that the Uruguayan
delegation had withdrawn draft resolution CDDH/40, with the
intention of submitting it to the second session of the Conference

in 1975.

Draft resolutions CDDH/I/60 and CDDH/I/69

28. Mr. KHATTABI (Morocecc), speaking on behalf of his own
delegation and those of Australia and Lebanon, introduced draft
resolution CDDH/I/60, which dealt with the protection of journalists

engaged in dangerous missions.

29. In resolution 3058 (XXVIII), the United Nations General
Assembly had requested the Diplomatic Conference to submit its
comments and advice on the draft articles on the protection of
journalists engaged in dangerous missions in areas of armed
conflict (A/9073, annexes I and II). The Conference had not had
time to consider the matter in detaill, and draft resolution
CDDH/I/60 therefore requested the United Nations Secretary-General
to allow additional time for the purpose, and provided that the
question should be 'considered as a matter of priority at the
second session of the Conference.

30. On the other hand, the sponsors had no intention of requesting
absolute priority for the protection of journalists, to the
detriment of Protocols I and II. He therefore asked the Swiss
delegation whether it could not withdraw its amendment (CDDH/I/69),
so that the Conference could adopt draft resolution CDDH/I/60 by

consensus.,

31. Mr. PICTET (Switzerland) withdrew his delegation's amendment
in view of the lioroccan representative's explanation.

Draft resolution CDDH/I/60 was adopted by consensus.

Draft resolution CDDE/52 and Add.1l

32. The PRESIDENT invited the Conference to consider draft
resolution CDDH/52 and Add.l.

33. Mr., SULTAN (Arab Republic of Egynt) said that his delegation
agreed with that resolution in principle but thousght it preferable
to defer its discussion until the reports of Committees I and II

were avallable.

It was so decided.

The meeting rose at 1,45 p.m,
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SUMMARY RECORD OF THE TWENTY-SECOND (CLOSING) PLENARY MEETING
held on Friday, 29 March 1974, at 10.30 a.m.
President: Mr. Pierre GRABER Vice~President of the
Swiss Federal Council,

Head of the Political
Department

REPORTS OF COMMITTEES AND OF DRAFTING COMMITTEE (agenda item 11)
(concluded)

Report of Committee II (CDDH/49)

1. Mr. MALLIK (Poland). Chairman of Committee II. introduced

the report of that Committee (CDDH/L9) in the absence of the
Rapporteur. It had been the task of Committee II to consider

the provisions of draft Protocols I and II concerning wounded,
sick and shipwrecked persons, civil defence and relief, and the
identification and marking of medical personnel, units and means
of transport, and of civil defence personnel, equipment and means
of transport. The Committee had begun by examining part II,
section I, of draft Protocol I; it had completed its examination
of articles 8 to 10, but not of article 11. Its efforts had been
mainly concentrated on the various concepts which had not been
defined in the 1949 Geneva Conventions. The definition of wounded
and sick persons had been the subject of a long debate and had
given rise to the following questions, among others: should only
those whose injury or sickness was of a certain gravity be
regarded as ‘wounded” within the meaning of the Protocol? What
were the other categories of person who should be included in that
term in order to be entitled tc the special protection provided
under part II? With regard to shipwrecked persons, the Committee
had wondered whether the scope of that term should be extended to
cover persons who should be assimilated to shipwrecked persons if
they were in peril on land. With regard to medical units, the
Committee seemed to be inclined to extend the definition proposed
by the ICRC by specifying that medical installations designed for
diagnostic purposes or for the prevention of disease were covered
by that definition. With remard to the definition of medical
personnel, the Committee had considered whether the term VYchaplain',
too, should be defined in article 8.

2. The Committee had also studied in considerable detail the
problem of the specific field of application of part II as defined
in article 9, since that provision was of fundamental importance

in the application of the provisions of part II wherever hostilities

occurred.
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3. Article 10, which defined a basic principle of humanitarian
law as far as respect and protection for the wounded and sick

w re concerned. had been the subject of considerable discussion.
One amendmens proposed to that provision had been designed to
orsvent any suregical intervention belng carried out without the

prior consent of the person concerned.

I, In view of the complexity of the problems and the large number
of amendments submitted, the Committee decided to set up a drafting
committee to study the proposals and draw up new proposals. A
working group had drawn up a new version of articles 8 and 9, which
had been submitted to the Drafting Committee. The Drafting
Committee had then submitted to the Committee the proposals
relating to those articles. The Committee had taken note of the

proposals but had not wished to approve the draft articles, "since
they could not be definitively forrwulated until articles 8 to 20
had been examined as a whole. The consensus of the Committee had
been that certain drafting questions relating to articles 8 and 9
should be taken up again at the second session of the Conference.

5. With regard to the draft Regulations concerning the Identific~-
ation and Marking of Medical Personnel, Units and Means of Transport,
and Civil Defence Personnel, Equipment and Means of Transport,
submitted by the ICRC as an annex to Protocol I, the Committee had
decided, in view of the technical nature of that draft, to set up a
Technical Sub-Committee to study it. The Sub-Committee had drawn
up a new version of the draft Regulations (CDDH/49, annex II), which
had been submitted to Committee II for approval. A report had
been drawn up by the Rapporteur of the Sub-Committee, but, owing

to lack of time, had not been submitted to the Sub-Committee.

At the twelfth plenary meeting of Committee II (CDDH/II/SR.12)
several delegations had stated that the examinition of the new
version of che draft Regulations required government consultation.
Accordingly the Committee, while taking note of the report and of
the new version of the draft Regulations. had decided to postpone
their examination until the second session of the Conference. The
Technical Sub-Committee had drawn the attention of delegations to
the recormendations submitted by the International Telecommunication
Union and other international .specialized agencies which had
stressed the need to submit proposals relating to radio frequencies,
signals and international codes to the competent international
conferences.

6. Mr. MATTHEY (International Telecommunication Union) said that
he would transmit in writinm to the Secretariat a note pointing

out a number of differences between the English and French texts of
the report under consideration. '

7. The PRESIDENT asked the Conference to take note of the report
of Committee II. He thanked the Committee for the work it had done.

It was so decided.
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Report of Committee I (CDDH/48)

8. Mr. MARIN-BOSCH (Mexico), Rapporteur, introduced the report of
Committee I (CDDH/L8), which had becn adopted by 59 votes to none,
with 22 abstentions. He pointed out that in paragraph 36 of the
report the words "3 abstentions" should be replaced by "9 absten-
tions't and that, in the English and Spanish versions, the document
numbers appearing in paragraph 31 required the insertion of the
figure I. He drew the attention of the Conference participants

to the recommendation in paragraph 37.

9. Mr. MISHRA (India) said that the Conference had so far
confined 1tself to taking note of the reports of the Committees.
The report of Committee I differed from the others by virtue of
the recommendation appearing in paragraph 37. For that reason,
he suggested that the Conference should adopt that report in its
entirety in the form of a resolution (CDDH/53) reading:

"The Conference,

"Adopting the report of Committee I, containing its
recommendation in paragraph 37,

"Welcomes the adoption of article 1 of draft Protocol I
by Committee I."

10. On the basis of the consultations it had held with a large
number of other delegations, his delegation considered that it
should be possible for the draft resolution to be adopted by
consensus, with possible reservations.

11. Mr. CLARK (Nigeria), Mr. CHOWDHURY (Bangladesh). Mr. SAHOVIC
(Yugoslavia), Mr. RATTANSEY (United Republic of Tanzania),

Mr. TARCICI (Yemen) and Mr. XKASASA (Zaire) supported the draft
resolution submitted by the representative of India.

12. Mr. MURILLO RUBIERA (Spain) said that his delegation had voted
against article 1 in its amended form and would therefore not be
able to welcome the adoption of that article by Committee I. His
country's opposition to that article was based on questions of
substance, for it could not agree that permanent and immutable
categories of the law should be replaced by conceptions which lent
themselves to various interpretations. Nevertheless, in a spirit
of co-operation and compromise, his country would abstain if the
draft resolution was put to the vote.

13. Mr. ABDINE (Syrian Arab Republic) supported the Indian draft
resolution. As the report (CDDH/L48) had been adopted by a larre
majority in Committee I, he did not think that there was any need to
vote on it in plenary meeting. A minority of countries had been
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against the adoption of article 1 as amended on the pretext that
it was incompatible with the principle of universality. On the
contrary, that nrinciple was inherent in article 1, which aimed at
expanding the scope of draft Protocol I by extending protection
to new entities.

14. Mr. CUTTS (Australia) said that he supported the draft
resolution submitted by the representative of India, thus changing
the position that his delegatioh had adopted at the 13th meeting
of Committee I (CDDH/I/SR.13), when it had abstained in the vote
on article 1 as amended. At that time his delegation had
explained that, although it favoured a broadening of the field of
application of draft Protocol I. it feared that the terms used in
paragraph 2 of the amendment (CDDH/48, parasgraph 14) might be too
restrictive and exclude all conflicts other than those enumerated.
After due consideration, his delegation had realized that if
paragraphs 1 and 2 were taken together and if the word "include’
in paragraph 2 was taken literally. the list could be interpreted
as not being exhaustive, On the basis of that interpretation,
his delegation supported the text of article 1 which appeared in
paragraph 14 of the report, as also the Indian draft resolution
(CDDH/53).

15. Mr. ALDRICH (United States of America) noted that the draft
resolution submitted by India represented an effort towards co-
operation. In those circumstances., the United States delegation -
which could not vote in favour of the draft resolution because of
the contents of its preamble - would be prepared to accept it if
it was adopted without a vote.

16. Mr. LEGNANI (Urugfuay) said that he approved of the report
(CDDH/L3Z) , which accurately reflected what had taken place in
Committee I, but that he would vote amainst paragraph 37 in
accordance with the position taken earlier bv his deleration.

17. Mr. ESPINO GONZALE7 (Panama), noting that some delegations
were expressing reservations with regard to the operative part
of draft resclution CDDH/53%, proposed that the words "Welcomes
the adoption" should be renlaced by "Decides to adopt”.

18. Mr., MILLER (Canada) said that his delegation had not been

able to support the new wording of article 1, since it could have
been improved in such a way as to make it more universally
applicable. Neverthcless, the draft resolution submitted by India
seemed appropriate in the sense that it brourht out the fact that
it concerned one of the most important decisions of Committee I.
Canada hoped that delegations would make pood use of the interval
that would elapse between the two sessions in order to consider the
consequences of the adoption of article 1. In a spirit of
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compromise, therefore, he could accept the Indian draft resolution
if it was not put to the vote. In the same spirit, he asked the
representative of Panama whether he would agree to withdraw his
amendment in order to avoid giving rise to fresh controversies.

19, Mr. ESPINO GONZALEZ (Panama) withdrew his amendment.

20. Mr., DENG (Sudan) said that he supported the draft resolution
submitted by India and welcomed the attitude that Australia had

just adopted, as also the spirit of compromise which the United
States representative had shown.  He proposed that draft resolution
CDDH/53 submitted by India should be adopted by consensus. '

21. The PRESIDENT said that., if there were no objections, he would
consider that the Conference adopted draft resolution CDDH/53
submitted by India by consensus.

It was so decided.

22. Mr. de ALCAMBAR PEREIRA (Portugal) said that, if the amendment
to article 1, as it appeared in paragraph 14 of Committee I's
report (CDDH/U48), had been put to the vote, his delegation would
have voted against that amendment.

23. The lines along which the Conference's proceedings had
developed had served to reinforce the doubts felt by the Portuguese
delegation about the Conference's resolve to develop humanitarian
law in the direction of universality, impartiality and neutrality.
That being so, the Portuguese delegation was not sure that it would
be able to go on extending its co-operation to an undertaking that
had been diverted from its original purpose.

CONSIDERATION OF DRAFT RESOLUTIONS (concluded)

Draft resolution CDDH/52 and Add.1l (concluded)

24, Mr. SULTAN (Arab Republic of Egypt) said that his delegation
was now in a position to support draft resolution CDDH/52 and

Add.l without reservations.

25. The PRESIDENT said that, if there were no objections, he would
consider that the Conference adopted draft resolution CDDH/52 and

Add.l by consensus.

It was so decided.
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CLOSURE OF THE SESSION ‘(amenda item 13)

26. Mr. Eric MARTIN, President of the International Committee

of the Red Cross, said that the ICRC was glad that the Conference
had brought together such a large. number of participants and
welcomed the fact that some who had been unable to participate

in the earlier proceecdings had been able to make their voices
heard. RN :

27. The ICRC greatly hoped that the universality of the Geneva
law would be preserved. The discussions that had taken place
at the current session had indeed shown a real determination on
the part of all the parties to maintain that universality; that
constituted a positive result of the work done.

28. At that first session, the Conference had already considered
a number of fundamental questions, and the ICRC sincerely hoped
that, from the very outset of the second session, the Conference
would continue to study the subject and would make rapid progress.
He recalled that the International Conferences of the Red Cross,
of which States were members, and the United Nations General
Assembly had stressed the urgent need to reaffirm and develop the
Geneva Conventions for the protection of victims of war.

29. The proceedings of the first session of the Diplomatic
Conference had provided an opportunity of comparing the various
opinions, and the approximately 250 amendments tabled represented
a rich store of material which it would be well to study closely
and to elucidate.

30. The ICRC remained entirely at the disposal of delegations

for any information that they might wish to receive and for any
task that they might care to entrust to it. It was preparing
forthwith to convene a Conference of Government Experts on Weapons,
which the present Conference had wished to see held. The Ad Hoc
Committee on Conventional Weapons had made it possible for the
ICRC to draw up a programme of work and to specify the terms of
reference of the Government experts who were to meet at Lucerne
from 4 to 28 June 1974.

31 The ICRC urged delepgations to make good use of the interval
that would elapse between the two sessions of the Diplomatic
Conference to continue with their consideration of the problems and
to endeavour, by means of contacts, to bring their points of view
closer togcther and to resolve such differences as existed. It
was convinced that, even in the most difficult cases, solutions
were possible, for the proceedings had demonstrated that good will
existed on the part of all the nations. Whatever happened, the
universality of the Geneva law must be maintained, as one of the
most precious assets.
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32. In coriclusion, he expressed the ICRC's deep gratitude to the
delegations, not only because they had taken the two draft
Protocols prepared by the ICRC as the sole basis for their
discussions, but also because they had given renewed proof
of their confidence in the ICKC, which was essential to it.

3%, The PRESIDENT announced, in agreement with the officers

of the Conference. that the Swiss Government intended to invite
the participants to meet acain the following year, on 3 February
1975, for a session which would probably last until mid—April. with
a recess of one week at the most, at the end of March, for the
Easter holidays. Several of the officers of the Conference had
stressed that the second session must not, and could not, be a
mere continuation of the work which had just been concluded and
that, that being so, even if circumstances made 1t impossible to
desist from holding a general debate, that debate should be as
brief as possible in order to enable the Committees to resume

their work as speedily as possible.

34, After thanking all those who had contributed to the smooth
functioning of the proceedings during that first stage of the
Conference, he said that, although the number of articles approved
by the Committees was very small, the work performed during the
session must not be assessed from the standpoint of volume alone,
and that it had been necessary, in view of the magnitude of the
task entrusted to the Conference and the importance of its aims,
to define the starting-points very distinctly and to trace clearly
the directions to be followed. That having been done, all the
participating States would be able, in the interval until the
following year, to ponder the matter in such a way as to ensure
the success of their joint enterprise.

35, Mr, SULTAN (Arab Republic of Egypt), speaking on behalf of
all the delesations and of all those participating in the
Conference, thanked the Swiss Government. as the depositary of the
Geneva Conventions of 1949. for having taken the happy initiative
of convening the Confercnce and for the efforts it had made to
ensure its success. Their thanks were due also to the City of
Geneva for its hospitality, to Mr. Jean Humbert, Ambassador,
Secretary~-General of the Conference, for the successful organiza-
tion of the Conference, and to the representatives of the ICRC for
the help thev had extended to the various committees during their
discussions. Finally., speaking on behalf of all the delesations,
he paid a tribute to Mr. Pierre Graber for the dignity, competence,
objectivity and wisdom with which he had r'ulded the proceedings

of the Conference.
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36. The PRESIDENT declared closed the first session of the
Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law applicable in Armed Conflicts.

The meeting rose at 12 noon
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FIRST SESSION
(Geneva, 20 February - 29 March 1974)

TEXT OF STATEMENTS AND RESERVATICNS COMMUNICATED
IN WRITING TO THE PRESIDENT OR THE SECRETARY-GENERAL OF THE
CONFERENCE CONCERNING THE FOLLOWING DECISIONS ADCPTED IN
PLENARY MEETING

(These statements and declarations are annexed in
their original language and in alphabetical order.)

1. Adoption by consensus of draft resolution CDDH/12 and
Add.l to I on the participation of the Republic of
Guinea-Bissau (fourth plenary meeting)

Argentina
Belgium

Chile

France
Germany (Federal Republic of)
Italy
Liechtenstein
Luxembourg
Netherlands
Paraguay
Spain
Switzerland

Turkey
United Kingdom of Great Britain and Northern Ireland

United States of America
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Adoption by consensus of draft resolution CDDH/22 and
Corr.l (English)and Corr.2 (French) on the participation
of the national liberation movements (seventh plenary

meeting)

France

CGermany (Federal Republic of)
Liechtenstein

Nicaragua

Paraguay

Spain

Switzerland

Turkey

United States of America

Approval by consensus of elections of officers of the
Conference (seventh plenary meeting) ‘

Portugal

Rejectidn by the Conference of dfaft resolution CDDH/14

on the participation of the Provisional Revolutionary

Government of the Republic of South Viet-Nam (fifth
plenary meeting)

Denmark
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1, Adovtion by consensus of Araft resolution CDD?/IZ and Add.l to 4 on the
particivation of the Renublic of Guinea-=3issau (fourth vlenary neeting)

Argenting
HMisisn Drmanonte
‘o b .?y..:zz‘w S pontina
wnls loo
Ohganismos Ftosnacionalis on Cineloa Ginebra, 5 de marzo de 1974.

Sec.II

A S.E. el seflor Embajader Jean HUIIBER
N 25 Secretario General de la Conferencia
sobre la reafirmacidén y el desarrollo
del derecho internacional hugxanitario
aplicable a los conflicios armados

Ginebra.~

Sefior Secreitario General:

Tengo el agrado de dirigirme a V.E. con el objeio
de hacer referencia a la resolucidn CDDi/12 relativa a la
invitacién formulada a la Repiblica de Guinea-Bissau y que
fuera adoptada por conseanso durante la S5a. sesidén plenaria
de la Conferencia.

Al respecto, el Gobierno de la Repivlica Argentine
desea expresar que considera gque el reconociniento de Estadoc
es un acto de cardcter unilateral y expreso con proyecciédn
bilateral. Las decisiones de naituraleza rmultilateral, como
fue el caso del consenso citado, no pueden interpretarse exn
esta etapa, en lo que a la Répﬁblica Argentina concierne,
cono reconocimiento de un Fstado ya que dicho acvo no adnite
interpretaciones por via analébzica.

Huestro Gobierno otorge a esta comunicacidn el ca-
rédcter de reserva, denitro de cuyo contexto debe interpretarse
la adhesién de la Delegacidn argentina al consenso mencicnado

Hazo vropicia la oporiunidad pera saludar a V.z.

con mi consideracién mds distinguida.

ML’“
‘Arnoldo il Tisvre

Ar
=>-"7csro Plenipotenciario

Jefe.de la Delegezcidn Argentiina
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1., ‘dopticn by consensus of. drafi resolution CDDH/12 and “d4d4,1 Yo 4 on the
varticination of the Republic of Cuinea-Bissau (fo=1rt‘n plenary meetineg) (continun;‘;_)

Admission de la Guinée-Bissau

Le représentant de la Belgique exprime la réserve
que l'admission de la Guinée-Bissau aux travaux de cette
Conférence par voie de consensus n'implique pas, aux yeux

de son gouvernement, reconnaissance de la Guinée-Bissau en

tant qu'Etat.
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1.Adoption bv consensus_of draft resolution CDDi/12 and Add,l *o 4 on the

participation of the Republic of Guinea=Bissau (fourth vlenarv reetinz) (continueg)

Chile

DELEBACION DE CHIVLE

En relacioén a la admisidén del Gobierno de la Repﬁhlica de GUINEA(BISSAU)

a participar en la Bonferencia, conforme a la Resolucion CDDE/12, aprobada
pPor consenso en la sesion de la mafiana de hoy, la Delegaciéﬁ de Chile debe
hacer presente que, de haberse sometido a votacion dicha Resolucidh,habr{a
debido manifestar su abstencidn, por lo que le rogamos pedir al Sr, Secre-
tario General tenga a bien dejar constancia en acta de la presente reserva,

Ginebra, 28 de Febrero de 1974.~

~=D5VALDO SALIS ™

Presidente

AL SENOR

PRESIDENTE
DE LA CONFERENCIA SOBRE DERECHO HUMANITARIO

GINEBRA
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1, Adovwtion by cponsensus of draft resolution CDDE/12 »n3 Add, 1 to 4 on the

participation of the Revublic of Guines~Bisgau (fourth vlenary meetin& (continued)

France

M riideie

s

DECLARATION DE LA DELEGATION FRANCAISE

Q

En raison du caractére humanitaire de la Confé.-
rence et en.vue d'en facilifter les travaux, la Délégation
Frangaise a pris acte du consensus dont le projet de réso-
lution CDDH/12 a fait l'objet au cours de la séance plémidre

du 26 Février I1974.

La Délégation Frangaise tient toutefois & marquerxr
que si ce projet de résolution avait été mis aux voix, elle

se serait abstenue./.
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)1, Adovntion by cohsensus of draft resolution CDDH/12 and  Add,) to 4 on “he

particivation of thé Republi inga~2is ' i i
¢ Republic of Guineca~Rissau (fourth vlenary mecting) (contlnued)

Germany (Federal neonublic of)

Communication of the Federal Republic of Germany

The Government of the Federal Republic of Germany
declares on ithe occasion of the admittance of
Guinea _ Bissao to the Diplomatic Conference on the
reaffirmation and development of international huma-
nitarian law applicable in armed conflicts that it
does not recognize Guinea - Bissao as & State noxr
its delegates as representavives of a legitimate
government., The Government of the Federal Republic
of Germany, however, takes note of the declaration
of Guinca =~ Bissao to be prepared to contribute
positively to the development of international

humanitarian law.

Geneva 27 February 1974




1, Adoniion by consensus of dreTt resolntion ChDH/12 and Add,1 to

& on the

' he Revudlic of Suinea-Bissau (fourth nlenary meetins) (cc:,in595;

varticivation of the

Ttaly

RAPPRESENTANZA PERMAMNENTE D [TALIA

ALLA CONFERENZA DEL DISARMO

GINEVRA, LI

10, CHEMIN DE L'IMPCRATRICE

Relativement & l'admission par consensus de 12z Cuinde-Bissau
a parteciper & la Conférence Diplomatigque, la déldgation ita-
lienne rappele que son gouvernement ne reconnait pas la Gui-
née-3issau.

D'autre part, la délégation italienne ne peut ne pas se
réjouir de toute ‘contribution positive qui pourraiit etre
apportdge au succes de ndtre Conférence-et par la méme au

développement du dreit international humanitaire.

Il s'ensuit de cela que. si la résolution concernant cette
admission avait eté mise au voix, la délégation italienne

aurait du s'abstenir.

Genéve, le 28 février 1974
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1, Ldovtion bv conszensus of droft resolution CDDH/12 ond A3 to 4 on the

varticivation of the Republic of Juines-3isasau (fourth olenary ncetings) (continued

sSechtenstein

DELEGATION Gendve, le 4 mars 1974
DE LA ’

TRINCIPAUTE DE LIECHTENSTIEIN
2 la Conférence Diplomatique
sur le Droit{ Humanitaire

DECLARATION DE RESERVE

En acceptant le consensus sur la participation de la
République de Guinde Bissau & la Conférence Diplomatique,
la Principauté do Liechtenstein ne se prononce pas sur le

statut juridique de la Guinée Bissau qu'elle n'a pas reconnuc,




1A L2 A R Y alTa P . v
l._Adovtion by ceonsersus ol drzft regsclution CODE/12 zpd Addl 1 %o 4 cn the

4.3 A3 .2 o 1 . ] . .
vartisination of ihe Renublic of Cuinea-Rissau (fourth dlenzry mentineg) {eos frasa)
3 LeCNeT nnn B O ey AN A
- RSN

Luxenboure

Grand-Duché du Luxembourg

Délégation aupres de la
Conférence sur le droit
humanitaire

Admission de la Guinée-Bissau

o

TLe représcntant du Grend-Duché du Truxemboorg €3
Tra-

prime la réserve que 1'adnission de la.Guinée-Bissau aux
vaux de cette Conférence par voie de consensus n'impligue 1«8,

aux yeux de son gouvernement, reconneissance de la Guinéc-

Bissau en tant qu'Itat.
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1, Adovtion by cornsensvs_of draft resoluficn CDDH[IZ end Add, 1 €2 4 on the

particination of the Repudblic of Guinasa-3issain (fourth plenary meetine) (continu@i)

Netherlends

Déclaration de la Délégation des Pays—Bas

concernant l'admission de la Guinde—~Bissau.

La D8légation des Pays—~Bas exprime la réserve que
1tadmission de la CGuinée-Bissau aux travaux de ceite
Conférence par voie de consensus n'implique pas, de
la part de son gouvernement, reconnaissance de la

Guinée—-Bissau en tant qu'Etat.

/%] Genéve, le 28 février 1974.
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1. Adovtion by consensus of draft resolution CDDH[JZ and Add, 1 to 4 o the

. . -~ 1 . s Mty AR
participation of the Republic of Guinea=Bisgaun (Iourtn plenary meotlnq) (coah¢nuea)

Paraguay

.Febrero 28 de 1974

RESERVA DE LA DELEGACTION DE PARAGUAY

La Delegacién del Paraguay deja constancia de gue no se asocia
al consenso de mayorié por el que se resolvid invitar al "Gobierno de.
la Republica de Guinea (Bissau)" a parficipar en las deliberaciones

//7/'7 -
/)/ /l/'/ )
Emba jador. 2 ;aﬁbqug J. Ybdice Codilas
45::::3/ qfeége/Deb gacién

de esta Conferencia,
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I. fdovntion by consencus of draft resolution CDD!E/IZ and Add.T to 4 on the
participation of the Republic of Guinea-Bissau (fourth nlenar:s meeting) (continued)

O Yol
PELEGACION PrirdaNENT: b Expeasa Ginebra, 28 de febrero de 1974
CERON DT AS CQURGANIZACTON TS INTERN SCIONALES

GINENRA

Serior Presidente:

De confornidad con lo decidido po» V.E. al trater
se el prorecte de resolucidén "sobre la varticinacibén de la
Reviblica de Guinea (3issau) en la Conferencia Diplcmétice
de Ginebra" (documento CDDH/12), tenro la honra de manifes-

tarle 10 siguiente:

La delegacién espafiola nanifestd ya en las Reuni-
nes nreparatorias de Jefes de Delegacidn gue Esvafla se ha
atenido siempre al vrincivio y practica del Derecho Interna-
cional de que s6lo los Estados que posean de¢ modo indisci-
tible lo atributos de tales, pueden participar en una Confe-

rencia Diplomdtica.

El Gobierno de Espafia no ha reconocido a Guinea
Bissau como Estado, y por consisuiente la Delegacibn espa-
fiola debe formular su reserva a la adepcidén de la resoluciér

arriba mencionada.

Reciba, Sefior Presidente, el testimonio de mi més

atenta consideracién.

Ramdn Martin Herrerqﬂ//,,,:::>

Presidente de la
3. E, Honsieur Pierre Graber, Deleracidn Espaiiola
Presidente de la Conferencia
Diplomitica sobre el Derccho Humanitario

Cirvebra
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1. Adontion by consensus of draft resolution CDDH/12 and Add,1 to 4 on the

particination of the Revublic of Cuinea-Bissau (fourth plenary meeting) (contipued)

Switzerland

Nélégation Suisse Genéve, le 28 février 1974
& la Conférence Diplomatique

sur le Droit Humanitaire

DECLARATION DE RESERVE

En acceptant le consensus sur la participation de la
République de -Guinée Bissau & la Conférence Diplomatique,
la Suisse ne se prononce pas sur le statut juridique de la

Guinée Bissau qu'elle n'a pas reconnue.

x
5
/3,/
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1. _Adovtion by consensus of dr:ft resolution CDDH/12 and Add.l to 4 on the

ks . . , .
barticipation of the Revublic of Guinea-Bissau (fpurth vlenary meeting) (continued
ety |

Turkey

MISSION PERMANENTE D TURQUIE

(1007 318) 2015

Genéve, le 8 mars 1974

Son IExcellence

Monsieur Fierre Graber

Vice-Président du Conseil ¥Fédéral, Chef du Département Politique
Président de la Conférence sur la Réaffirmation et 1le
Développement du Droit International Humanitaire

Applicable dans les Conflits Armés

Genéwve

IIxcellence,

J'ai 1'honneur de vous prier de bien wvouloir faire
le nécessaire afin que les explications de vote suivantes
de la part de la délégation turqgue figurent en bon lieu dans
les documents officiels de la Conférence.

1. Doc CDDII/12: Projet de Résolution sur la
participation de la il¢nublicgue de Guinéde-Bissau a la
Conférence Diplomaticue de Geneve:

- La délégation turque se serait abstenue dans le cas
6l le projet en guestion aurait été mis aux voix.

2. Doc. CDDH/22: Projet de Résolution sur la
participation des mouvements de liberation nationale
a la Conféience Diplomatique de  Geneve:

La délégation turque, dans le cas ou les paragraphes
dudit projet de résolution avaient été mis aux voix
géparément, aurait voté contre le troisicéme paragraphe
du Préambule. La raison en serait gue dans ce paragraphe il
n'était pas spécifié que les mouvements de libération
nationale dont il s'agissait serai-nt ceux qui étaient
reconnus par les organisations gouverncmentales régionales
intéressées, comme il était spécifié dans le premier
paragraphe du dispositif. Néanmoins, la délégation turgue,
s'il était mis aux voix aurait voté pour l'ensemble de
ce projet de résolution.

Veuillez agréer, Excellence, les assurances de ma trés haute

considération.

S ¥tGoatlijon turgue

o

Représenit/ant Perpianent
Chet de 1la /
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1, Adoption by consecusus o draft resolutiqn CDDHZ}Z and Add.) to 4 on the
participation of the Repudblic of CGuinea-Rissau (fourthgplenarv meetigg) fcontinued)

United Kinzdom of CGreat Britain and Northern Ireland

GUINEA-BISSAU

The Government of the United ringdom was unabie to take partd
in the consensus because they do not recognise Guinea-Bissau
as a State. They did not however object to the consensus
because Guinealﬁissau has now acceded to the Geneva:
Conventions and in conformity with the criteria for
invitation to this Conference laid dowﬁ by the Swiss
Government it is therefore.eligible to attend. The

United Kingdom Delegation's continued participation in

the work of the Conference does not imply ény recognition

of Guinea~-Bissau.
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1, _Adopltion by consensus of draft resolution CDDH/12 and 2dd.) %o 4 on the

participation of the Republic of Guinea=Bissau (fourth nlenary meeting) '(concluéeé)

United States of America

Reservation by the Delegation of
the United States of America

The Delegation of the United States of America states
that, had there been a vote on the question of an invitation
to the Government of Guinea Bissau to participate in the
Conference, the United States would have been obliged to
oppose the invitation. The United States does not recognize

this Government of Guinea Bissau and believes an invitation

to it should not be given.
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2o Adovrtion by congensus of droft resolution CDDH/?? and Corr, 1 (English) ond

upd
it —

Corr, 2 (?”ench) on _the onrrticipation of the n2tional liberation movenenis (scvéhﬁ&

plenary mcetin;)

France

Déclaration de la délégation frangaise

En rzison du caractére humenitaire de la Confércnce et en vue d'en faciliter le:
travaux, le délégation frangeise a pris acte du consensus dont le docunment CODH/22
A
intitulé "Projet de résolution sur la participation des mouvements de libéraiion netic
nale & la conférence diplomatique de Geneve" a fait 1'objet 2u cours de la sé&nce{pléF
niékte du ler mars 1974« °

La délégation frangaise tient toutefois & marguer que si ce projet de résolution

avait été mis aux voix, elle se serait abstenue ./.
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2. Adovtion bv corsensus of drafi resolution CHDI/22 =nd Corr,) (Enrlis?) *ni

Corr.2 (Prench) on the narticipation of the national liberation mowvoments (sevenih

Dlenary :ﬂctinc) (continucd)

Gerinany (Federa] Rerublic of)

Communication of the Federal Republic of Germany

On the occasion of the adoption of Resolution CDDH/22
concerning the presence of Liberation Movements at the
Diplomatic Conference on the Reaffirmation and Develop-
ment of International Huwmanitarian Law applicable in
armed conflicts the Delegation of the Federal Republic

of Germany declares the following:

The Delegation of the Federal Republic of Germany is not
in a position to support Resolution CDDH/22 which confers
on National Liberation Movements more rights than they can -
claim under International Law and are accorded to them by
United Nations practice.

The Délegation of the Federal Republic of Germany under-
stands that Resolution CDDH/22 is exclusively based on
the specific humanitarian purpose of this Conference and
without prejudice to decisions to be taken on other
occasions,

The continued presence of the Delegation of the Federal
Republic of Germany caunot be cqnstrued to confer on
National Liberation Movements any legal status under
International Law which they do not have at the present

time,

Geneva, 1st March 1974
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2, Adoontion by consensus _of draft resnlution ConT/22 and Corr,l (En51i¢“7 and

Corr.2 {7ranch) on the porvicipation of the national liberation mevenments (sevent

vienary mecting) (continued)

ILiechtenstein

DELEGATION Geneve, le 4 mars 1974
DE LA '

PRINCYPAUTYE DE LYTECHATENSTEIN

4 la Conférence Diplématique
sur le Droit Humanitaire

En acceptant le consensus sur l'invitation des mouvements de
livération nationale & la Conférence, la Principauté de
Liechtenstein ne se prononce pas sur les questiong politiques

et juridigues en relation avec ces mouvements.
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2, Adontion by consensus of draft resolution CD_D_HLZZ and Corr,l (Enqlish) and

Corr,2 (French) on the particivation of the nationsl liberation movements (sevenin

vlenary meeting} (con’c inued)

Nicaragua

MISION PERMANENTE DE
LA REPUBLICA DE NICARAGUA
ante la Oficina de Naciones Unidas
y las organizaciones internacionalcs

en Ginebra

La Delegacion de NICARAGUA desea dejar constancia que

de haberse llevado a votacion el ,proyecto CDDH-22, se

hubiera abs_tenido. : ]
/ !
Yy
(Ll
/_.—-———-—\‘-----‘;

Danilé Sanson Roman
Embajador

Jefe de la lelegacion

Genéve, 3 de marzo de 1974
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2, tdoption by consensus of draft resolubion CDH/22 and Corr.l (Fnzlish) »rd

Corr,2 (French) on the particivation of the nzational liberation movenents (seventh

plenary meetingﬂ(continued)

Parasuay

gﬂ/ /aa/éz v %37“7 erz '.%vzaﬂp'zz

Ginebra, 19 de marzo de 1974

RESERVA DE LA DELEGACICN DE PARAGUAY

La Delegacifn del Paraguay deja constancia de que, en caso
de haber sido sometido a votacifn, no hubiese apoyado el
proyacto de resoluciéh, aprobado por consenso, en virtud
del cual se resolvid invitar a ciertosbﬂavimientos de Li~-

beracifn Nacional a participar en las deliberaciones de eg

/
4
//

'ngce-Codas

s 2
>legacibn

ta Conferencia. .
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Spain
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v roN Presravaisrn e epaNa .
TN A 1Y LA e AN A AT = I h A et e Ginebra, 5 de marzo de 1974
CENT Mibe

Excmo. Setior

Jean Humvert

Embajador, Secretario General
de la Conferencia Diplowm&tica
de Derecho Humanitario
GIVEBRA

Excmo. Serior,

Me es ?“ﬂio remitirle edjunto el texto cde wi interver-
cibdn en la sec2dn ce la Conferencia Divlon&tica sobre
firinacibn y el Deserrollo ¢cl Derecho Internzecional I
rio, de la tarde cdel vierncs i del corvlente, a2l sex g
la resolucidbn CDNI. 22. Ruego considere ese texto como ¢
sidn de la reserva oralmente formuleda por mi delegacidn re
pectc a la resolucidbn citada.

Con tal ocasibn me complazco en reiterar a V.E. lus
seguridades de mi. alta cousideracidn.

2/,15%22‘-’ﬁ/"—"~ AN

Rzndn Martin Herrero
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"Iids vale tarde que nunca", dice un provervio espafiol, fé-
cilmente traducible al francés y siendo ésta la primera vez gue
esta Delegacidén hace uso de la palabra ante el Pleno de la Confe-
rencia, sean también mis primeras palabras, Sefor Fresidente, va-
ra expresarle nuestra felicitacidn por su eleccidn vara presidir
las deliberaciones de esta asamblea y nuestros, mejores deseos y
augurios en el desempefio de su dificil cometido. Hecho esto, n
cutivle shora dar igualunente expresidn a la confornidad gque nos uwe-
rece la linea de conducta seguida por el Gobierno de la Confedera-
cibdn Helvética en cuanto a las invitaciores cursadas inicialnente
para participar en esta Conferencia Diplomatica.

En cuanto a la cuestidn que ghora nos ocuva, esta Delegac
ha de manifestar lo que sigue: Tenermos ante nosotros un documento

ool @l

calificado de'consenso'" y aprobado como tal —-en otras palabras Z
texto de la Resolucidn CDDH 22, por el cue se Droponen sean invi-
tados a varticipar en las tareas ée la Coanferencia, a representan-—
tes de los llamados Movimientos Hacionales de Liberacidn. En oca-
sidn similar -siumilar pero no idéntica- planteada ante la Organiza-
cidén de las Iiaciones Unidas, la Representacidn esvafiola en aquella
coyuntura se abstuvo. Y si shore se hubiera votado, nuestra acti-
tud habria sido también de abstencibdn. Zspafla ha sido siempre riel,
y en estoc su postura no ha variado; tuve ya el honor de maniies-
tario en el curso de las reuniones preparatorias de Jefes de Dele
gacidn y este criterio ha sido reafirmado ayver Gos veces, una DHOT
escrito y otra con nuestro voto -Zspafia ha sido siempre fiel, re- |
pito, al principio tradicional (que no veo motivo vara abandonar)
de que s6lo los Zstados que poseen inequivoca e-indiscutica la cc -
dicidn y caracteristices de tales, ticnen titulo para particiver,
cor pleno dereccho, en una Conferencia Diplomética. Cierto cue la
resolucidn sprobala respetz este principio eon cuanto no concede a
los revrcsentante de los lMovimientos invitados derecho a voto (¥
es de celebrar cue el "addendun'gque ha venido a modificar el texto
originarianmentc propuesto ha elininado la equivoca alternativa

"o Gobicrnos") pero también 1o es aue se les reconocen facultacdes
nayores que las habitvalmente atribuidas a los observadores, Dpro-
pizmente llanados. No obgtante, nuestra actitud sigue sicndo de
exnectante abstencidn, bien eatenaido oque sin cue sirva de prece-
dente para otras ocasiones que esta. A4lgo hay que 2fiadir todavia.
Bcta inisma maiana se nos ha leicdo y luego redartido una relacién,
de los lovimientos que serian invitados en virtud de la ResoluciOi.
Entendemos que se trata de una comunicacibn a efectos pursnente
infornativos, no incluida en la Resolucidn adoptada. Nos ceainos
por cnterados y tomamos nota sin que ello impligue la aprobaciodn
de una relacidn hecha bajo la exclusive responsabilidad de las Cr-
ganizaciones de que procece y que la han eutorizado.

S6lo resta a este Delegacidn manifestar su esperanza y SY
crnfianza, o cuando menos el vivo desco, de que la prescncia 20ul
v e

de los nuevos participantes recién invitscdos sirva cfectivamente

de contribucidbn al precreso dcl Derechs rumanitario.
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Excmo. Sr. Jean Humbert

Embajador,

Secretario General, Conferencia Diplomética
Derecho Humanltarlo

GINEBRA

Excmo. Sr.

Me refiero a mi escrito de fecha 4 de nmarzo, pun-—
tualizando el criterio de la Deleguzcidn espafiola respec—
to a la resolucidn CDDH/22, aprovada por "consenso". Con
posterioridad a la aprobacidén de dicho documento, ha si-
do también aprobado en sesidn plenaria el informe del Co-
mité de Redaccidén que modifica elgunos articulos del pro-
yecto de Reblawento inicialmente propuesto. La de“ecuc¢on

espaiiola al comprobar que la tarea_de revigar dicho pro-
yécto se ha confiado a un organismo, en su opinidi, no 1o
bastante amplio o representativo vara un cometido que no
era el suyo propio, coumprueba también gque el citado infor-
me aborda problemas sustantivos, particularmente en los
Articulos 12 y 60 directamentc relacionades con el '"con-~
senso" primeramente aludido, y lo hace ademéds en fo“"a cue
va lmpllClt&.GHue mids alld de lo previsto en tal "consensc
Fn consecuencia esta Delegacidn reafirma frente a2 los ci-
tados articulos 12 y 60 del Regleamento ahora avprobadc, la
posicidén en su dia mentenida respecto a la Resoclucidn CDIZ,
22.
Aprovecho esta oportunidad para reiterar a V.E. las
seguridades de mi mas alta vy distinguida consideracidn.

Rambdn Marth lleprers
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Switzerland

Délégation suisse Geneve, le 4 mars 1974
4 la Conférence Diplomatique

sur le Droit Humanitaire

En acceptant le consensus sur l'invitation des mouvements
de libération nationale & la Conférence, la Suisse ne se prononce
pas sur les questions politiques et juridiques en relation avec

ces mouvements,
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1
Turke
MISSION PERMANENTE pE TURQUIE

(100° 318015

Genéve, le & mars 1974

Son DIxcellence

Monsieur Fierre Graber .
Vice-Yrésident du Conseil Fédéral, Chef du Dépariement Politique
Frésident de la Counférence sur la Réaffirmation et 1le
Développemment du Droit International Humanitaire

Applicabple dans les Conflits Armés

Gen e v e

Excellence,

) J'ai 1l'homneur de vous pricr dc bien vouloir faire
le néccssaire afin que les explications de vole suivantes
de la pari de la délégation turque figurent en ihon liecu dans .
les documents officiels de la Conférence.
1. Doc CBLI/ID: Projet de Hisolution sur la
participation ¢c la jiipubljoue de Guinde-Zissasu a la
Confiérence VUinlomaticue de Genceve:

La déidgation twrque se scrait abstenue dans le cas
. ) \ A .
ol lc projet en question aurait &i¢ mis aux voix.

2. Doc. CODII/22: Projet de Jibsolution sur la
naticnale

particivation des nouvenents de libération
< - = = —: - - :
a la Conicerence Jinlomaitioue de tienceve:

la délégation turque, dans le cas ou les paragraphes
dudit projet de résolution avaicent été mis aux voix
séparément, awraii ‘voté contre le troisidme paragrapie
du Priéambule. Lo raison en serait uyue dans ce paragraphe il
n'était pas spécifié que les mouvcuients de libéraiion
nationale dont il s'agissait seraicnt ceux qgui éiaicent
reconnus par les organisations gouverncuentales régionales
intéreessédes, cormme il était spécifié daus le premier
paragraphe du dispositif. Néammnoins, la délégation
s'il éiait misg aux voix aurait voté pour 1l'eunsemble de
ce projet de¢ resolution.

turgue,

ma tres haute

d

Veuillez agréer, Excellence, les assurances
considération.

_y 4 .

A. Co§bfpfb.wu.

Awha [/2%doun

Représentf/oni Dexiianent
/ ;

Chel de la [EFTaoatifon turgue
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United Statez of America

My, Chalrman:

The Delegation of the United States of America
understands and respects the desire of certain national
liberation movements to take part in the work of this
Conferenée. The Delegation expresses the hope that the
participation of these groups will lead to greater
respect for law and concern for basic precepts of
humanity in the conduct of the armad conflicts in which
these movements are taking part. It‘is wilth these
considerations in mind that the Delegation of the United
Stzates is prepared to accept the adoption of this
resolution (CDDH/22) by the Conference by means of a
procedure that avoids a vote on the resolution.

Nevetheless, the Delegation of the United States
believes that it should state its reservatlons to ﬁhis
resolution and its conviction that this extraordinary
access to an international conference by these movenents
should not be considered a precedent for any other
conference. The consistent view of the United States
has been that the participation of such movements in &
diplomatic conference is inappropriate. The uniguely
humanitarian concerns of this Confercnce justify an
exception to this position, bul it should be understood

that it is limited to the facts of the case before us.
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The Delegation of the United States wishes, in
particular, to register its dissent from those parts of
the second operative paragraph of the resolution which
require the circulation of proposals and amendments
submitted by delegations of these movements and which
imply that such proposals and amendments will be voted
on. In the Qiew of the Delegation of the United States,
such proposals and amendments should require action by
the Conference only when a delegation of a State is a
cosponsor.

If this resolution had been put to the vete, the

Delegation of the United States would have voted to

reject it.
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officers of the Conference (sevonth

nlen=ry meetinzg)

Portuszal

Le 1er mars 1974

Monsieur le Secrétaire Général,

Je vous saurais gré de faire inscrire dens les documenis pertinents

de la Conférence que la Délégation'portugaise se dissocie du

consensus relatif aux désignations pour les postes de la

Conférence.

Trés respectueusement,

.:‘?:Tv(\,.. L ¢

U R

f

R T

.-

F., de Alcambar Fereira

Chef de la Dglégation du Portugal
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L, Rejection by ithe fonference o7 dr JeTapAll .civn )
of the Provizional Rewvoluliorary Covernment of the Herudblic af South Vint-.'ian

(fifth vlanary mnetinq)

Dernarx

Explanation of Vote on the Admittance of the
Provisional Revolutionary Government of South

Vietnam, submitted by the Delegation of Denmark

-

~The Danish Delegation has abstained on the vote
to invite tihe Provisional Revolutionary Govermment
of South Vietnam to take part in the Diplomatic.
Conference.

This abstention does not change tlhie Danish Govern-
nent's policy of recognition which is bascd on the
customary principles of international law. In accord-
ance with these principleés the Danish Governnent re-
cognizes the Government of tlhie Republic of Vietnaia,

In view of the humanitarian purpose of the Con-
fexrcnce, ihe Danish Government has, however, considercd
it important that thosc who have a spccial interest or
experience in the subjects before the Conference, should

be allowed fio participate in an appropriate foxrm,
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SUMMARY RECORD OF THE TWENTY-THIRD (OPENING) PLENARY MEETING
held on Menday, 3 February 1975, a2t 11.5 a.nm.

President: Mr., Pierre GRABER Presicent of the
Swiss Confederation

OPENING OF THE SECOND SESSION

1. The PRESIDENT, declaring open the second session of the
Diplomatic Conference on tne Reaffirmation and Development of
International Humanitarian Law applicable in Armed Conflicts,
said that he was pleased to se¢e again those delegations which
had taken part in the work of the first session and toc welcome
the newcomers who would now bé joining in their work.

2. Three delegations which had taken part in the first session
had informed him that they would not be attending the current
session. The previous autumn thc Government of the People's
Republic of China had stated that it regretted having to take
that decision, the reason for which was the volume of other

international engagements. It had however, retained its interest
in the Conference and hoped to be kept informed of the progress of
the Conference's work. The Governments of South Africa and of

Albania had alsc stated that they would not be taking part in the
work of the second sessicn.

3. He was sure that the period of almost one year which had
elapsed since the last plenary meeting had been used to advantage
by every delegation and that the studies they had carrizd out
would enable the Conference actively to pursue its task and,
possibly, to complete its programme of work.

i, The task awaiting the Cenference was arduous, indeed, but it
was now more urgent than ever to reaffirm and develop the rules
of internationzl law for the protection of victims of armed
conflict. The United Nations General Asscmbly at its twenty-
ninth session had adopted resolution 331% (XXIX), paragraph 2 of
which urged all participants in the Diplomatic Conference to do
their utmost to reach agreement on additional rules which might
help to 2lleviate the suffering brought about by armed conflicts
and to respect and to protect non-combatants and civilian objects
in such conflicts.

5. The hopes which the internstional community had placed in
the Cenference's work must not be disappointed. He therefore

trusted that the joint efforts of all those attending the
Conference would be crowned with success.
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REPORT BY THE PRESIDENT ON THE MEETING OF THE GENERAL COMMITTEE
HELD ON 31 JANUARY 1975

c. The PRESIDENT said that the General Committee of the
Conference had met on 31 January and the agenca contained in
document CDDH/201 was the result of its discussions. He had
been infcocrmed that cne delegation intended to raise a point of
crder concerning agenda item 3 but he would suggest that it be
presented after the report hc wished to make concerning the
meeting of the General Committee.

7 . The Generel Committec had been unanimously of the opinion
that the second session c¢f the Conference shculd and could only
be a continuation cf the work accomplished at the first session;
that should any debate begin in plenary it should be kept as
brief as possible; and that the various Committees should resume
their work without delay. The General Committee had thus con-
firmed the proposals he himself had made in consultation with
that Committee at the twenty-seccond (clesing) meeting (CDDH/SR.22) -
of the first session. The Ceneral Committee had considered that
a2t its sscond sessicn the Conference ocught to make decilsive
progress in the task assigned to it, by making every effort to
reach agreement on the draft articles so as to lay down the new
rules needed for the protection of the victims of armed conflicts.
3. he General Committec had 2lso considered that the Committees
should resume their work where they had lcft off, and not recon-
sider, at any rate for the time being, any articles of the draft
Protocols which they had already discussed or adopted.

9. The General Committee was of the opinion that articles
adepted by Committees should not at the prescent stage be referred
to the plenary. The complex subject-matter distributed among
the various Committees formed & whole. In accordance with the
practice of other Conferences cn the elaboration cof international
law, Committees would wish no doubt tc cover the whole of their
programme, as laild down at the ninth plenary meeting (CDDH/SR.9),
before referring articles back tce the plenary.

10. Tho General Committee had next considerced the working methods

of the Conference. As he had indicated at the first session, the
Secretariat would be pleased to receive suggesticns from delegations

for any improvements in the organization of the Conference. Those
already raceive. indicated that delegaticns wished meetings of
Commrittess to be less frequent sc as to allow time for smaller
groups to meet, and therefore the Main Committees and the Ad iHoc
Committee on Conventional Weapong would meet once daily only, the
Lelne zoet azide for mectings of sub-committees,
croups and so forth. e referred in that

4

- TP VR N
rest of the 8%y

wWorki Erouns,

connexion to document CDDH/L/Rev.l entitled "Organization and
Procedures."
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1. The General Committee felt that it was desirable that
Committees should adopt working methods which would lead to
maximum progress in the examination of the work assigned to
them. First, the Chairmen of Committees should establish a
time-table for their work. Second, Committees should adopt
methods which would cnable debates to be curtailed, and
amendments submitted by many delegations should be introduced

by one sponsor only.

12. Third, the amendments submitted at the first session

and during the interval between sessions would be found in
document CDDH/S56 and Cecrr.Z2, and Add.l to 3. Many of those
amendments were very similar and the General Committee
considered that they should be discussed first by small groups
of interested delegations before being introduced in the
Committees, thus saving time.

13, After having pointed out that agenda item 2 - "Filling

of vacancies" could doubtless be scttled rapidly, he said that
he wished to add certain observations on behalf of the General
Committee concerning agenda 1tem 3 - "Consideration of the
draft resolution entitled 'Question of the participation of
South Viet-Nam in the Conference'™ (CDDH/202 and Add.l to 3).
After having studied the draft resolution the General Committee
had decided to include the guestion on the agenda.

14, The draft resolution had been accompanied by a letter
from the representative of Algeria dated 30 January 1975,
requesting that the matter be considered by the Conference at
the opening of the second session. The General Committee
had recognized the importance of the question raised by the
draft resolution and was convinced that the Conference should
try to solve it without polemics and as rapidly as possible,
The General Committee felt that it would not be appropriate
to reopen discussion of the substance, the question having
been discussed at length at the first session; it was the
problem of procedure only that should be examined. The
General Committee had considered also that the question
called for time for reflection as provided under rule 29 of
the rules of procedure of the Conference. He therefore
proposed, on behalf cof the General Committee, that the rest of
that day be left free for consultations and that the item be
considered at the twenty-fourth plenary meeting. He hoped
that discussion of item 3 would be completed at that meeting,
unless the plenary should decide to delete the item from the

agenda.
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15. The General Committee wondered whether, in the circumstances,
it would be possible for certain Committees, in particular Committ-
ees ITI and III, to begin work on the following day. Some
delegations considered that the Committees could begin sitting
immediately while others thought they could not begin until the
question of the participation of South Viet-Nam had been decided.

16. He, personally, considered that Committees II and III should
begin work on 5 February, whatever the state of the discussions

in the plenary. Committee I and the Ad Hoc Committee on
Conventional Weapons should begin to meet at the end of the debate
in plenary. That was a compromise that he hoped would be
accepted.

CONSIDERATION OF THE DRAFT RESOLUTION ENTITLED "QUESTION OF THE
PARTICIPATION OF SOUTH VIET-NAM IN THE CONFERENCE" (CDDH/202 and
Add.1 to 3)

Point of order

17. The PRESIDENT stated that & point of order had been raised
by a delegation which did not wish item % to be included on the
agenda.

18. Mr. ALDRICH (United States of America), speaking on a point
cf order, said that the draft resolution was deceptively entitled
in that, although it purported to invite both the Governments in
South Viet=Nam it had no relevance - and, indeed, could have no
relevance - to the Government cof the Republic of Viet-Nam. That
Government was already present at the Conference and needed no new

invitation. He doubted that the sponsors of the resolution
intended to give it a second seat by virtue of their proposed
additional invitation. And certainly it was clear that neither

the adoption nor the rejecticn of the proposed resolution would
have any effect on the right of the Government of the Republic of
Viet~Nam to continue to participate in the Conference.

16. The conclusion was therefore unavoidable that the only effect
of the adoption of the proposed resolution would be to invite the
Provisional Revolutionary Government of the Republic of South
Viet~Nam to participate in the Cconference. However, that was
precisely the proposal which had been considered and rejected at
the first session of the Conference.

20. It was, of course, possible for the Conference to reconsider
that question, but under rule 32 of the rules of procedure it could
be reconsidered only if the Conference decided to do sc by a two-
thirds majority of the representatives present and voting. There-~
fore, as a point of order under rule 21 of the rules of procedure,
he requested a ruling from the President that a two-thirds majority
was regquired by rule 32 for the adoption of item 3.
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21. In support of that request, he noted that there could be no
doubt that rule 32 applied to reconsideration during subsequent
sessions of the Conference, as well as during the same session.
That was the plain meaning of the words and was supported by
contrast with the comparable rule (rule 81) of the rules of
procedure of the United Nations General Assembly which added the
phrase "at the same session’ after the words it may not be
reconsidered”. He would also point out that the continuing
nature of the Conference was demonstrated by the continuation of
officers and committees from one session to another, and in many
other ways by the terms of the programme of work for the second
session set forth in document CDDH/4/Rev.1.

22. He was aware that some might suggest the applicability of
rule 35, paragraph 4 of the rules of procedure concerning
invitations on the grounds of its greater specificity. But
surely the same reasoning would apply to rule 35, paragraph 2,
concerning procedural questions. Either both could be recon-
sidered by a simple majority cr both could be reconsidered only
by a decision taken by a two-thirds majority. The only way in
which rule 32 and rule 35, paragraphs 2 -and U4 could be reconciled
was to interpret them in their normal way - that decisions on
procedure and decisions on invitations were taken by a simple
majority vote in the first instance, but that once taken they
could be reconsidered only if the Conference decided by a two-
thirds vote to do so. Moreover, it seemed to him that there

was every reason to aveid construing rule 35, paragraphs 2 and U
as exempt from the two~thirds regquirement of rule %2 in order to
prevent situations in which questions of invitatiocn and questions
of procedure could continually be reopened many times during a
session and during later sessions whenever the presence or
absence of various representatives seemed to offer copportunities
for different results. That was exactly the kind of chaos that

rule 32 was designed to prevent.

23. He therefore proposed that the President rule on the
applicability of rule 32. However, in view of the fact that

under rule 21, the President's decision should be taken immediately,
he suggested that a short recess might be beneficial for all parties.

24, Mr. SULTAN (Arab Republic of Egypt) said that, in his opinion,
the question of the draft resolution, of which he was a co-sponsor,
was not covered by rule 21 but by rule 35, paragraph 4 of which
clearly provided that “any decision relating to invitations to
participate in the Conference shall be adopted by a simple mejority
of votes of the representatives present and voting'.
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25. After some further discussion, in which the PRESIDENT,

Mr. ALDRICH (United States of America), Mr. MILLER (Canada),

Mr. GRIBANQV (Union of Soviet Socialist Republics) and

Mr. BOUDJAKDJI (Algeria) took part, the PRESIDENT suggested that
the meeting acjourn for a brie. informal discussion.

+the meeting was suspended at 11.45 a.m. and resumed at
12.10 p.m.

26, The PRESIDENT said it had been agreed that at the next
plenary meeting the United States delegation would be free to
raise a point cof order concerning agenda item 3 - “Draft
resolution entitled 'Question of the participation of South
Viet=Nam in the Conference'® (CDDH/202 and Add.l1 to 3): the
itém would remain on the agenda.

FILLING OF VACANCIES

27. The PRESIDENT said that having dealt with agenda item 1

and deferred agenda item 3 for consideration at its twenty-fourth
meeting, agenda item 2 ~ "Filling of vacancies" - should now be
examined.

28. The SECRETARY-GENERAL drew the attention of the Conference
to document CDDH/33/kKev.l concerning appointments to the various
posts at the Conference. There was an error in item 11 since
Mr. Espino CGonzalez had not been replaced but was continuing in
office.

29. Mr. SULTAN (Arab Republis of Egypt), referring to Committee ITI,
said that che Rapporteur, Mr. Baxter, would be absent for several
weeks and would be temporarily replaced by Mr. Aldrich. Tt should

be understood that Mr. Baxter would resume his Tunctions upon his
return.

30. Mrs. DARIINAA (Mongelia) said she regretted that

Mr. Dugersuren, Vice~Chairman of Cormittee III, would be absent
for some time, but she could assure the Conference that he would
return as soon ag possible. While he was absent, FMr. Damdindorj
would temporarily replace him.

31. WMr. BEL MEHDI (Mauritania), referring to item 9, sald that as
deputy Head of delegation he would temporarily replace Mrs, S3all,
but that the latter might resumc her functicns at a later stage.

32. The PRESIDENT suggested tnat the Confercnce approve the list

N
of appecintments (CDPH/3%/Rev.1l) by acclamation.

It was so azread.
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STATEMENT ON BEHALYF OF THE DELEGATIONS OF THE AFRICAN COUNTRIES

33, Mr. CLARK (Nigeria), speaking on behalf of the delegations
of African countries, said he wished to congratulate the President
on his elcction to the Presidency of the Swiss Confederation.

The importance of the present Conference was considerably enhanced
by that circumstance and the African countries could assure him of
their fullest support and co-operation.

34, South Africa's withdrawal from the Conference was regret-
table. Although at the previcus session it had been unable in
good conscience to accept, for wartime, principles of humanitar-
ianism and civilized behaviour which it did not respect in
peacetime, the African delegations had hoped that the democratic
environment of the Conference might teach South Africa that it
was out of step with the rest of the world and might lead it to

mend its ways.

35. The African delegations were concerned that, in withdrawing
from the Conference, South Africa might no longer pretend to
respect the principles of international humanitarian law
applicable in armed conflicts. In the light of events in the
southern part of Africa, whose people had resolved that man's
inhumanity to man should cease, that was a serious development.

36. The racial situation in Scuth Africa could no longer be
tolerated. It would be resolved, preferably by peaceful mecans,
but if not, by other means. The African delegations demanded an
assurance that South Africa would abide by the provisions and
principles of the Geneva Conventions. South Africa, unlike the
People's Republic of China had given no valid reason for its
absence. Its intentions were thesrefore unmistakable.

YR The PRESIDENT said that he took ncte of the statement by
the representative of Higeriz.

The meeting rose at 12.2%5 p.m.
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SUMMARY RECORD OF THE TWENTY~-FQURTH PLENARY MEETING
held on Tuesday, 4 February 1975, at 10.35 a.n.

President: Mr. Pisrre GRABER President of the
Swiss Confederation

CONSIDERATION CF DRAFT RESOLUTION ENTITLED "QUESTION OF THE
PARTICIPATION OF SOUTH VIET-NAM IN THE CONFERENCE®
(CDDH/202 and Add. 1 to %, Add.3/Corr.1l, CDDH/202/Rev.l) f(continued)

<3

1. The PRESIDENT pointed out that the agenda for the current
meeting contained one item only, namely "Consideration of draft
resolution entitled ‘Question of the pvarticipation of South
Viet-Nam in the Conference'". He explained that, as agreed,
the existence of that agenda item did not deprive any delegation
of the right to oppose its consideration.  He recalled that a
reservation in that sense had been made by the representative of
the United States of America at the twenty-third meeting
(CDDH/SR.2%) who considered that the gquestion dealt with in draft
resclution CDDE/202 and Add.1 to 3, Add.3/Corr.l, and
CDDH/202/Rev.1l had already been the subject cf a decision at the
first session of the Conference and that it could therefore be
reexamined only by a two-thirds majority decision in accordance
with rule 32 of the rules of procedure. He alsoc recalled the
opposite opinion expressed by the representative of the Arab
Republic of Egypt at the twenty-third meeting (CDDH/SR.Z3) who
considered that any invitation to participate in the work of the
Conference was covered by rule 35, paragraph 4 of the rules of
procedure and should be decidcd by 2 simple majority. That was,
moreover, the point of view expressed by the representative of
Algeria and other co-speonsors in document CDDH/2CZ2.

2. He wished to inform thns Conference that, in the circumstances,
if he was reqguested to ruls on which rule of procedure applied in
the matter - rule 32 or rule 35, varagraph 4 - he would not reply
immediately to such a regucst but would submit the gquestion to

the Conference. It was for the latter to interpret rules which

it had adopted, especially when there was some doubt on the scope
and the meaning of the rules in guestion.

3. Moreover, it scemed to him that parfticipants could not come
to a decision without examining the various views. The dis~
cussion must, however, be confined tc procedural matters, and be
restricted to the question whether rule 32 or rule 35, paragraph 4
should be applied. The substance of the jecint draft resolution
under discussion weould not be considered until the prior question
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of procedure had becen settled, and that decision,which was itself
procedural, would be taken by the Conference by simple majority.
As had been agreed at the twenty-third meeting (CDDH/SR.23%) the
United States representative could again submit his request
concerning the consideration of the joint draft resclution.

4y, Mr. ALDRICH (United States of America) pointed out that the
Conference was in fact re-cpening for discussion a decision it

had taken the previous year, since the only effect of the Algerian
proposal would be to invite the Provisional Revolutionary
Government of the Republic of South Viet-Nam. The Conference
could, of course, decide tc reconsider the question, but by what
majority would it take that decision?

5. There seemed to be some contradiction between rule 32 and
paragraph 4 of rule 35. The conly way of reconciling them was to
assume that rule 35, paragraph 4, was applicable only in the case
of an initial invitation and that reconsideration was possible
only under the terms of rule 32 and following a decision taken by
a two-thirds majority.

6. It seemed to him that the drafters of paragraph 4 of rule 35
of the rules of procedure had not envisaged the possibility of
reconsidering a decision relating to an invitation; they had been
concerned with invitations extended for the first time, in
particular those to national liberation movements.

7. The purpose of rule %2, on the other hand, was to avoid any
repetition of discussions the outcome of which might depend on the
presence or absence of representatives. Its text differed from a

similar provision of the rules of procedure of the United Nations
General Assembly only by the words "at the same session", which
appeared in the latter.

8. The question at issue might be posed in the following form:
did the Conference consider that the proposal involved the
reconsideration of a gquestion on which a decision had been taken
at the preceding session?

9. Mr. BOUDJAKDJI (Algeria) said that the guestion had been
raised whether the joint draft resolution should be considered
under rule 32 of the rules of procedure since, according to one
speaker, the proposal put forward was one on which the Ccnference
had already given a decision. It should be stated without
hesitation in that connexion that the arguments advanced not only
were untenable but arose from some confusion of thought, since
the Conference was faced with an entirely new situation which
should be considered solely under rule 35, paragraph 4.
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10. Rule 32 was essentially designed to cover questions of
substance, such as the consideration and adoption of the draft
Additional Protocols to the 1949 Geneva Conventions. Rule 28
made that perfectly clear. Rule 25 applied to other proposals
such as those concerning the consideration and adoption of final

texts.

11, The new agenda item concerned participation by the two
components of the State of South Viet-Nam in the proceedings of
the Conference and not, as was the case at the first session;
participation by one of the parties only.

12. The sponsors of the joint draft resolution simply intended
to fill a gap and to deal with the question in its entirety,

since neither of the two parties could claim to be the sole
representative of the State of South Viet~Nam. In consequence,
rule 32 could not be applied to the question of invitations, which
was covered by rule 35, paragraph 4. There was no doubt about
that: indeed, rule 35, paragraph 4, should have been 2 separate

rule.

13. Any decision taken or to be taken under rule 35, paragraph 4,
was essentially a procedural decision and could not be dealt with
on the same footing as decisions taken or to be taken by the
Conference, namely decisions on the clauses of the Conventions and
their amplification. It was therefecre indisputable that the risk
which had been mentioned with regard tc the rules of procedure

was non-existent and that the position was completely clear.

14, Mr. NGUYEN CO THACH (Democratic Republic of Viet-Nam) said
that he shared the views of the Head o¢f the delegation of the

Arab Republic of Egypt. He stressed the specific nature of
decisions relating to invitations to participate in the proceedings
of the Conference covered by rule 35, paragraph 4, of the rules of
procedure, which constituted a separate guesticn; they were
neither questions of substance nor questions of procedure. He
agreed with the Head of the delegation of the Arab Republic of
Egypt about the meaning to be pgiven to the expression "any
decision™. . The conclusion to be drawn was that rule 32 was
inapplicable. Furthermore, no reservations relating to that rule

appeared in paragraph 4 cf rule 35.

15. The proposed provisions were based on the principle of the
universality of humanitarian law, which it was the purpose cf the
Conference to apply. It was necessary that participaticon in its
proceedings should be as broad as possible, in order to ensure that
the texts adopted fully reflected the requirements of humanitarian
protection in a given historical situation. Morecover, the morec
numerous the participants in the Conference, the more weuld diff-
ering opinions be taken into account and the more widely would the
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Geneva Conventions be applied. Any interpretation of the rules
of procedure that would have the effect of restricting invitations
to participate in the Conference ran counter to the principle of
the universality of humanitarian law.

16. The joint draft resolution submitted by Algeria and twenty-
five co=-sponsors was very different from the draft resolution
(CDDH/14) submitted at the first session, in that it was designed
to secure the invitation of South Viet-Nam, which was temporarily
represented by two Governments, and not merely to invite one
Government.

17. It was important to remember that the situation had greatly
changed in one year in South Viet-Nam, where the United States
Government was waging a cruel war in order to maintain the Saigon
Government and annihilate the Provisicnal Revolutionary Government
in violation of the 1372 Paris Agrecrmen® on ending the war and
restoring peace in Viet-Nam which clearly recognized the equal
rights and obligations of both the provisional governments existing
in the area until genuinely free democrz2tic elections had been
held. The Saigon CGovernment could not claim to represent the
whole of South Viet-Nam and, from the legal point of view, 1t was
not present at the Conference.

18. It was only through the reconciliation of the two Governments
of South Viet-Nam and the ending of intervention by the United
States of America that a lasting peace could be established. The
Conference was under an obligation to work towards that goal, and
in doing so it should refrain from supporting one Government to

the detriment of the other.

19. Since the signing of the 1973 Faris Agreement, and especilally
since the last summit conference of non-aligned countries, repre-
senting two-thirds of mankind, the number of countries recognizing
the Provisional Revclutionary Government had risen from 31 to 4l4.
There was also a clear tendency towards non-discrimination between
the two Governments in the Western countries and in the United
Nations. Certain United Nations organs and the International
Committee of the Red Cross had cstablished relations with both
Governments for humanitarian questions, and a Provisional
Revolutionary Government lialson office had reccently been set up
in connexion with the Unitcd Nations Office at Geneva.

20, Such auspicious international developments, taken in con-
junction with the hostility to the Thieu CGovernment, which had
spread to every level of the population in Scuth Viet-Nam, showed
that the two Governments of the region should be invited to take
part in the Conference.
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21. Mr. YODICE CODAS (Paraguay) said that he was against the
Conference reopening the discussion on the proposal to invite

the Provisional Revolutionary Government of the Republic of South
Viet-Nam, which had been rejected at the fifth plenary meeting of
the first session, on 28 February 1974 (CDDH/SR.5). Rule 32 of
the rules of procedure dealt with the reconsideration of a proposal
of any kind which had been adopted or rejected, whereas rule 35,

paragraph 4, d4id not.

22. The wording of the first operative paragraph of the joint
draft resolution was contrary to the facts, since the Government
of the Republic of Viet-Nam was already taking part in the work of
the Conference by right.

23. Mr. CRISTESCU (Romania) said that he, like the United States
representative, thought that the political aspects of participation
by Scuth Viet-Nam in the Conference were important both for that
country and for the Conference itself.

24, His views were the same as those of the representatives of
Algeria and of the Democratic Republic of Viet-Nam. Referring to
Conference resolution 1 (I) on decisions relating to invitations

to take part in the Conference adopted at the first session
(CDDH/55, p.3), he said that the item placed on the agenda of the
second session was a new one from the legal point of view and was
in accordance with the spirit of the Paris Agreement of January 1973.
Both parts of South Viet-Nam must be represented at the Conference.
In his view, it was incumbent upon a conference concerned with
humanitarian law not to reject the important contribution South
Viet-Nam could make. He urged the Conference to adopt a

realistic attitude.

25. Mr. GRIBANOV (Union of Soviet Socialist Reputlics) requested
that the draft resolution submitted by Algeria and twenty-five
co~sponsoring countries should be carefully studied. He shared
the opinion of the representatives ¢f Algeria, the Democratic
Republic of Viet-Nam and Rcmania with regard tc the interpretation
to be given to the rules of procedure.

26. Paragraph 4 of rule 35 explicitly stated that any decision
relating to invitations shculd be adopted by a simple majority.

Some participants had said that the question of the participation

of South Viet-Nam in the Conference was governed by rule 32. It
was, however, a new question. At the first session, the Conference
had had before it a draft resolution concerning the participation of
the Provisional Revolutionary Government in the Conference
{(CDDH/14). The question at the present sessicn was that of the
participation of the two Gevernments of South Viet-Nam, in
conformity with the spirit of the Paris Agreement of 1973.
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27 . Contrary to what the United States representative had said,
the guestion of the participation of 3South Viet~Nam had not been
settled from the legal point of view and profound differences of
opinion had been expressed in the Credentials Committee at the
first session.

28. It was now necessary to find a sclution to that problem in
the context cof paragraph 4 of rule 35.

29. Mr, LE VAN 10OI (Republic of Viet-Nam) said that the
Conference now had a set of rules of procedure which it had not
had the previous year and which should enable it to carry out
its work in a legal framework. ’

30. The proposals in the joint draft resclution were presented
in an insidious manner and were designed to place a rebel
Government which served as a cover for an army responsible for a
war of aggression on an equal footing with the lawful Government
of the Republic of Viet-Nam. The Government of the Republic of
Viet-Nam had been invited to participate in the Conference in the
same way as all Member States, and there was no need for that
step to be repeated; the other sc=called Government, to which
paragraph 4 of rule 35 was alleged to apply, was in a different
position. The participation of the Provisional Revolutionary
Government had been rejected at the first session of the
Conference; as was clear from the records of the meetings at

that session, and that was a decision which could only be changed
under rule 32. The effect which the adoption of the joint draft
resolution would have on the application of rule 34 of the rules
of procedure of the Conference according to which "each State
represented at the Conference shall have one vote" should also be
borne in mind. "New facts™ had been mentioned in order to
Justify an invitation being sent to the Provisional Revolutionary
Government. But the sc-called Provisional Revolutionary
Government was not a liberation movement according to the
definition given by the United Nations in one of its resolutions
and, so far, no regional crganization cof South-East Asia had
recognized it as such. Nor was it an autonomous rebel group,
since it was only a screen to hide the presence of the North
Vietnamese armed forces.

31, The cnly new factor relating to South Viet-Nam was the
number of illegally introduced Hanoi forces which had increased
from 400,000 to 570,000 since the previous year.

32, Mr. GRAEFRATH (German Demccratic Republic) said that at the
first session his country had reccmmended that decisions relating
to invitations to the Conference shculd be adopted by a simple
majority. That nad been the positicon from the third plenary
meeting onwards: resolution 1 (I), which had been adopted well
in advance of the rules of procedure, cstablished a lex specialis
with regard tc invitations. :
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33, The matter under discussion concerned a special case, which
could not be incorporated in a more general framework, and that
first resolution could not be called in question by a procedural
decision.

34, The United States representative was trying to place
paragraphs 2 and 4 of rule 35 on the same level and to subord-
inate them to rule 32, That was not the meaning of resolution 1
(I). The Conference had adopted a special decision concerning
the majority required for "any decision relzting to invitations™
to participate in its proceedings.

35. Rule 35, paragraphs 1 and 2 referred to proposals which
were covered by rules 27 and 29. When a proposal had been
adopted or rejected in accordance with rule 32 it could not be
reconsidered unless the Conference so decided by a two-thirds

majority vote.

36. Rule 32 was part of chapter V of the rules of procedure
and could not be held to relate to any decisions for which
special provision was made in a later rule.

37. As distinct from proposals concerning matters of substance
and procedure or proposals which should be treated as such,

rule 35, paragraph 4, unequivocally provided that any decision
relating to invitations to participate in the Conference should
be adopted by a simple majority. His delegation therefore
believed that, in trying to subject a decision relating to an
invitation to a two~tkhirds majority vote, the United States
representative was in effect moving 2n amendment to the rule of
procedure - in the event, to rule 35, paragraph 4 - and not
making a proposal for a decisicn on which of two existing rules
should be applied. A motion entailing reconsideration of the
rules of procedure could nct be put forward as a point of order,
but was subject to rule 32; accerdingly, the United States
proposal could be discussed only after the Conference had
decided to do so by o two--thirds majority.

38. He recommended that the proeoposed Joint draft rescluticn
should be adopted.

39. Mr. Woc Young CHUNG (Republic of Korca) said that, in his
cpinion, the Conference was continuing the work it had started
the previous year and was therefore not required to reconsider
questions on which it hed already ruled. It could, of course,;do
so if it so decided, but in that case it would be obliged to
comply with rule 32 of the rules of procedure.
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4o. Mr. SULTAN (Arab Republic cf Egypt) said that he had

stated at the twenty-third plenary meeting (CDDH/SR.23) that he
was speaking as the sponsor of paragraph 4 of rule 3% and not

as Chairman of Ccmmittee III. He was not in disagreement with
the Rapporteur of that Commit.ec whom he held in high esteemn,

but it seemed to him quite natural. that two people could interpret
a legal text in different ways.

43, Rule 32 and rule 35, paragraph 4, did not seem contradictory
to him; only their fields of application were different. In his
opinion, it was obviocusly still a simple majority that was needed
under rule 35, paragraph 4, which prevailed over rule 32.

2. He believed that,since questions of invitations had been
made the subject of a separate paragraph in rule 35, the intention
had been that they should constitute a distinct category.

b3, At the twenty-third plenary meeting, the United States
representative had affirmed that to say that rule 35 prevailed
over rule 32 implied that questions of procedure might likewise
be reconsidered and adopted by simple majority vote. He did
not share that view and he pointed out that the wording of
paragraphs 2 and 4 of rule 35 was significant. Paragraph 2
stipulated that "Decisions of the Conference ..." and paragraph 4
that "Any decision ...". That language was clear and left no
room for differing interpretations. There was in fact no call
for interpretation: it was simply a matter of applying or not
applying the rules.

by, Mr. BLIX (Sweden) said he thought it would be unreasonable
to apply the reconsideration rulc from one session to another
with respect to invitation issues. Accordingly, rule 35,
paragraph 4, should apply in the present instance.

45, Mr. WITEK (Poland) said he agreed with & number of earlier
speakers in thinking that the question of the participation of
South Viet=Nam could nct be settled under rule 32.

46, The Conference must decide cn the participation of two
delegations from South Viet-Nam, one being the delegation of the
Provisional Revolutionary Government, which had not been admitted
to the first session, and the other the delegation of the Saigon
administration, whose powers had been challenged in 1974, It
was thus a new guestion that had tc be decided, and 1t could only
be settled under rule 35, paragraph 4.

47, In conclusion, he paid a tribute to the representative of
Algeria who had submitted a draft resolution couched in
conciliatory terms so that the Ccnference would be able to start
its work in pood time.
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48. He expressed surprise that the Secretary-~General of the
Conference should have circulated document CDDH/203, whose
contents were not in accordance with the spirit of the Conference.

4g, Mr. KARASSIMEONOV (Bulgeria) said that the special situa-
tion prevailing in South Viet-Nam made it necessary for the two
governments exercising control over that region to be represented.
Any discrimination against either of them would be contrary to
the Paris Agreement and would Jeopardize the success of all
attempts at reconciliation. Like the delegation of Algeria
among many others, he belived that that was a new question

which must be considered under rule 35, paragraph 4. Unlike
rule 32, which related to matters of substance and was closely
linked to rule 28, rule 35, paragraph !, was a specific provision
dealing with a particular case.

50. Mr. KIRALY (Hungary) was also c¢f the opinion that the joint
draft resolution, of which Hungary was one c¢f the co=-sponsors,
came under rule 35, paragraph 4. When it was a question of
interpreting legal texts specific provisions always prevailed
over more genersl ones,

51. Mrs. DARIIMAA (Mongolia) was also of the opinion that the
question raised in the joint draft resolution was a new one, that
it concerned participation in the work cf the Conference and that
it must be settled in accordance with rule 35, paragraph 4, i.e.
by simple majority vote. Though physically present, the
delegation of the Government of Saigon was not participating
legally in the Conference's work. At the first session, it had
not been recognized by all delegations.

52. A conference on humanitarian law must take the general
interests of the international community into account, and the
draft resolution fulfilled that requirement.

The meeting rose at 12.30 p.m.
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SUMMARY RECORD. OF THE TWENTY~FIFTH PLENARY MEETING

held on Tuesday, 4 February 1975, at 3.10 p.m.

President: Mr. Pierre GRABER President of the
Swiss Confederation

CONSIDERATION CF THE DRAFT RESOLUTION ENTITLED "QUESTION OF THE
PARTICIPATION OF SOUTH VIET=NAM IN THE CONFERENCE" (CDDH/202 and
Add.1 to 3, Add.3/Corr.l, CDDH/202/Rev.l) (continued)

1. The PRESIDENT invited the Conference to continue its
discussion of the preliminary question of procedure which had
to be settled before the Conference could embark on the sub-
stance of the joint draft resolution before it.

2. Mr. MAIGA (Mali) said that the Conference was faced with
the question of deciding which rule of procedure - rule 32 or
rule 35 =~ was applicable in the circumstances. Although the
rules of procedure of the Conference were well conceived, the
difficulty was one of interpretation of rule 32. The addition
of a new item to the agenda had been requested by one delegation
and the Conference had agreed to discuss that item. That
purely procedural cperation would now have to be followed by a
discussion of substance on the question of the invitation to
the Provisional Revolutionary Government of the Republic of
South Viet-Nam to participate and in his opinicn it was clearly
rule 35 and not rule 32 which was applicable.

3. Mr. TARCICI (Yemen) said he agreed that the Conference

was faced with two conflicting interpretations of the question,
based on rule 32 and rule 35, paragraph 4, respectively. It
was in the interests of the Conference to decide which inter-
pretation would best serve its aims and he considered that a
decisicn on such a delicate question cculd only be taken by a

simple majority.

b, Both Governments of South Viet-Nam were widely recognized
and represented populations who werc undergoing great suffering.
Their contribution could nct fail to be valuable. His dele-
gation considered that the only possible interpretation was

that which enabled both Governments to participate in the
Conference without encumbrance. That was the more positive
choice and the more conscnant with the fundamental objectives

of the Conference.
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5. Mr. EL MEHDI (Mcuritania) said that, as a co-sponsor of

the joint draft resolution he endorsed the interpretation

based on rule 35, paragraph 4, given by the representative of
the Arab Republic of Egypt and other representatives. The
content of rule 35, paragraph 4, was sufficiently eloquent

and references to other rules only confused the issue. His
delegation took the view that the question facing the Conference
was one of procedure znd should be resolved by a simple majority
vote. His delegation supported the proposal to invite the
representative of the Provisional Revoluticnary Government of
the Republic of South Viet-Nam.

6. Mr. GOZZE GUCETIC (Yugoslavia) said that his delegation
considered that the only rule of procedure applicable to the
question was rule 35, paragraph 4. It was also convinced that
in the present international context such a question should be
decided by a simple majority. He felt that the discussion was
in danger of becoming over-abstract, whereas the right of the
Provisional Revolutionary Government to participate in the
Conference was a question of fundamental international law.

7. It was the duty of the Conference to respect the rights of
toth Governments, without discrimination against either.

8. Mr. MILLER (Canada) said that there were two questions
before the meeting, the relationship between rule 32 and rule 35,
paragraph 4, and the substance of the joint draft resolution
itself.

9. It was only logical that ruls 35, paragraph 4, which
concerned voting proccedure, should follow rule %2, which dealt
with the conduct of business. He submitted, therefore, that
rule 35, paragraph 4 was subjeect toc ruie 32, and that once any
decision on participation had hecrn taken by a simple majority
under rule 35, paragraph 4, it then became subject to rule 32
if the matter was to be reconsidered.

10. The second guestion was whether or not the joint draft
resolution was in substance the reconsideration of an issue
settled in 1974. Had the proposal becnh to extend observer
status to the Provisional Hevoluticnary Government, he would
have been inclined to consider it a matter which had not been
decided at the previcus session, but if i1t was really an
invitation to "both Governments of South Viet-Nam", the only
effect of the decision would be - since one of those Governments
was already present - to empower the President to invite the
Provisional Revoluticnary Government, and that was indeed the
very issue decided last year. Even 1f the resolution was
defeated, its only effect would be not to invite the Provisional
Revolutionary Government, since it was doubtful that it could be
considered to have expelled the Republic of Viet-Nam.
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11. Because of that indirect attempt to questicn the parti-
cipation of a delegation whose credentials had been adopted

in 1974 by the Credentials Committee under rule 3, he considered
that the proposal was out of order. Moreover, if both
Governments were invited, they would presumably both have the
right to vote, and that would viclate rule 34, which stipulated
that each State represented at the Conference should have one

vote. His delegation therefore opposcd the inclusion of that
item.
12. Mr. MENCER (Czechoslovakia) said that the Conference was

faced with a question of procedure and his delegation considered
that only rule 35, paragraph U4 should be applied to that question.
The proposal was a completely new one and only a simple majority
was required. In his view the representative of Canada was very
much mistaken, becausc the previcus year in the Credentials
Committee, of which he was a member, the credentials of the
Saigon Government and of the delegation now present had been
called in question.

13. Mr. WATANAKUN (Thailand) said that the proposal contained
in the joint draft resolution was eguivalent to the proposal to
invite the Provisional Revolutionary Government contained in
document CDDH/14, which had already been rejected after lengthy
debate in the Conference. The . Republic of Viet-Nam had a
rightful seat in the Confesrence and to provide another seat for
South Viet-Nam would be to offer an unasked-for privilege. The
proposal to invite the Provisional Revolutionary Government had
already been rejected and the jeint draft resolution was in
reality only a reintroduction of that original proposal. It
could therefore only be dealt with under rule 32, which required
a two=-thirds majority.

14. Mr. LOUKYANOVITCHE (Byeclorussian Soviet Socialist Republic)
said that, in common with most of the previous speakers, he felt
that rule 35, paragraph 4, with the simple majority, was applic-
able to the Algerian prcposal. That rule pertained to "any
decision relating to invitaticns to participate in the Conference'.
Resolution 1 (I), adopted at the first session of the Conference,
stated that "any decision relating to invitations shall be adopted
by a simple majority", and of the six resolutions adopted at that
Conference, none mentioned the question of the participation of
the Provisional Revolutionary Government of South Viet-Nam.

Some delegations had tried to suggest that rule 32 applied in

that connexion, but the two rules covered quite different

situations.
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15. Mr. CAMEJC-ARGUDIN (Cuba) said there were certain affinities
between his country and the Provisional Revolutionary Government
and there was no doubt in his mind that rule 35, paragraph 4, was
applicable to the case under discussion. Contrary to certailn
documents which had been circulated at the Conference, the
question had absoclutely nothing to do with the expansion of
communismnm, '

16. Mr. FREELAND (United Kingdom) said that the joint draft
resolution submitted by Algeria and twenty-five other delegations
was essentially a matter of the relationship between rule 35,
paragraph 4 and rule 32. It had been argued that rule 35,
paragraph 4, had some independence or primacy which exempted it
from the effect of the wholly general words of rule 32, but, in
the view of his delegation, rule 35, paragraph 4 was included in
order to remove any doubt whether decisions relating to invita-
tions to participate in the Conference were to be regarded as
matters of substance, requiring a two-thirds majority by virtue
of rule 35; pareagraph 1 or as decisions on matters of procedure,
requiring a simple majority under rule 35, paragraph 2. The
effect of rule 35, paragraph 4 was tc put it beyond any doubt
that decisions on invitations to participate were decisions to
be adopted by a simple mejority. But that did not mean that
when such a decision had been taken it could be reversed the
next day or the next week, cor even at the next sessicn by a
simple majority also. Decisions taken under rule 35, paragraph 4
were no more intended to be exempted from the general effect of
rule 32 than were any others referra2d to in rule 35. Were all
the decisions referred to in rule 35 to be regarded as so
exempted, the result could be chaotic.

17. It had also been suggested that, becauso it was reasonable
that the Conference should be able to reconsider a decision on an
invitation to participate zfter a lapse cf time and after some
possible evolution in the circumstances cf the particular case,
the simple majority rule should be regarded as applicable to the
gquestion of the reconsideration of invitations. But that
suggestion confused two different issues. The reasonableness or
otherwise of reconsideration in a particular case would no doubt
condition the way in which delegations would vote when the
question whether to reccnsider or not was put. But it was not a
factor which should determine whether, under the rules, it was

a two-thirds majority or a simple majerity by which that question
should be decided.

18. Lastly, there was the question whether what was involved
was indeed reconsideration:; and in the view of his delegetion it
undoubtedly was.



/2

R.25

<

- 291 - CODII/

19. In so far as the Jjoint draft resolution implied a decision
to extend an invitation to the Government of the Republic of
Viet-Nam, the reconsideration would be particularly superfluous.
That Government had already been invited to participate and was
represented in the Conference. Adoption or rejection of the
draft resolution could not change that situation. In so far as
the draft resolution implied a decisiocn to extend an invitation
to the "Provisional Revolutionary Geovernment of Viet-Nam™, a
proposal in that sense had bhcern rejected at the first session
and it was clear from the draft resclution that the ‘issue was,
in effect, the reconsideration of that rejection,

20. In the circumstances the United Kingdom delegation con-
sidered that the inevitable conclusion must be that rule 32
should be regarded as governing the point at issue and that a
two-thirds was required.

a

21. Mr. NISHIBORI (Japan) said that the current session was a
continuation of the previous session, so that any decision made
at the first session of the (Conference was vaiid for the current
and any future sessions, and rule 32 should zapply.

22. Mr. ZAFERA (Madagascar) said he supported the view of
Algeria and other delegations that rule 32 did not have any
specific reference to invitations to participate, sc that rule 35,
paragraph 4 shculd be applicable to consideration of the joint
draft resolution.

23. Mr. CRESPIN (Senegal) said that the suggested invitation to
the Provisional Revoluticnary Government was a question of proced-
ure and not a gquestion of substance. Since the application of
rule 32 would not therefore be justified, there was ho alternative
but to deal with the matter under rule 35, paragraph 4.

2u, Mr. RECHETNIAK (Ukrainian Soviet Scocialist Republic) said
that there was a clear difference tetween rules 32 and 75,
paragraph 4, and it was a mistake to interpret the latter as being
subject to rule 32, as had been suggested by the United States
delegation. - The question of an invitation to a2 country to
participate was one that cculd be takeun at any stage of the
Conference. Rule 35, paragraph 4 was clear and unequivecal in
its wording and shculd be applied, There had been no opportunity
at the first session to listen to the views of the two Governments
of South Viet-Nam but the Confercnce was now faced with the very
real fact that there were two Governments in that country.
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25. Mr. MILLER (Canada), exercising his right of reply, said
that he wished to explain the grounds for his conclusion that

the credentials of the delegation of the Republic of Viet-Nam
had been accepted by the Credentials Committee under rule 3 of
the rules of procedure. It was true that the delegations of
Czechoslovakia, Senegal and Madagascar had expressed reservations
about those credentials, but they had stated in paragraph 10 of
the report of the Credentials Committee (CDDH/51/Rev.l) that

they would not ask that any decision be taken during that session
on the proposal not to recognize the credentials of the Saigon
Administration and had agreed to recommend to the Conference

that it approve the report of the Credentials Committee. Among
the countries whose credentials were found to be in order was

the Republic of Viet-Nam.

26, At the twentieth plenary meeting (CDDH/SR.20), the
representative of Czechoslcvakia had been recorded as saying

that he had noc objection to the report but cculd agree to the
deletion of paragraph 13. A vote was taken and the proposal

to delete paragraph 13 was rejected, whereupon the report was
adopted. It was clear that the representative of Czechoslovakia
and others had reservations about the credentials of the Republie
of Viet-Nam, but in an annex to the report of the Credentials
Committee (CDDH/51/Rev.l), it was stated that that country's
credentials were found to be in good and due form.

27; Mr. BOUDJAKDJI (Algeria), on a point of order, requested
tha? a letter dated 3 February 1975 (CDDH/203) regarding certain
decisions taken at a Conference of Heads of State or Government
of ‘non-aligned countries should be withdrawn from circulation.

28. The PRESIDENT said that the circulation of a document at
the Conference did not mean that everyone agreed with its
contents.

29. Mr. BOUDJAKDJI (Algeria), speaking on behalf of the co-
sponsors of the joint draft resolution, said it had been decided
to rephrase operative paragraph 1 of the resclution to read
"Decides that all the parties in the armed conflict in South
Viet-Nam that have acceded to the Geneva Conventions of 1949
should be invited to participate in the Conference."”

30. The PRESIDENT said that the procedural question before the
Conference was whether the decision to consider the joint draft
resolution should be taken under rule 35, paragraph 4, of the
rules of procedure as proposed by the sponsors of the draft
resolution, or under rule 32 as proposed by the delegation of
the United States of America. Since proposals submitted to the
Conference must be considered in their chronological order, that
of the sponsors of the draft resolution would be put to the vote
first.
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3]. Mr., ALDRICH (United States of America) said he thought that
it would be fairer to ask each representative in turn which of the

two rules it preferrecd.

32. The PRESIDENT said that such a procedure would depart

somewhat from standard voting practice at international conferences.,
If there were no objection, however, he was prepared to adopt it
because it seemed practical. It meant that, when voting,
representatives would state whether they were in favour of rule 35,
paragraph 4, or in favour of rule 32, or whether they abstained.

33, Mr. CRISTESCU (Romania) said that, although he preferred
the President's first proposal regarding the method of voting, he

requested a vote by roll=-call.

34, The PRESIDENT, after again explaining, in reply to a request
for clarification by the representative of India, the method of
voting he had just proposed, said that there appeared to be no
objection to a roll-call vete. ’

A vote was taken by roll-call on the question whether rule 32
or rule 35, paragraph & should be applied.

Qatar, having been drawn by lot by the President, was called
upon to vote first.

In favour of rule 32: Republic of Korea, Central African
Republic, Republic of Viet-Nam, Dominican Republic, Khmer Republic,
United Kingdom of Great Britain and Northern Ireland, Chad,
Thailand, Turkey, Uruguay, Federal Republic of Germany, Saudi
Arabia, Austria, Belgium, Bolivia, Brazil, Canada, Chile, Cyprus,
Costa Rica, E1l Salvador, Spain, United States of America, Gambia,
Greece, Guatemala, Honduras, Ireland, Israel, Italy, Japan, Jordan,
Liechtenstein, Luxembourg, Malaysia, Nicaragua, New Zealand,
Sultanate of Oman, Paraguay, Netherlands, Philippines.

In favour of rule 35, paragraph 4: Arab Republic of Egypt,
Libyan Arab Republic, Syrian Arab Republic, Yemen, Democratic
People's Republic of Korea, German Democratic Republic, Democratic
Republic of Viet-Nam, Romania, Sudan, Sri Lanka, Sweden,
Czechoslovakia, Ukrainian Soviet Socialist Republic, Union of
Soviet Socialist Republics, Yugoslavia, Algeria, Australia,
Bangladesh, Byelorussian Soviet Socialist Republic, Bulgaria,
Congo, Cuba, Finland, Gabon, Ghana, Guinea, Hungary, India,
Indonesia, Iraq, Madagascar, Mali, Malta, Morocco, Mauritius,
Mauritania, Mcngolia, Nigeris, Uganda, Peru, Poland.
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_ _Abstentions: Qatar, San Marino, Holy See, Switzerland,
Trinidad and Tobago, Tunisia, Venezuela, Zaire, Argentina,
Colombia, Ivory Coast, Denmark, United Arab Emirates, Ecuador,
France, Upper Volta, Iran, Kuwait, Lebanon, Mexico, Norway,
Pakistan, Panama, Portugal.

-The result of the vote was 41 in favour of rule 32 and 41
in favour of rule 35, paragraph 4, with 24 abstentions.

" 35. The PRESIDENT stated that the method of voting chosen had
not produced any result, since forty-one delegations had voted

in favour of rule 35, paragraph U4 and forty-one delegations in
favour of rule 32. According to standard voting practice, in
the event of an equally divided vote, the proposal was considered
to have been rejected.

36. He saw no alternative in the present instance, since both
proposals had been rejected, to returning to the first more
traditional voting method he had originally proposed, namely,

to vote on a proposal. What should now be voted on was whether
the question of opening a discussion on the substance should be
decided in accordance with the provisions of rule 35, paragraph U4,

37. If there was once again an equally divided vote, he would be
obliged to take note that the proposal was rejected under rule 45
of the rules of procedure, but he earnestly hoped that the second
vote would produce a result.

38. Mr. MISHRA (India) asked that the meeting be suspended for

a short time before the vote was taken so as to allow the various
groups to meet and express their views, but at the request of the
PRESIDENT he said he would not press his request for a suspension.

At the request of the representative of Romania the vote was
taken by roll-call.

The Ukrainian Soviet Socialist Republic, having been drawn
by lot by the President, was called upon to vote first.

In favour: Ukrainian Soviet Socialist Republic, Union of
Soviet Socilalist Republics, Yugoslavia, Algeria, Australia,
Bangladesh, Byelorussian Soviet Scocialist Republic, Bulgaria,
Congo, Cuba, Finland, Gabon, Ghana, Guinea, Hungary, India,
Indonesia, Iraq, Madagascar, Mali, Malta, Morocco, Mauritius,
Mauritania, Mongolia, Nigeria, Uganda, Peru, Poland, Arab Republic
of Egypt, Libyan Arab Republic, Syrian Arab Republic, Yemen,
Democratic People's Republic of Korea, German Democratic Republic,
Democratic Republic of Viet-Nam, Romania, Sudan, Sri Lanka,
Sweden, Czechoslovakia,
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Against: Uruguay, Federal Republic of Germany, Saudi Arabia,
Austria, Belgium, Bolivia, Brazil, Canada, Chile, Cyprus, Costa
Rica, Spain, United States of America, Gambia, Greece, Guatemala,
Honduras, Ireland, Israel, Italy, Japan, Jordan, Liechtenstein,
Luxembourg, Malaysia, Nicaragua, New Zealand, Sultanate of Oman,
Paraguay, Netherlands, Philippines, Republic of Korea, Central African
Republic, Republic of Viet-Nam, Dominican Republic, Khmer Republic,
United Kingdom of Great Britain and Northern Ireland, Chad,
Thailand, Turkey.

Abstentions: Venezuela, Zaire, Argentina, Colombia, Ivory
Coast, Denmark, Ecuador, E1 Salvador, France, Upper Volta, Iran,
Kuwait, Lebanon, Mexicc, Norway, Pakistan, Panama, Portugal,
Qatar, San Marino, Holy See, Switzerland, Trinidad and Tobago,

Tunisia.

39, Mr. PONS (El1 Salvador) asked to be allowed to correct his
vote. He said he ‘had abstained by mistake and would like his

vote to be recorded as against the proposal.

40, Mr. ADDOR (Haiti) said he had been absent when his turn
came to vote, and that he wished to vote against the proposal.

by, Mr. MAIGA (Mali) said that if a delegation was absent when
its turn came to vote, all it could do was to state how it would
have voted had it becen present. There could be no question of
its taking part in the vote.

42, The PRESIDENT said that, in his opinion, though he acknow-
ledged that participants might be of a . different opinion, it was
the practice that if a delegation was absent when called upon to
vote, it could not vote later on. What it could do was, before
the result of the voting was known, to do what El Salvador had
just done and correct its vote.

43, Mr. ALDRICH (United States of America) said that he saw
nothing in the rules of procedure to prevent a delegation which
had been absent at the time of voting from having its name added

subsequently.

uy, Mr. BOUDJAKDJI (Algeria) said that, if the voting had not
been declared closed and the closure was to be deferred, he
wished to propose that the meeting be suspended and that the
credentials of the representative who had added his name be

examined.

45, The PRESIDENT said he noted that the Conference shared his
opinion that a delegation which arrived late was no longer
entitled to vote.
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46. He then announced the result of the voting, which was as
follows:

41 in favour, 41 against, with 23 abstentions.

b7, Mr. MAIGA (Mali) said he questioned whether the change of
vote announced by one delegation, which it had been decided should
be permitted, was valid. That was not the opinion of his dele-

gation.

48, The PRESIDENT said he must make it clear that the E1 Salvador
delegation had informed the Secretary-General of its correction of
its vote well before the end of the voting, although he (the
President) had waited until the end of the roll-call before
announcing the change. He had made the announcement before

anyone knew the result of the vote.

L9, The result of the vote meant that, pursuant to rule 45 of
the rules of procedure, the proposal must be rejected since it had
not ebtained a majority of the votes. The guestion whether the
Joint draft resolution submitted by Algeria and twenty-five co-
sponsors, should be discussed would have to be decided by a two-
thirds majority. That was the result of the vote by the
Conference and as the voting rule had thus been established by
the Conference, the next question to be decided was whether the
joint draft resolution submitted by Algeria and twenty~-five cc-
sponsors should be discussed or not. Obviously it could only be
discussed if two-thirds of the delegations voted accordingly.

50. Mr. GRIBANOV (Union of Soviet Socialist Republics) said that
although the proposal relating to paragraph 4 of rule 35 must be
considered as rejected, that did not mean that the Conference had
pronounced in favour of rule 32. The proposal relating to rule 32
should also be put to the vote.

51. The PRESIDENT said he must point out to the representative
of the Soviet Union, and indeed to all the participants, that if
the Conference followed his suggestion it might find itself in a
most embarrassing situation. It could happen that the vote was
equally divided on the two proposals, or that after one proposal
had been rejected the other was also rejected, with the result
that it would then be impossible for the Conference to vote because
it had no rule for voting. Looked at objectively and impartially,
the result of the vote could be interpreted only in the following
way: the Conference having rejected, in accordance with the

rules of procedure, the proposal to apply rule 35, paragraph &,
all that could be done now was to apply the provisions of rule 32.
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52. Mr. CAMARA (Guinea) said that, since the Conference had not
agreed to apply either rule 35, paragraph 4, or rule 32, it was
only logical that it should attempt to find a solution to the
problem.

53. The PRESIDENT said that, in his opinion, the situation was
quite clear. He would come back to it after hearing the
representative of Algeria, who had asked to speak.

54, Mr. BOUDJAKDJI (Algeria) said that he did not think the
situation was quite clear. He felt very strongly that the same
treatment should be accorded to both proposals, and formally
moved that a vote be taken, but only after examination of the
credentials of certain delegations.

55. The PRESIDENT, after referring to the provisions of the rules
of procedure concerning the credentials of representatives,
particularly rule 5, said that delegations present were partici-
pating in the Conference in accordance with the rules and that
their participation implied the right to vote. He believed he
was entitled to state that the vote had been carried out in full
conformity with the rules of procedure and that it was therefore
not possible to request the annulment of the vote on the pretext
that certain credentials needed to be examined. However, the
Conference was master of its own procedure and if it decided
against the opinion he had Jjust expressed, he would be forced to
conclude that the vote should not be considered as valid because
the credentials of some delegation had not been examined. In
that case, a fresh vote would have to be taken.

56. He appealed to participants to begin discussing the substance
and to give up disputes over procedure.

57. Mr. BOUDJAKDJI (Algeria) said that he had already asked for

a vote to be taken on rule 32 and for the credentials of represent-
atives to be examined. He suggested that the meeting be adjourned,
unless the Secretariat could give an assurance that all the
delegations were entitled to vote.

58. The SECRETARY-GENERAL, speaking at the request of the
PRESIDENT, said that, in conformity with the decision taken by the
Conference at its first session, credentials that had been accepted
for the first session were valid for the second. He confirmed
that, to his knowledge, all the delegations present at the meeting

were entitled to vote.

59. Mr. CRESPIN (Sehegal) said that, as one of the co-sponsors
of the joint draft resolution the position of his delegation was
known. He regretted having been, for reasons of State, unavoid-
ably absent when the vote was taken.
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60. ‘Mr. GRIBANOV (Union of Soviet Socialist Republics) quoting
rule 41, requested that a vote be taken on rule 32. That,
however, was a question of procedure and did not settle the
guestion of substance which should be discussed as soon as
possible. - .He proposed that -the Conference approve the proposal
to adjourn until the following day.

61. The PRESIDENT said that some delegations had requested
that a vote be taken on rule 32, although under rule 45 the
equal division of votes had meant the rejection of rule 35,

paragraph 4. He felt he was entitled to ask those delegations
what would happen if - and the possibility was quite conceivable
both proposals were rejected. He noted that there was a pro-

posal to vote on the application of article 32. The Conference
was sovereign and could decide the question - did it or did it
not wish to vete on rule 322

62. Mr. MENCER (Czechoslcvakia) said he wished to remind the
Conference that his delegation, together with other delegations,
had stated in 1974 that it did not recognize the credentials of
the Saigon administration, with regard to which, in his opinion,
no decision had been taken.

63. Mr. NGUYEN CO THACH (Democratic Republic of Viet-Nam)
proposed that a second vote be taken on rule 32. He noted that
the President had asked what would happen if the result were the
same as for the two previous votes, but he thought the President
had been considering only one possibility. The opinions of all
those present should be respected. Furthermore, the President
had himself contemplated at the beginning, two kinds of vote, in
chronological order. It was only right therefore that a vote
should be taken on rule 32.

64, The PRESIDENT, replying to the representatives of the
Democratic Republic of Viet-Nam, Algeria and the Soviet Union,
said he wished to remind the Conference of the situation in which
it was placed. In his capacity as President, on the vote on the
applicability of rule 35, he had given the only interpretation
which appeared to him appropriate, namely, that the equally
divided vote meant that, under rule 45 of the rules of procedure,
the proposal was rejected. He did not see how it could be
disputed that, once the proposal to apply rule 35, paragraph 4 -
had been rejected, rule 32 applied. That was how he had decided
as President. Obviously anybody could appeal against his
decision. He noted that that was the case, and that his
decision was challenged; he would, therefore, have to put to the
vote the question whether, contrary to the decision he had taken,
rule 32 should now be put to the vote.
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65. Mr. MISHRA (India), speaking on a point of order, moved
the adjournment of the meeting in accordance with rule 26.

The motion for adjournment was adopted.

The meeting rose at 6.30 p.m.
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SUMMARY RECORD OF THE TWENTY-SIXTH PLENARY MEETINC
held on Wednesday, 5 February 1975, at 10.20 a.m.

PreSident: Mr. Pierre GRABER President of the
Swiss Confederation

In the absence of the President, Mr. H. Brillantes
(Philippines), Vice-President, took the Chair.

CONSIDERATION CF THE DRAFT RESOLUTION ENTITLED YQUESTION OF THE
PARTICIPATION OF SOUTH VIET-NAM IN THE CONFERENCE®™ (CDDH/202 and
Add.1 to 3, Add.3/Corr.l, CDDH/202/Rev.l1l) (continued)

1. The PRESIDENT announcecd that Mr. Graber, the President of the
Conference, had had to leave for Berne to attend to his duties as
President of the Swiss Confederaticn. He requested the Secretary-

General of the Conference to sum up the situation at the time of
the adjournment of the preceding meeting.

2. The SECRETARY-GENERAL said that, after the second roll-call
vote on the application of rule 35 of the rules of procedure, the
President of the Conference had ruled that in accordance with

rule 45, the propcsal to apply rule 35, paragraph 4, to the opening
of discussion of the draft resolution submitted by Algeria and
twenty-five co-sponsors had been defeated, and that the terms of

rule 32 thereforec applied.

3. Some delegations had challenged’that ruling and had proposed
that the Conference should a2lso take a second vote on the
application of rule 32.

L, Mr. BLISHCHENKO (Union of Soviet Socialiist Republics) said
that, as a result of the first roll-call vote, the application of
both rule 35, paragraph 4, and rule 32 had been rejected. In the
absence of a second vote on the applicability of rule 32 the result
of that first vote should stand,.

5. The PRESIDENT said that if there was an appeal against the
President's ruling to the effect that the rejection of the proposal
to apply rule 35, paragraph 4, implied approval of the application
of rule 32, he would put the appeal tc the vote. There should be
no discussion of any matters cther than the manner of voting on

the President's ruling.

6. Mr. BOUDJAKDJI (Algeria) said that, since a first vote had
been taken on both rules and the voting on each of them had been
equally divided, the second vote should likewise be taken on both
rules. No presidential ruling was required in such a case.

7. The PRESIDENT said that he intended to put the President's
ruling to the vote. Any further discussion wculd be out of order.
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8. Mr. AMETONOU {(Dahomey) saild he regretted that he had been
unavoidably absent when the votes had been taken. If he had
taken part in the vote on the applicability of rule 35, para-
graph 4, he would have considered his vote to be without
prejudice to his position on rule 32. Only by a second vote
on' both rules could the question cf applicability be decided.
Any other solution would be inequitable.

g. The PRESIDENT said that he, too, regretted that certain
representatives had been unable to take part in the voting.
Their presence might have made it possible to take a clear
decision. Statements such as that of the representative of
Dahomey should be made only in explanation of vote after the
vote had been taken. Once the intention to take a vote had
been announced, only points of order on that specific issue
could be allowed until the voting had been completed.

10. Mr. SANSON-ROMAN (Nicaragua) requested a roll-call vote
in accordance with rule 37 of the rules of procedure.

11. Mr. MISHRA (India) said that the President's ruling had
undoubtedly been made in an effort to break the deadlock. If
a vote was taken on the ruling and it was not upheld, the
Conference would still be in the situation from which it was

trying to extricate itself. Without any reflection on the
President's capacity to make a ruling, the situation might be
saved by taking a vote on the applicability of rule 32. He

appealed to the President to apply 2 solution which would make
it unnecessary for delegations to take political measures.

12. The PRESIDENT rciterated his appeal to representatives to
make their observations in accordance with the rules of procedure.
The fact that the President's ruling had to be put to the vote
was not of his own choosing but was a consequence of the rules of
procedure. He would do everything in his power to ensure
compliance with those rules.

13. In reply to a question by Mr. BOUDJAKDJI (Algeria), the
SECRETARY~-GENERAL said the¢ President had stated that, in _
accordance with rule 45 of the rules of procedure, the result
of the second roll-call vote meant that the application of
rule 35, paragraph 4, had been rejected and that consequently
the question of the discussion of the joint draft resclution
would have to be settled by a two~thirds majority.

14. The PRESIDENT said he¢ had noted that requests for the floor
had been made by a number of delegations. - In additicn to the
requirements of the rules of procedure to which he had drawn
attention, recognition of the right tc speak was among the
powers and duties of the presiding officer in the exercise of
good order.
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15. Mr. GOZZE-GUCETIC (Yugoslavie) said that he had requested
the floor at the twenty-fifth meeting to explain his delegation's
position on the applicability of rule 32, but that the meeting
had been adjourned before he had had an opportunity to speak.
Since the applicability of rule 35, paragraph 4, had been put to
the vote a second time, it would be only reasonable and equitable
for the applicability of rule %2 to receive the same treatment.

16. The PRESIDENT said the Yugoslav representative's statement
had not related to the manner of voting on the President's

ruling.

17. Mr. NGUYEN CO THACH (Democratic ERepublic of Viet-Nam) said
that the voting at the preceding meeting had begun on the basis
of rule 41 and had ended on the basis of rule 45, He failed to
understand why two different voting procedures had been applied

to the same issue.

18. The PRESIDENT said that that statement was also irrelevent
to the issue under discussion. '

19. Mr., MISHRA (India) said he agreed that the rules of
procedure were intended to ensure the orderly conduct of
proceedings. When the issue was put to the vote, it should be
understood that his delegation was voting, not against the
President, but against the applicability of rule 32.

20. The PRESIDENT said he would proceed to take a vote by roll-
call.

21. Mr. CAMARA (Guinea) said that he had been requeéesting the
floor for a considerable time and should have been recognized
earlier. To vote against the arbitrary ruling that the
rejection of the application of rule 35, paragraph 4, meant that
rule 32 should be applied would imply censure cof the President.
He wished to know whether the successful challenge of the ruling
would entail automatic rejection of the application of rule 32.

22. The PRESIDENT said that the nosition would be made clear
by the result of the voting.

23. Mrs. DARIIMAA (Mongolia) szid thet she, too, had tried
unsuccessfully for some time to be allowed to speak. There had
been discrimination in the way that speakers had been given the
floor. The summing-up of the President's comments during the
preceding meeting had been incomplete. At an international
diplomatic conference every delegation had the right to speak.
The President had adjourned the meeting with the intention of
taking a vote later on the applicability of rule 32. FPor the
benefit of representatives who had been absent during that meet-
ing, the Conference should be given the President's ruling in
full.
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24, Mr. PINEDA (Venezuela) said he could not agree with the
President that the result of the vete would make the situation
clear. His delegation would have to know what the situation
was before it could vote. He wished to know, first, whether
rejection of the applicability of rule 32 would mean that the
application of both rules had been rejected and, if so, what
solution would then be applied; and, alternatively, what the
situation would be if rule 35, paragraph 4, were deemed to be
applicable.

25. Mr. CRISTESCU (Romania) szid he agreed with the Indian
representative's comments on the need to preserve the President's
authority. It was customary for votes in connexion with
presidential rulings in international conferences tc be taken

on challenges to those rulings. nct on the rulings themselves.
The questions raiscd by the Venezuelan representative should be
settled before a vote was taken.

26. Mr. AMETONOU (Dahomey) said that, unless it was confirmed
that the President's intention had been that described by the
Mongolian representative, the President's interpretation of
rules 41 and 45 would have been erroneous.

27. Mr. MAIGA (Mali) said he realized that a president would
find it difficult %c reverse a ruling once he had made it. He
would be glad to hear again the last words spoken by the President
before the adjournment of the preceding meeting.

28. The SECRETARY-GENERAL said he had taken notes on the
President's statement, which had been on the lines he had
indicated earlier in thc mecting. There had alsc been a
confused discussion on which he had taken nc notes.

29. Mr. MAIGA (Malil) said that representatives could not take
a decision on the ruling made by the President a2t the twenty-
fifth meeting until they had seen the summary record of that
meeting.

30. ir. AMETONOU (Dahomey) pointed out that the somewhat
confused discussion at the end of the preceding meeting had not
been taken into account in the notes read out by the Secretary-
General.

31. Mr. BRECKENRIDGE (Sri Lanka) said it was clear to all who
had been present at the twenty-fifth meeting that there had

been no ruling from the Chair and that the meeting had reached

an impasse. Rule U1 of the rules of procedure had becn lost
sight of in the voting, and the President had referred to rule 45
to explain the effect of the result of the vote.

The meeting was suspended at 11.15 a.m. and resumed at
11.30 a.m.
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32. The PRESIDENT said that the President's ruling at the
twenty~fifth meeting had been that, in view of the tied vote
on the proposal that rule 35, paragraph 4, should apply to

the discussion of the joint draft resolution, that rule did
not apply, and that the applicable rule was therefore rule 32.
The ruling had been challenged and in the roll-call vote which
would be taken immediately those who upheld the challenge
should vote in favour and those who were against it should
vote accordingly.

A vote was taken by roll-call.

Nepal, having been drawn by lot by the President, was
called upon to vote first.

In favour: Niger, Uganda, Feru, Poland, Arab Republic
of Egypt, Libyan Arab Republic, Syrian Arab Republic, Yemen,
Democratic People's Republic of Korea, German Democratic
Republic, Democratic Republic of Viet=-Nam, Romania, Senegal,
Sudan, Sri Lanka, Sweden, Czechoslovakia, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republies,
Venezuela, Yugoslavia, Algeria, Australia, Bangladesh,
Byelorussian Soviet Socialist Republic, Bulgaria, Congo, Cuba,
Dahomey, Finland, Gabon, Ghana, Cuinea, Hungary, India,
Indonesia, Iraq, Madagascar, Mali, Malta, Mauritius, Mauritania,
Mongolia.

Against: Nicaragua, New Zealand, Sultanate of Oman,
Paraguay, Netherlands, Philippines, Republic of Korea, Central
African Republic, Republic of Viet-Nam, Dominican Republic,
Khmer Republic, United Kingdom of Great Britain and Northern
Ireland, Holy See, Switzerland, Chad, Theiland, Turkey,
Uruguay, Federal Republic of Cermany, Saudi Arabia, Argentina,
Austria, Belgium, Bolivia, Brazil, Canada, Chile, Cyprus,

Costa Rica, Ivory Coast, Denmark, El Salvador, Spain, United
States of America, Gambia, Greece, Guatemala, Haiti, Upper Volta,
Honduras, Irecland, Israel, Italy, Japan, Jordan, Liechtenstein,
Luxembourg, Malaysia.

Abstaining: Nigeria, Norway, Pakistan, Panama, Pcrtugal,
Qatar, San Marino, Trinidad and Tobago, Tunisia, Zaire,
Colombia, United Arab Emirates, Ecuador, Irance, Iran, Xuwait,
Lebanon, Morccco, Mexico.

33. The PRESIDENT announced that the result of the vote was
as follows:

In faveur of the challenge ..... e B

5
Against the challenge ..o.ovvveveennen ug
APSTeNtioNS i e ittt einnasaneas 19

The President's ruling was therefore upheld.
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34, Mr. BOUDJAKDJI (Algeria), speaking in explanation of vote,
saild the co-sponsors of the joint draft resolution and all those
who believed in the fair application of the rules of procedure
wished to protest energetically against the illegal nature of

the procedure adopted, which was wholly contrary tco the spirit
that should prevail at the Conference. In particular, they were
surprised by the results of the vote that had just been taken,
since it seemed to reveal an attitude which was clearly in
favour of maintaining and even spreading the war in Scuth-East
Asia. In his opinicn, a valuable oppertunity had been lost to
apply a policy which might have led to a genuine dialogue between
the protagonists, whether friends or foes, in which purely
humanitarian interests could have been discussed. The obstacles
that had been placed in the way of achieving any real universality
in humanitarian law augured poorly for the future work of the
Conference.

35. It should be borne in mind that the major conferences on
humanitarian law during the past century had been held either
during or immediately after events which had sadly shaken the
world. The nations had now reached another crossroads in the
history of mankind, a time when certain systems were disappearing
gradually, while others were emsrging. It was their clear duty,
therefore, to face up to their responsibilities, not tc turn
their backs on themn. The international community should forget
short-term strategies and should give predominance to broader
moral considerations.

36. He wished to pay a tribute to Portugal and to the Portuguese
people, which had finally reccgnized the Jjustice of the cause of
freedom and decolonization. However, other centres of tension
still continued to exist, and that situation zlso called for
courageous and timely action if the existing fragile balance of
the world political situaticn was not tc be upset.

37 . In connexion with the development of humanitarian law, a
famous Genevese publicist, Dr. Freymond, had said that the
character of war was being changed nct so much by the type of
weapons as by the combination of conventional action and revo-
lutionary action; unless that fact was borne in mind, the West
might be in danger of isolation through exaggerated ethnocentrism
and of alienating the countries of the third world, especizally
the revolutionary countries, and there might be a risk of
intensifying antagonisms during the preparatory phase of the
Diplomatic Conference, to the extent of jeopardizing its results.
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38. Accordingly, his delegation and many others had thought
that the cause of peace and humanitarian law could best be
served by following the spirit and letter of the 1973 Paris
Agreement on ending the war and restoring peace in Viet-Nam
and submitting the joint draft resolution. " Even if rule 32
of the rules of procedure was strictly applied toc the dis-
cussion of that draft, the problem of the validity of the
participation of the Saigon regime alone would still be in
question; the co-sponsors therefore proposed that the words
"as observers"”™ should be added at the end of operative
paragraph 1. His delegation intended to submit that proposal
to the Secretariat, in the form of an entirely new draft
resolution, in the immediate future.

39. Mgr. LUONI (Holy See), speaking in explanation of vote,
said his delegation had voted in favour of the President's
ruling because it felt that to challenge that ruling might
endanger the Conference itself. It hoped, however, that some
way could be found for the widest possible participation in

the Conference.

4O. Mr. SULTAN (Arab Republic of Egypt), speaking in explan-
ation of vote, sald his delegation fully endcrsed the view '
expressed by the representative of India; 1t had voted not
against the decision of the President, but rather against the
interpretation of that decision. He wished to make it quite
clear that his delegation's vote was not intended to cast any
reflection, either directly or indirectly, on the President
himself, in whose integrity, competence and authority it had
complete confidence.

41.  Mrs. DARIIMAA (Mongolia), speaking in explanation of
vote, said that the President had taken a number of decisions
at the preceding meeting. Without wishing to doubt the
Secretary~General's honesty or integrity of conscience in any
way, she nevertheless felt forced to observe that he had
succeeded 1n noting only a single sentence. Surely, the fair
and proper procedure would be for him to record all decisions
and not mercly the cnes he personally had haprened to take
note of and had succeeded in recording.

b2, It was her own impression that when the President had
adjourned the meeting, it had becn his intention to give the
Conference the right to take a decision on the applicability
of both rule 32 and rule 35, paragraph 4, and that a decision
against the applicability of the latter would not have meant
the automatic application of the former. She suggested that
the Secretariat get in touch with the President of the
Conference and ask him to confirm his position.
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43, Mr. CAMARA (Guinea), speaking in explanation of vote,; said
that his delegation had come to the Conference in the belief that
it was seriously dedicated to the reaffirmation and development
of international humanitarian law applicable in armed conflicts.
It had thought that the purpose of the Conference was to bring
all peoples together so that they could speak of their own
experience and sufferings; yet the proceedings at the current
meeting seemed to indicate that some members were more interested
in defending aggressicn and brute force than in upholding the
lcofty virtues of humanitarian law. But there could be noc doubt
that the Provisional Revolutionary Government of the Republic of
South Viet-Nam represented a courageous, freedom=-loving people
and that its presence would do much to emphasize the universality
of the aims of the Conference.

Ly, Lastly, it was painful for him to have to criticize the
President in any way, but, like the representative of Mongolia,
he considered that the Confercence should be fully informed of the
President's decisions and not given a truncated version of them.

us, Mr. BLIX (Sweden), speaking in explanation of vote, said
that his delegation had voted against the President's ruling, not
out of any desire to challenge his authority or the competence of
the Secretariat, whose task was difficult enough, but because it
did not believe that rule 32 had any application to the question
of invitations befeore the Conference.

46, . GRIBAKNCV (Unicn of Soviet Sccizlist Fepublics), speaking
in explanation of vote, said that his delegation, in supporting
the joint draft resolution, had been guided by the Paris Agreement
of 1973 on ending the war and restoring peace in Viet-Nam, which
had underlined the equality of the twe Governments in South
Viet-Nam. The Provisicnal Revoluticnary Gevernment of South
Viet-Nam had fully carried out the terms of the Agreement, and

its right to establish o permanent office in Ceneva had been
acknowledged botl: by ths United Hations and by the Government of

Switzerland. The FProvisional Revelutionary Government had been
clected by the will of the people of South Viet-Nam and now
controlled 80 per cent of its territory. It had been engaged 1n

a serious armed conflict for over twenty years and its experience
should be of the greatest value to the Confercnce.

b, Mr. PINEDA (Venezucla), speaking in explanation of vote,
expressed his delegation's conviction that the Conference should
proceed in accordance with purely humanitarian, not political
considcrations. Any cbstacles it encountered should be overcome
by means of dialcgue and consensus, or, falling a consensus, by

a democratic majority vote which should be accepted by the minority.
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4g. His delegation Wus greatlybconcerned by the lack of any
positive results so far; its affirmative vote therefore should

be interpreted not as in any way prejudging questions of substance
or impugning the authority of the President, but merely as an
attempt to expedite the debate.

49, Mr. NGUYEN CO THACH (Democratic Republic of Viet=Nam),
speaking in explanation of vote, szid his delegation had the
greatest respect for the President, but hoped that in the future,
in order to avoid confusion, all delegations would be given an
opportunltj to speak before the vote.

50. Mr, CHOWDHURY (Banglacesh), speaking in explanation of vote,
said his delegation had cast its 'vote in the belief that the
question at issue was whether or not rule 32 should apply. That
vote therefore should not bé regarded in any was as a reflection
on the President or-on the Secretary=-General. After all, the
dignity of the President was the dignity of the Conference as a
whole. He was sure that he was speaking for all delegations in
saying that he held the President in the highest esteem, regard
and affection and looked to him as a guiding star in the form-
ulation of legal pr1n01ples vitally neceSSﬂry for the welfare of
manking.

51. Mr., MAHONY (Australia), speaking in explanation of vote,
said that the Australian delegation considered the Presidant's
ruling concerning the application of rule 35, paragraph 4, to
have been correct, but took exception to the second part of that
ruling, in the 1light of rule 1. It had thercfore voted against
that part of the ruling, and considered that a vote shculd be
taken on the applicability of rule 32 to the discussion of the
draft resolution.

52. Mr. WITEK (Poland), speaking in explanation of vote, said he
endorsed the Algerian represcntative's protest against the manner
in which the draft resclution had been handled. His delegation
considered that there had been no ruling by the Fregident at the
twenty-fifth plenary meeting and decpis regretted that a draft
resolution which had been worded in conciliatory terms could not

be discussed.

5%, The Polish delegaticn considered that discussion of the
Algerian representative's proposal concerning observer status for
the two delegations of South Viet-Nam should be given priocrity.
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54, Mr. TARCICI (Yemen), speaking in explanation of vote, said
that he fully understood the difficulties with which the President
had been faced at the twenty-fifth meeting and had the highest
esteem for the integrity and exceptional qualities of Mr. Graber
and of the Secretary-General of the Conference. His delegation
nevertheless considered that when the President had adjourned the
twenty-fifth meeting, he had not taken a final dec151on with
regard to the procedure to be followed.

55. In supporting the challenge in the roll-call vote, his
delegation had not voted against the ruling by the President for
whom it had the highest esteem.

‘56, Mr. KARASSIMEONOV (Bulgaria), speaking in explanation of
vote, expressed his delegation's regret at having had to vote
against a presidential ruling. He did not think that such a
ruling was a useful way of settling any dispute, and considered
that all delegations should have been allowed to express their
views.

57. The Bulgarian delegation was deeply convinced that the
development of international humanitarian law and the creation of
new rules to protect victims of war and to reduce thelr sufferings

was a universal duty.

58. All the peoples of South Viet-Nam who had suffered from war
for thirty years should be represented at the Conference: for
that reason his delegation suppcrted the draft resolution
originally submitted by Algeria =zné the amendment which the
representative of that country had proposed.

The meeting rosc at 12.50 p.m.
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ADDENDUM

After the twenty-sixth plenary meeting, held on 5 February 1975,
the Secretary-General of the Conference received from Mr. Ely Ould
Sidi El-Mehdi, Head of the delegation of Mauritania, the text of
the explanation of its vote, of which the following is a summary:

1. Mr. EL-MEHDI (Mauritania), speaking in explanation of vote,
said that his delegation had been surprised and distressed at the
morning plenary meeting, on finding itself obliged to vote against
a decision taken by the President, for whom his delegation had the
greatest regard. It would have welcomed, however, an opportunity
to speak on the procedural question before the vote was taken.

2. Unfortunately, not having been placed on the list of speakers,
his delegation had had to vote as its conscience dictated without
being able tc explain its views. It had wished to make a positive
contribution to a just cause, within the context of humanitarian
law, in support of the Provisional Revolutionary Government of the
Republic of South Viet-Nam, which was being denied the right to
attend the Conference.

3. His delegation had intended to call for a v