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FOREWORD

The first Volume of this work provided a commentary for
National Red Cross Societies on what ave for them the most
interesting provisions of the First and Second Geneva Conven-
tions of August 12, 1949.

The first of these, incidentally, is the final form assumed by
the Gemeva Convention of August 22, 1864, for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces in
the Field, vevised in 1906 and again in 1929.

As the First Convention velates back to the oviginal instrument
from which all Red Cross law dervives, a pariicularly detmled
study of it was requived.

The second Volume, divided into three Sections, groups com-
mentaries which should be of particular interest to National Red
Cross Societies :

(1) — On the Articles common to the four Geneva Conven-
tions of August 12, 1949.

( 2) — On the Third Convention relative to the Treatment of
Prisoners of War, which vevises the corresponding
Geneva Convention of July 27, 1929.

(3) — Omn the Fourth Convention velative to the Protection of
Civilian Persons wn Time of War.

Although the conception of aiding prisoners of war 1s more
vecent 1n date than that of assisting the wounded, it none the less,
during the two World Wars, vepresented an important part of the
work of the National Societies and of the International Committee.

Neither the Committee nor the Societies have waited for the
- signature of the Fourth Geneva Convention to do everything in
their power to protect the civilian victims of war. But the new
charter incorporates a body of rulings into International Law,
drawn from the experience of the two Wars and eliminating for
the future what has proved to be a most unforiunate hiatus.






PART I

ARTICLES COMMON
TO THE FOUR GENEVA CONVENTIONS
OF AUGUST 12, 1949

International treaties often contain clauses of a general
nature in which the guiding principles and the extent and condi-
tions of application are stated.

In the 1929 Geneva Conventions, clauses of this nature-—they
were quite brief~—occurred either in the body of the Conventions,
or in the Final Provisions. In the 1949 Conventions, on the
other hand, they are found mostly in the first few Articles, and
their wording is practically identical in the four Conventions.
This position at the head of the text makes them all the more
impressive ; the identity of wording precludes divergent inter-
pretation and the disputes it may give rise to. It is possible to
see from the outset what each Convention is about, what is its
object and what is the general spirit which informs it.

It would be outside our scope to examine the background of
each of the Articles common to the four Conventions, or to
comment on them in detail. We shall therefore confine our
study to those provisions which fix the scope of the Conventions,
or directly or indirectly interest the Red Cross, insofar as they
modify or extend the other agreements.



Article 1. —— Respect for the Conventions. !

In proposing the new formula: “The High Contracting
Parties undertake to respect and to ensure respect for. . .7, 2
and in making it Article 1, the draftsmen wished to emphasise
the particularly solemn nature of the engagement entered into,
and underline the imperative character of the Convention.

The part which the Red Cross can play in assisting Govern-
ments in this connexion is dealt with below (See p. 13, Articles

47/48/127/144).

Articles 2 and 3. — Application of the Conventions.

Articles z and 3 are among the most important. Their object
is to extend as far as possible the field of application, hitherto
confined to international conflicts and more or less left for the
States themselves to delimit ; one Party to a conflict, by arguing
that no state of war existed, could, it seems, have contested the
right of applying the Conventions.

The new Articles show a tendency of signatory Governments
to accept the Red Cross conception that respect for the human
person and assistance to the suffering are not limited to cases
provided for in the Conventions. The principle is valid at all
times and in all places ; it is not a product of the Conventions—
rather are the Conventions its expression. Moreover, the Red
Cross must aim ultimately at having the Conventions regarded,
not as reciprocal agreements, but as unconditional engagements.
The memory of too many cases of persons being completely de-
prived of protection—and even of the relief which the Red Cross
was ready to bring them—because a belligerent Power denied the
applicability of the Conventions, contributed largely to the
adoption of the new texts. : _

In the terms of Article 2, the new Conventions shall
henceforth apply in ‘“ all cases of declared war or of any other

1 When the Common Articles do not bear the same number, the
four numbers given indicate the Conventions in their proper order :
1. Sick and Wounded ; 2. Maritime ; 3. Prisoners of War ; 4. Civilians.

2 The 1929 Conventions said simply : ‘‘ The provisions of the present
Convention shall be respected...”” — Wounded and Sick, Article 25 (seront
in French), and Prisoners of War, Article 82 (devront in French).
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declared conflict which may arise between two or wmore of the
High Contracting Parties, even if the state of war is not recognized
by one of them’’, and in all cases of occupation, ‘“ even if the said
occupation meets with no armed vesistance . '

To quote only two examples : if the new Conventions had
been in force during the recent War, they would have been applic-
able as between Germany and Poland, even after the Reich had
suppressed the Polish State and considered that a state of
war no longer existed ; the same would have applied throughout
the occupation of Denmark.

There remains the instance when not all the belligerents are
party to the Conventions. Here, the 1929 Convention had
already improved on its predecessors ; signatory States, even if
not always bound in relation to a non-signatory State, were at
least bound in their reciprocal relations.

Following suggestions put forward by the International
Committee, the Diplomatic Conference recognised the necessity
for completing the Conventions on this point. It only went half-
way, however, limiting itself to stipulating that the Powers party
to the Convention ““ shall, furthermore, be bound by the Convention
in relation to a Power not so bound, if the latter accepts and applies
the provisions thereof ’. Incomplete as the addition is, and -
weakened by the condition of reciprocity, it is to be welcomed.
Not only is it evidence of a praiseworthy intention, and a new
step towards the unconditional application of humanitarian
principles, but it may well be the means of saving life. It
will be sufficient, henceforth, that the Power which is not
signatory should make a unilateral declaration and begin to
apply the Conventions, for the other Party to continue to be
bound, whether it so wishes or not.

Article 3. — Conflicts not of an intel;national character.

Article 3 is perhaps the most striking example of the evolu-
tion of legal conceptions in the new Conventions. It does no less
than extend the Conventions to civil war, and, in general, to all
conflicts which cannot be classed as international war. In its
first drafts, the Committee expressly mentioned ¢‘ civil wars,
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colonial wars and wars of religion *’. The Stockholm Conference,
and the Geneva Conference after it, rejected this reference, but
did so only because too rigid a definition might allow belligerents
to escape their obligations, by claiming that the conflict in which
they were involved was not provided for.

It was not easy to draw up provisions which would apply to
civil war. We cannot describe here the background of Article 3
and tell in detail of its transformations, from the formula pro-
posed by the Committee to the Preliminary Conference of Red
Cross Societies in 1946, to the final wording accepted in 1949. *

Till very recently, the idea of extending the Conventions to
cover a domestic conflict was thought to be impossible from a
legal point of view, and wholly incompatible with state sover-
eignty. Much blood had to be shed in another World War and
great changes made in the conceptions of International Law,
before this idea could even begin to be accepted by Governments.
Once the idea was more or less agreed to, powerful obstacles had
still to be overcome before it could be reduced to an acceptable
formula. The following were the principal difficulties :

(1) — The impossibility, from a legal point of view, of
binding non-signatory parties. The Conventions, it
was said, can bind only Governments; an illegal
rebel group, which, even if it acquires coherence,
may never be recognized as a Power by any of the
signatory States, could not be so_bound.

(2) — Many Government representatives feared that a
Government obliged to apply the Convention to civil
war would have its hands tied in the legitimate sup-
pression of rebellion. They especially thought that
the application of the Conventions might reinforce
the position of a group of insurgents, in having it
considered as a belligerent.

1 A fuller account will be found in an article by Frédéric SIORDET :
““ Les Conventions de Genéve et la guerre civile ’> reprinted from the
Revue internationale de la Croix-Rouge, February-March, 1950. Geneva,
1950, P- 44. English version in the English Supplement to the Revwe,
August, 1950, and ff.
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(3) — What standard should be taken to decide whether a
conflict is or is not international, in the sense under-
stood by the Convention ? Where unrest continues
over a period, it is often very difficult to say at what
moment it becomes civil war. Is it enough that a
small group of rebels should give itself the title of
Government for the Convention to apply automatic-
ally ? Shall the legal Government of the country
concerned be itself the judge of the nature of the
conflict, or shall the decision be left to some inter-
national body ?

(4) — Itis clear that, as many provisions of the Conventions
concern only war between nations, their application
would be materially impossible in domestic conflicts.

These misgivings, it must be confessed, were not without
foundation. It is therefore all the more remarkable that the
Geneva Conference was able to agree upon a text which, without
making all the provisions of the Conventions imperative in civil
war, at least imposes on all Parties to the conflict the duty of
respecting the essential principles. The obligation is limited, it
is true ; but it is absolute, and—it should be emphasised—not
subject to any condition of reciprocity. As worded, Article 3 has
the double merit that, a potential way of saving human lives,
it also is the means of allaying apprehension. In case of domestic
troubles, the rebel party will be prompted to respect the Conven-
tions, if only to show that its followers are not criminals, but are
fighting as soldiers in a cause which they believe just.

As far as the legal Government is concerned, there is no
reason why the fact of applying these agreements should constit-
ute an obstacle to the legitimate suppression of rebellion. As a
Delegate said at the Diplomatic Conference, a Government which
every day applies the elementary principles of humanity to
thieves and murderers, in granting them legal safeguards and
giving them essential food and attention, should not have any
particular difficulty in applying to insurgents, even if it considers
them simply as criminals, the strict minimum provided for in
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Article 3. In actual fact, the application of the Article in no way
restricts the right of a legal Government, apart from suppression
by arms, to prosecute and condemn rebels, in conformity with
municipal law. Finally, good care was taken, in the last para-
graph of the Article, to specify that “ the application of the
preceding provisions shall not affect the legal status of the Parties
to the conflict”’. By that, the insurgents are prevented from taking
advantage of the fact that they respect the principles of the
Convention, to secure recognition as a belligerent Power.

In continuing, a non-international conflict may take on the
character and dimensions of international war. The position of
the population, especially the sick and wounded, prisoners of
war, internees and so forth, is then such, that respect for the
principles of the Conventions is not alone sufficient ; it becomes
desirable to make detailed regulations for their treatment and
relief. A paragraph of the Article makes such provision by
stipulating that the ¢ Pariies to the conflict should further endeavour
to bring inio force, by means of special agreements, all or part of the
other provisions of the present Convention .

A clause of particular interest to the Red Cross is that reserv-
ing its right of initiative: “An impartial, humanitarian body,
such as the International Commitice of the Red Cross, may offer
its services to the Pavties to the conflict .

We shall see later, in dealing with Article 9/9/9/10 (Activities
of the ICRC) the importance, in a general way, of this mention
of the right of initiative. It is also essential that it should be
made in the clauses referring to non-international conflicts. It
will, in future, be difficult to maintain, as was sometimes done
in the past, that any offer of help by the Committee is an inad-
missible interference in domestic affairs. Relief is made possible
at shorter notice, and above all, on a more comprehensive scale,
than was, for example, the case in the Spanish Civil War. * It
must not be forgotten that the first concern of the ICRC, if it
intervenes in a domestic conflict to which the Conventions do not,
as of law, apply, is to obtain de facto recognition of the Conven-
tions, or at the very least, of their principles.

1 See F. SIORDET, loc. cif., pp. 9-10.



Articles 6/6/6/7. — Special Agreements.

The 1929 Conventions (Sick and Wounded, Article z;
Prisoners of War, Article 83) empowered belligerents to conclude
special agreements. The first of these Conventions stated that
such arrangements might be made beyond the limits of the
existing obligations—in other words, that the provisions of the
Conventions were.to be considered as a minimum.

Articles 6/6/6/7 of the 1949 Conventions, renewing the
authorization to conclude agreements for all matters concerning
which belligerents may deem it suitable to make special pro-
vision, take care to stipulate that ‘“wno special agreement shall
adversely affect the situation of protected persons (the wounded and
sick, prisoners of war, civilians, etc.) as defined by the Conventions,
nor restrict the rights conferred upon them . It is thus established
beyond question that the provisions of each of the four Conven-
tions constitute a minimum which must be respected.

Articles 7/7/7/8. — Non-renunciation of Rights.

During the recent War, prisoners of various nationalities
were, with or without their consent, often induced to give up
prisoner of war status and to accept some other relationship in
regard to the Detaining Power. Although this new situation
gave many of them appreciable advantages, it nevertheless
submitted all to the will and pleasure of the Detaining Power.
Moreover, it exposed them, in certain cases, to the risk of
being considered as traitors or deserters.

It was a main concern, from the Preparatory Conferences of
1946 and 1947, to prevent the recurrence of such situations.
The Committee had provided in its drafts that persons protected
under the new Conventions might in no case be induced, by force
or by any other method, to give up, partially or totally, the rights
assured to them. The Diplomatic Conference, following the
Stockholm Conference, went still further. Henceforth, persons
protected under any of the four Conventions, cannot, in any
case, give up such rights, partially or wholly. Thus, they are no
longer protected only against an enemy Power, but against
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themselves—in other words, against decisions they might make
of their free will, but which, perhaps involuntarily, would place
them in a’ very delicate situation with regard to their home
country.

Articles 9/9/9/10. — Activities of the International Committee.

This Article is of great importance to the Red Cross. It repro-
duces, and slightly extends, Article 88 of the 1929 Prisoners of
War Convention.* This short clause allowed the Committee
during the War, to make 11,000 camp visits, to obtain improve-
ments without number in prisoners’ conditions, and to get
through relief supplies worth 3,400 million Swiss francs to the
camps, in spite of war fronts and blockades. This relief came
from National Red Cross Societies ; it passed only because the
Committee existed, and only to camps where that body was
authorized to control distributions. _

We recall once again that many of the Committee’s attempts
were fruitless, because the persons it was desired to help were
not covered by any Convention. We again see how important it
is that the right of initiative—limited up to now to action in
behalf of prisoners of war—should find its place in each of the
four Conventions. If these new Articles had been in force during
the War, the Red Cross would have been able to enter the many
concentration camps from which it was rigidly excluded, or
could at least have sent relief to them.

It should be noted that the new texts expressly refer to
“ humanitarian activities’’ and apply not only to the Committee
but to ‘ any other impartial humanitarian ovganization .

Articles 8/8/8/9. — Protecting Powers.
Articles 10/10/10/11. — Substitutes for Protecting Powers.

1 Article 88 : ** The foregoing provisions do not constitute any obstacle
to the humanitavian wovk which the International Red Cross Commitlee
may perform for the protection of prisoners of war with the consent of the
belligevents concerned.”
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! When two Powers break off diplomatic relations-—and with
the more reason, when they go to war—each requests a third
Power to represent its political, economic and other interests
with the other, and, similarly, protect its citizens.)

Previously, only the 1929 Prisoner of War Convention pro-
vided for such Protecting Powers. Under Article 86, the Parties
recognize ‘‘that a guaraniee of the regular application of the present
Convention will be found in the possibility of collaboration’’ of
the Protecting Powers. The representatives of the latter were
authorized to visit any place where prisoners of war were interned
and converse freely with them. :

! During the recent War, certain Protecting Powers interpreted
their role very widely. Going on Section II of the 1929 Conven-
tion (Articles 86, 87 and 88 : Organization of Control), they did
in fact watch over its application. The 1949 Conference, recogniz-
ing the value of this practice for a better application of the
Conventions, expressly extended the reference in all four
Conventions, making control part of the Protecting Powers’
mission.

{The Conference even went further. There may be no Pro-
tecting Power, and whole categories will be without the addi-
tional safeguard which the presence of this neutral mandatory
of their own country represents. Too many cases in point are
known—Polish or Free French prisoners in Germany, for
example. No neutral State could, by law, be accredited to the
Reich to represent the interests of a Poland or a Free France
which Germany refused to recognize as sovereign States. Similar
was the case of German prisoners of war in Allied hands, after
the 1945 capitulation had wiped out the German State and the
German Government.; '

In such cases the International Committee endeavoured, in
its special field, to undertake some at least of the duties entrusted
by the 1929 Convention to Protecting Powers. Its success varied
with the degree of comprehension shown by the Powers which
it approached unofficially and on its own initiative.

"The Diplomatic Conference tried to clear up the difficulty
by providing for substitutes for the Protecting Power. The

IT
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Committee, which its own experiences in this field seemed to
qualify, pointed out that it could not be considered as any real
“substitute’’ for the Protecting Power. As a simple, private
body, it has none of the diplomatic or other means of action open
to a sovereign State. Further, its position and role debar it from
assuming the political, economic and legal duties which fall by
definition to a Protecting Power.| Such duties arise from a
“mandate ”’; the Committee can never in this sense be the
“mandatory” of a State, because it must always jealously
maintain the independence of the Red Cross.

“ Provision is f_"_c_herefor’ebﬁrst made in Articles 10/10/10/11 for
the intervention of a State, or of a body capable of acting as
substitute for the missing Protecting Power. It is only when
protection cannot be ensured in this way that the Detaining
Power should call upon “a humanitarian organization, such as
the International Committee of the Red Cross’ to take over
the humanitarian tasks—and only these—assigned by the
Conventions to the Protecting Power. The Detaining Power,
also, must accept an offer of service spontaneously made by the
said body. °

Thus, the Committee will act always in full independence,
following its own plans, and with its own resources. The change
is that there is now specific legal recognition for such action—
something that did not exist in the 1929 texts.

Articles 11/11/11/12. — Conciliation Procedure.

The text of Article 87 of the 1929 Prisoner of War Con-
vention has been reproduced almost word for word as regards
the application of the Convention. There is an addition to the
effect that, in case of disagreement as to interpretation, the
Protecting Powers shall lend their good offices with a view
to settling the disagreement. There is now also the possibility,
in conciliation meetings proposed by the Protecting Powers,
of having recourse to a representative nominated by the Inter-
national Committee.
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Articles 47/48/127/144. — Dissemination of the Conventions.

These Articles are worthy of note, as being among the hap-
piest innovations in the new Conventions. The High Contract-
ing Parties undertake, in time of peace as in time of war, to

- disseminate the text of the Conventions *‘ and, in particular, -
to include the study thereof in their programmes of military and,
if possible, civil instruction’’, so that their principles may be made
known to the entire population, including the armed forces.

In modern war, every individual, whether man, woman or
child, civilian or military, may need to claim protection under one
or other of the Conventions, or in some sense, to become an agent
in carrying it out. Many breaches, some of them serious, were
committed during the recent War because of ignorance of the
Conventions on the part of subordinates. In war-time, the value
of the Conventions will depend largely on public knowledge, if
not of the four hundred and twenty-nine Articles of the Four
Conventions, at least of their universally recognized principles.
As we have seen, in Article 1, the Contracting Parties undertake
to respect, and to ensure vespect for, the Conventions. The best
method of fulfilling this engagement is to make the contents as
widely known as possible in advance.

It is here that the Red Cross as a whole, and in each of its
national and international components, has an important part
to play : to second the authorities in spreading among nations
the knowledge of those principles which the Red Cross has
championed since 1863, and which it has succeeded in having
recognized by all Governments. The role of the Red Cross, in
this task, is of the first order.

Final Provisions.

The Conventions provide, in conclusion, identical Articles
dealing with signature, ratification, adhesion and denunciation.
We need note only that each of the Conventions comes into force,
as between the first two ratifying Powers, six months after the
second instrument of ratification has been deposited at Berne.
Each shall come into force for each of the other High Contracting
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Parties six months after deposit of its instrument of ratification.
Any Power in whose name the Conventions have not been signed,
may adhere as soon as the Conventions enter into force. Adhe-
sions become effective six months after date. ?

 Denunciations take effect after the lapse of one year from
the date of their notification to the Swiss Federal Council.

In case of war, ratifications and adhesions shall take effect
immediately, even before the expiration of the six months
period. Denunciation shall not take effect, even after the period
of a year, as long as peace has not been concluded, and in any
case, until after the operations connected with the release
and repatriation of persons protected by the Conventions have
been terminated.

1 Switzerland, Jugoslavia, Monaco, Liechtenstein, Chile and India have
already ratified the four Conventions. Jugoslavia deposited its instruments
of ratification on April 21, 1950: the four Conventions were therefore
open for adhesions as from October 21, 1950, the date on which they
became operative as between the first two countries named above.
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PART I1I

GENEVA CONVENTION No. III
RELATIVE TO THE
TREATMENT OF PRISONERS OF WAR
OF AUGUST 12, 1949

INTRODUCTION

The Convention relative to the Treatment of Prisoners of
War is the only one of the new Geneva Conventions which dogs
not specifically mention the National Red Cross Societies. Refe-
rence is made only to ‘  Relief Societies”’. Does this come from
the historical fact that the first organizations which proposed
to assist prisoners of war during the XIXth century were not
the Red Cross Societies—which, at this period, were concentrat-
ing all their efforts on aiding the military sick and wounded ?
At the beginning of the XXth century, however, following up
previous initiatives, the Red Cross formally decided to in-
clude assistance to prisoners of war amongst its activities. The
- National Societies then saw opening before them an unlimited

field of action, and they have since devoted themselves to this
work, often with such a wealth of means, such energy and, one
may truthfully say, success, that for the prisoners themselves,
“Red Cross” and ‘ Relief Society”’ have come to be almost
interchangeable terms.

The National Societies would therefore have been justified
in thinking themselves entitled to specific mention in the revised
Convention. If, in actual fact (as we shall see further in dealing

. with Article 122), they spontaneously abandoned any such claim,
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it is perhaps because they felt that they were nevertheless
mentioned in the Convention through reference in several
Articles to the International Committee—that part of the Red
Cross organization which has always, in time of conflict, been the
artisan and principal intermediary of their relief work. They
did so, moreover, in the conviction that the essential for the Red
Cross Societies was to find, in the revised Convention, an ade-
quate legal basis for their work for prisoners of war. The new
Convention does, as a matter of fact, take into account their
experience of the 1929 Convention, and satisfies most of their
wishes, particularly -in matters that more Jor -less directly
concern them. , .

What follows is an analysis of the regulations which have
been made to apply. They are examined in the order in which
they occur in the Convention, grouped under two main headings :

(1) — Relations of Prisoners of War with the Exterior (Part
I, Sectlon V).

-‘This part of the ana1y51s w111 refer to provisions relating
to correspondence (Art. 71) and relief supphes (Art. 72 and 73,
and Annex III). The cognate provisions dealing with exemptions
(Art. 74), transport (Art. 75), censorship and examination
(Art. 76) will be discussed at the same time as each of the two
questions mentioned above. The whole will be preceded by the
‘examination of Article 70 (capture cards), which, incidentally,
‘might also have been considered in connexion with the question
_Which follows. '

‘ (2) — Informaﬁon Bureaux and Relief Societies for Prisoners
of War (Part V).

'The analysis will deal here with Articles 122 (National
Bureaux) 123 (Central Agency), and 125 (Relief Societies) the
provisions of Article 124 (exemptions) being treated at the same
t1me as Articles 122 and 123

x *
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. For the Red Cross Societies, the interest of the new Third
Convention will largely reside in the matters referred to. But
their examination should be preceded by a brief glance. at
innovaitons in the Convention, with which National Societies
should certainly be acquainted, even if their concern is only
indirect, It is naturally outside our present scope to consider the
whole of the Convention; which, in any case, follows very
closely on that of 1929.

« Definition » of Prisoners of War.

Article 4 is of primary importance among the opening pro-
visions ; it lists, in two paragraphs, the categories of persons
entitled to the- benefit of the Convention, dividing them into
those who fall into the enemy’s power and those who are already
in enemy hands or have passed under the control of a neutral
Power, but who should, by analogy, also have the benefit of the
treatment accorded to prisoners of war.

Some of these categories were not included in the previous
Conventions. Particularly important are partisans, i.e.- members
of organized resistance movements in occupied territory. These,
for the future, are given the same standing as militias and
volunteer corps, and must fulfil the same conditions (Art. 4,
A, sub-par. 2). Reference is also made to members of regular
armed forces who profess allegiance to a Government not
recognized by the Detaining Power (Art. 4, A, sub-par. 3), crews
of merchant ships and civil aircraft (Art. 4, A, sub-par. 5), and
finally, persons arrested in enemy territory, solely because they
belong to the armed forces of the occupied country (Art. 4, B
sub-par. 1).

Other categories are also specified, such as military internees
in neutral countries (Art. 4, B, sub-par. 2), or persons who
accompany the armed forces without actually forming part of
them (Art. 4, A, sub-par. 4). This second category should
particularly interest Red Cross Societies, as it could include units
responsible for the well-being of troops. To be entitled to prisoner
of war status, persons who accompany .the armed forces should
have obtained authorization to do so and be supplied with an
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identity card, as provided for in the Annex to the Convention
(Annex IV, A); the possession of a card is not, however, a
condition sine qua non of status.

Two other points deserve mention. The Article applies not
only to troops who are “captured”, but to all who fall into
enemy hands during the conflict, and consequently to the mem-
bers of armed forces who capitulate ex masse. It makes an express
reservation (Article 4, C) concerning the status of retained
religious and medical personnel. This status is defined by the
First Geneva Convention. The 1929 Convention made no such
reserve.

Article 5 also represents an important advance. Should any
doubt arise as to whether persons having committed a belligerent
act belong to any of the categories enumerated in Article 4, such
persons shall enjoy the protection of the Convention until their
status has been determined by a competent tribunal. An end had
to be made—and the practice outlawed—of summary execu-
tions, without trial, of men who afterwards prove to have been
regular belligerents.

General Protection of Prisoners of War.

In Part II of the Convention, corresponding to the General
Provisions of the 1929 text, it is forbidden to transfer prisoners
to a Power which is not party to the Convention ; in case of
transfer to a Power which is party to the Convention, the Power
which has ceded them continues to have a contingent respons-
ibility for their treatment, and the transferring Power is even
obliged to receive them back again on its territory if their
treatment is not satisfactory (Art. 12, Par. 2 and 3).

Article 15 provides expressly that the Detaining Power shall
be bound to give free, the medical attention required by pri-
soners ; this obligation is discussed more fully in Article 30.

Regulations for the Internment of Prisoners.

The Articles dealing with internment reintroduce the principle
of release on parole, for which provision was made in the Hague
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Regulations. Release on parole should be accorded ‘‘ particulariy
in cases where this may comtribute to the improvement” of the
state of health of prisoners (Art. 21, Par. 2). "

Prisoners now have better protection against air attack. The
Detaining Powers shall notify each other of the location of the
prisoner of war camps, and now, therefore, relatives should
know where the prisoners are. Moreover, prisoner of war
camps (and only such camps) shall be indicated by the letters
“PG” or “PW”, whenever military considerations permit (Art.
23, Par. 4).

We shall come back, when dealing with relief, on the pro—
visions relating to food and clothing. For the moment, we may
mention that uniforms of enemy forces captured by the Detain-
ing Power should, if suitable for the climate, be made available
to clothe prisoners of war (Art. 27).

Again, when a camp is closed down, the canteen profits shall
be handed ‘‘$0 an international welfare ovganization, to be employed
for the benefit of prisoners of war of the same nationality as those
who have contributed to the fund » (Art. 28, Par. 3).

Religion and Medical! Care.

" Particular attention was devoted to religion, medical caté,
and intellectual and physical activities. For practical reasons,
and for the benefit of Camp Commandants, the stipulations of
the First Convention dealing with the status and privileges- of
medical and religious personnel retained to assist prisoners ot
war were reproduced in Articles 33 and 35 of the Third Conven-
tion. Moreover, doctors and ministers of religion not attached to
the Army Medical Service, or not official Army Chaplains, who,
consequently, become prisoners of war if they fall into enemy
hands, may be called upon by the Detaining Power to act as
doctors or chaplains for the benefit of their comrades. In such
case, they are to be treated as retained personnel (Art. 32 and 36).
Finally, we note that under Article 30, Paragraph 3, prisoners of
war shall have the attention preferably of medical personnel of
the Power on which they depend (whether their home country
or an ally), and if possible, of their nationality. -
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Transfers, Labour and Financial Reserves.

' Safeguards surrounding the transfer of prisoners have been
reinforced in Chapter VIII, especially in case of transport by
sea or by air. In both these cases, full nominal rolls shall be drawn
up before departure (Art. 46, Par. 3). The Detaining Power may
limit the weight of the luggage each prisoner may take, but in
such case the Camp Commandant shall, in agreement with the
prisoners’ representative, ensure the transport of collective goods
(in particular, stocks of relief supplies, and community kit) and
the baggage the prisoners are not authorized to take with them
(Art. 48, Par. 3).

The work of prisoners is more strictly regulated. The categ-
ories of labour on which they may be employed is given in a
limitative list (Art. 50). Dangerous work, especially the removal
of mines, is strictly prohibited, unless the prisoners volunteer
for it (Art. 52).

In Section IV, dealing with financial resources, Article 60
provides for a monthly payment, called ‘“an advance of pay”’, to
all prisoners, and not to officers only. Thus, men who, because of
sickness or any other reason, are unable to work and draw pay,
will not for the future be left without money for their canteen
purchases (Art. 60). Furthermore, remittances from prisoners
to their relatives are ensured under the procedure laid down in
Article 63, Paragraph 3.

Prisoners’ Representatives (Spokesmen).

Articles 79 to 81 make more explicit the functions and pre-
rogatives of the spokesman, whose duty it is to represent
them in dealings with the Protecting Powers, the International
Committee, or ““any other organization which may assist them”.
We shall later on see this matter in more detail.

Penal and Disciplinary Sanctions.
The Chapter dealing with penal and disciplinary sanctions is
now more complete ; the following points are of particular

interest.
Prisoners prosecuted for acts committed prior to capture
shall retain the protection of the Convention (Art. 85) ; Article g9
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states. explicitly the principle that penal law may not be made
retrospective ; Article 101 increases to at least six months the
period which must elapse between the communication of-the
death sentence to the Protecting Power and the execution ; and
" Article 105 forms a catalogue of the minimum rights and means
of defence to which an accused prisoner of war is entitled.

- Repatriation and Accommodation in Neutral Countries.

- Articles on the repatriation of prisoners or their accommod-
ation in neutral countries during hostilities deserve special
attention. The Convention gives the categories of wounded or
sick who are entitled to automatic repatriation and indicates
what cases may lead to accommodation in neutral countries.
The principles are stated in Article 110 ; particular cases -are
decided in accordance with the Model Agreement annexed to
the Convention (Annex 1), which, in spite of its title, is made
prescriptive, failing special agreements between the interested
Powers (Art. 110, Par. 3 and 4).

The appointment, duties and functioning of Mixed Medical
Commissions, whose task it is to designate the prisoners eligible
for repatriation or accommodation in neutral countries, are
henceforth regulated in detail in the fourteen Articles of the
Regulations concerning Mixed Medical Commissions, annexed
to the Convention (Art. 112 and Annex II). These Regulations
are prescriptive ; to meet a need which made itself felt during the
recent War, the Medical Commissions are made to depend more
closely on one single, central organization, namely the Inter-
national Committee.

Accommodation of prisoners in neutral countries is main-
tained, even though it proved impracticable throughout the
last War. Certain types of wounds and illnesses are mentioned
(Art. 110, Par. 2) ; so are prisoners who have been a long time
captive (Art. 109, Par. 2), and even other categories, when
ccircumstances suggest (Art. 11x). Detaining Powers ‘shall
endeavour, with the co-operation of the neutral Powers concerned,
to make arrangements for the accommodation in neutval countnes
of prisoners (Art. 109, Par. 2).
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- Among wounded and sick prisoners submitted for examina-
tion to the Mixed Medical Commissions should be included those
proposed by the Power on which they depend, or by an organiza-
tion recognised by that Power, and « giving assistance fo the
prisoners » ; this latter expression could obviously cover National
Red Cross Societies (Art. 113).

The situations which arise at the end of a modern war have
shown that the 1929 Convention, in making the repatriation of
prisoners coincide with ““the comclusion of peace’, could be
distinctly unfavourable for the men concerned. In future, under
Article 118, prisoners must be repatriated « without delay after
the cessation of active hostilities ». In default of agreement between
the interested States on this point, each Detaining Power shall
at once draw up and carry out a plan of repatriation in con-
formity with the above principle.

Death of Prisoners.

We shall have occasion, in discussing Information Bureaux,
to revert to Article 120, dealing with the death of prisoners of
war, death certificates, wills, etc. We may note here the care
which the new Convention devotes to questions of burial or
cremation and the upkeep of graves (Art. 120, Par. 3 to 6).
The last Paragraph in particular, following similar provisions of
the First Geneva Convention, obliges the Detaining Power to
set up a Graves Registration Service for prisoners who die in
captivity ; among its duties is to transmit lists of graves to the
Power of origin.

Application of the Convention.

Article 126 makes provision for the Delegates of the Protect-
ing Powers to supervise the application of the Convention. Such
Delegates are, for the future, authorized to travel to the points of
departure, passage, or arrival of transferred prisoners.

The last Paragraph of the Article gives the visits of the Com-
mittee’s Delegates the same standing, by providing that they
“shall enjoy the same prerogatives’ as the representatives of the
Protecting Powers.
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I. — RELATIONS OF PRISONERS OF WAR
WITH THE EXTERIOR

CAPTURE CARDS

I. — General Provisions.

A prisoner of war is not, by virtue of his captivity, a criminal,
and may not be held in close confinement. The fact of his
capture may not be kept secret, but should be made known at
the earliest possible moment to the outside world, in particular
to his next of kin and the Power on which he depends. :

Under the 1929 Convention, notification was to be given-in
two ways : firstly, by the prisoner himself, who was authorized,
under Article 36, to send a postcard to his relatives, informing
them of his capture ; secondly, by the Detaining Power, which
was obliged to give the adversary, through its official Bureau, all
details necessary for the identification of prisoners held.

Experience has shown that considerable delay sometimes
occurred in the transmission of information by the Detaining
Power ; this might be caused by a sudden influx of prisoners,
breakdown of transport, arrears of work in the official Bureaux,
or the priority given to matters of national defence. Serious
delays might similarly occur in forwarding cards written by the
prisoners themselves.

To overcome the above drawbacks, the 1949 Conference
unanimously decided to provide, in Article 70 of the new Con-
vention, for an additional means of notification, put -into
use by the International Committee during the recent War.
Prisoners shall in future announce their capture to the Central
Prisoners of War Agency in Geneva by means of a capture card.
The uniform type and limited contents of this card, and the fact
that it is addressed to the Agency, should facilitate rapid trans-
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mission and allow the information to be forwarded at once to
the families concerned. )

The Third Convention does not restrict the prisoner’s liberty
of writing to his relatives. The reference to the two cards, i.e.
one for the Agency and one for next of kin, is in Article 70 and,
contrary to the 1929 text, very properly separated from the
clauses which deal with prisoner of war correspondence.

The system of capture cards in no way interferes with the
third manner of notification, for which the Detaining Power
continues to be entirely responsible. The obligation has even
* been reinforced, as will be shown below in commenting on
Article 122 (Information Bureaux). '

I — Forwa.rding of Cards.

" To be of value, the capture cards must, as far as possible,
be dispatched as soon as the prisoner is taken. Under the 1929
Convention, the card addressed to relatives was to be forwarded
‘not later than one week after the man’s arrival in camp. Despatch
was, however, sometimes delayed indefinitely, on the plea that
the men had not yet reached their permanent place of intern-
ment. To eliminate this practice, the Convention specifies
that the time limit of one week shall apply even in the case of
purely temporary or transit camps.

Article 70 also states that prisoners “‘shall be enabled” to
write the said cards. The Detaining Power must therefore
ensure that all assembly centres are provided with sufficient
quantities of cards. These must be made available in such centres
even if, by reason of military operations, the centres are at
some distance from the permanent camps.

The cards named in Article 70 do not merely notify capture ;
they are also intended to give the Central Agency, and through it,
the men’s relatives, a clear and, if possible, up-to-date idea of the
prisoner’s actual condition. Prisoners are therefore also per-
mitted, under the new text, to send cards when they are trans-
ferred to another camp, i.e. whenever their address is changed.
Thé same applies to men who are ill, whenever there is any
significant change in their state of health.
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In the event of transfer from one camp to another, cards may
be dispatched before departure, under Article 48. This provides
that prisoners shall be officially informed of their removal in
sufficient time for them to notify their next of kin. Should the
new address be unknown at the time of departure, or subsequently
altered, or should the journey be of long duration, it may be
assumed that cards must also be despatched on arrival at the
final destination. :

III. — Contents of Cards.

Article 70 says that the cards for relatives and or the
Agency shall, as far as possible, be similar to the model annexed
to the Convention (Annex IV B). A distinction must here be
drawn, which could perhaps have been more clearly made in the
Article itself.

The model suggested in the Annex is only for the Central
Agency card ; this is clear from the wording on the front and the
details given on the reverse side, which are necessary for the
Agency, but not for the family. ' '

What should then be the type of card for the next of kin ?
The first essential is that it should not be delayed in transmission,
nor held up by the censor. Instead of following the model shown
in Annex IV C (1), the capture card for next of kin should, we
believe, give formal and general information only, similar to that
contained in the card for the Agency. ! ‘

The Committee proposes, after careful examination, to sub-
mit a model card to the High Contracting Parties which will
meet all the requirements.

The model capture card for the Agency was based on the
experience acquired by that Bureau in handling thousands of
cards of this description. The only details recorded are those
which are essential for identification, and the items are tabulated
in a form which allows them to be rapidly and easily filled in.
Under Article 14, the writers need not give all particulars shown
on the card, but may confine themselves to items 2, 3, 5,7 and 8. .

1 The front could, for instance, be similar to that of the card shown
in Annex IV C (1), and the back could show items 10 to 13. '
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Further reference to this point will be made when discussing
Article 122 (Information Bureaux). -

In order to avoid any unpleasantness for men who are
nationals of a Power other than the one they have served, the
term ‘‘nationality” (which appeared on the capture card used
during the last War) has been replaced by the expression
“Power on which the prisoner depends’. This expression recurs,
in fact, throughout the new Convention, to designate the Power
in whose armed forces the prisoner served.

The capture card must be printed in at least two languages—
that of the prisoner and that of the Detaining Power. In any
case, one of the languages used must be a language the prisoners
understand. * :

During the recent War, the Committee itself drafted most of
the capture cards intended for prisoners of war and placed them
at the disposal of the belligerents. The model annexed to the
new Convention and the accompanying instructions should, in
future, allow the High Contracting Parties to do this work, in
which, it need hardly be said, they could be usefully assisted
by the National Red Cross Societies.

~ The establishing of capture cards by each of the countries
concerned will, however, only be effective if the model suggested
by the Convention is strictly followed, in particular as regards
size (15 by 10!/, centimetres), and the order and lay-out of the
items. These cards are, in fact, intended for insertion direct in -
uniform card-indexes, and cannot be handled with rapidity and
ease unless wholly identical.

IV. — Transmission of Cards.

. The Convention repeats the categorical principle adopted in
1929 : transmission must be effected as rapidly as possible and
may not be delayed in any manner.

14 Central Prisoners of War Agency, International Committee .of
the Red Cross ”’ is the essential part of the address. It may always
happen that the Agency, or the departments concerned, would have
to be set up provisionally elsewhere than at Geneva, according to the
geographical circumstances attending the conflict.

26



It may be deduced from this that the cards should have
priority over all other transmissions concerning prisoners of war,
and even over ordinary civilian mail. They should, wherever
possible, be sent by air. The cards will, of course, be carried
postage-free ; in this respect, though not mentioned in
Article 74, they evidently come under the term ¢ corre-
spondence . o

With regard to censorship, a distinction may be draw
between the capture card for the Central Agency and that for
relatives. Both, even the first-named are, in principle, subject to
censorship, but that for the Agency should obviously require
no more than cursory examination. For all practical purposes,
the wording of the card prevents the prisoner from sending out
information illicitly, or the Detaining Power from gathering
information about the enemy from it. Furthermore, the cards
are addressed to a strictly neutral body, which would use the
information received only for a humanitarian purpose. It is
therefore desirable that the despatch of capture cards to
the Central Agency should not be delayed by any form of
censorship.

The cards sent to next of kin may conceivably be submitted
by the Detaining Power to close scrutiny. As already stated, this
examination would be much facilitated if such cards were also
of the simplified and uniform type to which we have alluded.

PRISONER OF WAR MAIL

The recent War has again abundantly shown the great
importance which prisoners and their relatives attach to a
regular postal service. Even the most favourable living condi-
tions do not compensate, in the eyes of the prisoner, for absence
of news or slowness in mail delivery. Considerable attention was
therefore paid, both during the preparatory work and actually in
thc Conference, to the question of prisoner of war mail. Endeav-
ours were made to find a solution to a number of problems
which occurred in practice, and for which the text of the 1929
Convention was not, as a rule, responsible. The new provisions
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relating to correspondence will be found in Article 71, while free
postage and censorship are dealt with in Articles 74, 75 and 46.

Apart from the clauses relating to prisoner of war mail in
general, we should also consider the facilities granted to two
categories, namely, the camp representatives (spokesmen) and
those prisoners who enjoy the same status as medical personnel
and chaplains.

(A) — PRISONER OF WAR MAIL IN GENERAL

I.. — Basic Principles.

The 1929 Convention failed to safeguard the prisoner’s
essential right to correspond with the outside world. In the new
Convention, this right is clearly stated in Article 71, Paragraph 1,
as follows : ““ Prisoners of war shall be allowed to send and receive
letters and cards”’. A more general wording might perhaps have
beén desirable, to avoid naming two forms of correspondence
only. It is certain, however, that the terms employed are by no
means intended to exclude other means of corresponding, such
as telegrams (which the Article expressly mentions), the tele-
phone (we shall later consider its use by camp representatives),
or other suitable means of communication which modern science
may introduce. The object of Paragraph 1 is to emphasize, at
the outset, the right of every prisoner to receive or give news, i.e.
his right to dispatch correspondence and to receive it.

II. — Limitations — Censorship.

The essential right had not merely to be confirmed—its
exercise had also to be realistically safeguarded in the light of
experience during the last two Wars. Belligerents must perforce
censor all written matter which may leave their territory ; this
is the first limitation imposed on the content of prisoner of war
mail. Experience has shown that increase in the number of
prisoners, and their anxiety to correspond with next of kin
may lead to congestion in the censor’s office. To avoid this,
Detaining Powers were inclined to restrict the number of cards
or letters dispatched or received.

28



~ The new Convention is particularly concerned to predude
misuse of the second restriction (limitation of number). A clear
distinction is drawn between (@) outgoing and (5) incoming mail.

() — As in 1929, the Third Convention allows Detaining
Powers to reduce the number of letters and cards. despatched
individually, but attaches two specific conditions, which in
themselves constitute a new departure. Firstly, the number of
communications allowed shall not be less than two letters and
four cards monthly for each man. These figures are based on
experience and are generally regarded as a minimum. Secondly,
such reductions are permissible only if the Detaining Power
“deems 1t necessary’’. The wording implies impartial apprecia-
tion ; it would be inadmissible for a great Power, holding a small
number of men whose language is no obstacle to censoring, to
place any restriction on their correspondence. i

. It may be difficult, however, if there are prisoners speakmg a
language little known in the detalmng country, to find sufficient
qualified censors, and it may be in the interest of the prisoners
themselves that the Detaining Power should be-authorized to
restrict. correspondence beyond the monthly limit given above.
This was the final opinion of the Geneva Conference, expressed
in the third sentence of Article 71, Paragraph 1 ; but the drafters
showed great prudence, since alone the Protecting Power is given
the right of making the decision. Only if there aré good reasons
for believing that the limitation, in view of the censorship
difficulty, is in the real interest of the prisoners, will the Detaining
Power be allowed to impose it. It is obvious that such reduction
is to be considered as altogether exceptional.

When correspondence is limited, letters and cards, as far as
possible similar to the models in :Annex IV (C 1 and C 2), are to
be used. The cards (to contain about 100 words) and letters
(which fold over to form an envelope, to contain about 250
words) are on the model successfully employed during the War
and, by simplifying the work of the censor, should considerably
speed up the post. Thus their use is indicated, even though not
made obligatory. Moreover, there is no reason whatever why
these models should not be used, even when there is no limitation.



The Convention does not say where or how the prisoners may
obtain the paper or forms for their mail; they presumably come
under the ““ordinary articles in daily use” to be obtained in the
canteens (Art. 28, Par. 1). Most usually, and particularly in the
case of special forms, Detaining Powers have supplied the paper
free, and one can only hope that this practice will continue.

(b) — Correspondence which prisoners receive may not in
any case be limited by the Detaining Power. The Conference
wished thereby to abolish the system of reply-forms, by which
the prisoner had to write on a form having a detachable sheet
for the reply, failing which his relations could not themselves
write. The system was unsatisfactory ; the form was sometimes
lost or held up, causing delay and consequent anxiety.

If its censorship is unable to cope with increasing mail, the
Detaining Power has no alternative but to inform the Power on
which the prisoners depend (Art. 71, Par. 1, fourth sentence) ; if
limitations must be placed on correspondence, they will be
taken by the latter on its own territory, and relatives will be
called upon to use restraint. National Red Cross Societies could
do useful work by giving relatives information, helping them,
and, as some have done, providing them with standard forms
which make delivery and censorship more easy and rapid than
by ordinary letter.

Efficient. and quick censoring is therefore essential. The
principle was clearly expressed in 1929 (Art. 40), and did not
need revision : ““ The censoring of correspondence shall be accomp-
lished as quickly as possible”.

Article 76, Paragraph 1, excludes additional censorship in
transit countries, which often caused long delays and was quite
useless. Henceforth, mail will be censored only by the despatch-
ing State and the receiving State, and once only by each, it being
understood that there is only one despatching and one receiving
State. The obligation on Parties to the Convention not to censor
mail in transit on their territory is compensated by the require-
ment in the last Paragraph of Article 71, that the sacks contain-
ing it must be securely sealed and labelled, so as clearly to
indicate the contents.
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The last Paragraph of Article76 reproduces, in the-same
form as in 1929, the clause allowing the Detaining Power, for
military or political reasons, to prohibit all correspondence.
Such prohibitions seldom occurred. The clause has been retained,
however, since imperative military necessities may oblige a
Detaining Power to apply it ; prohibition is, however, only legal
if, as the text indicates, it is temporary and imposed for as short
a period as possible. The prohibition, in respect to prisoners of
war, seems to correspond to similar measures taken with regard
to the population in general on the occasion of military
operations.

HI. — Forwarding of Mail — Free Post.

There was a certain extension of air mail for prisoners’
correspondence during the War. This hasled to