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I
A First Look At The Corps

This history celebrates the Bicentennial of The Judge Advocate
General's Corps of the United States Army. The Corps joins its
military colleagues to mark the second century of progress in
honorable service to the nation. Army lawyers have been with
their commanders in that national service since the beginning: the
institution of the Army lawyer is but 23 days younger than the
Army of 1775 commanded by George Washington.

War has been said to be an impersonal thing, and in many
respects it is. However, armies are necessarily composed of human
beings—who perform or influence the performance of great
actions; who bring new growth and new challenge; and who have
the capacity to leave a legacy of honor, hard work and respect for
the law. This is a history of such people. It is also a history of the
law they practiced, where their deeds and dreams depend for
explanation upon the conditions and circumstances of their time.

Many kinds of lawyers appear here in text and vignette. Wells
Blodgett, Blanton Winship and Eugene Caffey were combat
soldiers of great distinction, wearers of the Medal of Honor,
Distinguished Service Cross or Silver Star. Important, too, were
the citizen-soldiers, members of the Reserve and National Guard,
who left home and work to answer wartime needs. There are
“great” names, too: John Marshall and Felix Frankfurter of the
Supreme Court; great law teachers such as John Chipman Gray,
Edmund Morgan, and John Henry Wigmore; and such promi-
nent public servants as Henry L. Stimson, Enoch Crowder, Patrick
J- Hurley, and Leon Jaworski.

The unique American military legal system both produced and
is the product of great lawyers. After John Adams, who
introduced the first major criminal code in the Continental
Congress in 1776, the efforts of men like William Winthrop,
Samuel Ansell and Kenneth Hodson produced proud chapters in
the history of the law. '

Finally, there is a general category of men who participated in
key events in our history, who responded to the various
challenges and tests. Judge Advocates from the beginning to
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modern days had the burden of conducting trials in the glare of
publicity: the prosecutions of Benedict Arnold, the assassins of
President Lincoln, and the Nazi saboteurs come to mind. Other
“events” presented opportunities for bold, forthright public service
by the Judge Advocates General of the time: the Army’s growth
from 200,000 to eight million men in World War II; implementa-
tion of a revolutionary Uniform Code of Military Justice during
combat in Korea; and the most recent problems of a new kind of
war and new forms of public reaction. Judge Advocates General
George Davis, Myron Cramer, Ernest Brannon and Charles
Decker, among others, were the architects of adjustment to the
demands of modern war and politics as “the world’s largest law
firm” finished the last decades of its second century.

The bicentennial celebration of these Judge Advocates and their
contributions is a sufficient reason for this history. However, there
are other reasons, consideration of which enriches the Corps
history and increases its usefulness. First among these is the way
in which the history of these officers signals the development of
ideas and legal concepts. Although war may be impersonal, the
development and application of law clearly are not. Law, especially
the criminal law, applies to people and is adopted by them for the
protection of basic values. The values to be protected and the
nature of legal effects on people touch fundamental human
concerns; for that reason, they also provoke the finest in human
thought and action. Those in the society empowered to enact and
administer laws are compelled to enviable action by the serious-
ness of the trust with which they are charged. Much of that trust
in the Army society has reposed in its Jawyers over the years, and
a study of those men will disclose the ideas and ideals by which
they lived.

The growth of ideas and ideals has two facets, both suggested
by this history of the Army’s lawyers. One facet is the content of
Jaw, the “rules” for behavior, such as those contained in the Army
sponsorship of what became the first modern rules for land
warfare among civilized states, the Lieber Code. The other facet
of law is the way it is applied to people, how its coercive power is
controlled and balanced between society’s needs and personal
liberty.

The military legal system is a part of the total national legal
system in the United States, flowing as it does from the
constitutional powers of Congress to “provide for the common
Defense,” “to raise and support Armies” and “to make Rules for
the Government and Regulations of the land and naval Forces.”
However, its origins antedate the Constitution by more than a
decade. The first military code was enacted in June 1775, and
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when William Tudor was made the first Judge Advocate of the
Army in July, he was the first legal officer appointed under
authority of the nascent United States, 14 years before there was
an Attorney General or Chief Justice.

However, there is more meaning to this than recitation of a
“first.” The commanders of the colonial Army did not promulgate
their own criminal code; they went to their legislature which
enacted for them a set of legal controls on the behavior of the
forces. This followed an English practice in effect since 1689
when Parliament wrested from the Crown the power to legislate
for the Army and enacted the first Mutiny Act. The colonists, by
continuing the practice, established both the principle of civilian
control over the military forces and the relationship between
civilian and military law.

Civilian control and civilian standards have been part of the
Army story for two centuries. We will show how these-influences
worked on the Army’s law and especially on thé Army Elwyéi"s)
The story for each is one of growth according to-regular patterns.

To speak of “the Army’s law” is to use a phrase which is not
sufficiently descriptive. Army lawyers practice under two distinct
legal orders: an external order consisting of those parts of
international and domestic law which affect the organization,
mission and operations of the Army, and an internal order which
flows from the Army’s authority and need to regulate itself. All
kinds of law are included within these orders and the growth in
their numbers is among the first in drama and effect; within most
of the kinds of law there has also been growth, particularly in the
judicialization of the criminal justice system. There have been
significant increases in the size of the Corps and changes in its
composition as women and minority officers have taken their
places and the citizen-soldier has repeatedly answered the “call to
colors.” All have shared the same sense of professionalism as
soldiers and attorneys which is the modern JA’s heritage. They
have also contributed to the growing role in community service
played by the Army’s lawyers, both in extended assistance to
individuals within the Army and in ever-increasing participation in
the establishment of community policies and standards. There is
yet another story in this pattern of service; the skills developed by
Army lawyers are in great demand, and we shall read of their
_service on behalf of other government agencies and the ease with
which they fit into civilian law teaching or other public service
upon separation or retirement from the Army.

The law for early courts-martial, as did colonial law, generally
reflected the intense moral tone of the period; but also as did the
civilian courts, Army courts suffered from a shortage of men
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learned in the law. William Tudor was a lawyer, but John
Marshall did not go to law school until some years after his
experience as a judge advocate at Valley Forge. The effort,
however, was always toward current professional standards in the
military courts and this history of the Corps will show how the
military practice kept pace with and sometimes exceeded civilian
standards. This was particularly true of those areas of the criminal
law which protect individual rights. For example, the soldier had a
right to free legal counsel and to be advised concerning his right
to remain silent many years before his civilian contemporaries in
state courts.

The account of the progress of the Corps in the military
community and its influence on community standards also mirrors
developments “outside.” Early criminal prosecutors in the United
States acted as today, in the name of “the people,” and were
usually their elected representatives. The Army held no such
elections, but we will see how often its prosecutors and principal
legal leaders came from the community at large. This pattern has
largely disappeared because the demands of specialization in both
military science and law preclude mastery of two complex
disciplines by more than a few exceptional persons. Nonetheless,
the modern officer receives legal training at several points during
his career and the modern Army lawyer wears the same uniform,
faces the same promotion criteria, and receives the same advanced
military education as his brothers of the “line.” This professional-
ism in two honored occupations is seldom duplicated outside the
military services, but raises its own set of new issues. Military
lawyers are in the forefront of a new emphasis on professional
ethics because of skills developed over the years in reconciling the
demands of discipline with the imperatives of justice.

Being in and of the military community provides the military
attorney opportunities for leadership comparable to those of his
civilian colleagues. Early in the Corps history its members became
concerned about the needs of accused persons for counsel at trial.
Today, the absence of counsel for a criminal accused would seem
incredible, but it was not in early 19th century America. The
Army’s course of action, first by the trial judge advocate, then by
informal admittance of defense counsel to trials, is an interesting
and useful account of the growth of law and how the profession-
als in a community contribute by their striving for excellence.
When the custom culminated in a statutory right to counsel
provided by the government, the Corps had an important new
mission and Army practice was ahead of civilian standards.

The lawyer’s role in the military community is also exemplified
in the history of the growth of the military attorney’s functions.
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He started as a prosecutor and administrator of the criminal
justice system, but today is a proper party in the making of nearly
all major decisions except those which are exclusively tactical.
There are international law implications in the development and
acquisition of new weapons systems; commercial and labor law
problems in equipping and feeding the Army; and environmental
law problems in using the vast real estate holdings of the Army, to
suggest a few examples. These increases in categories tell only
part of the story; within each group or “kind of law” there was
growth. In some, like international law, the growth was staggering
as the post World War II Army remained abroad in many places
and in large numbers. Peacetime relations with friendly foreign
countries involve an entirely different set of questions than do
relationships in wartime.

However, the military lawyer’s business today remains people
oriented. Although criminal justice work has decreased from all to
less than half of his function, he retains close contacts with Army
personnel as people by providing personal legal assistance to
servicemen, adjudicating their claims against the government, and
participating in human development and equal opportunity
programs. These community service activities are satisfying to
many officers, both from a professional and human point of view.
Opportunities for this kind of work have multiplied as the
members of the Corps were given increasing numbers of
assignments at lower levels of command, closer to “the troops.”

Closeness to the military community is marked not only by
formal inteégration into the rank structure and by the functions
just described, but also by the people who make up the Corps.
Army lawyers, at least since World War II, have included fair
numbers of those emerging social groups which have been
making their influence felt in the American society. Women
lawyers, serving as Army officers, hold positions as teachers,
judges and Staff Judge Advocates, and officers from minority
groups abound.

One particular influence on the Corps is the dependence upon
the citizen-soldier in times of crisis. Typically, when the Army
expands to meet a crisis, Corps strength is doubled or tripled by
the influx of those Reservists and National Guardsmen who have
kept their military skills fresh while in civilian legal practice.

Thus, the Army lawyer is an officer who, with his military
colleagues, has been engaged in performance of the defense
mission since the nation began. The law the judge advocate
practices is more varied than most civilian lawyers ever see and
more professionally satisfying because more law than policy or
profit determines his conclusions. Judge advocates are unique
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among the servants of the law, but not different in any way that
makes them less a lawyer or less a soldier. This is the military

lawyer’s story.



IT
In The Beginning

On June 14, 1775, the Second Continental Congress resolved
that 10 rifle companies should be immediately raised to the
southward to march north and join the New England forces
gathered around Boston. On the same day Congress appointed a
committee headed by George Washington, with Philip Schuyler,
Silas Deane, Thomas Cushing and Joseph Hewes as members, to
prepare the rules and regulations for the government of the
newly-created Continental Army. On the 28th of June the
committee reported, and two days later Congress adopted a set of
69 articles for the regulating and well-ordering of the Army.
These articles were generally a copy of the then-existing code
governing England’s “ministerial army” and, with slight modifica-
tion, reflected portions of the Massachusetts Articles of the

proceding April. _ :

- General George Washington assumed command of the 16,000
New England volunteers and militiamen beseiging Boston on July
3, 1775. He then established the General Headquarters of the
Continental Army at Cambridge. Meanwhile, in Philadelphia,
members of the Second Continental Congress turned to their
British model for further guidance in their task of regulating a
fledgling colonial army. British Article VI of Section XV of the
1765 Articles provided that “The Judge Advocate General, or
some person deputed by him, shall prosecute in His Majesty’s
name.” On the 29th of July, 1775, the Congress elected John
Adams’ law pupil, the prominent Boston counsellor, William
Tudor, to be Judge Advocate of the Army, a $20 a month
position created that same day. An order issuing from General
Headquarters on the following day heralded the appointment and
directed that the Judge Advocate was “in all things relative to his
office to be acknowledged and obeyed as such.”
* * *®
WiLLiam Tupor
William Tudor was born in Boston on the 20th of March, 1750. He
entered Harvard at age 16 and earned his bachelor's degree in 1769. On

leaving the University, he chose the profession of law and was about to
enter the office of Mr. John Adams, then known as “the greatest lawyer in



the province,” and later President of the United States. Adams once wrote
Tudor’s father and described the youthful Tudor:

1 know him to have a clear head and an honest, faithful heart.
He is virtuous, sober, steady, industrious, and constant to his
office. He is as frugal as he can be in his rank and class of life,
without being mean.

figure 1

FirsT JUDGE ADVOCATE OF THE ARMY, WiLLIAM TUDOR

As a youth Tudor was well known for his athletic abilities. It is related
that, when the waters around Boston were occupied by the British fleet and
all passage was dangerous, Tudor would nightly swim across the creek
between Chelsea and East Boston, his clothes in a bundle on his head, to
visit the lady who afterward became his wife.

After the British Army evacuated Boston, Tudor, then attached to
Washington’s general staff, accompanied the Continental Army to New
York. It is related that the business of Judge Advocate was incessant during
the early years of the Continental Army. Among all the trials Tudor
prosecuted perhaps the most interesting was the court-martial of Colonel
Henley at Cambridge in January of 1778. Colonel David Henley was



commandant of the garrison at Cambridge which also served as a prisoner
. of war camp for the captured British General Burgoyne and his army.
Henley's troops were raw, undisciplined militia who were constantly taunted
by their British regular prisoners. It required a great deal of energy and
patience to suppress the British insolence. But Colonel Henley was
passionate and impetuous, and one day after a provocation by a British
corporal “and repeatedly ordering the man to be silent in vain, he seized a
musket and pricked him slightly with the bayonet.” General Burgoyne
accused Henley of the “most indecent, violent, vindicative severity against
unarmed men, and of intentional murder.” A court-martial was ordered and
General Burgoyne was allowed to take part in the prosecution. At trial,
Burgoyre attempted to establish that “a general massacre of the troops
under his command was apparently threatened.” Tudor rebutted the charge
in his closing statement:

It has been said that Reeve’s [the man wounded by Colonel
Henley,] behaviour was only firm, not insolent. British firmness
often so nearly approaches insolence, that Europeans as well as
Americans have been very apt to confound them. The Court will
recollect the pains taken 1n one or two instances during this trial,
to get from the British witnesses their idea of insolence. They all
affected to think it impossible a Briton could look insolent. It was,
they said, only looking up. But this so sublime, this erect
countenance which they boast of, leads them to looking down
upon the rest of the world, though not always with impunity.
Britain is feared because she is powerful. What pity it is that a
nation cannot be just as well as gallant. Less pride had prevented
the dismemberment of her empire, had saved the blood of
thousands: and real magnanimity had, ere this, arrested the hand
of destruction from the heads of men, whose greatest fault (once
the glorious fault of Britons!) is the love of freedom.

Tudor then alluded to the murder of Miss McCrea by Burgoyne’s Indian
mercenaries:

But, says General Burgoyne, Colonel Henley's conduct has a
reat effect on his guards: he was known to be no friend of the

ritish soldiers; he had himself wounded one and been violent in
his menances against them all; he thus influenced his soldiers to
stab and murder whom they pleased, if they belonged to the
British army; and ought therefore to be considered as an
accomplice in every outrage which took place. If this reasoning is
conclusive by the same logic the General himself is an accessory to
all the murders prepetrated by the ferocious bipeds, the savages,
who accompanietf and disgraced his army last summer, Ought it to
be said that because these black attendants knew that General
Burgoyne did not love Americans, that therefore he would be
leased at the butchery of the nerveless old man, defenceless
emale, and infant prattler>—because he hated ‘rebels,’” he there-
fore influenced the Indians to massacre that young unfortunate,
the inoffending and wretched Miss McCrea!

Colonel Henley was acquitted by the court martial.

After having served nearly three years as Judge Advocate of the Army,
Tudor resigned his office and retired with the brevet rank of colonel. He was
commissioned as a magistrate in 1781 and served in that capacity throughout
the latter part of his life. Tudor was elected a representative for Boston in the
state legislature from 1791 to 1796; a state senator for Suffolk from 1801 to
1803 ; Commissioner of Bankruptcy in 1801 and 1802; Secretary of State of
Massachusetts in 1809; and Clerk of the Massachusetts Supreme Court from
1811 until his death on July 8, 1819.

* * %



10

On November 7, 1775, the same Congress which enacted the
“Rules and Regulations of the Continental Army” made certain
“additions, alterations and amendments” to the Articles.” And in
January of 1776, “That no mistake in regard to the said articles
may happen,” the “Judge Advocate of the Army of the United
Colonies” was directed in orders from General Headquarters to
countersign each copy of the new Articles of War.

The Code of 1775 provided for a general and a regimental
court-matial, as well as for punishment “by order of the
commanding officer.” The commander-in-chief or general had
full power of pardon and mitigation over sentences imposed by
the general court, while similar power was vested in the
regimental commanders with regard to sentences at the regimen-
tal court level. Judgments of the latter court required confirma-
tion by the commanding officer, who was not a court member;
while there was nothing said concerning general courts-martial in
this regard. Membership and procedural rules for courts-martial
were delineated. The death penalty was specifically authorized
only for giving the “watchword” to unauthorized persons and for
compelling a commander to give up a fortification. Punishments
were not prescribed with specificity, but rather as a court-martial
“might order,” “according to the nature of the offense” or “in the
court’s discretion.” Certain “additions, alterations and amend-
ments” were made to the foregoing “Rules and Regulations of the
Continental Army” in November of 1775. The action was
restricted to punitive articles in the Code, no doubt prompted by
the exigencies of the service premised upon months of field
service. The list of capital crimes grew to encompass such offenses
as corresponding with the enemy; mutiny, inciting to mutiny or
failure to suppress or report it; desertion to the enemy; striking a
superior officer or lifting up a weapon or offering violence;
misbehavior before the enemy or abandoning a post entrusted to
one’s care or “inducing others to do like.” A maximum of 39
lashes, to be laid on publicly with vigor, were prescribed for an
additional number of offenses.

A year after initial action on the 1775 Code—June 14, 1776—
Congress resolved that “the Committee on Spies be directed to
revise the Rules and Articles of War.” This committee was
composed of John Adams, Thomas Jefferson, John Rutledge,
James Wilson and R.R. Livingstone.

The suggested revision of the Articles was prompted in part by
General Washington, who submitted his amendments to the
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committee through his Judge Advocate, William Tudor. Adams
favored reporting the British Articles totidem verbis in that the
British and Roman systems “had' carried two empires to the head
of mankind” and, accordingly “it would be vain for us to seek in
our own invention . . . for a more complete system of military
discipline.” These American Articles of War of 1776 were
prepared. by the committee and agreed upon by Congress on
September 20, 1776. In his diary under that date, John Adams
refers to the version as “the system which he persuaded Jefferson
to agree with him in reporting to Congress.” As offered by
Adams, the Articles were substantially a recasting of the 1775
Code, with some enlargements and modifications. They were
arranged according to the form of the British Code, containing
102 separate articles divided into 18 sections.

The Articles spoke for the first time of “. . . the respective
armies of the United States,” omitting any reference to “the
Crown.” Fines for profanity were increased from one-sixth to
“two-thirds of a dollar” and the maximum number of lashes
increased from 39 to 100. Punishments were still generally within
the court’s discretion after considering the nature of the offense;
the death penalty was authorized for more offenses. New offenses
were added, such as: deserting the service of the United States,
sleeping on or leaving from one’s sentinel post, doing violence to
persons bringing provisions or necessities to camp, and leaving
one’s post in search of plunder. Appeals from wrongs were
permitted, but as before, “if upon a second hearing, the appeal
shall appear to be vexatious or groundless, the person so
appealing shall be punished at the discretion of the . . . general
court.” Sentences of regimental courts were subject to confirma-
tion by the commanding officer, as heretofore, or by the garrison
commander. Added was the requirement that no general court-
martial sentence could be executed until “after a report shall be
made of the whole proceedings to Congress or to the General or
Commander-in-Chief of the forces of the United States, and their
or his direction be signified thereon.”

The Articles further provided that the Judge Advocate General
(the title given to Tudor’s office on August 10, 1776) “or some
person deputed by him, shall prosecute in the name of the United
States of America.” Consequently, in those early days, the judge
Advocate General was found personally conducting trials before
courts-martial or other appropriate military tribunals. Some of the
more important of the Revolutionary War prosecutions included
those against Major Generals Benedict Arnold, Charles Lee and
Philip Schuyler.
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figure 2
FatHer oF His CouNTRY AND MILITARY LAW IN AMERICA, GEORGE
WASHINGTON
* ® *

GEORGE WASHINGTON—"FATHER OF MILITARY LAW" IN AMERICA

In 1775, only a few days after General Washington took command of the
Continental Army in Cambridge, Massachusetts, he wrote to the Congress
and asked that one William Tudor be commissioned as an officer and Judge
Advocate. Washington noted that courts-martial were sitting everyday and
the services of a lawyer were sorely needed. As Commander-in-Chief,
General Washington took action on each sentence imposed by courts-martial
which he had appointed—a practice which still prevails.

Prior to his assumption of command of the Continental Army, Washing-
ton had been deeply concerned with the administration of military justice.
As early as 1756, when Washington was engaged in the French and Indian
war, he protested the enactment of the “act governing mutiny and
desertion” which required a commander to obtain permission from the
Governor of Virginia to hold a general court-martial and to obtain a
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warrant from Williamsburg, the colonial capital, before execution of
. sentence. It was his opinion that if good discipline was to be maintained,
justice had to be meted out expeditiously. Washington complained to the
Governor that the statute imposed delays harmful to the discipline of his
‘command and was inadequate for offenses such as cowardice in the face of
the enemy.

When it became obvious that hostilities between the British and the
colonies were soon to break out, the Continental Congress appointed
Washington chairman of the committee to prepare the original rules and
regulations for the Army. The first Articles of War, framed by this
committee, were adopted on June 30, 1775.

The matter of discipline of “individuals” in the army weighed heavily on
Washington. The original Articles of War apparently did not provide strong
enough penalties to maintain discipline. Washington accordingly advocated
institution of the death penalty for very serious offenses. Although he was
known as a stern disciplinarian, Washington had a reputation for fairness.
Officers and men were tried promptly and with the utmost impartiality. The
punishments levied followed the pattern of military punishments of the day.
“Drumming out of camp,” the “pillory” and the “wooden horse” were not
uncommon. Flogging was indeed a frequent punishment. A particularly
gruesome provision requiring salt to be rubbed into the wounds after
flogging was sometimes added to the sentence where the offense was a
serious one. Branding on the hand and running the gauntlet were also
common punishments. In spite of his disciplinary attitudes, Washington was
compassionate in those cases deserving clemency. Upon Benedict Arnold's
conviction on charges of permitting a vessel to leave an enemy port, closing
the shops in Philadelphia and using public wagons for private purposes,
Washington was not unmindful of Arnold’s former service. In his repri-
mand to Arnold, he wrote: )

Our profession is the chastest of all. Even the shadow of a fault
tarnishes the lustre of our finest achievements. The merest
inadvertence may rob us of public favor, so hard to be acquired. I
reprimand you for having forgotten that, in a proportion as you
had rendered yourself formidable to our enemies, you should
have been guarded and temperate 'in your deportment towards
your fellow citizens; exhibit anew those noble qualities which have
placed you on the list of our most favored commanders. I will,

myself, furnish you as far as may be in my power, with
opportunities of regaining the esteen of our country. .

Washington might be fairly referred to not only as the “father of his
cointry” but also as the father of this country’s military law. His propensity
for clemency in deserving cases and his just application of the law is a trait
followed by military commanders to this day.

* * *

The severity of possible punishments under early versions of
the Articles of War gave Washington and his commanders ample
opportunity to exercise compassion. Many of the possible punish-
ments fall harshly on modern ears-and so do some of the
offenses enumerated in those first Articles. Punishable under the
1776 Articles were: indecent or irreverent behavior at any place of
divine worship; use of “any prophane oath or execration [sic}”
and commission of “any waste or spoil, either in walks of trees,
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parks, warrens, fishponds, houses or gardens.” The last one may
bring nods of agreement from today’s environmentalists, but the
general thrust of the early Articles, both as to offenses delineated
and as to punishments, reflected the general legal conditions of
the day.

Alr.h{)ugh the American Colonies had rejected the notion of an
established church, their law was regarded as the formal enforce-
ment mechanism for prevailing standards of conduct and they
gave it a deliberately high moral content. Public whipping and
other corporal punishments were not unknown to persons
brought before the bar of justice. One counsel, John Adams, was
able to secure the ancient side-step, “benefit of clergy,” from the

figure 3

CorLoNEL FReDERICK BErRNAYS WIENER (JAGC, ReT), NOoTED LEGAL
SCHOLAR, AT A VISIT TO THE JUDGE ADVOCATE GENERAL'S SCHOOL
IN THE 1960’s
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Massachusetts court before which he had defended the British
soldiers charged with homicide after the Boston Massacre.
However, legal costs were high and court procedures restrictive;
few criminal defendants had any counsel at all, and busy lawyers
like William Livingston of New York City could practice a whole
year without defending one criminal case.

This time was 80 years betore the Fourteenth Amendment to
the Constitution and more than 150 years before the effects of
that amendment were felt in state court criminal proceedings.
Frederick Bernays Wiener (Col., JAGC, Ret.) has pointed out that
the right to counsel, search and seizure rules, and protection
against self-incrimination were matters for the states to decide,
under the prevailing morality. Many judges of the post-Colonial
period were untrained in the law and there were few legal reports
through use of which practices in one court could influence
others. Courts-martial conducted by prominent laymen in the
military community who applied law reflective of prevailing
community standards thus were not much different from their
contemporary civilian counterparts.

During the period of legislative action on their new Articles, the
United Colonies had declared their independence and become the
United States of America. In addition to Mr. Tudor’s new
designation as Judge Advocate General, he was accorded the rank
of lieutenant colonel in the Army of the United States on August
10, 1776. Colonel Tudor resigned as Judge Advocate General on
April 9, 1777, but remained in the service for another year before
returning to the civilian practice of law. He was succeeded by
John Laurance of New Yoik. . .
JouN LaAURANCE AND THE REVOLUTION

John Laurance of New York served as a staff officer and “Regimental” in
General Alexander Macdougall's First New York Regiment, and as an aide-
de-camp to General Washington prior to his appointment as Judge
Advocate General of the Army on April 10, 1777.

According to records at the Reference Library of the New York Historical
Society, Laurance (whose name has been the vicitm of variot_ls spellings
within military literature) signed his name on his personal letters and
manuscripts as indicated.

As Judge Advocate General he played a significant role in several notable
courts-martial. General Charles Lee requested a trial by court-martial after
being reprimanded by Washington on the battlefield at Monmouth.
Génerals Scott and Wayne charged that the disastrous retreat at Monmouth
was solely Lee’s fault. Apparently Lee had given neither of his generals any
instructions until the retreat had already taken place. Washington held Lee
personally responsible and stated that Lee would answer to the Army, to
Congress and to the world for his conduct—to which General Lee replied
“. . . You cannot afford me greater pleasure than in giving me the
opportunity of showing to America the insufficiency of her respective
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figure 4
CoLoNEL JoHN LAURANCE, TRiAL ADVOCATE AND NEw YORK
CONGRESSMAN
servants . .. it will be for our mutual convenience, that a Court of Enquiry
should be immediately ordered, but I could wish it might be a Court-
Martial . . .” A court-martial was convened and the judge advocate was John

Laurance.

At that time the Judge Advocate acted not only as prosecutor but also as
legal adviser to the court and as “friend"” of the accused. Colonel Laurance
presented as the star witness for the prosecution a Colonel Laurens who
described Lee’s orders as so indistinct that they showed “a want of presence
of mind.” To this General Lee retorted, “Were you ever in an action
before?” And Laurens replied, I did not call that an action, as there was no
action previous to the retreat.” Lee was found guilty, on all counts, of
“disobedience of orders, misbehavior before the enemy, making an unneces-
sary, disorderly and shameful retreat, disrespect to the Commander-in-
Chief.”

In the following year Colonel Laurance conducted the prosecution of
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Major General Benedict Arnold for permitting a vessel to leave an enemy
port, closing the shops in Philadelphia, and using public wagons for his own
private business. This proceeding, resulting in Arnold being reprimanded
by General Washington, embittered General Arnold. In September of 1780,
Colonel Laurance was recorder of the board of officers-precursor of the
military commission—which investigated the case of Major John Andre,
Adjutant General of the British Army, and recommended his execution for
coming within the American lines in disguise to conspire with Arnold for
the surrender of West Point.

Laurance’s example of prosecuting the most important military trials was
to be followed by later Judge Advocates General such as General Joseph
Holt who acted as co-prosecutor at the Lincoln assassination trials and
General Myron Cramer who was a co-prosecutor of eight German saboteurs
in World War II. After the Revolutionary War, John Laurance was elected
the first Congressman from New York City. In his first attempt at re-
election he failed because of opposition to his advocacy of the new federal
constitution. He later served as Judge of the United States District Court for
New York and as presiding officer of the United States Senate.

* * *

John Laurance became Judge Advocate General of the Army
on April 10, 1777. The eminent jurist had active service in the
field with the Revolutionary Army, as both regimental and staff
officer at various times before his new duties as chief military legal
officer. Laurance continued at the head of the administration of
military law for some five years, serving as prosecutor in the 1770
court-martial of Major General Benedict Arnold for various
transgressions occurring during Arnold’s tenure as military com-
mandant of Philadelphia. A year later, Judge Advocate General
Laurance served as Judge Advocate of the Board of Officers
which investigated the celebrated case of Major John Andre,
Adjutant General of the British Army and chief of Sir Henry
Clinton’s intelligence service, who conspired with the embittered
Armold for the surrender of West Point.

* * *
TuE Case oF MaJorR ANDRE AND GENERAL ARNOLD

In his capacity as Judge Advocate General, Colonel Laurance served as
recorder for the board of officers which investigated perhaps the most
infamous case of the Revolutionary War.

When the H.M.S. Vulture sailed up the Hudson River to Croton Point on
September 20, 1780, Major John Andre, Adjutant General of the British
Army in New York, was on board, clad in civilian clothing. Andre’s mission
was to negotiate the surrender of West Point with the American General
Benedict Arnold. Andre was put ashore and proceeded to Haverstraw
where he met secretly with General Bendict Arnold. Meanwhile, at Croton
Point, an alert American Commander, Colonel James Livingston, opened
fire on the Vulture with his shore battery of small caliber guns. Captain
Sutherland of the Vulture was forced to abandon his position, which left
Andre stranded within American lines. Andre attempted to make his way
back to New York on horseback but was arrested at Tarrytown, New York,
where the papers disclosing his secret mission were found in his boot.
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On the 29th of September, a board of officers convened to decide Andre’s
fate. The Board consisted of 14 general officers, including Major General
Nathaniel Greene, president, Major General St. Clair and the Marquis de la
Fayette. A letter from General Washington was presented to the board
concerning the duties of the Judge Advocate. He wrote:

The Judge Advocate will attend to assist in the examination, who
has sundry other papers, relative to this matter, which he will lay
before the Board.

do acknowledge the UNITED S AT S of AME- ;
RICA to be Free, Independent and. Sovereign States, and
declare that the people thereof owe no allegiance or obe- -
dience to George the Third, King of Great-Britain ; and T
renounce, refufe and abjure any alleglancc or obedience to
him; and I do g/zsreas— - - that I'will, to the ut- -
~ moft of ny power, fupport, maintain and defend. the . faid -
United States againft the faid King George the Third, his -
heirs and fucceflors; and his or-their abettors, affiftants and
adherents, and wxll ferve the faid United States in the office of
W ol ‘whichT now hold, with-
_ ﬁdehty,j?ccord g to the beﬁ of my fkill and underﬁandxng

f 3 ;,;ﬁp
/ /} ~ 7 P

4

figure 5

BeNEDICT ARNOLD’S REPUDIATED OATH OF ALLEGIANCE

On the basis of a letter from General Washington concerning Andre’s
capture, the confession of Major Andre, and certain other papers submitted
in evidence, the board made its findings and recommended that “Major
Andre, Adjustant-General to the British Army, ought to be considered as a
spy from the enemy, and that, agreeable to the law and usage of nations, it
is their opinion, he ought to suffer death.” Washington approved the
recommendation and Andre was sentenced to death as a spy.
* ® *

At various times during the War, Congress appointed deputy
judge advocates for the different armies and the Army at large; in
addition, Congress empowered commanding generals to appoint
these officers from time to time. During Laurance’s tenure the
Army’s legal staff came to include the Judge Advocate General,
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two judge advocates at General Headquarters (Lieutenant Thomas
Edwards and a “Mr.” Strong), and one judge advocate for each
separate army and territorial department (Northern, Middle and
Southern). These legal officers were variously referred to as
“deputy judge advocate general,” “judge advocate” and “deputy
judge advocate”—however, these dissimilarities in title do not seem
to have indicated any differences in status or function, in that the
same individuals are often referred to by any of the titles. Certain
of the judge advocates were given the rank, pay and rations of
captains by a resolution of Congress dated June 6, 1777. And
after an April 1777 raise to $60 per month, Judge Advocate
General Laurance, on March 27, 1778, was “allowed 75 dollars
per month, his former rations, and forage for two horses.” On the
21st of December, 1779, Congress accorded the Judge Advocate
General the subsistence of a colonel and other judge advocates
that of lieutenant colonels. The majority of these officers retained
commissions in regiments of the line while serving as judge
advocates, being commonly referred to by the tites of their grade
in the line.

On the 16th of May, 1782, Judge Advocate General Laurance
tendered his resignation which Congress accepted on June 3 of
that year. Thereafter, an almost futile effort was made to find a
successor. On July 9, 1782, Congress proceeded to the election of
a Judge Advocate for the Army, and after being duly nominated
by Bland of Virginia, James Innes, Esq., was elected to the office.
Two days later, Congress passed a resolution fixing the pay of
that office at $75 per month, but adding $12%s per month for
subsistence, and an additional $6%s per month for a servant to
whom would also be allowed rations and clothing equivalent to
that of an Army private. Nevertheless, Innes failed to communi-
cate any acceptance of the offer, and instead verbally intimated to
his friends that he would definitely decline if pressed too hard on
the matter. Consequently, on the 18th of September, that year,
Congress elected Major Richard Howell in place of Innes. By the
1st of October, Congress received Howell’s refusal of the offer.

* * *

THe OrrFer THAT CouLp BE ReFUSED: Two TJAG's WHO NEVER WERE

James Innes and Richard Howell appear to have both been men of
occasional mystery and contradiction. Aside from their dubious distinction
of having refused Judge Advocate Generalships, Howell was apprehended
in a New Jersey version of the Boston Tea Party, and in a later brush with
the authorities was nearly tried for treason; while Innes continued his
disinterest in high legal office by subsequently declining President Washing-
ton’s offer of the post of United States Attorney General. Obviously,
however, neither man stayed totally out of the military or legal limelight—
and each served his country with honor.
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The search for John Laurance’s successor finally ended with the
choice, of the man who had served as his principal deputy,
Lieutenant Thomas Edwards of the 9th Massachusetts Regiment.
Congress, not to be thwarted from the purpose of furnishing the
Army with a chief legal officer, elected Edwards on October 2,
1782, and the fact was duly published in orders from General
Headquarters, Verplank’s Point. Colonel Edwards was the last
incumbent of the office of Judge Advocate General prior to the
adoption of the Constitution and the commencement of the
federal government.

Innes proved himself to be an able attorney and soldier. During the
Revolution he served as captain of the Willlamsburg Volunteers, leading
them in the Battle of Hampton. Later Innes rose to the rank of lieutenant
colonel with the 15th Virginia Regiment. He was an aide to General
Washington; saw action at the battles of Trenton, Princetown, Brandywine,
Germantown and Monmouth; and commanded a regiment at Yorktown. A
native Virginian, Innes served from 1780 to 1782 as a respresentative in his
home state Assembly. And in 1786, he succeeded Edmund Randolph as
Attorney General of Virginia, defeating John Marshall for the office.

In November of 1774, Richard Howell and several other individuals
disguised as Indians broke into a storehouse at Newcastle, New Jersey. Once
inside, the group confiscated and burned boxes of recently imported
English tea from the brig Greyhound. In spite of his disguise, Howell was
recognized and the tea owners brought suit. However, the case never came
to trial owing to the general favor in which the actions of Howell’s group
were held by the people of the area. Later, he served as captain of the 2d
Regiment of Continental troops from New Jersey. Like Innes, he also
fought at the battles of Brandywine and Monmouth. In April of 1779 he
resigned his commission to engage in intelligence work for General
Washington. His clandestine efforts were interrupted when he was arrested
for treason and brought before the New Jersey Supreme Court, but
Howell’s production of secret orders from Washington abrogated the
proceedings. In 1793, Howell was elected Governor of New Jersey, and led
troops from that state in the famous Whiskey Insurrection of 1794. After an
eight-year term as governor Howell was succeeded by another juaze
advocate, Joseph Bloomfield.

Innes’ and Howell's 1782 refusals of the Judge Advocate Generalship
have never been fully explained. It should be remembered, however, that
Cornwallis had been decisively defeated at Yorktown in October of 1781.
The importance of military matters was on the ebb. During the following
months, the main attention of the new nation’s leaders was in making a
satisfactory peace with their mother country. Many of those who had fought
in the Revolution were interested in returning to their own states to work
they had left behind or take part in local politics in a blossoming new
nation. These early years of the 1780’s also signalled the reduction of a
permanent national military force to less than 1000. Perhaps it is against this
backdrop that these two men made their decision, opting instead for

political careers at the state level, where both served admirably.
* % *

* * ®
TaoMAs EDWARDS—JUDGE ADVOCATE GENERAL
A graduate of Harvard in 1771, Thomas Edwards studied law in the



office of John Williams of Boston. His first military service of the Revolution
was as a private in the Massachusetts Militia in April 1775. He was
commissioned a lieutenant in Henry Jackson’s 16th Massachusetts regiment
in 1777. Jackson's regiment was widely noted for its soldierly qualities. The
Massachusetts unit played an important role in the battles at Monmouth,
Quaker Hill, Rhode Island, and Springfield, New Jersey.

Edwards succeeded John Laurance as Judge Advocate General by
Congressional appointment in October 1782. Perhaps the most controversial
point of Edwards’ career as Judge Advocate General came when charges of
neglect and incompetence were preferred against him by General Hasen.
Edwards had acted as the judge advocate at the trial of a Major Reid for
disobedience of orders and unmilitary conduct, charged by Hasen and
officers of Hasen’s command. When Reid was found “not guilty” by the
court presided over by General Putnam, Hasen complained to General
Washington that Edwards had failed to act impartially. Washington directed
that a board of officers make an inquiry into the charges. His order of
February 12, 1783 to the Board read:

TO THE BOARD OF GENERAL OFFICERS
Head Quarters, Newburgh, February 12, 1783.

Gentlemen: I do inclose you a Letter and Memorial to the 13th of
January last from Brigadier General Hasen in behalf of himself
and twenty four Officers of his regiment remonstrating generally
on the want of System and some general established rules in the
Proceedings of Courts Martial, by which means the innocent have
been at some time injured and the Guilty escaged the punishment
due to their Crimes; And then pointing out Cases in which they
conceive that for want of some certain uniform rules the Determi-
nations and Proceedings of General Courts Martial have on
different occasions been diametrically opposite, to the exclusion of
themselves from redress for supposed Misconduct and partiality in
Mr. Edwards the Judge Advocate the Proceedings of a late
General Courts Martial of which the late Colonel, now General
Putnam was President might be set aside and that I would direct
an inquiry into the matters complained of an a.full and fair Trial
of Major Reid on the Charges by them exhibited against him.

This Memorial as far as it respected Major Reid’s Trial was
referred to a Board of General Officers of which Major General
Gates was President which Board on the 23d of January did report to
me as follows to wit: .

We are of Opinion that the Conduct of the Judge Advocate
upon that occasion should be investigated in the first place; As, if
it appears by such investigations as through his Neglect or
Partlafl)ity the ‘Court were not possessed of every knowledge and
Light which could be thrown on the Case before them, a revision
of the Proceedings by the same Court, or a new Trial of Major
Reid by another Court must be the natural consequence that
should the uprightness of the Illudge Advocate fully appear upon
such an investigation being had we think no Appeal can be
allowed; and that the only redress the parties who suppose
themselves injured can obtain will be an inquiry into their Conduct
before a Court convened for that purpose, at which Major Reid
might be ordered to attend, to support his Allegations.

General Washington added that:

In order to prevent similar complaint against so important a
part of our Military System as the Channel a%pointe for the
equal distribution o pu{zlic justice to every Member of the Army,
on account of a defect of some certain rules for the Government
of General Courts Martial and their Officer the Judge Advocate; I
wish you to take up the matter on a General Scale and that you
will report to me what in general cases is and ought to be ‘the

21
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THoMAS EDWARDS

business of a Judge Advocate, precisely delineating his duties as
well with relation to the Court as with respect to the Accuser and
accused.

It is my wish also that you will take up the Charges exhibited
against Mr. Edwards and on a review of the Memorial of the 13th
determine whether any and which of them as specified in the
Letter and inclosure of the 29th, if true are really military charges
And for which Mr. Edwards now at the head of the Department
and as Acting Judge Advocate against Major Reid is amenable to a
Court Martial; And that you will then enter into a full i“"cm&;"
tion of the truth of the matters which you shall suppose to be
objects of Charge against Mr. Edwards and report thereon without
delay that I may be enabled to determine whether a General Court
Martial will be necessary for his trial, or the proceedings of the
General Court Martial against Major Reid shou]lzl be approved and
General Hasen and his Officers referred to the alternative pointed
out in the report of the board of General Officers above
mentioned. I have honor etc.

Apparently the board of officers headed by Major General Gates felt that
Hasen's charges were unsupported, for in the Washington's General Orders
of 20 February 1783 it is noted that: .

The Board of General officers appointed in the orders of the
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9th instant whereof Major Genl. Gates is president having taken
into consideration that part of the reference which relates to the
charges exhibited by Brigadier Genl. Hasen &ca. against Mr.
Edwards, Judge Advocate to the Armies of the United States, and
reported In the words following vizt. The Board having deter-
mined.

That the first charge vizt. want of abilities and a regular
Judicious system in the office and duties of a Judge advocate 1s not
a Military offence cognizable by a Courtmartial proceeded to the
fullest and most minute investigation of the 2d. and 3d. charges,
viz want of cander and impartiality in conducting prosecutions as
Judge Advocate, and' are unanimously of opinion that neither of
them are supported. .

The Commander in Chief fully approves the foregoing report.

After the war, Edwards resumed the practice of law in Boston. He served
diligently as Secretary of the Massachusetis Society of the Cincinnati, a
famous organization of the officers of the Continental Army, until his death
in 1806.

sk %k &

On November 12, 1782, Congress appointed Lieutenant Sam-
uel Cogswell, comrade in arms to Judge Advocate General
Edwards in the 9th Massachusetts Regiment, to be deputy judge
advocate.

With the Revolution waning, the Army of the United States was
temporarily reduced in 1784 to some 80 officers and men. While
Congress thereafter provided for the recruiting of a force of
nearly 700, it was not until after adoption of the Constitution in
1789 that any great interest was again taken in military legal
matters. However, several of the 15 judge advocates who served
during the war merit note. One of the more recognizable figures
was Captain John Marshall of the 15th Virginia Regiment.
Marshall served two short terms, one as Congressman (1799—
1800) and one as Secretary of State (1800—1801) upon comple-
tion of which he commenced his 34 years of tenure as Chief
Justice of the United States. Another Virginia officer, Major John
Taylor, served with his native state’s 1st Regiment. Taylor went on
to become a prominent Jeffersonian Democrat, a political writer-
of note, and critic of Chief Justice Marshall. He also served as
United States Senator from Virginia for a number of years. Major
Joseph Bloomfield of the 3d New Jersey Regiment continued to
ably serve that state in the postwar years, as its Attorney General
(1782—1792), Governor (1801—1812), Brigadier General, U.S.A.
(1812—1815) and United States Congressman (1817—1821). The
“Mr.” Strong at General Headquarters during Colonel Laurance’s
incumbency may have been Caleb Strong, the Federalist statesman
and United States Senator from Massachusetts (1789—1796) who
later served as Governor of that commonwealth for two terms
(1800—1807 and 1812—;1816). .

*
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CONTINENTAL ARMY JUDGE ADVOCATES IN THE FIELD

Most of the early judge advocates held positions of leadership in the
Continental Army in addition to their legal duties. One such junior officer
later to hold this country’s highest judiciary post fought at the battles of
Brandywine, Germantown and Monmouth.

John Marshall, fourth Chief Justice of the United States Supreme Court,
served as a first lieutenant and captain in the 11th Virginia Regiment. At
Valley Forge he was appointed “Deputy Judge Advocate in the Army of the
United States.” A contemporary described the future Chief Justice accord-
ingly: “Indeed all those who intimately knew him affirmed that his capacity
was held in such estimation by many of his brother officers, that in many
disputes of a certain description he was constantly chosen arbiter; and that
officers, irritated by differences or animated by debate, often submitted the
contested points to his judgment, which being given in writing, and
accompanied, as it commonly was, by sound reasons in support of his
decision, obtained general acquiescence.”

A noted critic of John Marshall and fellow judge advocate during the
Revolutionary war was John Taylor of Virginia. A lieutenant colonel who
fought with Lafayette against the Hessians, Taylor achieved eminence
through many of his political writings such as: 4 Definition of Parties, An
Enguiry into the Principles and Tendencies of Certain Public Measures, Construction
Construed and Constitutions Vindicated. Taylor, who served several terms as a
United States Senator from Virginia, was a champion of local democracy
and spokesman for states’ rights.

Another Revolutionary War judge advocate whose service in the Army led
him frequently into battle was Joseph Bloomfield. Admitted to the bar in
1774, only a year later he was commissioned a captain in Colonel Elias
Dayton’s Regiment, and took part in the Quebec Expedition. As General
Philip Schuyler’s guard officer, Bloomfield brought the Declaration of
Independence to Fort Stanwix. He soon after received his promotion to
major and appointment as judge advocate of the Northern Army. Bloom-
field distinguished himself at the battles of Brandywine (where he was
wounded in the “bridle arm”) and Monmouth. After the war Bloomfield
settled in Burlington, New Jersey, where he began a distinguished career as
an attorney and legislator. He was elected Governor of New Jersey and
served as that state’s Attorney General. Bloomfield was elected to two terms
as a .United States Congressman from 1817 to 1821. As commander of an
infantry brigade of New Jersey militia, he took an active part in suppressing
the Whiskey Rebellion without bloodshed during Washington’s term as
President. President Madison, noting Bloomfield’s experience as a leader,
appointed him general and commander of the 3d Military District during

the War of 1812.
k *

*

The 1776 Articles of War, except for occasional amendments,
continued in force until the adoption of the Constitution. The
First Congress, as well as later convocations, expressly recognized
that Code, continuing it in operation until 1806. Amendments in
1786 had effected changes in the administration of military justice
via some 27 articles. One of the purposes of the amendments was
to make provision for the trial of offenders serving with small
detachments, and to prescribe membership levels for the various
courts-martial. It was also provided that any sentence by a general
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EARLY JUDGE ADVOCATE AND CHIEF JUSTICE OF THE UNITED
StaTEs SUPREME COURT, JOHN MARSHALL

court-martial that included death or dismissal of an officer (in
time of peace) or which affected a general officer (during war or
peacetime) would be “transmitted to the Secretary of War, to be
laid before Congress for their confirmation, or disapproval, and
by their orders in the case.” The amendment also provided that
“all other sentences may be confirmed and executed by the officer
ordering the court to assemble, or the commanding officer for the
time being, as the case mav be ”

In 1789, the United States Constitution gave Congress specitic
powers of military regulation. Article 1, Section 8, contained
several clauses empowering that body: to declare war, grant letters
of marque and reprisal, and make rules concerning captures on
land or water; to raise and support armies; and, to make rules for
the government and regulation of the land and naval forces. The
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Act of September 29, 1789, recognized the existing military
establishment, and contained a provision to the effect that the
troops should “be governed by the Rules and Articles of War
which have been established by the United States in Congress
assembled, or by such Rules and Articles of War as may hereafter
by law be established.”

The remnants of the Continental Army were expanded to some
672 enlisted men and 718 officers in August of 1789. By
December 1792, after disastrous defeats at the hands of frontier
Indians, the total force consisted of 3692 men. That same month
the Army was reorganized as the “Legion of the United States”
and Lieutenant Campbell Smith was appointed “Judge Marshal
and Advocate General” on July 16, 1794, by Major General
Anthony Wayne. And it appears that a Lieutenant Staats Morris
may have been appointed as a deputy judge advocate sometime in
September of 1792. The duties of the Judge Marshal and
Advocate General were terminated by another military reorganiza-
tion, but Smith—then a captain—was appointed Judge Advocate
of the Army on June 2, 1797.

* *® *
CAMPBELL SMITH—“JUDGE MARSHAL AND ADVOCATE GENERAL”

In 1784 the remnant of the Continental Army had been disbanded and
the permanent standing force was reduced to an authorized strength of one
700-man regiment from the state militias. It was not until the adoption of
the Constitution in 1789 that any great interest was again taken in military
matters. In the interim, judge advocates were merely detailed from the line.
In 1792 the Army was reorganized as the “Legion of the United States.”
Lieutenant Campbell Smith, IV Sublegion, who had entered the service as
an ensign of infantry from Maryland, was appointed “Judge Marshal and
Advocate General” on July 16, 1794 by Major General Anthony Wayne.
Smith served more than two years as judge advocate and also performed
duties as aide-de-camp to Brigadier-General James Wilkinson. The appoint-
ment as judge advocate was terminated by another reorganization of the
armed forces on the 13th of July 1796. Following further reorganization in
November of 1796, Smith—then a captain of the 4th Infantry—was
appointed Judge Advocate of the Army. Because of the fact that special
emoluments were not provided by law, he applied for Congressional redress
in 1798 for services rendered as a judge advocate from 1794 to 1796. Acting
on Smith’s claim, Alexander Hamilton, as Deputy to General Washington to
head military preparations for a possible war with France, wrote:

I consider it to be a principle sanctioned by usage that when an

officer is called to exercise in a permanent way an office of skill in

the Army (such as that of Judge Advocate) for which provision is

not made by law, he is to receive a quantum meruit by special

discretion for the time he tg[ficiates, which in our present system
u

would be paid out.of the funds for the contingencies of the War
Department.

Captain Smith’s petition was reviewed favorably, and he received the
equivalent pay of the Judge Advocate of the Army under the Act of March
3, 1797. Five years later, the Act of March 16, 1802, abolished the office of
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Judge Advocate of the Army and Campbell Smith was discharged from the
service on the 1st of June, 1802.
* * *

Smith’s second appointment had been made pursuant to the
Act of March 3, 1797, enacted principally to prepare a struggling
young nation for a threatened war with France. The enactment,
in making provision for a single brigadier general as the highest
Army officer, provided also:

That there shall be one Judge Advocate, who shall be
taken from the commissioned officers of the line, and
shall be entitled to receive two rations extra per day,
and twenty-five dollars per month, in addition to his
pay in the line; and whenever forage shall not be
furnished by the public, to ten dollars per month in lieu
thereof.

Smith served intermittently. as Judge Advocate of the Army
until June 1, 1802, when he was honorably discharged. His office,
along with others on the General Staff, was abolished by the Act
of March 16, that year, which also established the United States
Military Academy and reduced the line of the Army to one
regiment of artillery and two of infantry. The Act also provided
that:

[Wlhenever a general court-martial shall be ordered,
the President of the United States may appoint some fit
person to act as judge advocate, ... and in cases where
the President shall not have made such appointment,
the brigadier-general or president of the court may
make the same.

The early 1800’s saw the first major revision in the Articles of
War—but this change did not occur on the first attempt. A
Congressional committee was finally appointed in 1804 to revise
the Code along the lines of the Constitution, then 15 years old.
On January 30, 1805, there was received in the Senate a
remonstrance of some 75 Tennessee citizens and militiamen,
headed by Major General Andrew Jackson. Their protest was
aimed at having the militia exempted from the rules of uniform,
and involved the first Army haircut case of notoriety.

% * %

THE CoLoNEL WHo REerFuseDp To CuT His QUEUE

On 30 April 1801, General James Wilkinson issued a general order
“regulating the cut of the hair.” It required all military men, officers and
enlisted alike, to crop their hair. All obeyed save one: Colonel Thomas
Butler, Revolutionary veteran, aristocrat and ardent Federalist refused to
cut off his queue. He pronounced the order “an arbitrary infraction of my
natural rights and a noncompliance on my part not cognizable by the
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Articles of War.” When Butler displayed his defiance by appearing before
his detachment with his queue, Wilkinson had the order repromulgated.
Butler was then tried for his disobedience and sentenced to be repri-
manded. Angered by the treatment of Butler, some 75 persons, civil and
military, led by Major General Andrew Jackson, protested in Congress
Butler’s “persecution.” Wilkinson ordered Butler to a second court-martial.
Apparently the catalyst for this second trial was not so much Butler’s refusal
to conform to the hair-cropping order as Butler’s vigorous expression of his
belief that Wilkinson was a paid Spanish spy. This time Butler was
sentenced to forfeit command, pay and emoluments for 12 months, but he
died of yellow fever before the sentence was approved. It was even said that
the cantankerous colonel was equally ornery in death—for history reports
that Butler was buried face down with his queue waving defiance at the
world while protruding from a hole in the top of his coffin.

Butler's case is noteworthy for another reason. Jackson’s remonstrance
called for Congressional revision of the governing regulations. Wilkinson
immediately submitted his own revision of the Articles of War for the
consideration of the Adams committee. Soon after Senator Adams reported
the revised code with amendments and it later became the last comprehen-
sive revision of the Articles of War before the Civil War. Thus, Butler’s
tribulations were also the touchstone for a reformation of the Army’s rules
and regulations.

* *® *

The sentiments of the Tennessee militiamen were forceful
enough to precipitate some effort toward exempting the militia
from the rules of uniform. The commanding general offered an
article to accomplish that end; a bill was reported by and passed
the House; but Senate action on the matter was bogged down in
other issues of the day. It was not until 1806 that the Articles
were updated—but the rules of uniform were noticeably silent on

the subject of haircuts and militiamen.

On April 10, 1806, the Ninth Congress passed the American
Articles of War, a thorough revision of the Code to correspond to
‘the letter and spirit of the Constitution. The former sectional
arrangement was replaced by numbered articles, totalling 101. A
few substantive changes were wrought by the 1806 revision; new
offenses appeared, such as AWOL as it is known today and
contemptuous or disrespectful language directed at the President
and other governmental officials; death remained a possible
punishment for various offenses although it could be adjudged
only by a general court-martial and required the concurrence of
two-thirds of its membership. Regimental and garrison courts
were continued. These inferior courts were limited in the
punishment they could impose to no more than a fine of one
month’s pay and confinement or hard labor for a similar period.
Confirmation of sentences was much as before, although approval
of the President of the United States was required where that of
Congress had been previously.
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Previous provisions for the preservation of general court-martial
records were continued in the 1806 legislation. Article 90
provided that:

Every judge advocate . . . shall transmit, with as much
expedition as the opportunity of time and distance of
place can admit, the original proceedings and sentence
of such court-martal to the Secretary of War; which
said original proceedings and sentence shall be carefully
kept and preserved in the office of said Secretary, to
the end that the persons entitled thereto may be
enabled, upon application to the said office, to obtain
copies thereof.
*® * %
DEFENSE ACTIVITIES IN EARLY COURTS-MARTIAL

There are no complete proceedings of trials by American Army courts-
martial prior to 1801 because all of the War Department files were
destroyed in a fire on the night of November 8, 1800. The earliest known
copy of a general court-martial is dated May 25, 1808, which gives the
members of the court, the judge advocate, the charges and specifications,
the questions and the answers of witnesses, the opinion of the court, the
action of the reviewing authority and final sentence.

Another early recorded case, the 1809 trial of Captain W. Wilson,
Artillery, before a general court-martial including Major Zebulon M. Pike,
President, and Lieutenant William S. Hamilton, Judge Advocate, illustrates
the limits that were in fact placed upon an accused’s counsel in court-martial
proceedings. The accused had the services of one William Thompson as
individual counsel. During the trial, Thompson examined witnesses, made
objections, and read the accused’s defense. The proceedings were disap-
proved in large part by General James Wilkinson because of the defense
counsel’s participation in the court-martial proceedings. Wilkinson’s action
read:

. the grounds of exception are so strong; the innovation so
%Jaring and the precedent if permitted so pernicious in its
endency, that the General owes it to the Army and to the State,
not only to disapprove the proceedings and sentence of this
General [sic] Martial, but to exhibit the Causes of his disapproval.
The main points of exception & those on which the general
rests his opinion, are the admission of Counsel for the defence of
the prisoner, to mingle in the deliberations of the Court, the
rejection of a competent witness & the utter incompatibility of the
facts found and the sentence uttered.

Shall Counsel be admitted on behalf of a Prisoner to appear
before a general Court Martial, to interrogate, to except, to plead,
to teaze, perplex & embarrass by legal subtilties & abstract
sophistical Distinctions?

owever various the opinions of professional men on this
Question, the honor of the Army & the Interests of the service
forbid it, & the interdiction is supported by the ablest witness on
the Law Marshal; & by the umiform usage & practice of the
American Army. Were Courts Martial thrown open to the Bar, the
officers of the Army would be compelled to direct their attention
from the military service & Art of War, to the study of the Law.

No one will deny to a prisoner, the aid of Counsel who may
suggest Questions or objections to him, to prepare his defence in
writing—but he is not to open his mouth in Court.
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* * *

Article 69 of the revised Articles continued the notion previ-
ously enunciated in the Articles of 1786 and 1775, that every
judge advocate was supposedly prosecutor, court legal adviser and
“friend” of the accused. The only provision relating to counsel for
an accused, this Article stated:

The judge advocate . . . shall prosecute in the name of
the United States, but shall so far consider himself as
counsel for the prisoner, after the said prisoner shall
have made his plea, as to object to any leading question
to any of the witnesses or any question to the prisoner,
the answer to which might tend to criminate himself

In the famous 1814 trial of Brigadier General William Hull, the
right of an accused’s counsel to participate in the proceedings was

squarely raised.
* ® ®
THE CourT-MARTIAL OF GENERAL WiLLIAM HULL

During the Revolutionary War, William Hull established a reputation for
bravery and leadership under fire. His intrepid service at Dorchester
Heights, White Plains, Trenton, Princeton, Ticonderoga, Monmouth and
Stony Point evoked the respect of his superiors and subordinates. Neverthe-
less, the annals of the War of 1812 have rendered Hull's name synonymous
with cowardice.

In 1805 Thomas Jefferson appointed Hull governor of the Michigan
Territory. When it became apparent that hostilities were soon to break out
between the Americans and the British and their Indian allies, Hull
reluctantly accepted a commission as a brigadier general to lead troops to
the defense of Detroit. His initial failure to attack the key British post at
Malden altered the general's aides to his indecisiveness. Shortly thereafter,
the British commander Brock took advantage of the situation by approach-
ing Hull's numerically superior force at Detroit. Hull's surrender of the
garrison without a single shot being fired came as a shock to many of his
subordinates. The public was outraged by the surrender and clamored for
retribution. Upon his release as a prisoner of war in Canada and return to
the United" States, Hull was ordered before a general court-martial at
Albany in 1814.

General Hull was charged with treason, cowardice, neglect of duty and
unofficer-like conduct. The charges were drawn by A. J. Dallas, United
States Attorney for the District of Pennsylvania, as the judge advocate. At
Dallas’ request, he was dismissed from the case as judge advocate, and the
task evolved on Philip S. Parker, the Army judge advocate, and a special
judge advocate Martin Van Buren, who was to become the eighth President
of the United States. By an unfortunate turn of events for Hull, General
Dearborn was appointed president of the court-martial. It was Dearborn
who was to have cooperated with Hull by invading Canada from the East,
but who signed an armistice allowing the British troops to concentrate
against Hull's force. Thus, any failure of the court to attach culpability to
Hull might have pointed to Dearborn as the general at fault.
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General Hull was accompanied by legal advisors, but they were not
permitted to address the court. Hull put in issue the question of applicability
of the right-to-counsel provision of the Sixth Amendment to trials by court-
martial on the third day of the proceeding when he stated:

But, Mr. President, I make a higher appeal upon this occasion
than to English writers or Engllsh practice: I appeal to the
constitution of our country; and if you do not find my claim
sanctioned by the letter of that instrument, I am sure you will by
its spirit, which I know must govern the deliberations and
decisions of this honourable court. —By the amendments to the
Constitution it is provided that in all criminal prosecutions, the
accused shall enjoy the right to have the assistance of counsel for
his defence. I know well, Sir, that if this provision be taken in
connection with the context, and the instrument be construed
according to the technical rules of law, it will be considered as
applying only to civil prosecutions—But, upon this occasion, and
in this honourable court, I look for a disposition that shall trample
upon professional quiblings. For, by minds that are able to
separate and feel the influence of the rays of truth and justice,
however they may be obscured by words and forms, when it was
provided that the accused should have the benefit of counsel, how
can it be su%gosed that it was intended to confine this provision to
accusations before a civil court. Is there any reason that can apply
to the admission of counsel before a civil tribunal, that does not
a?ply to a military court? It is not to be supposed that the judges
of a civil court are less learned, less honourable, or less humane,
than those of any other tribunal. It is as much their duty to be
counsel for the prisoner, as it is the duty of the Judge Advocate or
of the members of this court to discharge that charitable office.
Can it then have been the intention of the constitution that
counsel should be admitted in the one case and not in the other?
In the passage before quoted, Judge Blackstone says, ‘upon what
face of reason can that assistance be denied to save the life of man,
which yet is allowed him for every petty trespass?’ May I not ask
upon what face of reason can that assistance be denied to save the
lite of man before a military court, which yet is allowed him before
every other tribunal?

Hull’s request was denied and the trial proceeded. Upon the conclusion of the argu-
ment by the special judge advocate, Hull presented his defense which consisted of a long
speech most probably written in large part by his counsel. The court-martial found
General Hull guilty and sentenced him to be shot to death. However, President Madison
took note of the court’s recommendation for clemency in consideration of Hull’s rev-
olutionary war services and advanced age, and he remitted the execution of the sentence.



33

111

Two Wars and an Intervening 30 Years’
Peace

As war with England became inevitable, Congress, by the Act of
January 11, 1812, authorized the raising of 10 regiments of
infantry, two of cavalry, and provided that a judge advocate
should be appointed to each division “who shall be entitled to the
same pay and emoluments as a major in the infantry, or if taken
from the line of the Army, shall be entitled to thirty dollars per
month in addition to his pay, and the same allowance for forage
as is allowed by law for a major of infantry.” On September 26,
1812, Thomas Gales became the first of 16 wartime appointees.

More than a year after passage of the Act, a half-dozen more
judge advocates received appointments, including: Evert A.
Bancker of New York, Philip S. Parker (who subsequently became
Recorder of Albany, New York), Robert Tillotson, John S. Willis,
James T. Dent of Georgia and Stephen Lush. In 1814, five
additional judge advocates entered upon their duties. One of
these, Henry Wheaton, became the great publicist whose distin-
guished career embraced the posts of Professor of Law at
Harvard, American Minister to Denmark and Prussia, and
Reporter to the United States Supreme Court (almost every
lawyer recalls citations to “Wheat.”). Another judge advocate,
Major Auguste Davezac, served in that capacity with Andrew
Jackson’s army at the defense of New Orleans, and later became
charge’ daffaires to the Netherlands. The list of 1814 appointees
was completed by the names of Rider H. Winder of New York,

Leonard M. Parker and Samuel Wilcox.*
% *

HeNrRy WHEATON, JUDGE ADVOCATE

Perhaps best known of the judge advocates who served during the War of
1812 was Henry Wheaton. The distinguished authority on international law
was appointed Division Judge Advocate of the Army on October 26, 1814.
He remained in the service for nearly a year after the war, as judge
advocate of the Third Military District (southern New York and part of New
Jersey). Of Wheaton’s service as the reporter for the United States Supreme
Court, Daniel Webster commented, “No reporter in modern times has
inserted so much and so valuable matter of his own.” Wheaton’s Reports
were later to become the subject of a civil suit which Wheaton himself
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argued. In the Case of Wheaton v. Peters it was decided that “no reporter has
or can have any copyright in the written opinions delivered by this court.”
As a recognized jurist, Wheaton also presided as Chief Justice of the Marine
Court.

Upon his appointment as charge’ d’affaires to Denmark, Wheaton em-
barked on a career in diplomacy. His first task, and a delicate one at that,
was to negotiate with the Danish Government an agreement of indemnity
covering the seizure of American vessels. The resultant treaty was utilized as
prototype for similar treaties made with France and Naples. As a minister to
Prussia, Henry Wheaton negotiated an agreement establishing commercial
relations with the states of the Prussian Customs Union. He is perhaps best
noted for his monumental treatise, Elements of International Law, concerning
the sources of international law and the absolute international rights of

states in their pacific and hostile relations.
*

In addition to reenacting the Rules and Articles of War,
Congress, in the Act of March 3, 1813, authorized the “Secretary
of the war department” to prepare “General Regulations” for the
governance of the Army. It was provided that these regulations,
when approved by the President, were to be respected and
obeyed until altered or revoked by the same authority. At the
close of the second war with Britain, an Act of April 24, 1816,
provided “that the regulations in force before the reduction of the
army [which had been effected by an act approved March 3,
1815] be recognized ... subject, however, to such alterations as
the Secretary of War may adopt with the approbation of the
President.” Thus, the General Regulations of the Army were
given all the binding force of military law, provided, always, that
they were consistent with the Constitution and laws of the United
States.

The Act of April 24, 1816, “for organizing the general staff,”
increased the number of judge advocates to three per division,
with the same rank, pay and perquisites as before. Additional
officers procured under this legislation, listed in order of
appointment, were: William O. Winston, Thomas Hanson, Samuel
A. Storrow and John L. Lieb.

Although judge advocates apparently served with tactical divi-
sions during the War of 1812, after the Army reverted to its
peacetime posture in June of 1815, they were assigned as judge
advocates of the two territorial divisions (Northern and Southern)
into which the country was then divided for military purposes.
Later, during the period from 1816 to 1818, when three JA's
were authorized per territorial division, these officers acted as staff
judge advocates of some of the 10 districts (later called “depart-
ments”) into which the Northern and Southern Division wers
subdivided.

The Army was decreased from 62,674 to 12,383 troops by the
Act of March 3, 1815. Some three years later, April 14, 1818, the
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number of judge advocates per division was again reduced to one.
Stockley D. Hays of Tennessee accepted a judge advocate
appointment some five months later, receiving the pay and
emoluments of a topographical engineer (e, major of cavalry)
provided for by that legislation. A further reduction in military
strength—the Act of March 2, 1821—brought the force level to
6,126, but made no provision for judge advocates. As a result,
Major Storrow of Massachusetts, last judge advocate of the
Northern Division (who was either reappointed or retained after
the 1818 legislation) and Major Hays, last judge advocate of the
Southern Division, were honorably discharged on the Ist of
June, 1821. The Army did not have a full-time statutory judge
advocate again until 1849.

Between 1821 and 1849 there were no statutory enactments
relating to Judge Advocates. The military legal structure and
administration of the Army was given no recognition on the War
Department General Staff although that body included some ten
staff departments and staff-corps. Nevertheless, the Army contin-
ued to concern itself with matters of military law. The regulations
of 1835 stated: “The discipline and reputation, of the Army, are
deeply involved in the manner in which military courts are
conducted, and justice administered.” Additionally, the regulations
emphasized that officers who sat on courts-martial were to “apply
themselves diligently to the acquirement of a competent knowl-
edge of military laws; to make themselves perfectly acquainted
with all orders and regulations, and with the practice of military
courts.” Under this interim arrangement, a line officer was usually
appointed to act as a temporary judge advocate, prosecuting
general courts-martial on an ad hoc basis. Other officers were
detailed as acting judge advocates of the major territorial
commands (from 1821 to 1837, the Eastern and Western
Departments; thereafter the Eastern and Western Divisions).

Available records indicate that the administration of military
justice and the responsibility for advising the general staff on legal
matters were not uniformly exercised. At times the Secretary of
War or the General-in-Chief of the Army might request opinions
on various matters from the Attorney General of the United
States. Additionally it appears that many of the generals-in-chief
during this time were either lawyers or officers familiar with the
law, no doubt serving as their own legal advisors to some extent.
Jacob Brown, General-in-Chief from 1815 to 1828 studied some
law; Alexander Macomb, General-in-Chief from 1828 untl 1841,
while an engineer by profession, published treatises on martial law
and court-martial procedure; Winfield Scott, who served as
General-in-Chief for the next two decades was a member of the
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figures 8 and 9

GENERALS ScoTT AND GAINES WERE BROUGHT BEFORE A COURT OF
InQuiry TO Expraiv THEIR FAILURE TO QUELL THE SEMINOLES
RESPONSIBLE FOR THE DADE MASSACRE

Virginia bar; and Henry W. Halleck, General-in-Chief from 1862
to 1864, was a California attorney and author of various legal
treatises on international law and the laws of war. One of the
more celebrated cases of that era involved two of these generals-
in-chief and illustrated the practice of temporary JA appointments
from the line.

THEe SeMmivoLE Fiasco

When over one hundred soldiers under the command of Major Francis L.

Dade were massacred by Indians in Florida, a war which would cost 1,500

lives, $30 million, and last some seven years was set in motion. Senator

Thomas Hart Benton of Missouri later described the campaign known as

the Second Seminole War:

[Its] origin was charged to the oppressive conduct of the
administration—its protracted length to their imbecility—its cost to
their extravagance—its defeats to the want of foresight and care.

During the early part of January 1836, General Edmund P. Gaines,
commander of the department in which the Dade massacre occurred,
learned of the terrors spreading throughout the Florida settlements and
prepared to proceed to the scene of the conflict. At the same time General
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Winfield Scott, long-time adversary and rival of Gaines, had received orders
from Washington to proceed to Florida to quell the disturbance. From the
moment of Scott’s arrival in Florida, dissension between the two command-
ers plagued the conduct of the campaign. Efforts to trap Seminole leader
Osceola were unavailing as were their attempts to remove the Indians from
the territory. Newspaper editors unaware of the problems of waging war in
Florida hurled scathing criticisms of the war at Scott. One such article
dubbed Scott the “Scientific General” who like “The King of France, with
twenty thousand men March’d up the hill and then—marched back again.”

Both Generals Scott and Gaines were called to Frederick, Maryland,
before a court of inquiry to explain their failure in Florida. The court of
inquiry—presided over by Major General Alexander Macomb—exonerated
Scott in a first proceeding, finding that the failure of the campaign was due
to “want of time to operate; the insalubrity of the climate after the middle
of April; the impervious swamps” and the absence of all knowledge by the
General of the country’s topography. The court which met to investigate
Gaines’ conduct also appointed Captain Samuel Cooper of the 4th Regiment
of Artillery as judge advocate. This court of inquiry was also charged with
determining whether any reports or publications made by Gaines were
'particularly reprehensible. This latter investigation related to Gaines’ pur-
ported answers in the public press to newspaper attacks by Scott.

Gaines’ defense before the court was Scott’s implacable attitude toward the
Seminoles. The Indians had doubtless heard of Scott’s threat to “obtain an
overwhelming force and then annihilate them.” The presence of Gaines’
army in Florida could hardly have interfered with Scott’s direction of the
war. Certainly Gaines had not urged the rainfall which impeded the
progress of Scott’s troops into the area. Nevertheless, the feud between the
two generals came to haunt Gaines when the court headed by Macomb
reproached him for his use of invective:

The Court cannot close its proceedings without adverting to the
strain of invective and vituperation used by the Major General
Gaines . .. particularly that couched in the following terms: ‘The
atrocious machinations of the second United States’ general
officer, who has ever dared to aid and assist the open enemy of
the republic in their operations against the United States forces
employed in the protection of the frontier people. The first great
offender was Major General Benedict Arnofd; the second, as your
finding must show, is Major General Winfield Scott.

But Gaines’ unsolicited involvement in the affairs of state did not end with
the Seminole fiasco. In command of the Western Department at the
outbreak of the Mexican War, Gaines, without authority to do so, called
upon the Governor of Louisiana for volunteers. He was relieved of
command and ordered to Fortress Monroe for trial. A court of inquiry
found that Gaines had transcended his powers but recommended, in view of
his long services, that no further disciplinary action be taken. Gaines’ rival in
the service, General Winfield Scott, later went on to become the Army’s
Commanding General.

* * *

The Adjutant General of the Army performed some of the
Judge Advocate General’s usual responsibilities during the period
from 1821 to 1849. Records of trial by general courts-martial,
which were required to be preserved by the Secretary of War,
were often reviewed by the Adjutant General. This review
included revision of records for clerical and procedural errors,
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and, in some cases, consideration of the legality of the punishment
imposed.

Colonel James Gadsden of South Carolina, a former Inspector
General, served as Adjutant General from August 13, 1821 until
March 22, 1822, under a recess appointment which never
received Senate confirmation. He was followed in office by
Captain Charles J. Nourse, 2d Artillery, who was Acting Adjutant
General for some three years before Colonel Roger Jones of
Virginia was appointed to that position in March of 1825. During
Jones’ 27-year tenure—in 1842—the War Department reorga-
nized its national military divisions. Those departments which had
previously been fragmented were to report directly to Washing-
ton, and the major general commanding the Army was instructed
to redistrict the United States into military departments not to
exceed 10 in number. In conjunction with this 1842 reorganiza-
tion, the Office of the Adjutant General became even more
concerned with the administration of military justice.

Colonel Jones, a Virginian, appears to have been rather well-
known in military legal circles of the day. In his earlier years as
Adjutant General, he was found guilty of charges preferred and
prosecuted by Captain Robert L. Armstrong, 2d Artillery, Acting
Judge Advocate of the Eastern Department, and was sentenced by
a general court-martial to be reprimanded for having issued
orders without authority and saying “I defy you, sir; I defy you!”
to Major General Alexander Macomb, the Commanding General
of the Army at that time. Notwithstanding this transgression,

Jones was allowed to continue to serve as Adjutant General.
) b ®
THEe DisRESPECTFUL ADJUTANT GENERAL

On March 7, 1825, Colonel Roger Jones, a former Marine Corps officer
was appointed the Adjutant General. During the period of his office the
Adjutant General performed most of the normal functions of a Judge
Advocate General, including supervision of the Department Acting Judge
Advocates. And in 1830, Colonel Jones found himself being prosecuted in a
general court-martial by a judge advocate—Captain Robert L. Armstrong.

Colonel Jones apparently had “clandestinely procured” the authority of
the Secretary of War for the form given to the Army Register of 1830.
General-in-Chief of the Army Alexander Macomb had held many animated
discussions with Jones over the form of the Register and was surprised that
Jones had, without his knowledge, approached and secured the approval of
the Secretary of War. Macomb confronted Jones on the matter, leading to a
heated argument. In the midst of the exchange, Colonel Jones protested “I
defy you, sir” to the general-in-chief. Macomb ordered a court-martial
charging Jones with disrespect and disobedience of orders.

In his defense to the charge of disrespect, Jones claimed that the
specification “imputes to me expressions which, as a gentleman, I had no
occasion to use—as an officer, I should not have used. I trust that I am too
little accustomed to aberrations from the path of either, to render it likely
that I did use them.” Nevertheless, Jones was found guilty of the charge and
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sentenced to be reprimanded. The court concluded that Jones labored
under a misconception of his official obligation and he was returned to duty
as the Adjutant General. Colonel Jones continued to perform as Adjutant
General until his death in 1852,

# # #

figure 10

CoLONEL ROGER JONES' DISRESPECT AS ADJUTANT GENERAL EARNED
HiM THE GENERAL-IN-CHIEG'S ENMITY AND A COURT-MARTIAL

Undaunted, and perhaps educated by the experience, Jones
published the aforementioned Army Regulations of 1835, describ-
ing the duties of the judge advocate and outlining various court-
martial procedures—it was acknowledged as one of the finer
treatments of the subject. He also wrote several opinions between
December 21, 1842 and August 28, 1842, regarding certain
irregularities in courts-martial procedure. But starting in 1843,
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Colonel Jones detailed an officer of the line to his office
designated as “Acting Judge Advocate of the Army” to assist him
in the legal functions that he had assumed. The first of these
officers, serving from February 8, 1843 until March 11, 1847, was
First Lieutenant Samuel Chase Ridgley, an 1831 West Point
graduate from the Maryland 4th Artillery.

THE “LeoNipas” LETTERS ¥ " ¥

Gideon ]. Pillow was by his very nature a politician. He delighted in
undercover political manipulations, but held no civil office himself—

P

figure 11

GIDEON Prirow’s REPUTATION FOR PoLiTicAL CHICANERY AND His
SUSPECTED AUTHORSHIP OF THE “LEONIDAS” LETTERS CULMINATED
IN A CouRrT OF INQUIRY

although he did claim the responsibility for Polk’s nomination to the
Presidency in 1844,

Pillow's claim to notoriety, however, stems from his career as an ambitious
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and overbearing Army officer. In 1846 President Polk appointed him a
brigadier general of Volunteers to serve in the Mexican War. He was soon
advanced to the grade of major general and served under General Winfield
Scott in several notable battles, including the capture of Mexico City. Pillow
maintained a personal correspondence with his benefactor President Polk
throughout the campaign, but had serious problems in his relations with
other officers. He quarreled violently with Scott, who charged him with the
authorship of a letter printed in the September 10, 1847, edition of the New
Orleans Daily Delta and other letters which severely criticized Scott’s conduct,
but lauded Pillow’s actions at the battle of Coutreras. At one point one of
the letters described Pillow’s plan of battle:
He envinced on this, as he has done on other occasions, that
masterlzl military genius and profound knowledge of the science of
war, which has astonished so much the mere martinets of the
profession. His plan was very similar to that by which Napoleon
effected the reduction of the fortress of Ulm, and General Scott
was so perfectly well pleased with it, that he could not interfere
with any part of it, but left it to the gallant projector to carry it
into glorious and successfull execution.’

The correspondence was mysteriously signed “Leonidas.” Scott preferred
charges and ordered Pillow to a court of inquiry where Scott himself acted
as prosecutor with judge advocate Captain Samuel Chase Ridgely. General
Scott—who was a lawyer and member of the Virginia bar—had the burden
of proving that the hapdwriting of the original Leonidas letter was Pillow’s,
or in the alternative, that Pillow had ordered the correspondence. Pillow
defended by attempting to show that his paymaster, a Major Burns, had
independently composed and delivered the letter. The court apparently
agreed when it absolved Pillow, holding that there was “no direct evidence
showing General Pillow’s connexion with this article.”

* ® *

Ridgely was followed by two more Academy alumni: Captain
Leslie Chase, 2d Artillery of New York (U.S.M.A. Class of 1838)
who served as Acting Judge Advocate during 1847; and Captain
John Fitzgerald Lee, a Virginian with the Ordnance Department
(USM.A. Class of 1834). It was also during this time that the
noted military legal scholar, Captain Wiliam C. De Hart of the
2nd Regiment, Artillery, apparently labored as Acting Judge
Advocate of the Army.

In broad terms, the inner-office procedure called for the Acting
Judge Advocate to prepare a report for the Adjutant General
who, in turn, forwarded it by endorsement to the General-in-
Chief, General Winfield Scott. After approval, the chief general’s
opinion on the matter was then written by the Acting Judge
Advocate to the officer concerned. On one occasion—August 1,
1846—Lieutenant Ridgley wrote the Secretary of War directly
from the Adjutant General's office. Several opinions were written
by the Adjutant General as late as 1849, and his last legal
correspondence is dated March 7, overlapping the statutory
reestablishment of the Judge Advocate of the Army by some five
days.
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By the Act of March 2, 1849, Congress authorized the
appointment of a Judge Advocate of the Army. That legislation
provided that “the President be, and is hereby authorized by and
with the advice and consent of the Senate, to appoint a suitable
person as Judge Advocate of the Army, who shall have the brevet
rank, pay and emoluments of a major of cavalry.” The Acting
Judge Advocate, Captain John Fitzgerald Lee, was appointed to
the position. * s *

3

figure 12

Jonn FiTzGErRALD LEE

JouN FiTZGERALD LEE—]UDGE ADVOCATE OF THE ARMY

Born on May 5, 1813, John Fitzgerald Lee was the second son of Francis
Lightfoot Lee and a grandson of Richard Henry Lee, a strenuous advocate
of American Independence while president of Congress of 1776. Lee
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graduated ninth in his class at West Point in 1834. Before Lee completed his
study of law, the Seminole Indian War broke out, so he served in Florida
earning a brevet as captain of artillery for gallant conduct. From 1837 to
1848 he served as an ordnance officer commanding the Fort Monroe
arsenal and the Washington, D.C. arsenal. By this time he had become
conspicuous for his knowledge of military law and his aptitude for the
duties of judge advocate. He was frequently detailed to act as judge
advocate to courts-martial and courts of inquiry, and he was frequently
called to Washington to review the records of such cases. It appears that the
Act of March 2, 1849, which directed the President to appoint one of the
captains of the Army as “Judge Advocate for the Army” was framed for the
purpose of securing his services. With the advent of the Civil War, Major
Lee found himself in a difficult position. Torn between his devotion to
family and relatives in Virginia, and fidelity to the office of Judge Advocate,
Lee ultimately resigned his commission in 1862 and retired to his farm in
Maryland. Lee later served as a valuable and influential member of the
Convention to Amend the Constitution of the State of Maryland, and in the
following year was elected to the State Senate.

% * %

Although the Judge Advocate’s duties were not prescribed by
statute, records from the office indicate that Lee’s duties included
the review of courts-martial and the rendition of various opinions
on military subjects as they arose. However, there may be some
question as to the new Judge Advocate’s workload, in that the first
opinion bearing Lee’s signature in his official capacity was dated
June 17, 1850, and the first recorded incoming correspondence
was dated August 19, 1854 (the second date, however, may well
be explained by the fact that correspondence regarding court-
martial cases was kept with the action itself, and the fact that the
Judge Advocate was concerned with little other than matters of
military justice in the lull before the War Between the States). But
like his predecessors, Lee personally prosecuted courts-martial—to
include the trial of John C. Fremont. _
THe MiLiTaArY TRIAL OF Fkotrnm Hgro Joun C.* FREMONT

In September of 1846, the conquest of California by the combined forces
of Commodore Stockton in overall command, with the sailors and marines,

and Lieutenant Colonel John Charles Fremont’s battalion, appeared to be
complete. In June of 1846, General Kearney’s army of the west had left Fort
Leavenworth for California. When Kearney met Stockton at San Diego, the
troubles began. Both Kearney and Stockton were apparently under order to
establish a civil government in California: the question was who would be
the head of the government. Fremont made the unfortunate decision to
take the side of Stockton in the quarrel. When Stockton appointed Fremont
Governor and Commander-in-Chief for the territory of California, Fremont
found himself inextricably immersed in the power struggle. Kearney
demanded that Fremont accede to the general's authority; but it was not
“until Fremont discovered that the newly arrived naval replacement for
Stockton, a Commodore Shubrick, had conceded Kearney’s authority that
Fremont finally yielded. Kearney abruptly had Fremont arrested upon their
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FronTIER HERO JOHN C. FREMONT Was CHARGED WITH MUTINY
ror His RoLE IN THE ESTABLISHMENT OF A GOVERNMENT FOR
CALIFORNIA
return to Fort Leavenworth, and a court-martial was ordered for November

2, 1846, at Washington Arsenal, now Fort McNair.

Fremont was charged with mutiny, disobedience of orders, and conduct to
the prejudice of good order and military discipline. Most of the specifica-
tions related to Fremont's refusal 1o recognize Kearney's authority, but one
peculiar specification referred to Fremont's purchase of White or Bird's
Island (now Alcatraz) obligating the government for $5,000. For counsel,
Fremont enlisted the services of his father-in-law, the well-known United
States Senator Thomas Hart Benton. Benton's courtroom antics were later
to be the cause of much concern for court-martial president General George
M. Brooks. Captain John Fitzgerald Lee served as the trial's judge advocate.

The much publicized trial took an inordinate amount of time. The court
adopted the time-consuming practice of clearing the courtroom for each
minor decision. Further, the daily sessions were limited to five hours.
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One such incident which delayed the trial for some period of time
occurred on January 8, 1847. Kearney became very disturbed at the conduct
of Benton, although Benton by custom was not allowed to address the court
in his capacity as defense counsel. Kearney rose and stated:

Mr. President, Before the court is cleared I want to make a
statement.

I consider it due to the dignity of the court, and the high
respect I entertain for it, that I should here state that, on my last
appearance before this court, when I was answering the questions

ropounded to me by the court, the senior counsel of the accused,

homas H. Benton, of Missouri, sat in his place making mouths
and grimaces at me, which I considered were intended to offend,
to insult, and to overawe me.

The president of the court stated that he regretted very much to hear it
and read the 76th Article of the Rules and Articles of War regulating
conduct in the courtroom.

Benton responded:

When General Kearney fixed his eyes on Colonel Fremont, I
determined if he should attempt again to look down a prisoner, I
would look at him. I did this day, and the look of to-day was the
consequences of the looks in this court before. I did to-day look at
General Kearney when he looked at Colonel Fremont and 1
looked at him till his eyes fell—till they fell upon the floor.

The key issue of the case centered on who actually had the authority to
install a civil government in California—Stockton or Kearney. Fremont’s
defense was premised on the theory that Kearney’s orders were obsolete
when he arrived in California since a legitimate civil government had
already been established. Judge Advocate Lee effectively refuted the
Fremont argument when he questioned Stockton on the stand:

Lee: What orders and instructions from the President of the
United States or Secretary of the Navy had you in California, on
the 16th January, 1847, in regard to the establishment of a civil
government in that country?

Stockton: Well, I do not think I had any.

Fremont was found guilty of all charges and dismissed from the service.
The decision went to President Polk for review, with seven of the members
of the court recommending clemency.

Polk released his findings on February 16, 1848:

Upon an inspection of the record, I am not satisfied that the
facts provided 1in this case constitute the military crime of mutiny

. in consideration of the peculiar circumstances of the case, of
the previous meritorious and valuable services of Lieutenant
Colonel Fremont, and of the foregoing recommendations of a
majority of the members of the court, the penalty of dismissal
from the service is remitted.

Fremont, feeling unjustly convicted, resigned his commission. Colonel
Fremont was later to become one of the first two senators from California.
* %k *

From 1849 until 1862, no other statutory judge advocates were
authorized either at headquarters or in the field. Prosecutions of
general courts-martial cases continued to be conducted by officers
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detailed as “judge advocates” by commanders empowered to
appoint such courts. Thus, for the first time, there was a
distinction between personnel of the “office” of Judge Advocate of
the Army, who were responsible to that office for the perfor-
mance of their duties, and judge advocates of general courts-
martial who were responsible to the commanders appointing
them. Also, for the first time, the office of *he Judge Advocate of
the Army began to exercise some influence on the overall
operation of the system of military justice through the review of
general courts-martial records. '

As Judge Advocate, Major Lee rendered two interesting
opinions during his tenure. One letter to Brevet Major General
John E. Wool concerned the court-martial sentences of four
privates approved and ordered into effect by Wool as follows: “for
the period of one year, a band of iron about the neck with 7
prongs each 7 inches long.”

The Judge Advocate’s opinion noted that:

The General-in-Chief is of opinion, that such a collar
from the suffering it seems designed and is certainly
capable of causing, would inflict a punishment cruel
and unusual, and consequently illegal.

With this opinion I am directed to convey to you the
desire of the General-in-Chief that you will direct the
remission of that part of the sentence.

The other opinion rendered by Major Lee may well have been
responsible for his ultimate resignation from the Army. In August
of 1861, Major General Henry W. Halleck of California was
assigned to command the Department of the Missouri. While a
lieutenant in the Mexican War, Halleck had been Secretary of
State in the military government established for the occupation of
the Mexican territories that eventually became California. During
that time he had become familiar with the practice of his General-
in-Chief, Major General Winfield Scott, under which numerous
civilian offenders throughout the territories were tried by military
commission. Upon his arrival in the Missouri jurisdiction, Halleck
found the civilian populace equally obstreperous and their courts
just as ineffective. He subsequently ordered trial by military
commission for any person suspected of aiding the Confederacy.
When confronted with Halleck’s action—in the case of Colonel
Ebenezer Magoffin, C.S.A.—Judge Advocate Lee opined that
military commissions were without authority and illegal.

As the nation became engulfed in the throes of civil war,
President Lincoln became hard-pressed for a commander who
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could fight and win. In July of 1862, he brought Major General
Halleck to Washington to replace the cautious General McClellan
as General-in-Chief of the Army. By coincidence, shortly after
Halleck assumed command, Congress legislated Major Lee out of
his job by superseding the office of the Judge Advocate of the
Army, and by recreating the post of Judge Advocate General.
Whether Halleck was still disgruntled at Lee’s intercession in the
Magoffin case, or whether he wanted an attorney for the post (as
the ultimate appointee was), Halleck did not recommend Lee for
appointment to the new office of Judge Advocate General. Rather
than being reassigned to the Ordnance Department or continued
as a subordinate judge advocate, Lee resigned from military
service. Most records of the Judge Advocate General indicate that
Lee’s resignation occurred in September of 1862, although his fall
from favor under Halleck’s administration may have happened
sooner—the legislative history of the General Staff indicates that
Major Levi C. Turner of New York served in the interim between
July 31 and September 3, 1862.
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IV

The Civil War and Beginnings of the
Classical Period of American Military
Law

When the Civil War began, the Regular Army consisted of
15,304 enlisted men and 1,098 officers, most on duty in the West.
Although the troops remained with the Union, about one-third of
the officers resigned and went south. President Lincoln responded
to the need for a larger Army after the April 1861 firing on Fort
Sumter by calling out the Militia and calling for volunteers for
new units he created. A further call for 500,000 volunteers was
made during the summer of 1862. The size and scope of the new
war made old organizations obsolete and after August 1861,
Congress began to catch up with the President’s almost single-
handed reorganization of the defense establishment.

In 1861 the Army was authorized by statute a Chief of
Ordnance and additional staff specialists including one Christian
chaplain per regiment, to serve the new forces. In 1862, Jewish
chaplains were authorized and the Medal of Honor was created.
The same year new life to the Army’s legal corps was brought
about by the Act of July 17, 1862. The Army Almanac points out
that some expansion of legal work, specifically review of general
courts-martial records and the rendering of legal opinions on
non-criminal subjects, began in 1849 when the office of Judge
Advocate of the Army was created. That Act had also signalled
the developing distinction between the office of the Judge
Advocate in Washington and the judge advocates in the field who
were each responsible to one commander. The Act of July 17,
1862, marked the renascence of the legal corps and laid an
important foundation for the future. First, the Act provided for a
Judge Advocate General in Section V and announced his duties:

That the President shall appoint, by and with the advice
and consent of the Senate, a Judge Advocate General,
with the rank, pay, and emoluments of a colonel of
cavalry, to whose office shall be returned for revision,
the records and proceedings of all courts-martial and
military commissions, and where a record shall be kept
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of all proceedings had thereon. [The Judge Advocate
General's authorized rank was increased to Brigadier
General by the Act of 20 June 1864.]

The foundation for a corps of judge advocate officers was laid
by the succeeding section of the Act, by which it was provided:
That there may be appointed by the President, by
and with the advice and consent of the Senate, for each
army in the field, a Judge Advocate, with the rank, pay,
and emoluments, each, of a major of cavalry, who shall
perform the duties of Judge Advocate for the army to
which they respectively belong, under the direction of
the Judge Advocate General.
Secretary of War Stanton, under date of November 13, 1862,
defined the duties of such judge advocate ofﬁcers as follows:

Your duties will be—

1. Those pertaining to the office of judge-advocate
under the general military law as defined in the
standard works of military jurisprudence.

2. To advise and direct all provost-marshals or other
ministerial officers, civil or military, in the police or
other duties that may be directed by the orders of the
War Department, or commanding general, or by the
Judge-Advocate General from time to time.

3. Such other special duties in regard to state
prisoners and measures relating to the national safety as
may be assigned you by the Department, by the
commanding officer, or by the Judge-Advocate-General.

4. To advise the War Department, through the
Judge-Advocate General, upon all matters within your
military district whenever you may deem the action of
the Department important to the national safety and
the enforcement of the laws and Constitution.

5. To apply for special instructions to the command-
ing general upon such matters as may need special
instruction to guide your action.

6. To report to the commanding general all disloyal
practices in your district, and when prompt action is
required, take such measures [as may be necessary]
through the provost-marshal, military commandant, or
other authority to suppress them.

The language requiring field JA’s to perform their duties
“under the direction of’ the Judge Advocate General became a
basis for what is now known as his “technical channel,” a route in
addition to regular command channels for transmitting profes-
sional guidance and assistance. Corps identity was further en-
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hanced by the 1864 Act. In addition to making the senior
member a brigadier general, that Act created in the War
Department a Bureau of Military Justice, the forerunner of
“OTJAG.”

Some parts of Section 5 of the Act of 1862 were to remain
important through the end of World War I (great emphasis would
be placed on the phrase “to whose office shall be returned for
revision . . .”). Other parts were of immediate impact because they
increased the number of cases which had to be sent to
Washington for Presidential review prior to execution of a
sentence. Predictably, these went first to the Judge Advocate
General for administrative review and the preparation of staff
advice to the President. Initially this enlargement included all
cases in which the sentence was to death or a penitentiary term,
expanding the previous few instances of automatic review of
certain officer cases (all those involving general officers, or death
or dismissal of other officers in time of peace). Thus, a field

figure 14

BincuaMm, HoLt anp BurnNeTT, THE PROSECUTION “TRIO IN THE
LincoLn ASSASSINATION TRIALS



52

commander in time of war before the date of this Act could order
into execution any sentence in any case, except those in which a
general officer was accused. The 1862 Act had a real and
persistent effect—the Judge Advocate General began to exercise
an appellate function.

The internal Corps developments of this period were oversha-
dowed by what was probably the closest brush with politicization
of the Judge Advocate General's position in our history. The
Army needed a new Judge Advocate General and the importance
that President Lincoln placed on the office was shown by his
selection of Joseph Holt, an eminent statesman and lawyer, to fill
that post. The issue concerning jurisdiction of the military
commission over civilians accused of nonmilitary crimes had
become a wartime political matter—and the President looked to
Holt, a former Secretary of War and Postmaster General, to
successfully push his policies favoring extended control over the

civilian population in the North.
* * %
Josepa HoLT: PReSIDENT LINCOLN’S ARMY LAWYER

Born in Breckenridge County, Kentucky, on January 6, 1807, Joseph Holt
obtained his education at St. Joseph’s College and Centre College. He read
law in a law office, began practice in 1831, and rose to prominence as an
attorney. Under President Buchanan, Holt served as Commissioner of
Patents, the Postmaster General and finally as the Secretary of War.
Although he supported Douglas for the presidency, he began a very close
association with Abraham Lincoln upon the latter's election. With the
outbreak of the Civil War, Lincoln became involved with Congressional
leaders in a struggle over war powers. His policies with respect to treatment
of political prisoners were challenged by legislation introduced by Senator
Lyman Trumbull. Lincoln wished to arrest citizens suspected of disloyal
activities and hold them in prison by suspending the writ of habeas corpus.
As a result, the President turned to Holt to promote his policy of military
control over civilian political prisoners or civilians accused of non-military
crimes; Lincoln then appointed Halt Judge Advocate General of the Army
and elevated him to the rank of brigadier general.

Holt set to work to establish the jurisdiction of the “military commission”
so that persons ordinarily not subject to court-martial jurisdiction could be
tried by a military body. Military authorities were thus enabled to arrest and
imprison civilians previously tried exclusively in civil courts. In the Vallandi-
gham case in 1864, the United States Supreme Court “taking its opinion
bodily from the argument of Judge Advocate General Holt” refused to
review the decisions of military commissions. But in 1866, upon the
termination of the war and any need for trying citizens by military bodies,
the Supreme Court in the famous case of Ex parte Milligan held that where
civil courts were available, civilians would not be tried by military authorities.

General Holt continued the practice begun by Judge Advocate General
John Laurance of personally conducting the most sensitive trials. In addition
to the famous trial of General Fitz-John Porter for disobedience of orders,
Holt also prosecuted at the trial of Confederate prisoner of war camp
commandant Henry Wirz.

Soon after the trial and execution of the Lincoln assassins—where Holt
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again played a major role in the prosecution—the general was implicated in
a plot to subvert justice at their trial. A wave of revulsion swept the country
when it became known that there were instances of gross perjury by
government witnesses; that evidence had been suppressed (Holt had
withheld Booth's diary); and that the Judge Advocate General had
purportedly withheld from President Andrew Johnson a recommendation
for clemency in the case of Mrs. Surrau, another convicted assassination
conspirator. Holt spent a great deal of personal effort in auempting to
vindicate himself from what appeared 10 be a spurious accusation.

Prior to his death, President Lincoln had tendered Holt the office of
Attorney General, which he declined. Holt also declined the cabincet position
of Secretary of War offered him by President Grant. Holt was brevetted a
major general for his faithful, meritorious and distinguished services during
the Civil War, and in 1875, at his own request, he was placed on the retired

list of the Army.
e

i # #
It was one day after Holt’s appointment on September 3, 1862,
that JAG records reflect the resignation of John Fitzgerald Lee—a

man who apparently adhered firmly throughout to his former

Lot
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ruling regarding the use of the military commission in domestic
cases.

Under the enabling legislation of 1862, and until the close of
the War Between the States, some 33 officers were appointed in
the newly-created corps of judge advocates. Seven or eight of
these officers were kept on duty in the office of the Judge
Advocate General, while others had field assignments.

Noteworthy among the Union judge advocates were a number
of individuals who became outstanding in their respective fields
after the war: Major John A. Bolles of Connecticut became the
Judge Advocate General of the Navy; Major Henry L. Burnett of
Ohio was prominent in the case of Ex parte Milligan and afterward
an outstanding member of the New York bar and United States
Attorney for the Southern District of New York. Major John A.
Bingham of Ohio was part of the prosecution at the Lincoln
assassination trial. He was also a member of Congress for 18 years
and Minister to Japan for 12 years. While in Congress he was one
of the House managers for the impeachment of President
Andrew Johnson.

* % *

Lawyers IN BLUE
Civil War Prosecutor—Henry L. Burnett

Perhaps the most traveled and widely respected Army prosecutor of the
Civil War was Henry L. Burnett. Like other attorneys who volunteered for
service, Burnett initially served with line units and saw a great deal of
action. In 1863 he was appointed judge advocate of the Department of the
Ohio and Northerp Departments and assigned to the Army of the
Cumberland. At the request of Governor Oliver Morton, Burnett was sent
to Indiana to investigate and prosecute the Indiana treason cases. Burnett’s
reputation soared when Clement L. Vallandigham was convicted by military
commission. He played a significant role in the cases growing out of the
Sons of Liberty Chicago conspiracy to free Confederate prisoners of war.
Burnett was responsible for the conviction of these conspirators when his
argument supporting the jurisdiction of the military body over civilians was
adopted by the court. The case was later to become the landmark Supreme
Court decision of Ex parte Milligan in 1866. In 1865 Burnett was brevetted a
brigadier general and served a further important role as prosecutor with
General Holt in the trial of the Lincoln assassins. Burnett’s penchant for the
prosecution served him well during his many years after the war as a United
Attorney for the Southern District of New York.

John A. Bingham—Orator and Legislator

John A. Bingham rose to prominence as a stump speaker in William
Henry Harrison’s “log cabin, hard cider” campaign. Elected to Congress in
1854, he served continuously as a legislator until 1873, with the exception of
the period of his service as a judge advocate. Bingham’s special role in the
trial of the Lincoln assassins was that of hard-nosed cross-examiner of
defense witnesses. His often quoted summary of the evidence at the trial
likened the rebellion to “simply a criminal conspiracy, and “a gigantic
assassination” in which “Jefferson Davis is as clearly proven guilty ... as is
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John Wilkes Booth, by whose hand Jefferson Davis inflicted the mortal
wound upon Abraham Lincoln.”

Perhaps Bingham’s most notable contribution to the law was his role in
framing the Fourteenth Amendment to the Constitution, but he also was
selected by the House as one of the seven managers to conduct the
impeachment proceeding against President Andrew Johnson. His closing
speech at the President’s trial is noted as one of Bingham's greatest orations.
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Wells H. Blodgett—Judge Advocate Medal of Honor Winner

In 1858 the Judge Advocate General's Corps’ only known recipient of the
Medal of Honor entered the practice of law as a partner in the firm of Judd
& Blodgett in Chicago. When the Civil War broke out, Wells H. Blodgett
enlisted as a private in the 37th Regiment, Illinois Volunteer Infantry. Soon
after, his legal abilities were discovered and he was appointed a judge
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advocate of the Army of the Frontier with the rank of major. A judge
advocate's commission, however, did not keep an officer out of battle.
Blodgett participated in all campaigns of the frontier army in Missouri and
northern Arkansas. For a short time he even served as an infantry brigade
commander in the 4th Division of the 20th Army Corps in Tennessee and
Alabama. His propensity for being in the midst of the action eventually
earned him the nation’s highest award for valor. Blodgeu, apparently on his
own Initiative, approached the enemy’s lines and “with a single orderly,
captured an armed picket of 8 men and marched them in prisoners.” After
the war was over, Blodgett was elected to the state legislature of Missouri
and later served as a state senator.

John Chipman Gray—Harvard Professor
In one of his official reports, General William Tecumseh Sherman of the
Union Army mentions the dispatch of a boat up the Savannah River on an
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I cannot recall.” The officer was Major John Chipman Gray and Sherman’s
description matches Gray’s modest demeanor and penchant for anonymity.

A graduate of Harvard College and the Harvard Law School, Gray’s
Unionist fervor led him to join the 41st Massachusetts Volunteer Infantry as
a second lieutenant in 1861. He was placed on the staff of Brigadier
General Gordon at Harpers Ferry and served with the Army of the Potomac
during the Peninsular Campaign. In July of 1864, Gray was appointed a
judge advocate and major on the staff of General Foster and later with
General Gillmore, both of whom commanded - the Department of the South
during the last months of war. Of his new position as judge advocate, Gray
wrote John C. Ropes, his future law partner:

It is singular that I should have been two years an aide-de-camp
on the staff of a fighting brigadier without hearing a bullet
whistle, and within two months after becoming the legal advisor of
?_supposed sleeping department, I should be in the midst of a hot
ire.

Apparently Major Gray’s service as an Army lawyer led him frequently
into the fray. Upon termination of the fighting, Gray returned to Boston
and commenced the practice of law with Ropes. Together the two attorneys
founded the American Law Review.

Appointed a lecturer at the Harvard Law School, Gray has been identified
with the case method of teaching law although he at first adhered to the
time-honored practice of lecturing. Gray continued to practice law as a
means of becoming a more efficient teacher. Most of his cases dealt with
real property, charitable trusts and quasi-public educational corporations,
never of a sensational order and the public knew little of his legal
attainments. Nevertheless, the Harvard faculty recognized his superior
teaching abilities and he was appointed Story Professor of Law and later still
the Royall Professor Emeritus. John Chipman Gray is perhaps best known
for his contributions to legal literature: Restraints on the Alienation of Property
(1883) and The Rule Against Perpetuities (1886) which became the standard
text on that area of property law.
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* #* *
Judge Advocate General Holt’'s Confederate counterpart was

* *® *
LawvErs 1N Gray
Albert Taylor Bledsoe—Chief Confederate Lawyer

The Confederate counterpart of the Union Army’s Judge Advocate
General was the Chief of the War Office and later the Assistant Secretary of

Albert Bledsoe, Assistant Secretary of War of the Confederacy.
He is probably best known for founding the Southern Review.
Among the large number of attorneys who served the Southern
cause were: John A. Campbell, appointed an associate justice of
the United States Supreme Court by President Pierce, who
administered Confederate conscription law and reviewed various
courts-martial; John Singleton Mosby (“The Gray Ghost”), who
with his rangers, was noted for his many daring Civil War raids;
Jubal ‘A. Early, best remembered for his attempt to capture the
Union capital in Washington; and a number of other legislators
and judges.
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War. Professor Albert Taylor Bledsoe, as the first chief of the war office,
was responsible for Departmental review of court-martial proceedings. An
1830 graduate of the United States Military Academy, Bledsoe was a cadet
with Jefferson Davis and Robert E. Lee. For a time, he practiced law in
Springfield, Illinois, in the same courts as Lincoln and Douglas, but
succumbed to a desire for the profession of teaching and thereupon
accepted a position at the University of Virginia. As a colonel in the
Confederate Army, Bledsoe was sent to England at the outbreak of the Civil
War to influence British opinion for the southern cause. His deep emotion
and Confederate fervor were voiced long after the end of the war when he
edited the Southern Review. As the fiery protagonist of a lost cause, his
writings represented the attitudes of the unreconstructed southerner in the
magazine dedicated to “the despised, disfranchised, and downtrodden
people of the South.”
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John A. Campbell—Supreme Court Justice . . . and Other Confederate JA’s

John A. Campbell of Alabama succeeded Albert Taylor Bledsoe as the
head of military justice in the Confederate cabinet. A graduate of West
Point and member of the Alabama bar, Campbell had achieved a nationwide
reputation for his legal attainments by 1853. At the age of 42, he was
appointed an associate justice of the United States Supreme Court by
President Pierce. At the beginning of the war, Judge Campbell stepped
down from his seat on the Court and took up the practice of law in New
Orleans. Upon Bledsoe’s resignation, Confederate Secretary of War Ran-
dolph prevailed upon Campbell to accept the War Office post. During his
two and half years as the Assistant Secretary of War he paid special
attention to the administration of conscription laws in addition to reviewing
court-martial proceedings. Campbell was a member of the unsuccessful
peace commission which met with Lincoln and Seward at Hampton Roads.
After the war he founded a lucrative law practice and argued several
notable cases before the Supreme Court.

Some other notable attorneys who wore the Confederate gray served the
South as leaders of infantry and cavalry. A lawyer who practiced at Rocky
Mount, Virginia, until the outbreak of the Civil War, Jubal A. Early reached
the rank of lieutenant general and is most noted for his attempt to capture
the Union capital at Washington. The “Gray Ghost,” John Singleton Mosby,
leader of partisan rangers and noted for his daring capture of General
Stoughton and 100 others at the Fairfax Court house, acted as a judge and
administrator of the Confederacy in Northern Virginia. After the war, he
practiced law at Warrenton, Virginia, and served in the Department of
Justice.

* * *

With a few modifications—none affecting the types of courts-
martial—the Confederate Provisional Congress adopted the Arti-
cles of War and' the Army Regulations of the United States to
constitute the military law of the Confederate Army.

The jurisdiction of the courts-martial under the Articles of War
extended to all officers and enlisted men in the service of the
Confederate States, whether of the Regular Army, the Provisional
Army, the Volunteers, or the Militia. The judge advocate, or some
person deputed by him or the appointing authority, prosecuted in
the name of the Confederate States, but in a limited sense he also
represented the accused. He summoned the necessary witnesses,
organized the courts-martial by swearing in the members of the
court, and was then sworn in himself by the president of the
court. When a prisoner refused to plead, the trial proceeded as if
he pleaded not guilty. The accused had the right to challenge any
member for cause. Witnesses were examined on oath or affirma-
tion. Except in capital cases, the deposition of nonmilitary
witnesses could be taken before a justice of the peace and read in
evidence, provided both the prosecutor and the accused had due
notice of the taking. The president of the court-martial conducted
the court, speaking for it where the rule was prescribed by law,
regulation, or its own resolution. He kept order and conducted
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business, securing to all members equality in deliberation. In
balloting, the voting began with the junior member and pro-
ceeded in inverse order of seniority. The findings and sentence in
noncapital cases were fixed by a simple majority of the court; but
concurrence of two thirds of the members was necessary to the
imposition of the death penalty. Sentence was carried into effect
upon approval of the proceedings by the appointing authority,
save in cases affecting a general officer and, in time of peace only,
affecting loss of life or commission. In the excepted cases,
Presidential approval was required. The power to order sentences
into execution carried with it power to pardon the offender or to
mitigate the punishment.

Every court-martial was required to keep a complete and
accurate record of each case. The proceedings had to show that
the court was organized according to law; that the court and
judge advocate were sworn in the presence of the accused; and
that previously the accused had been interrogated and responded
on the matter concerning any objection to members of the court.
A copy of the appointing order was incorporated into the
proceedings. No recommendation could be included in the body
of the sentence. Only members concurring in the recommenda-
tions signed them. The evidence and documentary exhibits,
properly identified, were stitched to the proceedings. The original
copy, duly authenticated by the signatures of the president of the
court and the judge advocate, were forwarded to the adjutant and
inspector general of the Army, War Department, Richmond,
Virginia, with the cover marked “Judge Advocate.”

In the fall of 1862, General Lee recommended the establish-
ment of a new type of military tribunal, a permanent court in
each Army corps. An act passed by the Confederate Congress
provided for the organization of one military court in each Army
corps, to be composed of three judges with the rank of colonel
and one judge advocate with the rank of captain. Jurisdiction of
the courts extended to all offenses cognizable under the Rules
and Articles of War, offenses proscribed by a law of the State or
the Confederate States and to all offenses cognizable under the
customs of war. Although the establishment of the permanent
court system did not preclude appointment of courts-martial by
proper authority, the tendency of the Confederate legislature was
to vest exclusive jurisdiction over most crimes in the permanent
courts.

President Jefferson Davis selection of personnel for the military
court system is worthy of note. While the judges were generally
chosen for their judicial attainments, preference was given, as far
as the range of choice permitted, to those who had been wounded
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or disabled in the military service. Among the latter may be
mentioned James Conner, member of the military court for the
Second Army Corps of the Army of Northern Virginia. Conner
had been wounded while commanding a brigade as a senior
colonel in Ambrose P. Hill's division. In civilian life he was
Confederate States attorney for the District of South Carolina.

Because of the import of the Civil War upon the American
conscience, a development took place which would have as
profound and lasting effect upon the other civilized nations of the
world as the United States Constitution itself has had during the
past two centuries. The unique experience of Americans fighting
Americans, alienated not by economic status or class but rather by
ideals and geography, brought about a keen awareness of the
nature of a war now being visited upon relatives and fellow
countrymen, rather than just upon a faceless “enemy.” Thus, for
the first time a need was felt for uniform guidance relating to the
laws of war for the Army in the field.

Until that time there had been no uniform treatise to guide
either commanders or men in the field. The Union Commander,
General Halleck, called upon Dr. Francis Lieber, professor of
international law at New York’s Columbia Law School, to prepare
guidance on the law of war. In 1862 Dr. Lieber responded with a
treatise on guerrilla warfare. One year later, as principal drafts-
man on a five-member revision committee, Lieber devised new
regulations on the usages of war—subsequently adopted by the
United States as the Instructions for the Government of Armies of the
United States i the Field, gveneral Orders }:Io. 100 (April 24, 1863).

%
Dr. Francis LieBer: FATHER OF A JUDGE ADVOCATE GENERAL AND THE Laws
oF War

Ironically, the first attempt to codify the laws and usages of war for the
guidance of the United States Army was made by an outcast of the Prussian
autocracy. The Instructions for the Government of Armies of the United States in the
Field, General Orders No. 100 (April 24, 1863) has become known as the
Lieber Code in honor of its principal draftsman, Dr. Francis Lieber.

Francis Lieber was born in Berlin, Germany, on March 18, 1800. After
receiving his Ph.D. from Jena in 1820 and a short participation in the Greek
War of Independence, he was arrested in Berlin on charges of political
disaffection. Upon the intercession of the Prussian Ambassador to Rome, he
was released after a confinement of six months. In 1826 Lieber made his
way secretly to England and then to the United States.

Shortly after his arrival in America, Lieber became a naturalized citizen
and embarked on a career of distinguished accomplishment. He devised a
plan for the publication of an encyclopedia and soon thereafter founded
and edited the Encyclopedia Americana (1829-1833). His work brought him
into contact with leading educators and lawyers and secured for him a
position “as Professor of History and Political Economy at South Carolina
College (now the University of South Carolina). Later, from 1865 until his
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death in 1872, Dr. Lieber.taught international law, civil law and common
law at the Columbia Law School in New York.

The American Civil War struck Lieber, as it did many Americans, as a
personal tragedy. His three sons fought in the conflict: Oscar Montgomery
Lieber eventually died of wounds received while fighting for the Confeder-
acy; Hamilton Lieber, a Union Volunteer lost an arm at Fort Donelson.
However, Guido Norman Lieber, who fought in the Union infantry, later
served as the Army’s Judge Advocate General.

Dr. Lieber’s selection by General Halleck (himself a student of interna-
tional law) proved ‘to be a worthy one. As a preamble to his monumental
work,. Dr. Lieber wrote Guerilla Parties Considered with Reference to the Laws
and Usages of War. The product of Secretary Stanton’s revision group—
composed of Lieber and Generals Cadwalader, Hartsuff, Hitchcock and
Martindale—was transmitted to General Halleck on February 20, 1863,
barely two months after the beginning of the project. The work of Lieber,
with some additions and omissions by the “generals of the board” under the
command of Major General Hitchcock, was adopted by the United States as
the Instructions for the Government of Armies of the United States in the Field,
General Orders No. 100 (April 24, 1863).

General Order No. 100—since known as the Lieber Code—consisted of 10
sections dealing with such topics as military necessity, retaliation, prisoners
of war, hostages, spies, exchanges of prisoners, and flags of truce. Of special
significance was the fact that the Lieber Code was not confined to the
conflict which occasioned it—being generally adopted by the German
government for the conduct of hostilities in the Franco-Prussian War. But
most importantly, Dr. Lieber’s classic legislation had a profound influence
on the drafters of the Hague Convention of 1899 Respecting the Laws of
War and, later, on the Hague Regulations of 1907.

The “Lieber Code” represented the first codification of the laws of war
issued to a national army for its guidance and compliance.

* * *

Aside from advances in the formulation of laws of war, the
Civil War brought a number of other changes in American
military law. Until 1863, the Articles of War did not include
common law crimes of violence unless they were prejudicial to
“good order and military discipline.” The Civil War Draft law of
March 3, 1863, included what was to become Article of War 58 in
the 1874 revision. It read:

In time of war, insurrection, or rebellion, larceny,
robbery, burglary, arson, mayhem, manslaughter, mur-
der, assault and battery with an intent to kill, wounding,
by shooting or stabbing, with an intent to commit
murder, rape, or assault and battery with an intent to
commit rape, shall be punishable by the sentence of a
general court-martial, when committed by persons in
the military service of the United States, and the
punishment in any such case shall not be less than-the
punishment provided, for the like offence, by the laws
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of the State, Territory, or District in which such offence
may have been committed.

As the War of Rebellion wound down, two other historic trials
received national attention. Judge Advocate General Holt and
several of his Army lawyers, figured prominently in the Lincoln
assassination trials, and the case against the commandant of the
Confederate prison camp at Andersonville, Georgia.

% % "

THE LINCOLN AssassINATION TriaLs

In the spring of 1865, the shattered armies of the Confederacy were
dissolving. Lee had surrendered to Grant at Appomattox on April 9, and
though Joe Johnston and Kirby Smith were still holding out in the deep
South, everyone knew that the Civil War was over. When General Grant
arrived in Washington, Mrs. Abraham Lincoln arranged a theater party for
the General and reserved boxes for the evening of April 14th at Ford
Theater where Our American Cousin was playing. Although the Grants
unexpectedly decided to go on to New Jersey, the Lincolns attended the
play. During the third act, a man wearing a black slouch hat, dark clothing
and spurred riding boots entered the theater and gained entrance to the
President’s box. Shortly thereafter, a pistol shot rang out. The intruder in
black leapt from the balustrade to the stage landing heavily on and injuring
his left foot, but was able to make his way into the wings. The audience was
stunned and perhaps did not realize they had witnessed the assassination of
Abraham Lincoln.

Less than a month later, eight of the suspected conspiratiors in the
assassination of the President were brought to trial before a military
commission. Ironically, the man who fired the fatal shot, John Wilkes Booth,
never appeared in court—he had been pursued by federal troops to the
farmlands of the lower Potomac and trapped in a burning barn of the
Garrett farm where he died of gunshot wounds on April 26th. On May 9,
1865, the trial of the assassination conspirators began. Judge Advocate
General Holt acted as prosecutor with his two able assistants Henry L.
Burnett and John Bingham. As expected, the evidence presented against the
conspirators Payne, Herold and Atzerodt left no doubt that they were
doomed. Arnold, O’Laughlin and Spangler were less deeply implicated in
the plot to kill the President. It appeared that Mrs. Surratt and Dr. Mudd
stood a fair chance of receiving light sentences.

As in the other Civil War trials of civilians by military commission, the
defense attorneys presented cogent arguments against the jurisdiction of the
courts. However, the authority of the military body to convict civilians was
not seriously considered by the federal courts or government legal officials
until Ex parte Milligan was decided by the Supreme Court in 1866.

After the defense attorneys presented their case, Special Judge Advocate
Bingham summed up for the prosecution. When he finished, the commis-
sion deliberated for two days and presented its findings and sentences.
Herold, Payne and Atzerodt, accomplices in the murder, were sentenced to
death. O’Laughlin, Arnold, and Dr. Mudd were sentenced to imprisonment
at hard labor for life. Spangler got off with a six-year sentence. But what
caused the greatest sensation was a death sentence for Mrs. Surratt. Five
members of the commission signed a petition requesting the President to
commute her sentence. What happened to this petition is the source of
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figure 19

LincoIN AsSASSINATION COMMISSION

much controversy. General Holt maintained that he delivered the petition
for clemency to President Johnson who rejected it. Johnson later denied
having seen it. In any case, the four prisoners condemned to death were
hanged in the courtyard of the Old Penitentiary Building on July 7, 1865.
Holt attempted throughout the remainder of his life to vindicate himself
from Johnson's charge.

THe TriaL oF HENRY WIRZ—ANDERSONVILLE COMMANDANT

Months before the last Union prisoner left Andersonville the Confederate
prison camp had become the subject of bitter controversy. In the late
summer and early fall of 1864 reports of cruelty to prisoners of war were
widely circulated in the North. The northern press drew attention to
accounts of horrible conditions and fictionalized stories of fiendish rebel
guards who subjected prisoners to inhuman tortures. Soon the northern
public and the Union Army clamored for revenge.

When the Civil War ended in 1865, the Commandant of the Anderson-
ville camp elected to remain near the Georgia stockade with his family.
Cognizant of the threat to his safety from those prisoners he had released,
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THE ANDERSONVILLE HELL-HOLE

Henry Wirz wrote to General James H. Wilson, the Union commander at
nearby Macon, requesting protection. Wirz contended that he had acted
under orders and should not be held accountable for the Andersonville
tragedy. General Wilson responded by ordering Wirz's arrest. Captain
Henry E. Noyes took Wirz to Washington where he was confined in the Old
Capirtal Prison to await trial.

On August 23, 1865, a military commission convened for the trial of
Captain Wirz. He was charged with conspiracy to “impair and injure the
health and to destroy the lives ... of large numbers of federal prisoners at
Andersonville” and “murder, in violation of the laws and customs of war.”
General Lew Wallace (author of Ben-Hur) was appointed president of the
commission and Colonel N. P. Chipman served as its judge advocate. At one
point in the trial Colonel Chipman summed up the horror of prison life in
Wirz's camp:

The closest scrutiny of the immense record of this trial will
show that, up to the very close of that prison, there were no steps
taken by the rebel government, by General Winder, or by any of
the officers of his staff clothed with proper authority, to alleviate
in any material particular the great sufferings of that place. You
will remember l]?m uniform testimony of the medical officers, as

65
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well of the prisoners who remained there during the winter of
1864-65, that there was no perceptible change in the condition of
the prison, and an examination of the hospital register will show
that the mortality even was greater durinF that period, in
proportion to the number of prisoners confined, than it was
during the months of its most crowded condition. From the prison
journal, kept by the prisoner himself, we find that in September,
the mean number of prisoners being seventeen thousand, the
deaths were two thousand seven hundred; in October, the mean
strength being about six thousand seven hundred, the number of
deaths was one thousand five hundred and sixty—nearly one out
of every five; in November the mean strength being two thousand
three hundred, the deaths were four hundred and eighty-five;
while those who remained to the very close—till the prison was
broken up, are described by General Wilson and others as having
been “mere skeletons”—"shadows of men.” Nor must it be
forgotten that the marks of this cruelty were so indelibly stamped
upon its victims, that thousands who survived are yet cripples, and
will carry to their graves the evidence of the horrible treatment to
which they were subjected. The surgeons of our Army who treated
these shadows of men when they arrived within our lines at
{acksonville and Hilton Head tel{ you of hundreds who died

efore they could be resuscitated; of others permanently disabled;
of others, on their partial recovery, being started upon their way
homeward and being treated at Annapolis.

Henry Wirz was found guilty and sentenced to death by the commission.
He was hanged on the 10th of November 1865. General Holt, in his report
to the President on the trial, was later to comment:

The annals of our race present nowhere and at no time a
darker field of crime than that of Andersonville, and it is
fortunate for the interests alike of public justice and of historic
truth, that from this field the veil has been so faithfully and so
completely lifted. All the horrors of this pandemonium of the
rebellion ‘are laid bare to us in the broad steady light of the
testimony of some 150 witnesses who spoke what they had seen
and heard and suffered, and whose evidence, given under oath
and subjected to cross-examination and to every other test which
human experience has devised for the ascertainment of truth,
must be accepted as affording an immovable foundation for the
sentence pronounced.

In 1866, the United States Supreme Court finally closed the
door on a divisive wartime issue that extended back to John
Fitzgerald Lee’s days as Judge Advocate of the Army. In
December of that year, the jurisdiction of the military commission
was narrowly defined in the case of Ex parte Milligan. Prior to that
ruling, military commissions had indiscriminately exercised juris-
diction over anyone when the various military departments were
brought under martial law, and when the ordinary criminal
jurisdiction of the state and federal courts was suspended, or the

~ offense was not cognizable by the courts in session. The Supreme
Court held that a citizen, not connected with the military and
residing in a state where the courts were open and in the proper
exercise of their jurisdiction, could not, even when the writ of
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habeas corpus was suspended, be tried, convicted or sentenced
other than by the ordinary courts of law.
* * %
THE INDIANA TREASON TRIALS

During the Civil War the rumors were constant and pervasive that there
existed in the Northwest and in the border states secret societies. Such
names as “Knights of Malta,” “Circle of Honor," “Corps de Belgique” and
“Knights of the Golden Circle” were heard. Their organization was loose but
included much of the pro-Confederacy population. It included those who
did not wish to fight for the South but opposed the abolition of slavery, the
states’ rights advocates, the opponents of the draft and a large number of
the generally disaffected. As the movement mushroomed, the Administra-
tion grew panicky. It was widely believed that the Knights of the Golden
Circle maintained a spy service for the South and had cooperated with
Morgan in his raid into the Northwest.

In the Chattanooga Daily Rebel of March 13, 1863, there appeared a letter
which set forth a plan for an alliance between the Confederacy and the
states of the northern Mississippi Valley—it was indeed a plan for a
Northwest Confederacy. Needless to say, the federal government was jittery.
In January of 1862 Senator Hendricks of Indiana added fuel to the fire
when he also threatened a Northwestern Confederacy. The plan was not
beyond comprehension. Why should not the Northwest, dissociated from
New England and the Atlantic Coast states by tradition and economics break
away as a separate confederacy?

By mid-1864, a plot to prolong the war had been formulated by the Sons
of Liberty. A simultaneous armed rebellion in the states of Illinois, Ohio,
Indiana, Missouri and Kentucky was to take place on the Fourth of July,
1864. The plan was to seize the federal arsenals at Columbus, Ohio, at
Indianapolis, Indiana, and at Chicago, Alton, and Rock Island, Illinois. Its
next step called for the freeing of the Confederate prisoners in the camps at
these places and—with the aide of the population—to march through the
states, overthrow the state governments, and set up new provisional
governments and so draw Sherman northward from the south. When the
first plan was postponed due to the arrest of key conspiracy figures, the
leaders decided that Chicago was to be the center of the uprising. With the
Democratic National Convention in session on August 29, 1864, Clement
Vallandigham was to be arrested after the delivery of an arousing speech
thereby inciting the Confederate sympathizers to rebellion. But federal
agents were alerted to the plot by their discovery that arms to be used in the
uprising were being shipped from New York to Indianapolis as Sunday
school books. Soon after, Harrison H. Dodd, Grand Commander of the
Sons of Liberty in Indiana, was arrested by soldiers under the command of
General Carrington. Among the other prisoners incarcerated at Indianapolis
were William A. Bowles, Lambdin P. Milligan, Stephen Horsey, Andrew
Humphreys, Horace Heffren, and T. A. Bingham. Secretary of War Stanton
was resolved to strike terror into the hearts of the Northwest traitors and he
ordered them to trial by military commission.

Accordingly, on September 17, 1864, Harrison H. Dodd was brought
before a military commission at Indianapolis. But before judge advocate
Major H. L. Burnett had finished with the prosecution, Dodd had let
himself down from a window in the federal post office building and escaped
to Canada. Major Burnett rested without introducing any further proof and
the commission, headed by Brigadier General Silas Colgrove, after hearing
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arguments by Dodd’s counsel found Dodd guilty of treason and sentenced
him to death.

The trial of the remaining five soon followed. The most dramatic part of
this celebrated case came when Horace Heffren, who had stood as a
defendant, took the stand as a witness for the prosecution. Unbeknownst to
his attorney, Cyrus Dunham, Heffren turned against his four codefendants
for a promise of immunity from Major Burnett. Heffren’s subsequent
testimony—relating to meetings of the Sons of Liberty, the plot to overthrow
the Indiana state government and plans to hold Governor Morton hostage—
deeply incriminated the remaining conspirators. In this proceeding, as in
the Vallandigham case, Burnett was faced with the question of jurisdiction
of the military commission. The ultimate question, resolved favorably to the
government, was whether the power to suspend the writ of habeas corpus
belonged to the President or to Congress. The commission then found
Horsey, Milligan, Bowles and Humphreys guilty. Humphreys was paroled,
but the other three were sentenced to death. It appeared that the three
would receive executive clemency wheh, upon review of the sentencing,
Lincoln remarked that “none of us wapnt any more killing done.” Unfortu-
nately, the assassination of President Lincoln threw Andrew Johnson into
the Presidency before final review was completed. Johnson had already
made his position clear:

I hold that robbery is a crime, that rape is a crime; treason is a
crime and crime must be punished. Treason must be made
infamous and traitors must be impoverished.

It was no surprise when General Order No. 27 was issued at Indianapolis
on May 9, 1865, stating that each of the prisoners “will be hanged by the
neck until he be dead on Friday, the 19th of May, 1865.” Gallows were
constructed and final preparations for the execution were completed when,
three days before the appointed hour, Johnson commuted the sentences to
life imprisonment. Although relieved by the reprieve, the prisoners peti-
tioned the federal courts for a rehearing and shortly thereafter the United
States Supreme Court heard the case of Ex parte: In the Matter of Lambdin P.
Milligan now popularly known as Ex parte Milligan. This landmark decision,
although frequently criticized for failing to deal directly with the problems
of martial law, laid down the broad rule that the operation of the civil courts
and the ordinary procedure of grand jury presentment and jury trial can at
no time be rightly suspended unless the civilian. government is paralyzed.

*® * *

Congress, by the Act of March 2, 1867, answered the court in
Ex parte Milligan by empowering district commanders to substitute
in the rebel states, for the trial of all criminals, military
commissions in the place of civil courts. A citizen of Texas, James
Weaver, was tried under this authority by a military commission
for murder, and sentenced to be hanged. At the time the local
courts were In session and an indictment was pending against him
before the state courts for the same offenses. The question as to
the jurisdiction of the military commission was submitted to the
Attorney General, who decided in the affirmative. He said,
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The rights of war do not necessarily terminate with
the cessation of actual hostilities. I have no doubt that it
is competent to the nation to retain the territory and
the people which have once assumed a hostile and
belligerent character, ‘within the grasp of war’ until the
work of restoring the relations of peace can be
accomplished, and that it is for Congress, the depart-
ment of the national government to which the power to
declare war is entrusted by the Constitution, to deter-
mine when the war has so far ended that the work can
be safely and successfully completed.

The establishment of the Bureau of Military Justice, like much
other legislation relating to the wartime staff and line of the
Army, was continued in operation by a section of the Act of July
28, 1866, fixing the “Military Peace Establishment.” Section 12 of
the Act authorized the Bureau composition at “... one Judge
Advocate General, with the rank, pay, and emoluments of a
brigadier general, and one Assistant Judge Advocate General,
with the rank, pay, and emoluments of a colonel of cavalry ...”
In regard to judge advocate officers, that same section (as
amended by the Act of February 25, 1867) provided as follows:

Of the Judge Advocates now in office there may be
retained a number not exceeding ten, to be selected by
the Secretary of War, who shall perform their duties
under the direction of the Judge Advocate General.

This legislation gave these judge advocates the status of
permanent officers of the Regular Army. The number of judge
advocates was fixed at eight and the filling of vacancies was
authorized by the Act of April 10, 1869.

In May of 1872, General Holt described the duties of his office
thusly:

These duties may be enumerated under five heads:
1. The review and revisal of, and reporting upon, cases
tried by military courts, as well as the receipt and
custody of the records of the same. 2. The reporting
upon applications for pardon or clemency preferred by
officers and soldiers sentenced by court-martial. 3. The
furnishing of written opinions upon questions of law,
claims, etc., referred to it by the Secretary of War, or by
heads of bureaus, department commanders, etc., as well
as in answer to letters from officers of courts-martial
and others. 4. The framing of charges, and the acting
by one of its officers, in cases of unusual importance, as
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judge advocate of military courts. 5. The direction of
the officers of the corps of judge advocates . . .

While the review, etc., of military records is specified
in the statute law as the most conspicuous duty of the
judge advocate general, this is not, in fact, his only
important duty. ... a leading part of these duties,
certainly since the establishment of the office in 1862,
has been the preparing and furnishing of legal opinions
upon various subjects of military law and administration
constantly arising in the War Department and in the
Army. . ..

Of the questions upon which opinions are given by
the judge advocate general, some—often at his sugges-
tion—are subsequently submitted to the Attorney Gen-
eral, but the great mass are at once acted upon by the
Secretary of War.

These statements summarize the developments since 1849 and
mark completion of the passage from predominantly prosecutorial
duties to the threshhold of Total Legal Service.
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The Classical Period of Military Law

This period has been delineated as much for developments in
the military society generally as for its significance in the
maturation of the Corps and the law it practiced. Congress
reduced the Army’s strength in 1874 to 25,000 men, despite its
missions in Mexico (Maximillian’s threat) the South (Reconstruc-
tion) and the West (the Indian Wars). The Army was appropri-
ately described as a vast police force during the period because it
was strung out in company and detachment-sized units along all
the frontiers (10 regiments of cavalary were divided among 55
posts). This fragmentation caused training deficiencies, promotion
stagnation and disorganization for which high prices would be
paid in Cuba, China and the Phillipines over the turn of the
century.

There were, however, bright spots. General, then President,
Grant began efforts to reorganize the War Department and the
Army. He was not completely successful, but was able to bring
attention in Congress to the unworkable arrangement from Civil
War days under which the Commanding General of the Army
commanded the tactical troops, but the Secretary of War con-
trolled all the services of supply and support. Also during this
period the great Army schools system was begun, one cornerstone
being the School of Application for Infantry and Cavalry at Fort
Leavenworth, Kansas. Established in 1881, it became the U.S.
Army Command and General Staff College, the fountain of Army
doctrine and training ground for its senior commanders.

1874 was the year for a major revision and compilation of
United States statutory law as the “Revised Statutes of the United
States.” That general work encompassed both a reorganization of
the Army Staff and renewal of the Articles of War.

The Articles of 1806 had remained in force (except for minor
amendments) for nearly 70 years—encompassing the War of
1812, the Mexican War, the Civil War and part of the Indian
Wars. Although technically a formal revision of the Code,
consisting of 128 articles, the Act of June 22d, 1874 was mainly a
rearrangement and clarification of the 1806 enactment. Winthrop
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tells us that the provision of 1806 authorizing the detailing of
Judge advocates as prosecutors was clarified by this simpler
provision stating that “officers who appoint a court-martial shall
be competent to appoint a judge advocate for the same.” This
provision established as law what had been not only construed as
authority, but also as a requirement, for appointment of a judge
advocate whenever a general court-martial was convened. (It took
some five more years before the Article was applied with equal
force to all levels of courts-martial.) This 1874 revision also gave
legislative authority for another wartime tribunal—the field offi-
cer's court—which had been born between the time of the 1806
Code and this revision, and enacted into permanent law the 1863
Draft Act’s extension of court-martial jurisdiction over “common
law” offenses in time of war.

A day after the revision of the Articles, the Act of June 23,
1874, “reorganizing the several staff corps of the Army,” declared:

That the Bureau of Military Justice shall hereafter
consist of one Judge Advocate General, with the rank,
pay, and emoluments of a brigadier general, and the
said Judge Advocate General shall receive, revise, and
have recorded the proceedings of all courts-martial,
courts of inquiry, and military commissions, and shall
perform such other duties as have been heretofore
performed by the Judge Advocate General of the
Army. In the corps of Judge Advocates no appointment
shall be made as vacancies occur until the number shall
be reduced to four, which shall thereafter be the
permanent number of the officers of that corps.

The practical effect of these restrictive provisions was to
discontinue—after the term of the then incumbent—the office of
Assistant Judge Advocate General which had been created in
1864 and was continuously occupied by William McKee Dunn.
Colonel Dunn’s incumbency as assistant ended when he succeeded
Joseph Holt, who retired on December 1, 1875, after 13 years as
Judge Advocate General. .

* *
BriGapiER GeNERaL WiLLiaM McKee Dunw, JupGe ApvocaTE GENERAL
(1875-1881)

The seventh Judge Advocate General of the United States Army was
Brigadier General William McKee Dunn, who succeeded Brigadier General
Joseph Holt in 1875. General Dunn, a native of Hanover, Jefferson County,
Indiana, received his college education at Indiana University. In 1835 he
earned his A.M. from Yale University. Upon completing his education,
Dunn entered the practice of law in Madison, Indiana, and later became an
active participant in state politics. He represented his county in the state
legislature and was a delegate to Indiana’s State Constitutional Convention.
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In 1859 he entered the national political scene, serving as a representative
from Indiana to the United States Congress. During the 37th Congress
General Dunn acted as Chairman of the Congressional Committee on
Patents.

With the commencement of the Civil War, in addition to his political
responsibilities, he served from June to August 1861, as aide-de-camp to
General McClellan. The Congressional elections for the 38th Congress saw

figure 21

WiLLiam McKee DunN: TJAG, CONGRESSMAN AND CHRONICLER OF
JAGD HisTory

General Dunn lose his seat in the House, but President Lincoln, realizing
him to be a capable leader, did not permit him to leave public life. The
President ultimately appointed him a judge advocate in the expanding
Judge Advocate General's Department. In June 1864, General Dunn was
appointed Assistant Judge Advocate General with rank of lieutenant colonel,
and at the close of the War he was breveted a brigadier general for his
faithful, meritorious, and distinguished service.



74

After the War, Congress retained 10 of the 30 wartime judge advocates
and the offices of Judge Advocate General ang Assistant Judge Advocate
General. General Dunn continued to serve as Assistant Judge Advocate
General until he became Judge Advocate General in 1875. While in office,
General Dunn wrote A Sketch of the History and Duties of the Judge Advocate
General’'s Department, United States Army (1876 & 1878) which vividly
portrayed the growth of the Department from the Revolutionary period to
1875 and included a statistical appendix listing the various statutes affecting
the Department’s strength.

By January 1881, General Dunn had completed 18 years of service in the
United States Army. He retired to Fairfax County, Virginia, where he lived
until his death in 1887.

% % *

During General Dunn’s tenure, the Department strength was
returned to the former figure of eight men, in 1878. It was Dunn
who oversaw the inquiry into the massacre of General Custer’s
forces in the Dakotas and it was one of his subordinates—Colonel
W. A. “Will” Graham—to whom we are indebted for much that is
factual about both Custer and Reno. In addition to performing
duties in the Bureau in connection with these events, Colonel
Graham wrote two standard works, The Custer Myth and The Baitle
of the Little Big Horn.

% & %

Tue Reno Court oF INQUIRY

The Battle of the Little Big Horn, in which the popular and spectacular
General George A. Custer, together with every officer and man of five
companies of the 7th Cavalry were exterminated by hostile Indians,
occurred on the 25th and 26th of June 1876. Few events in American
history have more profoundly shocked the American people, or have caused
more controversial discussion and debate. Almost immediately after news of
the disaster reached the press and public, efforts to find the responsible
parties were initiated in many quarters.

Failing in attempts to pin the blame on General Terry, who was in general
charge of the operation, and on the morning of the 27th relieved the
survivors of the regiment, Custer’s partisans turned upon Major Marcus A.
Reno, the regiment’s second in command, and upon Captain Frederick W.
Benteen, the senior captain, to both of whom were assigned three-company
battalions on the 25th of June. Despite their desperate struggle some four
miles distant from Custer’s battlefield, Reno and Benteen were accused of
cowardly failure to go to his relief. Reno’s chief critic, Frederick Whittaker
demanded that a court of inquiry be convened to settle the issue once and
for all. When Major Reno concurred in the demand, a court was convened
at Palmer House, Chicago, on the 13th of January 1879, to determine
whether Reno’s conduct at the Little Big Horn was cowardly or incompe-
tent.

In an exchange with the recorder (acting judge advocate) First Lieutenent
Jessee M. Lee, Reno testified as to his relations with General Custer:

Q. The question is, did you go into that fight with feelings of
confidence or distrust.
A. My feelings toward Gen. Custer were friendly.
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Q. Iinsist that the question shall be answered.

A, Well, sir‘, I bad nown Gen. Custer a long time; and I had no
(:;:nﬁdencc in his ability as a soldier, I had known him all through
the war.

Despite Reno's lack of confidence in his commander, the evidence tended
to show that Major Reno was not guilty of cowardice. Judge Advocate
General William McKee Dunn’s report to the Secretary of War described the
situation:

The object of Gen. Custer in detaching Major Reno is shown to
have been to attack the Indians simultaneously on opposite sides
of their encampment or village. Their number appears to have
been far greater than Gen. Custer imagined, and very far in excess

figure 22
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of the force under his command. On Major Reno arriving within
striking distance, he appears to have attacked at once, but bein,
met by overwhelming numbers, was compelled to fall rapidly bac
and intrench himself on the summit of a hill a short distance from
the battle field. This hill was four and a half miles by measure-
ment from the point at which Gen. Custer lost his life. Faint firing
from the direction of Custer’s command was heard by some, but
not by all, of Major Reno’s detachment. But the testimony makes it
quite clear that no one belonginé to that detachment imagined the
possibility of the destruction of Gen. Custer’s troops, nor, had this
idea suggested itself, does it seem to have been at any time within
their power, fighting as they were for life under the attack of a
body of Indians vastly outnumbering them, to go to his assistance.
The common feeling was at the time one of anger with Gen.
Custer for sending them into so dangerous a position and
apparently abandoning them to their fate. The suspicion or
accusation that Gen. Custer owed his death and the destruction of
his command to the failure of Major Reno, through incompetency .
or cowardice, to go to his relief, is considered as set at rest by the
testimony taken before the present court.

The court of inquiry did indeed find that:

The conduct of the officers throughout was excellent and while.
subordinates in some instances did more for the safety of the com-
mand by brilliant displays of courage than did Major Reno, there was
nothing in his conduct which requires animadversion from this
Court.

* * ®

Judge Advocate General Dunn retired on January 22d, 1881.
As there was no Assistant Judge Advocate General during this
period, the senior office member served briefly as Acting Judge
Advocate General until President Hayes selected fellow Ohioan
Major David G. Swaim to be the new Judge Advocate General.
Swaim was not a wartime judge advocate, but previously served as
JA of the Department of the Missouri at Fort Leavenworth,
Kansas. And it was not long before Swaim’s legal talents were put
to the test in the review of one of the more celebrated race-
related court decisions since the days of Dred Scott.

* * *

Tue Court-MARTIAL OF WEST POINT CADET WHITTAKER

On the 23d of August 1876, Johnson Chestnut Whittaker, one-quarter
black, who had been born a slave 18 years before in South Carolina, and
who was nominated to the Corps of Cadets by a Carpetbagger Congressman
entered the United States Military Academy. Whittaker’s entrance into the
Corps of Cadets came 11 years and five months after Lee surrendered at
Appomattox.

Whittaker was not well received by the Corps of Cadets. Henry O.
Flipper, at the time a second classman, but destined to become West Point’s
first black graduate, had been under silence since his entrance. Whittaker,
the plebe, found himself Flipper’s roommate and, like him, ostracized. He
was soon in more immediate difficulty himself, after being struck during a
quarrel with a white cadet. Rather than fighting back, Whittaker reported
his assailant to the Superintendent, and the white cadet was suspended.
Thereafter, Whittaker was held in disdain by the Corps. One morning in
the spring of 1880, Whittaker was discovered lying on the floor of his room




in his underwear, apparently unconscious. His hands were bound in front of
him; his feet tied to the bedrail; blood was on his face, neck, ears, and feet;
his earlobes were slashed; and swatches of his hair had been hacked out. His
alcove was littered with shards of mirror, wufts of hair, half-burned pieces of
paper, and small pools of water.

figure 23

JounsoN CHESTUNT WHITTAKER

Whittaker explained that during the previous night he had been atacked
by three masked men who half strangled him, sliced his earlobes, and
hacked his hair. His attackers, he went on, had bound his hands and feet
and had left with the warning, “Cry out, or speak of this affair, and you are
a dead man.” Fearful of calling for help, Whittaker continued, he struggled
for some minutes then fell unconscious.

It was the Commandant’s opinion that Whittaker had mutilated himself,
bound his own hands and feet, faked the state of unconsciousness and even

77
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written himself a threatening letter. The Superintendent called Whittaker
before him and asked him to refute the Commandant’s findings. Whittaker
demanded a court of inquiry.

Thus began a two-year legal process; a military court of inquiry appointed
by the Superintendent was followed by a general court-martial convened at
the order of President Rutherford B. Hayes—the whole lasting from April
of 1880 until July of the following year. The court of inquiry was composed
of Academy faculty members. The press corps was also there in force, for
Whittaker had become front page news even before the hearing began.

During the inquiry, two diametrically opposed scenarios of the mysterious
affair were put forward, that of the “prosecution” and that of Whittaker
himself. The prosecutor contended that the black cadet, fearful of being
found delinquent in his final examinations, and counting on a ground swell
of public opinion in his favor which would assure his commissioning despite
any academic shortcomings, had cleverly staged the whole business. He
urged that the cadet be brought before a general court-martial on dual
charges of conduct unbecoming a cadet and of perjury. Meanwhile,
Whittaker’s contentions held firmly to the elements of the three masked
assailants (the inference being clear enough that they were cadets) and to
the idea that the grotesque punishment they had visited upon him
demonstrated the virulence of the feeling against him, a repugnance and
enmity of which his silencing and social ostracism were but lesser manifesta-
tions. The arguments on both sides emphasized two aspects of the case:
whether or not Whittaker had written the warning note himself and
whether or not his state of unconsciousness when found was genuine, or
had been cleverly feigned. At the close of the inquiry, the very tribunal
which Whittaker had asked to clear him ended by finding against him.
Whittaker was placed in quarters arrest and dropped almost immediately
from the public’s attention.

On the 20th of January 1881, the court-martial of Cadet Whittaker
opened. On hand to represent Whittaker was Daniel H. Chamberlain, a
successful New York lawyer. He was Massachusetts born, a graduate of Yale
and of the Harvard Law School, and an officer of the 5th Massachusetts
Colored Cavalry who had been nourished his whole life on abolitionist
principles. A postwar resident of South Carolina, he was once its governor
(1874-1876). On the government side stood Major Asa Bird Gardiner. As a
captain of the New York Militia in the Civil War he had won the Medal of
Honor, and, in 1873, by then an officer of the Judge Advocate General's
Department, had organized West Point’s Department of Law. General
Nelson Miles took the chair as president of the court.

An extended trial began on February 3d and lasted until ]une The
proceedings generated some 9,000 pages of testimony, but were little more
than a rehash of the court of inquiry—with even more longwinded,
elaborate, and conflicting testimony from handwriting “experts.” Through-
out the proceedings Gardiner, seeking to highlight inconsistencies in the
black cadet’s story, showed himself an insistent and dogged questioner of
Whittaker. The young black, on his part, responded with what seemed to
observers to be “careful evasiveness.” Chamberlain was at his best in arguing
that Whittaker had no convincing motive for mutilating himself; that he had
been in no real danger of academic dismissal. The New York lawyer was
persuasive in arguing that Gardiner had failed to prove his case and that the
burden of proof lay upon him, not upon the defense. It was by no means
sufficient, Chamberlain maintained, merely to show that Whittaker could
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have staged the whole affair. What was necessary was proof that he indeed
had done so.

On 10 June the court announced its decision. With some changes in the
charges and specifications as originally written, Whittaker was found guilty
of self-mutilation, of himself writing the threatening note, but not guilty of
the charge that he had done these things to bring discredit upon West Point
and escape the June examination. The court sentenced him to be
dishonorably discharged, to be fined $1.00 and to be confined at hard labor
for a year. General Miles and five others of the court urged clemency in
light of Whittaker’s youth and inexperience. Six months later, the Judge
Advocate General, David Swaim, in a review of the case for Secretary of
War Robert Todd Lincoln, demolished the Army’s case—holding that the
court-martial was illegal.

In March of 1882, President Chester A. Arthur reviewed Whittaker’s case.
In briefs submitted to the President, the Attorney General and Judge
Advocate General Swaim cited probable errors in the court-martial proceed-
ings due to the admission at trial of certain letters written by Whittaker and
used as handwriting evidence. President Arthur concurred and the case was
thrown out on legal grounds. Secretary of War Lincoln, however, ordered
Whittaker's dismissal from the Military Academy on grounds of academic

deficiency.
* * *

While Swaim’s action in the Whittaker case demonstrated the
growing appellate function of the office of Judge Advocate
General, the true test of Swaim’s personal legal acumen came in
1884. It was then, because of alleged improprieties in his conduct
of a business transaction, that he himself faced court-martial
charges. Swaim was prosecuted by one of his own subordinates—

Major Asa Bird Gardiner—and ultimately was found guilty.
% ® *

THE COURT-MARTIAL OF A ]ﬁUDGE ADVOCATE GENERAL: BRIGADIER GENERAL
Davip G. SwaiM

On February 18, 1881, President Rutherford B. Hayes appointed Major
David G. Swaim Judge Advocate General of the Army. Less than a year
later, General Swaim concluded the financial agreement with Bateman and
Company, bankers and stockbrokers, which led to the trial of the Army’s
highest ranking lawyer. On the 16th of April 1884, A. E. Batemen referred
a dispute with Swaim over a “due-bill” to the Secretary of War, charging
Swaim with fraud and conduct unbecoming an officer in that he had
negotiated Bateman’s bill knowing that the amount of the bill was not due
him. When confronted with Bateman’s accusations, Swaim replied to the
Secretary that the due-bill was a negotiable promissory note according to all
the authorities on the subject, and was transferred in due course of business
and payment demanded, but refused. With regard to a second charge of
complicity in the assignment of Army pay accounts as security for a personal
debt of one Lieutenant Colonel Narrow, Swaim claimed that:

It will be seen that Ihad no concern or interest in these pay
accounts whatever, and all I did was the friendly act of introduc-
ing a brother officer to those who were in the habit of doing what
I could not do for him. I have no knowledge of any other pay
account transaction with Bateman & Co.

The Secretary was not persuaded by Swaim’s argument, and after a court
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of inquiry confirmed that there was sufficient evidence to proceed with a
trial, he ordered General Swaim before a court-martial. The final list of
court members reads much as an Army’s Who’s Who: Major General John M.
Schofield, Superintendent of the Military Academy during the Whittaker
incident in 1881 and now president of the court; Brigadier General Alfred
H. Terry, Custer’s commander at the time of the Battle of Little Big Horn;
Brigadier General Nelson A. Miles, who became Commanding General of
the Army in 1888; Brigadier General William B. Rochester, the Paymaster
General; Brigadier General Samuel B. Holabird, the Quartermaster General
for whom Fort Holabird was named; Brigadier General Robert Murray, the
Surgeon General; Brigadier General John Newton, the Chief of Engineers;
and six colonels. In addition, on September 15, 1884, Major Asa Bird
Gardiner, still the most famous Army lawyer of the time in spite of his
rebuke by Swaim for the court-martial of black West Point Cadet Whittaker,
was appointed as judge advocate to prosecute the case. The firm of
Shellabarger and Wilson and General Charles H. Grosvenor of Ohio
represented General Swaim, with Judge Shellabarger as chief counsel.

Two charges were made against General Swaim according to Captain
William Robie’s account in the Military Law Review. The first charged him
with “conduct unbecoming an officer and a gentleman in violation of the
61st Article of War.” Article 61 stated that “any officer who is convicted of
conduct unbecoming an officer and a gentleman shall be dismissed from the
service.” Four specifications were noted claiming: (1) fraud against Bateman
and Company by assignment of the due bill to Bright, Hunphrey and
Company for collection; (2) an attempt by Swaim to prevent any official
inquiry into Bateman’s original charges by getting Bateman to write another
letter to Secretary of War Lincoln withdrawing the charges; (3) an evasive,
uncandid and false reply by Swaim to the Secretary’s request for an
explanation of Bateman’s charge, which reply was intended to deceive the
Secretary; and (4) threats by Swaim to use his official position to cause the
dismissal of Colonel A. P. Morrow from the Army, thus jeopardizing
repayment of loans to Morrow from a group of bankers and brokers, if that
group did not pay a claim Swaim had against Morrow in the amount of
$115.

The second charge against General Swaim was “neglect of duty, in
violation of the 62d Article of War.” The substance of the accusation was
that Swaim failed to report the facts concerning Colonel Morrow’s dealings
with Army pay accounts to the proper authorities once they were known to
him.

‘The trial, which convened on the 15th of November 1884, opened with
an attack by the defense on the jurisdiction of the court. Counsel for the
accused argued that only Swaim’s commanding officer, Lieutenant General
Sheridan, the Commanding General of Army, then had the authority to
convene the court. Major Gardiner, as the judge advocate, contended that
the Secretary of War’s power to appoint courts-martial derived from the
Chief Executive’s inherent powers as Commander-in-Chief of the armed
forces. Upon Gardiner’s presentation of 12 prominent cases convened by
the President through the Secretary of War, the court rejected Swaim’s
attack on the court’s jurisdiction.

After 52 days of trial time, the court reached its verdict. Swaim was found
guilty only of conduct to the prejudice of good order and military discipline
stemming from the assignment of the due-bill and his misleading response
to the Secretary. He was sentenced to suspension from rank, duty and pay
for three years. However, President Chester A. Arthur was less than
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figure 24
Davip G. SwatM Was CourT-MARTIALED WHILE JUDGE ADVOCATE
GENERAL

satisfied with the results of the case. Noting inconsistencies between the
sentence and the findings of the court, the President twice returned the case
to the court for revision. Accordingly, on February 16, 1885, the court met
and adjusted the sentence to suspension from “rank and duty for twelve
years and to forfeit one half his monthly pay every month for the same
period.” President Arthur's reluctant approval of this final sentence is
worthy of note:

EXECUTIVE MANSION: February 24, 1885.

The opinion of the President as to the proper consequence of
the findings of fact made by the court in the within record has
already been given, and no further comment will be made upon
the final sentence than to say that it is difficult to understand how
the court could be willing to have the officer tried retained as a

nsioner upon the Army register while it expressed its sense of

is unfitness to perform the duties of his important office by the



imposition ot two different sentences, under either of which he
would be deprived permanently of his functions. The idea that an
office like that of Judge-Advocate General should remain vacant to
effect for twelve years, merely to save a part of its emoluments to
its incumbent under such circumstances, would seem to come from
an inversion of the proper relation of public offices and those
holding them, and is an idea not suited to our institutions.

WhiEz holding the views now and heretofore expressed, it is
deemed to be fgm' the public interest that the proceedings in this
case be not without result, and therefore the Eroceedings, find-
ings, and sentence in the foregoing case of Brigadier-General
David G. Swaim, Judge Advocate-General, United States Army,
are approved, and the sentence will be duly executed.

CHESTER A. ARTHUR
During the next 10 years Swaim sought vindication through administra-
tive channels and the courts. However, it was not until December 3, 1894,
that the unexecuted portion of Swaim’s sentence was remitted and he was
consequently retired on the 22nd of December of that year.

figure 25
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Asa Birp GARDINER--ADVOCATE AND WarR HERO

The descendant of a colonjal family which settled in America in 1638, Asa
Bird Gardiner studied law at New York University, and was admitted to the
bar in 1860. At the outbreak of the Civil War he relinquished his legal
practice and assisted in recruiting a regiment of Volunteers. As a first
lieutenant he first served in the field in Virginia in a skirmish at Fairfax
Court House. As a captain he led the advance of the Army of the
Susquehanna with a company of Volunteers from Sporting Hill, Pennsylva-
nia to Carlisle. He was wounded in the bombardment of Carlisle by J. E. B.
Stuart’s command. In 1863—before becoming a judge advocate officer—he
was awarded the nation’s highest honor for valor in combat when he
received the Medal of Honor for his actions at the Battle of Gettysburg.

In 1873 Gardiner was appointed a judge advocate, United States Army,
with the rank of major, by President Ulysses S. Grant. In 1878 he
represented the government in the retrial of Major General Fitz-John
Porter. He served as president of the military commission which investigated
the summary execution of 22 Union soldiers by the Confederate command-
ing general in Ohio. Gardiner conducted the successful defense of Sergeant
James Clark, 23d U.S. Infantry, charged with the murder of a military
convict. In the court of inquiry investigating the conduct of General G. K.
Warren at Gravelly Run and Five Forks, he represented General Grant and
General Sheridan as counsel. As counsel for the War Department, he was
involved in six cases of great importance before the Court of Claims
concerned with the validity of adverse decisions by the Treasury Depart-
ment. In 1870, as a member of an Army board, Colonel Gardiner went to
Canada to investigate the military prison discipline of the British Army.
Gardiner also prosecuted the court-martial of Cadet Whittaker, the black
West Pointer, and had the distinction of conducting the case against his
immediate superior, Judge Advocate- General Brigadier General David G.
Swaim for dubious financial transactions.

Aside from obvious achievements as an advocate, Asa Bird Gardiner
published several works in the field of military law: Jurisdiction and Powers of
the United States and State Courts in Reference to Writs of Habeas Corpus as
Affecting the Army and Navy (1867); Evidence and Practice in Military Courts
(1875); Practical Forms for Use in Court-Martial and Remarks as to Procedure
(1876). Gardiner was elected District Attorney of New York City in 1897,
and held that office until 1900 when he resumed the private practice of law.

% * *

As a result of Swaim’s court-martial he was suspended from
rank and duty for a period of 12 years. The unexecuted portion
of his sentence was ultimately remitted on December 3, 1894, and
he was retired 19 days later. In at least one way the sting of
Swaim’s sentence was felt as keenly by his assistant, Colonel Guido
Normal Lieber of New York, who served as Acting Judge
Advocate General with neither commensurate rank nor pay from
July 22, 1884, until January 11, 1895.

In the midst of the Swaim troubles the Bureau of Military
Justice and the Corps of Judge Advocates were, by the Act of July
5, 1884, consolidated under the title of the Judge Advocate
General's Department—to consist of: one Judge Advocate General
with the rank, pay and allowances of a brigadier general; one
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Assistant Judge Advocate General with the rank, pay and
allowances of a colonel; three Deputy Judge Advocate Generals,
with the rank, pay and allowances of majors. Under the same Act
the Secretary of War was authorized to detail such number of line
officers as might be necessary to serve as acting judge advocate of
military departments, with rank, pay and allowances of captains of
cavalry.

While Acting Judge Advocate General, Lieber not only worked
for a lower salary, he also had to fend off continued Congres-
sional criticism of the Department’s very existence. Although
General Dunn’s 1876 and 1878 “sketches” of the history and
duties of the Judge Advocate General's Department had served as
extremely helpful lobbying vehicles, eight years later the calls for
reform were sounded again. One particular Ohio representative
was quite vocal, stating in 1886 for the Congressional Record:

. . . there is not in all the laws of the United States a
more fruitful source of the violation of all principles of
law, constitutional and statutory, than the machinery of
this Judge Advocate General's office . . . I can point to a
half dozen records in the Judge Advocate General’s
Department, where by the advice of the Judge Advo-
cate General and by the solemn judgment of the courts-
martial acting under that advice, every principle of legal
protection guaranteed to us by the Constitution and
every principle which is taught in the books ... has
been overruled and trodden under foot; I condemn . ..
the whole system by which military law is administered;
I condemn the system which permits the organization
of the courts, by which the Secretary ... can pack a
court to execute his personal vengeance ... I care not
who invented it, the system is pernicious and outra-
geous ... I say this Judge Advocate General's Depart-
ment is an excrescence upon the Army. . ..

Those remarks were followed by a motion which, if adopted,
would have abolished the Department. The vote was 93 to 89 in
favor of retention. And so, by the narrow margin of four votes,
the Judge Advocate General's Department continued to march
into the 20th Century.

Colonel Lieber accepted the appointment as de jure Judge
Advocate General on the 11th of January 1895.

* *. *
G. NOoRMAN LIEBER: ACTING JUDGE ADVOCATE GENERAL (1884-1895), JUDGE
ApvocaTE GENERAL (1895-1901)
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Guipo NorMAN Lieper: CiviL War HERO AND AUTHOR OF
NoTABLE WORKS ON MILITARY Law

Guido Norman Lieber was born in Columbia, South Carolina, on May 21,
1837, the son of Dr. Francis Lieber, celebrated author of the “Lieber Code.”
He was graduated from South Carolina College in 1856 and received his
LL.B. from Harvard Law School in 1858.

After admission to the New York bar, he practiced until the outbreak of
the Civil War. In 1861 he was commissioned a first lieutenant in the 11th
U.S. Infantry, Regular Army. He remained an infantry officer for a year
and a half, serving with McClellan during the Peninsular Campaign. On
June 27, 1862, he was breveted a captain for his “gallant and meritorious
service” in the Battle of Gaines Mill. Captain Lieber also served at the
Second Battle of Bull Run.

In November of 1862 he was offered an appointment as a judge advocate
of Volunteers. Lieber accepted the position and was appointed as a major.
On May 28, 1864, Major Lieber was decorated again for "gallant and
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meritorious service” for the Red River Campaign in Louisiana. He received
the brevet rank of lieutenant colonel of Volunteers in March of 1865 for
faithful service during the War of Rebellion. Electing to remain in the Army
after the war, the future Judge Advocate General was made a major in the

Regular Army in 1867.

In 1881, the Judge Advocate General of the Army, Brigadier General
McKee Dunn, retired, and Major David G. Swaim was promoted and
appointed Judge Advocate General. His assistant was Colonel Guido
Norman Lieber. Three years later, General Swaim was court-martialed for
improper conduct in a business transaction and sentenced to suspension
from rank and duty for a period of 12 years. While General Swaim retained
the title, thereafter Colonel Lieber actually performed all the duties of the
Judge Advocate General and was appointed Acting Judge Advocate General
in 1884. In December of 1894 the remaining portion of General Swaim’s
sentence was remitted, and he was allowed to retire. Shortly thereafter, G.
Norman Lieber was appointed a brigadier general and named Judge
Advacate General of the United States Army.

General Lieber retired on May 21, 1901, after serving 40 years in the
Army, 16 of which were as head of the Judge Advocate General's
Department, the longest tenure held by any Judge Advocate General

General Lieber is well known as the author of Remarks on the Army
Regulations (1898, perhaps better known as Licber on Army Regulations) and
The Use of the Army in Aid of the Civil Power (1898). In addition, General
Lieber published several articles on military law and related fields.

G. Norman Lieber died on April 25, 1923, in Washington, D. C.: he was
85. His excellent library of both history and military law continues to serve
the Corps as a part of the library of The Judge Advocate General’s School

in Charlottesville, Virginia.
* k

*

Several amendments were made to the Code of 1874. Of
importance, on September 27, 1890, punishment “left to the
discretion of the court-martial” was eliminated, it being provided
instead that such punishment “shall not, in time of peace, be in
excess of a limit which the President may prescribe.” An Executive
Order embodying a table of maximum punishments followed on
the 16th of February, 1891. Winthrop emphasized that this Act
applied only to enlisted persons and grew from a general
dissatisfaction with the variations in sentences for desertion. The
summary court-martial was established on the Ist of October
1890, to try cases in time of peace then cognizable by garrison or
regimental courts. An accused was permitted to object to trial by
summary court, in which event he could be tried by a regimental
or garrison court. Amendments in 1892 stated that no court-
martial sentence was to be carried into execution until approved
by the officer who ordered the court, or the officer commanding
at that time. No sentence by a field officer detailed to try soldiers
of his regiment was to be carried into execution until approved by
the brigade commander, or—in case there was no brigade
commander—by the commanding officer of the post or camp. It
was further set out that when the court-martial sat in closed
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session, the judge advocate was to withdraw; and when his legal
advice or assistance in referring to recorded evidence was
required, it would be obtained in open court.

Readers of the foregoing text and vignettes of celebrated 18th
and 19th century Army courts-martial undoubtedly have noted
that as the Judge Advocate General's Department prepared to
enter the 20th century many of the safeguards found in today’s
court-martial system were still not present.

One of the primary reasons for this phenomenon was that, in
the thinking of the period, the court-martial was not actually a
judicial body, but, instead, an executive agency. In Dynes v.
Hoover, 61 U.S. (10 How.) 65 (1857), the Supreme Court had held
that military courts were not part of the federal judiciary under
Article III, but merely agencies of the Executive under Articles I
and II. It was therefore felt that constitutional limitations placed
upon the federal courts were not applicable to the military
tribunal. The significance of Dynes and other cases of the period
was central to one of the great controversies in the literature
about military jurisprudence. The Harvard Law Review in 1957
and 1958 contained articles by Gordon Henderson and Frederick
Bernays Wiener which stated exhaustive views on the constitu-
tional history and issues involved.

During the period from 1869 to 1883, William Tecumseh
Sherman had served as Commanding General of the Army.
Remembered for his enunciation of the infernal nature of
warfare, he had definite ideas about military justice as well.
Sherman was trained in the law, and in 1879 told a Congressional
committee that:

I agree that it will be a grave error if by negligence
we permit the military law to become emasculated by
allowing lawyers to inject into it the principles derived
from their practice in the civil courts, which belong to a
totally different system of jurisprudence.

The object of the civil law is to secure to every
human being in a community all the liberty, security,
and happiness possible, consistent with the safety of all.
The object of military law is to govern armies composed
of strong men, so as to be capable of exercising the
largest measure of force at the will of the nation.

These objects are as wide apart as the poles, and each
requires its own separate system of laws, statute and
common. An army is a collection of armed men
obliged to obey one man. Every enactment, every
change of rules which impairs the principle weakens the
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army, impairs its values, and defeats the very object of
its existence. All the traditions of civil lawyers are
antagonistic to this vital principle, and military men
must meet them on the threshold of discussion, else
armies will become demoralized by engrafting on our
code their deductions from civil practice.

By today’s standards the procedural shortcomings of the
court-martial system were several—but as will be seen, most of
these gaps were closed by later Congressional enactments. The
function of the Judge Advocate General as supervisor of the
system and the trend toward engrafting the safeguards of civilian
practice onto military procedures were, however, fixed by this
time. The rest was but a question of “how much”.

Most of the crimes in successive enactments of the Articles of
War had been listed without any attempt to define the elements
of the offense. The essential elements, such as intent and act
required, were matters derived from custom. It is interesting to
scan the 25th chapter of Winthrop’s Military Law for its reference
to the Code of Gustavus Adolphus, etc. As noted, there was no
statutory maximum penalty for any crime, except for a limitation
as to the death penalty—and punishments before 1890 were
imposed under the statutory language: “shall be punished as a
court-martial may direct”.

The court-martial process was begun by the preferral of
charges by an officer, not necessarily the commander of the
accused. There was no early right to an independent pretrial
investigation recognized in the Army because the Fifth Amend-
ment specifically excepted cases arising in the land or naval forces
from the right to grand jury indictment. However, by the late
19th century Army regulations required the post commander or
the commander of a unit in the field to, upon receipt of charges,
“make such personal investigation as is sufficient to satisfy him (a)
whether the case is one in which a trial is necessary to the interests
of discipline; [and] (b) if such trial is believed by him to be
necessary, whether the evidence in support of the charges is such
as to warrant a conviction”.

The court-martial was considered a command function and the
commander was expected to use it to maintain order and
discipline. There was a three-tiered hierarchy of courts which
could be convened at different command levels. Each court-
martial type had restrictions on the punishment it could impose,
and on the rank of the officer empowered to assemble it as
“convening authority”. The hierarchy of courts permitted subordi-
nate commanders to discipline their own men, allowing higher
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courts-martial to be used only when a subordinate commander
had sent the case up his chain of command, or a superior
commander wanted a court-martial of higher degree.

The commander’s role in military jurisprudence was pervasive:
all court-martial functions were carried out by him through his
subordinates. The commander made the determination whether
to court-martial, appointed all court-martial personnel (including
the court and counsel), oversaw the administration of the trial and
reviewed the decision and sentence. As “appointing authority” the
commanding officer selected the court members from among the
officers under his command with no real restriction on the
method of selection used (originally only line officers could be
appointed, with such officers as surgeons and chaplains excluded;
later in this century, the selection process was expanded to allow
all commissioned officers to serve, but not enlisted men). There
was no set number of court members—only a minimum number
was required. The commander had the power to remove or
replace court members, even during trial, so long as the number
never fell below the minimum.

There was no judge in a court-martial. The traditional judicial
functions were divided among the prosecutor-judge advocate, the
senior court member-president, and the court members them-
selves. The president oversaw the trial, while the judge advocate
carried out many administrative and the remainder of the judicial
duties such as the swearing in of witnesses and advising the court
as to legal matters. The court itself determined all issues arising
during the trial, such as motions for continuance, objections to the
competency of a witness or the admissibility of evidence—usually
voting secretly on such matters.

The nature of a court-martial trial was somewhat different
from its civilian counterpart. There were few rules of evidence as
we know them today. The court members took an active role in
the trial, at times questioning the accused and witnesses, recalling
witnesses, and calling upon the judge advocate to have any
uncalled individual ordered to testify as a witness. The decision of
the court was not announced since it was only considered final
after examination by the appointing authority in his capacity as
~ “reviewing authority"—and he had the power, even in instances of
acquittal, to return the case and require the court to deliberate for
a different verdict or a different sentence. The commander as
reviewing authority provided the only available post-trial examina-
tion of a record in peacetime except in those cases involving a
sentence of dismissal of an officer, death, or those involving
generals, where it was provided that the sentence should not be
executed without the confirmation of the President.
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The growth of military law toward conformity with civilian
practice by custom and regulation, as well as by statute, is
nowhere better exemplified than in the development of the
accused’s right to counsel before courts-martial. Early 19th century
writers such as McArthur in England and Benet in the United
States were quite clear about the accused’s very limited “privilege”
to have counsel present with him in court. He had a privilege to
have counsel present, but it did not include permission to speak!
However, by the middle of the classical period Winthrop could
say that an accused’s request to have counsel present would be
acceded to “as a matter of course” whether counsel was military or
not and whether a professional person or not. In fact, Govern-
ment Order 29 of 1890 required commanders to appoint “
suitable officer” as counsel upon request in general court cases.

The old rule—Winthrop called it humiliating—which permitted
counse] to be present but not to speak, had by this time been
largely abandoned and custom permitted counsel to engage freely
in the examination of witnesses or argument. The reality of this
custom may be observed in territorial orders cited by Winthrop
which contained criticisms of counsel detailed under Government
Order 29 for “perfunctory or indifferent” performance of their
duties. In such cases, says Winthrop, it was proper for the court-
martial to recess and petition the appointing authority for
replacement.

These, generally, were the conditions of the Army and its
justice system as the armed forces were about to be thrust into
their role in the overseas expansion of the United States.

Appointment of Volunteer officers for the war with Spain was
authorized by the Act of April 22, 1898. That legislation provided
that each Army corps should have a judge advocate with the rank
of lieutenant colonel. A total of 21 judge advocates comprised the
Department during the Spanish-American War.

Less than a year later, the Act of March 2, 1899 resulted in a
slight temporary expansion of the Department by authorizing the
retention in service of five judge advocates of Volunteers with the
rank of major. Another section of that Act stated that “no person
in civil life shall hereafter be appointed a judge advocate . . . until
he shall have passed satisfactorily such examination as to his
moral, mental, and physical qualifications as may be prescribed by
the President, and no such person shall be appointed who is more
than forty-four years of age . . .”

Congress continued its practice of prescribing manning levels in
detail, for the Department. The Act of February 2, 1901, set the
strength at one brigadier general as Judge Advocate General, two
colonels, three lieutenant colonels, six majors, and one acting
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judge advocate with the rank and pay of captain, mounted, “for
each geographical department or tactical division not provided
with a judge advocate” commissioned in the Department. The
acting judge advocate’s tour of duty was four years, and he could
not be reappointed without serving two years with the arm in
which he was permanently commissioned.

figure 27

CoroNerL WiLrLiam F. FratcHer (JAGC, ReT.), NoTED Law
Proressor, Was Corprs HISTORIAN DURING WORLD WaR II

Colonel William F. Fratcher, a World War II member of the
Department, was also its Historian. He and a predecessor, Colonel
Allen M. Burdett, have left us careful accounts of the early
periods and some intriguing sidelights on the Army and the
Corps before World War II. One such concerned “the year of the
generals.” The retirement of General Lieber as Judge Advocate
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General on May 21, 1901, was followed by the appointment, in
rapid succession, of the two senior colonels in the Department:
Thomas F. Barr and John W. Clous. Colonel Barr, a judge
advocate since 1865 and Assistant Judge Advocate General for the
previous six years, was appointed Judge Advocate General on
May 21, 1901, only to retire as a brigadier general the next day.
He was succeeded that same day—the 22d of May, 1901—by
Colonel Clous, a German native who had enlisted as a private in
1857 and been a judge advocate since 1886. Clous had also served
as a brigadier general of Volunteers in 1898 and 1899. He
retained the office of Judge Advocate General for two days and
retired on May 24, 1901. The reasoning behind this rapid
succession of short-term Judge Advocate Generals is found in a
publication by Secretary of War Elihu Root entitled Papers Colonial
and Military wherein it was suggested that the old Civil War
veterans should be given a farewell present of the next higher
rank, contingent upon their promising to retire the next day in
order to prevent a cluttering up of promotions. This suggestion
was followed by the various departments of the General Staff and
consequently the list of retired generals became so overburdened
that Congress finally took action in 1906 by passing a bill to
prevent the practice.
* & *

BRIGADIER GENERAL THOMAS F. BARR

Thomas F. Barr was appointed Judge Advocate General on May 21, 1901.
Born in West Cambridge, Massachusetts, November 18, 1837, he received
his education at Lowell, Massachusetts, where he studied law and was
admitted to the bar in 1859. He entered the Army as a major and judge
advocate early in 1865 and, during the next 36 years of service, passed
through the intervening grades to that of brigadier general. He served as
Deputy Judge Advocate General; as Assistant Judge Advocate General; as
Commissioner of the United States Military Prison, Fort Leavenworth,
Kansas, for some 21 years; and as Military Secretary under four different
Secretaries of War. His duties as “Military Secretary” consisted primarily in
acting as a personal adviser to the Secretary of War on military matters.

General Barr played a significant role in several important military trials
of the day, including those of General Innis N. Palmer, Major Marcus Reno,
Major Charles Throckmorton and Captain Oberlin Carter. General Barr
served only a single day as the Judge Advocate General, retiring on May 22,
1901. The short period of service as Judge Advocate General was a farewell
gift for the Civil War veteran who had been so long in the service of his
country.

BrIGADIER GENERAL JoHN W. CLous
Like his predecessor as Judge Advocate General, John W. Clous served an
inordinately short period of time in the office—from May 22 to May 24,
1901. He was born in Germany on June 9, 1837, and his early German
studies included a course in civil law. He came to America in 1855, and in
1857, when only 19 years of age, he enlisted in the Regular Army of the



93

United States. Clous remained in the military service for over 44 years. He
spent almost six years as an enlisted man and served in the line for nearly
30 years until he was appointed a major, judge advocate, in 1886. While
serving in the line, he finished his law studies and was admitted to the bar
and to practice before the United States Supreme Court. He was twice
brevetted for gallant conduct at the Battle of Gettysburg; earned distinction
for gallantry in the Indian campaigns; and served as a brigadier general of
Volunteers during the Spanish-American War. He was Secretary and
Recorder of the Commission for the Evacuation of Cuba, and was judge
advocate of many important courts-martial. He also served as Deputy Judge
Advocate General prior to his appointment as Judge Advocate General.

* * ®

figure 28

TuoMmas F. BArRr Was TJAG ror ONE Day

The Judge Advocate General's Department under G. Norman
Lieber included a number of noteworthy military lawyers and
scholars. Among them were included: Lucien Francis Burpee, a
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staff officer for Generals Miles and Wilson during the Spanish-
American War, who later commanded the Connecticut State
Guard at the rank of major general; Captain William E.

figure 29

Joun W. Crous: GERMAN IMMIGRANT, GETTYSBURG HERO AND
TJAG ror Two Davs

Birkhimer, acting judge advocate of the Department of the
Columbia, who wrote the authoritative text, Military Government
and Martial Law in 1892; and Captain Arthur Murray, acting
judge advocate in the Missouri Department, whose 1889 “Instruc-
tions” were expanded into a court-martial manual printed com-
mercially under his own name. Murray's work later became the
first official Manual for Courts-Martial and was published by the
War Department in 1895.



“THE MURRAY MANUAL”

The first Manual for Courts-Martial was actually an adaptation of the
author’s earlier work, the “Instructions for Courts Martial and Judge
Advocates,” prepared by Captain Arthur Murray, Acting Judge Advocate
for the Department of Missouri, and promulgated as Circular No. 8, July
11, 1889, at Department Headquarters, Fort Leavenworth, Kansas. Captain
Murray deserves special recognition for his efforts in view of the fact that
the adoption of his work effectively deprived him of any royalties as author
(until 1960 the government could not be sued in the Court of Claims for
infringement of copyright).

Murray was originally commissioned as an artillery lieutenant in June
1874. Frederick Bernays Weiner tells us that because Murray possessed a
rather large family he sought and in 1887 obtained an appointment as
Acting Judge Advocate which entitled him to the rank, pay and allowances
of a captain, mounted (an increase of some $5000 in his annual salary).
During the early days after his appointment as a judge advocate he wrote
his “Instructions.”

At the time the only authoritative sources of military law were Colonel
Winthrop’s 1886 Military Law and his successive Digests of Opinions of the

Judge Advocate General. Murray made little pretense of writing more than a
handy source of legal guidance for the line officer called upon to prepare
charges or serve at a court-martial. He quoted liberally from Winthrop,
Army regulations, and other source materials of the day. However, his
“Instructions” were expanded into the official manual on the subject and
published by the War Department in 1895 as a “Manual for Courts-Martial,
prepared under the supervision of the Judge-Advocate General by First
Lieutenant ARTHUR MURRAY, First Artillery.”

The practice of military law as revealed by the first Manual was quick,
somewhat stern and strictly paternalistic. While tolerating minor infractions,
it indicated a degree of intolerance of legal niceties. There was little
attention paid to the “rights” of the accused, but the work evidenced a fierce
devotion to obtaining justice. According to the Murray Manual the judge
advocate was a busy man by today’s standards, performing duties as legal
adviser to the court, prosecutor and, as far as necessary, individual defense
counsel. The judge advocate’s legal opinion was rendered only when asked
for. The Manual contained no formal discussion of evidence and only a few
brief notes on credibility, competency and proof of intent. The author
advised that the court should follow as far as possible the evidentiary rules
of the criminal courts of the United States—but that since members were
not versed in legal science they should not be overly concerned with
technicalities. There was a Table of Maximum Punishments, but reference
was made to an 1864 General Court Martial Order which stated: “Should
the court, for any reason, adjudge a milder sentence than is usually awarded
for a like offence, the reason for doing so should be stated, lest the
punishment appear inadequate to the offence and an example set.”

Yet, the first Manual served its purpose, and guided generations of
unnamed officers through the struggle of trying to see military justice done.
Murray’s work served as the prototype of every Manual issued during the
next 15 years (1901, 1905, 1907, 1908, 1909, 1910). All were pocket-sized
books with small type, similar in size and style to the many other manuals on
infantry drill, mess operation, construction of railroads, and other military
subjects. The Manual was published in a somewhat enlarged version in 1917,
but was not basically changed until Colonel Wigmore revised it in 1921 to
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reflect the substantial changes in the Articles of War that were enacted in
the previous year.

The author of this progenitor Manual continued his distinguished military
career in other areas as well, later becoming a chief of artillery with the
grade of brigadier general and a major general commanding the Western

Department.
k * £

Great events may fade in the memory and the deeds of great
men go unnoticed without a poet to immortalize them. Military
law has spawned few poets, but its classical period owes as much
to a scribbler as to the events and deeds which marked it. Perhaps
the single most important figure of this era—and the entire 19th
century—was Colonel William Woolsey Winthrop.

* * *

CoLoONEL WILLIAM WINTHROP

In an American Bar Association Journal article entitled “Colonel William
Winthrop: The Tradition of the Military Lawyer,” future TJAG—then
Major George S. Prugh described Winthrop’s life “like a2 Wagnerian opera”
through which ran several constant themes.

The first of these themes describes him as a man taking part
in the great American transition, from the minor key of the
struggling. nation just before the Civil War to the hopeful
crescendo closing the Spanish-American War and opening the new
century. Flushed with the sudden realization of its importance, its
flexing muscles giving notice to all the world of its great new
powers, the United States by 1899, when Winthrop died, had just
completed a half century of the most amazing progress known to
the history of the world. Insignificantly, unaware that he, too, had
a part in the making of that progress, Winthrop had moved along
with the score until the twentieth century was just in sight.

The second theme is a steady one—it recounts the story of the
loyal public servant; the devoted, nose-to-the-grindstone, day-to-day
plugger, who bows to the routine of his profession, but never loses
sight of his larger purpose.

The third theme is the tragic one—Winthrop’s fate always to be
the “also-ran,” forever the “Indian” and never the “chief.”

William Woolsey Winthrop was born August 3, 1831, in New Haven,
Connecticut. Before he reached the age of 20 he received his A.B. degree
from hometown Yale University. Two years later, in 1853, he was awarded a
law degree from Yale’s law school. Winthrop spent the following year at
Harvard doing graduate studies. In 1855 he entered the private practice of
law in Boston. Later, he practiced in what is now Minneapolis, and then
moved on to New York City to set up law offices with a Yale classmate.

When Fort Sumter fell on April 13, 1861, President Lincoln called for
75,000 volunteers. Four days later William Winthrop and his older brother
enrolled as privates in Company F of the 7th Regiment, New York State
Military. Within two days they were marching to Washington; within three
months Winthrop’s brother was dead. Although Winthrop’s short-term
enlistment expired, he was offered his brother’s command and a commission
as captain, but declined “out of respect for the feelings of his mother.”
However, by fall he began raising a new volunteer organization, Company
H, Ist U.S. Sharpshooters, in which he served as a first lieutenant. On



September 22, 1862, Lieutenant Winthrop was promoted to captain for
gallant conduct in the field resulting in him being wounded several times
and nearly forcing him to leave the service as a result. He thereafter took a
position as Brigadier General J. J. Bartlett’s aide-de-camp. At the suggestion
of Major General Hitchcock, Winthrop was assigned to duty in the Judge
Advocate General's office, serving with a newly-gathered group of some 33
judge advocate officers. From this collection of talented young lawyers came
five Judge Advocates General of the Army, a Navy Judge Advocate General,
two Congressmen, a reporter for the U.S. Supreme Court, a noted legal
scholar and property authority, and several other famous practioners.

figure 30

CoLonNEL WiLLiam WINTHROP

In 1863 Captain Winthrop reported for duty in the Washington office, at
that time as judge advocate for the Department of the Susquehanna. One of
the initial assignments of his near-20 years which followed in the D.C. office
was as action officer on the legislation designed to create the Bureau of
Military Justice. Apparently one of the two planned colonelcies was to go to
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AUTHOR OF THE UNPARALLELED MILITARY LAwW AND PRECEDENTS,
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Winthrop upon passage of the bill, but the finally-approved legislation
provided for only one colonel/assistant—and that position went to another
officer. However, all other JA officers were authorized the grade of major,
and Winthrop accepted a commission as major of Volunteers on the 24th of
September 1864. Some six months thereafter, Winthrop was given two
brevet promotions on the same date—March 13, 1865—for his faithful and
meritorious service in the field. And when the War Between the States had
ended, Winthrop was a brevet colonel of Volunteers, still serving as a JA
major in Washington.

Major Winthrop became a Regular Army officer in February of 1867.
After assisting in the revision of the 1806 Articles of War—finally enacted in
1874—he completed and published a translation of the Military Penal Code
for the German Empire. During the next several years, Winthrop began
work on one of his first treatises, Military Law, was married at the age of 46,
and made two unsuccessful efforts at correcting the status of his brevet rank
from Volunteer to Regular Army.

During the years which followed the War, Major Winthrop published a
multitude of works contributing to the development of military law. The
first of his two most lasting contributions was his Digest of Opinions of the
Judge Advocate General, a volume of 136 pages, published by the Government
Printing Office in 1865. A second edition, increased to 252 pages, appeared
in 1866, and a third edition of 393 pages (the first to bear Major Winthrop’s
name on the title page) was published in 1868. The first annotated edition
of the Digest was issued in 1880 containing over 600 pages of text and a
preface in which Winthrop explained that the notes were taken from
memoranda which he had compiled for personal use over a period of 15
years.

Upon the retirement of Judge Advocate General Dunn, it was William
Winthrop who President Hayes appointed as Acting Judge Advocate
General of the Army. This was Winthrop’s closest brush with the Judge
Advocate Generalship, for, 16 days later, Major David G. Swaim, five years
junior in service to Winthrop, was appointed the new Judge Advocate
General.

Within months, Winthrop was given a California assignment with the
Department of the Pacific, although his transfer was delayed nearly a half-
year due to the ill health of his wife. The west coast transfer proved a
distinct handicap for an author in need of archives and records that only
Washington could offer. But the 1884 court-martial of Judge Advocate
General Swaim created an upheaval in the Bureau of Military Justice which
signalled for Winthrop a long-sought promotion and his ultimate reassign-
ment back east. The elevation of Norman Lieber to the post of Acting Judge
Advocate General brought Winthrop’s appointment as Deputy Judge
Advocate General and with it-after 17 years in grade-the rank of
lieutenant colonel. Winthrop’s permanent return to the east coast was still
some two years away, but his new status did allow him to take leave to
Washington in between to put the final touches on Military Law.

When published in 1886, the two-volume work represented 10 years of
laborious research. It was dedicated to Winthrop’s former chief, Judge
Advocate General Joseph Holt. The author described it in a letter of
November 10, 1885, to Secretary of War Endicott:

My object in the extended work prepared by me is to supply to

the body of the public law of the United States a contribution
never yet made. My book is a law book, written by me in my



capacity of a lawyer even more than in that of a military officer:
and the reception which my previous work [the Digest] has met
with from the bar and the judpges, encourages me to believe that
mydpresent complete treatise will be still more favorably appreci-
ated.

In August of 1886 Winthrop and his wife departed California for an
assignment at West Point where he was to serve as professor of law for the
next four academic years. Once there he began work on an Abridgment of
Military Law, which came out in its first edition in 1887. Winthrop returned
to Washington duties in May of 1890, assuming the functions of deputy to
Acting Judge Advocate General Lieber. His Abridgment was updated and a
second edition was published three years later.

It was finally in 1894 that the unexecuted portion of General David
Swaim’s sentence was remitted and he was allowed to retire. With the
appointment of a new Judge Advocate General now imminent, William
Winthrop, with retirement nearing, was a likely prospect for the position.
Judge M.F. Morris of the District of Columbia Court of Appeals wrote to
President Cleveland suggesting Winthrop as a candidate, but the position
instead went to Lieber—Winthrop’s senior by two years—who had served
long and hard as Acting Judge Advocate General without the commensurate
rank. Winthrop was promoted to colonel and Assistant Judge Advocate
General on January 23, 1895, after almost 34 years of loyal service. Eight
months later, on the 3d of August, he was retired from the Army.

Shortly after his retirement, Winthrop’s most lasting contribution to the
military law went to press. In the years that had followed the publication of
Military Law Winthrop had spent endless hours to complete the annotation
and modernization of his work. Called Miliary Law and Precedents, this
monumental treatise was a masterpiece of painstaking scholarship, brilliant
erudition and lucid prose. Winthrop remembered the earlier support that
Judge Morris had given him by dedicating the work to the distinguished
jurist. It collected for the first time in one work the precedents which
constituted the framework of military law gleaned from a mass of statutes,
regulations, orders and unpublished opinions. What Lord Chief Justice Sir
Edward Coke did through his Reports and Institutes for the common law,
Colonel William Winthrop did through his Digest and Military Law and
Precedents for military law.

William Woolsey Winthrop died on the 8th of April 1899 in Atlantic City,
New Jersey. Two days later the Washington papers carried the story. Yet, as
noted in TJAG Prugh’s account, felven in his death, Winthrop had been
overshadowed by events outside of his control, for on April 9, Justice
Stephen J. Field had expired in Washington and the papers were filled with
material concerning that colorful judge who had established the record for
the longest term on the Supreme Court.” Winthrop’s death notice was
tucked away in a small column on an inside page on the Washington Evening
Star near an ad for a local department store. No mention was made of
Winthrop’s Military Law and Precedents which, (although originally spurned
by the Army in favor of its first authoritative manual for courts-martial)
became the classic work on American military law, reprinted twice thereafter
at government expense.

The preservation and organization of more than a century’s worth of
military jurisprudence was Winthrop’s immediate contribution to the judge
Advocate General's Corps, and that alone would have assured him an
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honored place in this history. His work did more, however; it began a
tradition of careful legal scholarship for all military attorneys and provided
the impetus for a continuing stream of information and instruction from
OTJAG to “the field.” His several digests were the progenitors of modern
equivalents in worldwide use.

* * *
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VI

New Responsibilities and New
Articles of War

Colonel George B. Davis, a West Point graduate who spent
some 17 years as a cavalryman, became Judge Advocate General
on May 24, 1901, and served in that office for the following 10
years. Davis authored several legal treatises and was a noted
scholar of international law. He represented the United States at
the seminal Geneva Conferences of 1903 and 1906 and the
Hague Conference of 1907 on the law of war.

% * *

Major GENERAL GEORGE B. Davis, JunGe ApvocaTe GENERAL (1901-1911)

George Breckenridge Davis was born in Ware, Massachusetts, on February
14, 1847. In 1863, at age 16, he finished high school and enlisted in the 1st
Massachusetts Volunteer Cavalry. As a cavalryman and later a second
lieutenant of Volunteers, he participated in 25 battles and engagements
during the War Between the States. Appointed to the United States Military
Academy two years after the war, Davis graduated in 1871, was commis-
sioned a second lieutenant of the 5th U.S. Cavalry, and spent the next two
years on the Wyoming and Arizona frontiers with the 5th Cavalry. His next
tour was at West Point, where he served for five years as Assistant Professor
of Spanish, also teaching French, geology, chemistry and mineralogy.

Promotion to first lieutenant in 1878 brought with it another five-year
tour on the Western frontier. The return to West Point in 1883 gave Davis a
chance to head the History Department as Principal Assistant Professor, and
to serve as Assistant Professor of Law, instructing also in geography and
ethics. During this tour he completed: his Qutline of International Law.
Simultaneously with his promotion, Captain Davis was rotated to the

_ Western Territory in August 1888. Only four months later, however, Davis’
professional abilities were recognized and required in Washington. He was
appointed a major, Judge Advocate General's Department, and transferred
to the Office of the Secretary of War. Davis took advantage of the
Washington tour to obtain his LL.B. and LL.M. degrees at Columbian (now
George Washington University) Law School. He was promoted to lieutenant
colonel and Deputy Judge Advocate General in 1895, but left Washington
the next year to serve as Professor of Law at West Point.

It was during the next few years that Davis completed his major
publications. Elements of Law and Elements of International Law (1897) was
followed by his definitive Treatise on Military Law of the United States in 1898,
In addition, Davis authored several historical and professional works on the
tactical use of cavalry.
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Davis was promoted to colonel in 1901. A few months later he became a
brigadier general and Judge Advocate General— post he was to occupy for
a decade. During his tenure as Judge Advocate General, Davis represented
the United States as Delegate Plenipotentary to the Geneva Conferences of
1903 and 1906, and the Hague Conference of 1907.

On February 14, 1911, General Davis retired with a promotion to major
general. He died on December 16, 1914,

E 3 E3 #
It was during Davis' term of office as Judge Advocate General
that certain events in Brownsville, Texas, again spotlighted the
American system of military justice for the rest of the nation.

S
THE BROWNSVILLE INCIDENT

The “Brownsville Affray,” as it is commonly known, occurred on the night
of August 13, 1906, in Brownsville, Texas. Some 16 10 20 unidentified black
soldiers of Companies B, C, and D, of the lst Baualion, 25th United States
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Infantry, left their Army garrison near Brownsville and ran amuck through
the town firing into homes and stores. One townsman was killed and two
were wounded, one of whom was Brownsville’s lieutenant of police. The
incident apparently was precipitated by racial tension between the townspeo-
ple and the black units which had recently arrived at nearby Fort Brown. In
the two weeks prior to the affray there were several incidents involving
white townspeople and the black troopers. The incident was immediately
investigated by the commanding officer of the 25th Infantry, Major Charles
Penrose. He concluded that, although the specific raiders could not be
identified and none would come forward to admit guilt, the raid was
definitely perpetrated by members of his command. On August 18, 1906,
Major Augustus Blockson investigated the matter for the Inspector Gen-
eral's Office of the Department of Texas. Companies B, C, and D were
immediately removed to Fort Reno, Oklahoma. In September of 1906, the
incident was again investigated by Lieutenant Colonel Leonard A. Loverling
of the Inspector General's Office, 4th Infantry, and by the Cameron County
Grand Jury sitting in Brownsville, In October, Brigadier General Ernest A.
Carlinton, the Inspector General of the Army, visited Companies B, C, and
D at Fort Reno and further investigated the matter. The finding of each
Army investigation was that certain members of Companies B, C, and D
raided and fired upon the town of Brownsville. The grand jury, however,
returned no indictments. None of the members of the specific units ever
came forward either to identify themselves as participants, or to offer any
evidence—or to incriminate any of the other members of the units. Each
investigating officer recommended to the Secretary of War that all of the
men in Companies B, C, and D be discharged without honor from the
Army. On November 9, 1906, by direction of President Theodore Roosevelt,
Special Orders Number 266, War Department, discharged 167 members of
Companies B, C, and D, 25th Infantry, from the Army without honor and
forever barred them from re-enlisting in the armed forces, as well as from
employment in any civil capacity under the government.

The controversial Special Orders Number 266 touched off a public outcry
and heated debate in the United States Senate. In December of 1906, Major
Blockson and Assistant United States Attorney Milton D. Purdy reinvesti-
gated the matter on behalf of the War Department. In a message to the
Senate on January 14, 1907, President Roosevelt reaffirmed the discharges
made by Special Orders Number 266, but revoked that portion of the order
which barred the discharged members from civil employment under the
government. He again called on those discharged to come forward and
identify the guilty parties.

In February of 1907, Major Penrose, the commanding officer of the 25th
Infantry, was tried by general court-martial on two counts of neglect of duty
(failure to take proper measures to prevent the affray, and failure to detect
the perpetrators), and he was acquitted. At the same time, Captain Edgar A.
Macklin, the Officer of the Day on August 13, 1906, was tried by general
court-martial on one charge of neglect of his duties and acquitted.

Beginning in February 1907, and continuing until March 1908, the
Military Affairs Committee of the United States Senate conducted a full
reinvestigation of the incident. The committee took testimony from 169
witnesses. The transcript covered over 3,000 pages, including numerous
exhibits. The committee sustained the action of Special Orders Number 266.
Although the committee’s findings did not fix responsibility on any
individual soldier, it found that the soldiers of the garrison were responsible
for the shootings.
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On the 2d of March 1909, President Roosevelt signed a Senate Bill
creating a court of inquiry to determine whether those discharged by Special
Orders Number 266 were qualified for re-enlistment in the Army of the
United States. The court of inquiry met for over a year and considered over
13,000 pages of testimony and exhibits. In its findings, announced on
March 28, 1910, the court unanimously found the evidence sustained the
charge that soldiers of the 25th Infantry did, on the night of August 13-14,
1906, shoot into the houses of the town of Brownsville, Texas, occupied by
men, women and children, killing one man, and seriously wounding the
lieutenant of police and killing the horse under him. The court also found
that, had the officers and noncommissioned officers performed their
respective duties immediately prior to the affray, the shooting could have
been avoided. Also, if immediately after the shooting a careful inspection of
every man in the garrison had been made, some of the guilty men would
have been discovered. The court further found that 14 of the originally
discharged 167 men should be eligible for re-enlistment.

After the adjournment of the court in 1910, there were several attempts
to renew the investigation and review the discharges of the remaining
Brownsville soldiers. The matter was reopened by the Department of the
Army in 1973 and on September 28th of that year the Army cleared the
soldiers’ records and changed their separations to honorable discharges.

* * *

On the 14th of February 1911, another West Point cavalry
officer, Colonel Enoch H. Crowder of Missouri, succeeded Davis
as Judge Advocate General.

* * *

Major GENERAL ENocH H. CROWDER, JUDGE ADVOCATE EXTRAORDINAIRE

Enoch H. Crowder was born in a log house near Edinburg, Missouri on
the 11th of April 1859. Following education in the local schools, he tried his
hand at farming and rural school teaching. In 1877 he entered the United
States Military Academy.

Graduating in 1881, Lieutenant Crowder was assigned to the 8th Cavalry,
then stationed near Brownsville, Texas. During this tour he studied law, and
in 1884 gained admission to the Texas Bar. The same year, Crowder
obtained a long-sought transfer to Jefferson Barracks, Missouri, and after a
brief period of study there, was admitted to the Missouri Bar. The next
year, Lieutenant Crowder was given an assignment he sought—Professor of
Military Science at the University of Missouri. Here he instructed two
companies of cadets and a company of 100 coeds which he organized,
working meanwhile toward a law degree which he received in 1886.

Soon after obtaining his law degree, Crowder was promoted to first
lieutenant and ordered to rejoin his regiment as a troop commander in the
Geronimo campaign. Following the end of that campaign in September
1886, he returned to the University of Missouri where he instructed in law
and military science for the next three years. Upon completion of this detail,
Lieutenant Crowder returned to the 8th Cavalry at Fort Yates, Dakota
Territory, where he participated in the final campaign against Sitting Buil.
During this same period he defended Lieutenant M. F. Steele-an officer
who, in a rash moment, maintained his authority over a defiant trooper with
his fists, and whose case had been prominently featured in the journalism of
that period.



In 1891, Crowder was transferred to the Judge Advocate General's
Department, promoted to captain and given the post of Acting Judge
Advocate for the Omaha headquarters of the Department of the Platte. In
January of 1895, this temporary branch transfer became final and Crowder
was promoted to major. The beginning of the Spanish-American War
marked his promotion to lieutenant colonel, following which he served on
the commission which arranged the Spanish surrender of the Philippines.
During his service in the Philippines, he filled many important posts in the
military government of the Islands. In 1899, he headed the Board of
Claims, served on the Philippine Supreme Court, and drafted the new
Philippine criminal code.

Impressed with the ability Crowder had demonstrated in the Philippines,
Judge Advocate General Davis called him to Washington to serve as Deputy
Judge Advocate General in 1901. In this capacity, Crowder prepared and
argued the government’s position in the then noteworthy case of McClaughry
v. Deming which decided that a court-martial composed entirely of Regular
Army officers did not have jurisdiction under the 77th Article of War to try
an officer or soldier in the Volunteer Army raised under the Act of March
2, 1899. Although the United States lost its argument that such Volunteers
were “soldiers of other forces” under the Article, the case enhanced
Crowder’s reputation as an able lawyer. During this period Crowder
attained the rank of colonel and served as the senior American observer
with the Japanese Army in the Russo-Japanese War of 1904-1905.

Colonel Crowder served as chief legal adviser to the American-sponsored
Provisional Government of Cuba, and Supervisor of its Departments of State
and Justice from 1906 to 1909. Simultaneously he headed the Cuban
Advisory Law Commission and Central Election Board. In 1910, he
represented the United States at the Fourth Pan American Conference in
Buenos Aires and in that capacity made official visits to Chile, Peru,
Ecuador, Columbia and Panama. After studying the military justice and
penal systems of France and England on a European tour, he returned to
Washington to assume the duties as Judge Advocate General of the Army
on February 11, 1911.

As Judge Advocate General, Crowder initiated a number of innovations
including the regular publication of Judge Advocate General opinions; the
issuance of 2 new digest (published in 1912) of all JAG opinions issued since
1862; and a program for the legal education of line officers at government
expense. Additionally, he supervised the revision of the Articles of War for
the first time since 1874, revised the Manual for Court-Martial and took an
active part in prison reform in the Army.

With the advent of World War 1, General Crowder was appointed Provost
Marshal General in addition to his duties as Judge Advocate General. As
Provost Marshal General he prepared the Selective Service Act of 1917 and
supervised the registration, classification and induction of nearly three
million men into the armed services. As Judge Advocate General, he
supervised the administration of military justice in the Army during the
period when the number of general courts-martial rose from 6,200 in 1917
to over 20,000 in 1918. Although offered a promotion to the rank of
lieutenant general in 1918, General Crowder, mindful of public and
Congressional opposition to “swivel chair” generals, refused the promotion,
seeking instead a field command.

After the war, General Crowder found himself, along with the entire
military justice system, the center of a storm of controversy, stemming from
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figure 32
Major GENERAL EnocH CROWDER, SECOND FrOM LEFT, FRONT,

AND OFFICERS WHO ASSISTED AT THE SECOND DRAWING OF DRAFT
NUMBERS, AT THE SENATE BUILDING, JUNE 27, 1918

charges that the military justice system was “un-American.” Crowder, a
perceptive critic of the system who had already commenced work on needed
reform, now accelerated his efforts. The specific recommendations he
submitted to Congress, most of which were subsequently adopted, included
greater safeguards for the accused, changes in the composition and powers
of special courts-martial, and the addition of an authority in the President to
reverse or alter any court-martial sentence found to have been adjudged
erroneously.

In 1920 a bill authorizing the President to retire General Crowder with
the rank and pay of a lieutenant general was introduced in Congress but
was never formally brought to the floor of the House for action. On
February 14, 1923, after 46 years of service, General Crowder retired from
the Army—but his days of service to his counmry were not finished. On the
very same day, he was appointed the first ambassador from the United
States to Cuba, a post which he held until 1927.

From 1927 until his death in 1932, General Crowder was engaged in the
private practice of law in Chicago. Among his many personal honors and
decorations were the Distinguished Service Mcdal, the Cuban Order of
Carlos Manuel de Cespedes, the Japanese Order of the Rising Sun, Knight
Commander of the British Order of St. Michael and St. George, Com-
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mander of the French Legion of Honor, and Commander of the Italian
Order of the Crown. His name was suitably memorialized in his home state
of Missouri through the naming of a state park in his honor and through
the designation of the World War II training center at Neosho, Missouri, as
Camp Crowder.

Perhaps the most apt description of the service to his country by Enoch
H. Crowder was contained in the words of the late Henry L. Stimson,
Secretary of State in the cabinet of President Hoover and Secretary of War
in the cabinets of Presidents Taft and Franklin D. Roosevelt, who said of
General Crowder:

His record as Judge Advocate General and his later record as
Provost Marshal General have constituted a page in the history of
our Army upon which we can all look with deep satisfaction and
admiration. % " %

The Judge Advocate General’s Department, grew from 13
lawyers to an authorized strength of 32 under provisions of the
Act of June 3, 1916, which provided for incremental increases in
strength, to include: one Judge Advocate General with the rank
of brigadier general, four judge advocates with the rank of
colonel, seven with the rank of lieutenant colonel, 20 with the
rank of major, plus the acting judge advocates for separate
brigades and general court-martial jurisdictions authorized by
earlier legislation in 1901. The same Act also provided for the
organization of an Officers’ Reserve Corps. Lawyers in the Army
Reserve were to become the muscle of Corps strength in the
several great mobilizations of forces during the next 60 years.
Regular officers constituted the backbone, but there were never
enough when the Army expanded.

In 1916, the most important. revision of the Articles of War in
years was passed by Congress. The struggle for revision of the
Articles, drafted under the direction of General Crowder, ended
what many termed a legislative endurance contest. After several
years of study by the staffs of the Judge Advocate General's
office, the War Department, the General Staff, and the Army
War College, a bill embodying the revised Articles of War was
introduced in the House of Representatives on April 22, 1912.
Shortly thereafter a companion bill was introduced in the Senate;
and from the 14th through the 27th of May, hearings were held
by the military committees of both houses. But during this period,
Republicans, Democrats and Progressives were all apparently
more interested in national and state elections than in Army
reform-—consequently, no Congressional decision on the bills was
ever reached, and neither draft was reported out for considera-
tion. Following the inauguration of Woodrow Wilson as President,
Congressmen became even more absorbed in the Federal Reserve
Banking Law, the Underwood Tariff, and other legislation. And,
after the outbreak of war in Europe, the Articles of War were
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almost lost in the mad scramble for military preparedness and the
Jockeying attendant to passage of the National Defense Act.

For three arduous years all revision efforts died in committee
or subcommittee—but finally, in 1916, Judge Advocate General
Crowder’s perseverance was rewarded. On January 16 of that
year, the revision bills were reintroduced in Congress, and were
referred to the military committees. Inasmuch as the war in
Europe was daily drawing closer to America, prompt action was
expected. But, instead, Congress became involved in a prolonged
debate over the various plans for military expansion and the
debate ended in a bitter feud between Representative James Hay,
Chairman of the House Committee on Military Affairs, and
Senator George E. Chamberlain, Chairman of the Senate Com-
mittee on Military Affairs. Hay advocated establishment of a
National Guard subject to call by the President during a national
emergency, and Chamberlain opposed federalization of state
militia. The fight between these key leaders and their followers
was the talk of the capital, and it not only delayed, but also
influenced the content of all military legislation enacted during
months that followed.

Perhaps a Presidential election year was a poor time to harass
congressmen, but the new Secretary of War, Newton D. Baker,
General Crowder, and the public all demanded action following
the raids of Mexican bandits across the border of New Mexico.
On March 9, the Senate approved the Articles of War bill, but to
no avail: the House Committee failed to make a report. The delay
in the House disturbed Senate leaders and on July 3, they
included the revised Articles of War in the Military Appropriation
Bill then pending in Congress. This omnibus bill passed the
Senate on the 25th of July, but the House objected and the
matter was thereupon referred to a conference committee. At the
insistence of House members, the revision was nullified in part by
exempting retired officers from its coverage. On August 7, the
appropriation bill containing the emasculated Articles of War was
accepted by both houses.

Members of Congress and military leaders alike were dissatis-
fied with this turn of events. Crowder and Secretary Baker
carried their case directly to the White House—and it did not take
them long to convince Wilson that the law as passed divested the
President of control over officers on the retired list and that it
should be vetoed.

General Crowder personally prepared the Presidential veto
message objecting to the exemption of retired officers from the
Articles of War. He pointed out that under the Act of 1861
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establishing the retired list, such officers were only partially
retired: they could wear the uniform of their grade; their names
were carried on the Army Register; and they were subject to the
Articles of War. The Act of 1876 specifically declared officers on
the retired list to be a part of the Regular Army. Therefore,
Crowder argued: “. . . officers on the retired list of the Army are
officers of the Army, members of the Military Establishment
distinguished by their long service, and, as such, examples of
discipline to the officers and men in the active Army.” He
contended further that Congress had no power to deprive the
Commander in Chief of his constitutional authority over part of
the military establishment. President Wilson vetoed the Act on
August 18 and returned it to Congress with the objection as
noted.

As far as the Articles of War were concerned, it was fortunate
that their fate was now linked with an appropriation bill which
was destined for passage. The vetoed bill was promptly reintro-
duced into Congress, and on August 22, the House passed it
without the Articles. The Senate restored the Articles of War,
making changes to meet Wilson’s objections, and approved the
measure without delay. In the House a motion to concur in the
Senate amendments prevailed, and the bill finally passed. The
new Articles were signed by the President on August 29, 1916.

The revised Articles of War had been under consideration for
13 years, and before Congress for four years. Many individuals
had labored on the project but none more zealously than General
Crowder. Secretary Baker—an able and distinguished lawyer—
appraised Crowder’s service as follows:

The work of the Judge Advocate General in
preparing the revised Articles is a singularly able piece
of work, introducing needed reforms, and throughout
characterized by moderation and a conservative attitude
toward an established and well understood disciplinary
system.

General Crowder’s 121 Articles of War eliminated certain
obsolete matters, and were arranged in a more orderly and logical
manner than their predecessors. They made common law felonies
military offenses at all times, except that murder and rape
committed within the continental United States in time of peace
could not be tried by court-martial. In peacetime, soldiers accused
of civilian offenses were required to be turned over to civil
authorities on request. One article provided that the President
could prescribe procedures, including modes of proof, used in
court-martial if not inconsistent with the Articles of War. This
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authority was initially delegated to the Commanding General of
the Army and the Judge Advocate General. Today, similar
statutory language is the authority for promulgation of the
Manual for Courts-Martial as an Executive Order.

The authority to convene general courts-martial was extended
to include the commanding officer of any district or of any force
or body of troops when empowered by the President, thus
providing for the case of expeditionary forces not the equivalent
of a brigade or higher unit, and other emergent services, and
permitting general court-martial jurisdictions to be multiplied as
the exigencies of the service might require.

Death as a punishment became largely limited to times of war,
save for assault on or willful disobedience of a superior officer,
mutiny and sedition (as well as failure to suppress them) and rape
(outside the “geographical limits of the States of the Union and
the District of Columbia”). A disciplinary “special” court—interme-
diate between the general and summary court, with power to
impose disciplinary punishments but without the power to
adjudge dishonorable discharge—was created in the mold of the
regimental/garrison courts. This tribunal was to be used for the
trying of offenses where the retention of the offender within his
command was contemplated, leaving the general court-martial for
cases calling for serious discipline, dishonorable discharge or
prolonged detention in confinement; while the summary court
was reserved for the trial of minor offenses calling for light
punishments of confinement and forfeiture.

An accused could be represented by counsel of his own choice,
if reasonably available; if not, the prosecutor-judge advocate was
charged “from time to time” to “advise the accused of his rights.”
Challenges for cause were permitted. Court-martial sentences had
to be approved by the “officer appointing the court or by the
officer commanding for the time being.” The Articles further
established the right of the reviewing authority to mitigate a
finding of guilty by a court-martial to a finding of guilty of any
lesser included offense. Presidential confirmation was required for
any sentence respecting general officers and extending to death
or dismissal of an officer or cadet. No other real changes were
effected in the justice system—and would not be for another four
years.

In 1917 a Manual for Courts-Martial was published to introduce
and interpret the revised Articles for the military establishment.
Prepared in the Office of The Judge Advocate General and
promulgated “By Order of the Secretary of War,” this Manal
contained an introduction which usefully summarized the signifi-
cant changes worked by the 1916 Articles of War. It also added
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directives to the field, an important one of which required the
officer exercising summary court-martial jurisdiction over an
accused to make a preliminary investigation of the charges, and to
give the accused an opportunity to make a statement or present
evidence before action was taken against him.

The 1917 Manual reflected changing social values and attitudes
toward the whole problem of crime and punishment. Section III,
Chapter XIII, announced as War Department policy that “because
of the effect of confinement upon the soldier’s self-respect
confinement is not to be ordered when the interests of the service
permit it to be avoided.” Sect10n IV of the same chapter recited
that punishments such as “carrying a loaded knapsack, wearing
irons . .. and tying up by the thumbs” had “become so obsolete as
to be effectually prohibited by custom without the necessity of
regulations” to prohibit them.

One point of some sensitivity was, surprisingly, not treated in
the 1916 Articles or the 1917 Manual despite the modernization
generally reflected in both. This was the power of the officer
reviewing the findings and sentence of a court-martial to return
the case to the court for revision of the sentence if he found the
first too lenient. There was “a principle of military law” an-
nounced in digested cases as early as 1863 that the reviewing
officer could not, himself, add to the sentence, as by increasing
the weight of rocks to be carried in a knapsack from 20 to 30
pounds. .

These cases appeared regularly in the Digests of Opinions from
1880 through 1912. At the same time, opinions were reported
which held it proper for the reviewing authority to return cases to
a court-martial for upward revision. Although the reviewing
authority could not compel the court to revise its sentence, the
1912 Digest reported a holding that, upon the court’s refusal to
adopt his views, “he _may express his formal disapprobation of
their neglect to do so.’

The source of surprise about this is one case decided by the
Supereme Court and a revisit to the legal saga of former Judge
Advocate General Swaim. In 1879 the Supreme Court decided a
habeas corpus action brought by a Navy paymaster, Alvin Reed,
who alleged that he was being held in a Navy brig pursuant to an
unlawful sentence. His first court-martial sentence for “malfeas-
ance” as paymaster had in fact been revised upwards when the
reviewing officer, an admiral, found the sentence too lenient and
sent the case back to the court-martial for revision.

Although the Supreme Court held that this issue was not
properly raised before it in a habeas corpus proceeding, it did
acknowledge that the admiral’s action might have violated existing
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Navy Regulations which prohibited the reviewing authority from
enlarging a sentence “directly or indirectly.”

The Reed case played a part in the 1893 decision of the United
States Court of Claims when it decided against General Swaim’s
claim for allowances due him during the first half of his period of
suspension from duty. The President had returned the court-
martial action twice, the first time chiding the court for the
leniency of its sentence and the second for overreacting to his
chiding to the point of imposing an unlawful reduction in grade.
The military court’s third sentence of suspension from duty and
forfeiture of one-half pay for 12 years, he approved. General
Swaim claimed that since the forfeiture clause mentioned only
“pay,” he was entitled to the other allowances appropriate to his
grade.

The Court of Claims, therefore, had to consider the legality of
the third sentence. It found the Reed case controlling and the
third sentence illegal because it was more severe than the first one
imposed. However, General Swaim did not get his allowances—
the court said they did not accrue during a period of suspension
from duty! A formal prohibition upon the convening authority’s
ability indirectly to increase a sentence by revision proceedings
had to await the outcome of the great conflict between General
Crowder and his Deputy, General Ansell, after World War I.
Article of War 40 in the 1920 Articles settled this matter.

General Crowder also saw to continuation of the Winthrop
tradition of preservation of legal sources and getting information
out to the field. Colonel Fratcher records that early in his
administration Crowder caused Captain (later Brigadier General)
Charles R. Howland to bring the Digests of Opinion up to date—
first to 1912 and then to 1917. This permitted further supple-
ments in 1931, 1942 and thereafter, so that the law making and
law interpreting functions of The Judge Advocate General have a
solid historical record. TJAG Crowder also continued preparation
of a compendium, Mulitary Laws of the United States, which
appeared in 1915. That, and the revisions of 1921, 1939 and
1949, were a standard source of often hard-to-find law until
largely supplanted by the codification of military law in Title 10 of
the United States Code in August of 1956.
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VII

The First World War, Further Revision
of the Articles, and 20 Years of Peace

In addition to his duties as Judge Advocate General, Enoch
Crowder was given the post of Provost Marshal General—a
position then equivalent to that of the Director of Selective
Service—in 1917. During the two years that Crowder served as
Provost Marshal General, his new work kept him away from the
Judge Advocate General's office. Consequently the wartime
administration of that office was conducted in General Crowder’s
absence by Brigadier General Samuel T. Ansell of North
‘Carolina, as Acting Judge Advocate General.

That division of the leadership framed a dispute about the
philosophy and administration of military criminal law which
presaged the major trends from 1920 to the present. Military law
was becoming more and more affected by influences from the
civilian community, and those influences were powerful. Oliver
Wendell Holmes, Jr., was on the Supreme Court during this
period and Brandeis was appointed by President Wilson in 1916.
Although the “separate but equal” case, Plessy v. Ferguson (1896)
was still law, the Court had decided Muller v. Oregon in 1908 and
it was becoming apparent that jurisprudence in the United States
was reflecting some ideas of the new liberalism. It would take the
Court until 1937 to overcome the conservative bias of the age of
Imperialism and laissez-faire economics which occupied the two
decades on each side of the millennium, but seeds were beginning
to sprout early in the new century.

This was the time of the flowering of Legal Realism in the
United States, a view of the law held by men such as Holmes,
which emphasized the humanity of judges and the “reality” that
law is what the judges say it is. Realism was a major theme in legal
thought and writing during this period, particularly, though not
exclusively, at the large northeastern law schools. When the
coming war caused the introduction of numbers of law professors
into the Department and their association with the dispute about
new directions for military criminal law, some of the current
civilian thought had immediate impact.
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One of the principal issues in what became known as the
“Ansell-Crowder Dispute” was the proper role of the military
commander in the court-martial process. That conflict did not
develop fully until after the war, but it began with the introduc-
tion of civilian influence and Ansell's appointment.

figure 33

SaMUEL TILDEN ANSELL

SAMUEL TILDEN ANSELL—PROGENITOR OF MODERN REFORM

An 1899 graduate of the United States Military Academy and 1904
graduate of the University of North Carolina School of Law, Samuel T.
Ansell served as prosecuting attorney for the Province of Moro, Philippines,
from 1909 to 1911. Prior to that time he served as instructor in law and
history at West Point. During 1911-13 he was engaged in special work for
the War Department in New York City and Washington, D.C., and from
1913 to 1917 he represented the governments of the Philippine Islands and
Puerto Rico before federal courts in this country. Ansell had been
commissioned a second lieutenant upon graduation from West Point, and



then assigned to the 11th Infantry. He was promoted to major in 1913 and
to lieutenant colonel and then brigadier general in 1917.

As the Acting Judge Advocate General from 1917 to the end of World
War I, Ansell was the unyielding proponent of reform in the administration
of military justice. He took the initiative in preparation of General Order
No. 75 which abolished all distinctions among Regular Army, National
Army and National Guard forces and placed all such forces in the Army of
the United States.

The dishonorable discharge and imprisonment of a group of soldiers for
mutiny at Fort Bliss and the execution of 13 black soldiers in the Fort Sam
Houston Riot case created a nationwide clamor for revision of the Articles
of War. Within the War Department General Ansell became the outspoken
advocate for reform of military justice. He was largely responsible for the
revision of court-martial procedures and judicial review bringing military
Jjustice into closer consonance with civilian practice. Unsurprisingly, Ansell's
reform notions encountered stiff opposition from government and military
leaders. The controversy set the stage for what is popularly known as the
“Ansell-Crowder Dispute.” Ansell's conduct in picking a public forum for
airing what appeared to be an “in-house™ problem, however, was considered
inappropriate by many in the Army hierarchy—especially in view of the fact
that many less vocal JAG officers were pursuing Ansell's same goals “behind
the scene” with some efficacy. In hearings before the United States Senate
in 1919, Ansell proposed changes in appellate procedure, protection of
accuseds’ rights and preclusion of command manipulation. Although his
views were “30 years ahead of time” and most were ultimately adopted in
the Uniform Code of Military Justice, his overzealous advocacy and direct
dealing with the Secretary of War “over his superior’s head” incurred some
measure of dissatisfaction with his conduct among his fellow officers in the
War Department. Consequently, Ansell was reduced in grade from brigadier
general to his permanent rank of lieutenant colonel. He resigned from the
Army a short time thereafter but his controversial career and reform efforts
were not daunted.

Ansell and Senator George E. Chamberlain then joined forces in attacking
the existing court-martial procedures. At the request of Newton D. Baker, a
principal defender of the court-martial system, the American Bar Associa-
tion appointed an investigative committee. After an extended inquiry, the
Committee’s majority upheld the existing practice. Ansell nevertheless
continued his activities in behalf of military justice reform, and his efforts
must be credited with some measure of responsibility for the Congressional
enactment of new Articles of War in 1920.

As a civilian Ansell became embroiled in a dispute of other sorts. While
serving as the counsel to a special committee of the US Senate investigating
dubious political practices, Ansell attacked the controversial governor of
Louisiana, Huey Long. Long suggested in print that Ansell was guilty as well
of a variety of crimes including forgery of his own appointment as Acting
Judge Advocate General. Ansell swiftly initiated a $500,000 defamation suit
against Long; the Ansell-Long controversy and tort suit, however, was
brought to an abrupt end with the assassination of the Louisiana politician.

After a long and successful practice in the Washington, D.C., law firm of
Ansell and Bailey (later Ansell and Ansell), Samuel T. Ansell died on May
27, 1954.

* ® *
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When the United States entered World War I on April 6, 1917,
the Judge Advocate General's Department consisted of 17 officers,
four of whom were on duty in the Office of the Judge Advocate
" General. The Act of May 18, 1917, provided for wartime
expansion of the Army by the appointment of temporary officers,
and the temporary promotion of Regular Army officers. Under
the Act of October 6, 1917, the Judge Advocate General was
given the rank and pay of a major general. Instructions issued in
1918 directed the addition of enlisted men to the Judge Advocate
General’s Department for service as law clerks in the War
Department and in the field, and a proviso to the Act of July 9,
1918 (added pursuant to a suggestion made by General Crowder)
authorized the appointment of Reserve and temporary first
lieutenants and captains in the Department. By December 2,
1918, the commissioned strength of the Department had reached
426 officers: 35 in the Regular Army (1 major general, 4
brigadier generals, 13 colonels, and 17 lieutenant-colonels) and
391 in the Officers’ Reserve Corps and National Army (7 colonels,
39 lieutenant colonels, 245 majors, 60 captains, and 40 first
lieutenants).

Expansion for war brought to the Department many civilian
attorneys, then or later prominent in the law schools, courts and
government. Major Felix Frankfurter became an associate justice
of the United States Supreme Court after serving on the Harvard
law faculty. With him at Harvard were fellow JA Colonels
Edmund M. Morgan and Eugene Wambaugh, respectively experts
in the fields of evidence and constitutional law; former Northwest-
ern Law School dean, John H. Wigmore, who contributed his
legal acumen in two separate revisions of the Manual for Courts-
Manrtial—most notably in areas dealing with his principal field of
evidence; and Edwin R. Keedy, later Dean of the University of
Pennsylvania Law School. Outside the academic circle: Henry L.
Stimson and Patrick J. Hurley both became Secretaries of War—
Stimson also serving as Secretary of State, and Governor General
of the Philippines—and Charles Beecher Warren was Ambassador
to Japan and Mexico. Nathan William MacChesney, an eminent
member of the Chicago bar, wore the full dress uniform of a
colonel, Judge Advocate General's Department Reserve, when he
presented his credentials as Minister to Canada in 1932. Brigadier
General Hugh S. Johnson became well known as Administrator of
the National Recovery Administration. Colonel Guy D. Goff
became United States Senator from West Virginia and Major
Charles Loring became a justice of the Supreme Court of

Minnesota in 1930.
® * ®
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WoRrLD War I JUDGE ADVOCATES
Felix Frankfurter

Associate Justice of the United States Supreme Court, Felix Frankfurter
was a close friend of Judge Advocate General Enoch Crowder. A cum laude
graduate of Harvard Law School in 1906, Frankfurter practiced in New
York City as an assistant US attorney and then with the firms of
Hornblower, Byrne, Miller and Taylor and later with Winthrop and Stimson
before he joined the Harvard Law School faculty in 1914. As secretary and
counsel to President Wilson's Mediation Commission on labor problems
from 1917 to 1918, Frankfurter investigated the Tom Mooney case in San

figure 34

ASSOCIATE JUSTICE OF THE SUPREME COURT AND RESERVE MAJOR
JupGE ApvocATE, FELIX FRANKFURTER AssISTED TJAG CROWDER
WitH WARTIME MILITARY LEGAL PROBLEMS

Francisco and the infamous Bisbee Deportations when local law enforcement
officials shipped striking miners from Arizona to New Mexico. In 1933
Frankfurter declined an appointment to be Solicitor General but in 1959 he
could not refuse Roosevelt's invitation to the Supreme Court bench. From
there he went on to become one of the more noted constitutional jurists of
this century.

Frankfurter's relationship with General Crowder in the earlier days was
not only as a friend, but as a working associate as well, Frankfurter was
often asked to help resolve problems in the War Department relating to
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minority groups, conscientious objectors and industrial relations. As a major
in the Reserve Corps of the JAGD, Frankfurter also worked with General
Crowder on the revision of the Articles of War. Crowder once asked
Frankfurter’s opinion on the American seizures of the customs house at
Vera Cruz.

Frankfurter, I want you to help me. I've just been over to the
White House and I'm asked to write a memorandum whether that
seizure should be treated as an act of war and what its status is in
international law. Will you work with me on that?

Frankfurter replied: General, I'm going to ask to be excused. I
don’t have to work on that. I know the answer to that.

You do?

Yes, I do.

What is the answer?

It would be an act of war against a great nation; it isn’t against a
small nation.

I can’t give him that.

I know you can’t, but that's the answer.

While serving in the Judge Advocate General's Office, Frankfurter never
put on a uniform. In his memoirs, he elaborated on why he wore only
civilian clothes:

‘The reason I didn’t want to go into uniform was because I
knew enough about the doings in the War Department to know
that every pipsqueak Colonel would feel that he was more
important than a Major ... As a civilian I could get into the
gresence of a General without saluting, clicking my heels, and

aving the Colonel outside say, ‘You wait. He’s got a Colonel in
there.

Edmund Morris Morgan

Edmund Morgan, a lieutenant colonel in the Judge Advocate General's
Department during World War I, later assisted in drafting the Uniform
Code of Military Justice. Morgan taught law at the University of Minnesota,
Yale University, and was twice Acting Dean of the Harvard Law School.
During World War II, Colonel Morgan, as Chairman of the War Labor
Board's war shipping panel, reviewed wage adjustment cases for merchant
seamen. In 1948 Secretary of Defense Forrestal appointed him chairman of
a four man committee to draft a modern and uniform code of military
justice. The Morgan draft was adopted by Congress two years later.
Morgan’s Cases and Materials on Evidence ranks as one of the outstanding
casebooks in the field of evidence. Professor Morgan—once President of the
Association of American Law Schools—was also a contributing member of
the advisory committee to the United States Supreme Court on the Rules of
Civil Procedure.

Dr. Eugene Wambaugh

A distinguished professor of constitutional law at Harvard University,
Eugene Wambaugh's talents were well utilized during his tour as Chief of
the Constitutional and International Law Division, Office of the Judge
Advocate General, from 1917 to 1919. A graduate of Harvard Law School
in 1880, Wambaugh worked on war problems while serving as the special
counsel to the State Department in 1914, and was the American member of
the Permanent International Commission under the treaty with Peru in
1915, Wambaugh later achieved the distinction of Professor Emeritus at
Harvard University in 1925.

John Henry Wigmore
John Henry Wigmore was born on March 4, 1863, in San Francisco,



California. He received an A.B. degree from Harvard in 1883 and M.A. and
LL.B. degrees from the same institution in 1887. Wigmore began his
teaching career with three years as a lecturer in Anglo-American law in
Japan. In 1893, he became Professor of Law at Northwestern and was made
Dean eight years later.

When he applied for an Army commission in 1916, John Wigmore was at
the peak of his career. In addition to having been Dean of the Northwestern
University Law School since 1901, his authoritative treatise on evidence had
already been published. He had organized and headed the National
Conference on Criminal Laws and Criminology, which later became the
American Institute of Criminal Law and Criminology under his continuing
guidance. He was completing a term as President of the Association of
American University Professors. However, in spite of these imposing
qualifications, he entered military service with the rank of major.

After being placed on active duty in 1917 he was sent to Washington.
General Enoch H. Crowder, the Judge Advocate General of the Army had
been given the additional title and office of Provost Marshal General during
this time. When called upon to assist Crowder in the administration of the
Selective Service draft, Major Wigmore was given the title, “Chief, Statistical
Division, Office of The Provost Marshal General.” During this assignment
he originated and placed into execution the general plan of statistical tables
concerning classification deferment, industry and agriculture which were
employed in the raising of our military forces. Over 10 million registrants
were screened and classified under the system devised by Major Wigmore.

In addition to organizing the Selective Service draft, Major Wigmore
performed many other duties. He did liaison work with nearly every
government agency in Washington. He was also a member of the War
Department Committee on Education and Special Training which organized
the Student’s Army Training Corps. This committee was responsible for
recommending desirable or necessary changes in the system of classifying
enlisted personnel and in coordinating with educational institutions in the
organization and administration of the Student’s Army Training Corps
program.

In recognition for his services, Wigmore was promoted to lieutenant
colonel in early 1918 and to the rank of colonel later that year. Discharged
on May 8, I"9|19, he was awarded the Distiguished Service Medal “for
exceptionally meritorious and distinguished service to the Government in
connection with the administration of the Selective Service Law during the
war.”

Wigmore served as a member of the Board of Editors which revised and
enlarged the Manual for Courts-martial, authoring and later expanding the
chapter on evidence in the 1917 and 1921 Manuals. His efforts in these
projects merited him the only chapter byline bestowed in the two Manuals,
and he also received special acknowledgment in the preface of both. After
his work on the 1921 Manual, Wigmore was again relieved from active duty
on October 25, 1920. However, as the nation’s foremost expert on military
and industrial mobilization, the Army had Wigmore attached to the Army
General Staff as part of its post-war mobilization plans.

Wigmore wrote séveral law review articles growing out of his military
experience. In addition, he prepared the bibliography and preface for
Military Law and Wartime Legislation (1919).

While not eligible for retirement benefits, he retained his status as a
Reserve Officer, signing his last oath of office in 1940 at the age of 77.

119
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Three years later, on April 20, 1943, John Henry Wigmore died. He is
buried in Arlington National Cemetery, Washmgton D.C.
*

The civilian talent brought to the JAG Department by mobiliza-
tion was integrated into the performance of the burgeoning
variety of legal tasks falling to the Judge Advocate General. This
considerable pool of resources permitted continuation of Depart-
ment contributions in fields other than criminal justice and
engendered increased reliance on the Army attorney by his
commanders. The story of the increase of the Army commander’s
consciousness of legal problems and of his reliance on his
uniformed attorney is the measure of the growth of the
community role of the Corps.

Concern with international law and relations had begun with
the Lieber Code in 1863 and was continued by General Davis
when he participated influentially in the several early conferences
on the law of war at The Hague and Geneva. Winthrop’s Digest of
Opinions reflects the Department’s broadening activities in connec-
tion with contract law and administration of the Army. And there
was in World War I a predecessor to the Soldiers’ and Sailors’
Civil Relief Act of 1940 which was to become the foundation for
one of the major new missions of the Corps—free legal counsel to
the individual soldier about his personal affairs.

Many of these areas of increased activity are reflected in the
service rendered by those mobilized for the war effort. Those
officers served in combat with distinction, dealt with foreign
governments on behalf of U.S. military interests, assisted with the
mobilization for war, and advised in the exercise of the full range
of their commanders’ legal military powers. That breadth of
contribution is reflected in the accompanying vignettes of the
careers of Patrick J. Hurley, Charles Beecher Warren, Nathan
William MacChesney and “Iron Pants” Johnson.

* * *

OTHER WORLD WAR I JUDGE ADVOCATES
Patrick J. Hurley

Born in the Choctaw nation, Indian territory (now Oklahoma) Patrick J.
Hurley went to work first as a mule driver and then as a cowboy. Having
studied Law at the National University, Washington, D.C., he represented
the Choctaw tribe as its national attorney from 1912 to 1917. Commissioned
a major in the Army at the outbreak of World War I, he served in France as
judge advocate, Army artillery, 1st Army. He took part in the Aisne-Marne,
St. Mihiel, and Meuse-Argonne battles, receiving a Silver Star for gallantry.
After the Armistice, as judge advocate, 6th Army Corps, he secured
permission from the Grand Duchy of Luxembourg for U.S. troops to march
across Luxembourg in order to occupy Germany. Hurely succeeded James
William Good as Secretary of War in President Hoover’s cabinet and also

chaired the War Policies Commission, a nonpartisan body to prepare
national policies in time of war. As a Reserve colonel at the outbreak of the
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PaTrick J. HurLEY: SpeciaL Emissary, AMBASSADOR TO CHINA,
SECRETARY OF WAR AND WORLD WAR I JUDGE ADVOCATE, ENjOYS
THE ComMmPANY OF HumMorisT WiLL ROGERS

Second World War, he was called to active duty. Promoted to the rank of
brigadier general in 1942, he was ordered to the Southwest Pacific to “direct
efforts to run the Japanese blockade of the Philippines with supplies for
General Douglas MacArthur's forces on Bataan peninsula.” Hurley was
wounded in the Japanese bombing attack on Port Darwin, Australia, but he
recovered quickly and was appointed United States Minister to New
Zealand.

General Hurley acted several times as a special emissary to the parties at
war. At the request of the President, he conducted a special mission to
Moscow to consult Stalin, and at the same time made an evaluation of the
Stalingrad and Caucasus battlefields. He participated in both the Cairo and
Tehran conferences where he held the rank of Ambassador. Advanced to
major general in December of 1943, Hurley was sent to Chungking to help
prevent the collapse of the nationalist government of China and keep the
Chinese Army in the war. After service as the U.S. Ambassador to China, he
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was awarded the Medal for Merit by Secretary of War Patterson for his
efforts in China. He died on the 30th of July 1963.

Charles Beecher Warren

An 1891 Phi Beta Kappa graduate of the University of Michigan, Charles
Beecher Warren represented the United States as an associate counsel in
hearings before the joint high commission for the Bering Sea controversy
with Great Britain. Commissioned a major in the Judge Advocate General's
Department at the outset of World War I, he was assigned as General
Crowder’s Chief of Staff while the latter was Provost Marshal General. In
that capacity Warren formulated and directed regulations administering the
Selective Service Act. After the war he embarked on a successful career as
an emissary and diplomat, first acting as the legal adviser to the American
delegation at the Paris Peace Conference. In 1921 he was appointed by
President Harding as Ambassador to Japan. After having served as a high
commissioner to Mexico to reestablish normal diplomatic ties, Warren was
named Ambassador to Mexico by President Coolidge in 1924. He was also
twice nominated as United States Attorney General but was never confirmed
due to political controversy between the Senate and President Coolidge.

Nathan William MacChesney

Cited by General Pershing “for exceptionally meritorious and conspicuous
service” as a member of the American Expeditionary Force commander’s
staff, Nathan William MacChesney additionally served as chief of the section
which reviewed dishonorable discharge cases in France. He represented the
War Department in the U.S. Supreme Court case of Stearns v. Wood which
upheld the power of the Secretary of War to control the military forces of a
state by executive order. MacChesney, a life trustee of Northwestern
University, is also known as the father of that university campus. He was
appointed Minister to Canada in 1932 by President Hoover and also served
as Consul General to Thailand. And while an attorney for the government,
MacChesney was counsel for the United States Senate in the investigation of
several notorious political frauds. In 1951 he ended his extensive military
career retiring at the rank of brigadier general. He died in Libertyville,
Illinois, September 25, 1954.

Hugh S. “Iron Pants” Johnson

A graduate of the United States Military Academy, Hugh Johnson’s
bluntness and straight-from-the-shoulder language earned him the nick-
name “Iron Pants.” He served as General Pershing’s judge advocate in 1916
during the Mexican punitive expedition. Two weeks after the Selective Draft
Bill was passed at the outset of the First World War, Johnson was appointed
major, judge advocate, in charge of the draft. Hugh S. Johnson is perhaps
best known as the administrator of the National Recovery Act where he gave
popularity to such phrases as “crack-down,” “bunk,” “chisler,” and “dead
cats.” As the NRA head Johnson supervised the publication of more than
450 codes for the regulation of business in the nation’s recovery program.

* * *

The First World War soon demonstrated that the 1916 revision
of the Articles of War had not eliminated many of what were
then considered major faults in the military justice system. The
Articles had not been drafted to govern an Army of 200,000
officers and nearly four million men. It was to be expected that

the conditions of such an unprecedented World War would show
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many areas in which the existing code might be improved. The
criticism was directed principally toward three points: (1) that the
system was almost wholly in the control of line officers without
legal training and who were frequently harsh and arbitrary; (2)

figure 36

“IRON PANTS” JOHNSON AFTER FIRST FLIGHT IN His AIRPLANE

that sentences were excessive and unequal as between commands;
and (3) that there was no system of appellate review, except in the
small class of cases requiring Presidential confirmation.

That recitation of objections would not seem unusual to
modern ears, at least to those which have listened to what the
Supreme Court was saying about defendants in criminal proceed-
ings during the “law revolution” of the 1960’s. However, the time
was 1918, commanders felt, in the light of many years of military
history, that the disciplining of troops was their business and that
if one could be trusted to take 15,000 men into combat, he
could also be trusted to treat them fairly. The vice of that
argument was, however, becoming apparent and the nature of the
court-martial was changing; it was becoming a true court.

Before the English Mutiny Acts of 1689, the King and his
commanders pronounced and executed the law, all within the
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military community. After the Restoration of 1688, Parliament
established its position as the lawmaker for all Englishmen,
especially the Army. That precedent was adopted by the Ameri-
can Colonies whose forces from the first were governed by rules
emanating from the legislature, not the commander. Although the
rules thus were prescribed by representatives of the people, the
structure for their implementation in the forces differed materi-
ally from that in the civilian community through the 19th century.
The court-martial of that early period was a fact-finding and
recommending body. Its results were not announced in open
court at the end of the trial, but were reported to the commander
for his “approbation or disapprobation,” to use words the
Continental Congress employed in transmitting one set of pro-
ceedings to General Schuyler in 1775. .

As has been detailed elsewhere in this history, the growth of
ideals about due process of law in the American polity was
reflected in accretions to the procedure in courts-martial. Those
accretions occurred largely by custom and usage prompted by the
legal training of the administrators of the Army system. The
growth was, however, against the background of a view of the
court-martial which tended to inhibit its maturation.

On its first occasion to consider the nature of courts-martial, the
Supreme Court, in 1830, said of the judgments of a court-martial
that “they are not placed on the same high ground with
judgments of a court of record.” In this case, Ex parte Watkins, the
Court did find the court-martial to be enough of a court for its
determinations to be reviewable. Winthrop, writing in mid-
century, went perhaps a bit far in an oft-quoted characterization
of courts-martial as “simply instrumentalities of the executive power”
(his emphasis), but he was relying on language of the Supreme
Court in an 1857 case, Dynes v. Hoover. Winthrop was distinguish-
ing courts created by Congress under Article III of the Constitu-’
tion from those created under Article I, but he did add that,
under that distinction, a court-martial is not “a court in the full
sense of the term, or as the same is understood in the civil
phraseology.”

Today, U.S. Circuit Courts of Appeal refer to courts-martial and
Federal District Courts as “two coordinate courts of the same
sovereign,” and to military courts as “expert adjudicating tribun-
als” whose actions are to be treated as other federal and state
courts. This view is a long way from that of Winthrop; the gap is
bridged by events which began during the First World War. Two
incidents in particular triggered important developments in the
process.
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The first of these incidents occurred in October 1917, and
involved the court-martial of a number of noncommissioned
officers at Fort Bliss on charges of mutiny for refusing to attend a
drill formation while under arrest for minor infractions of the
Articles of War. The defendants had relied upon a regulation
which provided that a noncommissioned offer under arrest
should not attend drill. Nevertheless, an officer persisted in the
order and, upon their continued refusal, had them court-
martialed for mutiny. All were found guilty and sentenced to be
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LARGEST MURDER TRIAL IN THE HisTORY OF THE UNITED STATES.
THIRTEEN OF THE 63 DerFenDANTS WERE HANGED THE MORNING
AFTER THE DAY OF SENTENCING

dishonorably discharged from the service and to be confined for
various terms of imprisonment ranging from 10 to 20 years.

As Acting Judge Advocate General, Samuel Ansell attempted to
overturn the verdicts in the so-called “Texas Mutiny Cases” for
both legal and policy reasons. Although unsuccessful, he let his
feelings be known about the matter:
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Those men did not commit mutiny. They were
driven into the situation which served as the basis of a
charge by the unwarranted and capricious conduct of a
young officer commanding the battery who had been
out of the Military Academy but two years. Notwith-
standing the offense was not at all made out by the
evidence of record, notwithstanding the oppressive and
tyrannical conduct of the battery commander, notwith-
standing the unfair and unjust attitude of the judge
advocate which all appeared on the record, these
noncommissioned officers were expelled from the
Army in dishonor and sentenced to terms of imprison-
ment . ..

The second of the two 1917 Texas incidents occurred shortly
after American entry into World War I, when black soldiers,
camped near Houston, demonstrated riotously against alleged racial
injustices by the Army and the local community, climaxing in the
death of 15 white men. As a result, 63 black soldiers were tried by
court-martial. Fifty-eight were convicted, of whom 13 were
sentenced to death and five acquitted. Although not required by
law to do so, the commander at Fort Sam Houston had sought to
ensure total fairness in the case by assigning his staff judge
advocate to review the unfolding transcript of the proceedings on
a daily basis. Because a state of war existed, the commander was
authorized under Article 48 to carry out death sentences without
submitting the case for further review or confirmation. Having
received assurances as to the legality of the convictions, the
commander ordered the executions to be conducted the morning
after completion of the trial.

* & ®

Tue Houston Riots

No other event during the First World War portended such vast change
in the review of court-martial proceedings as the trial of the black troopers
of the 24th Infantry in late 1917. Throughout that summer there were
frequent racial confrontations between the soldiers acting as guards for the
construction of a training camp and the city police and townspeople of
Houston, Texas. Most of these incidents consisted merely in applying
epithets of opprobrium to each other, sometimes resulting in a soldier’s
arrest.

Matters came to a head in August 23, when two black soldiers were
arrested by the local constabulary in Houston for disorderly conduct.
Rumors quickly reached the soldiers’ camp that one had been killed by the
police. The enraged soldiers raided their unit supply tents for weapons and
ammunition and marched out of camp into Houston. During the next
several hours, 15 white men, civilians, police officers and National Guards-
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‘men were killed by the mob of black soldiers proceeding through the streets
of the city. At one point the troopers halted the rioting to determine
whether to carry the carnage further downtown or return to camp. When
the majority decided to infiltrate back into camp, the leader of the riot, a
Sergeant Henry, perhaps cognizant of the fate awaiting the mutineers, took

his own life.

As soon as the Houston rioting became known to the authorities,
Brigadier General J.A. Hulen was placed in charge of the city and martial
law was declared. Early the next morning three companies of the Coast
Artillery Corps and a battalion of the 19th U.S. Infantry arrived to assist in
quelling the disturbance. Soon, all members of the 24th Infantry were
disarmed and, with those who had been arrested in Houston, placed on
trains and sent to Columbus, New Mexico. The suspected mutineers were
delivered to the stockade at Fort Bliss, Texas, while the remainder of the
unit was held at Columbus until the end of October 1917, when it was
restored to duty.

On November 1, 1917, a general court-martial was convened in accord-
ance with Paragraph 47, Special Order-No. 290, Headquarters Southern
Department for the trial of 63 of the suspected mutineers. Colone] John A.
Hull, later Judge Advocate General, was detailed to supervise the prosecu-
tion which was conducted by Major Dudley V. Sutphin. When the trial
concluded in early December, the court sentenced 13 of the blacks to be
hanged; 41 to life imprisonment and four others to short terms. Five of the
accused were acquitted. The 13 sentenced to death were hanged the next
morning in a mass execution, the first since 1847. While the commander’s
actions were authorized under military law of the time, news of the
execution created a furor in Washington. Soon thereafter the Commanding
General of the Southern Department was relieved, reduced in rank and
retired. As a result, General Order 169 of 1917—which prohibited the
execution of death sentences before review by the Judge Advocate Gen-
eral—was promulgated. When General Samuel T. Ansell, then Assistant
Judge Advocate General testified before the Senate Committee on Military
Affairs with regard to the case, he stated that:

The men were executed immediately upon the termination of
the trial and before their records could be forwarded to Washing-
ton or examined by anybody, and without, so far as I can see, any
one of them having had ume or opportunity to seek clemency
from the source of clemency, if he had been so advised.’

It was not long before further provisions concerning the review of court-
martial proceedings were put into effect.

® * &

After General Ansell's abortive attempt to set aside the verdicts
in the “Texas Mutiny Cases,” he addressed a memorandum to
Secretary of War Newton D. Baker on November 10, 1917. Ansell
asserted his opinion that a proper interpretation of Section 1199
of the Revised -Statutes of 1878 (based on the Act of July 17,
1862) required the conclusion that the words “revise” and
“review,” as used in that statute, vested in the Judge Advocate
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General authority to modify or set aside the findings and sentence
in a court-martial case after approval by the appointing authority
if there existed a lack of jurisdiction or serious prejudicial error.

General Crowder opposed Ansell's view, and thus began the
famous “Ansell-Crowder Dispute” which ultimately caused a
nationwide clamor for revision of the 1916 Articles of War.
Details of this dispute have been collected by then Major Terry
Brown, JAGC, in the Military Law Review. Portions of his work are
summarized here because the dispute led directly to major
changes in the law practiced by the military attorney and the
practitioner’s relationships with the military community. This was
also the beginning of close public and Congressional interest in
military criminal law. News of the “Houston Riot Cases” merely
fueled the fire. There were bitter newspaper denunciations of
military justice as administered during World War I; two
independent investigations of the military justice system, one, by a
special committee of the American Bar Association, and the
second by a Special War Department Board on Courts-Martial
and their procedure (dubbed the Kernan Board after its chair-
man, Major General Kernan); a statement by the President of the
American Bar Association attacking the Articles of War—and
finally, lengthy Congressional hearings that ultimately resulted in
a revision of the Articles of War.

Ansell’s contentions were based on grounds that: (1) “Revise,” as
detined in both legal and standard dictionaries, meant to re-
examine for correction, to alter or amend; and that “review” was a
synonym for “revise” and imported the same meaning; (2) the
federal bankruptcy law was worded similarly to Section 1199 and
the word revise had been judicially interpreted to connote the
“power to re-examine all matters of law imported by or into the
proceedings of the case;” (3) The Office of the Judge Advocate
General had, for a short period of time following the Civil War,
through the Bureau of Military Justice, exercised the power to
take appellate action on court-martial findings and sentences
pursuant to a statute brought forward without substantial change
as Section 1199; (4) a change had occurred for reasons not
expressed or known to Ansell—during the early 1880’s, Judge
Advocate General G. Norman Lieber adopted the viewpoint
supported by General Crowder that the power of revision did not
exist in Section 1199; (5) the Army was rapidly expanding and
the influx of untrained officers and increase in the number of
courts-martial which would logically follow such expansion re-
quired that the statute be properly construed to empower the
Judge Advocate General to correct the increased number of
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improper court-martial proceedings which could reasonably be
expected to occur; and (6) The Judge Advocate General of the
British Army exercised similar power.

On November 27, 1917, General Crowder countered with a
memorandum to Secretary of War Baker opposing the views set
forth by General Ansell on the basis that: (1) there was no valid
analogy between Section 1199 and the bankruptcy law cited in
General Ansell’s memorandum; (2) his review of the history of the
Office of the Judge Advocate General from 1864 to 1882 did not
reveal a single instance of the use of the revisionary power which
General Ansell alleged had been exercised; (3) Winthrop in his
treatises did not refer to any such power in the Judge Advocate
General; (4) an unreported case in the Circuit Court of Appeals
for the Northern District of New York had held that the Judge
Advocate General did not have the power of revision; and (5) in
the instant “Texas Mutiny Cases,” the Secretary of War, by statute,
had the authority to effect an honorable restoration to duty of the
individuals concerned (and General Crowder recommended that
course of action).

On the 11th of December, 1917, General Ansell filed a brief
with Secretary Baker, through General Crowder, supporting his
interpretation of Section 1199. He took issue with Winthrop’s
thesis that Dynes v. Hoover, 61 U.S. (20 How.) 65 (1857) defined
courts-martial as agencies of the Executive Department, asserting
instead that they were “courts created by Congress, sanctioned by
the Constitution and their judgments ... entitled to respect as
such.” He went on to argue that Section 1199 had established the
Bureau of Military Justice in the Office of the Judge Advocate
General for the sole purpose of taking revisionary action on court-
martial records and recording the action taken; and the use of the
word “revise” in the statute was organic, creating and defining the
duties ot the Bureau of Military Justice. General Ansell reiterated
his belief that the proper definition of the word “revise” alone had
been found by courts to be a statutory grant of appellate
authority. He noted the anomaly where the Judge Advocate
General had the authority to declare court-martial proceedings
null and void for jurisdictional defect, but not the lesser power of
revising the proceedings for errors substantially prejudicing the
accused. He again asserted the necessity for this power of revision
in light of the rapidly growing Army.

Six days later, General Crowder filed his opposing brief in
which he relied predominantly on the points made in his
memorandum of November 27, 1917. And on the 28th of
December, 1917, Secretary of War Baker informed General
Crowder that he felt General Ansell's brief was based primarily on
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the necessity for, rather than the actual existence of, the power of
revision. But Baker asked General Crowder to recommend how
far the power to revise could be expanded by executive order and
to what extent legislation would be required. Shortly therafter, a
proposed revision of Section 1199 was submitted to the Senate
Military Affairs Committee, but that group ultimately decided not
to consider it.

Ansell was ultimately vindicated, however. To prevent a
recurrence of the injustice of the “Texas Mutiny Cases” and the
tragedy of the “Houston Riot Cases,” General Order No. 7 was
promulgated by the War Department, on January 17, 1918,
requiring that execution of the sentence in any case involving
death or the dismissal of an officer be suspended pending review
and a determination of legality by the Office of the Judge
Advocate General. Fratcher tells us that the reviewing authority,
however, was still free to disregard the advice of the Judge
Advocate General, and- there was continued agitation for statutory
reform of this and other features in the system of military justice.

General Order No. 7 led to establishment of a Board of Review
in the Judge Advocate General’'s Office, with duties “in the nature
of an appellate tribunal.” The Board was to review the records in
all serious general court-martial cases. Its opinions were merely
advisory to the Judge Advocate General, who in turn recom-
mended disposition to the field commander.

After these events, matters of military justice went along quietly
until the Armistice of November 11, 1918. The following month,
Senator George E. Chamberlain of Oregon made a speech
alleging inequality within the military justice system, excessive
sentences, command control, and calling for the establishment of
an appellate tribunal to “formulate rules and equalize these unjust
sentences.” Shortly thereafter, the Executive Committee of the
American Bar Association announced that “our military law
system of administering military justice appeals to us as a subject
which requires consideration and probably some reformation,”
and General Ansell launched his public campaign for revision of
the Articles of War, establishing himself as the standard-bearer for
the reformation of military justice. Speaking before the Chicago
Bar Association and later the Chicago Real Estate Association he
stated that the established system of military justice was “in many
respects patently defective and in need of immediate revision at
the hands of Congress.” Eminent authorities within the field of
law quickly lined upon both sides of the question, Professors
Wigmore and George G. Bogert staunchly supported the then-
existing Articles of War while admitting that some minor revision
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was necessary. Professor Edmund M. Morgan sided with General
Ansell.

Professor Wigmore, a supporter of General Crowder, put it this
way:

The prime object of military organization is Victory,
not Justice. In that death struggle which is ever
impending, the army, which defends the Nation, is ever
strained by the terrific consciousness that the Nation’s
life and its own [sic] at stake. No other objective than
Victory can have first place in its thoughts, nor cause
any remission of that strain. If it can do justice to its
men, well and good. But Justice is always secondary,
and Victory is always primary.

This general principle will explain why it is not
always feasible to do exact justice in the Army in the
midst of war.

The leading Senate reformer, George E. Chamberlain of
Oregon, had introduced amendments to the Articles of War late
in 1918. Senator Chamberlain’s amendments were not reported to
the full committee, but during the hearings on his proposals the
Ansell-Crowder dispute was raised. At the Senator’s urging the
committee asked Ansell to draft completely revised Articles of
War. Ansell's efforts were introduced by Chamberlain as Senate
Bill 64 on which subcommittee hearings were conducted. It was
thereafter introduced in the House of Representatives by Repre-
sentative Royal Johnson of North Dakota as House Resolution
367.

General Ansell proposed a sweeping reform of military justice.
Testifying before the Senate Committee on Military Affairs in
February of 1919, he spoke as bluntly and critically as any
American military man had ever dared to speak about the
condition of military justice:

Army officers, acting on a mistaken sense of loyalty
and zeal, are accustomed to say, somewhat invidiously,
that “courts-martial are the fairest courts in the world.”
The public has never shared that view. . . .

‘This is not a pleasant duty for me to perform. I
realize, if I may be permitted to say it, that I am
arraigning the institution to which I belong—not the
institution, but the system and practices under it—an
institution which I love and want to serve honestly and
faithfully always. Yet an institution has got to be based
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on justice, and it has got to do justice if it is going to
survive, and if it is going to merit the confidence and
approval of the American people. Indeed, if our Army
is going to be efficient, justice has to be done within it,
whether in war or in peace.

Ansell's hoped-for legislation was revolutionary for his time.
The basic proposals in his draft were that:

(1) A number of the punitive provisions of the Articles of
War should be rewritten to delineate the elements of the crimes,
to establish a maximum punishment for each offense and to
remove vague and ambiguous language;

(2) The 1917 Manual requirement that the officer exercising
summary court-martial jurisdiction over the accused make a
preliminary investigation of the charges, and give the accused an
opportunity to make a statement or present evidence, would
become statutory law. (Furthermore, the charges could not be
referred for trial unless an officer of the Judge Advocate
General's Department certified in writing that the charges were
legally sufficient and it was apparent that prima facie proof of
guilt existed.) This was consistent with Ansell's desire to remove
the commander as sole judge as to when there should be a court-
martial and to inject, whenever possible, a lawyer into the process.

(3) The military court scheme of general, special and
summary courts-martial would be retained. However, Ansell did
attempt to limit the functions of the commander in the court-
martial process. First, his draft sought to limit the authority to
convene a general court-martial. Under existing law, any com-
manding officer “when empowered by the President” could
convene a general court-martial, and in practice, this power was
delegated by the President to the War Department and far down
the chain of command. The unlimited power of the President to
authorize any commander to appoint general courts unnecessarily
increased the number of courts without a corresponding benefit
to the service. The Chamberlain (Ansell) bill would have limited
convening authority to the President, Superintendent of the
Military Academy, commanding officer of a territorial division,
department, corps, tactical division, “or of any isolated body of
troops consisting of a regiment or more which by reason of delay
and difficulty of communication with it the President shall find it
necessary to constitute a separate general court jurisdiction.” This
was an attempt to set some limiting standards on the delegation of
the convening authority and reflected Ansell's belief that there
would be a better chance for justice at a higher command where
military lawyers would be available. The bill also would have
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limited considerably the commander’s control over courts-martial
by removing his power to appoint court members, requiring
counsel in general courts to be lawyers, and providing for a
military judge in general courts.

(4) General Ansell realized that among the crucial aspects of
any court-martial were the personnel sitting on the court and the
method of their selection. The Chamberlain bill would have
required exactly eight members for a general court-martial and
three for a special court-martial. It also would have altered the
commander’s power to select the court and to control it during
the trial. First, it provided that enlisted men would be tried by
courts containing members from their own rank. Three of the
eight members of a general court-martial, and one of three
members of a special court-martial, would be required to be of
the same rank as the accused. The bill also would have increased
the required vote for conviction from two-thirds to three-quarters,
with unanimity required for imposition of the death penalty.
Thus, court members of the accused’s own rank, constituting
more than one-third of the court, could have held the determin-
ing votes as to conviction or not. Second, the Chamberlain bill
attempted to change, for the first time, the commander’s power to
select the court members, a practice particularly foreign to civilian
justice. The appointing authority would be permitted to designate
a panel “consisting of those who are by him deemed fair and
impartial and competent to try the cases to be brought before
them,” but a court judge advocate would be required to sit with
each court-martial and would choose the court members from the
panel. Again this indicated Ansell's faith in the introduction of
legal officers into the court-martial process. The bill also proposed
that in selection of the court the accused should be given two
peremptory challenges, instead of one as before—and that he
should be permitted to challenge the array by submitting an
affidavit indicating that its composition or constitution manifested
an inability to render justice, or that the appointing officer had
acted with prejudice.

(5) Ansell disliked the existing court-martial structure with its
judgeless court, with judicial functions performed by the prosecu-
tor-judge advocate. The Chamberlain bill would have required the
appointing authority to appoint a lawyer from the Judge Advo-
cate General's Department or, if not available, an officer recom-
mended by the Judge Advocate General as specially qualified by
reason of legal learning or judicial temperment, to serve as court
judge advocate for each general and special court-martial. There
would be a division of duties along civilian court judge-jury lines.
The court judge advocate would attend all sessions of the court



134

but would not be a voting member. He would be given most of
the functions held by a civilian judge. He would rule upon
motions and questions of law, summarize the evidence and
applicable law at the conclusion of the case, review findings of
guilt for legal sufficiency, and impose sentence with power to
suspend it in whole or in part. He also would have had certain
other responsibilities as a sort of “ombudsman” to ensure that the
proceedings were fair, including the ruling on challenges and
questions related to the competency and impartiality of the court,
and ensuring that the accused would not suffer any disadvantage
due to ignorance or incapacity (with the power to call witnesses if
necessary “to elicit the truth”).

(6) The Chamberlain bill prov1ded that an accused in a
special or general court-martial would be represented by the
military counsel of his choice. The counsel selected by the accused
would have to be appointed “unless the appointing authority shall
furnish the court with a certificate which shall be placed mn the
record that such assignment cannot be made without serious
injury to the service and setting forth the reasons therefor.” The
bill also provided that if the accused made it appear to the court
judge advocate that he needed the assistance of a civilian counsel
but could not afford to hire one, the judge advocate would
employ civilian counsel and pay for his services. If the accused
were found guilty, the judge advocate would be able to order a
two-thirds deduction from the accused’s monthly pay.

(7) The bill would have required that the rules of evidence
applicable in United States district courts apply in courts-martial.
The 1917 Manual for Courts-Martial did contain rules of evidence
for courts-martial, written under the direction of Professor
Wigmore. However, Ansell argued that military courts too often
ignored the Manual and proposed that the exact evidentiary rules
applicable in civilian courts should govern in courts-martial.

(8) There had been a number of World War I cases in
which, after an acquittal by the court-martial, the commander
refused to accept the verdict and returned the case to the court-
martial, resulting in a conviction the second time around. The
Chamberlain bill would have required that an acquittal be
announced immediately in open court, and would have taken
away from the reviewing authority the power to return an
acquittal for reconsideration or to revise a sentence upward.

(9) Ansell felt strongly that civilians not in the chain of
command or affected by military loyalty should be involved in
reviewing court-martial convictions. The Chamberlain bill would
have created a military appeals court of three judges, appointed
by the President with lifetime tenure during good behavior and
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the pay and retirement privileges of a federal circuit court judge.
The court would have reviewed every general court-martial
conviction in which the sentence involved death, dishonorable
discharge or dismissal, or confinement for more than six months.
The scope of its review would have extended to “correction of
errors of law evidenced by the record and injuriously affecting the
substantial rights of an accused, without regard to whether such
errors were made the subject of objection or exception at the
trial.” The court would have been empowered to disapprove a
finding of guilty or approve only so much as involved a lesser
included offense, or disapprove the sentence in whole or part and
to order a new trial, or report to the Secretary of War for
transmission of recommendations of clemency to the President.
The bill did not provide for an appeals court review of special or
summary courts-martial. However, it did require that after the
appointing authority approved a case, he would forward the
records of the trial to general headquarters appointed by the
President. There, a judge advocate would review the proceedings
with the power—in cases of error prejudicial to the substantial
rights of the accused—to revise the proceedings.

The Chamberlain bill was described by Professor Edmund
Morgan in a 1919 article in the Yale Law Journal:

Obviously the basic principle of the bill is the very
antithesis of that of the existing court-martial system.
The theory upon which this bill is framed is that the tribunal
erected by Congress for the determination of gwilt or imnocence
of a person subject to military law is a court, that is proceedings
from beginning to end are judicial, and that the questions
properly submitted to it are to be judicially determined. As the
civil judiciary is free from the control of the executive,
so the military judiciary- must be untramelled and
uncontrolled in the exercise of its functions by the
power of military command. . . (Emphasis supplied)

Nevertheless, the Chamberlain bill ran into immediate difficul-
ties in Congress. Its advocates, who had evoked the concern of
Americans over court-martial abuses, found that, with the war
over,interest began to ebb. After hearings on the Chamberlain bill
were held in November 1919, it became obvious that the
proponents of the bill could not muster enough support to
overcome the opposition of the military and the War Department.
The subcommittee considering the bill failed to report it-out of
committee, adopting instead a limited revision of the Articles of
War which was passed as Title II of the National Defense Act of
1920. “The Ansel draft,” remarked Professor Morgan years later,
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“was badly mutilated.” Many of his proposed reforms would have
to wait for another “Great War” and for the Uniform Code of
Military Justice of 1950 to become law.

The Revised Articles of War enacted in 1920 did not institute
all the changes endorsed by General Ansell, but they did attempt
to meet a number of the criticisms that had been levied at the
1916 Articles.

The 1920 Articles of War made no changes in the wording of
crimes from the 1916 Articles, but the President was given
continued authority to prescribe maximum punishments for
various offenses. A pretrial investigation by an officer appointed
by the commander was to be provided in general courts where
the accused could offer evidence and witnesses, however, the
investigating officer's recommendations were not to be binding
upon the commander. Charges were to be referred to a staff
judge advocate for consideration and advice prior to directing trial
by general court-martial. The rules with respect to membership
and selection of the court remained basically unchanged. Officers
alone continued to sit on courts, and the only limitations on the
commander’s selection were that he choose those officers he
considered best qualified “by reason of age, training, experience,
and judicial temperament.” No definite number of court members
was established; general courts could have from five to 13
members, special courts from three to five. A two-thirds vote was
still required to convict, except that a three-quarters vote was
required for a sentence of life or one of more than 10 years, and
a unanimous vote for death. The number of peremptory
challenges remained at one without any right to challenge the
array. There was still no provision for a judge, but the appointing
authority in a general court-martial would detail one member of
the court, who had to be a lawyer from the Judge Advocate
General's Department, to serve as the “law member.” He would
rule upon interlocutory questions and instruct the court on the
presumptions of innocence and the burden of the prosecution.
However, his rulings would be final only as to admissibility of
evidence, and he could be overruled by a majority vote of the
court on all other matters. A defense counsel would have to be
appointed for all special and general courts-martial, but he would
not be required to be a lawyer. The Chamberlain bill's proposal
for a civilian military appeals court was rejected. Commanders
would continue to review convictions and sentence, but could not
revise sentences upwards or return an acquittal to the court for
reconsideration. The reviewing authority would have to refer the
records of general courts-martial to his staff judge advocate for
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review prior to taking final action, but would not be bound to
accept the judge advocate’s advice.

One of the more significant aspects of the Revised Articles was
Article 502 which required the Judge Advocate General to
establish in his office a board of review consisting of three or
more officers who would review the records of all sentences
requiring Presidential confirmation (sentences involving a general
officer, dismissal of an officer or cadet and cases involving the
death penalty, the latter with certain wartime exceptions) and
those with sentences of unsuspended dismissal, dishonorable
discharges, or confinement in the penetentiary. In cases requiring
Presidential confirmation, questions of both law and fact were
considered. In all other reviews the board examined only
questions of law. For cases requiring Presidential approval, the
board submitted its written opinion to the Judge Advocate
General who attached his own recommendations for forwarding
directly to the President. Since final determination rested with the
President, opinions of the board and of the Judge Advocate
General were advisory. Despite this lack of finality, the Judge
Advocate General ruled that when both the board of review and
he found a conviction unsupported, the case would not be
transmitted to the President. Instead, the entire record would be
returned to the field commander for rehearing. The effect was to
accord a distinct judicial character to the opinion of the board of
review and of the Judge Advocate General.

Cases in the second category (involving dismissal of officers,
confinement and dishonorable discharges) were examined by the
board for the purpose of recommending disposition to the Judge
Advocate General, who also reviewed the same cases. If the board
and the Judge Advocate General agreed the record was legally
sufficient, the sentence was ordered executed. If both found that
a conviction was unsupported, the verdict and sentence were
vacated, and the record returned to the field commander for his
decision on the feasibility of conducting a new trial. If the Judge
Advocate General did not concur with the board’s decision, the
case was submitted to the President for disposition. Thus, the
board of review could never by its own authority cause its opinion
to prevail over that of the Judge Advocate General; yet the board
opinion was not subject to veto by the senior legal officer.

One other method existed whereby cases were heard by the
board of review. The transcript of all remaining general court-
martial convictions, with sentences involving fines or confinement
for less than one year, were examined by a lawyer in the office of
the Judge Advocate General. If this officer found the conviction
unsupported, the case was sent to the board. If the panel agreed
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that an injustice had occurred, the procedure followed was that
for cases requiring Presidential confirmation.

As noted, cases requiring Presidential confirmation enabled the
board of review to exercise broad powers in the examination of
questions of fact and law. But in all other cases—numerically the
great majority—the board interpreted its power very narrowly.
Neither the board nor the Judge Advocate General weighed
evidence, judged the credibility of witnesses, determined controv-
erted questions of fact, or made inferences from testimony. The
boards did adopt procedures patterned after federal appellate
court rules. Counsel for the appellant-accused and for the
government appeared before the board. Formal written opinions,
with dissents, were prepared in all Presidential confirmation cases
and in others involving major questions of law. The accumulation
of opinions created a body of precedent which was followed
according to the doctrine of stare decisis. However, their value as
precedent was diminished by the fact that they were not published
or made accessible outside the Army headquarters. _

A revised and enlarged Manual for Courts-Martial was published
in 1921 incorporating the changes made by the 1920 revision of
the Articles of War. The Manual was edited by a board consisting
of three JA officers: Colonels Walter A. Bethel and John H.
Wigmore, and Lieutenant Colonel William Cattron Rigby. A
condensed edition of the Manual was issued in 1928 which, with
minor changes, remained in force until 1949.

Between the Wars

The Department strength remained high after the close of the
First World War. The active duty officer strength was 373 on
June 30, 1919, but a year later, the National Defense Act of June
4, 1920, fixed the strength of the Army’s legal department at one
Judge Advocate General with the rank of major general and 114
officers in grades from colonel to captain. The 114 officers were
placed on the promotion list and advanced at an Army-wide rate
so that there would not be fixed numbers in any particular grade.
Vacancies created by the Act were to be filled by the appointment
of Reserve, National Guard and temporary officers who had
served during the war; vacancies occuring subsequently were filled
by transfers from other branches of the service or by the
appointment of Reserve judge advocates. After the reorganization
of 1920, vacancies were, as a matter of practice, filled by transfers
from other branches until 1940. The Department was forced to
demote, retire, or discharge some of its officers where its strength
was cut to 80 by the Act of June 30, 1922.



139

After an extraordinary career as a judge advocate officer, Major
‘General Enoch Crowder retired on February 15, 1923. Colonel
Walter A. Bethel of Ohio, who had served during World War I as
a brigadier general and judge advocate of the American Expedi-
tionary Forces under Pershing, replaced Crowder as Judge
Advocate General. Bethel's promising career was foreshortened by
his retirement for medical reasons, but the 22 months of his tour
of duty were marked by two events of lasting interest to the
Corps, one pertaining to his title; the other, to the insignia of the
Department. Up to now we have referred to “the Judge Advocate
of the Army” or “the Judge Advocate General,” taking the titles
from the statutes which created the office, but now the form
changes to The Judge Advocate General. This change was the
result of the appearance of the title in that form in War
Department General Order No. 2 of January 31, 1924, which
capitalized the “The” in the title of several principal Army staff
members. The practice persists to this day and this volume shall
henceforth use the term “The Judge Advocate General” or its
usual abbreviation, TJAG.

Major GENERAL WALTER A. BETHEL

Born in Smyrna, Ohio, on November 25, 1866, Walter A. Bethel was
appointed a cadet to the United States Military Academy on June 14, 1885.
He graduated from West Point in 1889, standing 14th in a class of 49, and
was appointed a second lieutenant of artillery. He served 14 years in the line
of the Army, studying law in his off-duty hours. In 1892 he obtained the
LL.B. from Atlanta Law School; and received an LL.M. two years later from
Columbia (now George Washington) University.

On July 15, 1903, he was appointed a major in the Judge Advocate
General's Department, and served at various stations in this country, the
Philippines, Puerto Rico and Europe. A great deal of his duty time was
spent as an instructor of law at West Point. In 1917, when General Pershing
was chosen to command the American Forces in Europe, he selected
General Bethel (then a lieutenant colonel) as judge advocate on his staff.
Bethel was promoted to the rank of brigadier general (temporary) on
October 8, 1917, which rank he held until June 30, 1920, when he reverted
to his permanent rank of colonel. General Bethel served as judge advocate
of the American Expeditionary Forces until August 15, 1920, for which he
was awarded the Distinguished Service Medal. Also, during his time in
Europe he participated in the Meuse-Argonne offensive and in the
occupation of the St. Die Sector. On February 15, 1923, he was appointed
the Judge Advocate General with the rank of major general. He retired
from active service on account of disability in line of duty on November 15,
1924.

* *

* * &

The second event of Bethel’s tour important to the traditions of
the Corps was his unsuccessful effort to change its insignia, the
“crossed pen and sword, wreathed.” That device had been used
by Army lawyers since 1890, but was not their first trademark.

The lore of JAG Corps heraldry was once traced by then
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THE DiISCIPLINARY SECTION, JUDGE ADVOCATE'S OFFICE, AEF.,
Was Heapep BY BricabpierR GENERAL WALTER A. BETHEL, THIRD
From LEFT, FRONT, LATER TJAG

Lieutenant Edward F. Huber in an early issue of The Judge
Advocate Jowrnal. Huber found that marks of Corps identity were
not provided until after the Civil War. Indeed, Army Regulations
of 1825 provided that “Chaplains, judge advocates, commissaries
of purchases and storekeepers have no uniform.” Although the
1857 Regulations required JA's to wear a white pompon of cloth
material “wherever the epaulettes are worn,” all available pictures
of Judge Advocate General Joseph Holt (1862-1875) show him in
mufti. However, during the last three years of Holt's tour there
was authority for a uniform for members of the then Bureau of
Military Justice.

From 1872 to 1890, officers of the Bureau were distinguished
by the letters “JA” in Old English characters embroidered on the
shoulder knot. It was in 1890 that the design of the original
crossed sword and pen was adopted. General Order 53 of that
year provided that the insignia for judge advocate officers should
be worn on shoulder knots and should be:
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. of gold cord, one-fourth of an inch in diameter,
Russian pattern, on dark blue cloth ground; insignia of
rank embroidered on the cloth ground of the pad ...
with sword and pen crossed and wreathed, according to
pattern, embroidered in silver on the cloth ground of
the pad (except for a colonel and assistant judge
advocate general, who will wear the device made of
solid silver on the knot midway between the upper
fastening of the pad).

According to Huber, the Heraldic Section of the Quartermaster
Corps, explained the significance of the design this way: the pen
is to denote the recording of testimony; the sword, the military
character of the Corps’ mission; and the wreath, the traditional
symbol of accomplishment. Curiously, the development of the
insignia of the Inspector General branch parallels that of the
JAGC in both time and design. Both insignia were authorized in
the same year and both insignia were wreathed, resulting in a
similarity of appearance. By another coincidence, the Corps’
present colors of dark blue piped with white were once those of
the Inspectors General. Prior to that time, the JAGD had colors of
dark blue piped with light blue—then sometime during the first
half of the 20th Century the colors of the two Departments were
switched, for reasons no longer known.

In 1923, a complete revision of the Army Regulation containing
provisions relating to JA insignia was undertaken, in the course of
which there ensued a proposal to change the JAGD insignia. The
proposal provided that etfective 1 July 1942 the insignia should
‘be: “A balance upheld by a Roman sword and ribbon blindfold, 1
inch in height. Scales and sword hilt to be gold, blade of sword
and ribbon silver.” Major G.M. Chandler, then in charge of Army
heraldry, designed the insignia. It was taken from one of the
bronze zodiac signs which ornament the floor of the main reading
‘room of The Library of Congress. The explanation for the
alteration in 1n51gma was not obvious, but the 51m11ar1ty between
IG and JA insignia may have played a major role in the proposal
of a new trademark.

In addition to the confusion of IG and JA insignia, a more
fundamental reason for the change was held in some quarters.
Several judge advocates considered the crossed sword and pen not
sufficiently symbolic of the JA's functions and desired a more
appropriate replacement. This was the view of Judge Advocate
General Bethel who apparently was instrumental in the switch of
the Roman sword and balance design. In this case the sword
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HERALDRY

again represented the milhtary character of the JA mission; the
balance on the scales was the symbol of justice.

The change, however, was not popular in the Department. A
few officers procured the new insignia in anticipation of the
effective date of the new regulations, but most did not. Shortly
after General Betel's retirement in November 1924, members of
the Corps were canvassed for their views on the insignia. Most
wanted to return to the crossed sword and pen.

When Colonel John A. Hull succeeded Bethel, one of his first
acts was to procure a rescission of the still-proposed change in
insignia. The sword and pen crossed and wreathed were retained
as the insignia of the Judge Advocate General's Department (now



143

Corps). It has remained so ever since and is proudly worn by
officers in every part of the globe where American troops are
stationed—the respected symbol of the JA.

Colonel Hull, who had been judge advocate of the Services of
Supply, American Expeditionary Forces in France, became The
Judge Advocate General on November 15, 1924.

* *

*

Major GENERAL JoHN A. HuLL

John A. Hull was born in Bloomfield, Iowa, on the 7th of August 1874,
and graduated from the University of Iowa with a Ph.D. in 1894. He earned
a law degree from Iowa one year later. Hull served through the Spanish-
American War and the Philippine campaigns as a judge advocate of
Volunteers in the grades of major and lieutenant colonel. At age 26 he was
appointed a major, judge advocate, in the Regular Army, and became
known in the service as the “Boy Major.” He served at various higher
headquarters in the United States and in the Philippine Islands during the
next 17 years. At the beginning of the First World War he was on duty as
judge advocate of the Central Department, Chicago, Ilinois. Soon after-
wards he was placed on special duty, which lasted until January 20, 1918, in
connection with prosecution of the “Houston Riot Cases,” mentioned earlier.
On February 8, 1918, then a colonel, Hull sailed for France where he
‘organized and became the Director of the Rents, Requisitions and Claims
Service, American Expeditionary Forces at Tours, France. From November
27, 1918, to August 9, 1919, he was chief of the Finance Bureau, A.E.F., at
Tours. Immediately thereafter, he returned to the United States and was on
duty in Washington, D.C. in various capacities, until he was appointed The
Judge Advocate General with the rank of major general on November 16,
1924. He served as Judge Advocate General for four years, retiring from
the Army at his own request at the age of 54. Afterward, he served for
several years as an associate justice of the Supreme Court of the Philippine
Islands.

* * *

It was during Hull's term as The Judge Advocate General that
the famous court-martial of Brigadier General William Mitchell,
Assistant Chief of the Army Air Corps, took place.

%k * *

THE COURT-MARTIAL OF BRIGADIER GENERAL WILLIAM “BILLY” MITCHELL

During the First World War the name of “Billy Mitchell” became a
household word. He was the first American officer to fly over enemy lines
and the first to be given the French Croix de Guerre. Always a man of action,
Mitchell became the outstanding U.S. combat air commander of the war. In
September of 1918 he commanded a French-U.S. air armada of almost
1,600 planes, the largest concentration of air power up to that time. This
powerful force helped the U.S. 1st Army wipe out the St. Mihiel salient. In
the subsequent Meuse-Argonne campaign, Mitchell, promoted to brigadier
general in October 1918, used formations of up to 200 planes for mass
bombing of enemy targets. His aggressive tactics reflected not only his
character but also his ideas on the use of airpower. Mitchell returned to
Washington after the war to be appointed assistant chief of the Air Corps in
1919. He became a strong proponent of an independent U.S. air force and
of unified control of air power, both of which were opposed by the Navy
and the Army general staff.
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Mitchell arranged and executed a demonstration of the effectivenesss of
air power by sinking three captured battleships off Norfolk, Virginia, from
the air. However, the demonstration proved unsuccessful in advancing his
cause and as his hopes for recognition and appreciation of the future of air
power failed to materialize, he became increasingly outspoken in his
criticism of the military hierarchy that did not accept his views. At the
expiration of his term as assistant chief ot the Air Corps in April 1925, he
was sent to San Antonio, Texas, in his permanent grade of colonel, as air
officer of the VIII Corps area. But this departure from the seat of
government did not silence him. He continued to write and speak in behalf
of his views. The climax came in September 1925, when two highly
publicized air disasters (the crash of the Navy dirigible Shenandoah and the
loss of three craft on a Los Angeles to Hawaii flight) threatened to shake
Mitchell's credibility. He went before the public, and at a press conference
he handed out the following release:

I have been asked from all parts of the country to give my
opinion about the reasons for the frightful aeronautical accidents
and loss of life, equipment, and treasure that has occurred during
the last few days.

My opinion is as follows: These accidents are the direct result
of the incompetency, criminal negligence, and almost treasonable
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Bricapier GENERAL “BiLLy” MITCHELL STANDS BEFORE THE
CourT-MARTIAL WHICH Founp HiM GUILTY OF INSUBORDINATION,

Conbuct 10 THE PREJUDICE OF Goop ORDER AND DISCIPLINE, AND
BrinGING DiscrReEDIT ON THE WAR DEPARTMENT

administration of our national defense by the Navy and War
Departments,

Mitchell was ordered to appear before a court-martial in Washington. He
was charged with insubordination, conduct to the prejudice of good order
and military discipline and bringing discredit on the War Department.
Defense counsel Frank Reid first argued that the case should have been
dismissed on the ground that Miwchell's purported offense was within his
First Amendment rights. Colonel Sherman Moreland's argument as the
judge advocate convineed the court that the speech was not protected by the
First Amendment due to Mitchell's military status. Reid then took another
approach. Attempting to show that Mitchell's statement with respect to
incompetence in the War Department was indeed true, the defense paraded
witness after witness before the court. General “Hap” Arnold, Fiorello La
Guardia and many others testified to the unwarranted denigration of air
power by the military hierarchy. But counsel for the government was not
perturbed by the barrage of testimony from what Mitchell called the “air
fraternity.” Major Allen Gullion, later Judge Advocate General, attacked
Mitchell's own testimony head on.
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In an exchange concerning the prophecies in a paper submitted by the
general after a tour of the Pacific, Gullion questioned Mitchell's assertions
with regard to the versatility of the Japanese submarine. Mitchell replied:

That was my opinion.

That was your opinion?

That was my opinion.

Is that your opinion now?

es.

Then, any statement—there is no statement of fact in your

whole paper?

The paper is an expression of opinion.

ghere is no statement of fact in your whole paper?

o.
Mitchell’s credibility was shaken but not destroyed. Gullion’s closing
statement returned to the attack of Mitchell's veracity:

Is such a man a safe guide? Is he a constructive person or is he
a loose-talking imaginative megalomaniac cheered by the adulation
of his juniors who see promotion under his banner ... and
intoxicated by the ephemeral applause of the people whose fancy
he has for the moment caught?

Is this man a Moses, fitted to lead the people out of a
wilderness which is his creation, only? Is he of the George
Washington type, as counsel would have you believe? Is he not
rather of the all-too-familiar charlatan and dematgogue type—like
Alcibiades, Catiline, and except for a decided ditference 1n poise
and mental powers in Burr’s favor, like Aaron Burr? He is a good
flyer, a fair rider, a good shot, flamboyant, self-advertising, wildly
imaginative, destructive, never constructive except in wild nonfeas-
ible schemes, never overly careful to the ethics of his method.

Sirs, we ask the dismissal of the accused for the sake of the
Army whose discipline he has endangered and whose fair name he
has attempted to discredit ... we ask it in the name of the
American people whose fears he has played upon, hysteria he has
fomented, whose confidence he has beguiled, and whose faith he
has betrayed.

Mitchell was found guilty of all charges and specifications and sentenced
to be suspended from rank, command, and duty with forfeiture of all pay
and allowances for five years. A disheartened man, he resigned from the
Army effective February 1, 1926, and died some 10 years later. Despite the
fall of the air arm’s earliest advocate, air power grew and fulfilled most of
Mitchell's predictions.

% #* *

All the forces at work in a situation such as the one which led
to Billy Mitchell's trial may never be identified. However, this
midpoint between two great wars and the eve of the Great
Depression is an appropriate place to look at some of the
conditions in the “peacetime” Army. Those conditions are relevant
to such occurrences and to the approach to the next war.

Characteristically, the Army had been reduced drastically after
the First World War—down to some 131,000 men in 1923 and
never more than 190,000 until 1940. Resources, especially training
and equipment money, were similarly reduced in a total War
Department budget of $300 million a year. Strength reductions—
as after the Civil War—were exacerabated by dispersion. The
Marshalls, Stilwells and MacArthurs were serving in China and
the Philippines. Others like Patton, Bradley and Eisenhower were
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building the new Army School System, particularly the largest at
Fort Benning, Georgia, but there were 30 others. Regular officers
and NCO’s were committed to 325 schools and colleges in ROTC
programs created by the National Defense Act of 1920. These
and other programs for the Reserve Components, including
JAGD, were to pay handsome dividends in the early 40’s, but
were a severe drain on an Army of 150,000.

This also was the period when national policy opposed
engagement in any future foreign wars. The United States
romoted and participated in the Washington Conference of
1921 on the limitation of naval armaments and the Pact of Paris in
1928 which denounced war as an instrument of national policy.
At home, the Army saw its primary mission to be defense of the
national frontiers, and was employed in a number of nonmilitary
tasks. In addition to traditional duties in natural disaster relief
activities, the Army assisted the Post Office in air mail delivery in
1934. Its largest distraction, however, was the organization and
direction of the Civilian Conservation Corps under strict orders
not to make it a military program. Three thousand regular
officers and corresponding numbers of NCO’s were devoted to
that task until 9,300 Reservists were called to active duty to

replace them.

JAG Department strength during the period between the wars
was divided among several War Department offices, subordinate
area headquarters in the United States, and the tactical units,
particularly the divisions which were the new mobilization base
(rather than regiments) established by the National Defense Act of
1920. There was plenty of work, even in a small Army. Officers
in the Washington offices advised their chiefs, exercised the new
appellate functions assigned to The Judge Advocate General, and
served with the Departments of State and Justice in international
cliams commissions, delegations and provisional governments in
Cuba and the Philippines. In the field, prosecutions were frequent
by current standards, although the trend was down. During the
1920’s general courts-martial were conducted at a rate averaging
35 per thousand troops per year, but that dropped to about 15
during the 1930’s. It is now about two per thousand. Special
courts-martial rates exceeded 50 per thousand through the early
part of the period between the wars, and dropped below 25 just
before 1940. Their rate from 1945 to 1969 was higher than
immediately before World War II, but is now around 18 per
thousand per year. Only the general courts-martial records
reached Washington for review under the 1920 articles. Special
_ and summary courts-martial records of trial of this and earlier
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figure 42

TJAG Epwarp KREGER ADMINISTERS THE OATH OF OFFICE TO
Doucras MACARTHUR AS CHIEF OF STAFF. SECRETARY OF WAaR
PaTrick HurLEY Looks ON

periods were approved and retained locally and are now difficult
or impossible to recover—much to the historian’s chagrin.

Major GENERAL EpwARD A. KREGER

Edward A. Kreger, born May 31, 1868, in Keota, lowa, received a B.S.
degree from the lowa State College of Agriculture and Mechanic Arts in
1890. He read law and was admitted to the state bar of lowa where he
served as a practicing attorney until the outbreak of the Spanish-American
War. On May 24, 1898, he entered the service as a captain, 52d lowa
Volunteer Infantry and served for approximately three years with the
Volunteers, spending most of this time in many engagements against the
insurgents. Having been mustered out of the Volunteer service on May 6,
1901, he was appointed a first lieutenant of the 28th Infantry, Regular
Army, some two months later. He served in that grade for 10 years, was
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elevated to the grade of captain of infantry on February 15, 1911, and was
made a major, judge advocate, the same day.

General Kreger was awarded the Distinguished Service Cross for heroism
in battle in the Philippines. An Honor Graduate of the Infantry and Cavalry
School, Fort Leavenworth, Kansas, he served two tours as Instructor in Law
at that institution. Kreger also served as Professor of Law at West Point and
as legal adviser in the Departments of State and Justice of the Government
of Cuba. During the First World War, he had varied duties: as Assistant to
the Provost Marshal General, as Assistant and Acting Judge Advocate
General of the American Expeditionary Fordes in France, and Acting Judge
Advocate General in Washington. Kregelr's advance in military rank
reflected his creditable service: he obtained His lieutenant colonelcy in 1917;
and on March 11, 1918, was appointed a brigadier general judge advocate.
He was awarded the Distinguished Service Medal as a result of his service
with the A.E.F. during World War I, and performed valuable services as
legal adviser and arbitrator in the Tacna-Arica dispute between Chile and
Peru in 1926. Kreger compiled a casebook on martial law (1910), and
supervised writing of the 1920 Manual for Courts-Martial along with an
annotated compilation of military laws in 1921.

On November 16, 1928, he was appointed The Judge Advocate General
with the rank of major general—the position he held until February 28,
1931, when he was retired from active service. He died in San Antonio,
Texas, on May 24, 1955.

% % %

Colonel Blanton Winship of Georgia, who had been judge
advocate of the 1st Army in France during the war succeeded
General Kreger as The Judge Advocate General. General Win-
ship’s World War I service was unusual for a judge advocate in
that for a time he commanded a force of infantry and, while
doing so, earned the Distinguished Service Cross for heroism in
action. His career also included such positions as President
Coolidge’s military aide and legal adviser to the Governor-General
of the Philippines.

% ® *

Major GENERAL BLANTON WINSHIP

Blanton Winship was born at Macon, Georgia, November 23, 1869, and
obtained his A.B. degree from hometown Mercer University in 1889. He
received a bachelor of laws degree from the University of Georgia in 1893.
He was admitted to the bar and practiced law in Georgia, but upon the
outbreak of the Spanish-American War, entered the Volunteer forces as a
captain of the st Georgia Infantry. After some three years of service in the
Volunteer infantry—mostly in the Philippines—he was mustered out.
Winship accepted an appointment as first lieutenant of infantry in the
Regular Army. Soon, he was made an acting judge advocate, with the rank
of captain, and on January 4, 1904, he was appointed a major in the Judge
Advocate General’s Department.

While a Volunteer in the Spanish-American War, he served as a
regimental and staff officer and as a member of a board of officers on
claims in Manila. After his appointment in the Regular Army, he served as a
judge advocate with the Army of Cuban Pacification, where he was for a
time on duty in the Departments of State and Justice of the Provisional
Government of Cuba, and as a member of the Advisory Commission for
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Revision of the Laws of Cuba. He was judge advocate of the Maneuver
Division, San Antonio, Texas, in 1911; judge advocate of the 2d Division,
Texas City, Texas, in 1914; and was in charge of civil affairs with the Vera
Cruz, Mexico, Expedition, in 1914. Afterwards, he became Instructor in
Law at the Army Service School, Fort Leavenworth, Kansas and was on duty
with the Office of the Judge Advocate General until December 26, 1917,
when he sailed for France.

Winship was first the JA of the 1st Division and later performed duties as
Acting Inspector, and with the G-3 of the Ist Army, American Expedition-
ary Forces. On July 19, 1918, he was given the temporary rank of colonel,
judge advocate, National Army, and, although serving as judge advocate of
the Ist Army, was placed in command of the 110th and 118th Infantry
Regiments of the 28th Division with whom he participated actively in the
Champagne-Marne, Aisne-Marne, Oise-Aisne, and Saint-Mihiel operations.

figure 43

TJAG BranToN WinsHIP: HOLDER OF THE DISTINGUISHED SERVICE
CRross AND SILVER STAR FOR GALLANTRY IN AcTiON DURING WORLD
War 1
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He was awarded the Distinguished Service Cross, for “extraordinary
heroism in action near Lachaussee, France, November 9, 1918.” General
Winship became judge advocate of the Services of Supply and Director of
Rents, Requisitions and Claims Service, at Tours, France, and from
September 1919, to November 1923, he was on duty with the Reparations
Commissipn in Paris. For his exceptionally meritorious and distinguished
services in France, Winship also received the Distinguished Service Medal.
He was awarded the Silver Star for an act of gallantry near Villers sur Fere,
France; and his foreign decorations included those of the French Legion of
Honor (Officer), and the Montenegrin Silver. Medal for valor.

General Winship returned to the United States in 1923 and was placed in
charge of Civilian Military Training Corps affairs at Headquarters 1st Corps
Area, Boston, Massachusetts. Afterwards, he became Executive Officer in
the Office of The Judge Advocate General; Military Aide to President
Coolidge; Legal Adviser to the Governor General of the Philippines; and
Assistant to The Judge Advocate General. While serving as Assistant to The
Judge Advocate General, he was sent as the War Department representative
to accompany a delegation to Venezuela to attend the unveiling of a statute
to Henry Clay erected in that country; and while The Judge Advocate
General, he was sent to Liberia several times as the representative of the
President in negotiations with that country.

Winship became The Judge Advocate General on March 1, 1931, which
position he held until his retirement from the service on November 30,
1983. General Winship continued his career of public service as Governor of
Puerto Rico from 1934 to 1939. When World War II broke out, he was
recalled to active duty as coordinator of the Inter-America Defense Board,
and served as a member of the military commission that tried the eight
German saboteurs prosecuted by his successor as TJAG, Myron C. Cramer.
When General Winship retired again from the service in 1944 he was the
oldest American officer on active duty. He spent the later years of his life
devoted to the conservation of southern forest lands, and he died a bachelor
in Washington, D.C., October 9, 1947.

* * *

The twenties and thirties were a slow period for the Army of
the United States, except for cooperation with national recovery
programs and such training as a very limited budget permitted,
which are described elsewhere in this history. Although the
Army’s strength did not exceed 150,000 from 1922 to 1935, there
was work for its lawyers, an increasing portion of which was in
fields other than criminal justice. :

The Depression made the Army an economic opportunity for
many men and those who successfully survived the long lines at
the Recruiting Stations were better behaved than some of their
predecessors. Whereas general courts-martial rates per thousand
troops varied between 30 and 40 in the first decade after World
War I, the rates after 1930 dropped to 10 per thousand. Though
not as dramatic, the drops in special and summary courts-martial
were similar, at least to half their former levels. There is a
generally-held belief that the Army’s desertion rate is inversely
proportional to the national unemployment rate, i.e., when it is
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“cold on the outside” the soldier tries his best to stay in the Army.
These figures would tend to confirm that view. However, the
rates continued their general decline through the Second World
War and into the modern era, marking the progress of the
introduction of modern legal standards presaged by the dispute
over revision of the 1916 Articles of War.

A brief look at the Opinions of The Judge Advocate General
and the Board of Review during this time show disapproval of
courts-martial results in language quite like that which we expect
to see today. Cases from the field were “busted,” as the word is
used in office parlance, for variation between allegations and the
proof at trial, for misconduct at trial by the prosecutor, for
permitting the officer who filed the charges to sit on the court,
for “entrapment” of the accused, and because of the admission of
illegally-obtained evidence. These are but samples of the opinions
recorded; there are many more which, taken together, show the
growing emphasis on “procedural due process” in the military
legal system and the enlarged community role of The Judge
Advocate General.

That larger role was not confined to the criminal justice
function. Even though the Army had less money to spend there
were still questions about the validity of contracts bearing a date
which turned out to be a Sunday; the Army’s right to full
performance of all contract terms; and the extent of its obligations
under certain contract terms, to mention a few. There were
recurring problems about “lands and buildings,” and TJAG was
called upon frequently to determine what law applied and to
whom in “territories and insular possessions” of the United States.
Not surprisingly, money problems abounded, and staff disputes
about the allocation of scarce resources were often resolved by a
decision of TJAG that money from appropriation by Congress
was not available for the use some agency intended. One decision
settled an argument between the Civil Service Commission and
the Chief of the Quartermaster Corps over who would pay for
telegrams sent by the persons selected for employment with the
latter. '

Two other observations may be offered from this short review
of TJAG’s office opinions during the Depression era. The volume
of business is to some measurable extent related to the size and
current mission of the Army-—opinions from the period 1912:to
1924 far outnumber those from 1925 to 1940. Secondly, and less
obviously, the proportion of opinions turning on Army Regula-
tions grew. Earlier collections were dominated by opinions which
interpreted the Articles of War and other statutes, but the Army’s
lawyers seem from this period forward to be getting more and

L
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more involved in the internal operations of the military commu-
nity as evidenced by the number of requests for interpretation
and construction of regulations dealing with the full gamut of
Army activities.

Colonel Arthur W. Brown of Utah, who had been acting judge
advocate of the United States Expeditionary Forces at Vera Cruz

i B

figure 44

ArRTHUR W. BROWN

in 1914 and judge advocate of the 3d Army in France during
World War I, was appointed The Judge Advocate General on
December 1, 1933, and served in that position until his retirement
on November 30, 1937.

# Ed *
Major GENERAL ARTHUR W. BrRowN
Arthur Winton Brown was born in Davenport, Iowa on November 9,
1873. He enrolled in Cornell University Law School and received his
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Bachelor of Law degree in 1897. When the Spanish-American War broke
out he enlisted in the Utah Light Artillery and served as a private, corporal
and sergeant in the Volunteer forces on the Philippine Islands where he
participated in several expeditions and many engagements. On January 22,
1900, he was appointed a Regular Army second lieutenant in the infantry
where he served for over 16 years, reaching the grade of captain. He was
appointed a major in The Judge Advocate General’s Department on
October 2, 1916. Seventeen years later he was appointed the Judge
Advocate General—on December 1, 1933,—and filled that office for four
years, retiring from active service on November 30, 1937.

General Brown had varied and extensive military service. While serving in
the line of the Army, he was stationed at various U.S. posts and in the
Philippines where he spent almost six years. Brown commanded the 26th
Company, Philippine Scouts, conducting jungle warfare against guerilla
forces on Luzon, Samoa and Leyte. He was acting judge advocate of the
United States Expeditionary Forces at Vera Cruz, Mexico, in 1914, and was
acting judge advocate of the 2d Division, at Texas City, Texas when the
United States entered the First World War. After a short detail in The
Judge Advocate General's Office, Brown became judge advocate of the 78th
Division at Camp Dix, New Jersey, and sailed to France with that
organization early in 1918. Soon after his arrival, he was named judge
advocate of the 3d Army. While serving in France he participated in the
Aisne-Marne, the Oise-Aisne, and the Meuse-Argonne engageménts, and
later became the Chief Claims Officer of the Rents, Requisitions and Claims
Service in France and Germany.

Brown returned to the United States in 1920; and after a few weeks of
service in the Office of The Judge Advocate General, sailed for Panama
where he served three years as Department Judge Advocate of the Panama
Canal Department. Returning again to the United States, he served four
years in the Office of The Judge Advocate General and then went to
Omaha as judge advocate of the VII Corps Area. From there he went on
detached service to