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in court-martial procedure.

JAGS TEXT No. 3 MILITARY AFFAIRS
Selected materials in the bibliography, pro--
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A companion volume to JAGS TEXT No. 5 con-
“taining edited cases on govermment contracts.

JAGS TEXT No. 7 LAW OF LAND WARFARE
Commentary on the rules of land warfare.
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Principles, statutory provisions and pro-
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JAGS TEXT No. 9 SELECTED OPINIONS - MILITARY AFFATRS
Companion volume to JAGS TEXT No. 3, contain-
ing current selected opinions of the Military
Affairs Division, Office of The Judge Advocate
General.

JAGS TEXT No. 10 Publication discontinued.

JAGS TEXT No. 11 LAW OF BELLIGERENT OCCUPATION
Commentary on the Hague Regulations.







FOREWORD

This text was prépgred by the Military Affairs Depart-
ment of The Judge Advocate General's School as one of a series for
use in the School.

The purpose of these materials is twofold:

(1) To be used as an aid to instruction and
orientation in Military Affairs in the
curriculum of this School; and

(2) To serve as a convenient reference work
or manual for students of the School who
may be assigned as judge advocates in the
field and handicapped by the lack of an
adequate library.

Some matters have been treated chiefly by bibliographi-
cal reference, others by reprints from official sources. In addi-
tion to these materials, referenceé should be made to current War
Department publications. Finally, certain subjects have lent
themselves to more extended exposition and editorial comment.
With regard to these subjects it is believed that the method of
textual synthesis best serves the dual purpose of the materials.

EDWARD H. YOUNG,
COIOnel,v JoA-GoDo,
Commendent.

The Judge Advocate General's School,
United States Army, .

- Ann Arbor, Michigan,

1 October 1943,

(Rsproduced with ADDENDA, 15 May 1944)
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PART I

ORGANTZATTON OF THE OFFICE OF
THE JUDGF ADVOCATE CENERAL

b1






The following outline of the orgenization of the Office
of The Judge Advocate General 1s an entirely unofficial adaptation
of section 207.02, Army. Service Forces Organization Manual, M 301,
15 July 1943. It is based, however, upon a tentative revision
of that section approved 27 August 1943; Office Memorandum No. 33,
15 September 1943, relating to the reorganization of the Military:
Personnel Division; Office Orders No. 200, 1 October 1943, making
several organlzational changes; and the-organizatiohichart approfed

by The Judge Advocate General on 5 October 1943.

* * * % *

OFFICE OF
THE JUDGE ADVOCATE GENERAL

a, Mlssion.--To serve as the chief law officer of the War
Department and the chief legal adviser of the Secretary of War,
the War Department, and the Military Establishment. To supervise
the system of military Jjustice throughout the Army, and the rendi-
tion of legal advice and services throughout the War Department
and the Military Establishment. To operate the system of appellate
review of records of general courts-martial provided by Article of
War 50 1/2 and to Purnish legal advice and service to all agencies

of the War Department.

: b. Major functions.--The Judge Advocate General, under the
direction of the Director of Administration, performs the follow-
ing functions:

(1) Supervises the system of military Justice through-
out the Army.

(2) Supervises the work.of all judge advocates of the
. "

(3) Supervises the rendition of legal advice and serv-



()

(6)

‘8)

(9)

{10)

ices throughout the War Department and the Military
Establishment.

Operates the system of appellate review of records
of general courts-martial provided by Article of
War 50 1/2 and, for this purpose, establishes
branches of his office wherever the Army is serving.

Furnishes legal advice and service to all agencies
of the War Department on matters including those
relating to claims by and against the Government;
contracts with the Govermment; bonds of Goverrment
officials, contractors, and subcontractors; patents;
copyrights; War Department land purchases, sales,
leases, and grants; state and Federal taxation; 1lit-
igation involving the War Department; the organiza-
tion of the War Department and the Army; and the
rights and obligations of military and civilian
personnel of the War Department.

Controls and coordinates all patent actlvities of
the War Department.

Represents the War Department in all litigation in-
volving the department, except litigation arising
out of rivers and harbors, flood control, and Wash-
ington aqueduct activities, and maintains liaison
with the Department of Justice in connection with
such litigation.

Recommends the appointment, assignment, and reassign-
ment of all judge advocates of the Army.

Recommends to the Military Trai nlng Division, Army
Service Forces, training doctrine for use at The
Judge Advocate General's 3chool.

Maintains the office of record of all records of
general courts-martial, military commissions and
courts of inquiry; all documents relating to the
title to lands outaide the District of Columbia
under the control of the War Department; War Depart-
ment patent assignments and licenses; and the rec-
ords of the Army Section, Army and Navy Patent Ad-
visory Board. '


http:appel.la

(11)

(12)
(13)

» I-5

Prepares for publication the following Wer Depart-
ment publications, supplements thereto, and changes
therein: Military Lawe of the United States; Mil-
itary Reservations; Digest of Opinions of The Judge
Advocate Geneval of the Army; Bulletin of The Judge
Advocate General of the Army; Current Legal Bulle-
tin,

Maintains the Military Law Library.

Exercises general administrative superviéion with

respect to the legal elements involved in claims

ageinst and in favor of the Government arising out
of executed contracts, maritime accidents, and other
claims authorized for administrative settlement
under the various clalms statutes.

¢. Organization.--(1) The Office of The Judge Advocate Gen-

(2)

(3)

eral conslsts of The Judge Advocate General, four
Asslstants Judge Advocate General, the Tax Division,
the Contracts Co-Ordinator, the Contracts Divislon,
the Military Reservations Division, the Military
Affalrs Division, the Claims Divislon, the Litiga-
tion Divislon, the Patents Divislon, the Legal
Asslgtance Branch, the Control Branch, the Office
of Technlcal Information, the Executive Division,
the War Plane Division, the Military Justice Divis-
lon, the statutory Boards of Review, the Military
Personnel Division, Speclal Assignments and Field
Installations. _

One Asslstant Judge Advocate General supervises the
Tex Division, the Contracts Co-Ordinator, the Con-
tracts Division, the Mllitary Reservations Divisilon,
the Militery Affalrs Division, the Clalms Division,
the Litigation Division, the Patents Division and
the Legal Assistance Branch, acts as chief adviser
to The Judge Advoceate General with respect to mat-
ters withlin the provinces of those agencies and
performs such other dutles as are assigned to him
by The Judge Advocate General.

Another Assistant Judge Advocate General supervises
the Control Branch, the Office of Technical Informa-
tion, the Executive Division and the War Plans Di-

vislon, acts.as chlef adviser to The Judge Advocate



(4)

(5)

7)

General with respect to matters within the provinces
of those agencles, and performs such other duties

as are assigned to him by The Judge Advocate Gener-
al. :

Another Assistant Judge Advocate General supervises
the Military Justice Division and the Boards of
Review, acts as chief adviser to The Judge Advocate
General with respect to the matters within the pro-
vinces of those agencies, and performs such other
duties as are assigned to him by The Judge Advocate
General.

The other Assistant Judge Advocate General supervises
the Military Personnel Division, has general adminis-
trative supervision of Special Assignments and Field
Installations, acts as chief adviser to The Judge
Advocate General with respect to the matters within
the provinces of those agencies, and performs such
other duties as are assligned to him by The Judge Ad-
vocate General.

The Tax Division handles all cases in which the
principal question presented 1s one of Federal, state
or local taxation; cooperates with other divisions
in the preparation of opinions in cases in which tax
questions are presented incidentally, conducts cor-
respondence and conferences with Federal, state and
local authorities for the adjustment of controver-
sies concerning the applicability of Federal, state
and local taxes to War Department and Army agencies,
personnel, activities, and contractors; takes or
prepares all actlon required of The Judge Advocate
General by Army Regulations 410-5, 8 February 1943,
with relation to tax litigation affecting the War
Department; arranges with the Department of Juetice
for proper representation of the interests of the
Government In such litigation; -and cooperates with
the Department of Justice in the conduct of such
litigation from its inception to its conclusion.

The Contracts. Co-Ordinatvor supervises the Contracts;
Tax, and Patents Divislions and coordinates the le-
gal work connected with Government contracts done
by the Contracts, Patents, Tax, and Litigation Divi-
sions and by legal agencies of the Wdr Depeartment
outside the Office of The Judge Advocaté General.



(8)

(9)

I-7

The Coﬁtracts Division conslsts of the Contracts
Law Branch, the Bonds Branch, and the Contracts

Appeals Branch.

(a) The Contracts Law Branch prepares opinions on.
questions of law as to the nature and extent of
authority to contract; the availability of appro-
prilations to contract; advertising; opening and
awarding of bids; the negotiation, form, legal suf-
ficiency, and effect of original and supplemental
contracts and change orders; advance payments;
rights and obligations arising upon modificsation,
extension of time, renewal, performance, delay, and
breach of contracts; debarment of bldders; the
assessment of liquidated demages, emergency purchas-
es; acceptance of donations; the sale, lease, ex-
change, and other disposition of personal property;
the construction and operation of contract provis-
ions for unemployment, workmen's compensation, lia-
bility, and other forms of insurance.

(b) The Bonds Branch examines as to legal suffic-
iency, form and execution, fidelity and surety bonds
(vid bonds excepted), and consents of surety to
modification of contracts; and maintains, for the
War Department, files of powers of attorney indil-
cating authority of representatives of authorized

surety companies.

(¢) The Contract Appeals Branch represents the in-
terests of the United States before the War Depart-
ment Board of Contract Appeals.

The Mllitary Reservations Division conslsts of the
Titles Branch, the Publications Branch, the Records
Branch, and the Miscellaneous Branch.

(a) The Titles Branch prepares opinions on questions
of law pertaining to the acquisition, title, posses-
gion, and disposition of real property under the
control of the Secretary of War, including questions
relating to condemmation, purchase, title, encum-
brances, limitation, boundaries, possession, trans-
fers, deeds, easements, and leases; and drafts doc-
uments incident thereto.



(10)

(11)

(b) The Publications Branch prepares the War Depart-
ment publication "Military Reservations".

(c) The Records Branch classifies, indexes, flles,
and preserves title records pertaining to military
regervations and other land under the control of
the Secretary of War, including deeds, easements,
leases, licenses, and permits.

(d) The Miscellaneous Branch prepares opinions on
questions of law relating to state and Federal jur-
isdiction over military reservations and other lands
under the control of the Secretary of War; the ad-
ministration of such property, including custody,
control, buildings, roads, materials, licenses, and
permits; flonod control; and to the regulation, im-
provement, and use of navigable waters of the United

Stateg.

The Military Affairs Division consists of the Offi-
cers Branch, the Enlisted Branch, and the Miscellan- .
eous Branch. The dlvision prepares opinions on
questions of law pertaining to procurement, appoint-
ment, enlistment, pay and allowances, status, pro-
motion, discharge, retirement, discipline, and ad-
ministration of military and civilian personnel, and
the organization of the War Department and-the Army;
prepares and revises drafts of legislation, reports,
executive orders, and regulations relating to the
foregoing matters; and prepares opinions on questions
of law involving interpretation of laws and regula-
tions not specifically allocated to other divisions
of the office.

The Claims Division consists of the Administrative
Branch, the Examination Branch,' the Legal Review
Branch, the Special Assignments Branch, the Admiralty
Branch, the Foreign Claims Branch, the Personnel
Claims Branch and the Field Training and Supervis-

ion Branch. The Division exercises general admin-

istrative supervision with respect to the legal
elements involved in claims against or in favor of
the Government arising out of executed contracts,-
maritime accidents, and other claims authorized for

‘administrative settlement under the various claims

statutes; prepares opinions on law and procedure



(12)

(13)

incident to claims and related matters, including
reports to Congress on pending legislation, partic-
ularly private bills for relief; prepares drafts

of revisions of Army regulations relating to the
foregoing matters, and maintains liaison with other
agencies and departments relative thereto.

The Litigation Division consists of the Administra-

" tive Branch, General Litigation Branch, Commerce

Branch, and Contractor's Defense Branch. The Divi-
sion takés or prepares all action required of The
Judge Advocate General by Army Regulations 410-5,

8 February 1943, with relation to litigation affect-
ing the War Department, excepting litigation pri-
marily involving tax questions and matters expressly
assigned by The Judge Advocate Genseral to other d4i-
visions and officers; arranges for and cooperates
with the Department of Justice in the representation
of the interests of the Government in all such 1iti-
gation; furnishes counsel to represent the War De-
partment before Federal and state administrative
tribunals in proceedings affecting the interests of
the War Department; takes appropriate action in re-
gponse to subpoenas duces tecum served upon military
personnel and requests for War Department personnel
as witnesses; prepares and presents War Department
claims in bankruptcy and reorganization cases; takes
necessary action in protecting the interests of the
Government in pending or threatened litigation in-
volving loans guaranteed by the War Department or
the security given therefor.

The Patents Division consists of the Administrative
Branch, the Classified Inventions Branch, the Claims
Branch, the Prosecution Branch, and the Internation-
al Branch. The Division supervises collection and
preparation of evidence for use by the Department

of Justice in defense of patent infringement suits
filed against the United States; maintains files of
patent assignments and licenses; prepares, files,

and prosecutes applications for patents, interfer-

ences, and appeals; makes patent validity and in-
fringement searches; renders opinion on questions
of patents and copyright law; and maintains the
records of the Army Section, Army and Navy Patent
Advisory Board.
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(14)

(15)

(16)

(17)-

The Legal Assistance Branch supervises the work of
legal aid:officers throughout the Army, malintalns
liaison with the American Bar Association and other
civilian agencies which give legal ald to military
personnel, furnishes all legal service required by
the Soldiers' Home, and performs the legal aid work
of the Office of The Judge Advocate General, inclu-
ding the rendition of iegal advice to military per-

 sonnel respecting thelr personal affalirs, the

drafting of wllls, powers of attorney and. similar
legal documents, and the legal representation of
inmates of ‘the Soldlers' Home.

The Control Branch obtains information regarding
the efficliency of the operations of all elements of
the Office of The Judge Advocate General and the
progress of the work of the office; studies the or-

.ganization of the office, its research facllities,

administrative procedures, procurement of supplies,
anq reports of work done; recommends changes 1in ex-
isting policles, organization, personnel, procedures

‘and methods to overcome siltuations requiring correc-

tive action, and prepares directives to carry out
such changes.

The Office of Technical Information revlews public
oplnion affecting the Office of The Judge Advocate
General and the Judge Advocate General's Department;
conducts, or causes to be conducted, surveys of pub-
lic opinion or public relations situations requiring
corrective or prevéntive action and makes recommen-
dations in regard thereto; where appropriate, pre-
pares, or causes to be prepared; technical or gen-
eral information for appropriate dissemination; acts
ag lialson between the Office of The Judge Advocate
General and the Technical Informatlion Division; Army
Service Forces.

The Executive Division consists of the Supply Branch,
the Civilian Personnel Branch, the Libraries Branch,
the Message Center Branch, and the Court Martilal
Records Branch. The Execﬁtive, under the supervision’
of The Judge Advocate General, has general administra-
tive supervision of the Office of The Judge Advocate
General.
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(a) The Supply Branch performs office service
functions.

(b) The Civilian Personnel Branch, under the super-
vision of the Chief Clerk, handles all matters per-
taining to the appointment, pay, promotion, and

transfer of civilian’ personnel of the Office of The

Judge Advocate General.

{¢) The Libraries Branch consists 6f the Military
Law Library, the Leglslation Section, the Index
and Publications Sectlon, and the Records Section.

1. The Militery Law Library operates the cen-
tral library of the Office of The -Judge Advo-
cate General; supervises the libraries of the
divisions of the office and supervises the

libraries of the Judge advocates in the fileld.

2, The Legislation Section consists of the
Legislative Reference Subsection which main-
tains the legislative reference service and
the Military Law subsection which compiles new
editions and supplements to the Military Laws
of the United States. '

3. The Index and Publications 3ection comprises
the Index subsection which indexes all opinions
of The Judge Advocate General of the Army and
the Boards of Review rendered since 1842, and
the Publications subsection which edits and
prepares for publication the Bulletin of The
Judge Adyocate General of the Army, the Current
Legal Bulletin, and new editions of and suppie-
ments to the Digest of Opinions of The Judge
Advocate General of the Army.

(d) The Message Center Branch receives, distributes,
collects, and dispatches mail, telegrams, cablea and
teletype messages, safeguards classified documents,

provides messenger service and maintalne the general

records of the office.

(e) The Court Maertial Records Branch files and in-
dexes all records of general courts-martial, mili-
tary commissions, and courts of ingulry appointed
under authority of the United States since 1811.
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- (18)

(19)

(20)

(21)

The War Plans Division prepares opinions and War De-
partment publications on international law, includ-
ing the laws of war, the rules of land warfare,
prisoners of war, internment of enemy aliens, rela-
tions with our allies, military government, and like
subjJects; and on martial law and military aid to the
clvil power; maintains liaison with the Department
Sf State with respect to such of the above matters
as are within its Jurisdiction.

The Military Justice Dlvision consists of the Clem-
ency Branch, the Examination Branch, and the Mis-
cellaneous Branch. The Division examines as to
legal sufficiency, records of trial by general
courts-martial and military commissions, not exam-
ined by the Boards of Review, initiating corrective
action when necessary; checks all general courts-
martial orders; maskes recommendatlions, answers cor-
respondence and renders opinions in regard to clem-
ency, habeas corpus proceedings, granting of gener-
ai courts-martial jurisdiction, maintenance of
uniformity of sentences, keeping number of trials
to a minimum, elimination of unnecessary delays in
trials, dilgposlition of prisoners, and questions
pertaining to the Articles of War, the Manual for
Courts-Martial and War Depariment publications,
which involve the administration of military justice:
trains judge advocates; and initiates legislation
and changes in War Department publications pertain-
ing to the above-nsmed subjects.

The Boards of Review under Article of Wer 50 1/2
conduct automatic appellate review of all records
of trial by general courts-martial involving semn-
tences to death, dismissal not suspended, dishon-
orable discharge not suspended or confinement in a
penitentiary and of other records of trials found

by the Mllitary Justice Division to be legally in-

sufficient to support the finding and sentences
{unless adequate correttive action can be taken ad-
ministratively); prepares opinions, holdings, re-
views and correspondence relating to records on
which it .functions. '

The Military Personnel Division consists of the
Assignment Branch, the Classification Branch, the
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Administrative Branch, the Planning and Training
Branch, and the Miscellaneous Branch. It conducts
the military personnel administration of the Judge
Advocate General's Department including all func-
tions of The Judge Advocate General relative to
procurement, assignment, transfer, reclassification,
relief from active duty, discharge, retirement,
promotion, decoration, and discipline of Judge ad-
vocates of the Army. :
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The use of the term "Military Affairs" as the designation
of a course in The Judge Advocate General's School, or as explana-
tory of one of the phases of work performed by a Jjudge advocate,
either in the field or in the. Office of The Judge Advocate General
'13{ at best, misleading. The term in and of itself has no definite
meaning in military law as, for example, do "Claims", "Contracts"
and "Military Justice". It 1s used to refer to a general field of
work or to a.group of unrelated legal subjects not otherwise. de-
nominated. The term "Miscellancous Affalrs" would perhaps be more
descriptive.

At the present time in The Judge Advocate General's De-
partment the term "Military Affairs" is used to refer to any one
of three separate groupings of work or subjects:

(1) The work of the Military Affairs Division of the Office
of The Judge Advocate General.

(2) The entire field of work performed by a staff judge advo-
cate of an administrative or tactical cormand, other
than those matters which are specifically assigned to
other sectlons.’

(3) The subJjects taught by the Military Affairs Department of .
The Judge Advocate General's School.

In order that tpé scope and purpose.of this course may be

- clarified at the outset, 1t 1s essential that the organization of
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the Divigion in Washington snd the scope of the judge advocate's
dutles 1n the field be understood.

CHAPTER 1 - THE MILITARY AFFATRS DIVISION

OF THE OFEICE OF THE JUDGE ADVOCATE GENERAL

The Military Affairs Division in the Offide of The Juége
Advocate General consists of the Chief of Division, who holds the
rank of colonel, the Assistant Chief of Division, the Executive
and Assistant Executivé, and three Branches: Officeré, Enlisted
and Miscellaneous. Each branch is supervised -and directed by a
lieutenant colonel whose duties include the preparation, super-
vision and consideration of opinions assignéd to his branch.

The annexed organization chart indicates the general
structure and functions of the Division and of each of its three

branches.
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ORGANIZATION CHART
MILITARY AFFATRS DIVISION
OFFICE OF THE JUDGE ADVOCATE GENERAL

CHIEF OF DIVISICN COLONEL

ASSISTANT CHIEF OF DIVISION - COLONEL
DUTTES \

Prepares opinions on questions of law pertaining
to procurement, appointment, enlistment, pay and
allowances, status, promotion, discharge, retire-
ment, discipline, and aéministration of military
and civilian personnel and the organization of
the War Department and the Army; prepares and
revises drafts of legislation, reports, executive
orders, and regulations relating to the foregoing
matters; and prepares opinions on questions of
law involving interpretation of laws and regula-
tions not specifically allocated to other divi-
gions of the office. :

EX=ECUTIVE
LIEUT COLONEL _ 'TVILIAN PERSONNEL
Stenographers
ASSTSTANT FXECUTIVE Clerks ‘

IMAJOR

OFFICERS' BRANCH ENLISTED BRANCH | MISCELLANEOUS BRANCH

uggief_tthu Col. Qﬂ Chiel - Ii. Col I T4 (o .
—PUTIES e ULLIES ' eomeRULIES

Prepares opinions Prepares opinions Handles all other
on questions of on questions of legal matters with-
law involving of- law involving en- in the Jurisdiction
ficers, warrant listed men, civil- of* the Military
officers, nurses, ian employees, Re- Affairs Divisilon.
contract surgeons, serve Officers'

and .cadets. Training Camp

: trainees, and Ci-:
vilian Conserva-
tion Corps enrol-
lees. .




II -6

The Militafy Affairs Division is under the supervision
of one of the Asslstants Judge Advocate General, with-the fank
of brigadler general, who also super#ises the Claims, Contracts,
| Patents, Military Reservations;_war Plans, Tax and Litigation
Divisions, the Contracts Co-ordinator and the Legal Assistance
~ Branch. The other divisions of the office are supervised by

other Assistants Judge Advocate General. !

CHAPTER 2 - MILITARY AFFAIRS IN THE
OFFICE OF THE STAFF JUDGE ADVOCATE
The woyk_of the office of the staff Jjudge advocate of
the typical Infantry division is frequently divided for purposes
of convenience into two categories: Military Justice and Mili-
tary Affairs. All matters which do not come within the scope of
Military Justice fall automatically into the category of Military
Affairs. The term would include, therefore, nﬁt only those mat-
ters handled by the Military Affairs Division in the Office of
The Judge Advocate General but also all matters pertaining to
Claims; Contracts, Taxation, Military Reservations and other sub- .

Jects which are assigned to separate divisions in that Office.

It is to be noted that the personnel of the divisional

Judge advocate's office conslats of one officer, one warrant
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officer and two enlisted m_ennl In service  command headquarters
and other installations to which geveral judge advocate officers
are detailéd, further separations are often made and individual
officersvére assigned to work exclusively in such special fields
as Claims, Contracts and Litlgation. "Military Affairs" 1s there
uged loosely as an ommibus term to‘denote all legal subjects
affécting military personnel and organization not otherwise desig-
nated and assigned to other specific sections. It will generally
be found that when the volumé of work requires the formation of
separate sections, the scope of the term "Military Affairs" becomes
narrower and approximates the type of work assigned to the Mili-
tary Affairs Division in the Ofiice of The Judge Advocate General.
CEWHR5-—ﬂEBEMﬂmYAWWES
DEPARTMENT OF THE JUDGE
ADVOCATE GENERAL'®S SCHOOL
It would be manifestly impossible in the school curricu-

lum to cover, even superficially, all the subjects which are sub-
sumed under the title "Military Affairs” either in the judge advo-
cate's office in the field or in the Military Affairs Division in

Washington.

1. A proposed change in the Table of Organization calling for an
aggistant staff Judge advacate, with the rank of captain, has
been approved by G-1 of the War Department General Staff and
will probably become effective in the near future.
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The program of instruction in this subject has two
broad objectives: first, to instruct and ‘train the student in
the use of the special books, materials and procedures essential
to the functioning of any judge advocate's office, and second, to
familiarize the student with some of the substentive and proced-
ural laws and regulations relating to those subjects which are
comon to'tne activities of the Judge advocate in the field and to
the Militaiy Affairs Division of The JudgevAdvooate General's Of-
fice. Sﬁch special subJects as Clains, Contracts, Taxation, Rules
of Land Warfare, Litlgation and Military Reservations are taught
by the Civil Affairs Department of the School.

The course in Military Affairs and this volume, intended
for use in,conjunction with 1t, are concerned-first with the organ-
ization of the Office_of The Judge Advocate General, and particu-
larly of‘the Military Affairs Dilvieion (Parts I and II). There
follows:eone-basic material rel&ting'tovthe books, digests‘and
‘reference norks_which are the professional toole of all judge ad-
vocates (Part III). ‘The gtudent is tnen introduced to the method
and technique of writing formel opinions in the Washingbon office
(Part IV). The remainder of the course deals with a selection of
‘the‘substantive and procedural law of Military Affairs.consisting
cniefly of legal material on military personnel and the organiza-

tion of officers and enlisted men in the great wartime Army. The
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choice of particular subJects from the vast body of military law
has been made solely on a practical, utilitarian basls. It has
been the ailm of the Military Affairs Department to devote atten-
tion chiefly to those matters which are llkely to be presented for
freQuent conslderation by judge advocates 1n the field or by offi-

cers on duty in the Office of The Judge Advocate General.
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CHAPTER 1 - MILITARY LAWS OF THE
UNITED STATES (ANNOTATED), 1939;
NATIONAL DEFENSE ACT

Military Laws, 1939, contains most of the permanent and

general laws of the United States in effect on 1 January 1939,
including the legislation of the Seventy-fifth Congress. It also
contains certain temporary legislation. usually appropriation acts,
which has been enacted from year to year. Certain statutes have
been included solely for reasons of historical interest. Provi-
éions, the legal existence and effect of which are the subject of
doubt, have been inciuded or excluded from the publication pursu-
ant to opinions of The Juage Advocate General. Explanatory notes
have been added where the compilers of the United States Code and
The Judge Advocate General are not in accord concerning legal ex-
istence of the legislation.

The present edition is the eighth and was prepared in the
. Office of The Judge Advocafe General. The seventﬂ edition, pub-
lished in 1929, contains the pertinent legislation in effect at the
time of adjournment of the Seventieth Congress on 4 March 1929,
annotated by opinions of fhe courts and the Attorney General pub-
lished between l789>and 1929, The annotations in the 1939 edition
cover the Period 1929-1939. The section numbers assigned to the
various statutes in the 1929 edition and Supplement thereto have
‘>been retained generally, the exceptions being noted in Table VIII.

Repealed, superseded, expired or obsolete provisions have been
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eliminated, with an explanatory note under the same seétion number
as used in the 1929 edition.

) The 1939 edition may be considered as having two parts.
Part I consiste of the Articles of and Amendments to the Constitu-
tion of the United States and the pertinent laws, the latter being
codified into 38 alphabetically arranged chapters, the first enti-
tled "Army of the United States: Regular Army" and the last, "War".
‘Part I1 consists of a Table of Acts Cited by FPopular Name, which
‘sets out the date of the act and its Statutes.at large citation,

and eight other Tables. Of these Tables I, II, III, IV, V, and

VII show the section number in oilitary Laws, 1939, 1n which may

be found the material which may have been elsewhere cited to,the
reader from the Constitution, Revised Statutes, Statutes at Large,
United States Code, National Defense Act,or Executive Ordgré.

Table VI contains the Recurring Provisions of annual Army appropri-

ation acts arranged under the 38 chapter headings in Military Laws,

1939, and refers the reader to the section number under which the
act may be found. In that section will be found a citation to the
first act in which the terms of the annual statute first appeared,
modlfications being indicated by italicizing words omitted and by
bracketing new laﬁguagen Table VIII has been referred to above}

An index completes the volume.
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Supplement IT to the Military Laws of the United States.

This supplement contains the pertinent legislation of
the Seventy-sixth and Seventy-seventh Congresses, annotated by
opinions of the courts and the Attorney General rendered between
1 January 1939 and 31 December 1942, in addition to certain mater-
ials omittéd from the 1939 volume. Thué, when the researcher has

~reason to belleve that certain material was published prior to the

date of publication of Military Laws, 1939, but does not find it
~in that volume, Supplement II should be looked at.
The format, arrangement, and topical content of Supple-

ment IT are the same as that of Military lLaws, 1939. Supplement

IT includes the material contained in Supplement I, which embraced
the legislation of the‘Seventy-sixth Congress and covered the
period between 1 January 1939 and 31 December 1940.

National Defense Act.

The United States Constltution vests in Congress the
authority for the establishment, organization, maintenance, and
operation of ﬁhe Army. This authority has been exercised from
time to time by the enactments relating—tq the national defense,

the basic acts being those of 3 June 1916,'1 4 June 1920,2 and

Chapt. 1
1. 30 Stat. 166; 10 U.S.C. 2; M.L. 1939, sec. 2.

2, 41 Stat. 759; 10 U.S.C. 2; M.L. 1939, sec. 2.
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15 June 1955,3 Collectively, the legislation is known as the
National Defense Act, which briefly may be defined as the basic
law governing the permanent organization and operation of the Army
of the United Sta.tesah

The act, together with certain.cognate legislation, has

been published in pamphlet form under the title of The National

Defense Act, Approved June 3, 1916, as Amended to January 1, 1942,

Inclusive, with Related Acts and Notes. An index sets out the

section number of the act in which the material sought may be
found, together with its pamphlet page number.

Military Laws of the United States, 1939, and Supplement

IT contain most of the National Defense Act in codified form under

3, L8 stat. 153; 10 U.S.C. 2; M.L. 1939, sec. 2.

L. On 28 February 1942, the President ordered a reorgenization
of the War Department and the Army, effective 9 March 1942,
(E.0. 9082, 28 Feb. 1942. See Cir. 59, WD, 1942, as amended,
inter alia, by Cir. 81, WD, 1942, See also Cirs. 181, ko6,
WD, 19L2). The reorganlization was effected pursuant to the
provisions of Title I of the First War Powers Act, 1941 (act
18 Dec. 1941, 55 Stat. 838; 50 U.S.C. Sup. I, 60l), by which,
"for the more effective exercise and more efficient adminis-
tration by the President of his powers as Commander in Chief
of the Army and Navy"”, he was authorized to meke redistribu-
tion of functions among the executive agencies and offiges and
officers thereof. Since upon termination of Title I - dura-
tion of the war and six months thereafter or such earlier time
as the Congress by concurrent resolution or the President may
designate - the functions of the agencies, offices and officers
_thereof will be as theretofore or thereafter provided by law,
the present organization of the Army is temporary. See Part
V, infra.
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appropriate headings. The National Defense Act pamphlet contains
‘the entire act in its 128 successive sections. Public Resolution
No. 965 and the Selective Training and Service Act of 19140,6 a3

amended to 1 January 1942, have also been included.

CHAPTER. 2 - ARMY REGULATIONS

Generically, a regulgtion 1s a rule by which effective
management, government or administration is sought to be accom-
plished."Army Regulations are rules which have as their object
the maintenance of order, uniformity, and discipline in the Mili-
tary Establishment.

1. Source.
Authority.to make rules and regulations for the Mil-

1tary Establishment lies with Congress,l the President as Chief

5. 5k Stat. 858, 50 U.S.C. Ko1.
6. 54 Stat. 885, 50 U.S.C. 301.
' Chapt. 2

1. Conat., art. I, sec. 8:

"The Congress shall have Power * % % _

"To * % ¥ make Rules concerning Captures on Land and
Water." (cl. 11) '

"To make Rules for the Government and Regulation of the
land and naval Forces." (cl. 14).
_ - "to make all Laws which shall be necessary and proper for
carrying Into Execution the foregoing Powers, and all other
Powers vested by this Constitution in the Government of the
?hited States, or in eny Department or Officer thereof."

cl. 18)
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Execu‘bive2 and as Commander in Chief;5 and. the Secretary of War.

L

Congressional action normally takes the form of an Act or a Reso-

lution; Executive Orders and Presidential Proclamations are issued

by the President as such and Military Orders are issued by him as

Commander in Chief; and the Secretary of War may act for the Pres-

ident or for himself with relation to the War Department and for

the Commander in Chief with relation to the Army. Although certain

Army Regulations may be comprised almost solely of statutory

materials and Executlive Orders, the major portion of them comes

into existence specifically in the execution by the Secretary of

War of the duties.placed upon him as head of the War Depértment and

as the second element in the chain of command af the top of which

is the Commander in Chief. Where, formerly, Army Regulations de-

rived almost solely from the Commander in Chief, it would appear

Const., art. II, sec. 3: "% % * he shall take Care that the
Laws be faithfully executed ¥ * *¥'; act 1 March 1875 (18

Stat. 337; 10 U.S.C. 16; M.L. 1939, sec. 30G; see note 8,
Const., art. II, sec. 2, cl. 1l: "The President shall be Com-
mender in Chief of the Army and Navy of the United States, and
of the Militia of the several States, when called into the ac-
tual Service of the United States * * ¥"; Ex parte Quirin et
al. (317 U.sS. 1). ’

As Cabinet member and pursuant to R.S. 161 (5 U.S.C. 22; M.L»s
1939, sec. 888) which authorizes the head of each executive

- department to "¥ ¥ ¥ prescribe regulations, not inconsistent

with law, for the government of his department * % ¥,
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that, after 1875,5 and especilally with the advent of leglslative
techniques which have given an‘important pléce to administrative
law, the role of the President as Chief Executive has become in-
creagingly important in military matters.

) 2. History.

On 29 March 1779, the Continental Congresas edopted cer-
tain "Regulations for thé order and discipline of the troops of the
United States". In the main, they constituted a system of tactics
and drill regulations for troops, together with "Instructions" for
officers and men. From.thét time until_l7‘February 1881, numerous
.reviséd editions of Army Regulations were submltted to Congress for
its approvél, Some were published officially, others not; some
were approved or adopted by Congress,6 others were not. In 187O7n
the Secretary of War was directed by Congress to prepare and submit .

to 1t a code of regulations for the governmept of the Army. TUpon

consideration of the code submitted, the Military Affairs Committee

5. See note 8, infra.

6. The Army Regulations in effect at the time of presentation to

' Congress or promulgated pursuaent to . Congressional direction,
may be said to have been adopted by Congress Iin the following
legislation: Act 3 March 1813 (2 Stat. 819); act 24 April
‘1816 (3 Stat. 298); act 2 March 1921 (3 Stat. 616), later amen-
ded by act 7 May 1822 (5 Stat. 686); and act 28 July 1866 (1%

Stat. 537)

7. Act)15 July 1870 (16 Stat. 319; 10 U,S.C. 16; M.L. 1939, sec.
309). .
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of theVHbuse of Representatives in the Forty-third Congress recom-
mended that the President be authorized to make and publish regu-
lations for the government of the Army in accordance with existing
laws. Thls recommendation was adopted aﬂd enacted in 18758 and on
17 February 1881 a set of Army Regulations was first promulgated
under-the authority conferred. In 1920 the pemphlet system of
Army Regulations now in use was initiated.’

3. Content.

Dependent upon the metter sought to be regulated, Army
Regulations wlll be found to inciude, verbatim or paraphrased,
clauses of the Constitution, statutes, Executive Orders, opinions
of the courts,'tﬁe Attorney General, Comptroller. General, and The
Judge Advocate General, administrative rulee'ih the true sense and,
infrequently, opinions of text writers.e1Whatever mey be:the gource
of the material included, be it of higher or lower authority than
the Army Regulations as such, its inclusion in the formereeaee at
least serves to remove any queetienﬁofiapplicability in adminis-
tration of the Army, and, in the latter, i1ts adoption gives it of-.
ficial status.. Army”Regulaﬁione, in the:mgin,'relatecte the’dﬁties

and functions of the several arms and eervices and of their compenente

8. Act)l March 1875 (18'Stat.“337; 10 U.S.C. 16; M.L. 1959,-aeq;!ﬂs
309 o o : '
9. For a detailed history of Army Regulations, see M.L. 1939, sec.

309 (note) and Lieber, Remarks on The. Army Regulations and. Ex- _
ecutive Regulations in General, 1898.
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and deal specifically with matters of personnel, property, and
procedure.

. Force and Effect

In view of the fact that the authority to make regula-
tions for the government and administration of the Military Estab-
1ishment resides in several places, it i1s at times difficult to
know the exact source of authority for given Army Regulations.
This is particularly true in times of national emergency when ad-
ministrétion and control of the national effort probably 1is best
effected by centering much quasi-leglslative authority in the Ex-
ecutive Branch for coordination with the functions of the Presi-
dent as Comménder in Chief.

Army Regulations in most instances’ are promulgated by
»the Secretary of War in implementation of a statutelO or 1n obedi-

ence to the Commander in Chief Al The authority of the President

10. In the same manner that a statute may be said to implement
the provisions of the Constitution. For instance: "The Times,
Places and Manner of holding Elections for Senators and Repre-
sentatives, shall be prescribed in each State by the Legisla-
ture thereof; but the Congress may at any time by Law make or
alter such Regulations * * *" (Art. I, sec. 4, c¢l. 1); "The
Congress shall have Power to * * * make Rules concerning Cap-
tures-on Land and Water * * *" (Art. I, sec. 8, cl. 11); "The
Congress shall have Power to dispose of and make all needful
Rules and Regulations respecting the Territory or other Prop-
eity ?elonging to the United States * * *" (Art., IV, sec. 3,
cl. 2). '

11. United States v. Eliason (16 Pet. 291); Davis v. Woodring (111
: F. 24 523).
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to act in a particular matter may arise (1) from his Constitutional

office as Commander in Chief, (2) by explicit statutory direction

of Congress that he issue rules and regulations, or (3) by implica-

tion inherent in a specific statute that rules and regulations are

necessary for the proper execution of the law.12 'Consldered as

12,

Brigadier General G. Normen Lieber, the ninth Judge Advocate
General, in his "Remarks om Army Regulations and Executive
Regulations in General” (mote 3, supra) divides Army Regula-
tions into the following classes:

a. Those which have received the sanctlon of Congress
and therefore cannot be altered or exceptions to them be made
by the executive unless the regulations themselves so provide.
[This classification 1s largely academic today since Congress
no longer acts upon Army Regulations {note 8, supra). An in-
substantial type of sanction may possibly be found in the fact
that Congress continues to make annual appropriations for
specific Army activities whlch are administered by existing
Army Regulations. See Maddux v. Unlted States, 20 Ct. Cl. \

193/

r+ Those made pursuant to or in executlion of a statute.
These, if not prohibited by the statute, may be modifiled by

" the executive authority but, until modified, are binding on

the authority making them.

¢. Those depending on the Constitutional authority of
the President as Commander in Chief and as Executive and not
made in supplement to partlcular statutes. These may be modi-
fled at will by the President but exemptions are given only in
exceptional cases.

d. Departmental regulations made by virtue of the author-
ity conferred by Revised Statutes 161 (see note 4, supra).

e. A long continued practice has been held equivalent to
a specific regulation . Witness, for example, AW 19; see
United States v. Webster, F. Cas. No. 16658./
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regulations proper, Army Regulations are somewhat loosely saia to
have the "force of law",lj Whether resting upon & Congressional
statute of'upon the Constlitutional power of the President, they are
rules and directions which, being acts of executive or administra-
tive nature, must be consonant with the power of the actor.
-Briefly stated, Army Regulatlons have the general force and effect
of law to the extent that they do not contravene the CQnstitution
or statutes.l5 To the extent that the course of conduct enJjoined
is within the Constitutional power of the Commander in Chief they
have the speclfic force and effeét of law and are binding and con-
clusive upon the Army.

The effective date or Army Regulatlons, In the absence of

13. Gratiot v. United States (4 Howard 117); Symonds v. United
States (21 Ct. Cl. 151).

14. 1In the same manner, Congress, in meking rules for the "Govern-
ment and Regulation of the land and naval Forces" (Const.,
art. I, sec. 8, cl. 14), cennot impair the command functions
of the Commender in Chief nor can the President in exercising
comnend, in the form of Army Regulations or military orders
evade Congressional rules by which he and the Army must be
governed. Swaim v. United States (28 Ct. Cl. 173); McBlair
v. United States (19 Ct. Cl. 528).

15. United States v. Symonds (120 U.S. 46), (see note 13, supra,
in lower court); United States v. Eliason (16 Pet. 291);
Smith v.. Whitney (116 U.S. 167); 4 Op. Atty. Gen. 62; Winthrop,
Military Law and Precedents, Reprint, 1920, p. 20. '"Regula-
tions thus promulgated have the force of law * * * but they
are not the law itself". ZLaurey v. United States (32 Ct. Cl.
259, 265); United States v. Eaton (144 U.S. 677).
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a statement of effective date, is the date they bear, which date
is presumptively the date of promulgation. The date of promulga-
tion 1s the date of actual release and\distribution,by deposit in
the malls by the War Departmentnl6

5. Interpretation.

With a few possible exceptions, Army Regulations are sub-
Ject to the same rules of construction gnd interpretation as are
applicable to statutes and executive regulations generally. In the
usual case, 1t is indicated that the following three steps 1n the
process of interpretation be taken:

(a) Ascertain class to which the regulation belongs.
Made by the President, ordered by the Commander
in Chief, or sanctioned by Congress?

(b) Use extrinsic aids. Is the legislétive history,
" General Staff or branch study available?

(¢) Apply rules of construction.

A probable exception to the standard rules of statutory
construction relates té the matter of the revocation of a revoca-
torj regulation. Ordinarily, where an act is repealed and the re-
vealing act 1s repealed by another which manifests no intention
that the‘first shall continue repealed. the common law rule 1s
that the repeal of the second act revives the first and revives it

ab initlo. It is probable, however, that the revocation or rescis-

16. Par. 1lhg, AR 1-15, 12 Dec. 1927.
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gion of Army Regulations which revoked an earliler regulation does
rnot_result in airevival of the first, except possibly in- the case
where the first was evidence of custom or usage.l7
Army Regulations are not to be given retroactive effect
unless the language clearly implies such intention. A probable
exception is tha't of a regulation which is intended to cure matters
' 18

of -form or explain -other regulations.

6. Form and Use.

All administrative regulations for the Military Eétabe
lishment, general or special in character, which are of more or
less_permanent application and issued under authority of the Sec-
retary of War are published in a serles of numbered pamphlets,
knovn individually and collectively as Army Regulations@19 They
are published by the War Department at Washington, D.C., and ﬁeer
the date of publication. They are printed at the Govermment Print- -
ing Office, in octavo size, with two slots in the left hand margin
for insertion in looseleaf binders.

Army Regulations are draftedlin the offices of the chiefs

of the arms:or services dharged with the administration and super-

17. Lieber, op. cit. supra note 9, at 88.
18. United States v.  Davis (132 U.S. 334).

19. Par. 1b, AR 1-15, 12 Dec. 1927.
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vision of the activity which 1s the subject of the individual reg-

ulation. Effort is made to have each Army Regulations pamphlet
confine 1tself primarily to a single subject or division or sub-

division of the subject, to be effected by the use of one or more

20

sections, paragraphs, or subparagraphs. Citations and cross ref-

erences are used as research ailds.
As shown by the sample page of Army Regulations 605-10,

30 December 1942, set out at the end of this chapter, the title of

each pamphlet consists of two parts:el

(a) The general title indicating the general subject
matter of the regulation, e.g., COMMISSIONED
OFFICERS.

(b) The subtitle indicating the specific subject of
the regulation, e.g., OFFICERS APPOINTED IN THE
ARMY OF THE UNITED STATES.

The number of each pamphlet consists of two parts, sep-
arated by a dash:

(a) The base number is the number of the general
title and appears before the dash, e.g., "AR
605- " signifies that this number is the
number of the general title COMMISSIONED OF-
FICERS.?

(b) The subnumber is the number of the subtitle
and appears after the dash, e.g., "AR -10"

20. See Par. 294, C>5; AR 340-15, 21 Aug. 1942.
2l1. See p. IITI - 20, infra.

22. See pp. IIT - 20, IIT - 22, Iinfra.
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signifies that this number i1s the number
of the subtitle OFFICERS APPOINTED IN THE
ARMY OF THE UNITED STATES

The pamphlet numbers in most Instances are multiples of
5. If an asterisk appears befofe the number of the regulation on
the first page, the reader is referred to the bottom of the page
for informatlion concerning the effect of the regulation upon matter
previously published on the subject by the War Department;

TImmediately under the Army Regulations number at the top
right hand corner of the first page and at the top outslide cormers
of succeeding pages appear the numbers of the paragraphs which are
found on the page.

Each pamphlet and each section of.a p&mphletlcontains a
tauble of contents immedlately under 1ts title. On the last page
of the pamphlet appear the authority (Secretary of War), signature
(Chief of'Staff), authentication (The Adjutant General), and class
of distribution 23 of the pemphlet.2h

Changes to Army Regulations ordinarily are published as
such, unless the amount of material in the‘existing'pamphlet is
such as to render advisable a revision and réprinting of the latter.

Usually a one-page or two-page pamphlet will be changed by a re-

23. See AR 310-200, 1 May 1943

2L, See page IIT - 21, infra.
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vision and compléte-printing of_the pamphlet.  The pértinent Army
Regulationé25 provide that pamphlets will not be changed for a
veriod of one year after the date of publication or the date of the
last change except--
(a) In cases in which changes must be made to cohform to--
(1) Acts of Congress. _
(2) Executive Orders or proclamations. 7
(3) Decisions of the Comptroller General of the
United States.
(4) Approved opinions of The Judge Advocate
General.
(b) In cases in which the changes, if authorized--
(1) Effect important economies to -the military
- service.
(2) Involve pay and gllowances of members of
the service.
(3) 1Involve such a change of policy or practice
as to require immediate publication,
Changes are published in slotted pamphlets similar to those of
Army Regulations,26 do not contain all current changes in the base
pamphlet, and do not supersede preceding. changes unless otherwise
-indicated. Regulations and their changes are filed in-binders in
the inverse order of dates of publication.
The first pamphlet in the series is the Index to Army

Regulations (AR 1-5, 1 Jan. 1943) which covers all regulatiéns and

25. Par. 1kb, C 2, AR 1-15, 12 Dec. 1927.

26. See p. III - 22, infra.
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cha.nges promulgated prior to 1 Ja.nuﬁry‘ 1943, It is nét‘ designed
for binding with oth?er Army Regulations pamphlets. AR 1-5 super-
- -sedes, inter alia, AR,l;G,»27 an alphabetical arrangement 61’ titles
of Army Regﬁlat_ione, but the la.ttezj is ‘usef_ul_when AR 1-5 18 un=~
avallable. . AR 1;1028 is a 1list of ’current.: pamphlets and changes
showing as to each pamphlet: |

(a) Its number, t:ltle. aﬁd date.

(b) The number of the latest cha.nge.
" (c) Its distribution. :

O0fficially, an individual pamphlet or a change is given
the plural mumber, e.g., "Army Regulations 140-5" or "Changes No.
", | | |

_Tb;e practice of "publishing changes to Army Regulations
.in War fl')eparunent Circulars pending revision of the regulatione;
was discontinued by Circular 166, War Department, 1942. Subse-
quently, the practice was reestablished by Circular 320, War
D'epa.rtment- 19143', autﬁofizihg the use of War Dej)artmant Circulars
for publication of partial and complete suspensions , rescissions
and minor changes to Army Regulations and other War Dep&rtment

‘publications

27, .1 Jan. 1941.
28, 1 Jan. 1943.
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FIRST PAGE OF AR 605-10

~3ee Below

Base number

* AR 605-10 —————-Subnumber
1.2 —~-————1Paragraphs
. on Page

WAR DEPARTMENT

ARMY REGULATIONS ) )
" Washington, December 30, 1942

No. 605-10 )

COMMLSSIONED OFFICERS

OFFICERS APPOINTED IN THE ARMY OF THE UNITED STATES ——-Subtitle
Paragraph
SECTION I. General ~«me-imcomumnccananunn 1-5 =
II. Appcintment and promotion --  6.12
ITT. Assignment, reassignment,
and insignia ---~s--me-w---  13.15 Pamphlet
IV, Active duty ----sr=--wmorew- 16-22 Table of
V. Separation -----wce-cocw mone  23.26 Contents
VI. Physical standards and N
‘physical examinations ----- 27-29
SECTION I
GENERAL
Paragraph
General ~.-mu—cem cmmmam e e e I
Statutory authority «----c-o-mccmmwnan 2 Section
Duration of appointments -w--imeocmecnaunx 3 —1Table of
Command and administration -«=-w-emmcecwa- Y Contents
Procurement objective -=rcsecimimmimmanane 5
1. General.--a. These regulations govern, etc.
* * E x*
2. Statutory authority.--That during the, etc.
% * x o
Indicates
pamphlets,
changes or

This pamphlet supersedes AR 605-10, December 10
1941, including C 1, August 11, 1942, and C 2,
November 18, 1942.

1

Circulars
| superseded
by this
pamphlet

General Title
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LAST PAGE OF AR 605-10

AR 605-10
Paragraphs Ol 28-29
Page COMMISSIONED OFFICERS
* * * *
29. Walver of physical defects.-~Deviations, etc.

The AdJjutant
General's
Flle Number

Authority

* * * *

—/A.G. 210.1 (12-1-k2).7

___BY ORDER OF THE SECRETARY OF WAR:

Signature

Authentication

Class of
Distribution =

-—G. C. MARSHALL,
Chief of Staff.

J. A. ULIO,

MaJor General,
The AdJutant General.

DISTRIBUTION:
_——B.
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FIRST PAGE OF C 7, AR 605-10

r Bage nuumbej
AR 605-10 Subnumber
T cT7 "hanges . No.
See Below
COMMISSIONED OFFICERS —— :l:neral Tit)
OFFICERS APPOINTED IN THE ARMY OF THE UNITED STATES ibtitle
CHANGES ) |  WAR DEPARTMENT,
NO. 7 ) - ~ Washington 25, D.C. 16 June 1943 |

AR 605-10, 30 December 1942, is changed as follows:
15, Assignment.

* * * *

b. An officer appointed in, etc.

* * * *
éB, Methods.--Appointments, etc.
% % * *

2k, Deaths.--Deaths will be reported, etc.

* T * ¥ *

* These changes supersede C 1, 8 January 1943.
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ARMY REGULATIONS*

Base Numbers and General Titles

Base Number

260 -
265 -
" 300 - -
310 -

General Tlitle

Army Regulatlions
Assistant Secretary of War for Alr

General Staf? ‘

Adjutant General's Department
Inspector General's Department
Judge Advocate General's Department
Quartermaster Corps

Finance Department

Medical Department
Ordnance Department
Chemical Warfare Service
Transportation Corps
Chaplains

Infantry

Cavalry

Fleld Artillery

Coast Artillery Corps
Army Air Forces
Corps of Engineers
Signal Corps

National Guard

Officers' Reserve Corps
Reserve Officers' Training Corps

- Enlisted Reserve Corps

Service Commands and Departments
Military Pollice Board

Posts, Camps, and Stations
Organizations

Regiments

Battallons

Companies

Bands

Flags

Tactical and Training Inspectlions
Mapping and Charting

Military Publications

* Ag listed in AR 1-10, 1 July 1943.
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Army Regulations.(cont.)

Base Number

330 -
340 -
345 -
350 -
380 -
410 -
420 -

490 -

500 -
600 -
605 -
610 -
615 -
620 -
625 -
TO0 -
750 -

760 -
75 -

850 -

General Title

Machine Records Codes

Correspondence

Army Personnel System

Military Education

Safegharding Militery Information

Litigation

Boards of Officers for Conducting
Investigations

Petty Offenses Committed by Civil-
lans on Federal Reservations

Employment of Troops

Personnel

Commissioned Officers

Warrant Officers

Enlisted Men

Civilian Employees

Officer Candidates

Supplies

Range Regulations for Firing -
Ammunition for Tralning and
Target Practice

Targets and Target Equipment

Qualification in Arms and Ammunl-
tion Training Allowances;
Technical Requirements for
Marine Divers ’

Miscellaneous (Authorized Abbrevia-
tions, Lease of Personal Property
-Belonging to the United States
under the Control of the Secretary
of War, Regulations for State
Guards, etc.)
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CHAPTER 3 - WAR DEPARTMENT CIRCULARS,
BULLETINS AND GENERAL ORDERS

1. War Department Circulars.

Paragraph 8 of Army Regulations 310-50, 8 August 1942,
provides:

"Circulars will usually contain matter that is

directive 1n nature, general in application, but
temporary in duration. Cilrculars are used as a
medium for the expeditious publication of matter
that 1s important and matter that may later be in-
corporated in established forms of regulations."

The format of War Department Circulars, like that of
most officilal publications, may be conveniently divided into four
parts: heading, designatlon, body and authentication. The head-
ing, which appears in the upper right hand corner, consists of the
name of the issuing headquarters, the date and the place of issue.
The circular is designated by number in the upper left hand corner
of the first page. The body of the circular is set forth in sec-
tions numbered consecutively with Roman numerals; each section may
in turn be divided into paragraphs numbered consecutively with
arabic numerals. At the end of the circular appear the authority,

signature and authentiéation, as follows:

"BY ORDER OF THE SECRETARY OF WAR:

G. C. MARSHALL,
OFFICIAL: ‘ ' Chief of Staff.
J. A. ULIO, .
Major General,
The Adjutant General.”
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Ciroulars are npmbered consecutively each calendar year;
the first circular of each year is aésigned.the number 1. Thes§
numbers appéar in the designation_oh the first page and in the -
uppérioutside'qorner of egch page of the Qircular. At the top
of the first page of Ciréulﬁr'No. 1 of each yéér there i# publishad
a note indicating.£hat-the circulaf'uPOn which it appeérs is the
first of the year and stating thélnumber of the last circular of |
the preceding year.

The matters dealt with in War Department Circulars afe
extremely varied and do not lend.themselves to any ready claésifi-
cation. In the vast field of édministfative detail they serve the
valuable fpnction of bringing énidkly:to the attention of the Mil-
‘itary Establishment information and dir?ctivaé of ihportance.v |

The practice of publishing changes to Army Regulatioﬁs
_viQ'War Departmént Circulérs pending revision of,thebregulgtions,
_was.disqontinuedlby Circglar 166,.War Deﬁgrtmsnt, 1942.  Subse-
| quently, the practice was reestablished by Cirgulgf 320, War
Dep@rtméﬁt, 1943, authorizing the use of War Defartmaﬁt Qirculars'
for publication of paftial and‘cdﬁplete'suspensions,ﬁrescissions '
and ﬁinor changes to Arﬁw nguquions‘and other War Department
publiﬁations)

2. War Department Bulletins

Paragraph 7 of AR 310-50, 8 August 1942, provides:

"Bulletins will usually contain matter that
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is informative or advisory in nature and of perm-
anent duration."

Bulletins issued by the War Department are used primarily
to republish materiai of interest to the Military Establishment.
They éontain reprints of Congressional acts and resolutions, Execu-
tive Orders, proclamations and Military Orders of the President in
convenient form for use by military persomnel. The bulletins will
be the first printed coples of statutes and presidential ofders re-
ceived by most judge advocates and frequently in the fleld tﬁey
‘represent the only_availabie source of this material.

There are occasionally printed in War Department Bulle-
tine compillations and convenlent lists or guides designed to synthe-
.size the statutory material relating to a particular field or sub-
Ject. An example may be found In the lists of statutes affecting
the War Department which were suspended or put in operation by a
state of war, published in sections T and II, Bulletin 38, War De-
partment, 1941.

The format of thé bulletins resembles clogely that of
the circulars: it includes a similar heading and designation; the
body ié divided iﬁto gsections and paragraphs in the same manner;
and .the authority, signature and authentication are similarly set
out. Bulletins are also numbered consecutively starting with

number 1 at the beginning of each calendar year.
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5. General Orders.
In the language of paragraph 2 of AR 310-50, 8 August
1942:
"General orders will usually include matter of
importance, directive in nature, general in appli-
cation, and of permanent duration not readily sus-
ceptible of immediate incorporation in established
forms of regulations.”
War Department General Orders usually relate to one or
more of the following types of matters:

(a) Grants of authority to appoint general courts-martial.

(b) Designation of military reservations end general hos-
pltals. ’

(c) Awards and citations for distinguished service, gal-
lantry, etc. '

(d) Transfers of activities and functions among the various
arms and services.

(e) Esteblishment of military districts.
() Designation of duties and missions of certain commands.

(g) Changes of name of certain. activities, units, arms
services, commands, etc.

The format of general orders, like that of circulars and
bulletins, conforms to the usual pattern of official publications,
consisting of heading, designation, body and authentication. Gen-
eral orders are published from time to time as required and are
numbered consecutively starting with number 1 at the beginning of

each calendar year.
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Unlike special orders, general orders take effect upon

" promulgation, 1.e., on the date of thelr actual release and distri-
butlion by deposit in the mails by the War Department. General
orders should be carefully distinguished from general court-msrtial
orders 1ssued by the War Department or other headquarters with
general court-martial jurisdiction.

4, Compilations and Indices

- A1l War Department General Orders, Bulletins and Clrcu-
lars still in force and of general application on 1 January 1943,
hHave been published in a single volume bearing the title Compila-

tion of War Department General Orders, Bulletlns and Circulars,

published as of that date. The greater portion of the volume 1is
devoted to material published during the year 1942. The volume
contalns a fuil subJect matter index but, because the compilation
is arranged chronologically, no table of contents 1is included.

This volume brings up to date the earlier compllation of
1 October 1941, and Supplement I to the’;arlier volume which was
published uhder the date of 1 June 1942. In certain cases, refer-
ence to these sources may be required for material which is no
longer of current application or of general interest, and there-
fore omitted from the more recent compilation.

Under date of 1 January 1943, there was published an

Index to General Orders, Bulletins and Numbered Circulars. This
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conéists of a subject index of all general orders, bulletins and
nunmbered circulars for the years 1920 to 1941, both inclusive,
which were regarded as of general application and still in force
on 1 January 1943, together with a complete index of all such pub-
lications issued in the year 1942. An earlier volume, dated 1 Jan-
uary 1942, carries the index only to the end of 1941 but contains a
chronologlical 1list of War Deﬁartment publications through the year.,
1940.

Beginning on 1 May 1942, and monthly thereafter, there

has been published a Digest of War Department Directives and Index

to General Orders, Bulletins and Numbered Circulars. In addition

to the digest of War Department directives of general application
issued by The AdjJutant General and the index to general orders,
bulletins and circulars, each of these pamphlets contalns in con-
venient form the following lists:

(a) Additions, revisions, supersessions, suspensions, -
resclssions and changes to Army Regulations published
during the preceding month.

(b) Blank forms, AGO, issued during the preceding month.

(e) Additions'and changes to and revisions of Tables of
Basic Allowances and Allowances 1ssued during the
preceding month.

(&) Additions and changes to and rescissions and revis-
ions of Tables of Organization and Equipment issued
during the precedlng month.

(e) Training publications and changes thereto published
during the preceding month.
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The pamphlet published on 1 May 1942, differs from the
other monthly pamphlets in that it contains an index of general
orders, bulletins and circulars from 1 January to 30 April 1gko,
and carries the lists of Army Regulations back to 2 Jahuary 19h2,
of AGO forms to 1 July 1941, of Tables of Basic Allbwances and
Tables of Allowances to 1 February l9§é, of Tables of Organization
to 1 October 1941, and of training publications to 1 February
1942.

In the middle of August 1942, general War Departﬁent
direclives 1gsued by The Adjutant General (known in the Arm& as
AG letters) were replaced by W-Memorandums. Beginning with the
pamphlets of January 1943, published 1 February 1943, the title of

the digest-index became Monthly Digest of War Department Directives

and Index to General Orders, Bulletins, Numbered Circulars and W-

MemorandBEE°

The function of the AG letter or W-Memorandum, as such
directives are now designated, is thé expeditious publication of"
matters of more or less general application to the military ser-
vice. They cover a wlde variety of subjJects which are net, however,
deeméd to be of sufficient importance or scope to Justify publica-
tion in War Department Circulars.

It will be noted that each W-Memorandum is agssigned a

number which consists of three partis: a base number according to
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the system of base numbers used in the pamphlet series of Army
Regulations, a serlal number, and the year. Thus, for example,
"Memo W 55-2-43, 16 Jan." represents the second W-Memorandum of
the year 1943 dealing with the Transportation Corps.
CHAPTER 4 - DIGESTS OF OPINIONS
OF THE JUDGE ADVOCATE GENERAL

There have been published at least 10 substantial edi-

tions of the Digest of Opinions of The Judge Advocate Genersl,

in addition to many annual and sub-annual editions. Under the
authorshilp of Colonel William Winthrop editions were published in
1865, 1866 or 1867; 1868, 1880 and 1895. A revised edition of
Colonel Winthrop's last edition was prepared by Major Charles

McClure in 1901. The 1912 edition of the Digest of Opinions was

prepared by Captain Charles R. Howland and in 1917 was reprinted.
The 1912 edition covers the period from 3 September 1862 to 31
January 1912, which latter date may be said to mark the end of the
early period 1n the modern hilstory of the office of The Judge Advo-
cate General of the Army, at least insofar as .the editlons of the
Digest of Opinions may be sald to write 1ts history. The period-

1 July 1912 to 31 December 1917 is covered by the Digesf of Opin-

ions 1912-1917. 1In 1917, 1918, and 1919 volumes of selected opin-

ions 1n full were published. Later the 1912-30 edltion was com-

piled and on 1 January 1941, the present volume, Digest of Opinions
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of The Judge Advocate General of the Army, 1912-40, was published.

The later digests consist of synopses of selected opin-
ions rendered by The Judge Advocate General, topically arranged
under such chapter titles as Army Personne;, Claims, Contracts,
National Guard, Pay and Allowances, Public Money and Finance, Sup-
plies and Services, Uniform, and War. The several editions vary
greatly in arrangement, digest or abridgement technique, and sec-
tion numbering. Some are without indexes and other lack tables
of contents. Complementary use of the 1912 and 1940 editions will
afford the best normally available coverage between 1862 and 1940.
Since, however, other editions containing digests of opinions not
included in the 1912 and 1940 volumes were publ}shed during the
periods covered by these volumes, reference to them, when easily

available, is desirable. A Consolidated Index to Published Vol-

umes of Opinions and Digests of Opinions of The Judge Advocate

General of the Army, covering the period 1912 to 1924 and published

in 1926 will be found to be useful.

The Digest may be sald to be divided into three parts,
Part I containing digested opinions based on. the Constitution and
Federal statutes, Part II consisting of opinions based on Army
Regulations, and Part III comprising the following seven tables of
reference and cross-citation: Constitution, Revised Statutes,

Statutes at Large, United States Code, Natlonal Defense Act, Recur-
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ring Provisions, and Manual for Courts-Martial, 1928. iAn index
completes the volume.

With the exception of the 1912-40 volume no prior digest
1s keyed to other publ;cations of The Judge Advocate General. In
that edition the chapter titles and sactibn numbers in Part I are

keyed directly to the titles and numbers In Military Laws of the

United States, 1939. Thus, for example, the legislation giving

the right of frial to certain discharged officers is found 1n sec-

tion 227, Military Laws, 1939, and digests of opinions interpreting

that legislation are found in section 227, Digest of Opinions of

The Judge Advocate General, 1912-40.

By reason of the fact that many of the opinions digested
were written under lawé and regulations which have since been
amended, repealed, or superseded, care should be exercised in the
applicatidn of the digested opinions to the facts and laws pertin-
ent to present questions raised.

Supplement I to the Digest of Opinions of The Judge Advocate

General of the Army, 1912-40.

This paper bound supplement contains digests of opinions
rendered during the calendar year 1941 and also contains certain
opinions rendered before that time but omitted from the basic vol-

ume. Thus, as with Military Laws of the United States, 1339, and

its supplement, the supplement should be used to find opinlons
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properly includable in the 1912-40 volume. A further and effective
use 1ls that of citator, thereby to learn whether opinions digested
in the basic volume have been modified or overruled.

A companion volume to the Digest, 1t may also be divided
into three parts. The opinions in Part I relate to the Constituml
tion and Federal statutes, in Part II to Army Regulations, and Part
IITI is cdmprised of the same seven tables of reference. An index
is included.

The publication of annual supplements has been suspended
for the duration pf the war and its place has been taken by the

Bulletin of The Judge Advocate General of the Army.

Bulletlin of The Judge Advocate General of the Army.
The Bulletin is a monﬁhly publication prepared in the
Office of The Judge Advocate General. It contains:
(a) Selected opinions and digests of opinions of The Judge
Advocate General, the Attorney General, the Comptroller
General, and the courts.

(b) Notes on Military Justice.

(¢) Other legal materials of use to Judge advocates in the
field.

The arrangement of the Bulletin follows that of the

Digest of Opinions, 1912-40, several new features and improvements

making it a valuable research tool. Parts I and II relate to the

Constitution and Federal statutes, and Army Regulations respective-'

ly. What may be considered as Part IIT consists of reference tables.
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Volume I consists of eight numbers, thes first covering
the period January - June, 1942, with an index; the next six num-
bers cover the succeeding months of that year, and the eighth is a
cumulative index with tables, to Volume I, 1942, and to Supplement

I to the Digest of Opinions of The Judge Advocate Cenerq;lrl912-h0.

A table of Executive Orders and a table of Location of Bulletin
Sectidns, by which is shown the Bulletin number or numbers in which

material under various section numbers of Digest of Opinions, 1912-

&9 (and also therefore, Military Laws, 1939) may be found, have been

added to the usual seven tables found in the Digest of Opinions and

its Supplement I.- Volume II, Number 1, covers the month of January,

1943, and Number 2, February,1943, etc. Each number of the Bulle-
tin is published in slotted form suitable for inclosure in binders
used for Army Regulations, has a table of contents, and the pagina-
tion is successive within the calendar year. Volume I contains 472
pages,

Judge advocates and other interested members of the serv-
ice are invited to advise.The Judge Advocate General of judicial
decisions, administrative rulings or other materials coming to their
attention which they may think appropriate for inclusion in the
Bulletin., Materials submitted may refer to matters arising in the
continental ﬁnited States, its territorlies and possessions, and

foreign countries.
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Page III - 14, last paragraph:

: Revised Statutes 12 (1 U.S.C. 28) changes the common law
rule with respect to construction of federal statutes, by
providing: "Whenever an Act is repealed, which repealed a
former Act, such former Act shall not thereby be revived,
unless it shall be expressly so provided."
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CHAPTER 1 - PROCESSING OF REQUESTS
FOR OPINIONS

Requests for legal opinioné, for drafts of legislation,
for information upon which to base a reply to & basic communication,
for comment or concurrence in conneétion with a staff study, and
for review of various board proceedings and other matters, are
transmitted to the Office of The Judge Advocate General by a varl-
ety of means. Pursuant to the reorganization. of the War Department
and of the Army (Cir. 59, WD, 1 March 1942) the Secretary of War
issued a directive (Memorandum, 13 March 1942, File G-1/16470, re-
printed infra, p. IV - 18) authorizing The Judge Advocate General
to rehder opinions to staff divisions and other War Department
agencles on simple questions of law by telephoﬁé but requiring
written requests for all complex matters. As to direct Inguiries
from Judge advocates in ‘the field, see the annexed letter of Colonel
Schindler, Assistant Chief of Milltary Affairs Division (p. IV - 5).

When a written request is received it is analyzed in the
General Records Section of the Executive Division and routed to the
proper division for action. These requests, when recelved in the
Military Affairs Division, are assigned by the Chief of Divislon or

his Executive to an officer in the appropriate branch for the prep-

aration of a formal written opinion.

The officer to whom the request is assigned 1s charged

with the expeditious preparation of an opinion, which is typed in
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rough draft and geoes to-the Branch Chief for his examination, con-
currence or modification. After approvael by the Branch Chief, it
is delivered to the.Chief or Aseistant Chief_of Division for his
action. If the'opinion is one which presents no complex question
of law, afte? approval by the Chief or Assistant Chief of Division
it is typed in final form and dispatéhed over the signature of the
‘Chief or Assistant Chief of Division without the prior approval of
the Assistant The Jﬂdge Advocate.Geheralu. All opinions involving\
" complex leggl questions are sent to the Assistant The Judge Advo-
cate General supervising the Military Affairs Division for his
approval. After its return to theiDivision with all corrections,
additions or modifications, it is ‘then typed in final form for the
-signature of the appropriate officer, usually the.Chief or Assistant

Chief of Division.
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May 22, 1943

Lieutenant Colonel Reginald C. Miller, J.A.G.D.,
Chief, Military Affairs Department,
The Juadge Advocate General's School,
Ann Arbor, Michigan.

Dear Colonel Miller:

Reference is made to the request contained in your letter
dated May 8, 1943, for a statement of the views of this division
with respect to the types of military affalrs matters which might
"properly form the basis of direct inguiries to this office from
judge advocates in the field. "

Paragraph 5, Army Regulations 340-15, August 21, 1942,
gpecifies the persons who may request direct and receive official
opinions of The Judge Advocate General. This paragraph 1s not re- -
garded as a prohibition against requests from judge advocates in the
field of the nature indicated below. However, the Tacilities of
The Judge Advocate General's Office are limited and the number of
such requests should be kept to a necessary minimum. It is perhaps
superfluous to point out that the judge advocate, before submitting
or advising his commanding general to submit any question for opin-
ion by this office, should first carefully examine the digests and
bulletins of this office, as well as pertinent Army regulations, to
assure himself that these do not provide the desired informat on.
‘Another test as to the propriety of direct application to this of-
fice is the question whether the immediate or any intermediate com-
mander in the prescribed channel of communication will be interested
in the matter.

'Generally speaking, requests from the field for opinions
of the Ofice of The Judge Advocate General which would normally be
drafted in the Military Affairs Division. should, for various rea-
sons, be processed through channels. The subject matter will usu-
ally be of general interest to the service and intervening command-
ers may be able to supply the answer by reason of already having
obtained an opinion on a similar guestion. They will also thus be
given an opportunity to express their views and to supply additional
facts for the benefit of this office. Furthermore, the use of reg-
ular channels tends towards closer coordination throughout the chain
of commsnd. Certain matters, particularly in the field of domestic
relations, may more often than not be settled on the basis of the
facts rather than the law and should be handled locally wherever
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possible, reserving for reference to this office only those cases
presenting complex legal problems.

The practice of seeking an opinion of this office for the
sole purpose of fortifying one side of a local dispute is not looked
upon with favor.

Where an error in a regulation or other officiaml document
is discovered it is well to wait a reasonable time before making it
the subject of correspondence. Many such errors are corrected at
or near the source within a comparatively short time.

On the other hand, there are a number of ways in which
this division is glad to assist Judge advocateg in the field infor-
mally. For example, if it is desired to know the basis for a
gtreamlined opinion the division will attempt to furnish additional
information or a copy of the supporting memorandum, or both, upon
request. Information as to whether a certain case in the digest or
elsewhere has been overruled or modified, what division or officer
is handling a particular matter, whether any action 1s being taken
along certain lines, and other similar matters will likewise be
furnished wherever possible. The policy of the division 1is to be
as helpful as possible but to request that judge advocates in the
field observe generally the foregoing principles in meking requests
for assistance.

Colonel West has read this letter and concurs therein.

Sincerely yours,

Irvin Schindler,
Colonel, J.A.G.D.,
Assistant Chief of Military Affairs Division.
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CHAPTER 2 - CLASSES OF OPINIONS

There are,'generally, three classes of wrltten opinions
prepared by the Division:

(1) Opinions which present no complex question of law. These
may be dispatched over the signature of the Chief or: Assistant
Chief of Division without the prior approval of the Assistant The
Judge Advocate Genersal;

(2) Opinions involving complex questions of law which require
the interpretation of Federal statutes, Executive Orders, Army Reg-
ulations, etc. These opinions are dispatched over the signature
of the Ch;ef or Assistant Chief of Division after approval by the
Assistant The Judge Advocate General;

(3) Opinions containing a recommendation which is at variance
with that of another general officer; involving a new question of
law not theretofore passed upon by The Judge Advocate General's
Office; involving a matter of such importance that it should be
signed by The Judge Advocate General; or involving matters which
in the opinion of the Assistant The Judge Advocate General require
the personal attention of The Judge Advocate General. These opin-
ions are ordinarily signed by The Judge Advocate General, or, at

his direction, by the Assistent The Judge Advocate General.
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CHAPTER 3 - RESEARCH

The Office Memorandum, a reprint of whichvfollows, con-
tains many helpful suggestions as to research methods,to be follow-
ed by officers assigned to duty at the Office of The Judge Advocate
General. Judge advocates assigned to lower echelons will naturally
have more limited libraries and source materials at their disposal.
Within these limitations, however, this memorandum will serve as a
useful guide.

There is also reprinted in this chapter a portion of AR
310-10, 27 February 1943, setting out the approved forms of cita-

tion of the more commonly used source references.
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SPJGE-Control ' June L4, 1942

OFFICE MEMORANDUM NO. 36.

Subject: Research Methods, Office of
The Judge Advocate General,

1. Thorough, painstaking, scrupulously accurate research ig
a primary requisite for the production of sound opinions of The
Judge Advocate General. The responsibility for complete, scholar-
ly research rests, as it must, upon.the Judge advocate who writes
an opinion. . Superior officers can check authorities which are
cited; they cannot be certain that all pertinent authorities have
been searched and all relevant legislation and precedents discovered.
The followlng suggestions as to research methods have been prepared
to assist Judge advocates to use the research facilities of the
office with maximum efficiency.

2. 1In the typical case the first step in research is an ex-
haustive search for precedents among past opinions of :The Judge
Advocates General. Such precedents provide citations to other per-
tinent authorities. It 1s most important that every relevant pre.
cedent be discovered, lest a prior opinion of The Judge Advocate
General be over- ruled through ignorance of its ex1stence.

The General Records Section of this office has complete files
of the opinions of The Judge Advocates General, other than those
relating to particular court-martial records, rendered since Sep-
tember 3, 1862. The general opinions rendered from 1862.to 1882
are indexed in four bound volumes in the General Records Sectlon
 and those rendered from 1882 to 189L are indexed in four additional
volumes. The General Records Section has separate card indices to
the opinions rendered from 1894 to 1911 and from 1911 to September,
1917. There is no card index covering the period from September,
1917 to 1921. The general opinions rendered since September, 1917,
have been filed and cross referenced according to subject classifi-
" cations in the General Records Section and since 1921 they have
also been indexed as to legal principles involved in the Digest
Section. The classifications used in the General Records Section
vary widely from those used in the Digest Section. Usually both
systems should be utilized in the search for precedents.

Opinions relating to particular court-m%rtial records rendered
prior to 1918 are filed and indexed in the General Records Section
with general opinions of The Judge Advocates General. Opinions of
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The Judge Advocates General and the Boards of Review relating to
particular court-martial records, rendered since 1918 are filed

with the records to which they relate and may be secured in the
Courts-Martial Records Section. Such opinions are cited by serial
number preceded by the letters "CM". Additional copies of those
rendered since 1929 are on file with the Boards of Review. Those
rendered since 1921 are indexed in the Digest Section. The Boards
of Review maintain a card index of Board of Review opinions rendered
gince 1929. A duplicate of this index is kept in the Military
Justice Division.

Most of the important opinions rendered prior to 1912 are di-
gested in the Digest of Opinions of the Judge Advocates General,
1912, copies of which are available in all divisions of the office.
An index to this digest was published in 1920. The Digest of Opin-
ions of The Judge Advocate General, 1912-1917, which contains an
1ndex ig useful in finding some of the opinions rendered during
the perlod covered. Digests of opinions covering various periods
were issued at varying intervals from 1912 to 1924 and most of the
opinions rendered during 1917, 1918 and 1919 were published at
length in annual bound volumes with indices. The 1912 Qigest and
all of the digests and opinions published from 1912 to 192L are
indexed in the Consolidated Index of Published Volumes of Opiniong
and Digests of Opinions of The Judge Advocate General of the Army,
1912-199L. Exoept in cases involving the 1nterpretatlon of old
statutes it isg usually sufficient to consult the Consoldiated Index,
1%12- 192M to find opinions rendered prior to 1921. The Dlgest of
Oplnlons of The Judge Advocate General, 1912-1930, and the Dlgest
of Opinions of The Judge Advocate General 1012- 1940 are useful.

The normal search for precedents in opinions of The Judge Ad-
vocates General should include study of the Consolidated Index,
1912—1924, and the 1912-1940 Digest, use of the index malintained
. by the Digest Section and examination of all opinions filed under
appropriate subject classifications in the General Records Room.

3. The second step in research on a problem of Federal Law -
is usually a search of the United States Statutes. The Military
Laws of the United States, 1929, contains most of the statutes
azfectlng the War Department which were in effect in 1929, with
annotations covering the period, 1789-1929. The Military Laws of
the United States, 1939, contains statutes affecting the War Depart-
ment with annotation covering the period 1929-1939. The United
States Code Annotated is the best annotated source of Federal stat-
utes of a general nature currently in force but it should be borne
in mind that the Upnited States Code is only prima facie evidence of
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the exlstence and wording of statutes. In opinions of this office
statutes are normally quoted from the United States Statutes .at
Large rather than from the United States Code. Repealed and amended
statutes are indexed in Scott and Beaman, Index Analysls of the
Federal Statutes, 1789 1873, and McClenon and Gilbert, Index to the
Federal Statutes, 1874-1931. All of the foregoing publicatloﬁg are
shelved in the library.

The Digest Section maintains a citator index of opinions of
The Judge Advocate General which construe existing legislation and’
the Legislative Section maintains a similar index of opinions which
construe proposed and pending legislation.

No search for Federal statutes is complete without examination
of the Congressional Index Service, which is in the library, and a
check with the Tegislative Section for recent, pending end proposed
legislation. Much recent general legislation is contained in cur-
rent appropriation acts. Since there is no adequate index to these
acts, they must be examined carefully to avoid overlooking pertin-
ent recent legislation. Hearings, committee reports and Congres-
sional debates, material relating to which is kept in the Legisla-
tive Section, are often important alids in the interpretation of

legislation.

L. The third step in research on a problem of Federal law is
usually a search for decisions of the Federal courts and opinions
of the Attorney General and the accounting officers of the Govern-
ment. The decisions of the Federal courts, including the United
States Supreme Court, the United States Circuit Court of Appeals,
the United States District Courts and the Court of Claims, are in-
dexed and digested in the Federal Digest, which was published in
1940 and is kept up to date with pocket parts. Citations to judi-
cial decisions and opinions of the legal and accounting officers
of the Government which relate to statutes as may be secured from
the annotations in the United States Code Annotated and the Mili-
tary Laws of the United . States, 1925 and 1939. Opinions of the
Attorney Gereral rendered prior to 1921 are digested and indexed
ir. three bound volumes shelved in the library. Opirtions of the
Attorney General relating to the War Department rendered since
1921 are indexed in the Dlgest Section. The published opinlions of
~ the Comptroller of the Treasury and the Comptroller General of the

United States rendered between 1894 and 1540 are indexed and di-
gested in two bound volumes shelved in the library. The Digest
Section maintains an index of both manuscript and published opin-
lons of the Comptroller General relating to the War Department ren-
dered since 1921 and keeps files of the manuscript opinions.
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5. Most problems relating to military administration require
gsearch of some part of the complicated system of War Department
publications, which- includes Army Regulations, Changes in Army Reg-
ulations, War Department General Orders, Bulletins and Circulars,
Procurement Regulations and Circulars, Field Service Regulations,
Field Manuals, Training Circulars, Mobilization Regulatlons, Mobil-
ization Training Programs, Technical Manuals, Technical Regulations,
Flring Tables, Instruction Charts, National Guard Regulations,
Tables of Organization, Tables of Basic Allowances and Manual for
Courts-Martlal, 1928 Coples of all of these are shelved in the
library. The existing indices to current Army Regulations and War
Department General Orders, Bulletins and Circulars are not wholly
satisfactory. These publications must be searched by use of Army
Regulations 1-5, January 1, 1935, and Chanmges No. 1 thereto, which
constitute an obsolete index to Army Regulations; Army Regulations
1-6, January 1, 1941, Alphabetical Arrangement of Titles of Army
Beg_uﬁi’ons ; Army Regulations 1-10, January 2, 1942, List of Cur-
rent Pamphlets and Changes; the Compilation of War Department Gen-
eral Orders, Bulletins and Circulars, October 1, 1941; the Index to
General Orders, Bulletins and Numbered Circulars, January 1, 19E2
and the Digest of War Department Directives and Index to General
Orders, Bulletins and Numbered Circulars, published monthly by The
Adjutant General. The 1ibrary has a o compilation of Army Regula-
tions relating to procurement, Procurement Regulations ahd Procure-
ment Circulars which is kept up to date by the insertion of new
sheets. Field Manuals and Training Circulars are listed and indexed
in Field Manual 1-6, which is revised periodically, procurable in
the library. The Digest Sectlon maintains a citator index of opin-
ions of The Judge Advocate General which construe Army Regulations
and the Manual for Courts-Martial, 1928.

It must be borne in mind that Army Regulations and all other
War Department instructions are frequently modified or amplified
by War Department circular letters, lssued by The Adjutent General.
These are filed and indexed in the General Records Section. Those
of an important nature 1ssued since January 1, 1942, are also in-
dexed in the Dlgest of War Department Directives and Index to Gen-
eral Orders, Bulletins and Circulars, published monthly by The Ad-
Jutant General.

Occasionally a problem involving a search of old Army Regula-
tions arises. The library maintains an historical set of Army
Regulations 1ssued since the inauguration in 1921 of the present
pamphlet system of publication. The llbrary has coples of the
Army Regulations, 1913, with changes; and of all previous bound
volume editions of Army Regulations. For the World War period it
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is necessary to consult also the Compilation of General Orders,
Circulars and Bulletins of the War Department, , 1881-1915, end all
changes Thereto and the series of Special Regulations. The library
has coples of superseded Technical Regulations, Training Regula-
tions, and Tables of Organization. It has complete files of all
War Department General Orders, which in the past were media for the
publication of many instructions of types which would now be pub-
lished in Army Regulations or War Department Circulsrs.

\

6. Presidential proclamations and executive orders currently
in force and regulations of other departments of the Federal Gov-
ernment are published and indexed in the Code of Federal Regula-
tiong and the Federal Register, which are shelved in the library.
Most of the presidential proclamations and executive orders issued
during the World War are filed and indexed in the library. Those
issued since 1921 are filed and indexed in the Leglslative Section.

7. In the preceding paragraphs of this memorandum the empha-
sis has been on legal materials with which the lawyer whose prac-
tice has been confined largely to the state courts is likely to be
unfamiliar. It does not follow that the research tools familiar
to the scholarly lawyer in private practice should be neglected in
the work of this office. State statutes may be found by use of the
State Law Index, codes, private compilations and session laws,
available in the library. State judicial decisiors are indexed and
digested in the American Digest System, comprising the American
Digest, which covers decisions rendered from 1658 to 1896, the four
Decennial Digests, which cover the period 1897 through 1936, and
the annual volumes of the General Digest from 1936 to date. Legal
encyclopedias, such as Corpus Juris, Ruling Case Law and American
Jurisprudence, frequently save time in legal research. Series of
annotated reports are often valuable. The library has American
Decisions (1764-1870) and American Reports (1871-1887), which are
indexed together, Lawvers' Reports Annotated (1888-1918) an
American Law Reports (A.L.R.) (1918-date).  A.L.R. notes are usu-
ally complete briefs of their subjects.

Treatises are very important in such fields ag international
law, admiralty, the laws of war, and military law. In some other
fields there are monumental treatises amounting to encyclopedias
of their subjects, such as Wigmore on Evidence, Williston on Con-
‘tracts and Fletcher on Corporatlons. The American Law Institute
Restatement of the lLaw is a concise, carefully-phrased statement
of the law .of the fields it covers, which represents the concensus
of expert opinion in those fields. Legal periodicals are often
helpful on timely subjects. The library contains several of the
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best university law reviews, the Index to Legal Periodicals and the
Legal Periodical 'Digest. Citations to articles in periodicals to
which the library does not .subscribe may be secured from the Index
and Digest and the periodicals obtained from the Library of Congress
by inter-library loan. Loose-leaf services are of value in fields
where there are numerous and changing administrative regulations.
The Prentice-Hall State and Local Tax Service 1s 1in the Litigation
Division. The War Law Service and other simllar publications are
in the library. -

8. Each judge advocate upon reporting for duty in this office
will be furnished with a copy of this memorandum by the Adminis-
trative Section, Military Personnel Division.

By order of The Judge Advocate General:

/8/ J. L. Harbaugh, Jr.

J. L. HARBAUGH, JR.,
Colonel, J.A.G.D.,
Executive.

Digtribution B and D
Administrative Section, Personnel Div. 50.
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(Extract, AR 31010, 27 February 1943)

6. Form of citations.—~The following forms of citations in-
‘volving the use of the source references will be used where appli-

cable in publications:

The Constitution of the United States: Const., art. I, sec. 10,
Cl- 3.
United States Revised Statutes: R.S. 3224.
Act of Congress:
Not in bound volumes: act 14 December 1942 (Public Law 800,
77th cong.).
In bound volumes: act 6 August 1937 (50 Stat. 563).
United States Code: hh U.S.Ce 3060
Supplement to United States Code: 7 U.S.C., Sup., 502,
United States Code and Supplement: 7 U.S.C. 502 and Sup. :
(The United States Code, being principally a compilation of .
Federal statutes, both the statute and the code should be
cited in referring to a specific act: act 6 August 1937
(50 stat. 563; 3L U.S.C. 821).) . :
Executive order: E.O. 1173, 3 March 1910,
Federal court cases:
United States Supreme Court— :
Prior to 1875, identified by the name of the reporter as
Wheaton, etc.: Leventhal v. Pack, 8 Wheat. 2i1.
Subsequently, cited as United States Reportis: New Hamp-
shire v. Louisiana, 108 U.S. 76.
United States District and Circuit courts: _ ’
Prior to 1880, identified as Federal Cases citing either indi-
vidual number of case or volume and page: United States v.
Porter, F. Cas, No. 1607h, United States v. Porter, 27 Fe
Cas. 598. _
Subsequently, cited as Fedaral Reporter: Brown v, Jones, 27L
F. U93; Federal Reporter, second series—-Harris v. McCarthy,
18 F. 2d 274; Federal Supplement-—-Cronln v. ¥ack, 1L F.
Supp. 290.
(The three last-named systems include cases decided in
the United States District Courts, the United States
Circuit Court of Appeals, and the Court of Appeals of
the District of Columbia. The court deciding the case
may be indicated in parentheses after the name of the
case, for example, Brown v. Jones (D.C. Mass.), 27L4 F.
L493; Harris v. McCar (C.C-E.), 18 F. 2d d7l+, Cronin
v. Mack (&pp. D.C.), 14 F. Supp. 290).




IV - 16

Court of Claims: Smith v. Jones, 18 ct. Cl. 476.

State court cases:” Atlantic Raporter and Atlantic Reporter, second
series, for examples

Nevin v. Disharoon, 66 k. 362, and State v. Shannon, 3 A. 2d
899, respectively. Smﬂa.rly: Northeastern Reporter, N.E.;
Northeastern Reporter, second series, N.E. 2d; Northwestern
Repoerter, N.W.; Pacific Reporter P.; Pacific Reporter, second
series, P. 2d; Southeastern Reporter, S.E.; Southeastern Re-
porter, second series, S.B. 2d; Southern Reporter, So.; South-
western Reporter, S.W.; Southwestern Reporter, second series,
S.W. 2d; New York Supplement, N.Y.S.; New York Supplement,
second series, N.Y.S. 2d.

Opinions of the Attorney General: 9 Op. Atty. Gen. 371.

Decisions of the Comptroller of the Treasurys 10 Comp. Dec. 368.

Decisions of the Comptroller Gemeral of the Unitad Statess

Published decisions: 7 Comp. Gen. 34l.
Unpublished decisions: MS. Comp. Gen., A 8841, 28 August 1937.

Articles of War: AW 65.

Manual for Courts-Martial:s MCM, 1928, par. 90a.

Army Regulations: par. 4, AR 190-10, 7 Oct. 1942.

War Department Bulletinss: - Bull. 58, WD, 28 Nov. 1942.

War Department Circulars: -Cir. 397, WD, 7 Dec. 1942,

Opinions of The Judge Advocate General of the Army: JAG 3i42.00,
27 December 1938; SPJG 1942/6088, 23 December 1942.

Digest of Opinions, JAG 1912: Dig. Op. JAG, 1912, p. 910; Dig. Op.
JAG, 1912-30, sec. 207; Dig. Op. JAG, 1912-30, Sup., sec. 1582;
Dj.g. opo JAG’ 1912—&0, SeCQ Lllé' mg- w. JAG, 1912‘&0, Sllp I’
sec. 1598.

Bulletin of The Judge Advocate Gemeral of the Army: Bull. JAG,
October 1942, p. 264,

Military Laws of the United States: M.IL. 1939, sec. 29.

Supplement to Military Laws of United States: M.L. 1939, Sup. I,
sec. 1013.

Congressional Reports: _ ,

House of Representatives: H. Rep. 2119, 60th Cong.; H. Doc.
899, 60th Cong. ' , |
Senate: = S. Rept. 3922, 60th Cong.; S. Doc. 537, 60th Cong.

Congressional Records

- Not in bound volumes: Daily Cong. Rec. (Date)(Page).
In bound volumes: 41 Cong. Rec. 12F1.

Hearings, Congressionals Hearings before the House Committee on
Military Affairs on H.R. 6069 and H.R. 6632, 76th Cong., 1st

. Sess, ‘

Federal Registers 1 F.R. 692.

Code of Federal Regulations: 7 CFR 108.16.
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‘The following additional accepted forms should be noted:

,- Changes to Army Regulationss:
. 26 Aug. 1942. :
Digest of Opinions (AR sections):. Dig. Op. JAG, 1912-40 AR 35-

par. 4, C 1, 3 Apr. 1943, AR £50-80,

- 1360, par. 1.
Digest of Opinions (Constltution sections): Dig. Op. JAG, 1912-40,
Const., art. VI, sec. 2, ocl. 9. ‘
M.L.

| Militery Laws of the United States (Constitution Sections)s
- 1939, Const., art. VI, sec. 2, cl. 9.

CHAPTER 4 - FORM OF OFINIONS .

A Quotatior; from the memorandum of the .Secre'ﬁary- of War
(£1le G-1/16470, 15 March 1942) which radically altered the opin-
ion procedure in the Office Qf The Judge Advooa'be Genéral is con~
taiﬁed in the Office Memorandum which. _ffollofs’,. It outlines the |

formal requirements to be met in carrying out the provisions of

that directive.
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‘ March 27, 1942

OFFICE MEMORANDUM:

Subject: Opinions of The Judge Advocate General.

1.

In the memorandum dated March 13, 1942, file G-1/16L470,

the Secretary of War has directed:

"l. That on simple questions of law, Staff di-
visions and other War Department agencies are author- .
ized to make request for legal opinions by telephone
to the office of The Judge Advocate General. Request
for, and subsequent opinion rendered, may be confirmed
in writing.

"2. That when the matter is complex, request for
opinion will be made in writing. In such cases The
Judge Advocate General will render his opinion 1n one
short paragraph, substantially as contained in the con-
cluding, paragraph of present form of opinion. All ar-
gument and legal discussion will be retained as a mem-
orandum for record In the office of The Judge Advocate
General available to the interested agency on call and
will be written after the opinlon is rendered.

"3. That when staff studies are sent to The Judge
Advocate General for concurrence, such studies in which
The Judge Advocate General concurs will be initialed in
the space provided in Section III of the study. No
further comment is necessary. In cases of nonconcur-
rence, the study will be returned with a brief memoran- -
dum which outlines only the conflicting legal points.
Memorandum for record as to laws, previous opinions,
etc., wlll be retained in the files of The Judge Advo-
cate General, available to the interested agency on
call.

"4, That any written opinion of The Judge Advo-
cate General furnished Staff Divisions or other War
Department Agencies will be consldered as approved by
the Secretary of War unless The Judge Advocate General
is notified to the contrary.

"5. That The Judge Advocate General and all con-
cerned be informed of_this directive."
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2. In carrying out the provisions of the foregoing dlrective
the following tentative instructions will be followed until fur-
ther notice:

a. Written opinlons. - Rough drafts substantially the
same as required in the past but in the form of an office memoran-
dum addressed to The Judge Advocate General end signed by the Chief
of Division will be made of all cases In which a written opinion 1s
required. In such cases the last paragraph of the office memoran-
dum will recommend the disposition to be made of the papers (trans-
mitted to, returned to,-etc.) by what method (memo., indorsement,--
etc.), by whom the opinion is to be signed {Chief of Div., The Judge
Advocate General,-eétc.), and the exact text of the body of the pro-
posed streamlined opinion. v

If the case is one in which, under the instructions in
force, the opinion may be finalled and dispatched by authority of
the Chief of Division without reference to higher authority, the
streamlined opinion will be finalled as soon as the rough draft
office memorandum is approved by the Chief of Division, and will
then be signed and sent with the file to the General Records Sec-

tion.

If the case is one in which, under the instructions in
force, the Division Chief has authority tc submit the opinion in
final but not to direct its dispatch without reference to higher
authority, the streamlined opinion will be finalled immediately on
approval of the rough draft office memorandum by the Division Chief;
as soon as the opinion is signed or the green initialed by the Di-
vision Chief, the entire file, including all copies of the finalled
opinion together with the rough draft office memorandum will be
gsent to the Assistant The Judge Advocate General or the Assistant
to The Judge Advocate General /an office which no longer exists/,
according to which has immediate supervision of the Divislon con-
cerned; approval by the Assistant of both the streamlined opinion
and the office memorandum will be evidenced by his initials on the
green (record) copy of the opinion; upon such approval the filew
will be sent (thru The Judge Advocate General if his signature or
approval 1is necessary) to the General Records Clerk

In all other cases the rough draft office memorandum will
be initialed by the Division Chief, and sent with the file to the
proper Assistant, and upon return thereof to the Division bearing
the requisite approval of higher authority, further procedure shall
" be as prescribed in the last previous subparagraph for cases in
which the Divisgion Chief is authorized to submit the opinion in
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final and has approved the rough draft office memorandum.

Upon arrival in the General Records Section the opinion
will be dated, the original and necessary copies dispatched to the
agency requesting the opinion and the green and extra white coples
placed in temporary files pending the receipt of the final of the
rough draft. The rough draft will be immediately returned to the
Division in which prepared where it will be typed in final (origin-
al, green and 5 white copies) as a memorandum for The Judge Advo-
cate General and signed by the Division Chief. Thereafter all
" copies of the office memorandum will be sent directly to the Gener-
al Records Section where all copies wlll be given the identical
date placed on the opinion already dispatched. The greens of the
opinion and office memorandum will be stapled together and placed
in the files in the General Records Section for use as office pre-
cedents. The original of the office memorandum, extra white copiles
and the extra white copies of the opinion will be placed on file
for distribution in the event a call for them is made to any inter-
ested agency of the War Department.

E} Staff Studies.

(1) In case of concurrence a rough draft need not
be made, if no complex legal question is presented and if a copy
of the study containing the facts in the case 1s made or can be
withdrawn from the papers in reference for the files of this office.
After the concurrence has been initialed by The Judge Advocate Gen-
eral or other appropriate officer the staff study will be sent to
the General Records Section for dispatch. In such cases care will
be exercised in General Records Section to insure the withdrawal
for the files of this office of a copy of the study containing a
statement of the facts involved.

(2) In case of nonconcurrence or in cases involving
complex legal questions, the procedure prescribed in paragraph 2a
above will be followed.

¢c. Cases other than staff studies referred to this
office for comment or concurrence.

(1) In case of concurrence no office memorandum
need be made if no complex question of law is involved and a com-
plete statement of facts is included in the papers submitted, a
copy of which may be withdrawn or made for the files of this office.
The concurring opinion will be stated briefly in final form and
gent to the Assistant having direct supervision over the Division
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in which the case is handled. Thereafter the opinion will be sent
directly to the General Records Sectlion for dating and dispatch.
In such cases care wlill be exerclsed in the General Records Sec-
tion to see that a copy of the fact is filed with the opinion of

this office.

(2) 1In case of nonconcurrence or in cases invol-
ving complex legal questions, the procedure prescribed in para-
graph 2a above will be followed.

d. Oral opinion. - If the question propounded and the
opinion rendered are regarded by the Chief of the Division invol-
ved as of sufficient Importance he will cause to be prepared an
office memorandum addressed to The Judge Advocate General (original,
green and 2 white copies) which will be signed by the officer of
the Division who rendered the opinion and countersigned by the
Chief of the Division indicating his concurrence, or in the event
he does not concur, the steps he has taken or proposes to take to
correct it. In such cases the office memorandum will contaln a
statement of the question, when, by whom and how presented, a
brief reference to the laws involved and the answer given, and
when, by whom and how the answer was transmitted. Processing of
such memoranda (submission of rough drafts, finalling, filing,
etc.) will be the same as in like cases of written opinions.  (See
paragraph 2a above.) No officer less than a Division Chief will
render an oral opinion which is understood to be official by the
party requesting same without first consulting his Division Chief.
Division Chilefs likewlse will refrain from binding this office on
matters which in their oplnion should receive the attention of

higher authority.

3. As a general rule, Asslstants to The Judge Advocate Gen-
eral will trensmlit to The Judge Advocate General through the Execu-
tive the rough drafts of all ceses,

a. In which a recommendatlon 1is made at vari-
ence with that of another general officer,

"b. Which involves a new question of law not
heretofore passed upon by thig office,

¢: Which because of its importance should be
signed by The Judge Advocate General,

d. Which in the opinion of the Assistant to
The Judge Advocate General are of such importance
as to require the personal attention of The Judge
Advocate General.

4. The rules now in effect regarding the distribution within
this office of copies of opinions will apply to the distribution
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of copies of office memoranda.

5. Division Chiefs will be held responsible for the correct-
ness of all citations and quotations in opinions written in their
respective dilvisions. The heretofore existing practice of checking
these matters in the Executive Division 1s abolished. .

6. All personnel in this office (military and civilian) are
invited and urged to submit (preferably in writing) to the Execu-
tive any 1deas that they may have which will tend to simplify or
expedite the handling of business.

For The Judge Advocate General:

/s/ J. L. Harbaugh, Jr.

J. L. Harbaugh, dJr.,
Lieutenant Colonel, J.A.G.D.,
Executlve.
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Prior to the mentloned memorandum of the Secretary of War
(OSW 13 March 1942, G-1/16470), quoted in the foregoing Office
Memorandum, it was the practice of the office to transmit a complete
legal opinion to the interested War Department agency. The tradi-
tional form of opinion consisted generally of five paragraphs
arranged with respect to content as follows:
(1) Origin and substance of the request;
(2) Concise and complete statement of facts;
(3) Applicable provisions of law (statutes, Ex-
ecutive Orders, Army Reguletions, War Depart-
ment directives, etc.); '

(4) Rationale (application of law to facts with
reference to applicable prior JAG opinions);

(5) Conclusion (based upon (3) and (4)).

These opinlons, containing as they did all the necessary
supporting informatlion and authority, were often lengthy. The
agencies which received them were rarely interested in anything
but the conclusion. The first four paragraphs served chiefly as
guldes in the preparation of subsequent opinions in,éimilar or
allied cases by officers in the Office of The Judge Advocate Gen-
eral.

Under the new procedure, therefore, the "opinion" (i.e.,
that which is transmitted to the interested agency) 1s merely}the
conclusion which would have been contalned formerly in the conclu-

ding paragraph of the formal opinion. There is now prepared a
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"Memorandum for The Judge Advocate Gemeral", signed by the Chief
or Assistant Chief of Division which .contains the same five para-
graph structure and roughly correspcnds in form.té-the older for-
mal opinion. The concluding paragraph of the memorandum is so
drawn that it contains verbatim the so.-called "streamlined” opin-
ion which will, if appreved, be dispatched by the Office of The
Judge Advocate General to the interested agency.

The officer charged with the preparation of a reply to
a request for opinion prepares only the Memorandum for The Judge
Advocate General, and after thils memorandum recelves the approval
of the Chief or Asgistant Chief of Division or of higher authority,
the stenographer merely copies the "streamlined” opinion>for the
slgnature of the appropriate officer. The Memorandum for The
Judge Advocate General is then prepared in final form and filed
in the General Records Section. The offiqer who prepares the mem-
orandum is'relieVed of the purely mechanical task of copylng the
"streamlined" opinion in proper form to be dispatched. He is
charged, however, with the responsibility of checking in final
form both the "streamlined" opinion and the meerandum to insure
their agreement with the approved rough draft.

All memoranda for The Judge Advocate General do not nec-
essarily contain five numbered paragraphs. It will sométimes be
found desirable in the interest of conciseness and clarity to com-

bine in the first paragraph the matter that would usually be
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covered in parsgraphs 1 and 2; and the material of the third and
fourth paragraph may'bé consolidated in one paragraph for the same
reasoné1 In other cases, because of the number of legal qﬁestions
1nvbived or the character and scope of the applicable reference
materials, it may be desirable to employ more than five paraéraphs.
In such cases the number of paragraphs appropriate for development
of the opinion will be considered satisfaotﬁry, but the convention-
al content and order of materilal is always uniform, viz., origin
and nature of request, facts, appliceble law and regulatiéns,

rationele, conclusion.
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March 10, 1943
MEMORANDUM for Chiefs of Branches, Milltary Affairs Divislon.
SubJject: Errors of Form Noted in Rough Drafts of Opinions.

Supplementing prior memorandum on the above subject dated
October 19, 19h2 the following errors of form have been moted
recently:

1. The words "suggested" and "proposed" may be omitted be-
fore "draft of reply" as thelr meaning is inherent in the word
"draft n .

2. The words "as to" should be omitted before "whether" in
such expressions as "inquiry is made in the basic letter as to
whether".

3. The following expresslons, although entirely acceptable
in many other places, are not regarded with favor in opinions of
this office and theilr use should be avolded whenever practicable:

a. The "instant case". Use "case under consideration"
or similar expression.

b. The "sald" officer. Use "mentioned" officer.

¢c. The "subject statute". Use "cited", "quoted", or
"mentioned™ statute.

. 4. The word "attached" is not to be used in the sense
of "inclosed". Use "attached" only when papers are more or less
permanently affixed, such as bound exhibits to a record of pro-
ceedings.

4. For sake of uniformity the spelling "inclosed" is pre-
ferred to "enclosed". Although the Navy and many other respectable
sources use the "e" form, Army regulations governing imclosures
suggest the advisaebility of the "i" form in military correspondence.

5. When reference is made to certain chiefs of branches note
that the definite article is capitalized, 1.e., The AdJutant Gen-
eral, The Judge Advocate General. However, this is not true in
cases like the AdJjutant General's Department and the Judge Advocate
General's Depertment Reserve. The word "Office" 1s capitalized
whether used as The AdJutant General's Office or the Office of The
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- Judge Advocate General, the latter form being preferred.

6. Sentences which are too long and involved must be split
up. One was noted several days ago which covered two-thirds of a

legal cap sheet.

7. An erroneous use of the word "however" 1s illustrated by
the following sentence: It 1s stated in the basic inquiry that
these articles are a dlstinctive part of the uniform, however,
paragraph 20b, Army Regulations * * * does not mention such articles.
The word "but" would be preferable to "however" in the sentence set
forth., TIf it is desired to use "however", it may be used in another
sentence in the following manner: Paragraph 20D, Army Regulations,
* ¥ * does not, however, mention such articles.

8. Split infinitives are never to be used i.e., "to more
clearly gee" should read "more clearly to see” or "to see more

clearly".

9. Army regulations are almost invarlably used in the plural
form. Don't refer to Army Regulations 605-120 or even a paragraph
thereof as "this regulation"”. Use "these regulations". If the
context 1s such that the use of the singular 1s necessary, say
"paragraph 54 of the mentioned regulations".

10. The expression "There is no * * * nor" etc., is poor
grammer because it involves a double negative. Use "or" instead
of "nor".

11. In cases of routine inquirles or petty complaints by de-
pendents, creditors, etc. of enllisted men, don't be too quick to
suggest to TAG that "the file be referred to the officer exercising
general court-martial Jurisdiction". It is better Just to send the
file to TAG without any specific suggestion as that officer handles
thousands of such cases and doubtless has a fixed procedure which
in many instances permits handling more directly through the post
commander. - Do not under any circumstances incorporate in a draft
of reply to such an Inquiry a remark to the effect that the soldier
is to be tried by court-martial if he falls to pay the alleged debt
~as such action 1s contrary to the policy of TAGO. The foregoing

rules are not to be strictly applied in the case of officers, and in
appropriate cases 1t 1s quite proper to suggest that the matter be
referred to the officer exercising GCM Jurisdiction "for investiga-
tion, appropriate action, and reply direct to the writer" unless the
matter is obvliously of such importance that the War Department

would probably want to take final action. :
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12. The word "Headquarters" when used in connection with the
title of a commander and the place or unit commander is surplusage,
i.e., say "Commanding General, Seventh Service Command", not
"Commending Officer, Headquarters Fort Bragg, North Carolina”.

- 13. Most drafts of replies to letters are not well rounded
out. Although it is not necessary to appologlize for not furnishing
advice to people who are not entitled to it, a brief allusion to
"the reason why" will often prevent the necessity of. further cor-
respondence.

14, Question marks and similar pencil notations on roughs
should be erased as soon as the matter has been clarified. Other-
" wise those through whom the rough passes get the impression the
matter is stlll in doubt.

15. When there is a supporting memorandum the standard 5-
paeragraph outline --

a. Manner of reference and statement of gquestion

presented,
b. Material facts,
c. Pertinent provisions of law or regulations,
d. Discussion, *
e. Conclusion or action recommended,

ig hard to impreve upon and may similarly be adapted to cases
where there 1s no supporting memorandum.

16. Above all, remember that the ultimate purpose of the
advice furnished by this division is practicel assistence. Al-
though most of our directives come up on gquestions of law,. in
maeny cases at least it 1s entirely proper to work in a suggestion
as to what to do and how. Therefore, care 1s to be taken to avoid
so-called lengthy "scholarly essays", raising and discussing every
legal question which may possibly arise even though the chances are
quite remote. Most of the time should be spent on the fundamentals
and the writing of a concise "streamline” opinion, which will
provide promptly the maximum assistance to the agency to which
addressed.

Charles W. West,
Colonel, J.A.G.D.,
Chief of Military Affalirs Division.:
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CHAPTER 5 - SYMBOLS

From the time of the last war until April, 1942, all
opinions of The‘Judge Advocate General were designated by the let-
ters "JAG" followed by the file number and date. The file number
was determined from the subject matter by reference to the Dewey

Decimal System as set forth in War Department Correspondence File,

1918.

Thus "JAG 537.5, Jan. 1, 1942" would be the propér form.
of citing at least one opinion published on that date. -The 500
éeries, according to the Dewey system, refers to "tranaportation";
the 30 series to "transportation By land"; the 7 narrows the sub-
Ject down to "transportation by auto or truck" and the 5 designates
"accidents, damages or collisions". Such an opinion would pfobably‘
be written by the Claims Division but no part of the symbol or
designation would so indicate.

In April and May of 1942 the letters "SPJG" were substi-
tuted aé the symbol for The Judge Advocate General's Office in
place of "JAG". Thus an opinlon on the same subject %ould be
designated: "SPJG 537.5, May 5, 19k2".

On 2 June 1942, Headquarters, Army Service Forces (then
Services of Supply), publishéd a list of symbols representing
various units, departments and commands and some of their respec-

tive subdivisions -and lower echelons énd'its use was prescribed
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for the Staff Divisions, Headquarters, ASF, the administrative
and supply services and service commend headquarters. "SP"
represents Army Service Forces and "JG" The Judge Advocate Gener-
al's Department, as they did formerly. A_fifth letter symbol was
added for each of the various divisions of The Judge Advocate
General's Office as well as for The Judge Advocate General and fof
each of the Assistants The Judge Advocate General as follows:

SPJGA: Military Affalrs Division

SPJGB: Assistant The Judge Advocate General.
SPJGC: Contracts Division.

SPJGD: Claims Division.

SPJGE: Executive Division

SPJGF: Assistant The Judge Advocate Genersal.
SPJGG: The Judge Advocate General.

SPJGH: Board of Review No. 1.

SPJGJ: Milltary Justice Division.

SPJGK: Board of Review No. 2.

SPJGL: Litigation Division.

SPJGN: Board of Review No. 3.

SPJGO: Military Personnel Division.

SPJGP: Patents Division.

SPJGR: Military Reservations Division.
SPJGT: Tax Division.

SPJGW: War Plans Division.

Thus an opinion simllar to the one used above as an 1il1-.
lustration would then bear ﬁhe gymbol: "SPJGD 537.5, June 30, 1942%
The most recent change occurred on 12 September 1942,
ag announced in The Judge Advocate General's Bulletin for that
month. It was found that several opinions were often ;ritten by
the same division on the same general subject on the same day.and

in such instances no single opinion couldibe accurately identified.
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The Dewey Decimal System was therefore dispensed with and all

opinions of the office emanating from all divisions (except
opinions relating to specific court-martial cases) are now assigned
consecuti?e serial numbers in the General Records Section of the
Executive Division.

\ Thus "SPJGD 1942/3494, Oct. 1k, 1942" would mean that the
opinion was written ip the Claims Division on 14 October 1942, and
was the 3494th opinion written in The Judge Advocate General's
office in 1942, Each opinion has, under this method, its own identi-
fying designation In place of the former descriptive designation.

Correspondence and other matters not within the category
of opinions are filed, as before, according to the Dewey Decimal

System.

- WAR DEPARTMENT
- ‘Services of Supply
Office of The Judge Advocate General
Washington, D. C.
SPJGE 7 » ' September 12, 1942

OFFICE MEMORANDUM NO. 61
SubJect: Opinions of The Judge Advocate General.

‘1. The use of the decimal system described in the War Depart-
ment Correspondence File, 1918, for the classification, filing and .
citation of opinione of The Judge Advocate General is hereby discon-
tinued. Hereafter each opinion of The Judge Advocate General which
does not relate to a specific court-martial record and each inde-
pendent’ legal memorandum for the files prepared in this office will
be'assigned a serial number by the General Records Section upon ’
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firet reaching that section. Thereafter it will be filed and
cited by the number so assigned. A new series of serial numbers .
will be begun on the first day of each calendar year. The form of
citation will be as follows: SPJGA 1942/6725, Sept. 10, 1942.
The symbol of the dlvision which prepares an opinion or memorandum
will be typed in the upper left hand correr before the document
leaves the divislon. Memoranda for the flles prepared in support
of streamlined opinions will have the serial number of the stream-
lined opinions typed on them by the division in which they are
prepared.

2. The last subparagraph of paragraph 2a, Memorandum, this
office, subject as above, dated March 27,1942, as amended by para-
graph 10, Memorandum, this office same subject, dated April 1,1942,
and paragraph 1, Office Memorandum No. 19, this office, same
subject, dated April 27,1942, is further amended to read as follows:

Upon arrival in the General Records Section the stream-
lined opinion will be dated, assigned a serial number and
‘stamped with 1t, the original and necessary coples dispatched
and the green, all extra white coples and the rough draft of
the' office memorandum will be sent to the stylist (Miss Brown)
"for revision as to matters of style under the supervision of
the Assistant concerned. After revision by the stylist all
papers will be returned to the division which originally
handled the case, where the rough draft will be typed in final
(original, green, 3 white copies plus such additional white
copies as the division may require) as a memorandum for The
Judge Advocate General, which will be given the same date and
tgerial number as the streamlined opinion and will be signed by:
the division chief. Thereafter all coples of the streamlined
opinion and the copies of the office memorandum will be sent
to the General Records Section. After arrival there a copy of
the streamlined opinion will be stapled to each copy of the
office memorandum. The green coples will be placed in the
file in the General Records Section for use as office pre-
cedents; the white coples, other than those sent to the Digest
Section or distributed as marked thereon, will. be placed on
‘file for distribution to any interested agency of the War
Department which mey . call for a copy.

3. The present practice of classifying, filing eand citing
miscellaneous correspondence according to the decimal system
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described in the War Department Correspondence File, 1918, will be
continued.

By order of The Judge Advocate General:

JOEN M. WEIR,
Colonel, J.A.G.D.,
Executive.

JDistribution B and E.

CHAPTER 6 - FORCE AND EFFECT OF OPINIONS
OF THE JUDGE ADVOCATE GENERAL

All opinions of The Judge Advocate General are considered
approved by the Secretaiy of War unless information is received to
the contrary. The Judge Advocate'Genéral'is’thérchief legal
adviser to the Secretary of War and the heads of the various com-
ponents and ‘branches of the Army and the War Department. If,
therefore, his opinions relate to Army Regulations, the customs
of the service or matters generally vertaining to' the military
establishment not specifically covered by statute. they are conclu-
sive upon pu'biicp.tiop, approval by the Secretary of War being
presumed..

The Judge Advocate Gené;al 1s also authorized to advise
on matters involving the interpretation and application of statutes,

-court decisions or the oplnioms pf.pthprqlegal_aﬁiieefsgof'the,
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Federal Government such as the Attorney General or the Comptrol-
ler General. In these instances, however, his opinion has advisory
force only and is subject always to definitive decision of the

courts or of the other departments of the Government, as the case

may be.
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CHAPTER 1 - GENERAL

The composition of the Army of the United States is
designated by statute. Its establishment, organization, and main-
tenance have been effected pursuant to the authority vested by

the Constitution of the United States in the Congress to provide

for the national d.efenseol The basic legislative enactments are

1, Const., art. I, sec. 8:

"The Congress shall have Power

"Po % * * provide for the common Defence and general
Welfare of the United States * * * " (cl. 1)

"To declare War, grant Letters of Marque and Reprisal,
and make Rules concerning Captures on Lend and Water."

(el. 11)

"To raise and support Armies * % * " (cl. 12)

"To make Rules for the Government and Regulation of the
land and naval Forces." (cl. 1k)

"To provide for calling forth the Militia to execute the
%aws of)the Union, suppress Insurrectlons and repel Invasions!

cl. 15

"To provide for orgenizing, arming, and disciplining the
Militia, and for governing such Part of them as may be em-
ployed In the Service of the United States, reserving to the
States respectively, the Appointwment of the Officers, and the
Authority of training the Militia according to the discipline
prescribed by Congress.”™ (cl. 16)

"To make all Laws which shall be necessary and proper
for carrying into Execution the foregoing Powers, and all
other Powers vested by this Constitution in the Government
of the United States, or in any Department or Officer thereof.

(cl. 18)

1"

Const., art. I, sec. 10:

"No State shall, without the Consent of Congress, lay
any Duty of Tonnage, keep Troops, or Ships of Wer in time of
Peace, enter into any Agreement or Compact with another State,
or with a foreign Power, or engage In War, unless actually
invaded, or in such imminent Danger as will not admlt of

delay.” (cl. 3)
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contain;a in the Naticnal Defense Act,2 which sets forth the perm-
anent organization and manner of operation of the Army of the
United States.

The major portlon of the personnel of the Army of the
United States is drawn from those who are.liable for military

s,erv‘loe.3 It is made up of professionals, reservists, volunteers,

1. (cont.)
Const., art. IV, sec. 4:

"The United States shall guarantee to every State in
this Union & Republican Form of Government, and shall pro-
tect each of them against Invasion; and on Application of
the Leglslature, or of the Executive (when the Leglslature
cannot be convened) against domestic Violence."

Const., amend. 5:

“No person shall be held to answer for a capital, or
otherwise infamous crime, unless on presentment or indictment
of a Grand Jury, except in cases arising in the land or naval
forces, or in the militia, when in actual service in time of
war or public danger * % * "

2. See Part I1T, Chapter 1, and note 4 thereto. Unless other-
“  wise noted, sectlion numbers appearing in Part V are those of
the Natlonal Defense Act, as amended.

3. (a) Natlonal Forces.  "* ¥ * all able-bodied male citizens
of the United States and persons of foreign birth who shall
have declared their intention to become citizens of the United
States * * * between the ages of eighteen and forty-five
Jears; are hereby declared to constitute the national forces,
and, with * * % exceptions * * * ghall be lieble to perform
‘military duty in the service of the United States." Sec. 1,
act 22)Apr11‘1898 (30 stat. 361; 10 U.S.C. 1; M.L. 1939,
sec. 1). N
‘ (b) Unorganized Militia. "The militia of the United
States shall consist. of all able-bodied male citizens of the
United States and all other able-bodiled males who have or
shall have declared theilr intention to become citizens of the
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and selectees. By a'statuteh 1t consists of the following:

Regular Army

National Guard while in the service of the
United States

National Guard of the Unlted States
Orgenized Reserves

Officers' Reserve Corps

Enlisted Reserve Corps

Selectees or Inductees
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By other statutes the following are also included within the Army

--of the United States:

3. (cont.)

4,

United States, who shall be more than eighteen years of age
and, except as hereinafter provided, not more than forty-five
years of age, and said militia shall be divided into three
classes, the National Guard, the Naval Militia, and the Un-
organized Militia." Sec. 57 (39 Stat. 212; 32 U.S.C. 2;

M.L. 1939, sec. 1259).
(c) Selectees. "Except as otherwise provided in this

‘Act, every male citizen of the United States, who is between

the ages of eighteen and forty-five at the time fixed for his .
reglstration, shall be liable for tralning and service in the
land and naval forces of the United States." Sec. 3(a),
Selective Training and Service Act of 1940 (54 Stat. 885; 50
U.S.C." 301; M.L. 1939, Sup. II, sec. 2225-1) as amended by
act 13 November 1942 (56 Stat. 1019; 50 U.S.C. 303; M.L.

1939, Sup. II, sec. 2225-3(a)). By the same section it 1s
provided that citizens or subjects of neutral countries may
be relieved from training and service upon proper application
but that such applications will bar them from United States

‘citizenship. It 1s also provided that no enemy alien will

be inducted for -training and service "unless he is acceptable
to the land or naval forces" It 1s a well established rule

‘of international law that an enemw alien may not be compelled

to fight against his own country. Hall, International Law
(7th ed.), sec. 61; Moore, International Law Digest, sec. U458;
see also Dig. Op. JAG, 1912-40, sec. 1.

SGG. l(McL. 1959, S‘-lpo II, gecC. 2).



(h) Officers appointed in the Army of the United
Stategd

(1) Men en%isted in the Army of the United
States

(J) Women's Army Corps’.
The organized peacetime establishment includes the di-

visions and other units which form the basis for a complete and

immediate mobilization for national defense in the event of a

national emergency declared by Congress. It 1s also provided by

statute that the Army be divided, as faf as practlicable, into

brigades, divisions, corps, and armies and that, for purposes of

administration, training, and tactical control, the continental

aresa

areas

be divided on a basis of‘military populetion into corps

(service commands).8

5.

Officers temporarlly appointed and commissioned in the Army of
the United States under authority of the act 22 September 1941
(55 Stat. 728; 10 U.S.C. Sup. 484, note; M.L. 1939, Sup. II,
sec. 2160a), are not included among the components of the Army
of the United States, as statutorily defined, despite the fact
that the section of the National Defense Act settlng out the
components was last amended on‘l3 December 1941.

In time of war or other emergency declared by Congress, all
enlistments "in the active military service of the United States
are in the Army of the United States. Sec. 127a /I5/ (act 14
May 1940; 54 Stat, 213; 10 U.S.C. 234; M.L. 1939, Sup. II, sec.
2163a). By sec. 10, act 18 Aug. 1941 (55 Stat. 628; 50 U.S.C.
360; M.L. 1939, Sup. II, sec. 2227-10), known as the Service
Extension Act, enlistments in the Army of the Unlted States,
without regard to component, were authorized In the manner pro-
vided by the National Defense Act. M.L. 1939, Sup. II, sec.Zl63a.

Act 1 July 194% (Public Law 110, 78th Cong.; Bull. 12, WD, 7
July 194%). '

Sec. 3 (M.L. 1939, sec. 3).



CHAPTER 2 - REGULAR ARMY

1. General
The Regular Army is the permanent military establishment
1
which is maintained in times of peace and war according to law.™

By statute it is comprised of the following, the flrst seven com-
2

ponents being designated the combatant arms:

Infantry

Cavalry

Field Artillery

Coast Artillery Corps

Air Corps

Corps of Engineers

Slgnal Corps

General Staff Corps

Adjutant General's Department
Ingpector General's Department
Judge Advocate General's Department
Quartermaster Corps

Finance Department

Medical Department

Ordnance Department

Chemical Warfare Service

Officers and enlisted men of the National
Guard Bureau

Chaplains

Professors and cadets of the United States
Military Academy

{(t) Detached officers
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1.  Aet 22 April 1893 (30 Stat. 361; 10 U.S.C. 3; M.L. 1939, sec.
5). .

2. BSec. 2 (M.L. 1939, sec. 6). Section numbers cited in this
chapter, unless otherwise noted, refer tc the National Defense
Act, as amended. The expression "the line of the Army" is one
of military custom .and usage and is practically synonymous
with "the combatant arns”. Bull. JAG, Feb. 1943; SPJGA 1943/
284L, 20 Feb. 1943,



(u) Detached enlisted men

(v) Unassigned recruits

(w) Indlan Scouts '

(x) Officers and enlisted men of the retired
list

(y) Officers and enlisted men otherwise pro-
vided for.
"The authorized5 commissioned officer strength éf the
Regular Army durlng peacetime, to be attained by ten approximately
equal annual Increments beginning 1 Julj 1939, is sixteen thousand
seven hundred and nineteen, including seventy-one general officers

h .
of the line. The basic statute governing officer strength5

states
the number of offlicers; other than general officers, to be assigned
to the various branches,6 the several sectlions of the National
Defeﬁse Act setting out the authorized grades within branches.

The act 21 August 19111,7 authorizes the appointment of

chief warrant officers and warrant officers (Junior grade) in

number not to exceed 1 per centum of the authorized enlisted

3. Sec. 8, act 3 April 1939 (53 Stat. 558; 10 U.S.C. 481b; M.L.
1939, Sup. II, sec. 7).

4, Sec. 4, as amended by act 28 May 1940 (54 Stat. 227; 10 U.S.C.

5. ©See note 3, supra.

6. One hundred and twenty-one officers are assigned to the Judge
.Advocate General's Department. The same act authorizes. the.
President to increase or diminish the number of officers as-
signed to any branch by not more than a total of 30 per centum.

7. 55 Stat. 652; 10 U.S.C. 591; M.L. 1939, Sup. II, sec. 13la.



strength of the Regular Army.
The National Defense Act8 provides that, except in time

of war or similar emergency ﬁhen the public safety demands 1t, the
maximum number of enlisted men in the Regular Army will.not ex-
ceed two hundred and eighty thousand. Commonly, the enlisted
strength hés been governed from year to year by the provisions of
the current Army or War Department appropriation actug By act 5 _
June l9h2,lo all provisions of existing law limiting the officer

and enlisted strength of any branch of the Army were suspended.

2, Components

By reason of the fact that the command functions rela-
tive to the Army of the United States reside in the Commander in
Chief, the amount of Congressional leglslation relating to the

duties and functions of the various arms and services is necessarily

8. Sec. 2 (M.L. 1939, sec. 15).

9. By act 26 June 1940 (54 Stat. 601; M.L. 1939, Sup. II, sec.
15a) the meximum number of enlisted men fixed by the National
Defense Act was Increased to 375,000 for the fiscal year 1941.
The branch strength limitations were also removed for that
year. Act 2 July 1940 (54 Stat. 713; M.L. 1939, Sup. II,
sec. 134). The Military Appropriation Act, 1944 (Public Law
108, 78th Cong.; Bull. 13, WD, 9 July 1943) does not advert
to the matter of strength limitations.

10. 56 Stat. 31k; 50 U.S.C. Sup. T62.

5
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1imitedoll The following paragraphs set out the general permanent
gtatutory framework of the Regular Army.
a, b, ¢, 4. With respect to the Infantry,l2 Cavalry,13

Field Artilleryl’

and Coast Artillery Corps,15 the statute merely
provides that each arm shall be headea by aVChief, with the rank
of major general, and shail consist of officers aﬁd men, organized
into units as the President may direct.

€. The Air Corps consists of one Chief of the Alr Corps
with the rank of major general, three assistants with the rank of
brigadier general, officers and enlisted men, iﬁcluding flying

16

cadets, organized dnto such units as the President may prescribe.

11, BSee Part III, Chapter 2. The statutory provisions have been
implemented by regulations setting out in detall the duties
and functions of the respective arms and services.

12. Sec. 17.
13. Sec. 18
14, Sec. 19.

15. Sec. 20. It is also provided that the Coast Artillery Corps
shall include the officers of the Army Mine Planter Service.

16. Sec. 13a. By act 3 June 1941 (55 Stat. 239; 10 U.S.C. 297a;
M.L. 1939, Sup. II, sec. 35a-1) the speclal and separate en-
listed grade of aviation cadet was substituted for the grade
of flying cadet. By act 8 July 1942 (56 Stat. 649; 10 U.S.C.
299a; M.L. 1939, Sup. II, sec. 35 b-1) the title of flight
officer was created, with the rank, pay, and allowances
provided for a warrant officer (Jjunior grade).
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f. The Corps of Engineers consiéts of one Chief of
Engineers with the rank of major general, two assistants with the
rank of brigadler general, officers and men, organized into such
units as the President may prescribe.17 The Chief of Engineers
is charged with the submission of annual reportslto Congress re-
lating to river and harbor improvements;l8 the supervision of
river and harbor improvements, flood control, and other nonmilite
public works;l9 the direction of all Wofk pertaining to the con-
struction,.maintenance, and repair of buildings, structures, and
utilities for the Army; the acquisition of all real estate and
the 1ssuance of licenses in connection with Government reserva-
tions; and with the operation of water, gas, electric and sewer
utilities, except those pertaining exclusively to any branch of
the Armyogo

'5; The Signal Corps consists of one Chief Signal Offi-

cer with the rank of major general, officers and men, organized

into such units as the President may prescribe,21 The operations

17. Sec. 11.
18. Act 3 March 1899 (30 Stat. 1150; 33 U.S.C. 549; M.L. 1939,
sec. Uh4).

19. Act 30 August 1935 (49 Stat. 1028; 33 U.S.C. 540; M.L. 1939,
sec. 1821).

20. Act 1 Dec. 1941 (55 Stat. 787; 10 U.S.C. 181b; M.L. 1939,
Sup. II, sec. 45).

21. Sec. 13,
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of the corps are confined to the performance of all military sig-
nal duties, including the construction, repalr and operation of
military telegraph lines, the collection and transmission of Iin-
formation for the Army by wire, and general charge of signal
apparatUs,22

h. The General Staff Corps was established by act 14
February 1905,23 composed of officers detailed from the Army at
large, under rules prescribed by the President. It consists pf
the Chief of Staff, the War Department General Staff, and the
General Staff wlth troops. In time of peace the detall of an
officer as a member ‘of the General Staff Corps is for a period
of - four years, unless sdoner relieved,eh

The Chief of_Staff, under the direction of the President
or of the Secretary of War for the Président, has super&isipn of
all troops of the arms and services and of the reserve compone'nts.25

He renders professional aésistance to the Secretary of War and

performs such other duties as may be prescribed bj the President.

22. Act 1 Oct. 1890 (26 stat° 653; 10 U.S.C. 212; M.L. 1939,
48).

23. 32 Stat, 830; 10 U.S.C. 21; M.L. 1939, sec. 49.
24, Sec. 5.

25, Ibid act 14 Feb. 1903 (32 Stat. 830; 10 U.S.C. 21; M.L.
1939, sec. 54
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from time to time. He also presides over the War Department Gen-
eral Staff and causes iﬁ to make the necessary plans for recrulting,
~organizing, supplying, equipping, mobilizing, training, and demobil-
izing the Army of the United States°26

The War Department General Staff consigsts of the Chief
of Staff, the Deputy Chief of Staff and five assistants to the
Chief of Staff selected by the President from the general officers
of the line, in addition to other officers not below the grade of
captain. It is alsé provided that not less than five additional
officers must be members of the National Guard of the United States
and a like number must be members of the Officers® Reserve Corps.
This staff prepares plans for national defense and the use of the
milltary forces for that purpose, reports on all questions affect-
ing the efficlency of the Army of the United States, and renders .
profegsionél ald and assistance. to the Secretary of War and the
Chief of Staff. This staff 1s also charged with the preparation
of studies, including comments and recommendations, of plans
involving Congressional legislation atfecting the War Department.
These studies, when not incompatible with the publig interest,
accompany the plans for legislation wheﬁ submitted to Congress by

the Secretary of War.27

26, Sec. 5.

27. Ibid.
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The General Staff with troops consists of the number of
officers not below the grade of captalin as may be necessary to
perform the General Staff duties of the headquarters of the large
field wnits and installations.Z®

i. The Adjutant General's Department consists of The
Adjuﬁant General wlth the rank of major general, one asslstant
with the rank of brigadier general, and other officers. With
certain limitations, the Personnel Bureau within the Department
is charged with the operating functions of pfocurement, assign-
‘ment, promotion, transfer, retirement, and discharge of all offi-
cers and enlisted men of the Army°29

J. The Inspector General'svDepartment conslsts of one
Inspector General with the rank of major general, and other
officers.ao

k. The Judge Advocate General's Department consists
of The Judge Advocate éeneral with the rank of major general,
and other officers°51 The Judge Advocate General, by statute,
is charged with receiving, revising, and recording the proceedings

of all courts-martial, courts of inguiry, and military commissions

28. TIbid.
29. Sec. 6.
30, Sec. T.

31. Sec. 8.
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aﬁd.performing such other duties as customarily have been per-

formed by him,,32

1. The Quartermaster Corps consists of the Quarter-
master General with the rank of major general, three assistants -
with the rénk of brigadier general, officers and men. The Quarter-
master General is charged with the purchase and procurement for
the Army of all supplies of standard manufacture and of those
common to two or more branches but not of special or technical
articles issued or used exclusively by other supply departments.
He 1s also cﬁarged, by statute, with the transportation of the
Army by land and waﬁera55

m. The Finance Department conslists of the Chief of
Finance with the rank of major general, officers and men. The
Chief of Finance is charged with the disbursement of all funds
of the War Department, including pay of the Army and with such
other fiscal and accounting dutlies as may be required by law or

assigned to him by the Secretary of War.3h He also acts as the

32, Act 23 June 1874 (18 Stat. 24k4; 10 U.S.C. 62; M.L. 1939, sec.
63); also, R.S. 1199 (10 U.S.C. 62; M.L. 1939, sec. 63); see
Part I.

33, Sec. 9. See AR 55-5, 5 October 1942, for functions of the
Chief of Transportation during the present war as dlrected
by G.0. 38, WD, 31 July 1942,

34, Sec. 9a.
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fiscal, disbursing, and accountihg agent'of the Diréctqr df Selec-
tive Service°55 | |
n. Thé MedicalvDeparﬁmeht consists of a Sufgeon General
with the rank of major general, four'assistants with the rank of
brigadier generﬁl, officers, contract_suréeons,-enlisted person-
nel, and the Medical_Corps, Dental Corps, Veterlnary Cérpé,
Medical Administrative Corps, Army Nurse Corps,56 and the Pharﬁ-
-acy Corps°37 |
©o. The Ordnance Department consists 6f the Chief of
Ordnance, with the rank of major general, two assistants with
the rank of brigadier general,.officers and m.en,58 The Chief of
Ordnance is charged with procuring, inspeéting, and proving the

necessary supplies of ordnance and ordnance stores for the use

the;Army.39

35. Act 16 Sept. 1940 (5h Stat. 894; 50 U.S.C. 310; M.L. 1939,
Sup. II, sec. 2225- lO(d))

36. Sec. 10; act 4 June 1920 (51 Stat 766 10 U.S.C. 81; M.L.
1939, sec. T1).

37. The Pharmacy Corps was established in the Medical Department
by act 12 July 1943 (Public Law 130, 78th Cong.; Bull. 16, WD,
21 July 1943). It also provided that officers of the Regular
Army holding commissions in the Medical Administrative Corps
should be transferred to the Pharmacy Corps and commissioned
in grade in that Corps, in addition to the number of offlcers
authorized for the Corps.

38, Sec. 12
39. R.S. 1164 (10 U.S.C. 192; M.L. 1939, sec. 82).
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p.  The Chemical Warfare Service consists of the Chief
of the Chemical Warfare Service with the‘rank of major genefal,
officers énd men. The Chief of the Chemical Warfare Service has.
the duty of investigating, developing, maenufacturing or procuring,
and supplying to the Army all smoke and 1ncéndiary materials,
toxlc gases and gas-defense appliances, and is charged with the
instruction, -training and equipment of specilal gas troops.ho

9. The National Guard Bureau is charged with the admin-
istration of War Department plans, policies, and pfoceduree rela-
ting to the organization, equipment, and training of the National
Guard not in Federal Service and of the several State guards. It
maintains and has custody of all wﬁr Department records of the
National Guard not in the service of the United States, the State
and Territorlal Guards of the several States'and territories, and
of the militia,hl"fhe Chief of the Bureau is appointed by the
President, with the adfice and. congent of the Senate, from 1lists
of officers of the National Guard of the United States having
certain grade and service qualifications, submitted by the.gdver-

nors of the states. The Chief of the Bureau hoids office for four

years and has the rank of major general while serving. The Presi-

- 40. Sec. 12a.

4b1. ASF Orgenization Manual, 15 Feb. 1943, sec. 303.03.
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dent may assign officers and men of the Regular Army to duty with
the Bu:r'eauou2

r. One chaplain, not below the grade of major, is ap-
pointed by the President, with the advice and consent of the Senate,
as Chief of Chaplains, holding the rank of colonel for the four
year term. During the present emergency and six months thereafter,
the Chief of Chaplains holds the rank, pay, and allowances of
brigadier general. BHis duties include investigation into the
qualifications of chaplaincy candidates, and general coordination
and supervision of the work of chaplains.45

Others. By section 5 of the National Defense Actm4 the
existing laws pertaining to the following were continued in effect:
Military personnel on duty at the United States Militery Academy,
.detached perSOnnel,h5 the officers and men on the retired list,hé
b7

and the Indian Scouts.

ho, Sec. 81. ,

- 43, Sec. 15

Lh. Act 3 June 1916 (39 Stat. 181; M.L. 1939, sec. 1920).

45. See M.L. 1939, se¢. 95-100.

L6. Retired officers are carried on the Army Register and, with
retired enllisted men, remain subject to the Articles of Var.

R.S. 1256; 10 U.S.C. 1023; M.L. 1939, sec. 102; AW 2,

‘47, These are men enlisted to act as scouts in the Indian Country.
M.L. 1939, sec. 101.
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3. Philippine Scouts

By act 2 February 1901,%8 the President is authorized
to enlist natives of the Philippine Islands for "service in the
Army" when conditions in the Islands Justify such action. The
unit in which they are enlisted is the Philippine Scouts.9 The
President is also authorized to organize the Scouts in a manner
similar to that of the Regular Army and to it may be aséigned
officers of the Army of the United Statés in additlion to offlcers
of the Philippine Scouts.?0 He is further authorized to disband
the Scouts or reduce its personnel.51

‘4. Regular Army Reserve

Although not mentioned in the statuté\designating the

components of the Regular Army,52 the Regular Army Reserve is

48. 31 Stat. 757; 10 U.S.C. 321, 333; M.L. 1939, sec. 103.

49. The Philippine Scouts are to be distinguished from the Philip-
pine Army. The latter was called and ordered "into the serv-
ice of the armed forces of the United States" by Military
Order of the Commander in Chief, dated 26 July 1941 (Bull. 26,
WD, 1941), pursuant to authority of the Philippine Independence
Act (act 17 January 1933, as amended; 47 Stat. T761; 48 U.S.C.
1232) and an Ordinance appended to the Philippine Constitu-
tion. Congress makes appropriations for the Philippine Army
separate from those for the Army of the United States (SPJGA
004,61, 4 June 1942); see Military Appropriation Act, 19k
(Public Law 108, 78th Cong.; Bull. 13, WD, 9 July 1943).

50. Sec. 22a.

51. Act 30 June 1932 (47 Stat. 770; 10 U.S.C. 32la; M.L. 1939,
"sec. 103).

52. See note 2, supra.
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organized and maiﬁtained as part of the Regular Army end in addi-
tion to its authorized strengthn55 "Any person, less than 36 years
of age, who has served in the Regular Army and has been honorably
discharged therefrom may reenlist in the Regular Army Reserve.
During the period of reenlistment an enlistment allowance of $2k
per year is payable but no other emoluments accrue during inactive
service, except that upon being accepted for active duty the
soldier may be paid a sum of money computed at_the rate of $3 per
nonth for each month during which he has served in-the Reserve,
not to exceed.$150. The members of the Reserve may be ordered

to active duty oni& in case of eﬁergency declared by the President
for the period of the emergency and six months. They are subject
to military law only from the date they are required to obey an

Sh

order to report for active duty.
- CHAPTER 3 - NATIONAL GUARD

l.  General

The militie of the United States,> subject as 1t is to

53. ‘Army Regulations relating to the Regular Army Reserve, AR 155-
5, 16 Feb. 1939, have been suspended for the duration of the
present war. Cir. 6, WD, 2 Jan. 1943.

54. Sec. 30. ‘

1. See Chapter 1, note 3, supra.
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~ Federal and state use and control, has had a legislative history
reflective of that condition of dual authority.2 From the time

of 1ts original service during the Revolutionary War until 1933,
efficient use of the organized militia, as éuch, was limited dur-
ing periods of warfare due, in the main, to short term enlistments,
prohibitions against éxtra;coﬁtinental service, Inadequate appro-
priations, and the ébsence of centralized supervision. Under
present legislation, that portion‘of the militia which is repre-
sented by the National Guard of each State; Territory, and the
District of Columbia (commonly termed the National Guard), and by
the National Guard of the United States, affords to the Federal
Government a valuable milifary armo3

The National Guard is a component of the Army of the

2. The principal Congressional enactments have been the follow-
ing: The Militia Act of 1792 (act 8 May 1792; 1 Stat. 271),
act 28 February 1795 (1 Stat. 424), act 21 January 1903 (32
Stat. 775), act 27 May 1908 (35 Stat. 400), act 3 June 1916
(39 Stat. 166), act 4 June 1920 (41 Stat. 759), and act 15
June 1933 (48 Stat. 153).

3. The National Guard of each State, Territory, and the District
of Columbia was established as a component of the Army of
the United States under the "militla power" of Congress
(Const., art. I, sec. 8, cl. 15, 16). The "army power"
(Const., art. I, sec. 8, cl. 12) was used to establish the
National Guard of the United States as a component of the
Army of the United States. For a discussion of the Army and
militia powers, see Selective Draft Cases, 254 U.S. 366. See
also art. IV, sec. 4, guaranteeing a republican form of gov-
ernment to the states and thelr protection against invasion.
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United States only when it is in the service of the United States
under é "call"ch In the present war and emergency the President
has not called the Nétional Guard, as such, into the Federal serv-
ice but almost all its units and personnel have been ordefed into
the service of the Unlted States as units and personnel of the
National Guard of the United States, at all times a component of
the Army of the United Stateso5 The functional relationship be-
tween the Nafional Guard of the several states and the Natlonal
Guard of the United States requires a considefation of the statu-
tory character and composition of the National Guard itself.

Congress has authorized the President to "call" all or
part of the National Guard into the service of the United States
wvhenever the country ls invaded or is in danger of invasion, or
there is insurrection or danger of insurrection against the author-
ity of the Govermment, or when he is unable, with the regular

¢

forces at his cormand, to execute the laws of the Union.

L. Sec. 1. Units and members retain their state status, tempor-
arily suspended, as Federally recognized units and members of
the National Guard. Par. 129, AR 130-10, 27 March 1940.

5. See Chapter L4, infra.

6. Act 21 January 1903 (32 Stat. 776), as amended by act 27 May
1908 (35 Stat. 400; 32 U.S.C. 8la; M.L. 1939, sec. 1295).
The power to "call" the National Guard is to be distinguished
from the power to "order" the National Guard of the United
States into Federal service. U.S. v. Sugar, 243 F. k23,
In case of insurrection against the government of a
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6. (cont.)
state, the President may call out the militia for its supres-

slon, upon application of the leglslature of the state or of
the governor when the legislature cannot be convened (R.S.
5298; 50 U.S.C. 202; M.L. 1939, sec. 502). In cases of re-
bellion against the authority of the Government of the United
States, when the President deems it impracticable to enforce
the laws of the Unlted States wlthin the states by Judicial
proceedings, he may call out the militia to suppress such
forcible opposition (R.S. 5299; 50 U.S.C. 202; M.L. 1939, sec.
503). Whenever the execution of the laws of the states or
the Union is so forcibly obstructed or hindered as to deprive
persons of their Constitutional privileges and Immnities and
the state authorities are unable, fail, or refuse to render
protection, such facts are deemed to be a denlal by such state
of "equal protection" and the President, thereupon is author-
ized to employ the militla for the suppression of such vio-
lence (R.S. 5299; 50 U.S.C. 203; M.L. 1939, sec. 504). When
the President has deemed 1t necessary to use the military
forces under the above statutes, he must, by proclamation,
command "the insurgents to disperse and retire peaceably to
their respective abodes, within a limited time". (R.S. 5300;
50 U.S.C. 204; M.L. 1939, sec. 505).

In the usuel situation callling for the use of troops for
state purposes the following events take place: The Gover-
nor by wire requests the Preslident to furnish troops;. the
President, after investigation showing need for troops, ad-
vises the Secretary of War, who orders the movement of troops
through The Adjutant General, who transmits the order to the
commanding general of the service command having Jurlsdiction
of the area in questlion, who orders out the Federal troops.
If National Guard units are to be utilized, the Secretary of
War transmits the commnications "calling” them into the-
service of the United States to the governors of the affected
states and territories and to the commanding general of the
District of Columbia National Guard. Par. 133, AR 130-10,

27 March 1940. When troops already in the Federal service

are ordered out for Federal purposes, e.g., in ald of Federal
court process, or to relieve obstruction in use of the malls
or free flow of interstate commerce, the channel of communi-
cation will omit state authorities. See generally, AR 500-50,

5 April 1937.
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The National Guard while in the service of the United
States under a Presidential "call" may be used within any terri-
tory in which the laws of the Uhited States have effectlto suppress
insurrection, repel invasion, or execute the laws of the Union.
Pfébably it can also be used in foreign térritory for such limited
purposes as to forestall action in cases of evident inteht to in-
vade or to défeat a hostlle force which has made, attempted, or
threatened invasion.'

2. Composition

The National Guard of each State, Territory, and the
District of Columbla consists of the active and inactive units
and volunteer personnel thereof, Federally recogﬁized and organ-
ized, armed, and equipped, in whole or in part, at Federal expense,
as provided in the National Defense Act.8

a. Units. The general organization and composition of
the-Natidnal Guard units are the same as prescribed for the Regu-
lar Army and the President is authorized to prescribe the arm cr
service of each unit but no change in allotment, branch,‘or arm

of units wholly within a state may be made without the approval

of the governorn9 The President may aésign the units to higher

T, 29 Op. Atty. Gen. 322; see par. 129, AR 130-10, 27 March 1940
8. Secs. 58, T1.
9. Sec. 60.
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tactical units of the Army and detach a Regular Army officer to
perform the duties of chief of staff of each fully organized
division.lq The adjutants general of the National Guard units,ll

and’' the National Guard Bureau12

are the administrators of the

Natiopal Guard program. Annual appropriations, apportioned among
the states in ratio to the number of enlisted men in active serv-
ice 1n the several states, are made by Congress to cover at least

part of the expense of providing equipment, pay and allowances,

and training of the Federally recognized units and personnel.13

As part of its training, each company, troop, battery and detach-
ment, subject to regulations of the Secrétary of War, is required‘
to asgsemble at least 48 times a year for instruction and attend
encampments for 15 days each year.lu Provision is also made for

attendance at maneuvers,15 special schools and small arms compe-

10. Secs. 64, 65.

11. Sec. 66.

12. Sec. 81; see Chapter 2, supra.

13. Sec. 6T7.

14. Sec. 92. Outside the area occupied by Federal legislation
and regulations and within Constitutional limits, the state
is the sble judge of the means to be employed and the amount.
of training to be exacted. Hamilton v. Regents, 293 U.S.
245,

15. Seq. O,
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tition,l6 and regular‘service schodlsu17 A"cburts-maftial system,
similar to that governing the Army of the United States, except

as to punishments, is provided for the National Guard organizations
when they are not in the service of the United States.l8 In peace-
time annual inspections are made by iaspectors general or other
officers of the Regular Army tc determine the amount and condition
of property, the Sufficiencj of arms, equipment, training, and
instruction of the units and personnel, and the possession by the
officers and enlisted men of the prescribed physical and other
gualifications. The reports of inspection serve as bases for de-
termining issue of property and whether the organizations and in-
dividuals shali continue to be Federally recognized, i.e., consti-

tute elements of the National Guard,w>

20

The Natlonal Guard includes an active and inactive force.

16. Sec. 97.
1l7. Sec. 99.
18. Secs. 102-108.

19. Sec. 93. The War Department summarily may withdraw Federal
recognition from National Guard units and officers thereof
found on inspections to be lacking in required qualifications.
The actlon may be taken without a trial and 1s not subJect to
Judicial review. Hurley v. U.S. ex rel. Gladmen, 47 F. (2d)
437, Thus, mandamus will not lie to restore Federal recog-
nition of an officer. U.S. ex rel. Gillett v. Dern, 74 F.

(2d) 166. - T

20. Secs. T1, 78.
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The inactive Natlonal Guard is not deflined by statute but includes
(1) the headquérters and units allotted to the states for the
development of the Natilonal Guard but not authorized for organiza-
tion and equipment and the Federally recognized personnel assigned
to such units up'to their war strength, and (2) inactive person-
nel assigned to active rmd recognized units in sufficient number
tq bring them up to war strength.zl

b. Personnel. 'Officers_and warrant officers of the

2
National Guard are appointed by the governors of the states 2

pursuant to the power retained by the staﬁes in the Constitution25
and in accordance with proviéions of the National Guard Regula-
tions. To be eligible for a commission in the National Guard the
applicant must be a citizen of the United States between the ages of

2
21 and 64 b and must have been selected from one of the following

classese5: (1) officers and enlisted men of the National Guard;

21. 37 Op. Atty. Gen. 424, Formerly, there exlsted a National
Guard Reserve but it was, in effect, abolished by the act
15 June 1933 (48 Stat. 153; 10 U.S.C. 38; M.L. 1939, sec.
1257a); JAG 210.1, 15 October 1934,

22, Appointments in the National Guard of the District of Colum-
bia are made by the President. See par. 137a, AR 130-10,
27 March 1940.
23. Const., art. I, sec. 8, cl. 16. _ }
24. Sec. 58.

25. Sec. Th.
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i (2) officers, reserve, retired, and former officers of the Army,
Navy, or Marine Corps; (3) enlisted men and fbrmer:enlisted men
of the Army, Navy, and Marine Corps who have received honorable
discharges; (4) graduates of the United Sfates Military and Naval
Academies; (5) graduates of schools and camps who have been certi-
fied by the Regular Army supervisor as fit_for appointment; and
(6) other civilians specially gualified for technical duties. An
appointment board of three officers selected by the Secretary of
War from Regular Army or National Guard of the Unlited States
officers must approve the physical, moral, and professional quali-
fidations of the applicant. If the eligibility of the applicant
is certified by the Chief of the National Guard Bureau and the
dual oath - to support the Constitutions of the United States and
the state, and obey the President and the governor - prescribed
by section 73 is taken, full National Guard officervstatus is
attained.26 The capacity or fitness of any such officer for con-
tinued Federal recognition may be investigated by an efficiency
board of senilor officers of the Regular Army or National Guard

of the United States. If the fiﬁdings are unfavorable and are

approved by the'President,_Federal recognition may be withdrawn.27

26. Sec. 75. Federal recognition is a condition precedent to
' eligibility for Federal pay.

27. Sec. T6.
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If the appolntment is terminated or vacated by state aCtion, or
the officer reaches the age of 64, Federal recognition is with-
drawn. Although the National Defense Act provides that an officer
ceases to be é member of the National Guard when Federal recogni-
tlon is withdrawn, and that he 1s to be discharged by the official

28

authorized_to-appoint, as a formal matter, the state appolnt-

ment may only be terminated or vacated in the manner provided by
state law.

Enlisted men of the ﬁational.Guard; the number of whom }
is proportioned according to Congressional representatiop,29 muét
on original enlistment be between the ages of 18 and 45, or not
over 64 on-reenliétments.or 1f»formerly members qf the Regular
Army, Nevy or Marine Corps.so Original enlistments are for -three
year tenmslami‘reenlistments may be for one or three years. The
dual form of oath prescribed by section 70 must be taken,31

By section 14 of the Pay Readjustment Act of 1942, .as

28. Sec. T7.

29. Sec. 62,

30. Sec. 58. The act of enlisting the National Guard is of a
contractual nature resulting in the employment of the enlis-
tee by the state. Andrews v. State, 90 P. (2d) 995.

31. Sec..69; Federal recognition is usually granted or with-
o dravn at the time of annual unit inspections. See sec. 93.


http:taken.31
http:Corps.30

v - 30

am.ended,32 it is provided that under such regulations as may'be

_ prescribed by the Secretary of War, officers other than general
officérs, warrant officers and enlisted men of the National Guard
are to be paid at the rate of one—thirtieth of the monthly pay
authorized for them when they are in Federal service for each
period of reguiar drill or appropriate duty engaged in, such pay
being in addition to compensation for attendance-at field or
coast-defense instruction or maneuvers.35 General officers re-
celve $500 a year in addition to pay for duty under sections Ok,
97, and 99 "for satisfactory performance of their duties", and
commanding officers of units less than brigades having adminis-
trative functions connected therewith recelve a maximum of $240
a year "for the faithful performence of such administrative
functions". When perférming the duties provided in sections 94,
97, and 99 or when in the Federal service, the personnel. of the
National Guard receive the same pay and allowances as are author-

ized for persons of corresponding grade and length of service

in the Regular Army.

32. Act 16 June 1942 (56 Stat. 359; 37 U.S.C. 101; M.L. 1939,
Sup. II, sec. 1371c-1).

33. The National Defense Act, secs. 109 and 110, sets the mini-
mum hours of each period at one and one-half hours. The
field or coast-defense instruction and mesneuvers are pro-
vided for in sections 94, 97, and 99.
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3., Federal Service Under a "Call"

From the time at which it 1s required to resvond to a
call into the_service of the United States, the National Guard be-
comes subject to the laws and regulations governing the Regular
Army, to the extent that such are applicable to officerS’and men
whose. permanent retention In the military service 1s not contem-
plated by exlsting law.3J+ Officers continue to be appointed as
when not in Federal service and no officer or enlisted man may
be held to service beyond the term of hils commission or enlist-
ment. Promotion of officérs and warrant officers while in Federal
service 1s effected pursuant to National Guard Regulations and
separation and relief from the service of officers and enlisted
men pursuant to Army Regulations.35 Since the ﬁilitary author-
itles of the United States have no power to separate personnel
inducted under & call from the.military gervice of a astate, ter-
ritory, or the District of Columbia, complete.separation of such
personnel from military service requires botﬁ Federal.and state

actlon or operation of lawq56 Liaison is maintained between the

Federal and'state‘authorities by the transmission to the latter.

34, Sec. 101. Disability benefits are also payasble. Sec. 112,
35. Principally, AR 130-10, 27 March 1940.

36. Par. 139b, id.
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i.e., their adjutants general, of all orders, reports, end re-
“turns required by applicable regulationé.37
4, State Guard

By section 61 of the National Defense Act,38

Congress
has given qualified consent to the maintenance by the states and -
territories of troops other than the Natlonal Guard.59 Under. reg-
ulations prescribed by-the Secretary of War, military forces may
bé organized under state laws and maintained and trained in con-
formity with the provisions of the National Defense Act while any
part of the National Guard of the state,'territory, Puerto Rico
or the Canal Zone 1s in actlve Federal service. Since the types
and employment of state guard organizatione vary with local con-
ditions, War Department regulations for them are limited to a
general Indicatlon of the general typ? of course and tralning to

“0  The National Guard Buresu is the agent of the War

be pursued.
Department in state guard matters and the channel of administra-

tion is through the commanding general of the service command to

' 37. Par. 135¢, 1id.

38. Act 3.June 1916‘(39 Stat. 198; 32 U.S.C. 194; M.L. 1939, sec.
1323).

39. Art. I, sec. 10, cl. 3 of the Constitution provides that "No
State shall, without the Consent of Congress, * ¥ * keep
Troops or ships of war in time. of Peace * % * ",

40. AR 850-250, 21 April 1941,
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the appropriate state authority. The Secretary of War is esuthor-
ized to issue such arms and equipment "ag may be in possession of
and can be spared by the War Department".hl
Essentially, the state guard may be considered as a

secondary reserve echelon in the military forces of a state, the

first being the inactive National Guard. It 1s not subject, as |
such, to call, order,or draft into the active Federal service but
its members aré not exempted from military service under Federal

1aw.h2 _Being soldiers in the military service of the state, they
are recognized as lawful belligerepts under the rules of War.l1t3
The authority of the state to maintain its guard ceases on the

relief from active Federal service of all elements of its National

Ly
Guard.

41, _Amended provisions of section 101, terminating on the explra-
tion of the present war and six months thereafter or such
earlier time as Congress may concurrently resolve upon or
.the President may proclaim, add the Virgin Islands of the
-United States to the political divislons which mey maintain
state guards end authorize the Secretary of War to issue

"such arms, ammmition, clothing and equipment as he deems
neceasary”. Act 1 October 1942 (56 Stat. 762; 32 U. S C. 194;
M.L. 1939, Sup. II, sec. 1323).

42, Men duslly enlisted in the Netional Guard and the Nationsl
" Guard of the United States but not in active Federal service
may enlist in a state guard. I Bull. JAG 49, sec. 1323,

43, Annex to Hague Convention No. IV, art. 1, sec. 1, chapt 1
(pa.r Sa, FM 27-10); JAG 324.5, 9 March 19k2.

44, Par. kb, AR 850-250, 21 April 1941.
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CHAPTER 4 - NATIONAL GUARD OF THE
UNITED STATES
1. General

In 19331 the National Defense Act was emended by the
creation of the National Guard of the United States as a compon-
ent of the Army of the United States.2 Membership in this com-
ponent is available only to personnel of the National Guard of
each State, Terrltory, and the.District of Colﬁmbia,5 who, upon
being commissioned or enlisted in the National Guard of the United
States acquire a military status which is superimposed upon thelr
militia or National Guard status. Although the National Guard
may. be "called" into the active military service of the United
States under certain circumstances, nevertheless, military his-
tory has shown that the Constitutionsl and'other.limitations on

1ts use narrow its availability for Federal military purpqseé.

1, Act 15 June 1933 (48 stat. 155); sec. 58, National Defense
Act. The section numbers herein, unless otherwise noted, are
those of the Natlonal Defense Act. -

2. See Chapter 3, especially note 3, supra.
3. Herein, and commonly, reférged to as the Natlonal Guarda.

For example, in the World War, the National Guard could not -
be called for domestic duty because the theater of operations
was deemed to be too distantly removed from the continental
United States to permit a call "to repel invasion". As a
result, its members volunteered or were drafted as individuals.
In the present war by Proclamation 2225, 7 December 1941, the
President proclaimed the invasion of Unlted States territory
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With the establishment of the Natlonal Guard of the Unlted States
as a reserve component, the national government was enabled to
appoint or enlist personnel who may be "ordered" to duty under
emergency or nonemergency conditions and who are eligible for
certain peacetime service in the War Departm.ent.5
2. Composition

The National Guard of the.United States consists of the
\Federally recognized National Guard units, the offlcers and war-
rant officers of the National Guard whb have been appointed by the
President in the Natlional Guard of the United States, and the en-
listed men of the National cuard, who have been enlisted in the
National Guard of the Unilted States.6 The principal units of the
Natlonal Guard of the United States are divisions,.e.g., the 27th
Infantry Division, Army of the United States, 1s composed of

National Guard units. As far as practicable the units are to be

kept Intact when ordered to active service.

4, (cont.)
by the Empire of Japan, and by Proclamations 2226.and 2227,

8 December 1941, the threatened invasion of United States
territory by Germany and Italy.

5. With their consent certain officers of the National Guard of
the United States may be ordered to active duty with the
General Staff Corps and the National Guard Bureau. Secs. 5
and 81; see Chapter 2.

6. Secs. 58, 70, 71, end 111.
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3. Personnel

All persons'appoinfed as officers 1n the National Guard
of the United.States are conmissioned in the Army of the United
Stétes°7 The President is authorized to appoint in the same grade
and brench in the National Guard of the United States any persond
who 18 an officer or warrant officer in the National Guard, Feder-
ally recognized in that grade and brancho9 The period of appoint-
ment 1s coextensive with that of the National Guard appointment
except thet an appointment in force at the outbreak of war continues

in force until six months after its terminationclo

The dual form
of oath prescribed by section 73 must be taken. Upon the ordering
to duty of the National Guard of the United States, the officers
and warrant officers of the National Guard who. do not hold appoint-
ments in the National Guard of the United States may be appointed
and commissioned therein in their National Guard grades and bran-

ches.

It is provided in section 111 that, "In the initial

7. Sec. 38.

8. Ibid. Appointments of general officers must be by and with
the advice and consent of the Senate. Sec. 38. ~

9. Sec. T3.
10. Sec. 38.

11. Sec. 111.
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mobilization of the National Guard of the United States, war-
strength officer personnel shall be taken from the National Guard
as far as practicable". For this purpose, in peacetime, warrant
officers and enlisted men of the National Guard may be appointed
as officers in the Natlonal Guard of the United States for a term
of five years. They must be members of the active National Guard
and under the age of 30. Under current regulations they are not,
in time of nonemergency, ordered to active duty under theirlcomé.
missions in the National Guard of the United States. If they are
later commissioned in the National Guard, the_appointment'in the
_National Guard of the United Stateé will be adjusted to the
National Guard grade and arm or»servicenl?

Eligibility for enlistment in the National Guard of the
United States ismprovided by a Federally recognized.enlistment in
the National Guard. Original enlistments are for the term of 3
years and subsequent enlistments for periods of 1 or 3 yeérs, all

National Guard of the United States enlistments being coterminous

with National Guard enlistments, except that in the event of an

12. Pars. 19-23, AR 130-15, 3 November 1942. Officers who also
hold commlssions in the National Guard are not promoted in
the National Guard of the United States in peacetime, but,
upon receiving Federally recognized promotions in’ the. Nation-
al Guard, they may be tendered new appointments in the
National Guard of the United States in the increased National

Guard grade. Id.,par. 16.
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emergéncy deciared.by Congress the period qf enlistment may be ex-
| "tended fpr e period of six months after the termination of the
emergéncy. 13 | _ |
Commissions, warra_nts , and enlisunents in the National
Guard. of the United States gensrally are retained even during per-
iods of service in the inactive National Guard.l4 "Exoept when
ordered into the a'c;tive. service of the United States, members of
~ the National Guard of the United States are administered, armed,
equipped, and trained in their status es the National Guard. of the
soveral states, territories, and the District of Columbia .l

4, Servic:e ; | |

The President may order the National Guard of the United

‘Sta*t'es, in whole or part, into the aetive military service of the

United States for the period of the War or emergency and six

13, Sec. 693 pars. 24-26, AR 130-15, 3 November 1942. The pericds
of enlistment, appointment, or commjssion of all members of
the Army of the United States were extended for the period
of any war and six months thersafter by act 13 Deécember 1941

(85 Stat. 800; 50 U.S C. 7323 M.L. 1939, Sup. II, sec. 2228-2)

14, AR 130-15, 3 November 1942. However, acceptance of an appoint-
ment in the Officers' Reserve Corps vacates a cominion in
the National Guard o.t‘ the United S'bates. II Bull. JAG 111,
sec. 12669.. o :

15. Par. 6, AR 130-15, 3 Hovember 1942. 'ﬂ'hile not on aotive outy,
offioers of the National Guard of the United States are not,
by reason of their appointments, pay, or status as suoh .
deemed to be officers or enployees of the Uni'bed States: 8ec.
38. ,
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months thereafter, whenever Congress declares a national emergency

and authorizes the use of armed land forces for any purpose re-

quiring the use of troops in éxcess of those of the Regular Army.l

6

16,

Sec. 111; act 13 December 1941, supra, note 13.

(a) By Public Resolution No. 96 (54 Stat. 858, approved
27 August 1940) the President was authorized, during the per-
iod ending 30 June 1942, to order into the active military
service for a period of 12 months, any member or unit of any
or all reserve components of the Army of the United States,
and retired personnel of the Regular Army, with or without his
consent, but 1t was provided that none so ordered should be
employed outside the Western Hemisphere, except in United
States territories and possessions. Under the authority of
the Resolution and the National Defense Act and as Commander
in Chief, the President, by Executive Orders 8530, 31 August
1940 (5 F.R. 3501); 8551, 25 September 1940 (5 F.R., 3820);
8594, 16 November 1940 (5 F.R. 4557); 8605, 30 November 1940
(5 F.R. 4795); 8618, 23 December 1940 (5 F.R. 5255); 8627, k
January 1941 (6 F.R. 117); 8633, 14 January 1941 (6 F.R. 415
and, as corrected, 729) as amended by 8756, 17 May 1941 (6
F.R. 2474) ordered a number of active and inactive units of
the National Guard of the United States into active Federal
gervice. '

(b) In the Selective Training and Service Act of 1940
(act 16 September 1940; 54 Stat. 885; 50 U.S.C. 301; M.L.
1939, Sup. II, sec. 2225-1) Congress declared its intent that,
when the necesslty for such security existed, the National
Guard of the United States and those in training and service
for a 12 month period under the act should be ordered into or
retained in Federal service as long as the neceasity should
exist. .

(c) The Service Extension Act of 1941 (act 18 August
1941; 55 Stat. 626; 50 U.S.C. 351; M.L. 1939, Sup. II, sec-
2227-1) authorized the President to extend to 18 months the
period of service of members of the reserve components of the
Army of the United -States and those subject to training and
gervice under the Selective Training and Service Act.

(d) By act 13 December 1941 (supra, note 13), the restric-
tions on the territorial use of reserve components and members
of the Army of the United States were suspended for the dura-
tion of any war and 6 months thereafter, and the period of serv-
ice, appointment, and enlistment were extended for a like period.
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Except in time of Congressionally declared emergency, the officers
~of the Natlional Guard of the United States may not be employed on
active duty for more than 15 days in ‘a calendar year without their
consent. 17

Personnel 80 ordered to active.duty are temporarily re-
lieved, as of the date of such order, from duty in the Natlonal
Guard of each State, Territory, and the District of Columbia and
-during the period of éervice are subject to such laws and regula-
tions of the Army of the Unlted States as are appllicable to mem-
bers of the Army whose permanent retention in active military

18

service is not contemplated by law. Personnel, except general
~officers, in active mlilitary service receive the pay and allowances,
and disabllity benefits provided for members of the resérve forces
and, upon belng relieved from duty, they end their units revert'

to their National Guard status.-’

-17; Sec. 38

18, Ibid. The date of induction, however, 1s the date on which
response to orders to active duty is required. Par. 148, AR
-130-10, 27 March 1940. The Presidential proclamations order-
ing units and members of the National Guard of the United
States into the active mllitary service of the United States
are trensmitted by the Secretary of War to the governors of
the affected states and territories whose National Guard units
and personnel form the units of the National Guard of the
‘United States and to service command end theatre commanders
concerned (Id., par. 147). :

19, Secs. 111, 112.
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CHAPTER 5 - ORGANIZED RESERVES

There is little statutory material or pertinent inter-
pretation on  the sudbject of ‘the Organized Reserves. The National
.Defense Act aoes not define this component of the Army of. the
United States but does include 1t as a part of the organized
peacetime establishment.l

The Organized Reserves have as thelr purpose the organ-
1zation of Reserve officers and men in peacetime into skeleton -
units entirely comprised within the limits of particular states
or territories. They provide partially trained tactical units
vhich may be quickly expanded to war strength and completely
trained in time of emergenoy.2 \

, In the present emergency, however, the members of the
officers' Reserve Corps. and the Enlisted Reserve Corps, although
assigned to the various units of the Orga,nize_d Reserves » were not
ordered into a.ct»iie military service as membe're of such units but
were ordered ag individual members of the two Corp_s. Chapters

6 and 7, infra, deal with the component Corps.’:

1. Sec. 3 (M.L. 1939, sec. 3). Section 3a of the Nationgl De-
fense Act was added by act 4 June 1920 (41 Stat. 760; 10
U.S.C. 34%1; M.L. 1939, sec. 1339b).

2, See generally, AR 140-5, 17 June 1941.

‘3. See Dig. Op. JAG, 1912-40, sec. 2.
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CHAPTER 6 - OFFICERS' RESERVE CORPS

The Officers' Reserve Corps 1s organlzed for the purpose
of providing a reserve of officers available for Federal military
service when needed. Its personnel consists of general officers
and other Offiqers assigned to sections generally corresponding
to those of the Regular Army.l Its supervision and development,

and the policles and regulations affecting its members are the

responsibility of the Chief of Staff.-

While in acﬁive status, the units of the Organized Re-
serves receive the training prescribed in current War Department
letters of Instryction and while in inactive status, the members
are offered courses of instruction at troop, group, and special
service schools and the Command and General Staff Schobl, and may
enroll in Army Extension Courses and other military educational
activities. Regular Army officers are assigned to wvarious units

and groups for instructional and administrative purposes.5

1. Sec. 37, National Defense Act. 'The sectlon numbers herein,
unless otherwise noted, are those of the National Defense Act..

2. Par. 5, AR 140-5, 17 June 1941. The Executive for Reserve
and R.0.T.C. Affairs is the officer ultimately charged with
the administrative matters concerning the Corps. Ibid; see
ASF Orgenization Manual, 15 July 1943, sec. 207.06. For
purposes of administrative control, Reserve officers are under
the Jjurisdiction of the commanders of the service commands
in which their permanent residences are located. . Par. 54,

AR 140-5, 17 June 19h41. ’ - -

3. Id., pars. 62-65.
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All personnel in the Officers' Reserve Corps are Reserve
officers and are appointed in the Army of the United States. Ap-
pointments in grades below that of brigadier general are made by
the President alone and general offlicers by and with the advice and
consent of the Senate. All appointments are for the perlod of 5
yearé but those in force at the outbreak of war are continued in

N

force until 6 months after its termination.

At the time of his appointment in peacetime, an officer

must be a citizen of the United States or of the.Philippine Islands

2 and 60 years.6 As provided in the Nation-

8.

between the ages of 21
al Defense Act7 and Army Regulaetions,~ the following are generally

eligiblé for appointment:

@

h. Sec. 37. A state of war, once declared, does not ordinarily
end with the cessation of hostilities, but-continues until
the conclusion of a treaty of peace or until some date set by
laz. SPJGA l9h3/h798, 10 April 1943; II Bull. JAG 156, sec.
1348,

5. Par. 13b, C 2, AR 140-5, 17 June 1941, sets the wartime mini-
mum age at 18 years.

6. Par. 13, id, sets out the minimum and maximum ages for appoint-
ments in Eié‘several branches. The minimum age for appoint-
ment in the Judge Advocate General's Department Reserve in the
grade of captain (base grade in the section) is 28 and the
maximum 1is 37.

7. Sec. 5.

8. Basically, AR 140-5, 17 June 1941. Under current War Depart-
ment policy most appointments during the period of the war are

in the Army of the United States without component.
‘ .
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(a) Former Regular Army officers.

() Former officers of the Army at any time between
6 April 1917 and 30 June 1919.

(¢c) Former officers of the National Guard of the
United States.

(4) Graduates of the Reserve Officers' Training
Torps.

(e) Warrant officers and enlisted men of the Regu-

lar Army and National Guard of the United
States and enlisted men of the Enlisted Reserve

Corps.

(f) Persons who served in the Army at any time be-
tween 6 April 1917 and 11 November 1918.

(g) Others specially trained or qualified.
In the usual case, appllications for appointment must first be ap-
proved by the commander of the service command who then refers
them to an examining board, which will require the presence of
the epplicants and inquire into physical, moral, professional and
general qualifications.lo Recormendations for peacetime promotion

must show that the Reserve officer (1) holds a Certificate of

9. Secs. 4G to 474 relate to the establishment and maintenance
of the Reserve Officers' Training Corps units in civil edu-
cational institutions. Regular Army officers are assigned
to the units to supervise military instruction. Graduation
From the courses and attendance at camp are conditions pre-
cedent to appointment.

10. Pars. 20-23, AR 140-5, 17 June 19hl.
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Capacity for ihe next higher grade;ll (2) 18 recommended for an
existing vacancy;12 (3) has served a prescribed minimm time in
grade; (i) has, during service in grade, completed at leasﬁ 14
days of active duty training with an Efficlency Report of at
least "satisfactory”; ;13 (5) has appropriate qualificatioms and
experlence required by his section; and (6) has, within 1 year
prior to date of recommendation, passed a prescribed physical
examination.lh

Except in time of national emergency declared by Cong-
ress no Reserve officer may be ordered to active duty.for more

than 15 days 1n any calendar year wlthout his con‘sent.15 When

2

11. An instrument in writing which certifies that the officer
named thereln has met the professional quelifications pre-
scribed for the grade and sectlion specified 1n the certifi-
cate. Par. 33, 14d.

12.  No vacancy 1s necessary for promotion from the grade of
second lieutenant to first lieutemant. Par. 31b, id.

13. This requirement may be waived. Ibid.
14, TIpia.

15. See series of legislative acts in present emergency as set
out in Chapter 4, note 16. By E.O. 9049, 6 February 1942
(Bull. 7, WD, 1942), the President ordered Into the active
military service of the United States for the duration of
the war and six months thereafter all personnel of the Organ-
1zed Reserves not already in such service. By act 3 April
1939 (53 Stat. 557), act 25 July 1939 (53 Stat. 1079) and act
10 December 1941 (55 Stat. 796; 10 U.S.C. 456; M.L. 1939,
Sup. II, sec. 1117} all officers, warrant officers, and en-
listed men of the Army of the United States, other than
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not on active duty, members of the Corps are not, by reason of

thelr appointments and commissions, deemed to be officers or em-

Ployees of the United States, nor are they entitled to pay and

'allowances.l

An officer of the Officers' Reserve Corps may be dis-

charged at any time in the discretion of the President,l7 but

appointments are usually terminated by one of the usual six means

of separation from the service, namely, (1) death, (2) resigna-

tion, (3) vacation of appointment, () discharge,l8 (5) expiration

of term of appointment, and (6) dismissal or dropping from rolls.

19

15. (cont.)

16.
17 »

19.

officers and enlisted men of the Regular Army, if called or
ordered into actlve military service by the Federal govern-
ment for extended service in excess of 30 days are generally
entitled to the same pensions, compensation, retirement pay
and hospital benefits provided for personnel of the Regular
Army of corresponding grades and length of service. A statute
(act 26 September 1941; 55 Stat. 733; 10 U.S.C. 456a; M.L.
1939, Sup. II, aec. 1117) confers similar disabillity benefits
on Reserve officers ordered to more than 30 days active duty
on or after 28 February 1925.

Secs. 37, 37a.

The President has discretionary power to discharge ‘a member
of the Officers' Reserve Corps for any reason or no reason
and the power of dilscharge may be delegated to the Seoretary
of War. Seltzer v. U.S., Ct. Cl. 45709, 1 March- 1943; II Bull.

JAG 112, sec. 1358a.

In peacetime a board of officers to investigate and report on
matters of individual misconduct, inefficiency, or other un-
fitness, 1s appointed in proper cases. It 1s: commonly termed
a "7kc" board. Par. Thc, AR 140-5, 17 June 1941..

Id., pars. 70-76.
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CHAPTER 7 - ENLISTED RESERVE CORPS

The Enlisted Reserve Corps conseists of the men volun-
tarily enlistedvthereinl or transferred thereto.2 With certain
minor exceptions, enlistments are limited to persons eligible for
enlistment in the Regular Afmy3 who have had such military or
technical training as may be prescribed by the Secretary of War.

Enlistments are generally for 3 year periocds and those
in force at the outbreak of war or entered into during its exist-
b

ence continue in force until six months after its termination.

The Corps 1s organized into sections generally similar

1. Sec. 55, National Defense Act.

2. Sec. 3c of the Selective Training and Service Act of 1940,
as amended (54 Stat. 885; 50 U.S.C. 301; M.L. 1939, Sup. II,
gec. 2225-1), provides for the transfer to "a reserve com-
ponent of the land or naval forces of the United States"
after completion of the period of training and service of
persons inducted under the act. The Enlisted Reserve Corps
has been selected as the component for the transfer of per-
sonnel discharged for economic reasons, etc. Under certain
circumstances, transfers for a short period of time of in-
ductees may be effected immediately after induction to per-
mit arrangement of personal affairs.

3. Enlistments in the Regular Army have been suspended for the
duration of the present war. Par. 5, AR 600-750, 30 Septem-
ber 1942. The age limits, by statute, for original enlist-
ment in the Regular Army are 18 and 35. Act 2 March 1899
(30 Stat. 978; 10 U.S.C. 621; M.L. 1939, sec. 246).

4. Sec. 55, National Defense Act. See Chapter 4, note 16, for
other legislation during the present emergency.
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to those of the Regular Army, composed, as far as practicable, of

men reslding in the same locallity, and to it may be assigned

>

Regular Army and Reserve officers for training purpcses. The

units form part of the Organized Reserves_;b

Members of the Enlisted Reserve Corps may be placed on
active duty, as individuals or organizations, in the discretion
of the President, but except in time of a national emergency de-
‘clared by Congress,7 no reservists may be ordered to active duty
in excess of the number permitted under appropriations made for
the purpose, nor for a longer period than 15 days in any calendar
year without theif consent. When on active duty they receive the
same pay and allowences as other enlisted men of like grades and

8 Army Regulations 150-59 contain the general

length of service.
regulations, including the methods of separation from the serv-

1ce, relating to the Corps.

5. Sec. 55&, National Defense Act.

6. See Chapter 5, supra.

7. For present emergency legislation see Chapter 4, note 16.
8. Sec. 55b, National Defense Act.

9. 30 December 1931.
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CHAPTER 8 - SELECTEES OR INDUCTEES

Declaring it to be imperative that the persomnnel of the
armed forces of the United States be increased and. trained, Cong-
ress enacted the Selective Training and Service Act of 191;0.l The
act, as amended, in general provides for the registration2 for
military tralning and service in the land and naval forces of the
United States of all male citlzens and residente of the Uﬁited
States between the ages of 18 and 65 and for the training and serv-
ice, with dertain exceptions3 of those between 18 and 45.

Sectlon 3a of the act provlides that, except in time of
war, the maximum number in training and service should be 900,000
but the limitation was later suspended before the entry of the
Unlted States into the present wa,r.)4 Except when Congress de-

clares that the national interest is imperiled, a minimum period

1. Act 16 September 1940 (54 Stat. 885; 50 U.S.C. 301; M.L.
1939, Sup. II, sec. 2225-1).

2. With certain exceptions, e.g., members of land and.naval
forces and reserve components, diplomatic representatives,
etc.

3. See, for example, Chapter 2, note 3(c), supra. -Deferred
classifications are provided for the Vice Pre: ,President of the
United States, the Governors of the states, members of state
and Federal legislative and Judiclal bodles, ministerse of
religion, and others.

4. Act 18 August 1941 (55 Stat. 628; 50 U.S.C. 359, M.L. 1939,
Sup. II, sec. 2227-9).
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of 12 consecutlive months of training and service is prescribed,
with subsequent transfer to a reserve component carrying with it
the 1iability for further service.”

Those inducted for training and service under the act
receive the same pay, allowances, pensioﬁs, disaebllity, death
compensation and other benefits as are provided for other enlist-
ed men of like grade and length of service of the component to
which assigned.

The President 1s authorized to establish a Selective
Service System and to prescribe rules and regulations for the
selection of men for induction and training under state quotas
and for the deferment of essential workers, persohs with depen-
dents, and certain students.

Under certaln conditions, selectees who leave deslignated

permaneﬁt positions of employment may be reinstated in them or

5. Rellef from 1iability for further service in a reserve com-
ponent is provided under certain circumstances. Sec. 3c,
Selective Training and Service Act of 1940.

6. Sec. 5g of the act provides that those who, by reason of
religious training and belief, are conscientiously opposed
to combatant training and service, may, upon upholding of
their claim for exemption from such service, be inducted and
assigned to noncombatant service. Those found to be con-
sclentiously opposed to participation in noncombatant serv-
ice, way, in lieu of induction for training and service, be
assigned to work of national importance under civilian direc-
tion.
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in ones of like seniority, status and pay upon conclusion of their
' military service. The benefits of the Soldiers' and Sailors'
" Civil Rellef Aét of 191&0,7 as amended, are avallable to those In

service after 17 October l9h0;8_

CHAPTER 9 - OFFICERS APPOINTED IN THE
ARMY OF THE UNITED STATES

The act 22 Septemberjl9hl,l authorized the President,
during the present emergency, to app01nt quélified persons as
temporary 6fficers in the Army of the'ﬁnited States without ap-
ﬁointing them in any particular component. The officers are com-
missioned in the Army of the United States, and they may be ordered
.into the active military service for periods of -time’prescrided

by the President.Z

Appointments in grades below that of brigadier general

To Acf 17 00t0bér_l9h0 (54 stat. 1179; 50 U.S.C. 510; M.L.: 1939,
Sup. II, sec. 2230). See Part XIV.

8. For service prior to that date, section 13 of the act made
avallable certain benefits of the Soldiers' and Sailors’
Civil Relief Act, approved 8 March 1918 (4o sStat. 440).

1. 55 Stat. 728; 10 U.S.C. 484 note; M.L. 1939, Sup. II, sec.
2160a; see Chapter 1, note 5, supra.

2. Regulations governing appointment are found at 6 F.R. 5660
and 5823; also see AR 605-10, 30 December 1942.
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are made by the President alone, those in that grade and above, by
and with the advice and consent of the Senate. The appointments
may be vacated by the President at any time and, if not sooner va-
cated, continue for the duration of the present emergency and 6
months thereafter. The officers commissioned under the provisions
of this act receive the same pay and allowanpes and are entitled to
receive the same rights, privileges, and beneflts as members of the
Officers'.Reserye Corps? of the same grade and length of service.4
CHAPTER 10 - MEN ENLISTED IN THE
ARMY OF THE UNITED STATES

The act 14 May 1940l provides that in time of war or
other emergency declared by Congress all enlistments in thé active
" rilitary service of the United States are to be in the Army of

the United States, without specification of component. The en-

3. BSee Chapter'6, supra.

b, By act 7 July 1943 (Public Law 114, 78th Cong.; Bull. 14, WD,
16 July 1943), the act 22 September 1941, was amended to pro-
vide that no warrant officer temporarily appointed as a com-
missioned officer under the act 1s to have his pay and allow-
ances reduced below the amounts payable to him at the time of
his appointment. '

1. Adding par. 15 to sec. 127a of the National Defense Act (5h
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listments are for the duration of the war or emergency and six
months thereafter, unless sooner terminated by the President.
Eligibility for such enlistments is limited to persons
not less than 18 years of age and otherwise qualified uhder regu-
lations prescribed by the Secretary of War. The act also provides
that, as long as personnel enlisted in the Army of the United
- States, or 1n any of its components, continue in military service,
they may be assigned to duty with any unit of the Army of the
United States and may be transferred from one unit to another

wlithout regard to the component status of the units involved..2

CHAPTER 11 - WOMEN'S ARMY CORPS

By the provisions of act 1 July l9h3,l there was es-
tablished "in" the Army of the United States, as a "component"

thereof,2 the Women's Army Corps. The period of existence of the

2. See Chapter 1, note 6, supra.

1. Public Law 110, 78th Cong.; Bull. 12, WD, 7 July 1943. Sec-
tion 5 of the act provides for the repeal of the act which
. created the Women's Army Auxiliary Corps (act 14 May 1942,
56 Stat. 278; 10 U.S.C. 1707; M.L. 1939, Sup. II, sec. 2285-1),
except section 11 thereof (disability benefits based on former
status), effective "on the last day of the second calendar
month following the date of approval" of the act.

2. The predecessor Corps was organized for noncombatant service
"with' (sec. 1 of the earlier act) and was not a "part" of the
Army (sec. 12, id.). SPJGA 354.01, 2 June 1942; SPJGA 354.01,
14 July 1942.
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Corps is the duration of the present war and six months thereafter
or such shorter perlod as Congress or the President may prescribe.

The commissioned officers are women appointed asg offi-
cers in the Army of the.Uhited States under the provisions or the
act 22 Septem.ber-19hl,5 and ordered into the ‘active milltary serv-
ice. The enlisted personnel are enlisted in the Army of the |
United States under the act 14 May 19140,4 and, on tﬁe date of en-
listment, must be cltizens of the United States between the ages
of 20 and 50 years. The commlssioned and noncommlssioned officers
exerclise command only over women of the Corps and other members of
the Army of the United States specifically placed under their

command.

3. See Chapter 1, note 5, supra; also Chapter 9, supra; and
Part VI, Chapter 1, infra.

4, See Chapter 1, note 6,. supra; also Chapter 10, Era, and
Part VI, Chapter 2, infra.



ADDENDA

Page V - 34, note 4. o, :
Draft of the National Guard prior to 1933. At the time of the
Spanish-American War, regiments of orgenized militia were permitted
to volunteer and be inducted as units into the Volunteer Army of
the United States. When the members of a regiment enlisted as a
body, the governors of the several states and territories were
authorized to appoint the officers as officers of the same unit
in the Volunteer Army. Sec. 6, aot 22 Apr. 1898 (30 Stat. 361).
The National Defense Act of 1916 empowered the President to draft
the National Guard into the militery service of the United States
and to commission the officers in the Army of the United States,
to serve for the duration of the war, whenever Congress should.
“authorize the use of troops in excess of those of the Regular Army.
Sec. 111, act 3 June 1916 (39 Stat. 211). 'Specific Congressional
‘authorization was contained. in the Selective Draft lew of 1917.
Sec. 1(2), act 18 May 1917 (40 Stat. 76). Pursuant to the authority
' 80 confarred, the President called the National Guard into Federal
service and drafted it into the Army of the United States. Pr_oclama-
tion of 3 July 1917 (40 Stat. 1681). . For the history of militia
legislation generally, see Wiener, “The Militia Clause of the Con~
stitution," 54 Harv. L. R. 181 (1940).

Page V - 47.

: Enlisted Reserve Corps. Current procedures governing enlistment
in, transfer to, call to aotive duty from, discharge from, and reports
of status of the Enlisted Reserve Corps, are set out in Cir. 117, WD,
22 Mar. 1944.
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CHAPTER 1 - COMMISSIONED OFFICERS

1. Original Appointment.

/

During the period of the war practically all original
appointments are being made in the Army of the Uriited States, with-
out appointment in any particular component, under the provisions
of the act of 22 September 19h1.l Appointments under this stat-
ute are temporary and are effective for the duration of the war and
6 months thereafter, unless sooner terminated.®

Although the National Deferise Act, as amended, provideé
that in "time of war * * % persons appointed as officers, shall be
appointed end commissioned in thé Army of the United S’cat.es",3 The
Judge Advocate General has ruled that this prowision does not set
out the exclusive manner for the appointment of commissioned of-

ficers in time of war.

Regular Army. Original appointments in the Regular Army

are limited in number to the filling of vacancies within the total

1. 55 Stat. 728; 10 U.S.C., Sup. I, 484; M.L. 1939, Sup. II, sec.
2160a.

2. Par. 3, AR 605-10, 30 Dec. 1942,

3. Par. 7, sec. 1275, National Defense Act, as amended; 10 U.S.C.
513; M.L. 1939, sec. 289. :

4. JAG 210.1, 5 Sept. 1941; JAG 351.1, 30 Dec. 19h1.
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commissioned'étrength authorized by Congress, and must bg made
from the groups specified in section 2he of the National Defense
Act, as amended. There are general regulations5 which govern the
original appointment of officers in all the arms and services of
the Regular Army except the Medical Department, Chaplains, and the
Judge Advocate General's Department. Under current War Department
Policy; the appointment Qf officers in the Regular Army, with
certain exceptions, has been‘suspended for the duration of the'war§

Officers' Reserve Corps. The Officers' Reserve Corps

was set up tobprovide a reserve of officers avallable for military
service when needed, and consists of officers commissioned in
sectipns corresponding generally to the various arms and services
--0f the Regular Army. Appointments are for a perlod of 5 years, but
an appointment in force at the outbreesk of war or made in wartime,
will continue in force until 6 months after the termination of the
war, .should the 5-year period terminate prior to that time. The
general regulations go#erning the Officers' Reserve Corps, includ-
ing original appointments, are found in AR 140-5. The special
requirements pertaining to each sectidn of the Offlcers' Reserve

Corps are set forth in the appropriate Army Regulations (AR 1L40-22

5. AR 605-5, 8 Dec. 193h.

6. Sec. I, Cir. 121, WD, 17 May 1943.



to 140-39, inclusive).

National Guard of the United States. Appointments in

the Natlonal Guard of the United States are dual status sppoint-
ments. All Federally recognized officers.of the National Guard

of a State, Territory, or the District of Columbia, aré eligible
for appointmeﬁt in the National Guard of the United States in
grades corresponding to those in which they are Federally recog-
nized in the National Gua.rd.7 Conversely, appointments to commis-
sloned grade in the National Guard of the United States are re- '
stricted to Federally recognized National Guard personnel.

Thé term of every appointment in the National Guard of
the United States is coextensive with the officer's Federally rec-
ognized status in the National Guard,8 and upon'withdrawal of Fed-
eral recognition he is to be discharged from the National Guard
of the United States.9 An appointment In force at the outbreak
of war continues in force until 6 months after the termination of

the war.lo The general regulations governing appointments in the

7. Sec. 73, National Defense Act, as amended (32 U.S.C. 1ll13a;
M.L. 1939, sec. 12664).

8. Sec. 38, National Defense Act, as amended (32 U.S.C. 19; M.L.
1939, sec. 1266b); par. 10, AR 130-15, 3 Nov. 1942, ’

9. Sec. 77, National Defense Act, as amended (32 U.S.C. 11lh; .
M.L. 1939, sec. 1287). '

10. Sec. 38, National Defense Act, as amended; see footnote 8,
supra.



National Guard of the United States are found in AR 130-15.

Army of the United States. Inasmuch as most original

appointments made during the period of the war are temporary ap-
polntments in the Army of the United States, attention should be
directed to certain general aspects of apbointment under the act
of 22 September 1941.,ll

The act of 22 September 1941, provides generally that
temporary appointments as officers in the Army of the United
States may be made, under such regulations as the President may
prescribe, from among qualified persons without appointing such
persons to any particular component of the Army of the United
States. The regulations which have been prescribed are those set
out in AR 605-lOal? The act further provides that such appoint-
ments in grades below that of brigadler general shall ﬁe made by
the President alone; general officersl5 are appointed by the
President with the advice and consent of the Senate. In the
absence of the mentioned statutory provision, all appointments

now being made under the act, inclﬁding appointments of graduates

11. 55 Stat. 728; 10 U.S.C., Sup. I, 484; M.L. 1939, Sup. II,
‘sec. 2160a. '

12. 30 Dec. 1942.

13. The term "general officer" denotes an officer of the rank of
’ brigadier general or above; "fleld officer" refers to an of-
ficer of the rank of colonel, lieutenant colonel or major;
- and "company officers"” are captains and lieutenants. See
SPJGA 1943 /2687, 12 Feb. 1943.



of officer candidate schools, yould require the approval of the
Senate under the Unlted States Cons;titution,,ll‘L The act provides
that any appointment msde under its provisions may be vacated at
any time by the President, and if not sooner vacated will continue
during the present emergency and 6 months thereafter. The act
further provides that officers appointed under its provisions
shall receive the same pay and allowances and be entitled to the
same rights, privileges, and benefits as members of the Officers’
Reserve Corps of the same gradeband length of active service.

An appointee must be a cltizen of the United States or
of the Philippine Islands,.or a cltlzen of a co-belligerent or
friendly country who otherwise possesses the same qualifications
as a citizen of the United States, between the ages of 18 and 60

years.l5

Under the National Defense Act, as amended, an officer
holding a permanent commission in the Regular Army may be appointed
to a higher temporary grade in the Army of the United States in

time of war or national emergency determined by the President,

1k, Const., art. II, sec, 2. Under this provision Congress may
vest the appolntment of such inferior officers as it thinks
proper 1n the President alone; otherwlse the appointment of
officers of the United States must be with the advice and

consent of the Senate.

15. Par. 6, AR 605-10, 30 Dec. 1942.



without vacating his permanent appointment in the Regular Army.l6

Similarly, under the act of 22 September l9hl,l7_a Reserve officer
or a National Guard officer may be appointed to a higher or lower
temporary grade in the Army of;the United States, without thereby
affecting his regular appointment in the Officers' Reserve Corps
or the National Guard of the United States, as the case may be.

2. Acceptance of Appointment; Oath

An appointment as a commissioned officer is not effective
unless the tender of appointment is acceptedo1

The Revised Statutes prescribe a form of oath to be taken
by any person who "{s elected or appointed to any office of honor
or trust under the Goverrnment of the United States" before entering
.upoh the duties of his office.2 The execution and forwarding of
the oath is the usual manner of indicating acceptance of a tendered
appointment. An appointment can, however, be accepted even though

‘the oath is not executed. Any act evidencing the intent to accept

16. Par. 7, sec., 127a, National Defense Act, as amended (10 U.S.C.
513; M.L. 1939, sec. 289).

17. 55 Stat. 728; 10 U.S.C., ‘Sup. I, 484; M.L. 1939, Sup. II, sec.
2160a. |

1. JAG 241.19, 5 Feb. 1919; Dig. Op. JAG, 1912-L40, sec. 121 (1).

2. R.S8. 1757 (5 U.S.C. 16; M.L. 1939, sec. 118).



Vi -9

the appointmgnt 1s sufficlent to constitute a wvalid acceptance.3
Entering upon and performing the dutlies of the office are deemed
to effect a valld acceptance by conduct:)’L
The fact that an appointment can be effected without the
statutory oath, does not mean, however, that the oath can be ignored.
The executlon of fhe oath remains a condition precedent to the
officer's right to receive the pay and allowances of the office.”
When an appointment has been accepted informally by entry
upon duty, the oath, when subsequently taken, relates back to the
date of entry on duty and entitles the appointee to full pay and

allowances for. the intervening periodu6

3. De Pacto Officers

An individual may undertake to perform the duties of a
commlssioned grade under apparentiy proper orders, and 1t may later
develop that the orders were improper because the individual did
not have a valid appointment to the grade in question. What status
can be accorded an individual for the periocd during which in good

faith he performed the duties of the commissioned grade without in

3. JAG 210.1, 21 Apr. 1923; Dig. Op. JAG, 1912-40, sec. 121.(1).
4. SPJGA 013.1, 14 July 19k2.
5. SPJGA 013.1, 14 July 1942; 21 Comp. Gen. 817.

6. 21 Comp. Gen. 817; MS. Comp. Gen. B-23168, 16 Feb. 1942;
I Bull. JAG 50, sec. 1342, .
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fact holding & valid appointment thereto? Particularly, what are
his rights to the pay and allowances of the grade?

A retroactive apﬁointment cannotvproperly be made. An
order which purports to make an appointment effective on a date
prior to the issuance of the order is voidol In the absence of
express statutory authority, nelther administrative nor executive
action can give retroactive effect to the appointment of an officer
80 as to entitle him to the pay and allowances of the office as of
a date prior to the actual appointm.ent,2

Such an individual may, however, be regarded as a de
facto officer in the grade in guestion. The requirements are that
he occupy the office and discharge its duties in good faith, and
with every éppearance'of acting with authority; he must not be a
kmere intruder or‘usurper°5

A de facto officer may retein such compensation as has
“been paid him for services actually rendered in the office, pro-
vided it does not exceed the rate of pay prescribed for the de

Jure grade o<:c:upied.)4 It is settled, however, that a de facto

1. Dig. Op. JAG, 1912, p. 277.

2. MSL-Compc Gen. B-29430, 2 Feb. 194%; II Bull. JAG T4, sec.
1342,

3. United States v. Royer, 268 U.S. 394.

4. United States v. Royer, 268 U.S. 394; SPJGA 1942/2083, 21 May
1942; T Bull. JAG 71, sec. 2220-1 (6).
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officer who has not been paid cannot recover compensation for his

5

gervices.

4. Posthumous Appointments

The power to make posthumous eppointments exlsts only as
it i1s auwthorized by statute.

By act of 28 July 19142,l Congress made provision in cer-
taln situations for the posthumous appointment of deceased mili-
tary personnel to commissioned or noncommissioned grades. Four
distinct situatlons are covered by the separate sections of  the
act:

Section 1 authorizes issuance of an appropriate commis-
sion in’the name of any enlisted man who, while in the military

service after 8 September 1939, was duly appointed to a commis-

sioned grade, but was unable to accept the appointment by reason of
his death In line of duty.

Section 2 authorizes issuance of an appropriate appoint-
ment and commission in the name of any enlisted man who, while in
the military service after 8 September 1939, succeesful%y completed

the course at a training.school for officers and was recommended

5. Mechem, Public Offices and Officers, sec. 331; JAG 154, 1k Nov.
1941; JAG 210.451, 30 Oct. 1941.

1. 56 Stat. 722; M.L. 1939, Sup. II, sec. 150.
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’for appointment to a commissloned grade by the officer commanding
ﬁhe school, but was unable to receive or accept such appointment
by reason of his death in line of duty.

Section 3 authorizes 1ssuance of an appropriate commis-
sion In the name of anyone who, while in the gervice after 8 Sep-

tember 19%9, was officlally recommended for appdintment or promo-

tion to a commissioned grade, which recommendation was duly approved

by the Secretary of Wér, but was unable to recelve or accept such

appointment or promotion by reason of his death in line of duty.
Section 4 authorizes issuance of an appropriate warrant
in the name of any enlisted man who, while in the service after

8 September 1939, was officlally recommended for appointment or

promotlon to a noncommissioned grade; but was unable to receive or
accept such appointment by promotion by reason of his death in line
of duty.

In addition to special requisites peculiar to each of
the four sedtions of .the statute, there are certain general requi-
sites common to all four sections:

(a) The appointee must have been in the military service
of the United States.

(b) The requisite steps preliminary to appointment (differ-
ing with each of the four sections) and the appointee's
death must have taken place after 8 September 1939.
This 1s the date on which the President proclaimed the
existence of a "limited emergency".

(c) The appointee's death (intervening to prevent hia
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acceptance of the appointment) must have occurred
in line of duty.

5. Relatlve Rank

Relative renk as between two or more commissioned offi-
cers may have éignificance in determining seniority, for purposes
of command, promotlon or social amenities.

The rules as to relativé rank have been clarified in

some degree by a recent.statute1 enacted by the 77th Congress,

amending sectlon 127a of the National Defense Act.2 As now amen-

ded, the elghth paragraph of this sectlon reads:

" % % % Unless speclal assignment is made by
the President under the provislons of the one hun-
dred and nineteenth article of war, all officers in
the active service of the United States in any grade
shall teke rank according to date, which, iIn the
case of an offlcer of the Regular Army, is that sta-
ted in his commission or letter of appointment, and,
in the case of a reserve officer or an officer of
the National Guard celled into the service of the
United States, shall precede that on which he is
placed on active duty by a period equal to the to-
tal length of active Federal service and service
under the provisions of sections 94, 97, and 99 of
this Act, which he may have performed in the grade
in which called or any higher grade. When dates of
rank are the same, precedence shall be determined
by length of active commissioned service in the
Army, which shall include all time. served on active
duty as a commissioned officer in the Federal ser-

1. Act)lh Dec. 1942 (56 Stat. 1051; M.L. 1939, Sup. II, sec.
293).

2. Par. 8, sec. 127a, Natlonal Defense Act, as amended (10 U,S.C.
511; M.L. 1939, sec. 293).
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vice, and commissioned service under provisions

of sections 94, 97, and 99 of this Act. When length
of such service is the same, officers of the Regu-
lar Army shall take rank among themselves accord-
ing to their places on the promotion 1list, preced-
ing reserve and National Guard officers of the same
date of rank and length of service, who shall take
rank among themselves according to age."

Three general rules are thus used successively in deter-
mining relative rank of officers of the same grade in active ser-
vice, 1n the absence of special assignment of command made by the
President under Article of War 119.3' The rule applied first 1s
"date of rank". No difficulty is presented in the case of a
Regular Army officer on the active list; the statute clearly
fixes his "date of rank" as that stated in his commission or let-
ter of appointment. The "date of rank" of a Reserve officer or
National Guard officer is determined by fixing a date preceding
the date he is placed on active duty by a period equal to the
total length of his active Federal service and service under the

provisions of sections 94, 97, and 99 of the National Defense Act,

performed in the same or a higher grade.

’

5. The powers conferred on the President by Article of War 119
have been delegated by the Secretary of War, acting for the
President, to certain commanders. Sec. III, Cir. 120, WD,
12 May 1943,

4, For example, Captain X (Inf.-Res.) is ordered to active duty
on 1 Oct. 1943, in the grade of captain. He had previously
gerved a total of 30 days Iln active Federal service in the
same grade. His "date of rank" is 1 Sept. 1943.
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The statute provides no means of computing the "date of
rank" of a retired Regular Army officer who has been recalled to
active duty. Manifestly it was not intended that such a retired
~ officer should have the same "date of rank" as if he had been
serving on the active list without interruption. The Judge Advo-
cate General has expréssed the opinion that the "date of rank" of
retired officers should be fixed according to the length of prior
active commissioned service performed in the grade in which called
to active duty, including service under temporary appointment to
any higher gradeo5

If the "date of rank" of two officers is the same, the
second test 1s applied--length of active commissioned service in
the Army. Regular Army officers may count total commissioned ser-

vice, in any grade. Reserve officers and National Guard officers

may count only the period of time they have served on active Fed-

eral duty as a commissioned officer, in any grade, plus, in the
cagse of a National Guard officer (by virtue of the act of 14
December 1942), commissioned service under the provisions of sec-
tions 94, 97, and 99 of the National Defense Act, as amended.

If "date of rank"” and length of active commissioned ser-
vice of two officers are both the same, the third general rule

governs: Regular Army offlicers outrank Reserve and National Guard

5. JAG 210.725, 27 May 1941.
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officers and take rank among themselves according to their places
on the promotion 1li1st; Reserve and National Guard officers take
rank among themselves according to age. .Retired Regular Army
officers who have been recalled to active duty will take rank
among themselves by order of original entfance into the Army, when
their dates of rank and length of active commissioned. service are
the same.

Temporary officers, Army of the United States, who are
commissloned under the act of 22 September 191&1,7 take rank in the
same manner as Reserve officers.8

The rapid expansion of the air forces in recent years,
and a special temporary promotion policy in the Air Corps made
necessary thereby, gave rise to several troublesome problems of
relative rank. The act of 16 February l9h2,9 is the most recent
Congressional attempt to ﬁllow for relatively rapid promotion in
the Alr Corps without undue discrimination against the officers of
other branches of the Army. Under this statute, an officer may be

appointed to "higher temporary grade" while assigned to duty with

6. Ppar, hg, AR 600-15, 10 Dec. 1941,

7. 55 Stat. 728; 10 U.S.C., Sup. I, 484; M.L. 1939, Sup. IT, sec.
2160a.,

8. Par. 20, AR 605-10, 30 Dec. 19h2.

9. 56 Stat. 94; M.L. 1939, Sup. II, sec. 2160c.
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the Alr Corps "without vecating his existing commission" in ‘the:
Regular Army, Officers' Reserve Corps, National Guard of the
United States or Army of the United States. Offlcers so appointed

to higher temporary grades teke rank within the Alr Corps from the

date stated in thelr letters of appointment to such grade; but

throughout the Army at large, they take rank in such higher tem-~

porary grade after officers holding such grade pursuant to appoint-
ment under a statute applicable to the Army at large.lo -
6. Promotion |

Promotlon in permanent grade in the Regular Army oper-
ates only in accordance with a system of promotion by seniority
as prescribed by statute. Vacancles In grades ﬁelbw that of
brigadler general must be filled by the promction of officers in
the order in which they stand on the promotion list, without re-

gard to the branches In which they are cqmmissioned.l with a few

10. SPJGA 1943/4160, 6 April 1943; II Bull. JAG 165, sec. 2160c.
‘For example, assume that officers A and B, both captains on
duty with the Alr Corps, have that rank in the AUS; that
Captain A was promoted to Major AUS-AC on 1 March 1942, and
to Major AUS on 1 July 1942; that Captain B was promoted to
Major AUS on 1 June 1942. Major B is senlor to Major A in
the Army generally except within the Alr Corps where Major A
is senior to Major B.

"1, Sec. 2kc, National Defense Act, as amended (10 U.S.C. 552;
M.L. 1939, sec. 27h4).
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exceptlons, all Regular Army officers on the active list in the
grades of second lieutenant to colonel, inclusive, are promotion
list officers-.2 The statutory system of promotion in permanent
grade of promotion list officers prescribes, for example, 3 years'
continuous service for promotion to permanent grade of first lieu-

tenant; 10 years' continuous service for promotion to permanent
3 .
L

grade of captain. No examination other than a physical examina

tion is required,’ and if the officer fails in his physical exam-
_ination and is found incapacitated for service by reason of phys-
ical disability contracted in line of duty, he is retired with
the rank to which his seniority entitles him to be prom.oted.5

A rigid system of promotion which is based on seniority
becomes lnadequate in time of emergency to meet the needs of a
greatly expanding army. During the present emergency there 1s in

effect a special system of temporary promotions, announced by the

War Department, which 1s applicable to all officers of the Army of

2. Sec. 1, Army Promotion Act of 31 July 1935 (49 Stat. 505; 10
U.S.C. 553a; M.L. 1939, sec. 283). These exceptions are .
officers of the Medical Department, Chaplains and professors
of the Unlted States Mllitary Academy.

3. 10 U.S.C. 552a; M.L. 1939 and Sup. II, sec. 27h.

4. Sec. 2kc, National Defense Act, as amended (10 U.S.C. 556;
M.L. 1939, sec. 276).

5. Sec. 3, act 1 Oct. 1890 (26 Stat. 502; 10 U.S.C. 556; M.L.
1939, sec. 22ka).
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the United States,6 The criterla specified for such temporary
promotions are fitness and capaclty for the duties and responsi-
bilities of the next higher grade for which a position vacancy
exists.! Certain general requlrements have been announced govern--
ing the minimum periods of time in grade required and the submils-
slon of recommendations for promotion.8

A promotion to a higher grade constitutes a new appoint-
ment to another office. This 1s true of temporary as well as per-
manent promotions.9 There is, accordingly, the same requirement
of acceptance as 1n the case of an initial appointment.lo Since.
a new offlce 1s involved, the necessity for taking the ocath of
office prescribed by section 1757 of the Revised Statutes,ll must
be consldered.

The Comptroller Genéral has construed section 1757 as

requliring a new oath of office of an officer promoted to a higher

6. Cir. 161, WD, 26 May 1942, as modified by sec. III, Cir. kLl7,
WD, 23 Dec. 1942; Cir. 157, WD, 9 July 1943; Cir. 169, WD,
2h July 1943; Cir. 185, WD} 17 Aug. 1943.

7. 8ec. IIT, Cir. 417, WD, 23 Dec. 1942.

8. See footnote 6, supra.

9. Par. la, AR 35-1660, 10 May 1939, as changed by sec. II, Cir.
142, WD, 1942. '

10. SPJGA 210.2, 12 June 1942.

11. 5 U.S.C. 16; M.L. 1939, sec. 118.



grade as a condition precedent to his being paid the emoluments

12

of the higher grade. The harshness with which the dual require-

‘ments of acceptance and taking of a new oath operated in practical
effect in overseas theatres, was brought into sharp focus recently

when gquestion arose as to how the promotion of certain Signal

Corps officers interned in Japan might be accomplished.13

The situation led to the passage by Congress of the

h

act of 14 October l9l+2,l which provides that every officer pro-

moted to a higher grade at any time after 7 December 1941,

"% % ¥ ghall be deemed for all purposes to have
accepted hls promotion to hlgher grade upon the date
of the order announcing it unless he shall expreasly
decline such promotion, and shall receive the pay

and allowances of the higher grade from such date
* % ¥ "

12. 4 Comp. Gen. 845; 24 Comp. Dec. 547.

13. SPJGA 210.2, 12 June 1942. In this opinion, The Judge Advo-
cate General concluded that the promotions might be made,
but that in order for them to become effective, the officers
concerned would have to be notified of thelr promotions and
transmit thelr acceptances through officials of some neutral
power. Expressing disagreement with the construction placed
by the Comptroller General on section 1757 as requiring a
new oath before the promoted officer could recelve the pay
of the higher grade, The Judge Advocate General was never-
theless bound to accept this ruling. Since officialg of
neutral powers could not administer the required oath, there
was no way for the interned officers to qualify for the pay
of the higher grade.

4. 56 Stat. 787; 10 U.S.C., Sup. II, 558; M.L. 1939, Sup. II,
sec. 276a.
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The same act further provides:

"% % % No such officer who shall have subscribed
to the oath of office required by section 1757, Re-
vised Statutes, shall be required to renew such oath
upon his promotion to a higher grade, if his service
after the taking of such an oath shall have been
continuous." ‘

Within the provisions of the quoted statute, & promotion
takes effect immediately upon its announcement, acceptanc: being
presumed, without the delay previously incident to notification
and acceptance. Thé officer becomes immediately entitled to the
pay and allowances of the higher grade to which he has been pro-
moted. His right to receive the emoluments of the higher grade
18 not conditioned upon his execution of a new oath of office.

In the relatively rare instances where the officef's service may
not have been continuous since his last executlon of an oath, a
new oath will still be required sometime during the term of office;
but even in such Instances, 1t does not éppear that the taking
of the new oath can be deemed a condition precedent to receiving
the pay and allowances of the higher grade.

T, Retiremggﬁ |

The status of retirement islheld only by Regular Army
officers° It is not a menner of separation from the service. An

officer on the retired list remains an officer of the United
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States,l He is always subJect to recall to active duty.2

There are a varliety of methods by which a Reguler Army
officer on the active list may be placed on the retired list.
Some are a matter of statutory right on the officer's part;> some
are compulsory and mandatory by s.tza.tui',e;)1L others rest within the
discretion of the Preéident.5

When a Regular Army officer appears to be incapable of
performing the duties of his office by reason of physical or men-
tal disablility, the matter is the proper subject of Inguiry by an
Army retiring board.6 If a retiring board finds that the officer

is incapacitated for active service as the result of an incident

1. Par. 21, AR 605-245, 17 June 1941.

2. Secs. 40Ob, 55c, 127a, National Defense Act, as amended. The
act of 18 August 1941 (55 Stat. 627; 50 U.S.C., Sup. I, 356;
M.L. 1939, Sup. II, sec. 2227-6), removed previously exist-
ing restrictions on peacetime recall of retired officers to
active duty.

3. 8See pars. 1-3, AR 605-245, 17 June 1941. For example, a
Regular Army officer with 40 years' service has a statutory
right to be placed on the retired list and receive retirement
pay on the basis of 75% of active duty pay. The statute is
not self-executory, and retirement is only granted upon
application therefor.

4. See pars. 9-12, AR 605-245, 17 June 1941. For example, re-
tirement is by statute mandatory at 64 years of age.

5. See pars. 4-8, AR 605-245, 17 June 1941.

6. Par. 12, AR 605-250, 1 June 1943,
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of sérvice, and such decision 1s approved by the President, the
officer is retired from active service and placed on the list of
retired officers.! If the board's finding 1s that the incapacity
is not the result of an incident of service, and its decision is
approved by the President, the officer is retired from active
gervice and placed on the retired list, or "wholly retired", as
the President shall determine.8 An officer "wholly retired" from
the service becomes a civilian.9
During the present emergency, Regular Army officers
are not being retired for physical disability if they can qualify
for "limited service", except in those situations where retirement
is made mandatory by law. With experience demonstrating the prac-
ticality of using limited service officers in active military
service, the provisions of AR 605-2L45, so far as they pertain to
the retirement of officers of the Regular Army, have been sus-
pended during the emergency, except for those officers: (1) who

are incapacitated and unfit for limited service duty; or (2) whose

7. R.S. 1251; 10 U.S.C. 933; M.L. 1939, sec. 32k.
8. R.S. 1252; 10 U.S.C. 934; M.L. 1939, sec. 32k4.

9. Par. 21, AR 605-245, 17 June 1941; Miller v. United States,
19 Ct. C1l. 338; 19 Op. Atty. Gen. 202. So, while it is
“generally true that "retirement" in the Army does not mean
separation from the service, an exception exists in the case
of an officer "wholly retired" on the basis of retiring
board findings.
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,rétirement is mandatory‘byvlaﬁ under the provisions of AR 605-245
or the act of 29 July 1941.lo \

Regular Army officers may also be placed on the retired .
list through a statutory procedure deéigned to vitalize the active
list:by the removal of inefficient or incompetent officers. A
rather cumbersome procedure to accomplish this purpose 1s provided
in section 24b of the National Defense Act, as amended, involving
the annual classiflcation of Regular Army officers into Class A
(for retention in active service) and Class B (for retirement or
discharge),ll Under that procedure, however, no officer could
finally be classified in Class B until he had been given an
opportunity to appear before a court ofbinquiry.lgv The exigencies
of wartime required the more'expeditious procedure provided'by
the act of 29 July 19hl.13 This act suspends the operation -of

section 24b for the duration of the emergency and makes every

10. Cir. 82, WD, 24 March 1943.

11. Sec. 24b, National Defense Act, as amended (lO U.S.C.. 571;
M.L. 1939, secs. 141, 225).

12. The regulations which govern classifiication under section
2kb of the National Defense Act, are set out in AR 605-200,
6 Feb. 1935. Courts of inquiry are statutory boards offi-
cers; thelr composition, powers and procedure are prescribed
in Articles of War 97 to 103, inclusive, and AR 600-300, 23
May 1927.

13. 55 Stat. 606; M.L. 1939, Sup. II, sec. 2162a
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Regular Army offilcer subjJect to removal from the active list upon
the recommendation of a board of general officers appolnted by
the Secretary of War. Officers removed from the active list in
accordance with the new procedure, who have completed seven or
more years of commissioﬁed service, are placed on the retired
list; those with less than seven years of commissioned service
are honorably discharged.

Officers of the Army of the»Uhitéd States, other than.
the Regular Army, are not eligible for retirement or retired
status. Recent legislation, however, accords to officers other
‘than those of the Regular Army, who suffer disability or death
in line of duty while in acti#e Federal service, the same pensions,
retirement pay-and hospital benefits as are provided by law for
Regulaf Army officers of corresponding grades and length of serv-
ice,lu The distinction between retirement and entitlement to
retirement pay has been clearly recognized.15

Officers who have submitted resignations for the good

of the service or who are to be discharged under conditlons other

14, Sec. 5, act 3 April 1939, as amended (10 U.S.C. Sup. I, 456;
M.L. 1939, Sup. II, sec. 1117); and sec. 1, act 26 Sept.
1941 (10 U.S.C. Sup. I, 456a; M.L. 1939, Sup. II, sec. 1117).

15. M™There is no statutory provision authorizing the retirement,
ag distinguished from entitlement to retirement pay, of offi-
cers of the reserve components." JAG 210.455, 15 June 19k2.
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than honorable, forfeit thelr right to retirement pay under the
act of 3 April 1939.16

Until recently, officers of the Regular'Army,l7 National
Guard of the Unlted States, and Officer's Reserve Corps,18 who
became physically disabled in line of duty while serving in tempo-
rary higher grades, were entitled to retirement pay only upon
the basis of their permanent grades. Temporary officers of the
Army of the United States, on the other hand, when eligible for
retirement pay, were entitled to recelve the retirement pay of
the grade in which they were serving because they held no other
_commission,l9 This anomalous sltuation was corrected by the act
of 29 June 19&3,20 which provides for the payment of retirement
pay to officers of the Regular Army, National Guard of thé Uhifed
States and Ofricers® Reserve Corps upon the basis of thelr higher
temporary grades. Regular Army officers receive the higher grade

on the retired 1list as well as the increased retirement pay.

16. JAG 210.01, 18 Dec. 1941; SPJGA 1942/6181, 29 Dec. 1942.

17. Dig. Op. JAG, 1912-40, sec. 322b; JAG 210.85, 27 Feb. 1920.
The words "the actual rank held by them at the date of retire-
ment" (R.S. 1254; 10 U.S.C. 1025; M.L. 1939, sec. 322b) were
interpreted to mean permanent grade in the Regular Army. '

18. SPJG 210.851, 19 Mar. 19%2.

19. Ibid.

20, Puﬁlic Law 701, 78th Cong.; sec. I, Bull. 12, WD, 7 July
1943,
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8. Separation from the Service

The general methods by which an officer’'s appointment
may be terminated include death, resignation, discharge, dismissal
or dropping from the rolls. In addltion to these methods, certain
appointments are limited as to time. Thus, unless sooner term-
inated, temporary appointments in the Army. of the Unlted States
continue only for the duration of the present emergenCy‘and 6
months thereafter.l Except during the existence of a state of
war, a Reserve officer's appointment terminates upon the expira-
tion of the 5-year term for which he was appointed, unless other-
wise terminated prior there’to.2

a. Resignation. The right of an officer to resign his
commission at pledsure is subject to restrictions growlng out ofi

his military status.5 The War Department may properly refuse to

accept the resignation of an officer's commission in time of war

1. Par. 3, AR 605-10, 30 Dec. 1942; act 22 Sept. 1941 (55 Stat.
728; M.L. 1939, Sup. II, sec. 2160a); sec. 2, act 13 Dec.
191;1 (55 Stat. 800; 50 U.S.C., Sup. I, 132; M L. 1939, Sup.
II, sec. 2228-2).

2. Par. 75, AR 140-5, 17 June 1941. "¥ ¥ ¥* an appointment in
force at the outbreak of war shall contlinue in force until
six months after its termination * * *.," Sec. 37, National
Defense Act,as emended; 10 U.S.C. 358; M.L. 1939, sec. 2161;
sec. 2, act 13 Dec. 1941 (55 Stat. 800; 50 U.S.C., Sup I,
132; M L. 1939, Sup. II, gec. 2228-2).

3. Par. la, AR 605-275, 25 Sept. 1928.
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or when war is imminen’_coh As a matter of current generai policy,
the Department is not favorably disposed toward accepting resig-
nations during the period of the war. Refusal to éccept an offi-
cer's resignation is also indicated when he 1s undér investiga-
tion, under charges, awaiting result of-frial, abgent without
leave, absent in the heands of civil authorities, or in default
with respect to public property or public fundso5
When a resignation is tendered, it will be forwarded
. through channels to the War Department for final action. Until
notified of the acceptance of his resignation, the offlcer re-
mains in the servicej6 Usually acceptance of & resignation will
be effective only upon actual notice to the officer resigningv.,7
Where, however, the accepting authority determines that the cir-

cumstances and the interests of the Government require, the ac-

ceptance can be effective upon constructive notice, 1f so recited

in the acceptance itself,8

4. Par. 1b, id.
5. Ibid.
6. Par. 2, 1d.
7. Par. 1f, id.
| 8. Par. 1f, id. The character of the notice required Wwill ‘in

each case “be recited in the acceptance. Constructive notice
1s all that .1s prescribed where the acceptance is stated to
be "effective on the date of receipt hereof at said officer's
post or station.
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Generally, a mere offer to resign or to tender resigna-
tion 1is revocable at any time before acceptance.9"After a person
has recelved notice of the acceptance of his resignation, however,
a revocation of the acceptance will not restore him to office.l

Reslgnations tendered by temporary officers of the Army
of the Unlted States are required to be submitted in accor&&nce
withfthe,regulations applicable to members of the Officers'
Reserve Corps,lll which prescribe that the resignation be tendered
in letter form, that it be unconditional, and that it contain a
statement of the reasons for which su.bmi,tted..l2

Resignation "for the good of the service". In general

the separation of officers from the service by resignation should
be considered as under "honorable conditions" except when the
resignation is accepted for the good of the service.’” An offi-
cer may be given the opportunity to tender hls resignation as an

alternative to being tried by.court-martial upon charges which, 

9. Par. lc, AR 605-275, 25 Sept. 1928.

10. Mimmack v. United States, 97 U.S. 426; Dig.Op. JAG’ 1912, p.
817; par. lg, AR 605-275, 25 Sept. 1928.

11. Par. 25, C' 7, AR 605-10, 30 Dec. 1942.
12. Par. 72, AR 140-5, 17 June 19hl.

13. Dig. Op. JAG, 1912-40, AR 605-275 (B-1), p. 989; JAG 210.83,
20 Feb. 1919.
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if substantlated, would warrant his dismissal from the service.
An officer who has been recommended for reclassification may sub-
mit hls resignation as an officer of the Army.,lh When misconduct
or undesirable habits or traits of character are involved, a resig-
nation will be accepted by the War Department only when it express-
ly contains the qualifying phrase "for the good of the service".1?
A resignation for the good of the service is similer to the dis-
missal of an officer in that stigma is attached thefeto,.but dis-
glmilar in the sense that it does not carry the penal consequences
which may be attached to a dismissal,l6 Resignations submitted‘
for the good of the service may not, if accepted, be recorded as
under honorable conditions,l7
b. Discharge. Dismissal through court-martial proceed-
ings 1s not the only means by which involuntary separation from
the service of officers can be accomplished. Officers of all com-
ponents of the Army may be involuntarlly separated from the service
by discharge, although the procedures by which the discharge 1s
accomplished may differ according to the component of which the

officer is a member.

14. Par. 1lha, AR 605-230, 9 June 1943.
15. Ibid.
16. SPJGA 1942/619k4, 29 Dec. 1942.

17. Par. 25, C 7, AR 605-10, 30 Dec. 1G42.
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Regular Army. The administrative discharge of Regular

Army officers 1s subject to statutory limitatlons. Whille it 1s
questionable on constitutional grounds whether Congress can val-
idly impose any restrictions on the Presldent's power to remove

mllitary officers,18 the War Department follows the practice of

18. The case of Myers v. United States, 272 U.S. 52, is authority
for the proposition that the President has inherent constlitu-
tional power as the Chlef Executive to remove executive offj-
cers of the Government, without regard to statutory limita-
tions with which Congress may have sought to limit the power
of removal. The rule of the cited case has been held appli-
cable to Presidentlal removal of a member of the board of
directors of the Tennessee Valley Authority, on the ground
the latter was predominantly an administrative arm of the ex-
ecutive department (Morgan v. Tennessee Valley Authority
(C.C.A.) 115 F. 24 990); but the rule does not apply in the
case of members .of agencles such as the Federal Trade Commis-
sion which exercise mainly quasi-legislative and quasi-judi-
cial functions (Humphrey's Executor v. United States, 295
U.S. 602). While the rule of the Myers case has never been
applied to Army officers, 1t has been argued that the reasons
expressed in that case for recognizing an inherent power in
the President to remove civil officers of the executive de-
partments might be applled to military officers, since the
Constitution (art. II, sec. 2) makes the President the Com-
mander in Chief of the Army.

If the latter view were adopted, doubt would be cast upon
the constitutionality of R.S. 1230 (10 U.S.C. 573; M.L. 1939,
gec. 227) which purports to give any officer, dismissed by or-
der of the President, the right to be tried by court-martial
on the charges on which he shall have been dlsmissed, and to
provide that the Presidential order of dismissal would be
voided 1f the offlcer were acqulitted by the court-martial.
Such an extension of the constitutional argument would also
affect the validity of the limltation expressed in Article of
War 118 (originating with the act of 13 July 1866) that in
time of peace no officer shall be dlsmissed except in pursu-
ance of the gentence of a general court-martial.

In Wallace v. United States, 257 U.S. 541, it was held
that nomination and Senate confirmation of a successor
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basing the separation of officers from the service upon the recom-
mendations of boards of officers, in accordance with prescribed
statutory procedure. )

When 1t appears that a Regular Army officer:has become
1ncapacitated and unfit even for limited service duty by reason of
physical disability, the matter 1s referred to an Army retiring
board.l9 Such action will usualli be taken upon the recommenda-
tion of a general hospltal disposition board.
| Reclassification board proceedings are initially appro-
| priate where a Regular Arﬁy officer appears incapable of perform-
ing the duties of his office by reason of such causes as mental
indifference, inaptitude or incompetence. When & reclassification
board recommends the discharge or retirement of a Regular Army’
officer for reasons other than physical.disability and the conven-
ing authority concurs in thé recommendation, a bo#rd of officers
will be convened in accordance with provisions of the act of 29

July 1941.20

18 (eont.)
operated effectively to remove an officer summarily.dismiesed
by the President without court-martial trial but:the Supreme
Court declined to consider the constitutionality of 