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RULE OF LAW HANDBOOK

A PRACTITIONER’S GUIDE FOR JUDGE ADVOCATES
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Although the Center for Law and Military Operations publishes the Rule of Law
Handbook, it is the product of contributions by dozens of authors from a multitude of
agencies, US, foreign, and non-governmental — military and civilian — over the course of
several years. Before CLAMO took over sole publication in 2008, the Handbook was a joint
publication of CLAMO and the Office of the Joint Judge Advocate at Joint Forces
Command. But even that shared publication arrangement inadequately represents the
breadth of contributions from other agencies. It would be difficult to list all who have
contributed to the development of this, the third edition of the Handbook. Official clearance
processes required by some agencies required to ascribe individual authorship credit
makes doing so even less practical. The current editors are indebted to both our past and
current contributors.

The contents of this publication are not to be construed as official positions, policies, or decisions of the United
States Government or any department or agency thereof.
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Preface

Why a Practitioner’s Guide

The Judge Advocate General’s Legal Center and School (TJAGLCS) trains and educates
military, civilian, and international personnel in legal and leadership skills; develops doctrine and
captures lessons learned; and conducts strategic planning in order to provide trained and ready
legal personnel, imbued with the Warrior Ethos, to perform the JAGC mission in support of a
Joint and Expeditionary Force. Within TJAGLCS, the Center for Law and Military Operations
(CLAMO) specializes in the collection of after action reviews (AARs) from Judge Advocates,
paralegals, and other legal professionals recently returned from deployments. These AARs reveal
two constantly re-occurring themes. The first is that commanders naturally turn to their Judge
Advocates to plan, execute, coordinate, and evaluate rule of law efforts. The second is that no
comprehensive resource exists to assist practitioners in fulfilling this task.

It is highly likely that ongoing overseas contingency operations will require the US
military to engage in operations that include a rule of law component as an essential part of the
overall mission. The 2002 National Security Strategy (NSS) mentioned the term nine times. In
the 2006 NSS, the count was sixteen. As the 2002 NSS explains:

America must stand firmly for the nonnegotiable demands of human dignity: the
rule of law; limits on the absolute power of the state; free speech; freedom of
worship; equal justice; respect for women; religious and ethnic tolerance; and
respect for private property.*

The current administration has also underscored its commitment to the rule of law. President
Obama has remarked, “I believe that our nation is stronger and more secure when we deploy the
full measure of both our power and the power of our values, including the rule of law.”

While there is little debate over the need for such a practitioner’s guide, little else in the
rule of law arena garners widespread agreement. There are divergent, and often conflicting,
views among academics, various USG agencies, US allies and even within the Department of
Defense (DOD), as to whether to conduct rule of law operations, what constitutes a rule of law
operation, how to conduct a rule of law operation, or even what the term “rule of law” means. As
in the case of any emerging area of legal practice or military specialty, doctrine is in its infancy,’
official guidance is incomplete, and educational opportunities are limited.

While acknowledging the above challenges, the Judge Advocate General’s Corps
leadership still recognizes the inevitability that Judge Advocates on the ground under

! The National Security Strategy of the United States 3 (2002). See also The National Security Strategy of
the United States (2006), available at http://www.whitehouse.gov/nsc/nss.html.

2 President Barrack Obama, Address at Central Intelligence Agency Headquarters (Apr. 20, 2009),
available at https://www.cia.gov/news-information/speeches-testimony/president-obama-at-cia.html (last
visited Sept. 3, 2009).

% See U.S. DEP’T OF ARMY, FIELD MANUAL 1-04, LEGAL SUPPORT TO THE OPERATIONAL ARMY,
Appendix D (Apr. 2009) (doctrine addressing rule of law activities and the issues related to rule of law
activities in which judge advocates may become involved).
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extraordinarily difficult conditions will be called upon to support, and even directly participate in
and lead, rule of law operations. The JAG Corps owes these lawyers at the tip of the spear
practical guidance in the form of a resource that contains at least the fundamentals of how to
establish the rule of law in the context of a US military intervention. That, then, is the genesis,
purpose, and rationale for this, The Rule of Law Handbook: A Practitioner’s Guide for Judge
Advocates.

What is agreed upon by almost every individual who has worked in this area is that joint,
inter-agency and multinational coordination is the basic foundation upon which all rule of
law efforts must be built. In the past, military services, US government agencies, and coalition
partners have often conducted the rule of law mission in isolation. History has shown, however,
that such an approach often results in much energy expended in a wasted effort. To maximize
rule of law reform efforts, we must achieve synchronization and integration across the spectrum
of rule of law. Indeed if the reader takes nothing else from this Handbook, they should recognize
this one central concept. Without coordination with other participants in the rule of law arena,
the efforts of a single contributor in isolation are at best less than optimal and at worst counter-
productive to the overall rule of law reform objectives being pursued. Quite simply, coordination
and synchronization is to the rule of law effort what fires and maneuver is to the high intensity
conflict.

The Nature of a Handbook for Judge Advocates

The Handbook is not intended to serve as US policy or military doctrine for rule of law
operations.

Nor is the Handbook intended to offer guidance or advice to other military professionals
involved in the rule of law mission. Written primarily by Judge Advocates for Judge Advocates,
the limits of its scope and purpose are to provide the military attorney assistance in
accomplishing the rule of law mission. Moreover, the vast majority of Judge Advocates will
engage in rule of law activities in the context of US military interventions, and the writing of the
Handbook occurred with that context in mind. It is not a general guide to conducting rule of law
assistance in host nations lacking a substantial, active US military presence. While others
involved in rule of law missions may find the Handbook helpful, they should understand its
intended audience is the Judge Advocate or paralegal involved in the rule of law mission during
on-going military operations.

The goal of the Handbook is to go beyond a mere recitation of recent AAR comments
about rule of law operations from Judge Advocates who had participated in such missions. These
comments are useful for understanding what we have accomplished (and failed to accomplish) to
date. Standing alone, however, they simply lack the refinement and comprehensive analysis to
assist the practitioner truly.

Nevertheless, it would also be impractical to make the Handbook a legal text to debate
the pros and cons of the different types and approaches to rule of law missions. While a solid
foundation in the theory of what constitutes the rule of law is and its overall goals is important
for the practitioner, theory without practice is of little utility when actually trying to take action.
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The Handbook does not to serve as a complete solution, but rather as a starting place and
a supplement for other materials. In addition to courses available through TIAGLCS,* documents
written by other agencies extensively cover many resources for information on rule of law
activities. The Handbook references many of these. Any Judge Advocate deploying in support of
the current conflict should make reading some of these a requirement. They include Field
Manual 3-24, Counterinsurgency (2006), Field Manual 3-07, Stability Operations (2008), and
the USMC Small Wars Manual (1940). Moreover, the design of the Handbook intends its use
with other references familiar to Judge Advocates, such as the Operational Law Handbook
(2009), and Field Manual 1-04, Legal Support to the Operational Army (2009).

In addition, within the Army, Civil Affairs units have often performed rule of law
activities, and their doctrine discusses them in detail. Both Field Manual 3-05.40, Civil Affairs
Operations (2006) and Joint Publication 3-57, Civil-Military Operations (2008) are also very
helpful reading for the Judge Advocate deploying to support rule of law projects.

Nevertheless, no course, handbook, or manual can provide a Judge Advocate a
“cookbook solution” for how to support the development of the rule of law in a deployed
environment. This Handbook hopefully provides both food for thought and points to some
resources, but it is no substitute for flexibility, intelligence, and resourcefulness. Hopefully, the
Handbook will serve as an educational resource for Judge Advocates who are preparing to
practice in the field. Even if the Handbook only serves as an introductory resource to further
Judge Advocates’ professional education on the topic, it will have served a vital purpose.

The 2009 Edition

The 2009 edition of the Handbook is a minor update of the 2008 edition, with the
exception of chapters X and XI, which have completely new narratives and project descriptions.
Although there was a change of administration in early 2009 and there have been some important
developments in the USG approach to reconstruction and stability operations, fairly little has
changed from 2008 to 2009 in the principles behind the interagency approach to the rule of law.

Instead, this year’s revision to the Handbook reflects practical changes in the operating
environment. In particular, the advent of the US/Iraq Security Agreement in that country has
substantially shifted the approach US units must take toward the rule of law there. The loss of
United Nations Security Council Resolution authority for US forces to detain individuals means
units operating in Iraq must necessarily engage the Iragi legal system to a greater degree, which
necessarily increases the priority of standing up the capacity of Iraq’s own legal system. The
Handbook also echoes a shift in emphasis toward Afghanistan and the troop build-up there, with
two of the three narratives in Chapter X coming from that country. Other changes in the
environment since 2008 include the increased capacity of the US Embassies in both Afghanistan
and Iraq and the increased centralization of efforts in both counties, with narratives from the
embassy perspective in both theaters.

* TIAGLCS offers two residential programs, the one-week Rule of Law Short Course and a rule of law
elective to its Graduate Course, as well as online training via JAG University, available at
https://jag.learn.army.mil.
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If it were possible to emphasize the interagency approach to rule of law more than the
2008 edition did, the 2009 edition does. In addition to updates from several interagency partners
(most especially the legislative authorization to stand-up the Civilian Response Corps) and the
above-mentioned narratives from the embassy perspective, the Handbook also includes a project
description from a civilian USG perspective.

In many ways, the 2009 Handbook signals that both the theaters in which most JAs are
undertaking rule of law missions, and the practices underlying those missions, are maturing.
Many JAs in rule of law missions are on their second or third tour doing so. Long-promised
civilian capacity is standing up, and JAs are now picking up existing rule of law projects rather
than starting out on their own. To that end, the 2009 Handbook shifts some of its previous tone,
which leaned toward the rule of law mission in the early stages of intervention and the
“improvisational” nature of many rule of law programs. The reader of both the 2008 and 2009
editions will also notice the changing nature of the projects units undertake. Today’s projects are
less likely to be physical improvements to infrastructure and less focused on the security of those
institutions. They are more likely to be interagency and much more likely to place substantial
responsibility on the host nation (HN) participants. Many of the successful projects described in
chapter 1X do no more than simply help HN agencies build relationships with each other.

It would be hard to overstate the number and variety of problems US forces and agencies
have encountered and continue to encounter in the world of “rule of law.” We are starting to see
some of the tangible benefits of that work as the security situation improves in Irag. The hope of
the 2009 edition of the Handbook is that the time has also come when we can reap the intangible
rewards of learning we can clean from those hard experiences.
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Foreword
The Rule of Law and Judge Advocates: A Short History™

Army Judge Advocates have been involved in rule of law programs for over 100 years.
This is not to say there has been an official, codified, written rule of law program in the Judge
Advocate General’s Corps for more than a century; in fact, institutional recognition that the rule
of law is part and parcel of JA doctrine is very recent. But America’s Judge Advocates have long
been involved in designing, implementing, and participating in programs that sought to graft the
rule of law onto another nation’s social organization.

The first JA involvement in establishing the rule of law occurred at the end of the
nineteenth century, when the United States successfully invaded — and then occupied — Cuba,
Puerto Rico, and the Philippine Islands during the Spanish-American War. After Spain sold the
Philippines to the United States for $20 million, relinquished control of Cuba and Puerto Rico,
and also ceded Guam to the United States, the American government suddenly discovered that it
was responsible for governing more than 10 million Cubans, Puerto Ricans, Filipinos, and
Guamanians.

The Army initially established military governments in all of these former Spanish
colonies, although it was expected that Congress and the President would replace Army
governors with civilian officials as soon as possible. In Puerto Rico, soldiers served as
administrators until 1900, and Army officers governed the Philippine Islands until 1902. Military
government remained in place in Cuba until 1902 but, even after that time, Army officers were
involved in establishing — and running — new government institutions in Cuba for many years.

From 1899 to 1902, virtually every officer in the Army served in Cuba, Puerto Rico, or
the Philippines,® and Judge Advocates were no exception. From the beginning, these uniformed
lawyers were convinced that these ex-colonial possessions would best be served if their existing
Spanish-based legal systems were jettisoned in favor of American-style government. These
views were hardly unique. On the contrary, they reflected the prevailing opinion, as expressed by
President William McKinley, that the United States was obligated not only to liberate the former
Spanish colonials, but also must guide them toward a prosperous, self-governing, democratic
society.

Integral to this view was the idea that the inhabitants of Cuba, Puerto Rico, Guam, and
the Philippines would best be served if they had an American form of government that included
an Anglo-American judicial framework. From the outset, Judge Advocates were heavily
involved in efforts to establish new legal institutions. In 1899, for example, then Lt. Col. Enoch
H. Crowder (who would later serve as Army TJAG from 1911 to 1921) wrote the new Philippine
criminal code. Crowder also filled many important posts during his duty in Manila, including
serving as head of the Board of Claims and sitting on the Philippine Supreme Court.

" Mr. Fred L. Borch is the Regimental Historian & Archivist of the Judge Advocate General’s Corps.

! ANDREW J. BIRTLE, U.S. ARMY COUNTERINSURGENCY AND CONTINGENCY OPERATIONS DOCTRINE,
1860-1941 at 99 (Center of Military History 1998).

?1d., at 100.
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Similarly, Judge Advocates busied themselves in establishing new legal institutions in
Cuba. Then-Col. Crowder, fresh from his experiences in Manila, was the chief legal advisor to
the American-sponsored Provisional Government of Cuba. Although Cuba was granted formal
independence in 1902, Army lawyers continued to be involved in its legal affairs. Crowder, for
example, was Supervisor of its State and Justice Departments from 1906 to 1909. At the same
time, Crowder headed the Cuban Advisory Law Commission and Central Election Board.?

While JA rule of law efforts in Cuba were relatively short-lived (and Cuba was formally
independent after 1902), bloody resistance to American rule in the Philippines meant that the
U.S. Army — and Judge Advocates — had an active role in reshaping Philippine institutions for a
longer period. It was not until 1913 that President Woodrow Wilson began the process that
would gradually lead to independence. Consequently, the grafting of American jurisprudence
onto Filipino society continued for many years, as did JA involvement.

The next Army JA involvement in rule of law efforts came in the aftermath of World War
I, when American policy makers decided that Germany and Japan must be re-made if future
conflict with them was to be avoided. In Japan, Judge Advocates on Gen. Arthur MacArthur’s
staff participated in drafting a new constitution for Japan — one that enshrined American ideas
about the rule of law as the basis for a democratic form of government.

In the occupation of Germany after 1945, Army lawyers were particularly involved in
running military courts. These occupation courts existed to do justice, but Judge Advocates
recognized at the time that these courts furthered the development of the rule of law in Germany.
In 1949, Eli E. Nobleman, an Army Reserve Judge Advocate who served as Chief of the German
Courts Branch of the Office of Military Government for Bavaria wrote that over 350,000 cases
had been tried by U.S. Military Government Courts in Germany. Nobleman noted that, while the
Military Government Courts had delivered justice, they also had

... gone a long way to toward teaching the democracy and the democratic system
to the German people. All of the democratic safeguards mean absolutely nothing
in the absence of impartial courts to protect fundamental rights. It has been
correctly stated that the true administration of justice is the firmest foundation of
good government.*

The next JA involvement in rule of law operations occurred in Southeast Asia in 1964,
when then-Col. George S. Prugh was the Staff Judge Advocate for Military Assistance
Command, Vietnam (MACV). Shortly after arriving in Saigon, Prugh wrote a report in which he
stressed that, as “there cannot be a successful counterinsurgency program until there is
established a respect for law and order,” Judge Advocates must look for ways to use the law to
enhance mission success. As Prugh observed, the

¥ JUDGE ADVOCATE GENERAL’S CORPS, U.S. ARMY. THE ARMY LAWYER 105 (1975). For more on
Crowder’s rule of law activities in the Philippines and Cuba, see DAVID A. LOCKMILLER, ENOCH H.
CROWDER: SOLDIER, LAWYER AND STATESMAN (1955).

* Eli E. Nobleman, Civilian Military Government Courts in Germany, JUDGE ADVOCATE J., June 1949, at
37.

> MG GEORGE S. PRUGH, LAW AT WAR: VIETNAM 1964-1973 13 (1975).
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law could have a special role in Vietnam because of the unusual circumstances of
the war, which was a combination of internal and external war, of insurgency and
nation-building, and of development of indigenous legal institutions and rapid
disintegration of the remnants of the colonial French legal establishment.®

In any event, until he returned to the U.S. in 1966, Prugh undertook a number of
initiatives to demonstrate the value of law in society — all of which were continued by those
Judge Advocates who followed him at MACV. First, Prugh organized a Law Society that
sponsored lectures and talks on different aspects of U.S. jurisprudence. These were attended by
Vietnamese lawyers and government officials, and provided a forum for discussing the role of
law in a democratic society. Second, Prugh formally established an “advisory” program and
tasked the Army, Navy, Air Force, and Marine Corps Judge Advocates assigned to MACV to
advise their South Vietnamese Army (ARVN) lawyer counterparts. As a result, MACV Judge
Advocates not only cultivated valuable friendships, but also assisted ARVN Judge Advocates in
using laws and regulations to promote efficiency in the ARVN and deter the subversive activities
of the Viet Cong.

Perhaps most importantly, the rule of law efforts spearheaded by Prugh (who served as
Army TJAG from 1971 to 1975) were intended to promote loyalty to the Saigon government. If
the Vietnamese people understood — and saw — that their leaders believed in the rule of law, this
would generate confidence and trust in the actions of the Government of South Vietnam.

While the withdrawal of U.S. forces in 1973 and the collapse of the South Vietnamese
government in 1975 means that nothing remains of these JA rule of law efforts, there is no doubt
that uniformed lawyers considered their work in the area to be part of defeating the Viet Cong
and their North Vietnamese allies.

With this history as background, it is clear JA involvement in rule of law operations is
nothing new. If anything, the only new development is a formal, institutional recognition that
rule of law operations are an integral part of JA doctrine in military operations — and that
development of written guidance on how to establish and implement a rule of law program is a
necessary aspect of what has been part of the JA mission for over a century.

®1d., at v.
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. Introduction

The Rule of Law Handbook: A Practitioner’s Guide for Judge Advocates is intended to
provide a starting place for Judge Advocates deployed or being deployed to work on rule of law
operations. As such, the Handbook is based on assumptions about both the background
knowledge of its intended audience and the operational posture of rule of law operations. The
Handbook presupposes basic knowledge of military terms and organizational structure, as well
as a basic understanding of US military law. Because most American Judge Advocates currently
engaged in rule of law operations are doing so in the context of reconstruction attendant to armed
conflict and counterinsurgency, the Handbook is oriented toward rule of law operations
occurring in those contexts. It is not intended as a guide for more general “nation building”
missions in permissive environments.

The Handbook was developed with three over-arching themes, which reflect a
combination of experience, doctrine, and the inherent limitations of any publication of this type.

First, and foremost, is that coordination with other agencies is the single most important
indicator of the likely success of a rule of law mission. Rule of law programs cannot successfully
take place in isolation. Consequently, the Handbook includes extensive information about the
interagency relationships necessary to any rule of law operation.

Second, the Handbook places rule of law operations squarely within Full Spectrum
Operations.® In order for rule of law operations to be effective, they have to fit within the larger
framework of how the US military conducts offensive and defensive operations as well as the
growing stability mission.

Third, the Handbook is an acknowledgement that there exists no *“cookbook™ or
“checklist” solution to rule of law operations. Rather, the Handbook is designed to allow
deploying Judge Advocates to think constructively and creatively about rule of law operations
while providing them with a practical framework for fitting rule of law operations into the legal
and operational framework for all US joint deployed operations.

The book’s organization reflects all three themes, covering the theory, interagency
relationships, and practice of rule of law activities, but it is notably absent of checklists. Chapters
I1-V provide a general background to rule of law activities, setting the stage for Chapter VI,
which describes the planning of rule of law operations, and Chapter VII, which describes the
funding rules for current rule of law operations. Chapter V111 describes practical challenges faced
in rule of law operations. Chapter IX provides theater-specific information regarding current
ongoing operations, and Chapters X, and XI follow up with practical applications in specific
contexts.

Chapter 1l sets a theoretical framework for rule of law operations to give Judge
Advocates the necessary background to think about the rule of law problem creatively and to be
able to discuss rule of law issues with others both, within and outside of the military. At the same
time, it suggests ways in which the theory can influence day-to-day operations.

! See U.S. DEP’T OF ARMY, FIELD MANUAL 3-0, OPERATIONS 3-1 (27 Feb. 2008).
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Chapter 111 describes the inter-agency atmosphere in which rule of law operations take
place, and describes the various agencies — governmental and non-governmental — most likely to
be involved in rule of law operations.

Chapter 1V discusses the legal framework and provides an overview of the international
legal obligations facing any nation that undertakes rule of law operations during and immediately
following armed conflict.

Chapter V describes aspects of the legal systems that are the objects of rule of law
operations, with special emphasis on the ways in which host nation legal systems (and other
post-conflict-specific reconciliation measures) may differ from the American legal system that is
most familiar to US Judge Advocates.

Chapter VI covers basic military planning doctrine for Judge Advocates, provides some
practical tools for JAs deploying on rule of law missions, and describes some mechanisms for
assessing the state of the rule of law in a host nation and evaluating the efficacy of such rule of
law activities.

Chapter V11 discusses the fiscal law aspects of conducting rule of law operations.

Chapter VIII lists many, but certainly not all, of the major challenges facing rule of law
projects.

Chapter IX provides detailed information about the legal systems and the structure of
rule of law efforts in two theaters in which substantial rule of law operations are currently taking
place: Afghanistan and Iraqg.

Chapter X follows Chapter IX’s country-specific focus with narratives from recently
deployed rule of law practitioners describing their experiences.

Chapter Xl similarly describes recent operations, but instead of providing
comprehensive narratives of individual deployments, it provides several examples of recently
conducted rule of law projects.

Rule of law operations can take a variety of forms (from completely replacing an
illegitimate or non-existent legal system to slight modification of an existing administration), in a
variety of operational environments (from active combat to counterinsurgency operations to
approaching stable peace). They occur among a variety of partners (from simple inter-agency
arrangements dominated by USG entities to coalition partnerships to multilateral arrangements
organized through the UN or other international organizations) and affect local populations with
vastly differing preconceptions about the form and content of law. This Handbook can give you
no more than a framework for conducting rule of law operations, but it is a framework gleaned
from the experiences of practitioners. Although they are challenging, rule of law operations —
those that seek to restore civil order and a society’s reliance on government by law — offer the
possibility to fulfill the highest aspirations of every Soldier and lawyer: to bring the blessings of
peace, security, and justice to those who lack them.

Chapter | - Introduction 2



1. Defining the Rule of Law Problem

“Rule of law” is an inherently (and frequently intentionally) vague term. Making matters
worse, the term is used differently in different contexts, and Judge Advocates are likely to
encounter “rule of law” in a variety of circumstances. Some Judge Advocates are engaged in rule
of law operations by helping to build courthouses and jails. Some “do” rule of law by helping to
revise a host nation’s legal code. Some rule of law coordinators are leading meetings among
various coalition or host nation justice sector officials. Others are practicing rule of law by
processing detainees held by US forces in a speedy and just manner or advising their
commanders on host nation search and seizure law applicable to US forces conducting security
operations. Judge Advocates are engaged in rule of law operations as Staff Judge Advocates,
Brigade Judge Advocates, members of Civil Affairs teams, members of regimental, brigade,
division, corps, multi-national-force, or geographic combatant command staffs, or as detailed to
other US or foreign agencies. Rule of law operations take place in a variety of operational
environments, from active combat to approaching stable peace.

Most Judge Advocates are currently engaged in rule of law operations in the context of
larger campaigns of counterinsurgency (COIN),* as in Iraq and Afghanistan. Rule of law
operations are central to COIN,? but the principles underlying rule of law operations apply
regardless of the operational environment in which they occur.

Moreover, almost any rule of law effort in which a deployed Judge Advocate participates
will be an interagency one. As a matter of US policy, the Department of State is the lead agency
in conducting most stability and reconstruction activities unless otherwise specified,”> and
virtually all stability operations will involve international and non-governmental organizations as
participants. It is important to keep in mind the broader participatory base of non-US-military
partners, who have differing priorities and operating procedures when conducting rule of law
operations.* The military role in rule of law capacity-building will end with the redeployment of
US forces, but the effort will likely continue with civilian agencies assuming an increasingly

! “Counterinsurgency is military, paramilitary, political, economic, psychological, and civic actions taken
by a government to defeat insurgency.” U.S. DEP’T OF ARMY, FIELD MANUAL 3-24,
COUNTERINSURGENCY 1-1 (15 Dec. 2006).

2 1d. (“Over time, counterinsurgents aim to enable a country or regime to provide the security and rule of
law that allow establishment of social services and growth of economic activity.”) (emphasis added). See
also U.S. GOVERNMENT COUNTERINSURGENCY GUIDE 38 (Jan. 2009) (“Most countries affected by
insurgency do not have robust, transparent and effective rule of law systems. Indeed, real or perceived
inequalities in the administration of the law and injustices are often triggers for insurgency.”).

¥ National Security Presidential Directive/NSPD-44, Management of Interagency Efforts Concerning
Reconstructing and Stabilization, Dec. 7, 2005; but see section 111.B.1 (discussing the interagency
coordination for operations in Afghanistan and Iraq, which are not carried out pursuant to NSPD-44) and
fn. 76 in Chapter IX (describing the inter-agency allocations of responsibility in Irag). See also JOINT
CHIEFS OF STAFF, JOINT PUB. 3-0, JOINT OPERATIONS V-24 (17 Sept. 2006) (explaining that, while other
agencies may have the lead, US military forces must be prepared to carry out all aspects of stability
operations).

* Chapter 111 deals explicitly with the issue of how best to work with other agencies, international and
non-governmental organizations, the host nation, and coalition partners in the context of rule of law
operations.
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central role. In order for those follow-on efforts to be successful, civilian agencies need to be
involved at the earliest stages.

From an operational standpoint, any approach to actually implementing the rule of law
must take into account so many variables — cultural, economic, institutional, and operational —
that it may seem futile to seek a single definition for the rule of law or how it is to be achieved.
Deployed Judge Advocates need to be flexible in not only their understanding of what the rule of
law is, but also in their approach to bringing it about in a particular context. But, when dealing
with an operational imperative as deeply rooted in philosophy as “law,” it is impossible to
separate the how of rule of law from the what of rule of law. Consequently, any understanding
about rule of law operations needs to start with a discussion about what exactly is the rule of law.

A. Describing the Rule of Law

There is no widespread agreement on what exactly constitutes the rule of law, just as
there is no widespread agreement on what exactly it means to have a “just society.” But there is
common ground regarding some of the basic features of the rule of law and even more so
regarding rule of law operations.

1. Definitions of the Rule of Law

The first step to defining the rule of law is to ask what the purpose of law is. Although
there is some philosophical disagreement about why we have law, there is widespread
acceptance that the rule of law has essentially three purposes, as described by Richard Fallon:

First the Rule of Law should protect against anarchy and the Hobbesian war of all
against all. Second, the Rule of Law should allow people to plan their affairs with
reasonable confidence that they can know in advance the legal consequences of
various actions. Third, the Rule of Law should guarantee against at least some
types of official arbitrariness.’

Put somewhat more simply, the purpose of law is to provide a government of security,
predictability, and reason.

According to Prof. Fallon, the purpose of law is served by five “elements” of the rule of
law:

(1) The first element is the capacity of legal rules, standards, or principles to guide
people in the conduct of their affairs. People must be able to understand the law
and comply with it.

(2) The second element of the Rule of Law is efficacy. The law should actually
guide people, at least for the most part. In Joseph Raz’s phrase, “people should be
ruled by the law and obey it.”

(3) The third element is stability. The law should be reasonably stable, in order to
facilitate planning and coordinated action over time.

® Richard H. Fallon, The Rule of Law as a Concept in International Discourse, 97 CoLUM. L. REV. 1, 7-8
(1997) (footnotes omitted).
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(4) The fourth element of the Rule of Law is the supremacy of legal authority.
The law should rule officials, including judges, as well as ordinary citizens.

(5) The final element involves instrumentalities of impartial justice. Courts should
be available to enforce the law and should employ fair procedures.

In applying these principles, though, context is critical. For example, the paper in which Prof.
Fallon provided his definition was one on constitutional interpretation, not military intervention.
Consequently, he emphasized some points (such as stability over time) that may be less
important to rule of law efforts within military intervention than others he did not emphasize
(such as providing physical security).

Another approach to the rule of law is offered by Rachel Kleinfeld, who defines the
concept in terms of five (different) “goals” of the rule of law:

e making the state abide by the law

e ensuring equality before the law

e supplying law and order

e providing efficient and impartial justice, and
e upholding human rights’

Countless other individuals and agencies have offered their own definitions of the rule of law,
each reflecting their own institutional goals. Deployed Judge Advocates participating in rule of
law operations will more than likely do so either during or in the immediate wake of high
intensity conflicts. As a result, some aspects of the rule of law will be particularly salient, such as
those emphasizing physical security.

2. A Definition of the Rule of Law for Deployed Judge Advocates
According to both Army doctrine and USG interagency agreement® :

Rule of law is a principle of governance in which all persons, institutions and
entities, public and private, including the state itself, are accountable to laws
that are publicly promulgated, equally enforced, and independently
adjudicated, and which are consistent with international human rights
principles.’

®1d. at 8-9 (footnotes omitted).

" Rachel Kleinfeld, Competing Definitions of the Rule of Law, in PROMOTING THE RULE OF LAW
ABROAD: IN SEARCH OF KNOWLEDGE 31, 35 (Thomas Corothers ed., 2006).

8 U.S. AGENCY FOR INTERNATIONAL DEVELOPMENT, U.S. DEPT. OF STATE, U.S. DEPT. OF DEFENSE,
SECURITY SECTOR REFORM 4 (Feb. 2009) (“Rule of Law is a principle under which all persons,
institutions, and entities, public and private, including the state itself, are accountable to laws that are
publicly promulgated, equally enforced, and independently adjudicated, and which are consistent with
international human rights law.”)

% U.S. DEP’T OF ARMY, FIELD MANUAL 3-07, STABILITY OPERATIONS 1-9 (Oct. 2008). This definition is
based in part on that contained in the Report of the Secretary-General: The Rule of Law and Transitional
Justice in Conflict And Post-Conflict Societies, U.N. Doc. S/2004/616, at 4 (2004):
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That principle can be broken down into seven effects:
e The state monopolizes the use of force in the resolution of disputes
e Individuals are secure in their persons and property
e The state is itself bound by law and does not act arbitrarily

e The law can be readily determined and is stable enough to allow individuals to plan
their affairs

e Individuals have meaningful access to an effective and impartial legal system
e The state protects basic human rights and fundamental freedoms.

e Individuals rely on the existence of justice institutions and the content of law in the
conduct of their daily lives®

The complete realization of these effects represents an ideal. The seven effects of the rule
of law exist to greater or lesser degrees in different legal systems and are not intended as a
checklist for a society that abides by the rule of law.!! Every society will satisfy the list of factors
more or less completely, and what one person thinks satisfies one factor another person may not.
Societies can abide by the rule of law to different degrees according to geography (the rule of
law may be stronger in some places than others), subject matter (the rule of law may apply more
completely with regard to some laws than others), institutions (some may be more efficient or
corrupt than others), and subjects (some individuals may have greater access to the rule of law
than others). Because any meaningful definition of the rule of law represents an ideal, Judge
Advocates should view the success of rule of law operations as a matter of the host nation’s
movement toward the rule of law, not the full satisfaction of anyone’s definition of it.

The deployed captain or major who is this Handbook’s intended audience will hopefully
be part of an operation that already has a definition of the rule of law — one that has been adopted
by policymakers. With that in mind, the effects and values represented by the list are ones that
are likely to be present in any definition one is likely to encounter in a rule of law operation. In
this way, the seven effects can not only supply a definition of the rule of law, they can
complement one, providing more specific guidance about the effects Judge Advocates should be
working to help bring about the rule of law.

What follows is a discussion of each effect.

The rule of law refers to a principle of governance in which all persons, institutions and
entities, public and private, including the State itself, are accountable to laws that are
publicly promulgated, equally enforced, and independently adjudicated, and which are
consistent with international human rights norms and standards.
This definition was also adopted by the Corps Commander in Iraq as early as 2006. See Appendix 2 to
Annex G to MNC-1 Operation Order 06-03.
0 M 3-07, supra at 1-9. Of the many definitions of the rule of law in common use, the list of seven
effects most closely hews to that suggested in JANE STROMSETH, DAVID WIPPMAN & ROSA BROOKS,
CAN MIGHT MAKE RIGHTS?: BUILDING THE RULE OF LAW AFTER MILITARY INTERVENTIONS 78 (2006).
' See STROMSETH, WIPPMAN & BROOKS, supra note 10, at 79; Fallon, supra note 5, at 9. Indeed, given
the value-laden character of the factors, there is not even widespread agreement over how to measure
deviation from them. Id.
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The State Monopolizes the Use of Force in the Resolution of Disputes

It is impossible to say that a society is governed by the rule of law if compulsion is not
the sole province of the state. A country in which the use of violence is out of the state’s control
is out of control in the worst possible way. The alternative to state control over force is
warlordism, which is a legally illegitimate form of security.

That is not to say that only state instruments can wield violence as an instrument of state
policy. It is possible for the state to delegate the use of force to subsidiary bodies such as state
and local governments or even non-state security providers, who may or may not be accountable
to local interests. Local security forces such as police, private security firms,'?> and even less
professional arrangements such as militias, can have a role in a recovering state’s security
structure. But the state must be able to retain ultimate control over the use of force. Any local
entity’s power must be effectively regulated by the state in order for it to be considered a
legitimate exercise in state power.

12 See section V.H on Non-State Security Providers.
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Militias and the Sons of Iraq

In Irag and Afghanistan, militias established themselves as extra-governmental
arbiters of the populace’s physical security. Sectarian violence, a weak central
government, problems in basic services, and high unemployment have caused
Iragis to turn to militias and other groups outside the government for their basic
needs, imperiling Iragi unity.*® Militias often operate outside the law. lrag’s
constitution prohibits the formation of military militias outside the framework of
the armed forces.!* This prohibition has not stopped the militias from further
contributing to violence, instability and insecurity.™ Militias have often operated
under the protection of the Iraqgi police to detain, torture, and kill suspected
insurgents and innocent civilians. In this form, militias constitute a long-term
threat to law and order.

In 2007 and 2008, coalition forces in lraq began seeking to co-opt the
“awakening” movement, enlisting former Sunni insurgents in informal security
organizations. These “Sons of Iraq” have been an important part of the coalition
plan to improve security, and by all accounts have had a largely positive effect on
the security situation, as insurgents turn to patrolling their neighborhoods and
cooperating with coalition forces. The employment of potential (and even former)
insurgents is a classic method for cutting off a source of recruits for insurgents.

It is not clear the degree to which the positive relationship with the Sons of Iraq is
sustainable. The hope is that many of them will transition into the Iragi Security
Forces. Many, however, are not physically qualified for entry into the Iraqi
Security Forces, and the predominately Sunni character of the Sons of Iraq places
them somewhat at odds with the Shiite-majority government. According to
General David Petraeus, “There are understandable concerns on the part of a
government that is majority Shiite that, what they [would be] doing was hiring
former Sunni insurgents, giving them a new lease on life, and that when this is all
said and done they may turn against the government or the Shiite population.”*°

Although enlisting informal security organizations can provide stability, as the
assessment by General Petraeus explains, such groups can be relied on only “as
long as it is in their interests.”