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SCOPE

A study of the four standards of procedural due process/fair trial
required by the 1949 Geneva Conventions and the application of these
standards by the United States to the irial of war crimes,
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II

INTRODUCTION

The newly arrived Army Judge Advocate officer in Viet-Nam
read through the two war crimes files assigned to him to prosecute
as capital offenses before US military tribunals. The offenses had
taken place in South Viet-Namese territory during the time of US
military assistance to defend against the armed aé%ession from North

! The rirst file concerned the murder of a village chief,

Viet-Nam.,
his wife and three children, and two teachers by two members of the
North Viet-Nam Army.2 The second file reflected that a US Army
batallion commaender had been fatally shot in his sleep by three

guerrillas who had posed as indigenous mess hall employees, thereby

gaining admission to the compound early one morning and thereafter

1. The explanation of the Administration's policy of assistance
and the recognition in international law of self-defense in the face
of armed aggression is outlined by the Legal Advisor to the State
Department Mr. Meeker, in The Legality. of Unlted States Participation
in the Defense of Viet-Nam, ept ... rch 1966;
see also Meeker, Viet-Nam and International Law of Self-Defense, 56
State Dept Bull. 56 (1967); Rusk, Viet-Nam: Four Steps to Peace, 53
State Dept Bull. 50 (12 July 1965) See also Q ergEE Legal
Aspects of the Viet-Nam Situation, 60 Am. J. Int'l. L. J.750 (1966)
and for criticism of the U.S. position, see Falk, International Law
and the United States Role in the Viet Nam War, 75 Yale L, J. 1122
19

2. A brief summary of the violence inflicted upon helpless

civilians in South Viet Nam, including mining of roads, kidnapping

villagers, burning homes, and torture and murder of governmental

officials and their families, see Mallin, TERROR IN VIET NAM (1966).

President Johnson reports that in 1965, the Viet ‘Cong killed or kid-

?ap22§ 12,000 South Vietnamese civilians, 55 State Dept Bull 1#4 117
19



entering the victim!s tent where he slept.3 The files contained
both sworn and unsworn statements from witnesses, mostly regarding
hearsay matters; depositions fromlseveral villagers and from some
US military personnel who had been reassigned to either the US or
Europe or had been discharged; and sworn statements from the four
accused in custody which the CID, in cooperation with the Viet-
Namese authorities, had obtained. The fifth accused, one of the
guerr&lfgt had fled to a neighboring state. The trials had been
authorized by higher headquarters and qualified US Army counsel had
been assigned to represent the five defendants and interpreters
provided to each accused or his counsel.

The Army prosecutor leaned back in his chair, gazed at the
overhead fan stirring the humid air, and considered the procedural
aspects of these trials: What duty, if any, does the United States
have regarding a fair trial under international law? If such a
duty exists, whét are the components of a "fair tri;l"? To what
extent does the 1949 Geneva Conventionslgﬁfect the coh&uct of a war
crimes trial? Upon what principles of jurisdiction can the trials
be conductedé Can the accused have a choice of defense counsel and,
if so, what dualifications must he possess? What about the right of
the accused to call witnesses and present évidence, and can the

statements and depositions be introduced? Does international law

3. Kelly, Assassination in War Time, 30 Mil L Rev 101 (1966);
Baxter, So-Called 'Unprivileged Belligerency: Spies, Guerrillas, .
and Saboteurs, 28 Brit. Yb. Inttl, L. 323, 342-3 (1951). See also
COMMENTARY III, :imfra note 37 at 61,




permit trial in absentia? What punishment is imposable in the event
of conviction? And, finélly, what judicial and non-judicial remedies
are available’to assert a claim of denial of justice?

The present inquiry deals with the procedurai aspects of
the general topic of state responsibility arising from the prosecution
of violations of the law of war during hostilities as well as
occupation and will be considered under the following headings:
standards of due process of law under international law, principles
of jurisdiction, types of war crimes tribunals,.procedural rights
accorded a prisoner of war and the unlawful belligerent (guerrdila)
for offenses committed during hostilities and during occﬁpation,
procedural rights granted in the trial of a grave breach, and post-
trig} actions regarding such proceedings.

The paper is restricted, so far as possible, to the problem
of the trial of the enemy alien conducted outside the US and the
impact of customary international law and the 1949 Geneva Conventions
upon war crimes trials. Emphasis is upon the prosecution of con-

ventional war crimes and grave breachesueagainst prisoners of war

b, War crimes are generally divided into three categories:

a) crimes against peace - the planning, preparation, initiation or
waging of a war of aggression; b) crimes against humanity . deporta-
tion, enslavement and other inhuman acts committed against large
populations; and ¢) war crimes - violations against the laws of war -
murder, ill-treatment or deportation of slave labor of civilian
populations, killing of hostages, plunder, and wanton destruction

of villages, towns and cities. Stone, LEGAL CONTROLS OF INTERNATIONAL
CONFLICT 358 (1954). The term 'grave breaches! combines the more.
serious crimes from the categories of conventional war crimes and
crimes against humanity., Little has been asserted as to the war



and unlawful belligerents before US Army tribunals. The paper does
not deal, except quite incidentally, with what constifuted a war
crime or with other substantive or evidentiary matters.

It is not the purpose of this paper to advocate in any way
that war crimes trials be conducted by the US, bul merely to review
critically the WW II war crimes trials conducted by the US and to
analyze the provisions of the Geneva Conventions in order to determine
what action the United States Army must or should follow in the

event it is assigned the task of conducting such trials.

against peace as being a valid substantive war crime, See II
Oppenheim, INTERNATIONAL LAW 566-7, ( 7th ed, 1952) for the inclusion
of all maﬁfauding acts as war crimes., Para 504, U, S. Dep't of Armmy,
Field Manual 27-10, Law of Land Warfare (1956) (Hereinafter cited

as FM 27-10) lists non-grave breach war crimes, including: use of
forbidden arms or ammunition, abuse of or firing on the flag of
truce, use of civilian clothing by troops to conceal their military
character during hostilities, maltreatment of dead bodies, violation
of surrender terms, and killing without trial of spies or other
persons who have committed hostile acts.



II.

STANDARDS OF PROCEDURAL DUE PROCESS UNDER INTERNATIONAL LAW

A. Civil Criminal Laws

Although customary international law has recognized the
proposition for some years that an alien, prosecuted before regular
criminal courts, should not be denied justices, there had been
minuscule concentrated effort prior to 1945 to bring to fruition
the enumeration of the definitive elements of this concept, save
the statement that the alien was entitled to essentially the same
treatment as the nationals of the prosecuting state. The moving
forces to bring about an explicit meaning of the terms "fair trial'/

denial of justice were the United Nations Human Rights Commission,6

5. Wise, Note on International Standards of Criminal Law,
appearing in Mueller and Wise, INIERNATIONAL CRIMINAL LAW 135 (1965).
An early effort by the United States to obtain damages for denial of
justice to one of its citizens is the subject of a comment in 22 Am.
Jo Int'l. L. J. 667 (1928) and concerns the trial of B E Chattin by
Mexican authorities. The Arbitration Commission in that case dis-
tinguished between indirect and direct responsibility of states as
giving rise to denial of justice and held that liability attaches
only when there is "outrage, bad faith, willful neglect of duty or
manifestly insufficient governmental action" at p 674. See also Roy,
Is_the Law of Responsibility of States for Injuries to Aliens a part
of International Law?, 55 K% Jd Int!L L J 863 i19515, for a discussion
of the meaning of the term "justiice", which he considers to be the
"closest possible approximation of that ideal of absolute justice.'p 865.

6o Malik, Human Rights in_the United Nations, 6 Int'l J 275 (1951).

There have even been considerations of an International Court of .
Human Rights, together with regional and specialized courts on this
subject, Note, 60 Am. J. Intfl. L. J. 68 (1966) The Declaration of
Human Rights (19 State Dept Bull. 751) is regarded by US Supreme
Court as a pledge by this country to the international community,

Oyama. v California, 332 U.S, 632 (1948); see Hudson, Charter
Provisions on Human Rights in American Law, 44 Am., J. IRtTI. L. J. 543 (1950).

5



in the field of civil criminal lads, and the International Committee
of the Red Cross,7 in the law of war sphere where concern is
directed toward war crimes and enforcement of occupation laws.

The procedural due process/fair trial concept in the civil
criﬁinal law field concerns the benefits accorded the alien by the
municipal law of the prosecuting state and seeks to ensure equal
treatment with the nationals of that state,8 so long as the inter-
national standard of minimum rights is not transgressed through the
denial or withholding of certain rights. This minimum standard,
according to the Declaration of Human Rights adopted by the United
Nations General Assembly in 1948, includes the following rights:
everyone has the right to life, liberty, and security; freedom from
arbitrary arrest; fair and public trial by an independent and
impértial tribunal; and that the presumption of innocence applies
until proven guilty.9 This declaration is regarded by Professor
Gardner as a "yardstick for measuring the progress of governments

and peoples_ih the long struggle for freedom and dignity.“1o A

7e The work of the International Committee of the Red Cross
(hereinafter referred to as ICRC) is traced from its origin in 1864
to the Geneva Conventions of 12 August 1949 in a book entitled THE
GENEVA CONVENTIONS OF 12 AUGUST 1949 (1949). A detail examination
of the task in preparlng these Conventions. appears 1in The New
Geneva Conventions for the Protection of War Victims, by Pictet,

5 AM. Jo Inttl, L. J. 462 (1951

8. Orfield, What Constituteé Fair Crihinal Prosecution under
Municipal and International Law, 12 U. Pitt. L. Rev. .
9. See 19 State Dept. Bull. 751 (1948)

10. IN PURSUIT OF WORLD ORDER 241 (1964)



former Chairman of the UN Commission on Human Rights, Mr,Charles
Malik of Lebanan, regards the Declaration on Human Rights as s
‘milestone in human rights on a-par with the Magna Carta, the Bill of
Rights, and observed that: "...we must devise adequate international
machinery which will see to'it that the rights defined in the
Declaration are in fact observed and that whenever and wherever

w1t 0f course,

they are violated, something must be done about it.

this declaration concerns many other individual rights, such as

power, respect, well-being, skill, and security to mention but

a few, Little mention is made today of judicial matters, however.1z
The United Nations Declaration inspired the establishment

in 1950 of the European Conﬁention of Human Rights which, in

addition to other matters, provides for five basic rights as being

a minimum to a fair trial: inform the accused of the nature of the

charges against him; provide adequate time to prepare his defense;

" allow the accused to defend himself or have the services of a

11. = Malik, supra note 6. So also, Comment, International
Recognition and Protection of Fundamental Human Rights, 1935 Duke I, Rev
060, which traces the historical devélopment'”ffﬁhe protection of .

human rights, starting with the treaty of Berlin in 1878 which
required recognition of religious freedom. For a review of

problems in Asia.and efforts to conform to the UN Declaration, see
Note, International Protection of Human Rights in the Criminal Law:

An A51an Experience, 3 Harv. int'l. L. CLub Bull. 80 (1961)

12, MeDougal and Bebr, Human Rights - Status Today. 58 Am J Intil
L J 603 (1964), review the concern of human Pights in such areas

as power, wealth, well-being, skill, and security; only mentions fair
trial right in passing. - For US position on such treaties, see

Harris, UN Adopts International Conventions on Human Rights, 56
State Dept Bull. 104 (1966); critical comments contained in article
by Mr. Korey entltled‘Human Rights Treaties: Why is the U, S.
Stalling? 45 Foreign Kffairs E1E (1967).




qualified attorney to assist him; allow examination of witnesses;
and the use of an interpreter°13’ The Convention also provides that
a public trial be éonducted within a reasonable period of time after
4the comﬁission of the offense.

Under status éf forces agreements entered into by the United

States with its Na® allies,

Japan and Korea, these countries

have agreed to accord the following procedural rights to an accused
in a eriminal trial: prompt and speedy trial; to be informed, in
advance of trial, of the specific charge or charges made against
him; to be confronted with witnesses against him; to have compulsory
process for obtaining witnesses in his favor, if they are within

the jurisdiction of the receiving states; to have legal representa-
tion under the conditions prevailing for the time being in the
réceiving stotes; if he considers it necessary, to have the services
of a compef#ént interpreter; and to communicate with a representative
. of the Government of the sending State and, when the courts permit,
to have such a representative present at his trial. In addition to
these rights, the Protocal Minutes with Japan in 1953 included the
additional provisions: not to be arrested or detained without being

at once informed of the charge against him; to have counsel present;

not to be detained without adequate cause and the right to appear in

13. Harris, European Convention on Human Rights, Crim. L. Rev,
205 (Apr. & May, 193%5 . See also, under same title, Note in The
 Cambridge L. J. (Apr. 1966) concerning the acceptance by the United
Kingdom of the right of individuals to petition to the European

Commission of Human Rights for a three year period. p. 4-7.

%, & U.S. T. & 0. I. A. 1792, 1802 (1953)

8



open court with counsel to contest his detention; public trial by an
impartial tribunal; not compelled to testify against himseif; full
opportunity to examine all witnesses; and no cruel punishments to
be imposed.15

Assessing the practical effect of the NATO Status of Forces
Agreement, LTC Ellert feels that this agreement is working so well
in providing a fair trial guide that its provisions should be added
to the list of rights for aliens under future international agree-
ments negotiated by the United States, in order that US Nationals
would receive such benefits if tried in foreign civilian courts.16

Trial before a United States civil court entitles the accused,

irrespective of his nationality, to the benefits of the Constitutional
safeguards, such as right to counsel, trial by jury, prohibition
against ex post facto laws, right against unreasonable searches and
seizures, privilege against self-incrimination, to a speedy trial,
- to be informed of the accusation, to have compulsory process and

to confront witnesses, but also the interpretations of the Constitu-

15, 4 U.S.T. & 0.I.A, 1846 (1953)

16, Ellert, NATO "Fair Trial® Safeguards, as reviewed by
professor Levie, 58 AMedelNT!SeLsde 82% (1964%). Re, The NATO SOFA
Agreement and International Law, 50 NW. L. Rev. 349 (1955), discussed
the practice of stationing troops in foreign lands and the principle
of supremacy of the territorial soverign to try all crimes, In the
only case to reach the Supreme Court under the posi-World War II
agreements of this nature, it adhered to the principle that the
territorial soverign had exclusive jurisdiection to punish offenses
against its laws committed within its borders, unless expressly or
impliedly waived and refused to grant relief where the United States
had allowed Japan to try the petitioner. Wilson v Girard, 354 U.S.

524 (1957).



Kanss
tion by the US Supreme Court which provide additional safe%ds

to the individual aeccused of cri.tnes.17

B. Law of War
1. Customary International Law
The law of war is designed to limit the exercise of destruc-
tive power inflicted by one belligerent upon another, to reduce to
a minimum the suffering of war, and to facilitate a prompt return -

to peace.18

The first codification of the rules governi.ng
hostilities was undertaken by Dr. Francis Leiber at the behest of
President Lincoln during the Wé.r Bétween the States and appeared
as General Order Number 100, dated 24 April 1863.19 The rules
contained therein have been carried forward through the various
interhational efforts to eri‘s’ure that wars were carried é.long the
lines which produced the least suffering by participants and non-

participants alike. Violations of these rules of war resulted in

the imposition of criminal sanctions as evidenced é.t the end of

17, For example, Abel v United States, 362 U, S. 217 (1960), hold-
ing that the Fourth and Fifth Amendment protections against
unreasonable searches and privilege against self-incrimination
extended to the alien accused of conspiracy to commit espionage in

the United States.

e Laws:of ,War,

18. Lauterpacht, The Problem of the Revision of ;
29 Brit. Yb., Int!l. L. s 3 s Lauterpacht,. imits o
the Operations of the Law of War, 30 Brit. Yb. Int!l. L. 206 (1953).
Qe Wright considers that intermational law has fallen short in its.
efforts to maintain world peace because it has failed to link its
substantive rules with enforcement and correcting procedures, A
STUDY OF WAR 203 (1964).

19. For an account of the Lieber Code, see Gamer, General Order
100 Revisited, 27 Mil. L. Rev. 1 (1965).

10



World War I in the Leipzig Trials and again at the end of the
Second World War, Political considerations militated against war -
crimes trials arising from the Korean War,Z°

International law requifes that the accused not be denied

21 Tn

justice when placed on trial for violating the laws of war.
order to determine what is meant by this requirement, it is
necessary to look first at the painstaking work by the United

22 hich was established in 1942 to

Nations War Crimes Commission
collect all cases involving the prosecution of war crimes by the
Allied forces. This commission not only studied the rights accorded
by the Allies to the accused in general but also analysed those
trials by the Allies against enemy soldiers, jurists, and others
charged with denying justice to nationals of the Allied countries,

military and civilians, in order to determine what was considered

to constitute denial of a fair trial for which eriminal sanctions

20. Stone, LEGAL CONTROLS OF INTERNATIONAIL CONFLICTS 357-363
(1954). The United Nations Command prepared a .report entitled
Interim Historical Report - Korean War Crimes Division (1953) in
which thirty-four referrgable cases are discussed as belng ready
for trial, p. 26.

21. Q. Wright, Due Process and International Law, 40 Am. J.
Intfl. L. 399, 402-3 (1946), quotes with approval from the 1922
Draft Convention on Responsibility of States in defining denial of
justice:"Denial of justice exists when there is a denial, un-
warranted delay or obstruction of access to courts, gross
deficiency in the administration of jusicial or remedial process,
failure to provide those guarantees which are generally considered
indispensible to the proper administration of justice, or a
manifestly unjust judgement.!

22, Schwelb, The Works of the War Orimes Comm1351cn, 23 Brit,
Yb. Int'l, L. 363 11946).

11



were applicable, It concluded that the following elements consisted
of a fair trial:23

a) fair and impartial tribunal,

. b) accused to know of the charges against him and the
_ evidence against him,

c) services of a defense counsel and interpreter;

d) full opportunity to present his .defense, including the
right to call witnesses and produce evidence before the
tribunal; and

e) in the event of conviction, imposition of a sentence
which does not outrage the sentiments of humanity.

2. The.1949 Geneva Conventions

The.1949 Geneva Conventionsza

made two important contri-
butions in the area of war crimes, namely:
. a) established four distfﬂct standards regarding what

rights should constitute a fair trial, the application of the

23, These elements are based on review of the twelve cases
reported in 5 and 6 LAW REPORTS OF TRIALS OF WAR CRIMINALS (1949)
(hereinafter cited as LAW REPORTS), involving prosecutions by the
- US, British, Australian,and Norwegian courts against accusers,
prosecutors, appointing authorities, reviewing authorities, and
executioners for denying these rights to the:aceuséd military-and
civilian persons. However, the rule of prejudicial ervor appears
in 14 LAW REPORTS 84 (1949), to the effect that the court must
take into consideration not only the error but its consequences,

24, Geneva Convention for the Amelioration of the Condition of
‘the Wounded and Sick in Armed Forces in the Field, (1955) 6 U.S.T.
& 0.I.A. 3115, T.I.A.S. No. 3362 (hereinafter referred to as GSW):
Geneva Convention for the Amelioration of the Condition of Wounded
Sick and Shipwrecked Members of Armed Forces at Sea (1955), 6 U.S.T.
& 0.I.A. 3217, T.I.A.S. No 3363 (Hereinafter referred to as GWS at.
Sea); Geneva Convention Relative to the Treatment of Prisoners of
War (1955), 6 U.S.T. & 0.I.A.S. 3316, T.I.A.S. No 3364 (hereinafter
referred to as either the Prisoner Convention or GPW); and the
Geneva Convention Relative to the Protection of Civilian Persons in
Time of War, 6 U.S.T. & 0.I.A. 3516, T.I.A.S. No. 3365 (1955)
(hereinafter referred to as the Civilian Convention or GC) (all
four conventions came into forces as to the United States on 2 Feb., 1956).

12



various standards depending on the status of the accused, the nature
of the territory when the offense was committed, and the nature of
the armed conflict (national or international), and

b) created as a grave breach the wilfully deprivating
of the righté of a fair and regular trial to prisoners of war,
protected persons, and certain other victims of war, as prescribed
by the Conventions.25

These . four standards and the type of tribunals involved in
war crimes trials are reflected on the Diagram at Appendix A and
summarized as follows:

a) Article 99 - 108, GPW - enumerated rights for the
.protection of the prisoner of war who is assimilated into the penal
code applicable to the armed forces of the Detaining Power,

b) Article 3, GC - all the judicial safeguards which are
recognized aé indispensable to civilized peoples is the standard
_applicable to the unlawful belligerent falling into the hands of the
‘Detaining Power on non-occupied territory during hostilities,

¢) Article 64 - 76, GC - enumerated procedural rights to
be accorded the unlawful belligerent for trial of war crimes
comnitted during occupation, and

d) Article 146, GC - prosecution of a grave breach
entitles theAaccused to procedural rights which are 1o be not less
favorablé than some -rights enjoyed by PW's, plus what other safe-

guards he enjoyed under "b* or "c" above.

25. Art, 50, GWS; Art 51, GSW at Sea; Art 130, GPW; and Art.
147, GC. _ :

13



Because the prisoner of war is subject to the provisions of
the Uniform Code of Military Justice,26 there is but slight concern
in determining the standard of procedural rights he will enjoy in
the event of trial by the United States. However, at the other end
of the spectrum of certainty as to what elements must be accorded
the alien enemy to constitute a fair trial is the standard set forth
under Article 3 of the Civilian Convention. (See Appendix B) To
resolve the morass question of exactly what pfocedure will be
. accorded at all under the 1949 Geneva Conventions, we are gonfronted
with much the same situation as faced Mr. Justice Holmes who lamented
because of the lack of procedurél rules: "Legal obiigations that
exist but cannot be enforced are ghosts that are seen in the law
but are elusive to the grasp."27

The task of this papef is two-fold: to su%?;ize the rules
of customary international law regarding a fair trial (the Article
3 standard) and then to examine the effect that the'19ﬁ9 Geneva
| Conventions have had upon the customary law. In order to render a
proper interpretation of the printed words of these four international
agreements, the purposes in causing their creation must be kept
always in mind: to benefit the viectims of war, not the states. In

setting forth a standard of interpretation for the Genocide

26, Art. 2(9), Uniform Code of Military Justice, 10 USC $802
(hereinafter cited as either the Code or UCMJ).

27.  The Western Maid, 257 U.S. #19, 433 (1922). Wright, Supra
note 21 at 406 also points out that the "standards of international
law defining denial of justice are unfortunately vague'.

14



Convention, the International Court of Justice stated: "The high
ideals which inspired the Convention prbvide, by virtuelbf the
common will of the parties; the foundation and measure of all its

provisions."28

Thus, our concern is when do the Conventions apply,
to whom are'they applicable, and what benefits can be claimed under

the judicial provisions.

3. Application of the Conventions

Common to the four Conventions is Article 2 which provides
that the provisions of the Conventions will apply to all cases of
declared war, any other armed conflict of an international character,

and in all cases of total or partial occupation.29 Article 3 of

28,  Advisory Opinion on Reservations to the Convention on the
Prevention and Punishment of the Crime of Genocide, (1951) I.C.J.
15, 23. Pictet states that most international conventions are for
the benefit of and primarily concerned with affairs of government;
~ however, these four Conventions are concerned with the principle of
respect for human personality. THE GENEVA CONVENTIONS OF 12 AUGUST
1949, COMMENTARY IV, GENEVA CONVENTION RELATIVE TO THE PROTECTICN.
OF CIVILIAN PERSONS IN TIME OF WAR 26 (pictet ed. 1958) (hereinafter
cited as COMMENTARY IV). :

29 On 11 June 1965, the ICRC took the position that the United
States, South Viet-Nam and its allies, and the Democratic Republic

of Viet Nam (North Viet Nam) and the National Liberation Front (the
Viet Cong) were bound by the terms of the 1949 Geneva Conventions.
The United States replied that we would abide by the terms of the
Conventions. 60 Amo J. Int'l. L. Jo 92-3 (1966) The North Vietnamese
government has taken the position however, that the Convention does
not apply to trial of prisoners of war because of a reservation it
made (27 U.N.T.S. 340 (1957) denying benefits of the GPW to prisoners
of war who are tried and convicted of war crimes. The fallacy of
this reservation is examined in Comment, The Geneva Convention and
the Treatment of Prisoners of War in Vietnam, 80 Harv. L. R. 851
(1967). The historic development of the organizations operating in
South Viet Nam and controlled by Hanoi is covered in Carver, The
Fadeless Viet Cong, 44 Foreign Affairs 347 (1966).

15



each Convention is directed solely to armed conflicts not of an
international character and brings into application certain minimum
benefits to the victims of war which has been described as a
fminiture" Convention.Bo In Viet-Nam today, the assistance
rendered by the United States and five other nations31 brings into
application the judicial provisions of the Prisoner Convention because
the conflict is of an international character. However, because
the United States and the other nations allied with South Viet-Nam
do not occupy any territory, the judicial provisions contained in
Articles 64-67 of the Civilian Convention do not apply to the trial
of those who, not being entitled to prisoner of war status, never-
theless engage.in the hostilities and are made amenyﬁble to trial
when they violate the law of war. Only Article 3 of the Geneva
Civilian Convention is applicable to judiecial proceedings by the

U. S. against the wnlawful belligerent in that situation.’?

In dealing with the non-PW - the unlawful belligerent -, an

30. Esgain & Solf, The 1942;Géneva Conventions Relative to the
Treatment of Prisoners of War: Lis Principles, lnnovations and
Deficiencies, 41 N. C. L. Rev. 537, 21933;. Commentary IV 34.

31 Korea, Australié, New Zealand, thé Philipines, &nd Thailand.
55 State Dept. Bull. 455 (1966).

32. Pictet, supra note 7 at 473 points out that the Civilian
Convention was"an imperative necessity" because of the bitter
experiences of World War II and was really aimed at belligerent
occupation., However, Article 3 was included as a "fall back" since
the states would not agree on any more strong language as originally
suggested which would have made the entire Civililian Convention
applicable in the event of civil war, colonial conflict or religious
wars. COMMENTARY IV 30.
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important question exists as to whether he is entitled, in the

event of trial for violating the laﬁ of war, to the Article 3 or

the Article 64.76 standard of due process. The answer turns on '
whether the territory is occupied and his status. In discussing the
application of the Civilian Convention to Occupied Territory, the
American Delegate Plenipotiary and a member of the American
delegation, Mr. Yingling and Mr. Gunnane, respectively,stated:

UWhile the Civilian Convention contains no definition of Yoccupatién',
probably nothing more could be added to the principle in Hague
Article 42 that "Territory is considered occupied when it‘is actually
placed under the éuthofity of the hostile army." The Convention

will not apply in liberated territory of an allied'country such as
France in 1944 in relation to the United States and the United
Kingdom."33 Thus, in Viet-Nam, the provisions of due process
contained in Articles 64-76 do not apply to the trial of an

unlawful belligerent because the territory is not occupied territory

| as intended by the drafters of the Ciwvilian Convention,

Mr. Pictet speaks of the accused?s trial in both situations
as follows:34

The right of detained persons to a fair and regular trial
will be ensured in occupied territory, applying the provisions

33. The Geneva Cohventions of 1949, 46 Am, J. Int?l, L. J. 393,
417 (1952). o L
e, COMMENTARY IV 58. Article 3, GC was designed to apply to

armed conflict which had all the markings of an international conflict,
except that the fighting took place within the territory of a single
state., COMMENTARY IV 36.
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of articles 64-76; there is no special provisions
applying to the territory of the Parties to the conflict,
but the rule contained in Article 3 will be applicable:
i.es, the Court must afford "all the judicial guarantees
recognized as indispensable by civilized peoples.”
The open-end approach to the Article 3 standard is
ameliorated to some extent where the accused is a "protected
person® and is charged with committing a grave breéch, in which case
he is entitled to some of the procedural benefits granted to the
PW, which ih turn, is dependent on the procedural rights accorded

members of the armed forces of the Detaining Power.

4, Persons Entitled to the Geneva Conventions

Thus far we have discussed generally when and what
standardsgsre Provided by the Geneva Conventions so far as pro-
cedural due process is concerned. But Who is entitled to claim the
provisions of the Conventions incident to a war crimes trial?

The Prisoner Convention extends to all prisoners of'war,
these being the members of the armed forces,-militia members, and,
amongoothers; :résistence movements complying with the four-tier
requirement to be discussed below. (See Appendii C for definition
contained in GPW.) '

The Civilian Convention refers to a group of victims of
war as "protected persohs” who are defined in Article 4 as being:

~ Persons protected by the Convention are those who, at a
given moment and in any manner whatsoever, find themselves,
in case of conflict or occupation, in the hands of a Parly

oo to the conflict or Oceupying Power of which they are not
nationals.
Nationals of a State which is not bound by the Conven-

tion are not protected by it. Nationals of a neutral
State who find themselves in the territory of a belligerent
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State, and nationals of a co-belligerent State, shall not
be regarded as protected persons while the State of which
they are nationals has normal diplomatic representation
in the State in who hands they are.

In general, the Civilian Convention includes within its
ambit two main groups: any one who is not a national of (1) the
Party to the conflict or (2) Occupying Power into whose ﬁaﬁds he
falls.35 .

For example, the Civilian Convention would not apply in
the event of a national of the U. S. were to fall into the hands of
the U. S. in Viet- Nam. Similarily, a national of a neutral State,
or one not bound by the Conventions, would not be.entitled to the
protectédipérson status should he fall into the hands of any of

the five co-belligerents in Viet-Nam,.

5. Grave Breaches

In addition to the question of whether the Conventions
apply and, if so, what portions, is the matter of grave breaches, a
type of international war crime. Common to the four GConventions
are the following criminal acts included within the grave breach
definition: willfull killing, torture or inhumane treaiment,
including biological éxperiments and wilfully causing great
suffering or serious injury to body or health, willfully depriving
a person entitled to the Convention in question of the rights of

fair and regular trial prescribed in the particular Convention, and

35. COMMENTARY IV 45059,
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extensive destruction and appropriation of prbperty not justified
by military necessity and carried out unlawfully and wantonly.36
The GPW adds to this list the crimes of compelling a prisoner of
war to serve in the armed forces of the hostile Power. The unlaw-
ful deportation or transfer or unlawful confinement of a'protected
person is added by the GC, which also includes within the grave
breach definition compelling a protected person to serve‘in the
armed forces of a hostile power, the taking of hostages. Grave
breaches defined in the GSW and GSW at Sea add additional crimes

acts not here relevent.

The four Conventions place upon the Contracting Parties these

37

three obligafions regarding grave breaches:

.a) to enact any national legislation hecessary to provide
éffectivé éenal sanctions for those having complicity as to a
grave breach;

b) to search for such persons charged with complicity as
to a gravelbreach;'and

¢) to try such persons before its own courts, or to hand
over for trial to another High Contracting Party where a prima

facie case is established.

36. Art. 50, GSW; Art. 51, GSW at Sea; Art 130, GPW; and Art.
147, GC.
370 Art. 49, GSW; Art.50, GSW at Sea; Art. 129, GPW; and Art,

146, GC. These articles have been described as the "cornerstone of
the system used for the repression of breaches of the Convention.!
COMMENTARY IV 590. Before the US Senate Committee conducting
hearings on the Geneva Conventions, the Assistant Attorney General
stated: :
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The four Conventions also places upon the Parties the duty
to repress all other violations of the provisions of the Conventions
as well as other crimes and states that those entitled to benefit
from the Conventions shall be entitled to thefgafeguards of a

proper trial and defense,

"We have laws that cover all those subjects." (emphasis
added) Hearings Before the Committee on Foreign Relations, US
Senate, 84th Congress, 1st. ‘Sess., 3 June 1955, on'thé Gepeva
Conventions for the Protection of War Victims 28. As later discussion
will reveal, the United States has very few laws to effect the purpose
of these treaty obligations. The drafters of the Conventions
considered it would be necessary to enact some additional legislation,
THE GENEVA CONVENTION OF 12 AUGUST 1949, COMMENTARY III, GENEVA
CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF WAR 629
(Pictet ed. 1960)(hereinafter cited as COMMENTARY ITIO. For a
review of the need for federal criminal legislation since there is
no federal common law on crimes, see Bilder, Control of Criminal
Activity in Antartica, 52 Ve. L. Rev. 231, 2W8-7, 269-279 (1966)
for an example that the need for US lagislation in overseas areas
is not limited to the topic of law of war, but also affects vitally
treaty commitments in other areas of our foreign relations.
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III.
JURISDICTION TO TRY WAR CRIMINALS

A. Basidé Principles

At the threshold of any discussion of criminal law lies
the topic of jurisdiction - the authority or power of the State
to act in regard to the trial and punishment of a person charged
with vielating the law, in this case the law of war., Customary
international law recognizes five basic principles of jurisdiction,
all of which are applicable to the general topic of war crimes:
territorial, nationality, passive nationality, protective,

and universality.38
The territorial principle is perhaps the most widely

applied and accepted one. It provides that the State may exercise
its jurisdiction-as to preséribing laws regarding all crimes
committed within its borders and to enforce such laws, with certain
exceptions not here pertinent. This power to act as to all matters
within its territory ds one of the most important attributes of
sovereignity.39 The second and third category listed above are
concerned with nationality: if the offender is national of State X,
the detive pérsonality (or nationality) principle applies to give -

" '
Ty e e -
caLh e e

38. Carnigie, Jurisdiction Over Violations of the Laws and
Customs of War, 39 Bril. Ib. Int¥l. L. 402 (1963).

39. Beckett, The Exercise of Criminal Jurisdiction over
Foreigners, 6 Brit, b, Intll, L. &% (1925) outlines the development
of the modern state on a territorial basis.
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that State jurisdiction over his conduct; where the victim of the
criminal conduct is a national of State X, that State can make
ameniable to its criminal powers the offender when and if he comes
into the éustody of State X, under the passive nationality principle.

Speaking of the passive pérsonality principle, Judge Moore of the

Permanent Court of International Justice stated:uo

It appears to be now universally admitted that when a

crime is committed in the territorial jurisdiction of one
state as the direct result of the act of a person at the
time corporeally present in another state, international
law, by reason of the principle of constructlve presence of
the offender at the place where his act took effect, does
not forbid the prosecution of the offender by the former
state, should he come within its territorial jurisdiction.

The fpufth category, protective principle of jurisdiction,
“allows a State to exercise its criminal laws where the offense
involved is harmful to the vital interests of the state, as in the
instance of mass deportation of pcpula.‘c.:i.ons.,l"‘l _

- The fifth principle, universality, allows any state to
punish any offender for a criminal act, irrespective of the nation-

L2

ality of the wvietims or where the crime was committed. Tradition-

ally, its application was evidenced in the case of pirates‘seized

4o, The case of the S. S. "Lotus", (France v Turkey), Perma-
nent Court of International Justice, Ser. A, No. 9. (1927),
HudsoricWorld Court. Reports120. (1935} . ., . -

U. S. 604 (1953)

M, Note Protective Principle of Jurisdiction Applied to Uphold
Statute tended to _have kxtra-territorial Effect, 62 Colum., L. Rev,
371 !196%; discusses United otates v Luteak, §Eﬂ
the War Brides Case.

b2, Carnigie, Supra note 38 at 405,
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on the high seas where there was technically a legal vacuum., This
principle holds that there must be some law for the repression'of
unlawful conduct and thus serves as a gap-filler. The trials of
war criminals after World War IT utilized this principle for the
exercise of jurisdiction by the‘militany and civilian courts where,
for example, an Australian military commission tried a Japanese
charged with commitiin;; offenses in Java against Chinese and
Indians, and also a United States triél in Germany of a German
accused of crimes against Czechoslavdk and Russian nationals which
were committed at a time before the United States even entered the
war against the Axis.L"3
‘Professor Cowles, in his article entitled "Universality
of Jurisdiction over War Criminals", sets forth the'rule which
was followed by most all of the Allied war crimes tribunals:uu
Actual practice shows that the jurisdiction assumed by
military courts, trying offenses against the law of war,
hasibeen personaliror:univeérsal; notiterritorial.~.The:,
Jjurisdiction, exercised over war criminals, has often been
of the same nature as that exercised in the case of pirates,
and thus broad jurisdiction has been assumed for the same
fundamental reasons, *** But, while the State whose nationals
were directly affected has a primary interest, all eivil-
ized States have a very real interest in the punishment
of war crimes,
As early as 1919, the international community generally

_recognized that individuals as well as States could be hald crimi-

43, United States v Remmele, 15 LAW REPORTS &4 (1949)(discussed
but not reported). 1Ihis Iifteen volume represents. the work of the
UN War Crimes Commission and will be referred to herein after as

LAW REPORTS.

4y, 33 Cal. L. Rev. 176. 217 (1945).
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ally liable for the commission of war crimes.uS However, it remained
for the events of World War II to bring forth the exercise of any
full scale criminal jurisdiction in the field of international

Lé

.eriminal responsibility. Unfortunately, the Restatement of Inter-

national Law prepared by the American Law Institute failed to recog-
" nize the application of the universality pkinciple to war criminals,“'7
and was content to adopt the outmoded approach which was valid

until 1919 that this principle applied only to pirates, thus

disregarding the approval of the UN General Assembly in 1948 of the

L5, Customary international law was once an obstacle to the
advancement of human rights because this doetrine provided for only
states as subjects of intermational law, but it is now being eroded.
E. Lauterpacht, Some Concepts of Human Rights, 11 How. L. J. 264
(1965). The establishment of universality of jurisdiction for the

" trial of war criminals is regarded as an expansion of customary
international law in the direction of the greater. protection of human
. rights, Brand, The War Crimes Trials and the Law of War, 26 Brit.
Yo, Int'l. L. %1% (i1949). See. also Q. wright, war Criminals, 39 Am.
Jo Unttl, L. J. 257, 262 (1945). The Council of the Conference of
Paris of 1919 recognized the right of the Allies to punish indi-
viduals for violations of the laws of war; see 14 Am, J. Int?l. L.
117 (1920) for discussion of this Conference.

L6, In the context of law of war, Q. Wright, supra note 45

at 284.5, refers to the four systems of law and their advantages:
national law - precise rules and procedure, but apply in the United
States, and are not destgned to vindicate international law; law

of war - also has established rules and procedure, but is not suited
for the development of the law of peace; law of peace -~ establish-
ment of an international tribunal to discourage future law breakers;
and universal law - ideal system. )

47, Sectien 35, Universality; for critical evaluation of the
Restatement's provision dealing with jurisdietion, see Metzger,

The Restatement of the Foreign Relations Law of the United States:
Bases and Conflicts of Jurisdiction,
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Nuremberg Judgment.

The principle of universality of ecriminal jurisdiction was
used by the United States military commissions and military govern-
ment courts after the Second World War throughout the world;us
Often times, the consent of the injured State was obtained prior to
the United States commencement of a proceeding for crimes committed
outside the US zone of Germany.49 The judgment of the International
Military Tribunal which tried major war criminals in Nuremberg
stated that its jurisdiction came from the‘Charter promulgated by
the Allied Powers and on the basis of a territérialit& claim in the

sense that the four Allied nations stood in the shoes of the defeated

48, LAW REPORTS 23-48 (1949) reviews the jurisdictional basis
of the Allied trials of war crimes, See also Section V, C, infra.
In 1960, Eichmann was kidnapped in Buenos Aires and taken to Israel
where he was tried the following year on fifteen counts of crimes
against the Jewish people under a 1950 statute of the Isra2li govern-
ment [The Nazi and Nazi Collaborators (Punishment) Law/57107 , war
crimes, and membership in hostile organizations. .He was sentenced
to death and the sentence was executed in 1962 after the Supreme
Court of Israel rejected his appeal and the President of Israel
denied clemency. The Court exer%%sed Jurisdiction under the univers-
ality principle because the accuﬁt;ﬁ conduct must be regarded as
international criminal acts and oii, z51ls that every nation has a
duty to prosecute those accused of such crimes. The appellate court
based ‘its decisioﬁfthe 1907 Hague Regulations, the Lotus case,

~and the Judgment of the International Military Tribunal at Nuremberg
which was adopted by the United Nations General Assembly. In
reviewing this case, Mr., Fawcett approves of the exercise of
Jurisdiction and observed: "There is evidence then that the majority
of states have accepted the principle: that there are certain crimes
Jure gentium for which any state may assert jurisdiction to try and
punish the offender. On this principle there would be concurrent
Jurisdiction between States and the exercisé of that jurisdiction
would fall to the forum conceniens.", The Eichmann Case, 38 Brit.
Yb_o Int'lo' Lo 181, 207 (19625. . o .

49, For example, the United States obtained permission from

Belgium to try offenses committed against Belgium nationals in Belgium,
see the Malmedy case, (United States v Bersin et al) discussed in Koessler,
American War Crimes Trials 1in Lurope, 39 GeC. Ls d. 18, 38 (1950).
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http:conceniens.fi

sovereign resulting from the deballatio of Germany. The trial of
the major war criminals in Tokyo, however, based its jﬁrisdiction
on the formal instrument of surrender in which Japan consented, by

the express terms of the document, to such trials.so

B. The 1949 Geneva Conventions

The Prisoner and Civilian Conventions both expressly
recognize the right of the Detaining or Occupying Power to subject
pr;scners of war, protectedipersons, and others to the laws of that
Power and international law in force at the time of the commission
of the conduct in question.>' Specifically, Article 82 of the GPW
provides that the prisoner of war is subject to the laws, regue-
lations, and'prder in force in the armed forces of the Detainingb
Power. Article 64 of the GC allows the Occupying Power to subject
the population to those measures which will maintain an oirderly
government and insure the security of the Oceupying Powef, and
Article 5 envisions trials by the Detaining Power of those charged
with espionage, sabotage and other hostile acts, committed during

the conflict or occupation,

50, Carnigie, supra note 38 at 413-6.
5. Carnigie, supra note 38 at 406, points out that conventional

war crimes are partly covered by customary international law and
partly by the 1949 Geneva Conventions. The Conventions will govern
those states parties thereto and to strangers who agree fo its
principles, with the greatest impact being on the grave breaches
provision regarding jurisdiction. When two or more states ally to
repel an aggressor or to wage war, each can exercise jurisdiction as
to those captives in its custody without regard to territorial rights
of one state; in other words, there is no requirement for waiver of
jurisdiction to be obtained from the territorial sover&egn in order
to try a person accused of war crimes.
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Iv
CONSIDERATIONS AFFECTING PROSECUTORIAL DISCRETION

A. Staff Judge Advocate Duties and Responsibilities

The Staff Judge Advocate of each command has the responsii-
bility to supervise‘the conduct of a war crimes program52 and to
assure that proper action is taken at his level of commamd.53 In
the discharge of these duties, the SJA is available to the comménder
and the staff to give advice regardihg the investigation of a war
crimes incident, the status of an accused, conditioné of detention,
as well as the sufficiency of evidence for the purpose of either
prosecution or a request for extradition or transfer of custody
of an enemy alien to US control.54

In drafting the charges, the relevent facts must ﬁe averred

so as to place the accused on notice of the conduct in question.

524 Paragraph 3.47g, U. S. Dep*t. of Army, Field Manual 101-5,
Staff Officerst Field Manual (1964

53 Paragraph 40, U. S. Deptt. of Army, Pamphlet 27-5, Staff
Judge Advocate Handbook (1965). Although the US Army Reserve pro-
vVides for War Crimes Teams (TO&E 27-500g) which are under the control
of Tie Judge Advocate General of the Army, there are no such units
now in the active Army, Letter of 9 December 1966 from the Chief,

International Affairs Division, Office of The Judge Advocate General
to the Assistant General Counsel, Department of Defense.

54, Acting under US Military Assistance Command, Vietnam (here-
inafter referred to as MAC-V), Directive No. 20-4, dated 25 March
1966, the Staff Judge Advocate is required to conduct a thorough
review of all war crimes incidents which are investigated by lower
echelons,
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Qharges against a prisoner of war should be placed upon the same
f;;ms used in the trial of members of the US armed fm‘ces.f’5 There
is no particular format in the drafting of the specification ahd,
as the Supreme Court stated in rejecting as assignment of error

on the basis of defective charges and specifications: "Cbviously,
charges of violations of the law of war triable before'a military
tribunal need not be stated with the precision of a common law
indic:1:.ment..”56 Also, there is no set of rules (such as in the case
of court-martial trials) as to the elements of the offense of the
various war crimes, but”an excellent treatment of gféve breach
violations of the Prisoner Convention is given by Professor

Howard S. Levie,”’ and the UN War Crimes Commission has dealt with
the elements of other war crimes.58 In addition to the criminal
conduct involved, the specification should allege the nationality
of the accused and the victim, the position held by the accused,
and that the conduct "was in violation of the law and custom of

war.? Admitting that there is no single source in deciding whether

55 Paragraph 12, Appendix 6c, Manual for Courﬁé—Martial, 1951,
471 (hereinafter cited as MCM,1951.) -

56,  In re Yamashita, 327 U. S. 1, 17 (1946).

57 Penal Sénctiohs>for Maltreatment of Prisoners of War, 56

Am, J. Int'l, L. 433, LLLhsh (1962); Professor Levie of Saint Louis
University School of Law was formerly chief, International Affairs
Division, Office of the Judge Advocate General,

58, 15 LAW REPORTS 89-154 (1949). Also see Greenspan, THE
MODERN LAW OF LAND WARFARE 463-502 (1959). ‘



a given offense constituted a war crime, Chief Judge Quinn of the
US Court of Military Appeals stateds??
The test bringing these offenses within the common law of
war has been their almost universal acceptance as crimes
by the nations of the world. This test is consistent
with the rule, already noted, that the common law of war

has its source in the principle, customs, and usages of
civilized nations.

B. Custody of the Accused

Of primary concern to the Staff Judge Advoqaté, once
authorization for the conduct of war crimes trials is granted, is
not only the sufficiency of the evidence to support the conclusion
that thefe is a feferrable case but also whether the command has
custody of the persons responsible for the violation of the law of
war. If the US has custody, there is little concern regarding his
presence. in court. However, the absent accused raises many
collateral problems once his whereabouts is known: can he be
extradited from the country of asylum to the country where the US is
providing military assistance, can he}be merely returned to US control
once he is found in a foreign country, and what is the situation
where he flees to the United States to avoid prosecution for crimes
committed in the zone of operations.60

Extradition to or from the United States territorial

59. United States v Schultz, 4 C.M.Re 104, 114 (1952).
60. Lauterpacht, Law of Nations and’Punishmentrof WarﬂCrimes,

21 Brit. Yo. Int'l. L.758, 86 (194%).
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jurisdiction is governed by over eighty bi-lateral treaties, the

61 and by Section 3181 of Title 18 of

1933 Montevideo Convention,
the United States Code which provides that extradition will take
place only during the existence of a treaty of extradition with a
foreign government involved. However, since the state of war has
‘been regarded as suspending the application of extradition
treaties,62 the argument that the United States, or other nations,
can merely request surrender of fugitives in itime of war from
countries where the fugitives %gefound to be located has merit.

This argument has added merit when the country of asylum is a High
Contracting Power to the Geneva Conventions and the offense is a
gfave breach.63 Even when the United States has an extradition
treaty, such a treaty might not apply to crimes committed outside
the US jurisdiction in any event because most treaties allow for the
extradition only when the crime took place within the territorial

jurisdiction of the United States, such jurisdiction being defined

to include territory under the contrel of or belonging to one of

61. Note, The New Extradition Treaties of the United States, 59
Am. J. Int'y, L. J. 351 (1965) considers the three treaties entered
into since World War II involving Brazil, Sweden and Israel.

62. Mr. Justice Stewart, when a member of the 6th Circuit,
considered the effect of war on an extradition treaty between the
United States and Italy and held that the 1945 peace treaty pro-
vided for the revival of all former bi-lateral treaties between the
countries which had been suspended when the U, S. declared war on
Italy in 1941. Argento v Horn, 241 F. 2d 258 (6th Cir. 1957)

63.COMMENTARY IV 52-58.

31



the contracting states.éu Perhaps the best approach would be for

the.government of South Viet-Nam to request the extradition and

then release custody to the United States'upon the return of the
fugitive to South Viet-Nam, This coﬁrse of action would be feasible
where the surrendering state did not require the requesting étate
(South Viet-Nam) to prosecute, otherwise,. the US could transfer thé
file to South Viet-Nam for prosecution.

Where the fugitive flees to a country other than the US, he
might be returned to US control for purposes of trial in South
Viet-Nam without the formality of an extradition process. Such
was the case after World War II when the Allies agreed to surrender
requested persons held in custbdy to another Allied Power.65
In the event the fugitive seekg asylum in the United States

or its territories, he might be subject to extradition under a

64, Note, supra note 61 at 354,
65, The Moscow Declaration of {1943 requested the Allies to

surrender war criminals to the demanding state, Morgenstern, Asylum
for War Criminals, 30 Brit. Yb., Int¥l, L. 382 (1953). The
establishment and operation of civilian internment:en¢losures and
prisoner of war camps in Germany following the WW II is discussed
by General Telford Taylor, Chief of Counsel for the Subsequent
Proceedings held at Nuremberg, in FINAL REPORT TO THE SECRETARY

OF THE ARMY 50-58 (1949)(hereinafter referred to as Final Report),
who observed that expeditious handling of cases was of prime

concern in view of the instability of the country and the large
number of persons sought for trials as accused and often times as
witnesses in other trials by different countries. The Allies in

WW II recognized their failure to include in the Treaty of Versailles
in 1919 a provision for the surrender of war criminals, thus the
provision in the Moscow declaration, 39 Am. J. Int*l. L. J. 565
(1945) The Austrian Government has requested that Brazil extradite
recently arrested Franz Stangl to stand trial for war crimes arising
from his activities while commandant of Nazi concentration camps

at Treblinka and Sobibir in Poland during WW II, New York Times,

b4 March 1967f P 3, col, 7. .
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treaty but he is not subject to extradition under Section 3185 of
the above US Code Title, because this Statute, enacted in ke 1900

in order to return to Cuba from New Yorkva US citizen wanted by

the US military Governor of Cuba for postal crimes,66 is applicable

only where the US has complete or exclusive control of the foreign

country, such as in the case of occupation.67 Political offenses

68

are excluded from extradition treaties as a general rule. = Efforts

66, 1w Neely v Henkel, 180 U. S. 109 (1900), the Supreme Court

held that there was no constitutional prohibition to enactment of
extradition law (18 USC S3185) for retroactive effect since the law wekely
changed procedure and did not ecreate a new criminal offense, thus

not offending the principle of ex post facto. Also, the Court held
that the petitioner, seeking to bar his extradition to Cuba which

was then under the control of the US Army, had no constitutionsal
rights to a certain kind of trial by the demanding state or territory.
H Report No. 1625, 56th Congress, i1st Sess. 2(1900). Such a statute
as proposed in {1954 or an extradition treaty with South Viet Nam
would be necessary to fill to present vacuum existing due to the

lack of such a treaty and legislation. (Treaties in Forces as of 1
January 1966 failés to list such a treaty between the United States
and Viet Nam, p 210-%211. (State Dep't. Publication No. 8042). n =

67. In re Krausman, 130 F. Supp. 926 (DC Conn, 1950), held
that the United States must have exclusive jurisdiction over the
territory in order to seek return of petitioner (former employee

of American Express Co. in Berlin) and that the relinquishment of 3§
jurisdiction to Germany during proceedings mooted the extraditien
proceeding under 18 USC 8 3185,

68. Garcia-Mora, Crimes Against Humanity and the Principles of
Non-Extradition of the Political Offenders, 62 NMich. L. Rev. 927
T198%); see Artukovic v Boyle, 140 F. Supp. 245 (SD Cal, 1956) where
extradition request under Treaty with Serbia in 1902 was denied by
the US court where the murders charged by Yugslovia (regarded as

the proper successor to the Treaty) were regarded as political acts.
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in the House of Representatives in 1954 to liberalize this statute
failed., It was proposed then (a) to allow for extradition from
the United States to a foreign'céuntry occupied exclusively or
jointly by the US and (b) to increase the list of ecrimes for which
extradition was possibie‘to include many occupation types offenses.69

No further action has been taken by the Executive to suggest the enactment
rofi:t legislation providing for extradition to countries from the

United States where the US is engaged in collective security

measures 070

69. | For review of the House action, see Note by Fairman in 48
Am, J. Int"lo L. J. 616 (195“)0

70, The US courts have stead-fastly held by the wordsnof Chief
Justice Marshall: "Our Constitution declares a treaty to be the law
of the land. It is, consequently, to be regarded in Courts of
Justice as equivalent to an act of the legislature, whenever it
operates of ilself without the aid of any legislative provisions.
But when the terms of the stipulations imports a contract, when
either of the parties engages to perform a particular -act, the
treaty addresses itself to the political, not the judicial department;
and the legislature must execute the contract before it can become

- a rule for the Court," in Foster v Baker, 2 Peters 253, 314 (1829)
(noted in 44 Am. J. Int’l. L. 545) as being the foundation for the
principle of self-executing and non-self-executing treaties. The
precise terms of the Conventions require legislative action by the
Congress, but the Assistant Attorney General's position is repeatad:
"We have laws that cover all those subjects" when referring to the
Geneva Convention requirements to enact legislation, see Hearings,
supra note 37. .

Addition comments on extradition: (1) Neutrals are extremely
reluctant to allow for the extradition of war criminals and have the
right under international law to grant or refuse asylum as it sees
fit, unless bound to act otherwise. Neumann, Neutral States and
Extradition of War Criminals, 45 Am, J. Int'l. L. 495 (1951 5. The
US Supreme Court considers this principle of international law in
Factor v Laubenheimer, 290 U, S. 276 (1933), giving liberal con-
struction to an extradition treaty with Britain.

(2) Irregular extradition methods, such as kidnapping, ha¥C
never been the grounds. for the court to state there had been a denial
of justice, Evans, Acquisition of Custody over the International
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C. Determination of Status

1. The Prisoner of War

The traditional division between the armed forces and the
peaceful population, and between lawful and'unlawful belligerent
has been preserved by the Geneva Conventions. These Conventions
divide the persons falling into the hands of a Party to the conflict
into two groups primarily: Prisoner of war, and #Protec ted personst,
Under Article 4 of the GPW, (see Appendix C), eight categories of |
prisoners of war are listed and include members of the armed forces
of a Party to the conflict, militia making up part of the armed
forces, and members of other militia or volunteer corps (resistence
movements) who comply with the following four tier formula:

a) carry arms openly

b) Have a fixed distinctive sign,

c) be commanded by a person responsible for that unit,.and

d) conduct operations in accordance withrthe law of war.

PW,status is also accorded those who suddenly take up

arms upon the approach of the enemy (levee en mass), persons who

Fugitive Offender, 40 Brit. Yb. Int'l. L. 77 (1964), considers the
claims of denial of justice raised by Soblen (199 F. Supp. 11 (1961),
Eichmann, Argoud (kidnapped in Munich in 1963 and tried in France as
leader of military revolt against President DeGaulle), and Ahlers
(editor of Der SEiegel) who fled to Spain, deported to Germany for
treason trial, but conviction set aside by Federal Supreme Court of
Germany on other grounds in 1965, See also O'Higgins, Unlawful
Seizure and Irregular Extradition, 36 Brit. Yb. Int’l. L. 279 (1960),
for review of British cases. The US Supreme Court has also ruled
that kidnapping of accused in order to secure his presen§e in court
does not impair the power of the court. Kerr v Illinois, 119 U. S.
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accompany the armed forces (eivilian members of aircraft crews, war
correspondents, supply contractors and the like), merchant marine
crews, and those members of the armed forces in-a neutral country
who are 'interned there.

The main concern here is to determine whether there has
been compliance with the four tier formula in the case of militia
or volunteer corps. Because so many times, the enemy combatapt in
Viet-Nam fails to comply with this fopmula which has existed since
the Hague Regulations of 1907, there is a considerable task in
determining the status of captives falling into the hands of the US
armed forces in Viet-Nam. The key to entitlemeﬁt to PW status
has boiled down to the wearing of a aistinct uniform, one that
readily sets the wearer apart from the civilian population.71

2. US Practice in Viet-Nam -

The United States has established tribunals under Article

436 (1886)(seized in Lima, Peru and brought to Chicago for larceny
trial) and Frisbie v Collins, 342 U.S. 519 (1952)(Michigan officials
seized wanted murderer in Chicago held not to violate due process;
", ..50und basis of due process of law is satisfied when one present
in court is convicted of a crime after having been fairly apprised
of the charges against him and after a fair trial in accordance with
constitutional procedural safeguards?, in opinion of Justice Black,
at p. 524.)

71. Baxter, So-Called 'Uhgr1v1leged Belllgerencz‘- Spies,
Guerrallas, and Saboteurs, 28 Brit. Yb. Intfl. L. 323, 342 Z 1951).
Paragraph 7%, FM 27-10, provides that persons otherwise entitled.

to PW status (members of armed forces ete.) lose théir right to PW
treatment whenever theydeliberately conceal their status for military
advantage. An excellent historical development of treatment accorded
prisoners of war is contained in Kooks, PRISONERS OF WAR (1924),
especially p. 7, 34, and 370. _ )
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5 of the GPW for the purpose of determining the status of those
captives about whom there is doubt as to status.72 The applicable
reg;nlation;.?3 provides for a 3 member tribunal to be convened by
the general court§_martial authority and that at least one member
of the tribunal be a judge advocate officer. The proceeding before
the tribunal is informal and a summarized record is prepared. The
detainee is entitled to the following rights: counsel (either a
judge advocate officer appointed by the general court;»martial
convening authority or a fellow detainee; an interpreter; to
present his case and call witnesses; and be present with counsel in
open sessions of the tribunal. Evidence of a relevant natufe is
admissible, the technical rules of evidence being dispensed with

in order to establish the truth of the issues involved. The
tribunal is granted the power to call witnesses, obtain documentary
evidence and real evidence, as well as the power to determine the
mental and physical capacity of the detainee. Decisions are reaéhed
by a majority vote on all issues; in the event 6f a tie vote on the
ultimate issue of whether he is entitled to PW status, the decision

is in favor of granting PW status.

726 Article 5, GPW provides: "Should any doubt arise as to
whether persons, having committed a belligerent act and having fallen
into the hands of the enemy, belong to any of the categories
enumerated in Article 4, such persons shall enjoy the protection of
the present Convention until such time as their status has been
determined by a competent tribunal.®

73. MAC-V Directive No. 20-%, dated 25 March 1966.

37



When PW status is granted, a brief resume is prepared by
the tribunal. In thg event PW status is not granted, a summary of
the evidence and pertinent documents are forwarded to the convening
authority and then to the SJA, MAC-V for review. The MAC.V SJA
has the authority to order a rehearing or may‘grant PW status with-
out further action. Detainees who are det ermined to be civil
defendants by the US (this group includes terrorists, spies,
saboteurs, or qriminais) are turned oﬁer to the proper South Viet-
namese authorities for ﬁossible trial and punishment under the laws
of that countny.74

The present‘policy of the United States is not to exercise
its right to try any prisoners of war against whom there might be
sufficient evidence to establish a violation of the law of war and
to transfer all PW!s to the control of the South Viet-Nam Army as
~ provided in Article 12, GPW. The civil defendants are also turned
over to the local authorities,.even though the United States may

have been the victim of a violation of the law of war.75 The US is

4. In an article entitled "The United States Achievements in
Viet Nam", General Wheeler, Chairman of the Joint Chiefs of Staff,
reported that the US had captured 6,000 enemy on the battlefields

in 1965 and 9,000 during 1966. 56 State Dept. Bull, 186, 191(1967).
A news release by the MAC-V Headquarters in Saigon (reported by the
New York Times, 25 January 1967, p 1, col. 1) indicates that the US
has 2,500 Pwis,about hatf considered to be members of the North
Vietnamese Army and the rest Viet Cong. See Westerman, International
Law Protects PW's, Army Digest 32-39 (February 1967).

75 In such cases, the accused are subject to trial by a
military court where a majority voie controls all issues, evidence
of probative value is admitted, and the accused is represented by
counsel who is entitled to know the nature of the charges and to
present evidence on behalf of the accused. Westerman, Military
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hopeful of repatriation of PW's and has released several Viet Cong

prisoners (with approval of the South Viet-Nam government) in

76

expectation of reciprocal action on their part.

3. The Unlawful Belligerent

The'Brisoner Convention was designed to provide a definition
of prisonér of war broad enough to include all lawful combatants in
land warfare within the protection afforded by international law.
It is a matter of ﬁeéoni that there ére-individuals taking part in
the conduct of hostilities in Viet-Nam who do not qualify as
prisoners of war. The Civilian Convention, being an innovation and
a supplement to Hagﬁe Regulations Number IV of 1907, tried to
protect in specified ways the inhabitants of occupied territory and
in a general way others who fell into the hands of a Party to the
conflict. As was mentioned earlier, the four standards of procedural
due process set forth by the two Conventions depénd to a great

extent upon the status of the accused and the nature of the

Justice in the Republic of Viet Nam, 31 Mil. L. Rev. 137 (1966). 1In
one such trial, the seli-conlessed Viet Cong agent who killed a _
member of the South Vietnamese Constitutient Assembly was sentenced

to death by a military court in January 1967. New York Times,
11 January 1967, p 3, col. 5. _ . ‘

76. Article appearing in Washington, D, O, Post, 29 January
1967, p. 1, col 3. The Detaining Power may, if it desires, grant
asylum to PW's who do not wish to be repatriated. Baxter, Asylum
to Prisoners of War, 30 Brit. Yb, Int*l. L. 481 (1953). Para-
graph 197, M 27-10, states that belligerents may exchange
prisoners of war, but are under no duty to do so.
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territory.’?
The failure to specify certain procedural safeguangg for

the guerrilla fighter conducting operations in the home territory to

one of the Parties to an armed conflict of an international character

has an impact upon detention problemsi, judieial proceedingsd, and

other areas because the Conventions were designed to apply pf&marily

to a fixed area of land being occupied by a hostile armed force.78

However, the modern guerrilla fighter: the unlawful belligerent: was

not forgotten by the drafters of the Civilian Convention, as indicated

77 COMMENTARY IIT 52-61, outlines the inclusion of partisans

in the definition of prisoner of war in order to give to these proper
belligerents, whether acting in their own country or elsewhere,

would be given proper treatment in the event they fell into the hands
of the enemy. But, to benefit from the Prisoner Convention, such
personnel must qualify under the four-tier formula, otherwise they
are regarded as unlawful belligerents. The US Dep't. of Army Field
Manual 31-21, Special Forces Operations (June 1965) paragraph 124,
dealing with resistence movements, overt and covert, points out

that PW treatment is accorded to only those wearing the uniform

(as to regular army personnel) or complying with the four-tier formula
(as to indiginous personnel operating against the enemy.)

78. Pictet, The New Geneva Conventions for the Protection of

War Victims, 45 Am, J. Int'l. L. 462, W73=5 (1951) reports that

the Civilian Convention was really aimed at the conduct of the
belligerent occupant. The type of warefare now in Viet Nam is

a legal noveliy of sorts because there has not been such international
armed action of extended duration of this nature. Tilman, The Non-
lessons of The Malayan Emergency, Military Review 62 (December 1966).
Background material for the inf%rested reader regarding resistance
warefare in France, Yugoslavia, Malaya, Algeria, Greece, the
Philippines, and Palestine, is covered in UNDERGROUNDS IN INSURGENT,

REVOLUTIONARY AND RESISTANCE WARFARE (1963), .a publication of the .
Special Operations Research Office, American University.
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in the following remark:79

It may, nevertheless, seem rather surprising that a
humanitarian Convention should tend to protect spies,
saboteurs, or irregular combatants. Those who take part

in the struggle while not belonging to the armed forces

are acting deliberately outside the laws of warfare. Surely,
they know the dangers to which they are exposing themselves.
It might have been simpM\ler to exclude them from the
beriefits of the Convention, if such a course had been
possible, but the terms espionage, terrorism, banditry

and intelligence with the enemy, have so often been used
lightly, and applied to such trivial cases, that it is not
advisable to leave the accused at the mercy of those
detaining them. ’

Mr. Pictet was speaking of Article 5 of the GC which allows
for the partial derogation of the Convention where the security
of the Detaining Power is threatened by hostile acts during occupation
or otherwise. The Protecting Power will continue to function, how-
ever, in such an event.80 The irregular or unlawful belligerent
is therefore covered by the GC as a “pfotected person' and entitled
to trial under the standard of due pfocess, dependent'upon where
he was captured during occupation or fell into the hands ofi the

81

Detaining Power as a result of the conflict. The unlawful

79.  COMMENTARY IV 53. See also Nurick and Barrett, Legalit
of Guerrilla Forces Under the Laws of War, 40 Am. J. InttI] L. 5%3 (1946).

80. Common ~to the four Conventions is the Article (Art 8, GSW,
GSW at Sea, and GC and Art 9, GPW) providing for the appointment by
the belligerents of a Protecting Power to ensure compliance with
the Conventions - a most onerous task, says M. Mictet in his
Commentary on the GPW at p 88. The belligerents are under a duty
to appoint such agents. Should the Detaining Power be unable to
secure a suitable Protecting Power, it is then under a duty to obtain
the assistance of a neutral nation, or the ICRC to perform the duties.
(Art 10 of GSW, GSW at Sea and GC, and Art 11, GPW). For an account
of the need for supervision, see TREATMENT OF BRITISH PRISONERS OF
'%AR I§ KOREA 31-32(1955), as reviewed in 49 Am, J. Intfl. L. 431
1955). : . ' o .

81. Supra note 3k4.
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belligerent is not punished per se for being an unlawful belligerent,
but rather because of his violation of the law of wér on the basis
of his conduct, such as murder, sabotage, espionage.82

Professor Cowles traces the origin of today’s unlawful
belligerent to the ancient practice of brindage, under which bands
of fugitives from the law would follow along behind the armies,
looting angpillaging in the wake of the hostilities.S3 In 1863,
Dr. Leiber'described this activity as involving armed prbwlers and
placed them in the same category as pirates. The pirate and the
brigand both hope to obtain impunity for their crimes where there
is no well organized police or judicial system at the place where
their operations are conducted.

A bbdy of international and national law grew up around the
activities of the brigand. In the United States, Congress guthorized
in 1864 the punishment of those guerrilla maurauders because of

8% In

their failure to operate in accordance with the law of war.
1926, Roumania presented the problem of controlling the brigand
to the Committee of Experts of the League of Nations which concluded:

that brihdage and piracy were to be placed in the same category in

82, Baxter, supra note 71 at 342.

83. Universality of Jurisdiction Over War Criminals, 33 Calif,
L. Rev. 173. He defines the term jbrigand' as coming from the word
'briguer?, meaning to beg, and classifies Sparticus as a prime
example of a freebooter and one of mgny of this kind who headed
independent states in view of their control of the land, at p 183.

84, 13 Stat. 356.
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regards to jurisdiction and punishment. In 1924, the Geneva
Convention placed prohibitions on the robbing and ill-treatment of
the wounded and dead by both c?vilians and members of the armed
forces who fell into this éi:;éggsgie-practice, a most unfortunate
by-product of war. Upon capfure, of course, they then, as now,
claimed to be legitimate combatants, entitled to PW status.

Today, an unlawful belligerent is punished in view of the
danger he presents to the opponent.85 This differential of treatment
is based upon the principle of 'legitimécy of combatancy?! because
international law does not permit every person to engage in the
hostilities; » otherwise, the horrors of war would be indeed
aggravated., Dean Hingurani of the University of Gorakhpur, India,

in his doctorial thesis for Yale Law School, noted:86

85. In reply to the ICRC!s request that the United States abide
by the Geneva Conventions, the US Secretary of State indicated that
the US would do so but also pointed out: ¥As you are aware, those
involved in aggression against the Republic of Viet Nam rely heavily
on disguise and disregard generally accepted principles of warfare."
60 Am, J. Int'l.L. J. 92 (1966) The ICRC recognizes this problem by
asking that the life of any combatabi taken prisoner be spared if

he is wearing a uniform or bearing an emblem clearly indicating

his membership éf the armed forces.

86, PRISONER OF WAR 18 (1963). The loss of US citizenship has
been the subject of several cases wherein the govermment claimed the
US national had lost citizenship by serving in a foreign armed forces
within the meaning of 8 USC & 1481 (a)(3). The principal question
facing the courts was whether such service was voluntary (United
States ex rel Marks v Esperdy, 203 F. Supp 389 (SD NY, 1962) held &
service as an officer of La Cabana prison being in charge of the
execution of death sentences imposed by military tribunals, wear-

ing of uniform, and instructing at military school, constituted
service in armed forces of Rebesl Castro Army). Circuit Court reversed
issuance of writ of habeas corpus on other grounds, 315 F. 2nd 673
(24 Cir. 1963) and an equally divided Supreme Court affirmed the

- deportation order, 377 U. S. 214 (1963). In 1958, the Supreme Court
reversed decision expatriating a native born US citizen because his
service in the Hapanese Army was not shdén to be a voluntary act,
Nishikawa v Dulles, 356 U.S. 129,
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The right of committing legitimate hostilities is thus
restricted to a few categories of belligerent personnel
who are so @uthorized - on the basis of reciprocity - by
national and international prescriptions. . Such personnel -
normally armed forces - are given preferential status of
PW's. The rest of the combatants *** are considered to

be violators of international law..."

In an excellent article regarding thé status of belligerents,

Professor Baxter stat.es:87

Once it has been discovered that the accused is not
entitled to treatment as a prisoner of war, there appears
in most circumstances to be no reason in law to inquire
whether the individual is a civilian or a disguised soldier
for it would appear in the latter case that the soldier,
even in occupied territory, is to be regarded as having
thrown in his lot with the civilian population and to be
subject to the same rights and disabilities.™
 Although denied PW status and branded as unlawful belligerents,
. this group is subject to criminal sanctions only in the event they
are charged with violations of the law of war, not because of their
status alone. To those who feel that patriotism is sufficient

Jjustification to entitle the unlawful belligerent to PW status, one
must rémember that patriotism and humanitangéﬁéwork both ways -
where one or more patriotic individuals wish to engage in hostilities
in order to make for a better tomorrow in their homeland, let them
comply with the four tier formula established by the international

community so that they would qualify as a PW by letting their status

be known, S8
87. Baxter, supra note 71 at 340.
88. General Westmoreland, Commander in Chief, MAC-V, estimates

that there were 280,000 enemy in South Viet Nam as of the summer of
1966, consisting of the following groups: main-force North Viet Nam
Army - 110,000; guerrills or militia - 112,000; political cadre -
40,000; and support units - 20,000, 55 State Dept Bull. 335, 337
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D. Other Considerations

1. Duty to Prosecute

Common to all four of the 1949 Conventions is the duty to
search out those responsible for :..oonuiile ifor committing grave
breaches and either try them before national courts or turn them
over to a State requesting to try them and upon a showing of a prima
facie case.89 Parties to the Conventions are also under a duty to
‘sué%ess all other crimes which violate the Conventions, such as
pillaging,96 taking hostages, and failing to protect a PW from

insults and public curiosity.91

2. Former Jeopardy
The Prisoner Convention specifiecally prohibits punishment

twice for the same act or charge (Article 86) but the Civilian

(1966). The fact that the enemy "sometimes lack uniforms" is pointed
out in U.S. Pep't. of Army, Pamphlet 360-521, dated 10 June 1966,
Handhook.for US:Forces in Vietnam. In the Hostages case, infra note
97, the judgment held that the guerf&lla is a hero in the eyes eyes of
his country but a war criminal as to the enemy which can so treat
him upon capture and that there is no other way for the Army to
protect itself against such gladfly factics by those who are not
belligerents and thus not PW's, at p 1243,

89, Art 49, GSW; Art 50, GSW at Sea; Art 129, GPW; and Art 147, GC.
90, Art 33, GC (Pillaging) and Art 34, GC (Taking hostages).
91. Art 13, GPW. US fliers have been paraded through the streets

of Hanoi, Los Angeles Times, 1 July 1966, p 1, col 3. The Jewish Doc-
umentation Center in Vienna, Austria, headed by Simon Wiesenthal, .
accused the Austrian Government of laxity in the failure to prosecute
about 1,000 Austrians for war crimes committed during World War II,
New York Times, 3 November 1966, p 5, col 4, Thus, individuals can
createpublic opinion regarding the enforcement of the rules of war.
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Convention is silent on this point. The United State rule against
being placed twice in jeopardy is incbrporated into the treatment
of war criminals in the case of the Pw.who is a beneficiary of
such a rule contained in the Uniform Code of Militafy Justice.92
The international community is more concerned with the‘imposition
of punishment, rather than the matter of jeopandy.93 Thus, the
acquittal, on grounds of duress, of the Mauer brothers'by a Salzburg,
‘Austrian court in February 1966 for their part in the mass executions
of Jews in Poland was set aside and they were duly convicted in a
Vienna court in November of that year and sentenced to eight and
fifteen years imprisonment. The jury decision in Salzburg was set
aside by the trial judge on the basis that the jury¥s conclusion as
to duress was an 'obvious error! and ordered the retrial.gu
Depending on the circumstances, there would be no bar to
‘the trial of an unlawful belligerent a second time where no punish-
ment had been imposed resulting from the first trial conducted by
elither the United States or by an Allied Power who transferred
custody of the accused to the US where the first trial is s&t aside
for-sufficient reasons and that the second trial will not result

in punishment greater than imposed for the first trial.

92,  Article 4%, UCMJ. The declaration of a mistrial because
of military egegencies regarded as not barring a second trial in
Wade v Hunter, 336 U.S. 684 (1949).

93. Snee & Pye, Due Process in Criminal Procedure: A Comparison
of Two Systems, 21 Ohio otate L. J. 567, %99-501 (1960).
94, New York Tihes, 9 November 1966, p 1, col 2.



3. Nullum Crimen Sine Lege & Drafting Charges

Perhaps the greatest single attack mounted against the war
crimes trials following the end of the Second World War was that the
tribunals were enforcing laws which did not exist at the time of the
commissiion of the alleged criminal act.’” Examination of this
criticism discloses it was directed primarily at the crimes against
peace category for which only the major war criminals before the
two I.M.T.!'s were charged with committing,96 thus leaving unscathed
thé many thousand of other proceedings involving crimes against
humanity and conventional war crimes. This is not to say that those
accused of conventional war crimes and crimes against humanity did

not assert that their prosecutions violated the maxim.97 Some

95, See Notes, Symposium: War Crimes Trials, 24 U. of Pitt. L.

Rev. 73 (1962) which deplores the unjust nature of the tribunals

and regard these trials as being ¥a ritual of revenge"(p 137); and
Snyder, It!s Not Law - The War Guilt Tiials, 38 Kye. L. . J. 81 (1949)
which fairly shouts the position taken by this instructor at .

Brooklyn Law School.

96, For example, see Schwartzenberger, The Judgment at Nuremberg,
21 Tul. L. Rev. 329, 344.351 (1947) and the dissenting opinion of
Justice Pal in the I.M.T. for the Far East

97. In the Hostages Case (United States v List et al), infra
note 148, one of the twelve Subsequent Proceedings, the tribunalts
judgment pointed out that Control Council Law defining the offenses
of war crimes, crimes against humanity, and conspiracy, was not
defective as being ex post facto in nature because the court found
that there was pre-existing international law which had declar ed
such conduct to be unlawful. The judgment also pointed out that
customary international law did provide a definite standard of proof.
XI, Nuremberg Military Tribunal 1240 (1951).
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credence was initially found in their claim of retroactive effect

because the civil law countrieé'penchant for legislation brought
about the enactment of laws during and after the war which had the
effect of declaring illegal conduct committed prior to its enactment.
Those countries following the common law had little, iF:any, trouble
in this area because resort for prosecution was based on customary
international law and certain treaties, such as the Hague Regula-
tions of 1907 and the 1929 Geneva Prisoner conventioh, in order to
create substantive offenses and maximum punishments.

The courts of the civil law countries found little
difficulty in upholding the convietions on the basis of the tardy
legislation, powever. In reviewing this matter, Professor L. C.
Green finds no prohibition in international law for the enactment of
criminal laws having a retroactive effect and states emphatically:
"It is.not even possible to assert that such legislation is con-
trary to general principles of law recognized by civilized nations."

Judge Musmanno in the Einsatzgruppen case states: "No one can claim

with the slightest pretence of reasoning that theré is any taint

of ex post factoism in the law of murder,"78

The point is that there is no requirement under international
law that there be a law against the conduct charged as violative of
the rules of war in order to make out an offense_before a United

States war crimes tribuna1.99 Turning again to Professor Green who,

98, Tﬁéﬂﬁékiﬁ Nﬁlien Crimeﬁ.sinerLege énd the Eichmann Trial,
38 Brit. 'Ybo Int 1e Lo 57. 9 2 . :

- 99. Snee & Pye,’sugra note 93 at 474-478.
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in referring to those situations where there was a law with retro-
active effect,had this to say: "Moreover, proper analysis of the
situation leads to the conclusioh not that the law contravenes the

maxim nullen crimen sine lege, nulla poena nisi crimen, but that, in

providing the machinery for punishing obnoxious crimes, it is an

application of the principle ubi crimen ;p;~goena."1oo

The Prisoner and Civilian Conventions graht the Detaining
or Oceupying Power the right to exercise jurisdiction for‘violations

of its laws or international law in force at the time the said act

was committed. Thus, the Geneva Convention drafters adopited both
the common law and the civil law approach to the problem regarding
what laws can serve as the basis for prosecution of war crimes.

On this point in the Quirin case, the Supreme Court found
that Congress had the power to define and punish offenses against
the law of nations under the Constitution and had exercised its
authority by sanctioning the jurisdiétiou of the military commissions
to try violators thereof, and that the President had invoked that
law by his proclamation establishing the military commission to

try the German saboteufs. Mr. Chief Justice Stone went on to say:102

100. Supra note 98 at 471,
101, Art 99, GPW and Art 67, GC contain the principle of charging
offenses which existed at the time of their commission, allowing

the Detaining or Occupying Power to use its own laws or international
law, See discussion, COMMENTARY III 470-1 and COMMENTARY IV 341-2.

102,  Ex Parte Quirin et al, 327 1, 29-30 (1942).
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It is no objection that Congress in providing for the
trial of such offenses has not itself undertaken to codify
that branch of international law or to mark its precise
boundaries, or to enumerate or define by statute all the
acts which that law condemns. ***Congress had the choice of
crystallizing in permanent form.and in minute detail every
offense against the law of war, or of adopting the system
of common law applied by military tribunals so far as it
should be recognized and deemed applicable by the courts.
It chose the later course.

Approval of this course of action by Congress in adopting
the common law of war by reference was continually recognized through-
out the judicial review phase of the World War Ii war crimes involv-
ing the Supreme Court and:this rule of law is no less valid today
whether the tribunal be a general court-martial or a military
commission. It is of interest to note that the Congress has
sanctioned also the military commission in the Uniform Code of
Military Justice, although none of its provisions apply to the
militax:y_commissions.103

An example of the problem facing the civil law countries
regarding the retroactive effect of their war crimes laws and an
explanation of the method of eﬁ#ﬁbation from the application of the
maxim nullum crimen sine lege is found in the 19#6 decision by the
Supreme Court of Norway in the case of the Director of Public
Prosecutions who was charged with tobturing!and ill-treating civilians
during 1944-45, The trial was conducted under the Provisionsl
Decree of 4 May 194§)which the accused claimed was invalid because
it had retroactive effect. Article 97 of the Constitution of

Norway provided that: "No law may be given retroactive effect.”

103, Art 21 UCMJ., U.S. Dep't, of Army, Pamphlet 27-174
Military Justice - Jurisdiction of Courts-Martial 13«15 (19&5).
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Although the Civil Criminal Code provided for the crime charged,
the punishment had been increased from imprisonment to death. The
Court, in upholding the death sentence, did aé the common law
countries do: relied upon international law which allowed for the
imposition of the death sentence for most all war crimes in general
and this crime in particular. Although this case concerned punishment,
it serves as an excellent example to éemonstfate that international
law does not require a written law as to either the substantive
offense or the punishment to be in effect at the time of the
commission or omission giving rise to a war crime charge.104

In drafting charges, the Staff Judge Advocate can rely on
the common law:iof war fountain from which to draw for non-grave
breach offenses, but the absence of neceséary legislatién by Congress
renders the fountain virtu;ily bone-dry in the case of grave breach
offenses. As pointed oui by Professor Levie, other countries, ’
notably the United Kingdom, have enacted laws to execute the grave
breach portion of the 1949 Geneva Conventions and suggests that
"the United States would be well advised to follow their ex.ém.ple.w5

In the case of the prisoner of war, the UCMJ provides
only limited enum;fated offenses, such as murder, kidnapping, mal-
treatment, aggravated assaults, and the general Article (Article 134)

allows for the punishment of persons subject to the Code for crimes ’

104, Decision of each of the thirteen Supreme Court justices
and a summary of their views reperted in 3 LAW REPORTS 3-11 (1948).

105, Penal Sanctions for Maltreatment of Prisoners of War, 56
Am, J. Int¥l. L. 433, 455 (1962). .
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and offenses not capitel. No such limitations attend the drafting
of charges in the case of the unlawful belligerent because the
drafter is permitted not only to draw on the common law of war,

as is the drafter in the case of the prisoner of war, but, as
will be discussed later, can charge the same conduct as capital,

In summary, the Staff Judge Advocate is free ito charge as
violations of the law of war those offenses derived from the customary
international law of the applicable treaties, there being no
reQuirement that the crime charged be set forth in writing prior

to the commission of the criminal act.

4, Statute of Limitationg

The Uniform Code of Military Justice (Article 43(a) and (d) )
provideé thaf ; person charged with nurder may be prosecuted without h
regard to limitations of time and that the statute does not irun
when the accused is outside the jurisdiction of the United States.
Where the US Forces are situated in another country to render
military assistance, as in Viet-Nam and do not thereby gain any
territorial control over the area of operations, the statute of
limitations would not run. It would run, however, where the US had
exclusive control over the territory, as in the case of belligerent

occupation.m6

106. But see Article 43(f), UCMJ, which provides for the sus-
pension of the statute of limitations as to limited crimes: fraud
against US, acquisition or disposition of real estate of personal

property of the US, or procurement matters.
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An additional grant.of holding in abeyance the statute of
limitations is found in Article 43(e) which provides:

In the case of an offense the trial of which in time of war

is certified to the President by the Sexretary or the

Department to be detrimental to the prosecution of the war

or inimical to the national security, the period of limita-

tions provided in this article shall be extended to six

months after the termination of hostilities as proclaimed

by the President or by a joint resolution of Congress.

As to the unlawful belligerent who falls into the hands of
a Party to the conflict during the conflict or occupation, there
is no mentibn in the Civilian Convention as to a limitations period,
although a prompt trial is required oﬁce he is in custody of the
Detainihg or Occupying Power.107 The international law likewise
fails to provide a requirement that an offense be prosecuted with-
in a certain period of time. So, under Article 3 of the Civilian
Convention, the unlawful belligerent could be prosecuted before a
military commission of the US at any time, but of course trial
should be conducted as soon as possible. At the present time,

Germany and Austria continue to conduct war crime trials for

offenses committed over 20 years ago and there is no objection from

107. Art 103, GPW requires that judicial proceedings be con-
ducted as quickly as possible, but Pictet indicates that the draft-
ers did not seriously consider that PW's would be tried during
hostilities because of inability to secure relevant evidence,
COMMENTARY III 626. Art 71, GC requires similar dispateh as to

the trial proceedings; see also COMMENTARY IV 354-5. There was
no assertion of denial of due process when Hirota was tried

before the IM.T. - Far East for crimes against peace commitied
during his term as Minister of War of Japan from 1933-1938, infra
note 133 at 1158-1161.
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the international law standpoint, even in those cases where the
accused (who often took another name) resided within the prosecuting

country.108

As a practical matter, the trial of war criminals would
take place after the termination of hostilities and before thé
conclusion of a peace treaty. Additional trials beyond this period
would probably be left to the territorial sovereign or another
nation under the protective or universality principles of juris-
diction for prosecution and in accordance with the terms of the

peace treaty.

5. Record of Trial
Despite the fact that the Code does not require a verbatim

copy of a'record of trial, the Manual for Courts-Martial, 1951, does
) 109

impose such a requirement on trials by general courts-martial.
The prisoner of war tried by a general court would be entitled to
a verbatim copy, even though the Prisoner Convention is silent

on the need for a record of trial of any description to be
maintained except that the prisoner of war is entitled to the same

procedural benefits as members of the armed forces of the Defaining

108. It is expected that the United Nations Human Rights Commis-
sion will accedeto a request from West Germany that a proposed con-
vention on the non-applicability of the statute of limitations to war
crimegfﬁhat the convention delete application of the convention to
crimes for which the statute of limitations has already run. In
Germany, which has abolished the death punishment, it extended the
limitations in 1965 until 1969 for the prosecution of World War II
war crimes. New York Times, 7 March 1967, p 2, col 3. _

109. Paragraph 82g;



Power.

The unlawful belligerent, under either the Article 3 or
the Articles 64-76 standard of due process, is not entitled as a
matter of right to a record of trial, nor is thers a requirement
that the detaining power maintain one. However, the US should
follow the practice of keeping a record of trial in all war crimes
trials, and that a verbatim copy be maintained in all cases
referred as capital.

The practice followed by the Allies during the World War
II trials was to maintain verbatim records of only the I.M.T.'s cases
and the Subsequent Proceedings at Nuremberg, all other trials were
summarized, No copy waé furnished the accused but he and his

counsel were permitted to examine it in the prosecutor!s office.11o

6. Interpreters and Translators
The trial of war crimes cases will involve the services of
both interpreters and transldtors, both for the benefit of the

accused and the prosecution.111 An interpreter assigned to assist

110. The original record of the proceedings before the I.M.T. at
Nuremberg is now in custody of the International Court of Justice

at the Hague, together with the evidence gathered by the commissioners
appointed by the Tribunal to gather evidence. There were over 200,000
affidavits filed on hehalf of the six organizations accused as being
eriminal. Harris, TYRANNY ON TRIAL ix (1954). Because of security
considerations, the record of trial in the Quirin case was not made
available to the public but counsel had access on behalf of their
clients. Note, 56 Harv. L. Rev. 631, 642 fn 94. (1943). The record

of trial in the I.M.T. - Far East consisted of 48,412 pages, note

133, infra at 133.

111, Art 105, GPW requires that an interpreter be made available
to the accused; COMMENTARY III 487. The Civilian Convention contains
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the accused should be regarded as part of the defense counsel's
staff and any information he receives must be regarded as

privileged information.

7. Transfer of the Accused to an Ally for Trial

112 authorized

Both the Prisoner and Civilian Conventions
the Detaining or Occupying Power to transfer captives to another
High Contracting Party to the 1949 Geneva Conventions where the
receiving Power agrees to follow the provisions of the Conventions
and the transfegzng Power agrees ito oversee the treatment, together
with the Protecting Power. It is therefore proper to transfer a
prisoner of war or an unlawful belligerent to another state for
trial of a war crime. In the case of grave breaches,‘the detaining
power is under a duty to either try the accused or release him to
the requesting power upon the establishment of a prima facge case.
As to non-grave breaches, the Parties to the Conventions are under
a duty to sué%ess all violations of the Conventions, and thus they

would be authorized to transfer a captive for purposes of trial,

even though the procedural safeguards accorded by the prosecuting

the same right of an accused. Art 72 for nen-grave breaches and
Art 146 requires the accused be given the right to an interpreter.
Practice of dual translation into English and German during conduct
of Dachau trials, see Koessler, American War Crimes Trials in
Europe, 39 Geo. L. J. 18(1950).

112, jo Art 12, GPW allows transfer and Art 49, GC, forbids only
forcibM transfers or deportation of protected persons from occupied
territories. There is no prohibition, under Article 3, GC, against
the transfer of a captive to another state for trial.
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Power are considered to be less effective than those of the trans-
ferring country.113 In case a prisoner of war is transfered by the

US for trial before the tribunal of another country, the US might

be subject to pay the expenses of counsel incident to that trial

under the provisions of Section 1037 of Title 18, United States

Code, which was snacted for the primary purpose of providing funds

for the payment of counsel of US personnel before foreign tribunals,
but its wording is broad enough to give rise to such a construction.114
In the event of transfer of a prisoner of war, the receiving state
should understand that the US will not pay the expenses of counsel

at his trial and a release obtained where possible, in order to avoid

any doubt as to the applicability of this statutory provision.

113. The US Supreme Court in Neely v Henkel, 180 U. S. 109 (1900),
rejected the claim by the US citizen Neely had a right in a foreign .
land to a trial similar to one he would receive in US, saying "But
such citizenship does not give him an impunity to commit crime in
other countries, nor entitle him to demand, of right, a trial in other
mede than that allowed to its own people by the country whose laws

he has violated and from whose justice he has fled." at p 123. The
same rationale applies to persons entitled to benefits under the.
Conventions. The doctrine of forum conveniens should apply, alldwing
the country best suited and ha% .z substantial interest to prosecute
the case. vihg

114, Although the legislative history reflects the intent of
Congress was to pay such egxpenses for all personnel serving with,
employed by, or accompanying the Armed Forces, the wording of the
statute arid implementing departmental regulation (Section II,
Army Regulation 27-50, 27 May 1966) is broad enough to include the
expenses incurred incident to the transfer of a PW to another
country for trial, even his own country. See U.S. Cong. & Admin.
News p 1731 (1958).
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v
WAR CRIMES TRIBUNALS

A. Historical Background

The subject of criminal responsibility for unlawful acts
committed during and in furtherance of hostilities reflects a most
checkered history. Until the 1700's, the victor was free to exercise
summary action over the vanquished, usually in the form of death
or enslavement, irrespective of wrong-doing on his part.115 During
the eighteenth century, however, the prevailing practice held that
captivity was the best method of handling prisoners, and that death
could be meted out only to those captives who had committed serious
offenses.116

In recent American history is found the trial of Captain
Wirz in 1865 for cruel treatment and the killing of Union soldiers
held by him at the Confederate Prison at Andersonville, Georgia
where he was Commandant. This trial heralded the advent in modern
history of the imposition of criminal sanctions upon an individual
for conduct in ¥iolation of the laws and customs of war. This
Confederafe officer was tried before a military tribunal and sentenced

to death.117

115. 2 Oppenheim, INTERNATIONAL LAW 367-9 (7th ed, 1952).
116. 2 Oppenheim, INTERNATIONAL LAW 368 (7th ed, 1952).

117. Levie, supra note 105‘at h36.
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The application of the principle of criminal responsibility
suffered a major set back following the First World Wa® because of
the lack of effective plans or programs to insure that those accused
of war crimes could be brought before the bar of justice, and because
national courts during a period of political instability in Germany
were allowed to handle the trials.'!d

This abyss was gapped during the Second World War which
experienced a great deal of attention being given to this area,
Initially, a United Nations War Crimes Commission was established by
the Alliés in 1942 to assemble files as to all known violations of
the law of war. The Saint James Declaration of 1942, the Moscow
and Potsdam Declarations-of‘1943,4and the London Agreement of 1945
reflected the resolute position of the Allied Powers concerning the
determination to punish those individuals responsible for crimes of
unparalled magnitude in the history of mankind.119

This section deals with the framework of the development of

the tribunals handling war {wimes cases and the impact of the 1949

Geneva Conventions relating to judicial proceedings.

118, Shirer, THE RISE AND FALL OF THE THIRD REICH 58 (1960),
Davidson, THE TRIAL OF THE GERMANS 2-3 (1966). ,

119. Taylor, The Nuremberg Trials, 55 Colum. L. Rev. 488 (1955)
traces the position taken by the United States, starting in 1945, to
formulate plans for the prosecution of those who waged aggression
and committed other war crimes. The only inclination of a similar
position in regards to the conflict in Viet Nam is found in a speach
by President Johnson who stated that the second of four essentials
for peace in Asia is: "To prove to aggressive nations that the
use of force to conquer others is a 1051ng game," 55 State Dep't.

Bull. 158, 159 (1966)
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B. Types of Tribunals _

It is generally accepted that there exists five types of
tribunals available for the exercise of criminal jurisdiction over
war criminals. These are listed by Professor Glueck és being:120

a. the ordinary domestic courts of the injured state

b. military or ordinary courts of the accused's state

ce military commission (coﬁmon law war court) or other mil-

itary court |

d. a joint or mixed international military tribunal, and

€. an ipternational eriminal court established for the

specific purpose of trying war criminals.

The use of the domestic courts of the injured state for
offenses committed within the state is usually an example of the
exercise of territorial jurisdiction for the trial of war criminals.
The conduct giving rise to the charge of a war crime is most always
a violation of the domestic penal law, then the ‘#njured state can
properly exercise its own jurisdiction in this case, as in South
Vietnam at present. Thus, where a recognized government is in
existence, the rules of international law dealing with universality
of jurisdiction are subordinate to the jurisdiction of the injured

state, unless that state is subject to an obligation to do otherwise.121

120, Glueck, WAR CRIMINALS, THEIR PROSECUTION AND PUNISHMENT 79
(1944); see also his article, By What Tribunal Shall War Offenders
Be Tried?, 56 Harv. L. Rev. 1059 (1942).

121. Q. Wright, War Criminals, 39 Am. J. Intfl. L. 257, 270 (1945),

60



By virtue of the 1949 Geneva Conventions, the dignatories are
required either to try the violator of a grave breach offense or to
turn him over to the demanding state. In discharging this obligation,
the Parties to the Conventions are bound to use only their own
courts, thus discretion is granted bj the Conventions as to the forum
used, except,where the prosecuting state is an Occupying Power,
the Civilian Convention restricts the choice of forums to "its
properly constituted, non-political military courts? for tﬁe trial
of protected persons.'?? The withholding from the regular civilian
courts of the exercise of jurisdiction in the event of occupation was
baséd on the ground that such would be regarded as an improper and
unwanted extension of the domestic legislation of the occupier, in
derogation of the sowereignty of the occupied nations whose laws
should be retained iﬁ force by the Occupying Power to the fullest
extent possible, consistent with its security.m3

Following the Second World War, many states used their own
124

domestic courts to try war crime cases, as in the case of Norway,

Dénmark,125 Poland,126 and Holland.127 Few, if any, states conducted

122. Article 66, GC.

123, IIA FINAL RECORD OF THE DIPLOMATIC CONFERENCE OF GENEVA OF
1949 833(1949)(hereinafter cited as II A Final Record).

124, . 3 LAW REPORTS, 81 (1947).
125, 15 LAW REPORTS, 31 (1949).
126, 15 LAW REPORTS, 35 (1949).

127. ibid.
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trials of war crimes during the war.

The second category above deals with the use of the courts
of the accused!s state to prosecute violations of war law against
‘another country. The firstitime:this type court was used proved so
unsuitable that serious doubt existed as to resort to such courts
in the future. After WW I, the Allies made demand upon the Axis
at the Paris Peace Conference for over 800 Germans to be extradited,
a demand which was refused because of the unstable political situation
confronting the German government. As a compromise, the Allies agreed
to permit the Germans to select 45 charged by the Allies with war
crimes ‘to be brought to trial. Only twelve were actually tried
and of that number half were acquitted and the other six soon escaped
. from the jails to ﬁhich they were committed to serve relatively light
Prison terms for eifher maltreatment of PWs or, firing on shipwrecked
victims.128 The trial took place before the Criminal Senate of the
Imperial Court of Justice in Leipzig in 1921. On the basis of this
sad expérience the Allies adopted the position early in WW II that

the courts of the accused's state should not try any war criminals. [owever,

when the Allied Powers restored control to Germany, that country
129

followed the admirable'policy of continuing to prosecute war criminals,

128. Glueck's article, supra note 120 at 1061.
129, As of 31 March 1961, it is reported that West Germany has

tried over 12,700 WW II war criminals in its courts, with 86
receiving the current maximum sentence of life and 5,178 sentenced
to a term of years, not to exceed 15 years in prison, Woetsel, THE
NUREMBERG TRIALS IN INTERNATIONAL LAW 245 (1962) These trials
continue today.
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The third category of war tribunals consists of the military
courts which were by far the most frequently used forum for the trial
of World War II war crimes trials.by the Allied Powers.130 Acting
under thé Royal Charter, dated 14 June 1945, the British, Canadian
and Australian armed forces established military courts, as did
France and Belgium. Luxembourg, by the law of 2 August 1947, estab-
lished a War Crimes Court composed of both military'and civilian
personnel. Greece established a Special Court Martial in Athens
of mixed civilian and military compositiqn and also provided for
the trial of war criminals before a Court Martial of entirely
military composition.131

Treatment of tﬁe United States program of war crime
~ prosecutions by military commission is below.

Internatiohal tribunals, éstablished by agreement of two
or more nations,.comprise the fourth category of tribunals. Such
were the tribunals which tried thé major war criminals in Germany132
and Japan133 as well as lesser individuals at the Subsequent

134

Proceedlngs at Nuremberg and at Yokahama135, and at Dachau under

130. 15 LAW REPORTS, 23-48 (1949),

131. 15 LAW REPORTS, 28-36 (1949) See Dunn, Trial of War -Criminals,
19 Australian L.J. 359(1946), for review of the trials conducted under
the Royal Charter.

132, The Jjudgment and sentence of the Tribunal is contained in
4 Am.J.Int*l.L. 172(1949), For views of the Chief Prosecutor of the US,
see Jackson, The Trials of War Criminals, 32 ABAJ 319 (1946).

133. JUDGMENT+~= INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAST
(1948) (hereinafter cited as I.M.T. - Far East).

134, Taylor, FINAL REPORT (1949).

135. Spurlock, The Yokahama War Trials, 36 ABAJ 381 (1950) and
Miller, War Crimes Trials at tokahama, 15 Brooklyn L. Rev. 191 (1949)
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authority of Control Council Law No. 10,13
_ fnd heretopors ;
The International Military Tribunal (hereinafter, referred
to as the I.M;T.) at Nuremberg was created by the Allied Powers in
the London'Agreement of 8 August 1945 fof the trial of 24 major
Nazis on charges of crimes against peace, war crimes and crimes
against humanities, together with a fourth charge of conspiring
to commit these substantive offenses. Three individuals were
acquitted of all charges and one was tried in‘abséniia (Bormann).
Twelve were executed within sixteen da&s of théﬂsentencé'being J
handed down, three sentenced to life imprisonment, and the rest to
imprisonment for a term of years., The USSR, France, Great Britain

and the United States equally participated in the prosecution of the

INM,T, at Nuremberg.137
The I.M.T. for the Far East was established by terms of the

Potsdam Declaration and its exercise of jurisdiction was expressly
agreed upon by the Japanese government in the Instrument of Surrender
of 2 September 1945. All twenty-five accused were convicted on
charges similar to the I.M.T..- Nuremberg proceedings and the
sentence included seven death penalties, sixteen life imprisonments,

138 _
and two.to a term of years. 3 Judges from eleven nations aif on this

136, Koessler, supra note 111 at 39.
137. Taylor, supra note 119.

138. Supra note 133 at 12167, The I.M.T. - Far East was
established on 19 May 1946 with eleven judges; 35 counts were brought
against twenty-eight defendants, two of whom died and one was found
unfit to stand trialf{p 12); the prosecution presented evidence

from June 1946 until January 1947 and the defense from February until
January 1948, with the judgment rendered in November 1948,
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tribunal.

The Allies exercised jurisdiction in Germany as the occupiers
of a conqﬁored nation. A Control Council was established to exercise
supreme authority over Germany., On 20 December 1945, the Council
promulgated Law Number 10 which provided for the trial of those
charged with crimes against peace, war crimes, crimes against
humanities, conspiracy to commit these offenses, and membership in
certain organizations. These trials were to be conducted by tribunals
established within the zoné of the respective parties.139 The
concept of a second trial under the London Charter was contémplated
but rejected by the Allies in fawvor of trials under the Council Law
No. 10 and within the respective occupation zones of Germany.1“0' ﬁfﬁ
Upon completion of the I.M.T. - Nuremberg in October 1946, the
United States promulgated Ordinance No. 7 for the trial of those
charged with the offenses noted above and the twelve cases have been
known as the Subsequent Proceedings, conducted from December 1946
until April 1949 (all but twé trials had been complefed by the
Spring of 1948)‘,“"1 Before these international tribunals (as

later characterized by the US federal courts) came persons‘from all

139. Taylor, FINAL REPORT 6-10.

140, Taylor, supra note 139 at 22-27. Executive Order 9858,
dated 21 May 1947, 12 Fed. Reg. 3555; 15 State Dept. Bull. 862 (
(1946), pertain to Control Council Law No. 10. .

b, Taylor, supra note 139 at 118—9.
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142

walks of life: diplomats (The Ministers Case and US v Milch143),

. )
industrialists (US v Flick,14u the I G Farben case1+5, and US v

146y w7

Krupp professionél military men (The High Command Case
the Hostages Case 148), doctors (The Medical Case149), judges,
prosecutors, and other judicial officials (The Justice Case15o),

and the individuals involved with conentration camps, extermination
units and biological experiments (gg v 2235?51, Einsatzgruppen Case152
and the RuSHA case153 resPectively). Thirty-five of the 148 accused

in these twelve cases were acquittéd, twenty-four were sentenced to

142, United States v Weizacker, case 11, reported in vols. VII,
VIII, and IX TRIALS OF WAR CRIMINALS BEFORE THE NUREMBERG MILITARY
TRIBUNALS (1950-51)(hereinafter c¢ited as TRIALS).

143, United States v Milch, Case No 2, IT TRIALS.
144, United States v Flick, Case No. 5, III TRIALS.

145,  United States v Krauch, Case No. 6, VII and VIIT TRIALS.

146, Case No. 10, IX TRIALS; also reported in 10 LAW REPORTS (1948).

147, United States v von Leeb, Case No. 12, X and XI TRIALS.
148.  United States v List, Case No. 7, XI TRIALS.

149,  United States v Karl Brandt, Case No. 1, I and II TRIALS.

150,  United States v Joseph Altstotter et al, Case No. 3 III TRIALS.
151, Case No. 4, V TRIALS. L

152, United States v Ohlendorf, Case No. 9, IV TRIALS.

153, United States v Greifelt, Case No. 8, IV and V TRIALS.
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death and the rest to life or period of years confinement.

Simultaneous with the conduct of the I.M.T. - Nuremberg
and Tbkyo}individual countries proceeded with the prosecutions,
notably the British trial in the fall of 1945 of fourty-five
persons for their criminal conduct at the Belsen and Auschwitz
concentration camps.154 The United States conducted a total of
around 900 trials involving over three thousand accused persons.155

The fifth category of forums available for trial of war
criminals is the international criminal court idea which was in
vogue for awhile and now has been, in effect, p@ndered an academic
question., Also, aside from'the Geneva Gonventions, it appears as
though participation in thi%dezzurt by thg United States is
barred by the Constitution.

Mr. Kuhn, in his article "International Criminal Responsi-

bility".156 traces the history of probosals of the creation of such

154, - The Belsen Trial (Trial of Josef Kramer and 44 others, as
reported in 2 LAW REPORTS (1947); also, the U.S. conducted several
trials in 1945, for example the Trial of Josef Hangobl, Case No. 87,
reported in 14 LAW- REPORTS, On charges of killing unarmed American
fliers, and the trial of forty members of the Dachau Concentration
Camp staff on charges of cruelties and mistreatment, including _
ki%liﬁgi of many thousands, reported as Case No. 60, 11 LAW REPORTS
5 (1949). ‘ .

'155. Koessler, supra note 111 at 25 . Aside from the two I.M.T.!s
and the Subsequent Proceedings at Nuremberg, the United States Army
conducted the following war crimes trials:

N Germany - 491 cases 1,682 accused ,
Italy - 9 14
Yokahama - 297 81k
China-and
Philippines -~ 108 290

In addition the US Navy conducted twenty trials involving 290

accused at Guam. Interim Report to the US Senate by Senator Homer
Ferguson, Foreign Relations Committee, 81st Cong. 1st Sess. 3-4
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a court which . eriginateéd »: after WWI. The idea was referred to
the Commission of Jurists (which body drafted in 1920 the statute
for the Permanent Court of ;Intemational Justice) which recommended
its establishment but the League of Nations congidered the proposal
premature and took no action, despite requests of the International
Law Association and the International Association for Penal Law.

After the Second World War, the United Nations also called
for a study of the possibility of establishing.such a court. At
this time (December 1946) the United Nations took acition to affirm
the principles of the Nui'emberg Judgment and called for a codification
of those principles. The International Jurists reported back that
it was possible to create a criminal chamber to the International
Court of Justice, bﬁt recommended against the establishment at the
time, and made no further effort to codify the laws of war (just as
the drafters of the Geneva Conventions avoided any sembler;ce of
creating a criminal code.)157

Much of the reluéta.nce in the formation of an international

(1949) Apparently, there are no truly accurate figures, for one of
US prosecutors at the Yokahama trials reports that there were 952
apgcused, Spurlock, The Yokahama War Trials, 36 ABAJ 387, 389 (1950).

15%. 41 Aw. J. Inttl. L. 430 (1947).
157. Pella, Toward an Tnternational .Criminai Cburt, 4y Am, J.

Int'l. L. 37(1950), feels that there is a need for such a court;
former President, International Association Penal Law. Q. Wright,
Proposal for an International Criminal Court, 46 Am. J. Intfl. L.
60 519525. Report of the International Law Committee, 44 Am. J.
Int¥l. L. & Doc. Supp. 134 (1950).
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criminal court is that the states have traditionally been regarded
as the sole subject of international law, and as Proféssor E.
Lauterpacht observed: "... we find that the strangly assorted
trio, insurgents, pirafes and the Holy See,has been treated as
" providing the factual basis for denying the absoluteness of the
concept of the State as the sole subject of international law.“158
But this doctrin@is being eroded and now individuals may be bound
directly to international treaties where the parties (the states
making the treaties) S0 intendedo159 This is the praétical effect
of the Geneva Conventions pegarding criminal responsibility for grave
breaches and other violations of the treaties, although the courts
of the states were regarded as the proper instrument to carry out
the policy, rather than an international tribunal. But there is
no rule in international law precluding the creation of an international
tribunal by the Convention.

‘Regarding the question of United States participation in
an international court from the constitutional standpoint, Mr. Finch
péints out that the 1950 draft statute prepared by the International

160 would grant to-either

Law Commission for the United Nations
national courts or the international court such jurisdiction as a

treaty might confer# upon the courts for the prosecution of war

158, _ Some Concepts of Human Righis, 11 How. L. J. 364, (1965).

159. * Q. Wright, War Criminals, 39 Am. J. Int'l. L. 257, 262 (1965).

160. The draft statute provides for: a) application of both
national and international law; nine judges, no jury; access gained
thru vote of General Assembly of the UN, any organization so author-
‘ized by the UN, or a state which has conferred jurisdiction on the

gourt' indictment to be precise; reasonable time to prepare defense;
air trial facets - right to be present in court, conduct own
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erimes under international law.161 However, the US Constltution

provides that the Congress has the pbwer to define and punish

crimes against the law of nations162

and that persons entitled

to the protections of the Constitution (citizens, resident aliens,

and other aliens temporarily within the United States) are

guaranteed inter alia a trial by jury and that such trial must be .

held in the state wherein the trial waé'committed or at such place
designated by Congress when the crime is committed outside any state.163
The following constitutional issue is thiuis framed: does the Congress
or the President possess the authority under the Constitution to
enter into a treaty or other agreement by which a person entitled to
the benefits of the protections of the Constitution is subject to

trial before a tribunal of an international nature, enjoying all of

the safeguards, enumerated in the Constitution but without review

defense, qualified counsel, expenses paid, translation of documents,
interpreter, compulsory service to obtian witnesses, and speak on
own behalf; public hearing; majority vote controls all issues;

no appeal; and no subsequent proceedings against same accused on
same charge. 44 Am. J. Int'l. L. Supp. 1 (1952).

161, Finch, An Ihtefnatibnél Criminal Courf:‘A Case Against
Adoption, 38 ABAJ BLL (1952). Cf The London Agreement establishing

the I.M.T. in Nuremberg and.the Genocide Convention of 9 December
1948 which provides for trial of offenders before either national
or international tribunals. The US has not yet rvratified this
Convention, or several others in the field of Yuman relations.
162, U.S. CONST. art. I, 8 8, cl 10.

163. U.S. CONST. aI‘t. III’ § 2. cl 30

70



164
of the judgment by a federal court.

A partial answer in the negative is found in a closely
allied matter which confronted the Nation in 1907 regérding a
treaty which would establish an International Prize Court. Because
of the constitutional considerations, the Congress entered the
treaty subject to a reservation that the United States would
be subject to the jurisdiction of this court only in matters of
damages for captives declared by the court to be illegal under
international law.165 Ultimately, the International Prize Court
befell the same fate as did the proposal for an International
Court of Criminal Justice: inaction.

The House of Delegates of the American Bar Association
voted against the US entering into a treaty establishing an
international criminal court in 1950 and there the matter now rests.166

In surveying the distribution of authority in the world since

4o
P e

164, Columbia Law Professor Sager considers that a treaty which

would violate the Bill of Rights would be null and void, Charter vs

Constitution: An International Criminal Tribunal in American law,
How. L. d. 60 965). e elfect on the surrender of US nationg@lc

for prosecution of grave breaches by a foreign state (éither under

an extradition treaty or informally) is probably barred where the

United States is otherwise in a position to prosecute the accused in

one of its courts, except where the US national becomes a part of

the enemy force in which case the offender is subject to trial by

military commission or even an international tribunal.

165, Finch, supra note 161 at 647.
166. 38 ABAJ 436 (1950). Q. Wright considers such a court would

not be effective in supression of international crimes, supra
note 157 at 64-65,
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the emergence of the Western state system after the Treaty of
Westphalia, Mr. Buehrig notes that the international'pattern of
authority lacks a capstone and instead of a verticle structuring of
authority above the state, we have a lateral expansion of the
international community, as manifested by the regional organizations,167

and the Geneva Conventions which permit the national machinery to

handle erimes of an international character.

Co United States War Crimes Tribunals

1. The General Court-Martial

The United States has two tribunals for the trial of war
criminals, to-wit: the gemeral court-martial and the military
commission. Under the provisions of the Prisoner Convention, authority
to prosecute prisoners of war is granted in Article 102 which provides:

A prisoner of war can be validly sentenced only if the

sentence has been pronounced by the same courts according

to the same procedure as in the case of members of the armed

forces of the Detaining Power, and if, furthermore, the

provisions of the present Convention have been observed.

Prisoners of war are made subject to the provisions of

the Uniform Code of Military Justice (Article2¢9))and are triable

167. International Pattern of Authority, 17 World Politics 369
(1965). Apparently the United Nations lacks adequate support to
step into the Viet Nam situation and remains content to handle
smaller conflicts, such as the one in Cyprus, see 56 State Dept.
Bull. 179 (1966) for vote on six month extension of the UN PEace
Keeping Force there by the Security Council. The UN considers- that
the present machinery for international criminal sanctions is but
an intermediate stage on the way to the true international penal
jurisdiction, UN Doc. A/CN. 4/7/ Rev. 1 (1949).
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only by general court-martial by Article 18 which reads: "General
courts-martial shall also have jurisdiction to try any peréon who by
the law of war is subject to trial by a military tribunal and may

ad judge any punishment permitted by the laws of war." Although the
Code and implementing Manual for Courts-Martial, 1951, came into
existence several years before the US Senate ratified the Conventions,
the Conventions were regarded as applicable to the armed forces of

168, however the provisions in the Convention as to

the United States
sentences ggﬁcapparently disregarded in Article 18 of the Code, when
applied to enlisted prisoners because they would be placed on a par
with eniisted personnel of the US and thus subject to the Table
of Maximum Punishments, not the law of war. The Table serves as a
guide in the case of officers, warrant officefs, and others.169
Heretofore, all persons charged with "war crimes¥ by the
United States had been tried by a military commission (thé common
law court which has been properly sanctioneg by the Cohgress and
extensively used by the President), irrespective of the status of
the accused (except that members of the US armed forces were tried
only by courﬁs-martial). Under the terms of the Prisoner Convention
~and the UCMU}the United States‘must try prisoners of war by way
of the geperal court-martial, attended by the same procedure to

which US military personnel are entitled.!’®

168. LEGAL AND LEGISLATIVE BASIS, MANUAL FOR COURTS-MARTIAL, 1951-2-4,

169, Paragraph 1272,'MCM, 1251;

170/ For a summary of US prosecutions of WW II PW!s for offenses
committed during capture and thus tried in general courts-martial,

see Manes, Barbed Wire Command: The Legal Nature of the Command Respon-
sibilities of the Seniom Prisoner in_a Prisoner of War Camp, 10 Mil,

Lo Reve 1, 38-40 (1960).
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Article 2 of the Code lists those persons subject to the
prbvisions of the Code., Included are prisoners of war in the
cusfody of the United States and excluded are other persons captured
during a conflict or occupation. General Yamashita urged that he was
entitled to prisoner of war status and therefore should be tried by
a court¥-martial for his pre-capture offenses. But the Supreme
Court held that he was not subject to the 1920 Articles of War which
were then appliéable to trials of US military personnel and that it
was proper for him to be tried before a military.commission in
Manila in 1945 and for depositions and evidence of a heaﬂjSay nature
to be introduced against him, despite the prohibition of admitting
such evidence in the trial of a person before a military commission
where that person was otherwise subject to the Hrticles of War.

The Court reasoned that since the accused was not subject to the
Articles of War, he could claim none of the benefits provided by
the Congress or the President to such persc:ns.w1

To avoid doubt in the future, the Prisoner Convention now

provides: |
Prisoners of war prosecuted under the laws of the De-
. taining Power for acts committed prior to capture shall

retain, even if convicted, the benefits of the present
Convention, (Art. 85, GPW) 172

171. In re Yamashita, 327 U.S. 1 (1946).

172. This provision is nothing more than the concept followed

by most nations in permitting persons convicted under national laws

to benefit from such laws. II A FINAL RECORD 570 (1949). 1In

ratifying the GPW, the USSR and other. communist bloc nations refused

to accept Article 85. Reservations, (1955) 6 U.S5.T. & 0.I.A. 3467,
3508, Thus, the North Vietnamese government takes a position

similar to that taken by the US in the 1940!'s, but which was to

have been cured by Article 85. COMMENTARY III 413-418, For discussion

of Hanoi's position, see Comment, The Geneva Convention and the Treatment
of Prisoner's of War in Vietnam, ‘80 Herv., L. Rev. 851, 860 (1967), which
concludes that this position is not compatible with the GPW.
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The United StateSs position in the Yamashita case was
that prisbner of war status did not enure to the benefit of one
otherwise so qualifying for PW status where he was charged with pre-
captive offenses, but this is contrary to the US statements
demanding PW status be accorded our personnel charged by the enemy
with war crimes.173 However it must be recalled that the type trials
conducted against our personnel were pure sham proceedings of the

174 By way of Article 130, GPW, it is a grave breach

rankest nature.
to deny "a prisoner of war of the fights of fair and regular trial
preseribed in the Convention."175

As noted earlier, waf crimes trials conducted by international
tribunals have been rendered useless for the trial of PWs because

the United States would not permit its armed forces to be tried by

such a tribunal.176 Also of practical contern is the inability of

173. For example, Case No. 25 in the UN War Crimes reports concern
the US trial of Lieutenant General Shigeru Sawada and three others
charged with the murder of eight Americans following a summary trial,
in derogation of the 1929 Geneva Prisoner Convention. 5 Law Regorts

1-24 (1948). An account of the Japanese trial and US reaction is
found in an article by Hyde, Japanese Execution of American Aviators,
37 Am. J. Int!l.L. 480 (1943) (the pilots of the Doolittle Raid on
Tokyo in April 1942). .

17k, -See cases reported in 5 & 6 Law Reports (1948) and the Justice
Trial, supra note 150. .

175. As noted by Esgain & Solf, even while some of the Allied

courts were conducting trials which did not follow the provisions of
Articles85 and 102, these same countries were willing to agree that
future. such trials would constitute a grave breach of international

law, The 1949 Geneva Convention Relative to the Treatment of Prisoners
of War: 1ts Principles, lnnovations and Deficiencies, #1 N.C.L. Rev. 537,

573 (19637. Pictet reports that German and Japanese troops which fell
into A113éd hands aftgg capitulation of theseptwo countrges in WW IT

" were not accorded PW status, COMMENTARY III 74.
176, Article 17, UCMJ. ' o
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a multi-ofganization, such as NATO or SEATO, to exercise any criminal
jufiSdiction over captives for the same réason, even where the coun-
tries involved (excluding the United States) permitted their military
personnel to be tried by an international.tfibunal. This result

is reached on the basis that the Geneva Convention soﬁght to engraph
the prisoner of war onto the penal législation‘of the Detaining
Power and in view of the interesting comments by the ICRC that
national'law shall not be sub#tituted for internationél law, the
stress being placed on the éountry capturing the prisoner to try

him or eise turn him over to a demanding state as prpvided in-Article
147, GPW.177 Thus, the ad hoc tribunals, such as the I.M.T.!s and
those convened under multi-nation agreement for the Subseqﬁent
Prpceedings, are rendered inappropriate-tribunals for the trial of
prisoners of war since these tribunals are not within the preview of

Articles85 and 102, GPW, so far as the U.S. is concerned, ! 78

2. The Military Commission
a. Historiecal Development
Kaplan traces this tribunal back to the twelfth century

in England when the Court of the Constable and Marshal was established

177 The ICRC has opposed the idea that two or more countries
can agree to fix responsibility for the care of captives on one
country, although the US is doing this properly under the provisions
of Art 12, GPW. The ICRC ‘also opposes modification of the GPW to
allow an international criminal code to be substituted for national
penal laws. Esgain & Solf, supra note 175 at 566-9.

178. Esgain & Solf, supra note 175 at 576.
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to determine the rights of prisoners, as well as maintain control
over the Army. Gradually, it took over jurisdiction as to all persons
and was finally abolished by the Magna Carta in 1215, after which
civilians were triable by civil courts. By the time of the American
Revoiﬁtion the British military law had been codified into Articles
of War applicable only to members pf the military, a practice that
the Confederation and Constitution was to follow.179
Although the military commission was not legislatively
recognized until 1862, military practice recognized such tribunals
for the trial of certain persons and offenses incident to hostilities.180
The trial by the Americans of Major Andre, the British Adjutant
General in the US for spying in 1780; of Arbuthnot and Ambrister

in Florida in 1818 for inciting the Indians to war against the

United States; and of the civilian pbpulation during the occupation

179« Kaplan, Constitutional Limitations on Trials by Military
Commissions, 92 U of Penna. L. Rev. 119 219535.. The first recorded
war crimes trials took place in 1305 when a British court convicted
Sir William Wallace of violating the laws of war by exterminating
non-combatants ("sparing neither age nor sex, monk or man® ). The
forerunner of the I.M.T. at Nuremberg is traced by professor
Schwarzenberger to 1474 when the Allies in the war against Burgundy
established a tribunal composed of judges designated by them for
the trial of Sir Peter of Hagenbach; The Judgment at Nuremberg,

21 Tul. L. Rev. 329, 330-1, 1947).

180, Quite similar in background, purpose, and legal basis, are
the prize courts which are also municipal courts of the United
States with authority based in international law. Rowson, Prize

Law During the Second World War, 24 Brit. Yb. 160, 162 (1947).

The British prosecutor in the Belsen Trial, argued before the
nilitary commission that it (the tribunal) was "exactly similar to

a Prize Court" and founded on the Law of Nations. 2 Law Reports 70-71
(1948). . The military commission was described by Major General
Crowder, the Judge Advocate General in 1916 as "our common law
_war court." S. Rep. No. 130, 64th Cong., 1st Sess, 40.
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of Mexico by General Scott in 1847 for specific offenses was being:
accepted as the proper manner for the maintenance of law and order.181
These war time iribunals were manifestly needed to fill the legal -~
vécuum created by the normal consequences of hostilities.182

The authority for the military commission is found in the

183 and the Constitution.‘su

common law of war Under its powers to
fdefine and punish offenses against the laws of Nations", the
Congress sanctioned "the creation of such tribunals for the trial
of offenses agianst the laws of war..."185 by enacting Article of
War 15.186 This statutory authority was regarded by the Supreme
Court as dispositive of sanctioning the commission. This article

provided that "...the provisions of these Articles cohferring

181, For an account of the more interesting trials before military
commissions, including the accused in the Lincoln assassination plot,
Lambdin P. Milligan, and the German Saboteur case, see Kaplan, supra
note 179 at 121-2; also the Quirin case, 317 U.S. 1, 31(1942), for
other trials. o

182, Colby, War Crimes, 23 Mich. L. Rev. 482, 487(1925). The
commissions have also been described as "simply criminal war courts,
resorted to for the reason that the jurisdiction of the courts-martial,
creatures as they are of statute, is restricted by law, and can not

be extended to include certain classes of offenses which in war

would go unpunished in the absence of provisional forum for the trial
of the offenders," Howard, DIGEST OF OPINIONS OF THE JUDGE ADVOCATE
GENERALS OF THE ARMY (1912)1066-7. But the military commission is
more than a provisional forum, as will be developed.

183, A.W.Green, The Military Commission, 42 Am.J.Int'l.L. 832 (1948).
Dr. Lieber, in his work which became General Order No, 100, 24 April
1863 for the guidance of US troops in the field, pointed out in para-
graph 13 that military jurisdiction was exercised in two ways: courts-
martial (statutory) and military commissions (common law of war).

184, U.S. Const., art I, § 8, cl 10,
185.  In re Yamashita, 327 U.S. 1, 11 (1946).
'186. AW 15 of the 1920 Articles is the forerunner of today's Article

21 of the UCMJ, .both articles having identical wording. The 1920 Articles
of War, which were in effect during WW II, were contained in 10 USC
8 1471-1593 (1920). |
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Jjurisdiction upon court-martial shall not be construed as depriving
the military commission of concurrent jurisdiction in respect of
offenders that by statute or by the law of war may be triable by such
military commissions...or other military tribunals,"

The Constitution has entrusted to thé President as Commander-
in-Chief;is? the power to wage and to carry into effect the laws

188

passed by Congress for the conduct of war. The Congress is

granted the power to "raise and support Armies."189"to make rules

for the government and regulations of the land and naval forces,“”'"0

2191

and "to make rules concerning captives on land and water.® Under
its powers to pass laws necessary and proper to éffect these
enumerated powers,192 the Congress auihorized the President to
prescribe such yule of procedure as he deemed proper for courts-
martial and militafy commissions.?93

In the 1940!'s the President, in the exercise of these

powers and by virtue of his role as sole spokesman for the Nation in

187. U.S. CONST., art. II, § 2, cl 1.

188. U.S. CONST., art. II, § 2, clauses 1 and 3.

189.  U.S.-CONST., art. I, § 8, cl. 12.

190. U.S.CONST., art. I, § 8, cl. 14.

191, U.S. CONST., art. I, § 8, cl. 11.

192, U.S. CONST., art. I, 8 8, cl. 18.

193. For an exhaustive review of the power of the President %o

issue rules. for the conduct of trials by courts-martial, see United
States v Smith, 13 U.S.C.M.A. 105, 32 C.M.R. 105 (1962). The
congressional grant of such authority for WW II appeared in Article

of War 38 and ex1sts today in identical language in Article 36,
-UcMJ, (10 UsC 8 836) ¥ guag
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regards to foreign relations,194 authorized the creation of the
international tribunals as well as national military tribunals for
" the prosecutlon of war criminals. The federal courts were called
upon to review his actions and upheld these steps taken in the
following particulars: (1) the I.M.T. for the Far East!?’ (2) the
Subsequent Proceedings at'Nuremberg196; and (3) the trial By”
mllitary commission in. the United States197 in US territories,198
and in a forelgn countryi99 of foreign nationals and US Citizens
alike.

After cessation of hostilities,'the United States tried
cases in Germany by tribuﬁals referred to as Military Government

200 but they were basically a combination of (a) military

Courts,
commissions in the trial of war crimes and (b) occupied courts in

the trial of such matters as curfew violationé and carrying,fireauww,ﬁ%

194, Concurring opinion by Justice Douglas in Hirota v MacArthur,
338 U.S. 197 (1949) and majority opinion in United States v Curtiss-
Wright Export Corp., 299 U.S. 304 (1936).

195, - The Hirota case, supra note 194°

196. United States v Flick, 174 F. 2d.983 (DC Cir, 1949), cert.
denied, 3 R . ' )

197. Ex parte Quirin, 317 U.S. 1 (1942); Note, 56 Harve L. Rev.
631 (19437?‘275'Tﬁ§'66N§TITUTION OF THE UNITED STATES 450-2(2nd ed 1963).

198. In re Yamashlta, 327 U.Se 1(1946) (the PhlllppJnes were then
territories of the United States).

199. Johson v Eisentré.ger, 339 U.S. 763 (1950)(trial conducted
in China and later imprisoned in US facility in Germany when writ
of habeas corpus sought.

200. An extensive review appears in Koessler, American War Crimes
Trials in Europe, 39 Geo. L. Rev. 18 (1950)_=nd F?lgmgg, ome New
Problems of Eﬁa Constitution Follow1ng the Flag, % Rev. 587(1949).
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arms.201 It is unfortunate that the term "military commission" was

not limited only to those cases involving‘the violations of the law
and custom of war.

" The citizenship of the accused before the military commission
is immaterial, the courts holding that it is the nature of the
offense which gives rise to the Jjurisdiction of the commission with-~

out regard to nationalityo202

However, the time, place, and circume
stances of the conduct in question is paramount to the determination

‘ of . the natupe of the substantive offense., It is safe to say that it

is a generél rule that an accused, eveﬁ a citizen of the United States,
‘has no constitutional right to choose the offense or the tribunal

in which he will be tried. "...It does not derogate from the supremacy
of the civil law or the civii courts to accord to the militaty

tribunal the full sﬁeep of the jurisdiction vested in it under the

Constitution and the laws thereunder..."z03 At issue in this case

was the objection to the jurisdiction of a military commission to try

201. An invaluable treatment is given this subject by Nobleman,
American Military Government Courts in Germany, Special Text 41-10-52,
US Army Civil Affairs School (1953), as his doctoq#él thesis. i
202, , In the Quirin case, supra note 181, one of the saboteurs

claimf to be an American was dismissed by the Court as being of no
importance since the accused had joined forces with the enemies of
his country. The same result in Coplepaugh v Looney, 235 F. 2d 429
(10th Cir. 1956), cert. denied 352 U.S. 1014(1956). Thus, a US
citizen could conceivably join forces with the enemy. in Viet Nanm

and become subject to trial before a US military commission should
he be charged with violations of the law of war.,

203. Coplepaugh v Looney, supra note 202 at 433. Colonel
Winthrop points out that the miIiEEry commissionts jurisdiction
embraces "enemies in arms." MILITARY LAW AND PRECEDENTS 838 (2nd ed,
1920)(hereinafter referred to as "Winthrop"). . .
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a US citizen for espionage in November 1944 and also that he
should have been tried in the civilian courts under the charge of

treason. Both grounds were dismissed.

b, Its Status Today

Despite the extensive utilization of the military
commission twenty years ago in the prosecution of war criminals,
it had little congressional recognition at that time and has failed
to receive much since then. The traditional_w#r court jurisdiction
has been preserved in Article 21 of the Code (as such Jurisdiction
was preserved by Article 15 of the 1920 Articles of War). The 1951
Manual gives attention to the commission on page 1 by étating that
it and the provdst courts are proper tribunals for the exercise of
jurisdiction under the law of war. The Manual further provides
_that the military commission will befguided by the applicable
principles of law and rules of procedure and evidenée prescribed

for courts-martial."zou.

In promulgating the Manual, the President
thus reserved the aﬁthority to himself 1o change this rule and to
prescribe such rules as he deemed appropriate. When President
Roosevelt promulgated an Executive Order on 2 July 1942 for the
trial of the German saboteurs, he exercised his authority by
setting forth the conditions under which the accused would be
tried, departing from the rules of evidence prescribed for courts-

martial by allowing into evidence matters deemed by the commission

to have probative value.205 This procedure was followed in the

204, Paragraph 2, MCM, 1951. The MCM, 1928 used the same wording.
205. 7 Fed. Reg. 5103 (1942).
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creation of other US military commissions, all which were authorized

by the President who in turn delegated to the Joint Chiefs of Staff

or other major commands the power to appoint.206 The same course

of action is @gpen today for the establishment of military commissions,

The military commission is described as: 207

A court convened by military authority for the trial
of persons nat usually subject to military law who are
charged with violations of the laws of war; and in places
subjeét to military government or martial law, for the
trial of such persons when charged with violations of

proclamations, ordinances, and walid domestic civil and
criminal law of the territory concerned.

Field Manual 27-10, The Law of Land Warfare, refers to
the military commission as the proper tribunal for the trial of war
crime cases.?’o8
The military commission is called into operation only
during times of war and thereafter reverts to a most inactive status.
209

Despite such paucity of Congressional legislation, it remains an

effective means availiable to the commander to discharge his

206, For example, see the Coplepaugh case, supra note 202, for
recitation of steps taken to create the tribunal.

207, U.S. Dep't. of Army REGULATION 320-5, Dictionary of United
States Army terms, changed 2, dated April 1965, at p 247.

208. Paragraphs 11 and 180, FM 27-10.

209, Congress has de31gnated The Judge Advocate General of the
Army to receive, revise, .and record these proceedings (10 USC & 3037,
and repeated in departmental regulatlons at paragraph ic, ARmy
Regulatlon 1= 140), also, the commission is exempted from the judicial
review provision of the Administrative Procedure Aet (5 USC 8 701 (b)
(1)(F)(1966)., Congress has applied the conflicts of interest
enactments to military commissions. 18 USC § 203.
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responsibilities in time of war which, surprisingly enough are
well described by Chief Justice Stone as followszZ1o

An important incident to the conduct of war is the
adoption of measures by the military commander, not only
to repel and defeat the enemy, but to seize and subject to
disciplinary measures those enemies who, in their attempt
to thwart or impede our military effort, have violated the
law of war. The trial and punishment of enemy combatants
who have committed ¥iolations of the law of war is thus
not the only part of the conduct of war operating as a
protective measure against such violations, but is an
exercise of the authority sanctioned by Congress to
administer the system of military justice recognized by the

law of war.

The military commission standé on the same quantum of
legislative enactments today as it did during the 1940%s and
remains the duly sanctioned tribunal for the prosecution of war
crimes under the Geneva Civilian Convention which also recognizes
the right of the Gecupying Power to punish protected_persons who
violate the laws of the Detaining Power before a non-political

military court.

D. the 1949 Geneva Conventions

What effect, if any, has resulted from the Geneva
Conventions as to the types of tribunals before which war crimes can
be prosecuted? Within each of the four standards of due process
lies the answéro |

The prisoner of war must be‘tried according to the same
courts and according to the same procedures as the members of the
armed forces of the Detaining Power., The United States has further

provided that the Pwuis to be tried oniy_?g the general court-martial.

210. 327 U.S. 1, 20 (1946).
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The other three standards of due process, concerning the
unlawful Belligerent, provide a common requirement: regularly
constituted courts. Article 3, GC, provides that the passing of
sentences and carrying out of executions must come from a judgment
prondunced by a regularly cbnstitutéd court. Article 66, speaking
of trials in occupied lands, reguires that the tribunals be
"properly constituted, non-political military courts.", when the local
éourts are not utilized because the offense charged ié a violation
of the laws promulgated by the Occupyiﬁg,Power or a breach of The.
law of war. The last standard of due process of law concerns grave
breaches. Article 146 mentions a proper trial and defense, with
no reference to a tribunal.

Under these four standards, the general court-martial is
the proper tribunal for the PW and the military commission, in
view of its historical background and Congressional sanction, is
the proper tribunal under the three standards specified in the
Civilian Convention. The US military government court would be
the proper tribunal for non-war crimes committed during occupation.

In regard to international tribunals! all accused, except
the PW, would be amenfable to trial before such courts under the
Civilian Convention which does not prohibit trial by international
courts.r

An international tribunal can be established by the
appointment of the commander having command over the armed forces
of two or more nations, such as the United Nations Cdﬁmand during

the Korean War. Or, ap ir;ternational tribunal could be created by
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following the pattern of the Control Council in Germany, whereby

a central governing agency was established by international agreement
and each of the states represented was free to conduct trialsunder
their own regulations but based on the authority granted by the
centfal agency. The situation in Viet-Nam today closely approaches
(if not already sﬁrpasses) an international command on the military

level, but for other considerations has not taken on the Korean

War UN Command.structure.



VI.

TRIAL OF THE PRISONER OF WAR

A. Procedural Rights Before and During Trial

Many of the procedural rights to be accorded a prisoner
of war on trial for violations of the law of war are well known to
the military practitioner because the prisoner of war enjoys the séme
rights as members of the US armed forces. These rights before trial
may be quickly summarized as consisting of:‘appointment of counsel
at the Article 32 investigation; opportunity to review the charges
preferred against him and to examine the evidence contained in the
prosecutionts file; fight to call Wiﬁnesses during the Article 32
investigation; and the services of an interpreter during the entire
Judicial proceeding,.

The Prisoner Conven@ion sets forth these same rights in
Articles99 through 108. Care must be given to these provisions
because the validity of the sentence imposed is made contingent
upon thvee éiéﬁgﬁ%éi (1) that it is pronounced by the same court and
(2) according to the same procedure in the trial of the armed forces
of the Detaining Power, and (3) that all the provisions of the
Chapter entitled Penal and Disiplinary Sanctions (Articles82-108)
have been observed. \' h ‘

The first procedural requirement contained in the'Prisoner
Convention is to notify as soon as possible both the prisoners of
war in your custody and the Protecting Power of those offenses

211

punishable by the death sentence. Pre-trial confinement of the

211. Art. 87, GPW.
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PW is not permitted per se unless a member of the Detaining Power's
armed forces would be confined under like circumsténces, or in case
of security, but such confinement must not exceed three months.212
Of course, there is little problem regarding the status of PW and
the power to continue custody,z13 the thrust of this requirement
goes to the right to a speedy trial (although the conduct of
hostilities as well as policy considerations may require a
different result).214 Time Spént in pre-trial confinement
awaiting trial ié to be'deducted from any sentence of imprisonment

215

imposed, ‘and the prisoner ig not to lose any of the benefits of

the GPW, whether convicted or acquitted.216

There is no prohibition
against placing the accused PW in a segregated compound for PW'S.217
Article 12 of the UCMJ forbids placing a member of the US armed

forces "in immediate association" with enemy prisoners or other

212. Art. 103, GPW.

213, The basis for the rule regarding prompt investigation and
trial was the experience of WW II. COMMENTARY III 477. Art. 21, GPW
allows a belllgerent to intern PW's.

214, The ICRZ considered the feasibility of allowing for trials
during periods of hostilities because of the dlsadvantage it may
place upon the PW. COMMENTARY III 626.
215. Art. 103, GPW.
216, Art. 108, GPW.

217. See U,S, Dep't. of Army, Field Manual 19-20, Enemy Prisoners

of War and Civilian Internees (August 1964), for the administrative
handling procedures,.
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foreign nationals not members of the US armed forces.218

Also required by the GPW is a prompt pre-trial investigation.
The Convention dfafters intended for the accused to have a prompt
trial and desired to guarantee this by requiring a prompt "judicial
investigation", thus referring to the civil law systeﬁ proéedure
for pre-trialAinvestigations. The United States will follow the
provisions of the UCMJ, namely Article 32, in the conduct of the
pre-trial investigation. During the Article 32 investigation, the
accused is entitled to the appointment of a qualified counsel to
represent him, as well as the services of an interpreter. The PW
must be given a copy of the charge sheet and all allied papérs in
a language which he understands.219 Counsel for the accused should
also receive a cépy of the chargeé and allied pépers. The GPW requires
tmtmmmtﬁﬂtmnﬂﬂmMPWMawmemeWofﬁeﬂ@tw
‘the assistance of a feilow prisoner, to the assistance of a
qualified attorney of his choice, to call witnesses on his own _.
behalf, and to the services of a competent interpreter. This
advice should be reflected by a paper signed by the accused reflecting
the above,

The selection of counsel or advocé&is initially left
entirely with the prisoner. Should he fail to make a selection,

220

the Protecting Power is alloted one week to secture an attorney

218, However, paragraph 18b(2) and paragraph 125, of the MCM, 1951
permits use of the same facilities for both US personnel and PW's.

219. Art. 105, GPW,

220. Supra note 80, Neither the North Vietnamese nor the Viet
Cong have authorized visits to prisoners they are holding by the ICRC
which has requested such authorization. New York Times, 11 October
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for the accused from a list furnished by the Detaining Power. The
Detaining Power is authorized to appoint counsel where neither the

221 No mention

accused PW nor the Protecting Power make a decision.
is made in either the Convention of the Commentary by Pictet as to
a veto power by the Detaining Power, but security grounds would |
constitute the sole basis for not allowing counsel to participate
where otherwise available to assist the PW. The defense counsel is
granted two weeks to prepare for trial and is to enjoy necessary
facilities to prepare for the trial; also, he has the right to speak
freely with his client, other prisoners of war, and other witnesses,
and to the services of an interpreter during the preliminary phase
of trial preparation.222 The interpreter should be assigned as
soon as possible, remain throughout the case, and be regarded as
a member of the accused's defense for all purposes.
At least three week§ before the trial, the Protecting
Power is to be notified of the following data:?2*
a) name of the prisoner of war, his rank, army, regimental,

personal, or serial number, his date of birth, and his pro-
fession or trade,

1966, p 33, col., 1. The ICRC is allowed by Art. 9 GPW (and by Art.
10 of the other Conventions) to act as a humanatarian organization
for the fulfillment of the four Conventions. ,
221, Art. 35, GPW.

222, Art. 105, GPW.

224, Art., 104, GPW. A copy of the Staff Judge Advocate pre-trial

advice, required by Art. 64 of the UCMJ, would satisfy the first
three portions of Art. 104, GPW.
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b) place of interment or confinement,

c) specification of the charge(s) and applicable legal provisions, and

d) designation of the court which is to try the case, as well as
the time and place thereof,

‘A similar notification is made to the prisoner's representative.z25
This notification to the Protecting Power and prisoners! representative
can best be dischargedrby forwarding a copy of the pre-trial advice.

"At the opening of trial there must be a clear showing that the
Detaining Power made timely notification to the accused, the Protecting
Power, and the prisoners? representative. The Protecting Power is

226

entitled to send trial observers where security permits.” In the

event that the interests of another state are involved, invitations

to attend the proceedings should be extended.227_

B. Sentencing Powers X

The use of the general court-martial for the trial of war
crimes offensés charged against a prisoner of war by the United
States brings into operation not only the provisions of the Uﬁiform

Code of Criminal Justice and Manual for Courts-Martial, but also the

Prisoner Convention, all of which place restrictions and prescribe
the procedure of the sentencing of these persons found guilty. In
general, the applicable . penalties are: .death, confinement, and for-

feitures. Reduction in grade is not pérmitted, nor is a punitive .

225, Art. 104, GPW. Art. 79 defines the duties of the PW represen-
tative; see also Manes, supra note 170. x

226, Art. 105, GPW.
227, . Such a practice was followed by the Allied countries, Taylor,

FINAL REPORT 46 (1949); and The Belsen trial, as reported in 2 LAW
REPORTS (1947).
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discharge, because these matters are between the PW and his state.
Turning first to the Prisoner Convention it is hoted that

there is express language allowing the imposition of the death

penalty for war crimes and other offenses, but the main thrust

of the Convention is toward the procedural aspects, rather than the

merits of the penalty or other considerations.228
As to punishments in general, Article 87, GPW, provides

that prisonefs of war are not to be sentenced ",..to any penalties

except those provided for in respect of members of the armed forces...”

of the Detaining Poﬁer. In furtherance of this assimilation into

the military justice éystém of law,ithe prisoners of war who are

enlisted are also entitled to the limitations prescribed in the

Table of Maximum Punishments, despite the failure of the Manual to

so provide.229 i
The court-martial is to be instructed that it must consider

"to the widest extent possible, the fact that the accused, not

being a national of the Detaining Power, is not bound by any duty of

allegiance,..."?° mis requirement thus requires that the court

give utmost consideration of the accused?s ‘motives in the hopes

228. Arto 101 and Art. 107, GPW,

229, Paragraph 127a, MCM, 1951.

230, Art. 87, GPW. This is designed to allow the tribunal to
particularize the punishment to the guilfx‘of the accused and to
ensure that the tribunal is aware of the PW's lack of allegience
to the prosecuting state. Pictet, COMMENTARY III 429-420., A
sample instruction to be given by the Law. Officer in the trial by
a US general court-martial appears as Appendix XXXIV, U.S. Dep't,
of Army Pamphlet 27-9. Military Justice Handbook - THE LAW.
OFFICER (1958). _ S
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that the court or reviewing authority will find extenuating circim-
stances, especially where the accused believed that he should act as
he did.?3!

Article 87 provides that the above statement be brought to
the attention of the court in order to have a valid sentence imposing
the death penalty,z32 although such instruction should be given in
all cases, There must be a six month wait from the time the

Protecting Party is notified of the imposition -ef=Eh

of the death penalty until its,execution.z33 ~ Although there was
some discussion directed toward the abolition of the death penalty
altogether, the drafters decided to let it stand as an imposable

penalty and prescribe adequate safeguards against executions based

231, The writer regards this as a subtle attempt to'side-step
the sensitive issue involving the affirmative defense of superior
orders which the Allies rejected as being relevant on the merits
and admitted such evidence in mitigation and extenuation of the
sentence., See Duke, War Crimes,- Obedience to Orders, US Naval
Institute Proceedings, p 82 (July 1966).

232, Thus far, the North Vietnamerpe and Viet Cong have executed
three US Army members, all summary in nature and in total derogation
of the GPW. Sergeant Harold G. Bennet was murdered by the Viet Cong
in 1965 as revenge for the execution (following a proper trial) of

a Viet Cong terrorist. New York Times, p 3, col. 5. Without
benefit of a trial, Captain Versace and Sergeant Roraback were
murdered by North Viet Nam government in reprisal of thm execution
of three communists terrorists. 53 State Dept. Bull. 635(1965).
Hanoi later acknowledged its responsibility for the execution of
Sgt. Bennet as well as the deaths of forty-four persons (including
Swiss, US, United Nations, French, and Philippine nationals) at

the Saigon restaurant bombing. 53 State Dept. Bull. 55 (1965).

233, Art. 101, GPW.
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23k

on considerations of the moment. The death sentence must be

considered by a Board of Review and the Court of Military Appeals

before the President can approve and order it executed.235 In

view of the processing time of around 12-18 months from the date
sentence is adjudged by the courte-martial until action by the
Court of Military Appeals, there is no doubt but-$hat the six-
month waiting period required by Article 109, GPW, will never be
violated by the United States.230

As to other penalties, the Prisoner Convention requires
238

equal treatment of PW's,z37 that there is no deprivation of rank,

234, COMMENTARY III 473-5. In enacting the Geneva Convention
Act of 1957, the United Kingdom abolished the death penalty for
grave breaches and provided for life imprisonment in the event of
wilful killing of a PW and 14 years maximum sentence for all other
grave breaches, Levie, Penal Sanctions for Maltreatment of Prisoners
of War, 56 Am. J. Int!'l.L. 433, 455 {fn 90)(1962). From 1930-1965,
the US Army carried out 160 executions, of which 148 took place
during 1942-50, 3 each in 195%, 1955, and 1957, and one each in 1958,
1959, and 1961. Basis for the executions were murder in one-hundred
and six cases (also involving rape) and fifty-three rape cases. The
US Navy has not carried out an execution since 1849, NATIONAL PRISONER
STATISTICS BULLETIN No. 39, US Bureau of Prisons, p 5(June 1966).

235. Art. 66, 67b(1), and 71(a), UCMJ.

236. An average of 13 month$(394 days) processing time was
reported for the periods January thru June 1966 and for the month
of December 1966 as to contested trials by general courts-martial.
Unofficial reports prepared by Records and Analysis Branch, Office
of Fne Judge Advocate General, US Army.

237, Art. 88, GPW.

238, Art. 87; see also COMMENTARY III 432 and 467.
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that the prisoner of war remains entitled to the benefits of the
Convention at all thmes,239 that double jeopardy is a valid defense

240

to a subsequent trial, and that any period of confinement

awaiting trial be deducted from the sentence and that the court
and reviewing authorities consider such COnfinement.241
The adjudging of forfeitures is authorized ﬁhder the Prisoner
Convention,242 though resort to such form of punishment seems of
dubious efféct. In voting on a sentence, the 2/3 rule applies, as

243

in the case of findings, and the method would be by secret written b@khodj

Where the death sentence is imposable, all members of the court

Il

must concur in the punishment.2

C. Post-Trial Procedural Matters

Immediately upon fhe sentence being adjudged by the court,
the Protecting Power, prisoners! representative, and the accused
are to be notified in writing (in an understandéble language) of

the sentence.2#5 The Protecting Power will also be advised whe ther

2390 Art, 85, GPW.

240,  Art, 86, GPW. This prohibition is applicable not only to the

same country's efforts to try the accused a second time, but in thqévent
that the PW is transported to another High Contracting Party under Article
12, GPW, II A,. Final Record 501.

241, Art. 103, GPW.

242, Art. 87, GPW; paragraph 126h, MCM, 1951.

243, Art. 51(a), UCMJ.

244, Art. 52(a)(1), UcMJ.

245, Art. 107, .GPW.
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the accused has waived his right to appeal. Where the sentence
adjudged is death or where the sentence (in any case) is approved and
ordered executed, the United States is to notify the‘Protecting

Power as i‘allmrs:zl"'6

2. forward a copy of the promulgating order;
b. forward a summarized record of the pre-trial investigation
and the trial proceeding (a copy of the post-trial review); and
c. indicate where the confinement or execution will take place.
Because the prisoner of war has the same right of review
as a member of the US armed forces, his case will be reviewed by
the Staff Judge Advocate247 prior to action by the convening authority
on the findings and sentence.zus'
A copy of the record of trial, in a language he understands,
will be furnished the PW. The defense counsel has benefit of necessary
facilities until the term for appeal has expired.zu? The sentence ;
to death cannot be ordered executed until approved by the President
after review by a Board of Review and the Court of Military Appeals.
Ppon completion of the appellate review set forth in the
UCMJ, it is not unlikely that a convicted prisoner of war would
seek a writ of habeas corpus from a US federal court. In the leading
case regarding the availability of the writ to members of the armed
forces to test the conviction by a court-martial, the Supreme Court

dismissed without hearing any evidence a petition from two members

of the US Air Force convicted of rape and murder at Guam and who

246, ibid.
247, Art. 61, UCMJ.
248, Art. 64, UCMJ.
249,  Art. 105, GPW.
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250 The

alleged denial of due process of law by the military.
Court re-affirmed its long-standing position that the civii courts
will follow a more narrow nesmew scope of review in military habeas
corpus matters because the civil couris are not the proper agencies
to exercise supervision over the military legal system which the

Constitution left to Congress.zf'1

Upon examination of the record of
trial, the Court found that the petitioners had been accorded a
fair trial by the military system which likewise with the state
courts of the US has a responsibility to ensure against violations
of certain constitutional rights.’

In addition to the UCMJ and the writ of habeas corpus, the
PW is also entitled to protection from the Protecting Power which
has a role io play outside the judieial review procedures to ensure
compliance with the GPW. Article 12 provides that in the event of
a dispute as to the interpretation of the Convention, the good
offices of the Prﬁtecting Power will be offered in order to resolve
the issue. This is an important procedure for it can serve as the
vehicle for the resolution, at'any stage of the judicial/process,

of whether a fair trial is being accorded the PW.25?

250, Burns v Wilson, 346 U.S. 137 (1953)(claimed confessions had

been coerced and counsel of their choice had been denied). For outline on
interrogation 8f PW!'s, see Comments, Interrogation under the Prisoner of
War Convention, 21 Mil. L. Rev. 145 (1963).

251, ‘Fowler v Wilkinson, 353 U.S. 583 (1957), wherein the petitioners
claimed the sentence was arbitrarily severe; Court rejected the contiention
declaring that it exercised "no supervisory power of the courts which
enforce military law"., See also,U.S. Dep't. of Army Pamphlet 27-174,
Military Justice - Jurisdiction of Courts-Martial (June 1965) for dis-
cussion of habeas corpus cases by members of the armed forces, p 20-36.

252, See section VII - C-4 for additional discussion on point.
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VII.
TRIAL OF THE UNLAWFUL BELLIGERENT

A. Procedural Rights Before and During Trial
Unlike the general court-martial trial of the prisoner of
war, there is no existing set of rules as such to govern the conduct
of the trial by a military commission of the unlawful belligerent.
However, the Manual for Courts-Martial, 1951 does provi.de:253
Subject to_ any applicable rule of international law or to
any Regularion prescribed by the Presidermt or by other
competent authority, these tribunals (military commissions
and provost courts) will be guided by the applicable
principles of law and rules of procedure and evidence
prescribed by courts-martial. :
Identical provisions are foind in both the 1921 and 1928
Manual for Courts-Martial (the latter was applicable until 1949),
but the issuance by the President of Executive Orders creating ’
Military Commissions during ahd after WW II allowed these tribunals
to apply rules different than those appliéable in courts-martials.
General Yamashita, when tried before a US Army military commission
in Manila for pre-capture offenses agianst the law of war, claimed
that as' a prisoner of war, he was entitled to the benefits of the
Articles of War and should therefore have been tried before a courte-

martial and that evidence of a probative value should not have been

b
admissdble in his trial which resulted in convietion and imposition

253, p 1, paragraph 2.
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of the death sentence.zSu Althoqu’»today that case would have

been tried before a general court-martial, the rule of that case

is legally applicable to the trial of an unlawful belligerent
before a military commission. The US Supreme Court was thus
squarely faced with the proper standard of due process applicable.
Two Justices felt that the due process clause of the Fifth Amend-
ment of the Constitution extended to everyone accused.of a crime

by the United States Government and to make an exception in the case
of enemy belligerents was '"contrary to the whole philosophy of
human rights."255 But, the majority of the Court regarded inter-
national law was (a) dispositive of the issue and (b) provided

the proper standard of due process of law, The distinguished
professor of International Law, Quincy Wright, reviewed this holding
quite extensively and found it to be in accord with the principle

of a fair trial as required by international law. He points out
that the accused was not denied justice in the sense that there was
a denial of those rights regarded as indispensible to the propér
administration of justice, although he considers that the accused
should have been given additional time to prepare for the defense

256

of his case. Thus, due process, it must be remembered, does

254,  In re Yamashita, 327 U.S. 1, 18-20. 1In that case, the
Supreme Courti Tound That Congress, by adding concurrent jurisdiction
in AW 15, sanctioned the commission and permitted to the President
"any use of the military commission contemplated by the common law
of war," and also found no# restriction on its procedures. p 20.

An interesting account of the trial and appeal is presented by the

US Army defense counsel in Reel, THE CASE OF GENERAL YAMASHITA (1949)

255, supra note 254 at 79.

256. Due Process and International Law, 40 Am. J. Intfl. L. 398,
406 (1946). o ,

99



not require any particular type of treatment so long as the proceed-
ings afford the accused an impartial hearing and adequate saféguards
for the protection of individual rights.25?
The Supreme Court found in the Yamashita case that the )
proceedings by the military commission conformed with the internatf%;l
law standard of due procéés and a fair trial. The balance of thies
section deals with the specific elements of the WW II proceedings
before such tribunals and outline any changes which may have evolved
in international law since that time, and which would be applicable
under Article 3 of the Civilian Convention.

Before delving into a detailed analysis of the provisions
of the Conventions and other references to determine the components
of procedural safeguards for a fair trial of the unléwful belligerent
under Art 3, GG, the following quotation should be kept in mind:Z°
He that would make his own liberty secure must guard even

‘his enemy from oppression, for if‘ne violates this duty he
establishes a precedent that will reach even himself.

257. In 1931, the Chief Justice, speaking for the majority,

held that the Congress, in exercising its authority to alter or
revise the maritime law of the US, had provided a’procedure before
an administrative official for the determination of compensable
injuries which did not violate the due process clause of the Fifth
Amendment, in Crowell v Benson, 285 U.S. 22. Also, Justice Holmes,
speaking for the majority, rejected a claim by one imprisoned for

2 and 1?2 months by order of the Adjutant General of a state
‘national guard during an insurrection in Colorado and declared:

#"But it is familiar that what is due process of law depends on the
circumstances. It varies.with the subject matter and the necessities
of the situation, Moyer v Peabody, 212 U.S. 78, 84 (1909). See also
Forencz, Nuremberg Trial Procedure and the Rights of the Accused, 39
J. Crim. L. Rev. 145 (1948).

258,  Tom Paine, quoted by Brooks, THE WORLD OF WASHINGTON
IRVING 73. | o |
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1. WW II Proceedings - Brief Review

The first proceedings conducted by a United States military
Commission during World War II tqgok place in Washington, DC in the
summer of 1942 and conterned'eight German soldiers (one of whom
claimed to be a US citizen) who landed at twollocations along the
Eastern seabc{rog §f the Uni{:ed States in military ﬁniform for the
purpose of conducting sabotage activities against defense installations
for which they had been trained in Berlin. They burned their .
uniforms after landing ashore and were taken - into custody while
proceeding to the target installations. Acting under A;ticle,38 of
the Articles of War (forerunner of today's'Article 36 of the UCMJ),
the President prescribed in an Executive Order the establishment of
a military commission for the trial of these unlawful combatants.
The commission consisted of seven general officers and the trial was
proseéuted byffhe Judge Advocate General of the Army., Rules of
procedure and evidence were to be prescribed by the commission and
the Executive Order authorized the receipt into evidence of all
evidence of a probative value. A full and fair hearing was to be
.accorded the accused and a 2/3 vote was required as to all issues,
including findings and sentence.

On application for a writ of habeas corpus to the US Supreme
Court, it was held that the action of the Presideht in establishing
the military commission and granting it the above guidance should®

'"not be set aside by the courts without the clear conviction that‘

259, Infra, note 205.
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his action was in conflict with the Constitution or laws of Congress

constitutionally enacted." In dismiséing the assertion of entitlement

to trial by jury and other guarantees of the Constitution, the Gourt

found no such conflict here.26o
In this manner, the stage was sét for a lengthy procession

of cases tried before military commissions, either of an inter-

national or national character, in which judicial review was rejected

Aon the ground that the .entire proceeding in each case was a proper .

exercise of jurisdiction which did not exceed its authoyized bounds,
The next major Jjudicial proceeding against war criminals

took place in Nuremberg, Germany before the International Military

Tribunal which sat in judgment of twenty-four of the leading.Nazis

and six Nazi organizations from October 1945 until October of the

following year. The tribunal had been established by the Charfér

created by the Allied Powers and set forth the principle that the

accused were to receive a fair trial and in particular: to receive

a €opy of the indictment and all documents pertaining to their case;

to be present during any preliminary investigation; to be furnished

copies of documents which were to be translated into a language

understood by the accused; to have a choice of defense counsel or

the accused could defend himself; and to present gvidence and call

witnesses.z_é1

Although this case failed to receive judicial review
by any national court, few prominent international law publie&ists,

2

260. Ex parte Quirin, 317 U.S. 1 (1943)

261, For text of the London Agreement and the Charter, see 13
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aside from other misgivings falling into the policy considerations
of conducting such a trial, asserted that the procedural aspects
of the case resulted in a denial of justice.262 The same procedure
was followed before the 1.M.T. for the Far East sitting in Tokyo,
the Subsequent Prcceedings at Nuremberg, the Military Goverhment

Courts at Dachau, the military commissions at Yokohama and

elsewhere involving the United States.

2. Appointing Authority

The initial trials of war criminals by the United States
involved thé appointment of military commissionsat the pg;sdnal
direction of the President. After the termination of hostilifies
in 1945, the President delegated the appointing authority to the

major field commanders and at one time appointing authority extended

262, Schwartzenberger, The Trial at Nuremberg, 21 Tul. L. Rev.,
329 (1947); Biddle, The Nuremberg Irial, 33 Va. L. Rev. 679 (1947)
(Mr. Biddle was the Attorney General and assisted in the prosecution
of the Quirin case and was a judge from the United States on the
I,M.T. at Nuremberg); Q. Wright, The Law of the Nuremberg Trial,

41 Am, J. Int?l. L. 38, 51 (1947), wWhere there wWas denial of Ju Justlce
or an appearance thereof, prompt action was taken to remedy the
situation, as in the case of the Malmedy Massacre,United States v
Bersin) wherein the Germans conducted mass murder of US PWis
incident to the Battle of the Bulge; upon capture, the responsible
parties were subject to mock trials in an effort by the US to secure
confessions from appointed "defense counsels"; The US Supreme Court
re jected writ of habeas corpus, several investigations were conducted
including one by the Senate, and General Clay finally commuted six
of the death sentences (out of forty-three originally adjudged)to
life, and allowed six other death sentences to be carried out on

a finding that the pre-trial investigation had not prejudiced the
six death sentences; see Koessler, Review and Investigation Odyssey
in the Malmedy Massacre Case, 6 Crim. L. Rev. 39 (1959).
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to the field army commander.263 There is no written authority

for the proposition that the President must appoint or delegate

his appointing authority, but the practice to this effect has arisen
and is binding today.

| Under the National Security Act of 1947, as amended, there
are now seven unified and one specified combatant commands responsible

to the Joint Chiefs of Staffo™

and it is proper for these commanders
to be delegated the authority to appoint military commissions and -

to re-delegate such appointing authority.

3. Composition

Generally, three to five officers were appointed to serve
as members of the commission, the senior member being designated
as President. Although challenges for cause were not generally
permitted under either the American or British system during

World War 11,265 such challenges must be permitted in order to

263. " Koessler, Amerlcan War Crimes Trials in Europe, 39 Geoe Le J.
18, 3% (1950). In the Yamashita case, the President directed the Joint
Chiefs of Staff to instruct General MacArthur, Commander-in-Chief, US
Army Forces, Pacific, to proceed with the trials of war criminals; in
turn, Lieutenant General Styer, Commanding General, US Army Forces,
Western Pacific, was directed to proceed with the trial of General
Yamashita; 327 U.S. 5, 10-11. In the same manner, the military
commission in the Eisentrager case was established by the Commanding
General, US Forces at Nanking after he received authorization from the
Joint Chlefs of Staff through the Commanding General, US Forces, China
Theater; 339 U.S. 763, 766.

264, 10 USC & 124 (1962)(PL 89-651) The unified commands are:
Europe, Pacific, Atlantic, Southern,Alaskan, Continental Air, and
Strike. The specified command is the Strategic Air Command. The
Adjutant General's School, Memorandum 202-1, Organization of the Depart-
ment of Defense p 13 (Aprll 1966)s

265, Article II (e), Ordinance No. 7, promulgated under Control
Council Law No. 10 for the trial by the US at Dachau contained a
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ensure a fair and impartial tribunal and that the accused has the
opportunity to raise any grounds for bias and other factors at
the trial level and place the matter in the record for appellate
consideration.266
Several of the Allies permitted foreign officers to serve
as members of their commission, but the United States did not
during WW II.267 It is regarded the better practice to exclude
from membership foreign officers because they might feel under an
obligétion to vote in favor of conviction and a sevére sentence,
The members of the military commission should Ee where

268

possible senior in grade to the accused, and free from all

prohibition againét challenges by the accused against either the
tribunal or its members; Appendix L, Taylor, FINAL REPORT 286 (1949).

266, The Yokahama trials proved to be the exception as to allow-
ing challenges for cause against members of the US Army military
commission because in the first such trial, the accused!s challenge
against a member on grounds he had been a Japanese PW in the Philip-
pines was sustained; Spurlock, The Yokahama War Trials, 36 A.B.A.J.
387, 388(1950). Professor L.C. Green regards the impartiality of the
tribunal as one of the most important components of a fair trial, see
Legal Issues in the Eichmann Trial, 37 Tul. L. Rev. 641(1963). Snee
an§ Pye conclude that a fair and impartial tribunal is also implicitly
required and that challenges be allowed so as to ensure a fair trial
for the accused; Due Process in Criminal Procedure: A Comparison of
Two Systems, 21 Ohio State L. J. 467, 496-7 (1960). -

267. For example, French officers sat as members of a British

military court in Germany involving the death of Frencl nationals, as

reported in 5 LAW REPORTS, 39(1948). Article V of the British Royal

Warrant allowed for Mixed Inter-Allied Courts, see 4 LAW REPORTS 127 for text.

268, The objection by a German Lieutenant General being tried
before a US Army military commission composed of officers of lesser
rank was rejected where he requested officers senior in grade to
serve as commission members, United States v Laelzer, as reported
in 11 LAW REPORTS 53 (1949). '
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command influence.

L, The Law Member

None of the Allied tribunals in the 1940!s had an officer
to serve apart from the tribunal and advise it on legal matters, these
duties normally were performed by the Trial Judge Advocate (prosecutor),
The two I.M.T!'s consisted of Jurists ffom several countries; the |
Subsequent Proceedings at Nuremberg had as judges members from .
various state courts, but other tribunals iﬁvolvihg the_ﬁS lacked the
services of attorneys, except for counsel. The United NatibnsL
Command rules for military commission, dated 28 October 1950, provided
for the appointment of a five-member commission with a Law Member to
be from the Judge Advocate General!s Corps to serve as iegal advisor

269

and vote with the commission, d practice followed by the British
military courts in the trial of WW II war criminals. »

There is no mention among the reported cases or writings
that international law requires a judge to preside over the trial of
an alieﬁ and a fortori a war criminal. Although, under Article 3
of the Civilian Convention there is no duty to appoint a trial judge,
it would serve the inferests of Jjustice to do so and have him
discharge hié duties to advige the commission on matters of law.

The Law Member should not vote with the commission nor otherwise

participate in their closed deliberations.

269, Rule 6e¢, of order entitled Trial of Accused War Criminals,
issued by General Headquarters, United Nations Command, AG 000.5
(hereinafter referred to as UNC Procedure.)
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5. Defense Counsel

Customary international law quite clearly provides for the
services of‘an attorney to assist the accused, or at least that the
accused be afforded the opportunity to have these services., The
Declaration of Human Rights, the Prisoner Convention, the Civilian
Convention provisions relating to occupation, all refer to the
requirement of a defense counsel to assist the accused. Prior to
these pronouncements, counsel had been provided by the Allies
during the trial of the WW II war crimes and denial of counsel to
Allied prisoners of war during their trials served as the basis of
charges of vieclations of the law of war against those enemy personnel
responsible for such denial.?7o

Before the I.M.T. in Nuremberg, German attorneys (often
times former members of the Nazi party themselves) served as counsel
for the accused, and this practice was followed before the Subsequent
Proceedings.271 The other trials conducted by the United States,
however, found American military attorneys serving as defense
counsel. The UN Command would have restricted the appointment of
counsel to those members of the bar of any nation which was a
member of the United Nations.272 Such a restriction is untenable
and the accused'!s choice of counsel should remain unfettered, subject

to curtailment only on the basis of security considerations.

270, Supra note 23.
271. Taylor, FINAL REPORT 297.
272, Rule 32, UNC Procedure.
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In the event of rejection of requested counsel, the record should

reflect the reasons therefor.

6. Admissibility of Evidence

Under the heading of a fair and full hearing required by
international law, there appears to be no objection to the civil
law system rule that all evidence of probative value be admitted and
that the triers of the fact are to attach weight thereto. This -
practice was followed by the United States WW II war cr;mes'trials
and was not found to be Bhjectionable by the US‘Supreme Gourt,273
This rule allowing evidence of probative value results in. the
admission in capital cases of depositions,diaries, hearsa& and
evidence of a similar nature, subject to:the accused's ability to
refute it and the weight to be attached to such evidence by the
military commission.

General Yamashita objected to the introduction of depositions,
hearsay evidence and the like at his trial which resulted in the
death sentence. The Supreme Court ruled that since he was not
subject to the Articles of War and since the President had
permitted evidence of probative value to be admitted, there was
no prohibition to the receipt of this evidence, This ruling is
consistent with the international law standard of due process and

it is proper for the President to exercise his authority and change

the rule in the Manual for Courts-Martiél, 1951, which now bars

this type of evidence in a trial before a military commission.

273. In re Yamashita, 327 U.S. 1, 20(1946). In evaluating the
US trials, Proiessor PForencz states that there was no denial of
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Although the deposition involved in the trial by a general
court-martial requires that the accused and his counsel be present
at the taking thereof,274 no such requirement exists under inter-
national law and it is permissible to secure testimony from an
absent witness under an order of the tribunal and where the
testimony is taken under oath.

Professor Quincy Wright adds that international tribunals
as well as courts in most civil law countries admit such evi.dence.275 .

This procedure can be tailored to the military commission proceeding

through instructions by the Law Member who would rule on the proffered

Jjustice or deprivation of a fair trial because of the probative value
rule; in fact, the accused made use of this evidentiary rule more
than the prosecution, supra note 257 at 148,

274, Art. 494, UCMJ.

275. War Criminals, 39 Am. J. Int!l. L. 257, 285 (1945), and Due
Process and International Law, 40 Am. J. Intl. L. 398, 404.5 (1948).
Art. 72, GC assures that protected persons "shall have the right to
present evidence necessary to their defense.,.." Pictet indicates that
the drafters wanted to show Y“clearly that the accused may use all
other methods of proof such as the production of documents or other
written evidence."” COMMENTARY IV 356. The US has recently enacted
legislation permitting assistance of US district courts in gathering
evidence in criminal, as well as civil, cases before foreign courts
and international itribunals. Prior to enactment of 28 USC § 1782 in
1964, the existing legislation permitted assistance only in civil
cases. (In re Letter Rogatory, 26 F. Supp. 852 (D.C. Md. 1939)
where Baltimore court refuseg to assist in murder trial pending in
Versailles, France.) Thus, the US will give assistance to a system
of law allowing admission of matters with probative value. Legisla-
tive history of this Act is found in 2 CONGRESSIONAL AND ADMINISTRA-
TIVE NEWS 3782, 3784-5 (1964). For the practice as used by .British
Commonwealth military tribunals, see Dunn, Trial of War Criminals,
19 Aust. L. J. 359(1946), for comparison of US authority and
British Royal Charter provisions.
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testimony!s possession of probative value, then instruct the members
of the commission of their duty to attach whatever weight they deemed

appropriate in order to establish the truth of the matter in issue.

7. Calling Witnesses

The standard of a fair trial under Article 3 of the Civilian
Convention requires that the accused have the right to call _
witnesses. Every effort must be made to allow the accused to produce
nec?ssary witnesses and produce relevent evidence on his behalf.

It would be proper for the tribunal to appoint éommissioners
for the purpose of taking evidence from distant witnesses, a practice
followed by the United States in the Subsequent Proceedinés at

Nuremberg.276

The accqsed is to be afforded every opportunity to
locate and interview material Witneéses in order to exercise fully
his rights in this regard under the Civilian Convention. Where the
witness in question is or may himself become the accused in:a’eriminal
proceeding should ﬁe personnlly appear, the accused would be required
to secure his testimony by means of an affidavit or similar writing,
because involuntary self-incrimination is not permitted. The same
would hold true for the prosecution, but would be limited (if at all
applicable) to rebutting matters in extenuation and mitigation.

The problem of reluctant witnesses confronted Eiechmann during

his trial in 1962 in Tel Aviv, Israel, His able defense counsel,

Dr. Servatius, objectéd to the court for the failure of the

276. Taylor, FINAL REPORT 89-90.
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prosecution to grant safe conduct to only those defense witnesses

not wanted by the State of Israel and thus excluding many witnesses
who were then wanted by the authérities or might be through their
testimony from the witness stand. The court puvzrruled the objection,
stating that secondary evidence was the proper method of presenting
this testimony.277 Where it is necessary for the defense counsel

or his associates to travel into areas frequently subject to hostile
actions or to countries not recognized diplomatically by the United
States, every effort must be made by the U.S. to facilitate the
necessary travel in order to secure the testimony from essential

witnesses.278

.8, Trial in Absentia

Can an unlawful belligerent be tried in absentia, as in the
case where he has fled the country and extradition or other means to
secure custody are futile? Although Martin Borman!s defense
counsel?s motion to bar tfial on the ground that he was not
present before the International Military Tribunal at Nuremberg

was overruled and Borman was convicted ahd sentenced. to

277« Green, Legal Issues in the Eichmann Trial, 37 Tul.l. Rev,
641, 655 (1963). For a general account of the trial from the
%70223utor's vantage point, see Hauser JUDGMENT IN JERUSALEM
(1966). ’ ,

278. The United States was not only required to validate a
passport to Communist Red China and North Korea, but also finance
the travel of the defense counsel in 1958 for the purpose of taking
depositions from known individuals incident to a sedition trial.
United States v Powell et al, 156 F. Supp. 526 (ND Cal, 1957).
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death,279 such a proceeding has validity today under international

law.280 Some of the civil law countries permit trials in absentia

in criminal cases, but, as in the case of Germany, it is often
restricted to nationals and there is every effort to allow for
the re-opening of the case upon good cause when the convicted

281

person returns to the jurisdiction of the court. Also, the

United States insists that persons extradited from the US be given
a new trial in those cases where a trial in absentia has been

conducted by the requesting government.282

279. 22 THE TRIAL OF MAJOR WAR CRIMINALS 528(1951). The defense
counsel, Fredrich Bergold, objected to the trial of his absent client.
Two questions linger regarding Borman: is he alive and if so, what
should be done with him in the event his whereabouts becomes known.
As to the first, there is much speculation. As to the second
question, there are two courses of action open: a) return Borman to
the Control Council for appropriate action under Article 29 of the
I.M.T. Charter which empowered this agency to carry out the judgments
of the Tribunal (it could nullify the judgment and release Borman to
another state for trial, or modify the sentence to imprisonment for
life or a term of years or b) release him to a requesting state for
prosecution on the same charges as were before the I.M.T., in whole
- or in part, or on new charges (if possible). It is submitted that
the better choice lies in the second alternative.

280. The Anglo~American rule is traced to the power of the court
to enforce its judgment once rendered but today's concept of presence
at trial is so rooted in fairness, that trial in absentia appears to
be vanishing from the scene. Snee & Pye, supra note 266 at 485-8.

281. Art. 277 of the German Criminal Code allows trial in absentia;
Art. 14 provides for maximum punishment as life imprisonment, capital
punishment having been abolished. 4 THE AMERICAN SERIES OF FOREIGN
PENAL CODES (1961). B . } o

282, Galinna v Fraser,177 F. Supp. 856 (DC Conn. 1959), holds
that it is not contrary to due process to extradite a person, even
where the accused might not receive a new trial, the first one having
been in absentia,
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9. Copy of the Charges & Trial Preparation

The accused and his counsél, at the first opportunity,
should be furnished with a copy of the charges and allied papers
in a language which they understand. Adequate time to prepare for

the case must be allowed by the appointing authority.283

10. Voting

The rulings and judgments by the two I.M.T.'s were by
way of majority vote, but the other war crimes'triéls involving the
United Staeﬁes followed the 2/3 rule as to all issues, including
findings and sentence. The UN Command proposed a voting scheme
which should be adopted by the military commission in fufure
trials, namely: 2/3 vote on all questions, including findings and
sentence, except that in capital cases é 3/4% vote was required

284 There is no requirement under

as to findings and sentence.
international law that a certain vote is required in order to have

a valid conviction and punishment.

283. Although Article 3, GC, is aimed only at summary judgment
(COMMENTARY IV 39), the accused is entitled to know of the charges
against him and to have adequate time in which to prepare his defense.
Several of the cases prosecuted hy the US were on charges that the
accused failed to allow the wictims to prepare for their trials.

5 LAW REPORTS 1, 60, 466 (1948). General MacArthur ordered

new trials in two instances wherein the prosecution failed to
translate classified documents for the accused. Spurlock,

supra note 266 at 389.

284, ° Rule 35, UNC Procedure.
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B. Sentencing Power

Sentencing power of the military commission consists of
two topics: what puniéhments are impoéable and hgw can they be
imﬁosed. Historically, the military commission has eq&oyed unlimited
power in regards to the imposition of punishments. Colonel Winthrop
reports that the commission is not limited as in the case of the
courts-martial and that its punishments include: death, imprisonment,
and fine, plus indemnification for property stolen, restoration,
confiscation and even required to pay the costs of the prosecution.
During the War Between the States, the military commission would
often banish or expel the accused, or impose internment.285

The trials conducted before the I.M.T.‘é, the Suésequent
Proceedings, and the other trialSof war criminals were guided by
the prinéiple that the punishment should be suited to the crime.286
Great flexibility was granted the US military commission in
imposing death or lesser punishments of imprisonment. The authority
to impose these punishments as well as confiscation and restoration
in appropriate cases should be carried forward into future trials.

On the matter of voting, the military commission has
traditionally used the 2/3 ruie in order to convict and to sentence,
This rule was applicable to all US war crimes proceedings. following

World War II, except the two I.M.T.'s where a majority vote controlled

as to the imposition of punishment. A dramatic contrast in the area

285, WINTHROP 842-4,

286, Control Council Law No. 10 appearing in both 15 State Dept.
Bull. 862(1946) and Taylor, FINAL REPORT 250-1(1949); see also Articles
26 and 28, I.M.T. Charter, 13 State Dept. Bull. 222,(1945).
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of voting exists when one compares the 2/3 rule to impose the

death sentence on the unlawful belliggrent for commission of a
capital offense, whereas the prisoner of war must be found guilty
as well as sentenced by a general court-.martial by a unanbmous vote.

The UN Command's proposed voting scheme called for a 2/3
vote on findings and sentence as to non-capital offenses and 3/4'
vote as to capital cases.287 This voting procedure is submitted
as the better approach.

During the Second World War war crimes trials, the common
law countries followed the practice of merely announcing the findings
and sentences without comment, whereas the civil law countries
accompanied their decisions with written justification for their
conclusions. The international law standard of due process does
not require reasons for the findings or sentence and the US

tribunals should not do so.

Cs Post~-Trial Procedural Matters

1. Review by Military Authorities

Acting under the Article 3 standard of due process to
ensure a fair trial, there is absolutely no requirement to review
or to allow appeal from the decision of the tribunal in the event

288

of conviction in order to execute it. However, the practice

287. Rule 35, UNC Procedure.

288. Thus, the proposed International Criminal Court (in Art. 50)
expressly stated that there would be no appeals from convictions. Text
of the draft statute contained in 40 Am. J. Int'l. L. Supp. 1(1952).
Appraisal of the post-WW II emergence of judicial review in Europe appears
in Dietze, Judicial Review in Europe, 55 Mich. L. Rev. 539 (19573.
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within the US Army has been for the appointing authority, at least,
to review the commission's action and then order the sentence into
execution. Colonel Winthrop refers to the action of the reviewing
or appointing officer being much wider in'the case of a military
commission than in a court-martial case, in that the sentence of the
commission can be changed by making the punishment less severe,
such as changing imprisonment to release of the accused upon a.pledée
of good behavior or legal conduct in the future, in addition to the
normal powers to approve, disapprove or remit the punishment.29o

Various methods of review wére followed by the US Army
incident to the World War II trials, ranging from approval by
the President in the Qgggig case to the approval by the field
commanders in Germany in those cases tried under Control Council
Law Number 10. "' The two I.M.T.'s were reviewed by the Control
Council as to the Nuremberg'proceedings and by the Supreme Allied
Commander as to the Far East proceedings, there being no prbvision
for appeal in eitﬁer of these proceedings, However, petitions for
clemency were allowed by tﬁe Control Council.‘

In addition to action bj an appointing authority, there
was a higher level of command which exercised reviewing power as
to all other cases tried by the United States. The Subsequent

Proceedings at Nuremberg and the trials condﬁcted at Dachau under

Control Council Law Number 10 were forwarded to the US Military

290. Koessler, supra note 263.v

L ULy et Lt L T e A L LN

116



Governor of the US Zone of Occupation who, as the reviewing authority,
exercised the powér to mitigate, reduce, or otherwise alter the
sentence, subject to the prohibition égainst increasing it. The
Dachau trials were reviewed by the Jjudge advocates on the staff of
the appointing authorities (the Commanding Generals of the 3rd and
8th Armies) who then took action which was final on all cases, except
those involving ﬁhe death sentence which were forwarded to the
theater commander for his approval. In addition, there was appointed
by the theater commander in 1950 a War Crimes Modification Board
to handle the matter of 1ieniency. ‘This was necessary because
the severity of the sentences became less and less as the years
passed and there was a need to adjust the sentences.291

The UN Command provided for review by the Supreme
Allied Commander in capital cases and ﬁhe action by the appqinting
authority in all other cases was final.292

Where the United States conducts war crimes trials in the
future, there should be uniform military review procedures under
which the field army appointing authority is granted finél review
powers on all findings and senfences not extending to death, in
which case the record of trial must be acted upon by the theater

commander. A War Crimes Modification Board should bé created to

review all sentences to consider clemency matters.

291. Koessler, supra note 263 at 92, See also Taylor, FINAL
REPORT 90-93. , : , .

292, Rule 40, UNC Procedure.
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2. Judicial Review

Should the proceedings before a military commission be
reviewable by a US court? The Supremé Court answered this
guestion in the negative ﬁhen many of those convicted by such
tribunals sought petitions for leave to file motions for writs of
habeas corpus. In the first case to come before it, the Supreme
Court in the Quirin case dismissed the petition upon its finding
that the commission was properly constituted and that the tribunal
did not deny the accused a fair trial. This case takes on added
significance as to the lack of the right'to obtain judicial review
when one considers that the trial took place in Washington, D.C.
at a time when civilian courts were open and fuhctioning. The
Court was Quick to cast aside an attempt by the President in his
Proclamation to foreclose the courts from reviewing this case,'zg3
since, as the majority reasoned, this did not "preclude access to
the courts for determining its applicability to the ﬁarticular
case."zgu |

There were no other US trials of war crime offenses
during the war, but after the war most every person convicted by
US tribunals sought judicial review of decisions rendered by
tribunals established by the US acting aldne or jointly with other

nat:lons.‘?‘g5 The first such case involved General Yamashita who

293, 7 Fed. Reg. 5101 (1942).
29l 317 U.S. 1, 25 (1942).

292. Footnote 1 of the decision in Hirota v MacArthur, 335 U.S.
876(1948) lists the many cases in which judicial review had been
sought; see also footnote 1 of the Eisentrager case, supra note

263 at 767 for additional cases.
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asserted, inter alia, that the denial of certain basic rights
thereby deprived the military commission of jurisdiction to try
him and that habeas corpus was the only method by which he could
test the findings and sentence. The Supreme Court denied the
petition, holdiné‘that the petitibner had been accorded a faif
trial, in that no command of the Constitution, statute, or

296,

military command had been violated. This case was decided in
February 1946 and it was not for another fwo years that the Court
decided another war crimes trial when it considered the éhallenge
of the proceedings before the I.M.T. for the Far East.

In this period of time, hdwever, many of those convicted
at Nuremberg in the twelve Subsequent Proceedings applied to the
U.S. Supreme Court for the issuance of the writ of habeas corpus,
but all such requests were denied in Memorandum opinions indicating
a lack of jurisdiction in the Court to consider the cases, The
JusticeSwere divided four to four, with Mr. Justice Jackson |
taking no part in the case.arising in Germany because of his
work as Chief Prosecutor before the I.M.T. at Nuremberg and in
creating Control Council Law Number 10 on which all the other cases
in Germany were based.

However, when the case from the Far East tribunal came to
the Court on a request to file a petition; Mr. Jackson decided to
vote in favor of granting a hearing to this great issue before the

Nation. In casting his vote as he did, he carefully pointed out his

position and declared his feeling that a hearing must be granted to

296. 327 U.S. 1 (1946).
’ ' 119



bring the matter into the open in view of the equal division of
the Court and because the four who favored the hearing of the
German cases had taken their opiniqns'dut of conference and to
the public.297

The day after hearing argument the Court handed down a
per curiam opinion in which the petition was denied. The Supreme
Court considered that the International Military Tribuhal for the
Far East was not a tribunal of the United States,'but rather an
international tribunal established by General MacArthur as the
Supreme Allied Commander for the Allied Powers. In view of the
international nature of the tribunal, "...the courts of the |
United States have no power or authorify to review, to affirm, set
aside or annul the judgments and sentences imposed..."298

As in the Yamashita case, JusticegMurphy and'Rutledge
dissented but filed no opinion. Justice Jackson took no part in
the decision. Justice Douglas eohcurred in the result only because
the tribunal was not a court but was rather "an instrument of
military power"., He would have granted the District Court
jurisdiction to examine the cause of the resﬁraint of liberty and
he .would not deny the writ of habeas corpus where an officer of the

United States was concerned, eMeN though he was acting in the

capacity as a member of an international command. To quote from

297« 335 U.S. 876 (1948).
298, 338 U.S. 107.'199 (1949).
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his opinion:

The conclusion is therefore plain that the Tokyo Tribunal
acted as an instrument of military power of the Executive
Branch of Government. It responded to the will of the
Supreme Allied Commander as expressed in the military order
by which he constituted it. It took 'its laws from its
creator and did not act as a free and independent tribunal

to adjudge the rights of the petitioners under international
lawe...sInsofar as American participation is concerned, there
is no constitutional objection. For the capture and conirol
of those who were responsible for the Pearl Harbor incident
Was a political question on which the President as Commander-
in-Chief, and as spokesman for the nation in foreign affairs,
had the final say. (at p 215)

On the basis of the Hirota cése, the Court of Appeals
for the District of Columbia dismissed a grant of the writ of habeas
corpus by a lower court in a case arising from the Subsequent Pro-

ceedings, entitled Flick v Johnson. This holding by the Court of

Appeals traced the developments leading up to the enaciment of.the
Control Council Léw Number 10 and found that since the tribunal
which tried the petitioners had this law as its source of
jurisdietion, it was an international tribunal over which the
national courts were barred from exercising powc—zr.299 The petitioners
had urged that the tribunal was in fact national in natngg and had
been illegally constituted. The Supreme Court denied ;:;;:?ggr&.joo
Should the South Viet-Nam government and its five allies

providing military forces agree to punish violators of the laws of

war, establish a Central Council for the Prosecution.of War

299. 174 F. 2d 983 .(DC Cir. 1949) and also reported in 3
TRIALS, styled United States v Flick.

300. 338 U.S. 879 (1949) and Note, 59 Yale L. Rev. 997 (1950).
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Criminals which authorizes the member states to conduct trials, and
the US then prosecute war crimes befére military commissions, it
is submitted'that the proceedings of this nature would be inter-
national in nature and thus definétély beyond the reach of the US
courts should efforts be made to seek judicial review.

The final World War II war crimes case to be decided by the
US Supreme Court involved the trial by a US Army military commission
of twenty-dne German nationals on breaches of the surrender agree-
ment. The accused continued to gather military intelligence data
for the Japanese regarding US troops activities in China after the
surrender of Germany in May 1945. They were considered military
personnel and tried before a commission appointed by the Commanding
General, US Army Nanking Headquarters Command, in August 1945;
They were found guilty and sentenced to imprisonment which was
carried out in the Landsberg Prison where they were placed in the
custody of the Commanding General, Third US Army after their
repatriation to Germany.301

The petition, filed with the District Court in Washington,
D.C., was dismiséed because the petitibners were never within the

territory of the court.302 The Court of Appeals, however, reversed

301. United States v Eisentrager, as reported in 14 LAW REPORTS
8 (1949). : N
302, The statutory authority for the issuance of a writ of habeas

corpus then, as now, appears in 28 USC § 2246 which provides, in
part, that a prisoner is entitled to a writ where (a) he is in custody
under ar by color of the authority of the United States or is
committed for trial before some US court, or (b) he is a citizen of
a foreign country, who is in custody for an act done under the authority
of any foreign state. The purpose of the writ is to inquire into the

gallt of detention of one in custody. Heflin v United States,

U.S. 415 (1959).
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the dismissal on the theory that "...any person who is deprived of
his liberty by officials of the United States, acting under purported
authority of that Government, and who can show that his confinement
is in violation of a prohibition of the Constitution, has a right
to the writ." In following along the theme of Mr. Justice Douglas
in the EEEQEE cése, the Court of Appeals based its position'on these
elements: (1) the Fifth Amendment's due process phrase applies to
Tany peréon", (2) where the Government action is in violation of
the Constitution, it is void, (3) the judicial branch has the
power to examine all acts ﬁf the government to ensure compliance
with the Constitution and (4) the writ of habeas corpus is the
"time~-honored" process to feét government action affecting personal
liberty. Moreover, at the time of the decision, the Supreme Cdurt
had tuled that the distriet court must hear writ of habeas corpus
proceedings on the basis of testimony from witnesses present in
court and that depositions or other ex parte statements or affidavits
were imprOper.303
On certiorari, the Supreme Court reversed the Court of
Appeals and dismissed the petition, holding that non-resident alien
enemies are not embraced by the Constitutional guarantees of the
country against whom they have taken arms, and thus could not
bring habeas corpus actions in the courts of the United States.Bou

The decision was 6-3, with Mr. Justice Black, with whom Justicesg

303. 174 F. 2d 961 (DC Cir. 1949).
304, 339 U.S. 763 (1950). |
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Douglas and Burton concurred, dissenting.

The Court based its denial of the writ on the ground that
the petitioners had never been within the United States and were
alien enemies. The Court also maintained the distinction between
lawful and unlawful combatant. Speaking for the majority, Mr.

Justice Jackson stated:305

To grant the writ to those prisoners might mean that
our army must transport them across the seas for hearings
«eoThis might also require transportation for whatever

. Witnesses the prisoner desired to call as well as trans-
portation for those necessary to defend legality of the
sentence. The writ, since it is held to be a matter
of right, would be equally available to enemies during
hostilities as in the present twilight war and peace.

Such trials would hamper the war effort and bring aid and
comfort to the enemy. They would diminish the prestige of
our commanders, not only with enemies but with wavering
neutrals. It would be difficult to devige more effective
fettering of a field commander than to allow the very -
enemy he is ordered to reduce to submission to call him to
account in his own civil courts and divert his efforts and
attention from the military offensive abroad to the legal
defense at home.

The Court then proceeded to demonstrate the error committed
by the Circuit Court in granfing extra-territorial applica@ion of
this important procedural right, and concluded that: "When we
analyze the claim prisoners are asserting and the couft below
sustained, it amounts to a right not to be tried at all for an

offense against our armed forces, If the Fifth Amendment protects

305, Supra note 304 at 777 8. At the time of this decision,

the Supreme Court had ruled in Walker v Johnson, 312 U.S. 284 (1941),
that ex parte statements were improper evidence during writ of habeas
corpus cases; however, this ruling was changed by 28 USC & 2246 (1964)
which permits the use of oral or deposition evidence, or even
affidavits, if the trial judge so orders.
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them from military trial, the Sixth Amendment clearly prohibits their .
trial by the civil courts."

It is not that thé civil rights group of Amendments contain
no limitations as to territory or personé, but the Court refused to
adopt the construction below which would "mean that during military
occupation irreconcilable enemy eleménts,'guerrilla fighters, and
'werewolves? could require the American judiciary to assure their
freedoms of speech, press, and assembly...right to bear 2&2%?,.
security against unreasonable search and seizure...as well as rightis
to jury trials.“306

Moving on to the second and third points of the Circuit
Court's decision, Justice Jackson held that the military commission
has jurisdiction to punish those guilty of offenses against the.
law of war and, relying on Yamashita, stated that the sole function
of the court is to determine the lawful power of the commission and
that there was no showing here that it acted in excess of its
lawful powers.

In his dissent, Justice Black agreed fully with the
Circuit Court's extension of the habeas corpus jurisdiction to alien:
enemies for the limited purpose of determining whether the military
commission was “legally constituted and whether it had jurisdiction
to impose the pﬁnishment for the conduct charged."307

In summary, the Supreme Court's position'has been uniformly

306, Supra note 304 at 784,
307, Supra note 30% at 797.
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to deny petitions for writs of habeas corbus arising from war crimes
trials on the grounds that either the tribunal in question was
international in nature or that the petitioner was not entitled
to such a writ. In denying the entitlemeht to the writ, the Court
has addressed itself-to both the in-country and out of cduntry
situs regarding trial and confinement. In each case, it is noted +
that the Court assured itself thai the military commission had
Jjurisdiction over the subject matter and the'accused, that a
fair trial was conducted, and an otherwise legal sentence was
imposed, thereby achieving indirectly what it pretends not to have
the power to do directly, while maintaining at all times that the
Constitution does not follow the flag in such situations.308
The last case in point of time to raise the issue of war
crimes trials before the federal courts is the 1956 decision from
the 10th Circuit, upholding the trial by military commission on
charges that the accused passed through the military lines of the
United States for the purpose of spying during November 1944 on
behalf of the Third Reich, appearing in civilian attire for
purposes of esplonage and conspiracy to commit these offenses.
Under the same Presidential Proclamation in the Quirin case, the
President charged the accused with violating the law of war and
directed the Commanding General, Second Service Command to »

convene a military commission for trial. The accused applied

308. = Fairman, Some New Problems of the Constitution Foliowing
the Flag, 1 Stan. L. 587 (1949); Note, 44 Mich. L. Rev. 855 (1946).
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- for a writ of habeas corpus some time after his conviction, alleging
that he was triable only by the civil courts and that he was a US
citizen, thus entitled to trial in the civil courts.

Circuit Judge Murrah, on behalf of the majority, dismissed
the petition and held that the petitioner was an unlawful belligerent
by use of the ¥traditionally recognized body of international common
law" and that “the petitioner's citizenship in the United States
does not divest the commission of jurisdictibn over him, or confer
upon him any cqpstitutional rights not accorded any other belligerent

under the law of war."309

3« Geneva Conventions

The Civilian Convention has not made any inroads into -
these decisions and the conclusion remains the same: the unlawful
belligerent is not entitled to judicial review by the‘federal courts
of his trial and conviction by tﬁe US military commission, .
irrespective of whether the trialitook place within the United
States or elsewhere. |

Under the Article 3, GC standard of due process, there is
no duty to permit the accused judicial review and none should be

granted by the courts in absence of legislation.

4, Action by the Protecting Power
In addition to the review pfocedures within the military

establishment and the remote possibility of securing judicial review

309, Coplepaugh v Looney, 235 F. 2d 429 (10th Cir. 1956), cert.
denied 325 U.S. 1014 219535
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in a federal court, the unlawful belligerent is entitled to the
310

services of a Protecting Power or other humane organization to
ensure that the Article 3 standard of due process is complied with
by the Detaining Power.

When a denial of justice is asserted, the Protecting Power
(a neutral or the ICRC) or the accused's state would seek to secure
either a new trial or the release and repatriation of the unlawful
belligerent, or modification of the sentence; Demand could also
be made for those responsible to be tried for commission of a
grave breach under the Civilian Convention.

The matter of disputes concerning the application of the
Civilian Convention is provided for in Article 12 which requires
the parties to submit their disagreement to the goodboffices of’
the Protecting Power and its proposals are to bé given effect by
the Parties, in hopes of prompt resolution of the matfer. In the
event the Protecting Power is unable to bring about a settlément,
the Parties are urged to refer the matter to the International
Court oflJustice. A provision requiring compulsofy submission to
the World Court was rejected during the Diplomatic Conference of the
1949 Conventions because the United Nations Security Council was
responsible for laying down conditions of the Court's jurisdicﬁion

,'—f‘

z

310. See COMMENTARY IV 80-92 for background on duties of the
Protecting Power. See also, MacGildeon, Some Observations on the. Part
- of Protest in International Law, 30 Brit. Yb. Int'l. L. 293 (1953),
for general discussion on protests, a proper form of proceeding to
remedy a claim of denial of justice.
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under Article 35 of the Courtl!s Statute.311

Brierly divides international disputes into two groups:
Jjusticiable or those of a legal nature, and non-justiciable or

political nature.312

Since we are dealing with judicial proceedings
under Article 3 of the Civilian Convention, all disputes would be

of a legal nature in which case they are referrable to the Inter-
national Court of Justice as involving the interpretation of a treaty,
the question being'whether vel non the granting or withholding of a
particular procedural right is in accord with the standard of

Article 3, namely, that sentences and executions follow the

judgment pronounced by a regularly constituted court, affording

all the judicial safeguards which are recognized as indispensable

by civilized peoples.313

311. COMMENTARY IV 116-7. Where a death sentence is carried
out a wrongful damage claim might accompany the assertion of denial
ofjustice incident to that sentences -~ In-such'cases,.the cufrent
legislation prohibits payment of either personal injury or death
claims (10 USC 8 2734, the Foreign Claims Act, and paragraph 8b,
Army Regulation 27-28, 20 May 1966). In the event of imprisonment
due to denial of justice, the same result would attach. Even

. where the US acted contrary to international law, a foreign court
refrifined from deciding the issue of liability. Falk, The
Shimado Case: A Legal Approach of the Atomic Attack Upon Hiroshima
and Nagasaki, 59

312. LAW OF NATIONS 286 (5th ed 1961).

313. Have the parties to the Geneva Conventions relinquished
any sovereign immunity from suit arising from denial of Justice
claims? It is submitted that there has been no such relinquish-
ment or waiver in the absence of an intent to do so. .For general
discussion on topic, see Lauterpacht, The Problem of Jurisdictional
Immun%ties of Foreign States, 28 Brit. Yb. Int?l. L. 220, fn 23
(1951). .
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In the event of disputes regarding the trial of an unlawful
belligerent, the proposals by the Protecting Power should be
complied with as soon as rendered in order to maintain the

i
humangtarian spirit of the Convention.
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VIIT

TRIAL OF THE UNLAWFUL BELLIGERENT IN OCCUPIED TERRITORY

A. Procedural Rights Before and During Trial

The third standard of procedural‘due prbcess provided by
the Geneva Conventions in the event of trial for war crimes is
found in Articles 64-76 of the Civilian Convention.

Generally speaking, the Océupying Poﬁer is required to
keep in effect all the local laws, consistent with its security.
In the event new 1aws are enacted or local laws are modified, the
Occupying Power must notify the people of the occupied territory
and is not to try violations of such additions or modifications
unless the accused had knowledge thereof. The Convention also
proﬁides for the local courts to continue during occupation, and
that any laws enacted by the Occupying Power shall not have

retroactive effect.314

The Occupying Power!s right to try persons
for conduct violation of the iaw of war prior to occupation is
clearly recognized in Article 70.

The Occupying Power is entitled to use only non-political
military courts where the local courts are considered inappropriate,
as would be the case with a war crime prosecution.315 Most of the

discussion in Section VII, dealing with the trial of the unlawful

belligerent in non-occupied territory applies here, except. as noted

314, Art, 64 and 65, GC.
315. Art. 66, GC.
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below.

The Civilian Convention requires that the accused Eﬁ'be
promptly informed of the charges against him in a language which
he understands, and the right to a speedy trial. The Protecting
Power (performing the same duties as under the Priéoner Convention)
is to be notified three weeks in advance of trial but only in
capital cases or where imprisonment can exceed two years. The
Protecting Power is entitled to receive a copy of the‘file»ﬁpon
.request. The Occupying Power is to provide the same information
as in the case of a prisoner of war, except that the Civilian
Convention calls for a citation of the penal law rather than a
discussion of the applicable law. The‘appointing authority should,
nevertheless, furnish the Pfotecting Power a copy of the pre-trial
adviceo316

The accused has the right %6 his choice of counsel and
counsel is free to consult with his client and others and to
have necessary facilitie#ﬁor defense. Where the accused fails
to make a choice, the Protecting Power may do so. In a serious
case, the Occupying Power is given the right to appbint counsel only
where the accused failed to do so and the Protecting Power is not
functioning.?17 The phrase "competent" interpreter in the Prisoner
Convention is deleted and oniy an intefpreter need be furnished;
but the accused may waive the services of an interpreter at

elther the preliminary hearing phase or even during trial,

316, Art. 71, GC.
317. Art. 72, GC.
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indicating a lessening of the concept of procedural process in these
318

cases, However, the record should clearly reflect the reasons
for the waiver, especially in serious cases,

At trial, the accused has the right to present evidence,
to call witnesses, and the assistance of counsel.319

Aside from the provisions dealing with procedural rights
incident to a judicial proceeding, the Convention provides that
where absolute military nécessity 50 requires/a person otherwise
protected by the Convention who is detained as a spy or saboteur or
who is under "definite suspicion' of activity hostile to the
security of the Occupyihg Power is considered as having forfeited
his right to communitate.320 Also, the Convention gives the
Occupying Power great leeway in deciding what persons it Qan‘
intern as control measures in the discharge of its duty to

maintain law and order.,321

Hence, arrest and detention would be
proper where there is more than mere suspicion that the accused

committed the violation of the laws of war., Ex post facto laws

318. Art. 72, GC.
319, Ibid.

320, Art. 5, GC. Article 25, GC gives the detained person the
right to correspond with friends, relatives, etc, The International
Commission of Jurists has studied the issue of detention and the
right to communicate; recommend that even though a person can be
detained in solitary confinement for maximum of twenty days in some
states under emergency conditions, he should be allowed to contact

his(atgox)'ney° Report, The Right of Arrested Persons to Communicate,
85 (1964). :

321.  Art. 41, GC.
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are prohibited. There is no provision that requires the Occupying

Power to conduct a pre-trial investigation.322

B. Sentencing Power

Considerable inroads have been made into the punishment
which an Cccupying Power can meteouF for violations of the laws.
Article 68 of the Convention limits the Occupying Power to impose
the death sentence only where the offense inéolves esplonage,
serious acts»against the military security of the Occupying Power,
or intentional offenses resulting in death of one or more persons
and further, that the death penaliy must have been authorized
under the law of the occupied cduntry in force at the time the
occupation commenced. The United States, in making one of its two
reservations to the 1949 Geneva Conventions, reserved the right to
impose the death penalty without regard to this last limitation.
In explaining its reason, ﬁggggg'Yingling and Ginnane state that
the United States, Jjoined by the United Kingdom, desired the- |
ability to take drastic action against iilegal coﬁbatants activities
‘and thus be in a better position to protect itself.’2’ It was
ihe vote of those countries recently under occupation Which,
coupled with those nations which have abolzsﬁed the death penalty,

resulted in the Article 68 limitation. Pictet reports that the US

wished to remain free to impose the death sentence in those situations

322, Art. 85, GC.

323. The Geneva Cohventions of 1949, 46 Am, J. Inttl. L. 393,
L2k (1952). The Reservation appears at 6 U,S.T. & O,I.A. 3694(1955),
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where the soon-to-be-oécupied country hastily abolished the death
punishment.324

Another principle consideration is the distinction drawn
by the Convention between major and minor offenses and the sanctions
which can be imposed.in each category. Internment or imprisonment
for two years or less is required in the case of a minor offense
which is defined as conduct not seriously damaging pfoperty of the
Ogcupying Power or not constituting an attemp£ on life or limb of
the forces of the Occupying waer.325

The attention 9f the court is to be invited to the fact
that the protected person is not a national of the prosecuting
State.and that he is not bound to owe any allegience to it. The
. Convention also prohibits the imposition of the death pénalty upon
one not yet 18 years of age at the time of the offense.326

Details of the trial and sentence are to be forwarded to
the Protecting Power where the death sentence or inprisonment for
two years or more is imposed. Six months must elapse from the date
of this notification until the execution of the death penaltiy.
Sentences to imprisonment are to be served in the Occupied country,

thus avoiding the mass transfer and deportations by Germany during

the Second World War.327 Upon liberation, these imprisoned personnel

324, COMMENTARY IV 345-6.
325,  Art. 68, GC.
326, Tbid,.

327. Art. 71, GC.
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are to be handed over to the authorities of the liberated country.328

As in the case of prisoners of war, time spent in pre-trial
confinement is to be deducted from the approved sentence, and

329

the sentence must be proportionate to the offense.

C. Post-trial Procedural Matters

The Civilian Convention is silent as to the entitlement of
procedural safeguards following trial, excepf that it provides in
Article 66 that “Courts of aﬁpeal shall preferably sit in the
occupied cou.ntx_'y;" Although it is not clear from reading the
reports of the Diplomatic Congerence whether such courts were
required, Mr. Pictet assumes that such courts are to 'considgr the
accused's case by way of an appeal.BBo Thus, the proceedings before
the military commission of the unlawful belligerent would have
to be revised, preferably by the War Crimes Modification Board,
discussed in Section VII, sitting in the occupied country.

Similarily, the discussion on judicial review by the US
courts containéd in the above Section is applicable here.

In the Prisoner Conventioﬁ, there was a provision relating
| to the resolvé@r?t of disputes. Article 149 of the Civilian
Convention provides s:_'unilar machinery in the event there is a

dispute between the interested Parties concerning a violation of

328, Art. 77, GC.
329. Art. 69, GC.
330, COMMENTARY IV 340-1.
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the Convention, as in the case of denial of justice. The inquiry
procedure, originating in the 1929 Convention for Sick and Wounded
in the Field, is obligitory when a Partho the Conflict requests
it, although the method of procedure is left to the Parties. Also,
Article 12 of the Civilian Convention provides for conciliation
procedure, a feature commoh to all four Conventions, in order to
resolve any disputes as quickly as possible and with the

humanitarian purposes of the Conventions in mind.
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IX
GRAVE BREACH PROSECUTIONS

A. Procedural Rights Before and During Trial

The fourth and last standard of a fair trial centers
around the Civilian Convention's grave breach article (Article 146)
which provides that a protected person, when charged with a grave "
breach, iﬁ entitled to the "safeguards of pféper trial and defense,
which shall not be less favourable than those provided by Article
105 and those following" of the 1949 Prisoner Convention. The
drafters considered that because most of the persons accused of grave
breach offenses would qualify under the expanded definition of a
prisoner of war (Article 4, GPW), it would be proper to provide
in the Civilian Convention that protected persons would also
benefit from certain Prisoner Convention safeguards.331 However,
- the emerghnce of the guerrilla fighter on today's scale apparently
was not conténplated by the drafters, although there was a manifesta.
tion of the new warfare raging in Greece, starting in 1947, in which
guerrillés carried on the effort of the Communists to bring about
the downfall of the Greek government.

Article 146 refers to four provisions of the Prisoner
Convention: Articles 105 through 108 which apply equally to the
unlawful beiligerent captured incident to the conflict or on

occupied territory. These four GPW articles relate to qualified

331. COMMENTARY IV 595.
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defense counsel, two weeks to prepare for trial, (Art. 105) right
of petition or appeal (Art. 106, communication of details of the
sentence to the Protecting Power (Art. 107) and serving of sentences
in same establishments and same conditions as members of the

armed forces of the Detaining Power (Art 108).

Initially, the question is raised aé to whether the Article
146 standard requires "identical' or "similar treatment" of the
protected person. There is no pfohibition against the Detaining
or Occupying Power from granting to the protected persoh identical
treatment it accords to its armed forces personnel, but the intent
of the international community was not to assimilate the unlawful
belligerent into the penal provisions applicable to the military
forces of the prosecuting state, but merely to assure safeguards
which were not less favourable. First, the provisions of Article
105 will be discussed in this section, Article 107 and 108 in
Section B and Article 106, dFaling with appeals, in Section C. Then,
an asseﬁﬁént in complying (these requirements will be made under '

US practice.

Article 105 of the Prisoner of War Convention provides
these rights: assistance of gqualified counsel of the accused?s
choice and the assistance of a prisoner commrade; right to call
witnesses; services of a competent interpreter; pr&cedure for the
selection of counsel should the PW or Protecting Power fail to
select wibthdn one; right of counsel to have two weeks to prepare
for trial; right of necessary facilities and freedom of interview

with the accused, other PW's, and any witness regarded by him as
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necessary to interview; copy of the charges and allied papers to be
furnished the PW and his counsel in a language which they understand;
and a representative of the Protecting Poﬁer is entitled to attend
the trial.

These rights enumerated in Article 105, GPW, appear in
Articles 71 and 72 of the GC, and have been treated in this paper
as being applicable in the trial under Article 3 standard of due
process. Therefore, the unlawful belligerent-on trial for committing
a grave breach is to receive the same procedural safeguards as if he '
were tried under the Article 3 or the Articles 64-76 standards.

No mention, however, is made of the type or kind of court
which shall conduct the trial of the grave breach prosecutiop.
Article 146%s reference to the Prisoner of War Convention does not
have within:its:ambit any regard to a tribunal. Article 71, GC,
does refer to a "regular trial' and Article 66 requires the Occupying
Power to use its‘non-political‘military courts in the trial of
inhabitahts. Thus, the US military commission is the proper
tribunal for the trial of the unlawful belligerent charged with a
grave breach offense. The general court-martial's jurisdiction
does not include this gfoup of persons within its grant of authority

332

and thus is not the proper tribunal.

332. Articles 104 and 106, UCMJ, (10 USC 8§ 904 and 906) prescribe
that any person charged with aiding the enemy or wartime espionage

is subject to trial by either a court-martial or military commission.
Because Article 2 of the UCMJ does not subject all persons to its
provisions, the conclusion is forced that these two penal provisions
are to be regarded as limited codification of the law of war and
that only the military commission has jurisdiction to try those
persons not subject to the Code.
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B. Sentencing Power

Under Article 146, acting in a similar fashion to the due
process clause of the 14th Amendment to the Constitution by applying
standards to state government originally meant to apply only to the
federal government,333 the "protected person® is entitled to safe-
guards no less favorable thén the sentencinglpower exercised by the
Detaining Power in the case of prisoners of war. Article 107 of the
Prisoner Convention deals with notification of findings and sentence
to the Protecting Power and Article 108 concerns the execution
of penalties.

As will be recalled from the Section involving prisoners
of war, the Protecting Person is to be notified of the resulis of
trial in a summéry’communication; indicating right of appeal, ahd
whether the PW desires to appeal. Under the UCMJ, the PW is
entitled to the benefits of the Table of Maximum'Punishments, thﬁs
the convicted prbtected pérson would be entitled to a similar
ceiling in the evént punishment is imposed. Alsé, the form of
punishment could not include éonfiscation, restoration of stolen
property or indemnification, but would be limited to death,
imprisonment or fine.

A detailed communication is to be forwarded the Protecting
Power in the event the death sentence is adjudged by the military

commission or in the event the sentence of any nature is ordered

333. See Brennan, Extension of the Bill of Rights to the States,
4y J, of Urban L. 11 (1966).
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executed. This notification is to include a copy of the promulgating
order, setting forth the offenses, the findings and sentence; a
summarized report of the pre~trial investigation and trial; and
location of place of confinement.

Article 108, GPW, requires that PW's serve their sentences
"in the same establishmenis and under the same conditions as in
the case of members of the armed forces of the Detaining Power."
The Civilian Convention can be satisfied by accdnding the convicted
protected person with separate but equal facilities. There is no
requiremént that the protected person in this case be entitled to
the same benefits, just not less favourable. Had the drafters
intended those convicted of grave breaches be entitled to the
same provisions, such could have béen provided., Here, the thrust
of Article 146's reference to Articles105 - 108 of the GPW is
to the trial safeguards and appellate review. Other provisions
dealing with confinement facilities are found in the Civilian

Convention.

C. Post-Trial Procedural Matters

What appellate review is the protected person convicted
of a grave breach entitled? Article 146, GC, provides for not
less favourable treatment.l Does this mean that the protected
person is entitled to review of his conviction of a grave breach
by the Board of Review, Court of Military Appeals, and Presidential
action in the case of capital punishment? Or, is he entitled

to a review procedure within the military as outlined in Section
VII?
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Article 106, GPW, provides that the PW "shall have, in the same
manner as the members of the armed forcés of the Detaining
Power, the right of appeal or petition from any sentence pronounced
upon him..." The PW is also to be advised of his right to appeal
of petition and the applicable time limits in order to exercise
this right. |

A literal interpretation of Article 146 would compel the
conclusion that the protected person is entitled to exactly the
same review rights as the PW. But from a practical standpoint,
it seems proper to conclude that "mot less favourable" does not
mean identical, thus the review Within the military (first by the
appointing authority and then the theater commander)vis proper.
Keeping in mind the purpose of trial -~ a fair and iﬁpartial hearing-,
there appears to be little more to be gained by requiring all cases
to be viewed by a proéedure accorded by the US Army to its own
personnel., It is untenable that a result reached under the
literal interpretation would apply. None of the American
delegation conveived of such a result during the drafting of the
Conventions, nor is there mention of such a conclusion in the
accounts following the signing in August 1949. In commenting on
the application of this portion of the Civilian Convention, Mr,
Yingling reports that Article 146 was designed to incorporate
¥roughly" some of the.GPW provisions. |

'This area of the Conventions will provide a fertile
field for controversy should the US deny an accused the same

rights as enjoyed by a PW with regards to review procedure and
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grant the accused only the military review by the appointing and
reviewing authority. It is submitted that the protected person
is not entitled to a review of such porportions as the PW, since
the purpose in both cases is to afford an opportunity to review
the case, there being doubtful merit in the contention that there
is more "justice' in a procedure having three or four levels of
review than in one having one or iwo.

As discussed in Section VIII, regarding the trial of the
inhabitant of occupied territory for war crimes, the protected
person charged with a grave breach would be entitled to the
Civilian Convention's provisions regarding conciliation and
enquiry, so as to minimize disputes and ensure their prompt
solutionf

The Ygrave breach' trial would stand on the same footing
as the trial under the Article 6476 standard insofar as judicial
review by US courts is concerned. It is regarded as improper
for the US courts to review these proceedings in the absence of

enabling Congressional legislation.
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X.

CONCLUSIONS AND RECOMMENDATIONS

A, Conclusions

fhe questions propounded at the outset may now be answered.
The United States does have é duty under international law to
accord to the accused a fair trial on the basis of the 1949 Geneva
Conventions. The components of the concept of a "fair trial'
depend upon the status of the captive, the status of the capf.br and
the nature of the offense charged. .

Where the accu#ed charged with committing war crimes 1is
a prisoner of war, he is assimilated into the provisions of the
Uniform Code of Military Justice, irrespective of whether the US is
the Detaining Power or the Occupying Power. The "unlawful
lbelligerent", on the other hand, is to be tried aécording to
customary ihternational law!s concept of what constitutes a fair
trial when he is tried by a Detaining Power. At a minimum, these
procedural rights include: advance notice of the charges, assistance
of counsel and an interpreter, compulsory process to obtain witnesses
and other evidence, adequate time to prepare for trial, and a fair
and-impaftial tribunal before which the accuséd can present evidence
and cross-examine witnesses. The death sentence is possible ini
such a trial. The "unlawful belligerent" tried for war crimes
committed during belligerent occupation énd who qualifies as a
Tprotected person' is accorded due process under certain provisions

of the Geneva Civilian Convention which makes mandatory upon the
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Occupying Power those rights just enumerated for the trial by the
Detaining Power, plus: two weeks to prepare for irial, representative
of the Protecting Power to be notified of the trial and attend the
proceedings, instruction to the court th#t the accused owes no
allegiance to the daptor state, opportunity to appeal the findings
and sentence, six month wait before execution of the death sentence,
procedure for disputes as to application of the Convention, and

no punishment in excess of two years for offenses not amounting to
threat or loss of life or serious acts of sabotage against the
.Occupying Power.

The "fair trial" duty in the case of a non-PW for a grave
breach includes those rights accorded the accused tried by the
Occupying Power for a non-grave breach, plus additional procedural
rights not less favorable than enjoyed by the PW when tried for war
- crime offenses. The effect of this last standard of a "fair trial”
is to bring the accused in the non-occupied territory situation
into the benefiis conferred upon those tried by the Occupying
Power. The rights of the'unlawful belligerent tried by the Occupying
Power already are nét less favorable than the grave breach standard
of procedural due process when tried by the United States.

The exercise of jurisdiction would be based on the
ternitorial principle where the act took place in the United
States or on territory over which the U.S. exercised exclusive
control., The most frequent basis of jurisdiction over war
criminals would be the universality principle, however,

The trial of the PW must be before a genéral court-martial
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and appellate matters would follow theicourse now in effect for
members of the H.S.armed forces, namely, review by a Board of
Review and then the Court of jfilitary Appeals in certain cases

and appro¥al by the President in the event of a death sentence.

The military commission is the proper tribunal before which the
ﬁnlawful belligérent is to be tried and thé procedure attending such
a trial is to be the same, irrespective of which of the three
Civilian Conventions might apply, namely: assistance of counsel,
adequate time to prepare for trial, services of an interpréter,
right to call witnesses and introduce evidence, instruction to

the tribunal that the accused owes no allegiance to the U,5., right
to challenge the commission and the non-voting law member for cause,
and review of the case by military authorities. The Protecting
Power is to be advised of the proceedings and furnished all possible
assistance and information.

Charges can be drawn from customary international law or
from treaties and conventions in both the trial of the PW and the
unlawful belligerent, except that capital cases are limited to
the 1able of Maximum Punishments in the case of the prlsoner of war,
thalnlng custody over the absent accused will depend for the most
part on requesting his surrender from a military ally or on
extradition treaties.

The right to select counsel should be limited only by
security éonsiderations in the case of both the PW and the uhlawful
belligerent. The introduction of evidence havinngrobative value

is proper in ti'ials before the military éommiss_ion. but is subject
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to technical exclusionary rules in trials before the general
court-martial,

Compared with the WW II experience, future prosecutions,
if any, would follow substahtiéily the same procedure utilized by
the United States in the conduct of its trials of war criminalsA
before military commissions, except that the prisoners of war
would be tried before a general court-martial and entitled to
additional benefits accorded to members of the US Armed Forces

under the Uniform Code of Military Justice.

B. Recommendations

At the present, there is absolutely no written guidance
in the form of a directive or regulation regarding the manner in
which a military commission will be created, operate, or its actions
reviewed. To avoid the haphazard method of appointing these
commissions as witnessed in World War II, there should be author-
ization to the commanders of the unifiéd and specified commands to
appoint such tribunals for the trial of war criminals, or to delegate
this apﬁointing authority one level.334 |

As to the operation and review of the commissibns, the

provisions- of the Yeneva Conventions set forth the standards of

procedural due process incident to judicial proceedings, and our

Y

334, Such action would require amending paragraphs 30228
(unified commands) and 30247 (unified command) of Joint Chiefs of
Staff Publication No. 2, Unified Action Armed. Forces (Sep 1959),

which set forth the present authority of these commanders,
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WW II experience indicates that the United States will follow the
granting of those rights which closely parallel the rights required
of Articles 64 through 76 and Article 146, GC, irrespective of
whether the Article 3 standard is applicable.

The need for additional treaties on the subject of
extradition and for national legislation to implement the 1949
Geneva Conventions in the area of grave breaches has been examined
and should provide the basis for action in order to ensure an
effective system of repressing war crimes.

-In closing, the war crimes trials condueted by the United
States would follow two somewhat different procedures and before
two different tribunals, depehding on the status of the accused,
Where the accused is a,Pfisoner of war, he will be tried before
the general court-martial and subject to the procedural rights
contained in the Uniform Code of Military Justice. The unlawful
belligerent, however, would be ameqﬂeble to trial before the
military commission which would differ from the PW!'s trials in these
procedural respects : no fequirement for presence of accused at
pre-trial investigation, no right to writ of habeas corpus in
federal courts, (one evidentiary matter) no right to exclude
hearsay evidence because of the probative value standard applicable
in trials by the military commission, subject to death sentence
for greater number of substantive offenses, and review of the
findings and sentence will be condﬁcted within‘the military system.
In either‘event, the trial of the war criminal will accord the

accused a "fair trial".
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——— S——
JUDICTAL PROCEEDINGS CONDUCTED BEFORE US ARMY WAR CRIMES TRIBUNALS
UNDER THE 1949 GENEVA CONVENTIONS

I. HH. III. Iv,
Status of the accused Applicability Tribunal Procedural Due Process
of GPW/GC Standard
A. Prisoner of War GPW General Court-Martial UCMJ and decisions of Ct of Mil App
P 1. 1Insurgency, civil war, A1l the judicial guarantees which are
R armed conflict not of an Art, 3, GC Military Commission recognized as indispensable by civilized
O P international character., peoples,
T E . :
E R _ A _
2. In hands of Detaining cas s All the judisial guarantees which are
B. % w Power. Art. 3, GC Military Commission recognized as indispensable by civilized
E N peoples.
D s
3. In hands of Occupying Art, 64-76 s s Enumerated rights contained in Art.
Power Gc Military Commission 6476
. Safeguards of proper trial and defense,
wmmmmwmwmma with grave Art. 146 Mil4barr Commission which shall not be less favorable than
GC ry Art. 105-108, GPW, plus any other rights
: already mb&pﬁpma to because of vHOﬁmoﬂmm
person status.
Co Others* N/A 1 Military Commission All the judicial guarantees which are
recognhized as psnpmﬁmsmmdwm by eivilized
peoples.

* denotes US nationals, nationals of neutral states to the conflict and éther persons
failing &o qualify as "protected persons! under Art. 4, GC.
S—— APPENDIX Ao
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FACTORS TO BE CONSIDERED IN DETERMINATION OF
A 'FAIR' TRIAL

2hase of Trial Standards Prescribed by - -
GC Art NATO- European Conv.

I, Pre-trial GCM/GPW__ Art 3* 6476  Art 146  SOFA _ Human Rights
Informed of charges Yes Yes Yes Yes Yes Yes
Maltreatment prehibjted Yes Yes Yes Yes Yes Yes
Prompt pre-trial investigation  Yes Yes Yes Yes N/A N/A
Presence at pre-trial inv.req'd Yes No No No No No
Prompt trial required Yes Yes Yes Yes Yes Yes
Adequate time to prepare defense Yes Yes Yes Yes Yes Yes
Counsel of his choice Yes Yes Yes Yes Yes Yes
Notification of Protect. Power  Yes Yes Yes Yes Yes N/A

Use of Nec. Facilities Yes Yes Yes Yes N/A N/A
Furnished Cop. of chargs et al Yes Yes Yes Yes Yes N/A
Interpreter provided Yes Yes Yes Yes Yes Yes
Challenge tribunal for cause Yes Yes N/A N/A N/A N/A
Double jeopardy prohibited Yes No No No N/A N/A
Double punishment prohibited N/A Yes Yes Yes N/A N/A

II. Trial

Defense counsel present Yes Yes Yes Yes Yes Yes
Interpreter provided Yes Yes Yes Yes Yes Yes
Confrontation of witnesses Yes Yes Yes Yes Yes Yes
Compulsory process of witnesses Yes Yes Yes Yes Yes N/A
Pr--~ent defense personally Yes Yes Yes Yes Yes Yes
L luntary confessions excl. Yes Yes Yes Yes N/A N/A
Hearsay evidence excluded ' Yes No No No N/A N/A
Depositions excl. in cap. case Yes No No No N/A N/A
Presumption of innocence Yes Yes Yes Yes Yes Yes
Secret trial allowed No No No No N/A N/A
Separate findings and sentence Yes Yes Yes Yes N/A N/A
Credit pre-trial cnf. on sent. No No Yes Yes N/A N/A

III, Post-trial

Impariial review Yes Yes Yes Yes N/A N/A
Entitled writ of habeas corpus  Yes No No No N/A N/A
Prohib. cruel and unhumane punish.Yes Yes Yes Yes N/A N/A

* Conclusions by author as to applicable procedural safeguards required by international

law.

v
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Article 4, pPrisoner Convention

A, Prisoner of war, in the sense of the present Convention, are
persons belonging to one of the foliowing categories, who have fallen
into the power of the enemy:

(1) Members of the armed forces of a Party to the conflict,
as well as members of militias or volunteer corps form-
ing part of such armed forces,

(2) Members of other militias and members of other volun-
teer corps, including those of organized resistance
movements, belonging to a Party to the conflict and
operating in or outside their own territory, even if
this territory is occupied, provided that such militias
or volunteer corps, including such organized resistance
movements, fulfil the following conditions:

(a) that of being commanded by a person responsible
for his subordinates;
(b) that of having-a fixed distinctive sign recognizable
at a. distance;
(e) that of carrying arms openly;
(d) that of conducting their operations in accordance
. with the laws and customs of war.

(3) Members of regular armed forces who profess allegiance
to a government or an authority not recognized by the
Detaining Power.

(4) Persons who accompany the armed forces without actually
being members thereof such as civilian members of
military aircraft crews, war correspondents, supply
contractors, members of labour units or of services
responsible for the welfare of the armed forces,
provided that they have received authorization from
the armed forces which they accompany, who shall
provide them for that purpose with an identity card
similar to the annexed model.

(5) Members of crews, intluding masters, pblots and appren-
tices, of the merchant marine and the grews of civil
aircraft of the Parties to the conflict, who do not
benefit by more favourable ireatment under any other
provisions of international law,

(6) Inhabitants of a nonoccupied territory, who on the
approach of the enemy spontaneously take up arms to
resist the invading forces, without having had time to

~-form themselves into regular armed upits; provided they
carry arms openly and respect the laws and custom: of war,

APPENDIX C
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B. The following shall likewise be treated as prisoners of war
under the present Convention: )

(1)

(2)

Persons belonging, owhaving belonged, to the armed

forces of the occupied country, if the occupying Power
considers it necessary by reason of such allegiance to
intern them, even though it has originally liberated

them while hostilities were going on outside the territory
it occupies, in particular where such persons have made

an unsuccessful attempt to rejoin the armed forces to
which they belong and which are engaged in combat, or
where they fail to comply with a summons made to them
with a view to internment.

The persons belonging to one of the categories enumerated
in the present Article, who have been received by neutral
or non-belligerent Powers on their territory and whom
these Powers are required to intern under international
law, without prejudice to any more favourable treatment
which these Powers may choose to give and with the
exception of Articles 8, 10, 15, 30, fifth paragraph,
58-67, 92, 126 and, where diplomatic relations exist be-
tween the Parties to the conflict and the neutral or non-
belligerent Power concerned, those Articles concerning
the Protecting Power. Where such diplomatic relations
exist, the Parties to a conflict on whom these persons
depend shall be allowed to perform towards them the
finctions of a Protecting Power as provided in the
present Convention, without prejudice to the functions
which these Parties normally exercise in conformity

with diplomatic and consular usage and treaties.
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