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Michael Greco:

Good evening.  My name is Michael Greco, and I have the distinct pleasure of serving as president of the American Bar Association this year.  I am very pleased to welcome you to this special program, part of a continuing series on the law and the lawyer’s role in American culture.  Our event this evening honors the memory of Leon Jaworksi.  Widely known as special prosecutor during Watergate, Mr. Jaworski served as president of the American Bar Association in 1971.  He was a stalwart defender of the rule of law and the separation of powers, and a source of many memorable and incisive quotes, including this one: “When dictators and tyrants seek to destroy the freedoms of men” -- and I would add, women -- “their first target is the legal profession, and through it the rule of law.”  Upon his death in 1983, a bequest from his estate generously established a special fund to support annual public legal education programs, such as this one here at the Library of Congress.  

Our theme for this evening is “Separate Branches, Balanced Powers: Madison’s Legacy.”  This theme is the focus for this year’s commemoration of Law Day.  I am pleased to announce that President Bush has issued a White House proclamation marking Law Day 2006 and this important theme.  In the president’s words, “This year’s Law Day theme, ‘Liberty Under Law: Separate Branches, Balanced Powers’ honors the wisdom of the separation of powers that the framers of our constitution established for the federal government.  James Madison highlighted the importance of our constitution’s separation of powers when he wrote, ‘The accumulation of all powers; legislative, executive and judiciary in the same hands, may justly be pronounced the very definition of tyranny.’”  The proclamation concludes, “Now, therefore, I, George W. Bush, President of the United States of America, in accordance with Public Law 87-20, as amended, do hereby proclaim May 1, 2006, as Law Day USA.  I call upon all of the people of the United States to observe this day with appropriate ceremonies and activities.”  

During this evening’s program we will consider these foundational principles of American governance, separation of powers, and checks and balances.  Here in Madison Hall, with the presence and spirit of James Madison, we are in the ideal setting to explore these issues.  We benefit from the hard work of a number of program partners today, and I’d like to acknowledge them.  First of all, there are three American Bar Association groups or entities who cooperated in planning and putting on this presentation.  The first group I’d like to mention is the ABA Standing Committee on Public Education.  This standing committee mobilizes the resources of the ABA to promote public understanding of the law and the legal profession.  It provides leadership for the ABA’s Law Day program and many other public legal education programs and publications that reach millions of Americans each year.  Alan Kopit is chair of this standing committee, which has had a primary role in organizing this program.  Alan, please stand to be recognized.  

[applause]  

This year I had the honor of appointing 16 distinguished Americans to serve on the ABA Commission on Civic Education and the Separation of Powers.  The commission is led by two outstanding public servants, serving as honorary co-chairs; Justice Sandra Day O’Connor and former U.S. Sen. Bill Bradley, and by Robert Rawson, who serves as chair.  This group is conducting a national initiative of advocacy for civic education and public awareness of the importance of the principle of separation of powers to the American system of constitutional government.  

I am very pleased to note several of the members of the commission are here tonight with us: Judge Abner Mikva, who is, of course, one of our panelists, David Skaggs, a former member of Congress and now executive director of the Center for Democracy & Citizenship program at the Council for Excellence in Government, and Judge William Sessions.  Judge Sessions, a former chief federal district court judge, director of the FBI, and National Law Day chair also currently serves the ABA on the Advisory Commission to the Standing Committee on the Law Library of Congress, the third ABA group serving as an important partner for this evening’s event.  Judge Sessions, Congressman Skaggs and Judge Mikva, please stand to be recognized.  

[applause]  

We have a number of other distinguished guests with us this evening.  First I want to mention John Cruden, the president of the District of Columbia Bar.  Mr. Cruden, please stand.

[applause]  

In addition, I’m very pleased that Karen Mathis, president-elect of the American Bar Association, is able to join us this evening.  Karen, please stand to be recognized.  

[applause]  

Also joining us is Mary Donohue, lieutenant governor of the state of New York, who has been nominated to the US District Court for the Northern District of New York.  We are delighted that you are with us, Lieutenant Governor Donohue.  

[applause]  

At this time it is my pleasure to recognize the chair of this year’s Law Day.  I am pleased that my law partner, Peter Kalis, accepted my invitation to spearhead the celebration of this important program during my term as ABA president.  There is no one more committed to protecting the rule of law, nor more eloquent in articulating the importance of the separation of powers doctrine for all Americans.  Mr. Kalis will extend a welcome as the ABA’s National Law Day chair.  Peter, please come up.

Peter Kalis:

Thank you, Mike, and it’s my pleasure to be here this evening as we commemorate Law Day 2006, and engage in what I’m sure is going to be a very thoughtful discussion exploring this year’s theme of separate branches, balanced powers.  We have long understood and appreciated that the rule of law is part of our national endowment, but we seldom have an opportunity as we do here this evening to reflect upon the critical significance of the balance of powers to the rule of law.  

As this year’s White House proclamation aptly notes, and I quote, “Throughout our nation’s history we have been reminded repeatedly of the wisdom of the framers’ design.  Our system of separation of powers has safeguarded our liberties and helped ensure that we remain a government of laws.  Law Day is an occasion for us to celebrate our Constitution and to honor those in the judiciary and the legal profession who work to uphold and serve its principles.”  I am delighted to welcome you to this evening’s program as National Law Day chair, and as a member of the ABA’s Standing Committee on Public Education, one of the principal sponsors of this event.  As many of you know, Law Day’s history begins right here in Washington.  

First envisioned in 1957 by one of Michael Greco’s predecessors as ABA president, Charles Rhyne, Law Day was established by President Eisenhower in 1958, in his words, “as a day of national dedication to the principles of government under law.”  Since then Law Day has continued to be a national day set aside to re-affirm our nation’s commitment to the rule of law.  It is celebrated by bar associations, courts, schools and community groups all over the country.  They organize programs for young people and adults that increase their understanding of law and its role in American governance and society.  The ABA provides leadership and resources to assist these groups.  Again, upon the occasion of this year’s Law Day I am pleased to welcome you to the 2006 Leon Jaworski public program.  

[applause]  

Michael Greco:

We are very proud to acknowledge the partnership of the League of Women Voters of the United States for this program.  The League of Women Voters has mobilized active participation in public policy issues through education and advocacy.  Nancy Tate, the executive director of the League of Women Voters, is here with us tonight.  Nancy also serves as a member of the Advisory Commission to the ABA’s Standing Committee on Public Education.  Nancy, please stand to be recognized.  

[applause]  

Another of our partners is the Federation of State Humanities Councils, the membership and advocacy organization of the 56 state and territorial organizations.  I am delighted that the federation’s president, Esther Mackintosh, is here, and I ask her to please stand to be recognized.  

[applause]  

Rubens Medina, the law librarian of Congress, unfortunately is ill and unable to be with us.  However, we are grateful and pleased that Harry Yee, the acting law librarian, is here tonight, and he will extend a welcome on behalf of our final program partner and host, the Law Library of Congress.  Mr. Yee.

Harry Yee:

Thank you.  Distinguished members of the bench, bar, members of this panel, my colleagues and my friends, it is my singular privilege to join the American Bar Association in welcoming you to this Law Day program.  I am privileged to work at the Law Library of Congress, and particularly for Dr. Rubens Medina, the law librarian of Congress.  Dr. Medina wanted very much to be able to greet you today, but unfortunately fell ill.  We expect a speedy recovery, and I am pleased to greet you today and to convey to you all of his best wishes.  The Law Library 

[of Congress]  has been a consistent supporter of the Jaworski public programs, and is committed to the goal of these programs to offer the public an in-depth examination of themes related to American law, politics and culture.  We also share the conviction that exploring fundamental legal identities and attributes helps us better understand who we are as Americans, and no less importantly, how we fit, and what our role may be in today’s global context.  

Tonight’s program brings together a very distinguished panel of legal scholars to discuss the subject of power delegated by the people to the separate branches of our government.  This is a topic central to our sense of identity as a democratic society.  It is also entirely appropriate that the Law Library of Congress be involved in hosting this event to discuss this timely topic.  In addition to maintaining the largest collection of legal materials in the world and making them generally accessible, the Law Library is, in effect, a global legal research institute, providing critical analyses and research products for all three branches of government.  These research products we trust contribute to an accurate understanding of the scope and depth of detailed and complex foreign legal sources in foreign languages, and from different legal cultures.  

It’s therefore particularly fitting that the Law Library of Congress serve as a partner in bringing you this program, as an institution that is part of the legislative branch, but also one which serves the legal information needs of the executive and judiciary branches as well.  With you, we look forward to tonight’s illuminating discussion.  Finally, I’d like to acknowledge and thank the ABA Standing Committee and the Law Library of Congress and the Friends of the Law Library for joining us and supporting this evening’s program.  Finally, as you can see, tonight’s proceedings are being recorded for future Web cast, which I am informed will be available on the Law Library’s Web site at www.loc.gov/law.  Once again, on behalf of the Law Library and of Congress, I welcome you to the Library of Congress, and thank you all for attending what I know is going to be a very illuminating discussion.  Thank you all.  

[applause]

Michael Greco:

Now I am pleased to introduce to you our moderator, Jeffrey Rosen.  Jeffrey Rosen is a professor of law at George Washington University, where he specializes in constitutional law and criminal procedure.  Professor Rosen is also the legal affairs editor of the “New Republic.”  He is the author of three books.  His latest, out this year, is entitled “The Most Democratic Branch: How the Courts Serve America.”  Professor Rosen’s essays and book reviews have appeared in many publications including the “New York Times” magazine, the “Atlantic Monthly,” and the “New Yorker.”  He is a graduate of Harvard College, Oxford, where he was a Marshall Scholar, and Yale Law School.  I am pleased to turn the program over to Jeffrey Rosen.  And now, for the main event, Professor Rosen.

Jeffrey Rosen:

Well, thank you so much.  And I can’t tell you what a pleasure it is to moderate this particular panel in this beautiful and distinguished setting.  You see before you, ladies and gentlemen, a Madisonian dream team.  It’s really impossible for me to conceive of a group of scholars and public officials in this country better equipped to discuss our topic tonight.  They are thoughtful, they have a vast range of experience, they come from all sides of the political spectrum, and best of all I’m on good terms with all of them.  

[laughter]  

That does not always happen in Washington.  I am sure that they will confirm the Madisonian premise that separated centers of power can clash productively and vigorously, and if they don’t, then James Madison will descend from his marble throne and chastise all of us.  On the chastisement department, I’m also asked to remind us all to turn off our cell phones, or we’ll get a special Madisonian hit of disapproval.  

Let me introduce them very briefly, and they will then make statements of five minutes each.  We will then have a vigorous conversation, and then invite your questions.  Starting on my right is Judge Abner Mikva.  Judge Mikva is the Schwartz lecturer at the University of Chicago Law School.  He has served in all three branches of government -- as the chief judge of the U.S. Court of Appeals for the D.C. Circuit, as White House counsel to President Clinton [and] as a congressman from Illinois. I had the high, high honor and privilege of clerking for him, and it’s a real pleasure for me to appear with him in this particular setting.  I can attest, as all who know him can, that in addition to being a very distinguished public servant he is a wonderful human being, so we’re very, very lucky to have him.  Judge Patricia Wald has a similarly distinguished record.  She also was chief judge of the U.S. Court of Appeals for the DC Circuit.  She has recently completed important service on the International Court of Criminal Claims for the former Yugoslavia, and she’s completed a more recent service on the presidential commission involving intelligence reform.  

Gary Rosen is the managing editor of “Commentary” magazine, the author of an important book about James Madison, and I always learn more from his essays than from many, many other commentators in the country.  I am very glad to have had the chance to meet him in person after having admired him for so long. 

 Ruth Wedgwood, I have to consult my program because I think you have the fanciest title of all of us.  It certainly has more proper names than all of us put together.  Professor Wedgwood is the Edward B. Burling Professor of International Law and Diplomacy at the Paul Nitze School of Advanced International Studies at the Johns Hopkins University. 

Ruth Wedgwood:

[Laughs] Say it fast [laughs].

Jeffrey Rosen:

I knew her, and I had the pleasure of studying under her, when she had a simpler but no less distinguished title as professor of Law at Yale Law School, but having her in Washington is a pleasure, and the city is a more interesting and vital place as a result of her being here.  And finally, we’re so happy to have Professor Richard Matthews, who also has a wonderful title; he’s the NEH Distinguished Professor of Political Science at Lehigh University. 

 I’m very much looking forward to this conversation, and I’m going to begin by asking Judge Mikva to make an opening statement.

Judge Abner Mikva:

Thank you very much Jeff, Professor Rosen, for that generous introduction.  Sometimes when I hear myself being described as having served in all three branches, I realize to someone listening for the first time it sounds like I couldn’t keep a job anywhere.

[laughter]  

And it’s true.  Let me start out by saying that even though I served in all three branches and enjoyed them all and found them all fascinating, I am a creature of the first branch.  I was 29 years old when I entered the state legislature in Illinois, the last vestige of democracy in the raw.  And I spent 10 years down there, and then I spent five terms in the Congress of the United States, so that everything I learned about the courts -- either then, or when I became a judge -- or about the White House, either then or when I became counsel, has all been colored by my experiences as a member of the legislative branch.  I want to say a couple of things.  

First of all, I think that the separation of powers has to be the greatest idea that came down any pike in history.  It works.  It works so much better than we know.  It works best when it looks like it’s awful.  It works best when it looks like it’s just establishing gridlock.  It works best when people like my distinguished predecessor, Lloyd Cutler, wrote an article when -- he was then counsel for President Carter -- and wrote an article about how we should get rid of our present system and go to a parliamentary system, because that would be much better for our democracy.  It works best when the courts step in sometimes because the political branches have absolutely frozen into inactivity, such as at the time of Brown v.  Board [of Education of Topeka], where everybody knows there was no way that a legislature, or the Congress, or any president would have said, “It’s time to end the official racism that we have tolerated in this country for 200 years.”  But even as it worked best, it came up with a remedy that hasn’t worked at all.  

And that’s one of the problems when the courts step in.  Sometimes they know what they’re doing and try to come up with the right decision, and they come up with a painful and unworkable remedy.  Sometimes they know what the problem is and they come up with the wrong answer altogether, such as Dred Scott [v. Sanford], which perhaps precipitated, if certainly not lengthened and deepened the heart of the Civil War.  But for all those problems, and all the times that we seem to see Congress looking like a bunch of braggarts, the courts looking like a bunch of lofty eggheads, the president looking like a know-nothing; all those times it’s the constructive tension that comes about from the existence of the three branches and the powers, the inherent powers that each of them have, which allows it to work.  And as it’s worked we’ve never stopped criticizing the doctrine, and never stopped trying to tinker with it.  

Even now, Lou Fisher tells me he’s going tomorrow morning to the Hill to testify against a line item veto, one of the ongoing efforts of the president to tinker with the Congress being the first branch of government.  Even now, scholars and others are arguing about what is the extent of the War Powers Act.  Can Congress really interfere with the president deciding when to go to war, how to go to war, how many troops to send?  And the answer, of course, is no.  But on the other hand, even now there are middling efforts just beginning of people realizing that the only branch of government that is likely to stop this war, as it was the Congress that stopped the war in Vietnam, is the Congress.  And only when the people get outraged enough to tell their Congress to cut off the funds -- whether it’s cutting off the funds for a war or cutting off the funds for inappropriate wiretapping -- it is the Congress that is the first branch of government; tempered, sometimes told what it can’t do by the courts, sometimes battled by the president who wants to go another way.  

But for all of that, most of the time that inaction or freeze that seems to go on when the three branches are tussling with each other and jousting with each other is a very effective way for free people to govern themselves.  Not because the least government is the best government; I’ve never believed that.  I’m not sure that even the great patriots that said it really believed it, but because before we take that awful action of imposing a rule -- whether it’s by a judgment of court, statute enacted by the Congress, or an executive order enacted by the president -- we need to have some kind of a consensus, and the best way to get that is through the legislative branch acting initially, but with the other branches constructively and warily looking at what the legislative branch has done, and at a certain point saying, “No, you can’t go there,” or, “You’ve gone too far,” or, “This isn’t the way we should go.”  So if you ask me what should we do about the separation of powers?  I would say, enjoy it.  

[applause]

Jeffrey Rosen:

Thank you so much, Judge Mikva.  Professor Matthews, I’ll ask you to go next.

Richard Matthews:

I’m pleased to be here, and I think that James Madison would be pleased by any public discussion that had to do with enlightening citizens.  What I want to do is read you a few letters, or passages of letters that Madison wrote in his life.  The first is partially quoted on the outside of the building, but I think it’s rather instructive.  This is a letter from 1822.  Madison writes: “The liberal appropriation made by the legislature of Kentucky for a general system of education cannot be too much applauded.  A popular government without popular information or the means of acquiring it is but a prologue to a farce or a tragedy, or perhaps both.  Knowledge will forever govern ignorance, and a people who mean to be their own governors must arm themselves with the power which knowledge gives.”  

Now, the title of tonight’s discussion is “Separate Branches, Balanced Power,” but for Madison separate branches were just one of the means to balancing power.  I want to read a letter that he writes to Jefferson in 1788.  You’ll have to bear with me on this one; Madison was never quite as felicitous in his prose as Jefferson.  I heard one scholar once describe that Madison could take any 12-word sentence and expand it into 24 words with plenty of semicolons, and Jefferson could collapse it down to about six words.  This is Madison in the semicolon phase.  

To Jefferson: “It has been remarked there is a tendency in all governments to an augmentation of power at the expense of liberty.  But the remark, as usually understood, does not appear to me well founded.  Power, when it has attained a certain degree of energy and independence, goes on generally to further degrees.  But, when below that degree, the direct tendency is to further degrees of relaxation until the abuses of liberty begin a sudden transition to an undue degree of power.  It is a melancholy reflection that liberty should be equally exposed to danger, whether the government have too much or too little power, and that the line that divides these extremes should be so inaccurately defined by experience.”  Now, to Madison, it seems to me, there was always a tension between power, governmental power and authority on one hand, and the people and rights and liberty on another.  In a book I wrote on Madison I said, “Think of a child’s seesaw.  The key is to keep both of them in the air, and the fulcrum in the middle has to do with reason and balance, and that’s where human beings come in.”  Okay?  

But they’re inevitably tied together; you can’t have liberty without power.  Last, I want to read a 1809 letter to Lafayette, where Madison, in a rare moment for him, gives a rather pithy discussion of our system.  He writes: “A government like ours has so many safety valves, giving vent to over-heated passions, that it carries within itself a relief against the infirmities from which the best of human institutions cannot be exempt.  Separate branches are part of the safety valve system, but there are more.”  By the mid-1790s Madison is talking about an enlightened and active citizenship as part of this system of checks to produce balance and to provide liberty.  

[applause]

Jeffrey Rosen:

Thank you very much, Professor Matthews.  Professor Wedgwood.

Ruth Wedgwood:

Thank you.  Well, it’s nice to be here with my former student; grew up good, as they all do.  And it’s a great pleasure to be here.  I used to actually come here to use the rare documents portion of the Madison library [Manuscript Division], where they’d give you a strip search, basically, and you have to leave your pen in the locker, and very, very humbly handle documents that ought not to have human fingerprints on them.  So this takes me back to my legal history days.  I think the most interesting thing, in a way, about separation of powers and its kissing cousin, which is checks and balances, is how ambiguous they are.  You can engrave them on lovely rosewood walls and recite the contradictory nostrums of the “Federalist Papers,” but you discover in real life that whether it works or not depends on a host of things that are quite delicate.  

I used to love to tell my students that if they read the Steel Seizure Case they would discover that Justice Jackson’s famous, justifiably famous concurrence about the three states of being; that the executive’s power is at its apex when Congress approves and is at its nadir when Congress disapproves, and it’s somewhere in the middle when Congress is indifferent.  They read it carefully, then noticed that it was the three, five, five category rule; the three kinds of silence.  Congress could be impliedly in favor or expressly in favor, impliedly opposed or expressly imposed.  So the art form, if you were White House Counsel or if you were a judge, was to figure out what the silence meant.  And this certainly [inaudible] mechanical determinism that a law student in his first year might like to have.  

When you take your students through the contrast between the Steel Seizure case and Dames & Moore [v.] Regan, where in Steel Seizure the Supreme Court says -- with a little bit of anti U.S. -- anti-UN flavor, may I say, not really a war; a police action in Korea says that since Congress knew how to provide for cooling off periods and labor relations, the failure to provide it here meant that they were against what Truman did in seizing the steel mills, even though Truman had gone to the Hill and the fathers had waved him off saying he didn’t need their approval.  Against Dames & Moore, where Justice Rehnquist says that because Congress has done things like suspended foreign claims before, one could transfer causes of action from the federal courts to the Iran claims tribunal with no further problem, and if you don’t like it, go to the court of claims for your regulatory taking suit.  See, you get quite different readings.  

I think the way that separation of powers works well or ill may depend on the issue, and depend on how each branch has organized itself.  If I may just make a brief point, in Congress, with the collapse of the seniority system with the gerrymandering of districts, which may lead each party to be more extreme in their views because they have safe seats, in the proliferation of committees that have redundant jurisdiction on oversight and supervision may not, in fact, contribute well to checks and balances.  It may well be that it’s easier for somebody in the executive branch to wave them off, say, “I can’t spend 12 out of my 11 hours a day working -- you know, going up to the Hill.”  And so I think, to some degree, the organization of Congress is crucial in whether you really have an effective conversation between the executive branch and Congress.  

On the executive branch, it depends how they organize themselves. If you have a closed little conversation in one room in the White House and they don’t talk to anybody else, you may not get a good result.  They ought to talk to lots of constituencies, even within the executive branch.  I once made an observation there should be a Goldwater-Nichols Act for the executive branch, or for agencies within the executive branch; that they should report not only their own views to the president, but the views of other departments or sub-departments that they know to be dissident, so that the president can see the range of views that are out there.  It is crucial that he get good legal advice.  And finally, the judiciary.  I was struck the other day when I was thinking about the argument time.  And you know, in the 19th century the Supreme Court deliciously ran their oral arguments over a day and a half, two days, three days; these were big social occasions, just like the battle, alas, of Manassas was a social occasion.  And you’d go up there, and they’d chaw, chaw, chaw and just [unintelligible] work over the issue.  And now we do everything in 30 minutes or 45 minutes aside, even if implicit in the resolution of the case are seven or eight or nine issues of huge momentousness, even if it’s an area as unfamiliar to the justices.  So now that they’re down to about 100 cases a year I don’t see any reason why they shouldn’t reform this practice and think about a more leisurely, discursive method of arguing cases, which would give some of us, I think, enhanced confidence that they’ll really have a chance to get their arms around issues before they retreat into the marbled silence of their lovely building.  So I think whether this works or not in a conversation among branches really depends on prudential self-limitation, if you will, of each branch to make sure it’s contributing well to the tripartite conversation.  

[applause]

Jeffrey Rosen:

Thank you so much, Professor Wedgewood.  Gary Rosen.

Gary Rosen:

Thank you.  I thought I would start with something from one of our framing questions, which you’ll find in your program here.  There’s this wonderful line from “Federalist [No.] 48” here that has very much bearing on what we’ve been talking about.  It’s Madison saying, “The legislative department is everywhere extending the sphere of its activity, and drawing all power into its impetuous vortex.”  So the reason I like this, first of all, is that it shows what a fine wordsmith James Madison was, despite certain comments made already this evening about --

[laughter] 

-- his being so prolix.  The second is that this shows you that there’s a big difference between being a founder and being a prophet, because I think if you look at what has developed since the founders’ day, the legislative branch has certainly grown in its power and reach, but so, too, as it turns out, have all the other branches of government.  

The judiciary, certainly in our century, has extended its sphere of activity in various ways through incorporation of the Bill of Rights, through concern with a range of social questions.  This is true, too, of the judiciary, at lesser levels in the state judiciary systems.  Certainly it is true, as well, of the executive branch, for some of the same reasons of course.  We’ve seen a great growth in the responsibilities of the federal government; the Progressive Era, the New Deal, much more concern with regulating the economy and dealing with questions of social welfare.  We’ve seen the growth of the bureaucratic state of these agencies nowhere mentioned or written about anywhere in the “Federalist Papers”; certainly that have these ambiguous roles to play in seeing the laws get executed, in some sense.  And then finally, of course, we’ve seen a great expansion in executive authority because of war and national security questions, some of the issues that we’re talking about, of course, very much today.  

And so we have lots of vortexes; not just a legislative vortex, but an executive one as well.  We have a bureaucratic whirlpool off to the side, and maybe a judicial undertow as well, drawing all of these powers together and making for a much more powerful government in many respects, though we still have, of course, this splendid original system that holds them in check in important ways.  The other thing I’m struck by in returning to the “Federalist Papers” on these questions is the lack of certainty and clarity, in a way, among the founders themselves about these divisions.  We tend to think of them as these self-confident and clear-eyed philosophers.  But they spoke about their own project as an experiment, and they meant it.  If you look at one of my favorite passages in the “Federalist,” in “Federalist [No.] 37,” you have this strange set of observations by Madison about epistemology, the nature of knowledge, how you know things; natural, social, political.  

And he gives us this very interesting observation: “Experience has instructed us that no skill in the science of government has yet been able to discriminate and define with sufficient certainty its three great provinces, the legislative, executive, and judiciary, or even the privileges and powers of the different legislative branches.  Questions daily occur in the course of practice which prove the obscurity which reins in these subjects, and which puzzle the greatest adepts in political science.”  He was talking about himself there.  

Now, I don’t think Madison would be surprised to find us today still trying to figure out whether the regulations promulgated by our many agencies, all the stuff that you find in the “Federal Register” and that some of you, I’m sure, are employed figuring out -- whether these are properly executive activities or legislative activities, I think, too, he wouldn’t be the least bit surprised that we are having the sort of battles today we find in the papers about war and peace.  Madison and the other founders were, I think, as muddled as we are on these questions, and necessarily so.  The fact is that the powers of war and peace are not really executive powers.  They don’t have to do with executing laws.  

You’ll excuse me for saying this on Law Day.  They have to do with answering an immediate changing threat, of making particular judgments to save and preserve the political community.  If you look back to John Locke, to the second treatise on government which was of course this foundational source for the founders, you find that he in fact distinguishes between the executive power on the one hand, that’s the execution of standing laws, and what he called, on the other, the federative power.  Don’t confuse that with federalism; completely different thing.  The federative power is what the king exercised in defending the realm.  It has to do with prerogative and discretion with prudence.  It’s what we in the end gave, in a form, to our commander-in-chief.  But this will not come as news to any of you: the founders didn’t want a king.  We had had a king.  We didn’t like it.  

We wanted some republicanized version of this power; a version of it that was accountable to the people as much as possible, but still retained the unity and energy, the secrecy at times, that made it possible to defend the realm, still the realm.  So, importantly, the Congress got the power to raise armies and navies, and most important of all to declare war.  This was crucial.  This was why the president wasn’t going to be a monarch.  But as it turns out, this has been very complicated in practice.  We’ve declared war formally I think five times.  But our armed forces have gone into conflict some hundreds of times, a couple of hundred times, depending on how you count.  And on all of these things from the start the executive and legislative have been at loggerheads, from Madison’s day, when you see him at loggerheads early in 1993 [sic, 1793] with Hamilton over whether or not we were obliged by treaty to intervene on France’s behalf in its war against Great Britain.  

This back and forth is this good and necessary and important thing.  It is a prime instance of the ambition countering ambition that Madison so famously wrote about in another, I would point out, brilliant coinage.  As the great Princeton legal scholar Edward Corwin put it, the Constitution is, and I quote him, “An invitation to struggle for the privilege of directing American foreign policy.”  Looking at the headlines today, does this mean that the president should be able to eavesdrop on you without a warrant if you spend a lot of time chatting with a shady friend in Pakistan?  Maybe, probably, I tend to think so.  But I’d be a lot happier if Congress were more in the loop, and if the whole process were subject to a more thoroughgoing set of checks and balances.  

[applause]

Jeffrey Rosen:

Thanks so much, Gary Rosen.  Judge Wald.

Judge Patricia Wald:

I’d like to make four points, and the last three of them will deal with what I see as some current challenges or concerns about the way separation of powers works.  I’m content to be with my friend Judge Mikva, and to hope and believe that in the long run it will be enough, but I will share with you some of my worries.  The first point I’d like to make is our constitutional separation of powers framework is relatively unique in the world.  Most old, and most of the new democracies that emerge from the Soviet orbit have opted for a parliamentary system which blends the executive and the legislative branches much more closely than we.  So it’s hard to say, even though we probably would like to say it, that our tripartite separation of powers system is indispensable to preservation of individual liberties.  The fact is that ironically our current crop of tyrants around the world reign mostly in countries where the president’s powers are at a maximum, or where the executive has made the legislature impotent.  

But on the other hand I do believe that an independent judiciary has proved to be the most exportable constitutional item that we have sent, or at least been able to convince new democracies that they want to have.  In my travels around the world, it is the single item that most new countries want to have in their constitution, and want to know how to accomplish.  When the political branches are separate or melded more, as they are in a parliamentary system, I believe, and I think that they believe, that there has to be a third branch which can act as the constitutional intermediary between the government and the people.  Without independent courts, there is no rule of law that keeps the political branches within their domain.  Now, like the prior speaker, I think that our founding fathers perhaps were not exactly on the mark when they predict that Congress would be the most dangerous or the most dominant branch.  

The fact is, in times of crisis power gravitates toward the executive, which can respond quickly, as the armed services has the intelligence, has the resources at its disposal.  And unfortunately we appear to be living in a perpetual crisis these days.  Congress does have the power to legislate and to fund or not to fund, but, at least on occasion, they tend to be fragmented, increasingly partisan, and sometimes unable to organize themselves for rapid or thoughtful responses.  I think four factors contribute to the executive’s ascendancy.  The most gripping national issues after 9/11 are in the realm of foreign affairs and national security, and these are the areas where the executive is the first responder, both constitutionally and practically.  Second, much of the activity in these areas demands some degree of secrecy.  And even Congress-wide debates appear to be risky.  The executive, I think, has capitalized on this factor to in effect reduce congressional participation sometimes to what looks like a “Don’t ask, and we’ll tell you what we want you to know.”  

Very recently some Senators have appeared to rebel a bit at this, but so far I think it’s fair to say Congress has not really stepped up to the bat on critical issues like treatment of detainees and NSA surveillance and others that they share constitutional powers with.  Third factor, I think, is the intimidating effect of technology; data mining, electronic and even perhaps more sophisticated ways of surveillance.  Few people understand them, not many people in Congress, and the ones who do are mostly in the executive branch.  And it’s difficult to legislate about something or even debate about something you don’t fully understand.  And finally, I think that right now the chief risks for most Americans are their own physical safety concerns about 9/11 attacks and the like.  So their sense of outrage about the executive or another branch moving outside the law is more muted than, say it was, in the COINTELPRO’s [Counter Intelligence Program’s] days back in the 1970s, when the government’s justification involved a far less scary specter of communist domination.  

So I hope Madison’s theory of countering ambitions and interests of the three branches will work, but I have to say that I think Congresses’ timidity up to very recently has at least raised questions.  That leads me to one of my strongest worries, and that is that the judiciary is in danger of being marginalized in the SOP, separation of powers trialogue.  The executive has argued repeatedly under its Article II commander-in-chief power to keep the judiciary out, originally completely, but it usually accommodates and answers, “Well, you can have a little bit of the action.”  From issues like enemy combatant designations, limits of interrogation, treatment of detainees, even when the liberties of American citizens are impugned, it has similarly resisted FOIR requests, freedom of information requests, for information on who and where detainees are held.  And when the Supreme Court a few years ago laid down benchmarks for habeas corpus for Guantanamo inmates and due process for Americans, then Congress and the executive moved to, in my view, limit those particular remedies.  

And in the NSA surveillance, the executive, so far as I know, is currently opposed to any FISA court involvement in the NSA surveillance.  So in concluding, I think mainly that the secrecy that now surrounds national security issues presents a real challenge to whether separation of powers and checks and balances can work in the dark.  I think Congress has got to look for ways in which it can fully participate in the shared constitutional powers without massive leak dangers, and the courts should not be cut out of their oversight, even if some of our more traditional rules of standing or justiciability have to be adapted in part, or even if, say for instance, subjects of secret surveillance eventually have to be given notice so that they can argue the legitimacy of the surveillance itself.  I think it’s going to take a lot of courage on the part of legislators and on the part of judges to make sure that the separation of powers does work in these very perilous times.  And I’m hopeful that it’s there, but I’m going to wait and see.  

[applause]

Jeffrey Rosen:

Well, thanks to all of our panelists for those extremely thoughtful presentations.  Many follow-up questions have occurred to me, as I’m sure they have to you, so my job is to pose just a few of them, and then I’ll ask you to do the same thing.  Judge Mikva, you began with a wonderfully optimistic expression of faith that in the end the system would work, and Congress would fulfill its traditional function of checking the executive, but here your friend and colleague Judge Wald has expressed a bit more pessimism on that score, and suggested that perhaps Congress is not stepping up to the bat.  You’ve served in three branches; which is the most dangerous, aside from the one that you’re not serving in at that moment --

[laughter]

-- and has that changed over time?

Judge Abner Mikva:

Well, they’re all dangerous at any given time, and if you ask the American people right now, what they’d complain about most is Congress isn’t doing anything.  And I have to say that that’s always been what Congress does best -- 

[laughter]

-- is nothing.  And in a sense, that’s what gives me my feeling of optimism.  Congress won’t step in to solve any of these immediate problems.  Pat, they said the last they’re ever going to say about the FISA court.  I think they’ve said it very plainly.  I think most of the courts have said they think they’ve said it very plainly.  But they’re not about to jump in unless Sen. Specter can get enough troops around him, and I doubt it at this point, to use the only real weapon that Congress has.  

You know, I listened to Professor Wedgwood and I thought about the Youngstown Sheet & Tube [v. Sawyer].  I had the privilege of clerking during that year, and I must say we didn’t think it was that important a case.  We thought it was going to be a fight between those people who were loyal to President Truman because they played poker with him, and those who, well, ratted out on him, like Justice Clark.  But the part that has always bothered me the most about Youngstown Sheet & Tube as a -- you know, it’s a great opinion, and it does set some guidelines, but the main weapon that Congress always has, and the only one that ever really works against the executive branch -- and it’s been that way since the Magna Carta -- that is when the legislative branch says “You aren’t going to get any more money.”  

There are enough young people in this room to maybe have forgotten that four presidents, two Democrats and two Republicans, promised us faithfully they would get us out of that Vietnam War, and they all flunked.  Every one of them said they thought it was a terrible war, and sent more troops in.  Every one of them said it was a terrible war, and it kept going and it kept going.  President Nixon had a secret solution in his pocket; he left the White House still with it in his pocket.  President Kennedy said “sending troops to Vietnam is like giving an alcoholic a drink,” and he sent troops to Vietnam.  President Johnson said, “I’ll give up my presidency to get us out of Vietnam,” and we poured more troops in.  On a warm May night in 1975, right in this town, the war ended.  And it didn’t end beautifully, it didn’t end victoriously; it ended because the House of Representatives refused to appropriate the last $600 million that President Gerald Ford, a decent man who everybody liked -- that he asked to let us leave Vietnam with dignity, and the House said no, and the war ended.  

And they left in indignity.  They left in the helicopters, and the dominoes all fell, and it was dreadful.  And I was there during that day.  And nobody felt comfortable about saying no.  But how would we stop wiretapping in this country?  When Congress is ready to say “No more money.”  They’re not there yet.  How will we get out of Iraq?  When Congress is ready to say “No more money.”  And that, in a sense, is why Congress is the most dangerous branch, because in the end it has the most awesome power of all.

Richard Matthews:

Can I respond?

Jeffrey Rosen:

Please.

Richard Matthews:

I think Madison’s system is set up to play for time.  Okay?  Madison is always worried about what he calls overheated passions.  He applied that phrase to both Washington and Adams when they fell in his disfavor.  That said, I don’t think it’s the only thing it’s designed to do, and that if you take the FISA issue, that unless Congress comes forward and begins to exert its authority, we’re in big trouble.  Madison in ’51 says, you know, “Ambition must be made to counteract ambition.  The interest of the man must be connected with the constitutional rights of the place.  It may be a reflection on human nature that such devices should be necessary to control the abuses of government, but what is government itself but the greatest of all reflections on human nature?”  Then he utters the “if men were angels” line.  It seems to me that if we’re going to be critical, it’s not at the president.  Okay?  He’s doing his job.  The criticism comes of the House and the Senate, which aren’t protecting its territory.

Judge Patricia Wald:

Can I add something, too?  One, to further elaborate on, I think, your point -- whenever there’s a dispute between executive and Congress, and the executive is the initiator of action as it is in most cases, certainly in our national crisis the executive wins hands-down when Congress does nothing.  And I don’t think that the funding, to fund or not to fund, is the ultimate solution, because -- just to give two examples currently -- one is your NSA surveillance.  The executive, I suppose, are perfectly happy to let Congress debate from here to eternity, because whatever program -- and we don’t know what program it is because they can’t tell us because of security concerns, or that’s what we’re told, anyway -- and Congress -- mostly Congress doesn’t know, except the ones that have been briefed on some of them. So they just go ahead and do what they want and let Congress stew in its own juices, as it were.  

Take what’s happened in Guantanamo.  You may agree with some of it, and not agree with others, but I think generally -- and certainly if you’ve traveled abroad you know that it is considered worldwide to have been generally kind of a mess, that we’ve done in four years with Guantanamo.  Now, Congress only last summer passed what I didn’t like as a measure, but it was a measure -- maybe some people thought it was an improvement -- set up some rules for status hearings on the inmates and then said, “Well, we won’t let you have the habeas corpus that the Supreme Court said you could have, but you can have this more limited review to the D.C. Circuit.”  

I don’t think that that’s what separation of powers was meant to be able to accomplish, certainly in the 21st century; was just to have the executive go ahead and do what it wants and then Congress can play it.  I don’t think it’s a realistic notion to say that you can fund -- nobody up in Congress is going to cut funds off from our armed services who are abroad.  Nobody up in Congress is going to say, “We’re cutting off all money for electronic surveillance,” especially when most of the members don’t know what the electronic surveillance is covering.  It’s just not going to happen politically.

Jeffrey Rosen:

Well, let me ask Gary Rosen.  Since I want to bring you in, what is the explanation for this?  Is it simply that this president is not asking Congress the way that President Roosevelt asked Congress, and President Lincoln, after the fact, asked for approval of his suspensions of habeas corpus?  Or is it something more structural?  We have -- one of our readings is from Walter Dellinger on page 10.  He says the purpose of the separation of powers isn’t being fulfilled, and he blames some factors that Professor Wedgwood mentioned, in particular the rise of partisan gerrymandering, which makes the Senate and the House more loyal to its base than to representing the moderate majority of the country as a whole, and therefore does not allow it to play its constitutional role.  Are you convinced by this structural charge?

Gary Rosen:

I think it certainly has something to do with the fact that both houses of Congress happen to be controlled by Republicans who are very supportive of the president, especially in these, to me, sometimes extreme claims of executive power and authority.  But the fact is, too, that Congress as a whole, Democratic or Republican, is not going to stand up and try to impose some sort of check on this eavesdropping question and the activities of the NSA unless it’s controversial and unpopular.  And the fact is that as soon as it was exposed and the president began calling it a terrorist surveillance program, the people on the whole said, “Well, that’s a good thing.”  

They’re out there now, this program has been described, and if the administration is being forthright about it, it’s fairly narrowly drawn.  It’s surveillance of people directly involved with Al Qaeda, and we’re at war with Al Qaeda in important ways.  And until there is some kind of popular response to it, something like the growing popular discontent with the Vietnam War, you’re certainly not going to see any resistance to it.  You do see some kind of popular groundswell growing against the basic commitment in Iraq, but the difficulty there is that no one has any ready solution for that wider question, and people are reluctant to see the helicopters pulling away from another embassy with Americans and their supporters hanging on desperately.

Judge Abner Mikva:

Yeah, we’re clearly not there yet.  But with all deference, I think a lot of people are confusing the difference between Congress’s inaction, which is, I said, the easiest thing they do -- Congress decided not to act when President Lincoln interdicted the Maryland legislators from going to the Capitol, where they wanted to secede.  Congress didn’t do a thing.  Maybe a couple of congressmen got up and made speeches; I’m not that good a historian.  But they certainly didn’t stop it.  And the same with his playing loosy goosy with the habeas corpus route; they didn’t stop him.  

And that happens most of the time.  Judge Wald, you’re absolutely right.  Congress does not respond to small things, or to things quickly.  But when something is really important, as the American people felt getting out of Vietnam was, Congress moved.  When they feel that way about Iraq, Congress will move.  They never felt that way about segregation.  You know, we wring our hands about how poorly bussing has worked.  Congress could have done more things about it.  They never lifted a finger.  They let the courts go way out on a limb, and “with all deliberate speed” it’s still not quite as speedy as we thought.

Jeffrey Rosen:

Professor Wedgwood, has the president served himself well by refusing to ask for congressional participation?  You say in your wonderful article about the Jonathan Robbins affair that for friends of executive power, an unavoidable lesson of the affair is that action without legislative approval will lack latitude for error and misjudgment.  And then we have a reading from George Will, no liberal squish he, lamenting the dangers of executive unilateralism and encroachments on congressional power.  Would the president have done better to ask Congress, which would have assuredly given him anything that he asked for?

Ruth Wedgwood:

Well, I think Lyndon Baines Johnson said this too, right?  “If you want them there for the landing, or the crash landing, you should have them there on the takeoff.”  Again, I’m not a psychoanalytic member of the executive branch, so I can’t entirely decrypt the mentation.  I think it’s maybe a couple of things.  One is the fear that Congress may be risk-averse.  So that if you ask -- and it’s the old lawyers’ adage – “you shouldn’t ask the question if you’re not going to abide by the answer that you get.” I do think presidents have in the past often dealt in the currency of acquiescence.  It’s the old [unintelligible] adage, “It’s easier to be forgiven than to ask permission.”  And they deal in the currency of acquiescence rather than ex-ante approval.  

I had a lovely young man in my class three years, or two years ago, who was an Army captain.  His daddy was in the Navy, in the Caribbean long before WWII was entered by the U.S., and his father had been directed to fish in the Caribbean with depth charges which would occasionally lead to pools of oil washing up from the Caribbean Sea floor.  And these apparently were German submarines in the Panama Canal area.  

So, presidents, whether they do the choreography of boats at sea to get an armed attack, or whether they just do things sotto voce with kind of “as much as you want to know” kind of information, have often navigated on this murky line between branches.  But in Congress there is an informational problem.  And just to give you NSA, because I’ve been trying to get smart on this issue -- interesting technical problems, but it turns out that nowadays since the FISA statute covers e-mail interception as well as conversations, if you send a packet of information from, say, Kabul to Kandahar, it may go through Detroit or Seattle or New York, depending on where the resistance is least and the network is less clogged.  

So the old territorial rule for when the FISA court has to step in to authorize an interception doesn’t work the same way it used to.  If you were going to look at targeting -- incidental targeting of Americans, the FISA statute applies if you intentionally target a known American citizen.  So the first time that the call comes over from Afghanistan to Detroit to an American, it’s probably not covered by FISA.  The second time it may be.  You get all kind of anomalies and curiosities, and I’m not sure that Congress really knows at the moment how to legislate in the area, even on hypothetical cases.  They don’t have to necessarily wait for the executive branch to tell them exactly what they’re doing.  

They could put out their set of proposed standards, but they haven’t wanted to do that.  I just think for the executive it’s very hard to ask that question if you’re not going to like the answer.  It depends, in part, whether in good faith you think you can abide by the answer “no.”  I’ve always thought, as a purely academic matter at least, that if you could think of a very different account of American constitutional law where the impeachment power was far more wide-ranging and robust, and that was the check and balance on executive power -- but if Congress doesn’t want to take the political risk on these issues, nobody can force them to do that.  No one’s going to ask them to do it.

Judge Patricia Wald:

I think the image we all read about on the NSA surveillance, prior to its being exposed, which -- it was only exposed by a leak, originally, and then by the government acceding to disclosing.  But my information, at least, is that many, many congressmen, and particularly Democrats, do not want to legislate at this point, because they say they simply do not understand the program.  There has been some extensive, some more extensive reach of the briefings, but many people are coming away from the briefings saying they still don’t understand the programs, and they don’t.  

So I think the point I tried to make before -- how is separation of powers going to operate in a secrecy kind of environment, where Congress doesn’t know enough to legislate, and the executive, for whatever reasons -- and maybe some of them are legitimate -- doesn’t want to tell them enough?  We all had that image of Sen. Rockefeller saying, “I wrote a letter after my first briefing and I sent the letter to the president” -- or whoever it was -- “and the other one I locked in a safe, and I couldn’t discuss it with my staff, and I couldn’t discuss it with anybody.”   I mean, is that what Madison had in mind in terms of shared power?”

Ruth Wedgwood:

Well, what Congress could do is to say, “If you’re doing the following, here are our views.  If you’re doing” -- like with me and my kid --

Judge Patricia Wald:

No, I’m sure there are lots of ways you can get around it, but the point is it hasn’t been done up to now.  And I think Congress has to be a little bit more ingenious about figuring out how to do it.

Jeffrey Rosen:

Let me ask, if I may, about the international comparison, which we’ve been asked to discuss.  Judge Wald, in your comments you noted that many European countries that don’t have separation of powers nevertheless have a strong system of checking the executive.  And we have readings from Walter Badgett and Woodrow Wilson saying really, it’s political culture and not constitutional arrangement that is crucial for the defense of liberty.  the “New York Times” reported two weeks ago that Europe, since 9/11, has adopted laws in the wake of fears of terrorism that make the Patriot Act look tame.  Rather than focusing on these parchment barriers, as Madison calls them, should we look to the European experience and conclude that it really is a question of political culture that will determine the response to fears of terror?

Judge Patricia Wald:

Well, I think there’s no question political culture and tradition does have a lot to do with it, and in that sense we’re in better shape than many European countries in terms; we have had our ups and downs, but basically we have had a kind of steady tradition of civil liberties.  I know in wartime they’ve sometimes been cut back, but they haven’t been taken away.  And the Europeans, many of them have had bigger ups and downs.  

I mean, take a country like Germany, which now has a pretty healthy civil liberties tradition.  It was only 50 years ago they were in the middle of a fascist regime; the same thing with Italy.  So I don’t know what the answer is, because I don’t think they had the same kind of long-range tradition of -- at least in rhetoric -- keeping with civil liberties that we have.  And so I think they’re more likely maybe to go down faster.  On the other hand, we do, and I hope we don’t follow that pattern. 

Ruth Wedgwood:

Can I just use an anecdote about Richard Nixon that may illustrate this point?  Because in Europe, generally executive power -- apart from the constraints of the European convention on human rights, executive power is pretty wild and wooly, and unmonitored.  This joke, which I think is true, goes that Nixon is having dinner with Pompidou, it’s during Watergate, and Nixon is asked, “What is Watergate about?” and he says, “Fifteen wiretaps.”  And Pompidou says, “Hell, I have 3,000.”  But it is the case that the tradition of the powerful European executive I think would cause us to blush.  It’s just that their countries don’t have as much military might in the world.  

Gary Rosen:

Yeah, I think that you can generalize from the principles that you get from the “Federalist Papers” that it’s important if you’re going to have a kind of ongoing respect for individual liberty to have different centers of power, different checks on the exercise of authority.  But it doesn’t have to take institutional form, especially in the way we have it.  Obviously, Great Britain, which has, from an American point of view, this dangerous concentration of power in a parliament that calls itself sovereign, has a civil liberties tradition that, with exceptions here and there, is not so different from ours.  And you can, I think, too, simplistically take institutions that by-and-large have worked in an American setting and elsewhere to a disastrous effect.  

If you look at the influence of our “Federalist Papers” model on Latin America, where they’ve imitated, among other things, our strong president, it has been a very unhappy thing for them; that it’s tended toward a kind of concentration in the presidency, to the de-legitimization of Democratic branches, to a kind of charismatic leadership that has led to these violent ups and downs there.  So it comes in many different forms.  Some of it can be a tradition of civil liberties that exerts this general cultural influence that keeps Parliament at Westminster from becoming tyrannical.  But the general principle of diffused and separated powers of some sort, I think, holds.

Richard Matthews:

If you look at Jefferson and Madison’s reaction to the Alien and Sedition Acts, I think it’s instructive.  Madison writes an essay called “Political Reflections,” and I’ll read.  He says, “The whole field of political science, rich as it is in momentous truth, contains none that are better established or that ought to be more deeply engraven on the American mind than the two following: first, that the fetters imposed on liberty at home have ever been forged out of the weapons provided for defense against real, pretended or imaginary dangers from abroad.”  So whether it’s real, pretended, imaginary, he says look out, this is when liberty is grabbed.  

Now, the second one I think is pretty dated, since he rails against standing armies.  All right?  If you look at their reaction to the Alien and Sedition Acts -- and this is about the separation of powers and balance -- their solution was, where are the states?  Why aren’t their states active, why aren’t they protecting their citizens?  And here is where Madison writes the Virginia Resolution, which is more moderate, and Jefferson argues that the states have the right to declare an act of Congress void.

Ruth Wedgwood:

That’s actually an interesting point.  Yes, the answer is civil rights may answer this question.  But it is the case that, with our embrace of the New Deal, back when, we have wholly given up, or for the largest part, the ideas of Madison and Jefferson and a very rich, Southern Republican tradition that said the states are crucial in providing that interlocution between the individual, who stands helpless before the utter power of the federal government.  And so if we really are pure separation of powers devotees, we would look not just horizontally, but vertically.  And maybe the press and civil liberties community have taken up that role, but originally it was the states who were supposed to do this. 

Richard Matthews:

Well, and just to add on that, you know, Madison changes his view on things.  If you look at him, let’s say up until the “Federalist Papers” are published, he didn’t think a lot of the states.  He was concerned that there was too much democracy in the states, if anything, and in fact he wants to see a legislative veto in the federal government over all state legislation.  Now, think of what a nightmare that would be.  On the other hand, as early as 1790 Jefferson and Madison slowly but surely become convinced that Hamilton’s behind a plot to turn the government into a monarchy.  And at that point Madison re-discovers the states and starts singing their virtues.

Jeffrey Rosen:

Wonderful.  Thank you so much for this very rich conversation.  I’d like to invite your questions.  Judge Sessions?

Judge William Sessions:

How much the right to state [inaudible] a very strong view of [inaudible]?

Oh, wonderful.  Is this for the world?  We do have a very, very strong bend, all of us, for the rule of law.  The question I have is about the NSA circumstance, the surveillance circumstance.  And the general perception, whether it’s constitutionally based or otherwise, is that the president is going around the law that has been enacted.  And the question, really, I want you to discuss is: what impact -- is that true?  Is it perceived that he is going around the law and avoiding the law?  And if so, what’s the effect on the rule of law that we worship, and what are your comments about that?

Judge Abner Mikva:

Well Judge Sessions, I’ll start because I agree with you.  I think the hardest part about what President Bush has done for me is that Congress did act.  In one of these rare times, Congress did act.  First it passed FISA, which, for whatever is false, could have solved the problems that the president said he was reaching for.  But then because the FBI, as you know, and others had complained that -- and CIA had complained it took too long to get a warrant -- Congress passed a specific amendment in FISA which said you don’t have to get a warrant until 72 hours or 48 hours after the tap has been made.  

And that leaves, as far as I’m concerned, no wiggle room for the president, under Youngstown Sheet & Tube, for him to act.  Congress has given him a certain kind of authority; he can’t go around that authority, at least not the way I understand it.  And I don’t care how many inherent powers he has.  When Congress has acted that specifically it seems to me that’s the way he has to move.  And I honestly have to say -- and I certainly know even less than Sen. Rockefeller knows, but I cannot imagine the kind of circumstance which would not allow the amended FISA to meet whatever legitimate needs the executive branch has for wiretapping.

Judge Patricia Wald:

Can I just add -- I was the legislative assistant in the Department of Justice at the time FISA was passed.  And so I may not have gone to every meeting, but I went to a lot of meetings between the Hill people and the Justice Department.  It was my firm conclusion at the end of those meetings in which I was a part that Congress and the Justice Department thought that FISA was it that there wasn’t any retention of inherent power over and above.  In fact, when I re-read the legislative history, as I did when this whole controversy arose, I couldn’t find anything in the public record that would contradict that, although in the press various people are saying, “Well, you know, we always thought maybe there was something we could keep back there.”  But they didn’t appear -- nobody was saying that, as I recall, at the time.  

The second thing is that my information is that, you know, many people on the Hill, if they understood or if they thought they understood what it is that the administration feels it can’t do under FISA, that it needs something extra for, whether it’s that 72 hours isn’t quite enough, or -- and I mean, I’m not saying that there isn’t some kind of case that might not be made; for instance, we can’t get a tap on somebody’s – you know, you can’t target a U.S. citizen unless he or she is an agent of a foreign power, or the lone wolf kind of thing.  And, you know, it is conceivable, and I don’t get this from any place but my own head, that you might have some kind of situation where you couldn’t meet that, but yet, where there was a need for the tap.  I think, from my contacts, there’s a hospitality up there if they only understand what they’re doing and what they say they need to see, not to bow down and give them anything they want, but to see if there isn’t some kind of a reasonable legislative fix.  But they’re not at that point yet because of the secrecy.

Judge Abner Mikva:

And again, it bothers me, as I suspect it bothers Judge Sessions and Judge Wald, that the president almost seems to deliberately say, “I’m not going to tell you what my need is.  I’m not going to pay attention to this law.”  And God, that’s not right.

Judge Patricia Wald:

Well, he doesn’t say “I’m not going to pay attention to Gonzales’ testimony.”  As I read it says the following: “We will continue to use FISA when it meets our needs.”

Judge Abner Mikva:

I stand corrected. 

Judge Patricia Wald:

When we can’t use FISA, then we’ll --

Judge Abner Mikva:

Then we won’t pay attention to this.  I stand corrected.

Gary Rosen:

You know, I suppose my great disappointment in this is that it does, along with other things that have happened along the way, create this impression of a kind of indifference to what the Congress thinks and what the law on its face seems to say about these things.  I’m sympathetic in important respects to some of the claims that the Bush administration is advance-justifying this.  I think this is a close call; I think this is a tough case.  But I don’t think, on the one hand, checks and balances and our broader concern with civil liberties are served by doing it, by fiat in a sense.  

And two, I think from the point of view of creating some kind of political consensus around these questions, of making it seem like less of a partisan football, that we’ve been well served by its being done in this way.  I think that the executive is always in power in war times, that Americans are genuinely fearful of these threats, that they would support, and that congressmen of both parties would support some program like this, and it was really just a matter of the administration’s deciding it was important to bring Congress along.  And for various reasons, I think -- including this, to me, over-the-top idea of executive authority -- they’ve rejected that route.  

Jeffrey Rosen:

Since our time is running short, let me ask for another question.  Yes, sir.

Male Speaker:

[Inaudible] identify [inaudible]  Congressional acquiescence arises, obviously, most prominently in situations where the party of the president is not also the party in control of Congress.  And that’s obviously the situation we have today, but historically it was not the case that the Congress acquiesced simply because it was of the same party as the president’s party.   I think Judge Mikva talked about the Vietnam experience, and you had Democrats opposing the Johnson administration, and doing so very forcefully from an institutional perspective.  So I guess my question is, how do we avoid the Dellinger paradox?  How do we get back to a point where members of Congress act in the institutional interest of the legislative branch, irrespective of their partisan interests and whether they belong to the same party as the president?

Judge Abner Mikva:

I’m disagreeing with all my friends tonight.  I strongly disagree with Walter Dellinger.  I don’t think that it’s party discipline or the fact that the parties are so rigidly aligned on the president’s side.  Just keep listening to what some of the candidates for Congress are going to be saying during their selection, and how far they’re going to keep George Bush from their district, to see how ready they are to step out on their own.  Andrew Johnson was impeached by a Republican Congress.  Richard Nixon was told to resign by the Republican powerhouses in the Congress.  Ed Derwinski and Bob Michaels and others like it said, “You’ve got to go.”  So I don’t think that the party label that the president has will stand him or her in good stead if they come out of favor with the American people.  I think their own party will, and has, turned on them.  And again, President Clinton can tell you every member of Congress that voted to impeach him, and a few of them were Democrats [laughs]. 

Jeffrey Rosen:

Yes, sir.

Male Speaker:

A number of members of the public would think that it’s not the president or the majority in Congress that holds the reins of power, but factions.  What would Madison tell us to do now about the rise of the power of special interests in probably all three branches, if you include the confirmation process?  He certainly didn’t predict that it would have evolved quite to this mature a state.  And would he have any good advice for what we do about it?  Or you?

Jeffrey Rosen:

Mr. Matthews, is there anything in your book that can…?

Richard Matthews:

There’s plenty in my book. 

[laughter]

Madison sees factions as the fundamental problem when the articles of confederation are governing the United States.  Okay?  And he addresses that issue.  Would he still think factions are a problem today?  Absolutely.  But off the top of my head, I think he’d say, “Don’t expect factions to suddenly change their way.  You need other factions to balance them.”  For example, the religious right.  Madison was no fan of religious involvement in politics, but I don’t think he’d be critical of the religious right.  I think he would be critical of the religious center and left.  Where are you to come forward and balance the other group?

Jeffrey Rosen:

Well, I think that Madison and the “Federalist Papers” informed us that the best way for separated branches to maintain their balanced powers is to end our panel on time, and therefore I’d like you to join me in thanking our panelists for a wonderful discussion.

[applause]

Michael Greco:

Let me bring this program to an end by making an observation before I thank the panel.  The observation that I don’t think any of the panelists focused on as strongly as we might is really the reason we’re all in this room at this moment, and that is that when asked “What is the greatest danger to democracy?  Is it an over-aggressive executive?  Is it an over-aggressive or impassive Congress?  Is it an impassive judiciary?” the real danger to democracy, the framers told us, was an un-informed population.  

[applause]  

The American Bar Association last August did a -- commissioned Harris Interactive to do a survey, and the results of that survey are very disturbing because it showed that half of Americans do not know what the three branches of the government are.  Half of Americans, roughly, do not know the meaning of the separation of powers or checks and balances.  Half of Americans don’t know what the core responsibilities of the judiciary are.  That is why we need civic education in America.  That is why the ABA Commission on Civic Education and the Separation of Powers is working very hard, and three of the members are with us tonight.  We have to educate our fellow Americans, because if they don’t rise up -- as Judge Mikva says and a couple of the panelists said -- it is only when the people speak that Congress will listen and the executive will listen.  

And so it is our obligation, yours and mine, all of us, to make sure that our fellow Americans understand what’s at stake, that they understand that it’s the separation of powers that has enabled our democracy and the rule of law to exist for two centuries.  And if the people don’t understand what their rights are, it is easy for others to take those rights away.  That is why we have to do this kind of a program all over the country.  I wish that we had had 200 million people sitting here tonight, but space was limited. 

[laughter]  

But I want to thank our moderator, Professor Rosen, and our very distinguished panelists for their thoughtful discussion.  They have given us a lot to think about.  They raised many important issues.  And one thing is for sure: no matter where they might be on the political spectrum, I think they all agree and we agree with them that we have to protect the separation of powers and checks and balances in this country if our democracy is to survive.  Thank you all for coming.  

[applause]  

[end of transcript]


