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Karen Mathis:  

Good evening everyone.  It is a great honor to be in here in the Madison Hall, and welcome you this evening to the Leon Jaworski Public Program.  My name is Karen Mathis, and it's my honor to be the president, this year, of the American Bar Association.  I'm pleased to welcome each of you to this program, and I thank you for continuing to be a part of this series where we examine the fundamental themes of law, politics and culture.  

Let me begin by recognizing the contributions and the legacy of a great man. I am very proud to say he's one of my predecessors.  This lecture series and program, of course, is associated with the late Leon Jaworski.  I know that you're aware that he was a special prosecutor during Watergate.  In addition, he established the committee which eventually became the Public Education Division of the American Bar Association, during his 1971 ABA presidency.  

It was through a later bequest from his estate that generously funded an endowed fund that allows the support of this public education forum series, especially in such a beautiful hall as the Madison Hall, here at the Library of Congress.  As you know, today, as every May 1 since 1958, we are celebrating Law Day.  Law Day was conceived by another of my predecessors, Charlie Rhyne.  And, Dwight Eisenhower enacted it -- together with congressional legislation -- into law in 1958.  In President Eisenhower's words, it is, quote, “a day of national dedication to the principles of government under law” end quote.  Every year since then, Law Day has been an opportunity for all of us to affirm our commitment to the rule of law.  It's celebrated by bar associations, courts, schools, community groups all over our nation.  And there, like here, programs are organized for young people and adults to increase their knowledge of our system of government and their understanding of law and its role in American society.  

The ABA provides leadership and resources to assist in these efforts.  This year's theme, Law Day theme, comes out of the presidential initiative “Youth at Risk,” and it is called “Empowering Youth, Assuring Democracy.”  Our focus for this evening's program is “Perspectives on Childhood and the Law.”  And as I said to all the people who are here, I'm so pleased that they were willing to join us to speak about this very, very important issue that we feel is important enough to spend an entire year, in fact more than a year working on.  This theme is one which resonates in the United States.  We've spent the day with teachers, with young people.  We’ll continue to do that because lawyers can work with others, with other professionals, with teachers, with psychologists, with social workers, with those who provide our nation's youth with the services they need.  And tonight we're going to explore, in an interdisciplinary fashion, the fundamental question about how our very understanding of childhood is shaped, and how it is shaped by our history, by our values, by our policies, and, of course, by our law.

Let me tell you a little about our program partners who’ve benefited the ABA with collaboration with a number of program partners, particularly today.  First, our two ABA groups which cooperated in planning and putting on this presentation.  The first group I'll mention is the ABA Standing Committee on Public Education.  This committee mobilizes the resources of the ABA to promote public understanding of law and the legal profession.  It provides leadership for the ABA Law Day program and for many other public legal education programs and publications that reach millions of Americans.  This year they've really done double duty, co-anchoring with Howard Davidson in the Center for Children and the Law, the entire program of “Youth at Risk.”  And so I publicly thank you for doing that.

I hope that Dwight Smith is here.  I cannot see him with the lights, but let me recognize him as well.  This year, not only has the Public Education Division done double duty, but Dwight Smith chaired both the Public Education Committee and also the presidential initiative “Youth at Risk,” and he deserves special thanks and recognition.

[applause]

It's an honor to acknowledge our national Law Day chair.  Judith Kaye, the chief judge of the state of New York, is a wondrous and wonderful individual.  I don't think she's ever learned to say no, and perhaps that is her only failing in life.  For the last few years she has been very involved with every president of the ABA's initiatives.  This year, again, following form, I asked her to do double duty.  She is the honorary chair of my second presidential initiative, the “Second Season of Service.”  And in addition, because she cares so deeply about our nation's children, it seemed only right that she should be our national Law Day chair.  

Unfortunately, her duties on the bench have prevented her from being with us today, but we need to recognize her tremendous leadership of both Law Day and “Second Season,” because there is no one who is more devoted to advancing the rule of law or more eloquent in advocating the court's role in protecting our nation's youth, especially those who are most at risk.  Please join me in thanking, in absentia, Judge Kaye.

[applause] 

There is a second ABA group, as I said, that we must recognize, because of the tremendous work they do each and every year, and that is the Standing Committee on Law Library of Congress and its distinguished chair, Tedson Meyers.  Tedson is joined by other committee members, and I'd ask Tedson and those members, please, to stand up and accept our thanks.

[applause]

The Federation of State Humanities Councils is a partner in this evening's program.  It's a membership and advocacy organization in 56 state and territorial organizations, and I'm delighted, tonight, to introduce you to the federation’s president, Esther Macintosh.  Esther, would you please stand?  Thank you for being with us.

[applause]

It's a tremendous pleasure for me to welcome to the podium Rubens Medina, the law librarian of Congress.  I had the opportunity to meet Dr. Medina only about 10 days ago, and I felt on first meeting that I’d met a new friend.  He's a remarkable man, as you can tell from this Hall, but also the entire Library of Congress.  You are a wonderful partner, Dr. Medina.  We thank you for being with us, and I welcome you to the podium.

[applause] 

Rubens Medina:  

Thank you, Karen.  Thank you all very much.  Madam president, distinguished colleagues and guests, I am pleased to join the American Bar Association in welcoming you to this program at the Library of Congress to commemorate Law Day, 2007.  It is an honor for the Law Library of Congress to serve as a program partner in support of the Leon Jaworski Public Program series.  Although these programs have been built on the premise that exploring fundamental legal identities and attributes helps us better understand who we are as Americans, I believe that an exploration of such themes will also help us determine who we are as global citizens as well.  This year is a particularly important one for the Law Library [of Congress], as we are celebrating our 175th anniversary.  

The Law Library is dedicated to providing services not only to the United States Congress, but to the entire legal profession.  We are committed to partnering with organizations to offer programs such as these, that provide the opportunity to reflect upon law, justice and the legal profession.  At this juncture in the Law Library's history, we have come to believe that access to information is a fundamental human right, and we pledge to do whatever we can to foster access to legal information from around the world.  The theme of tonight's program, “Perspectives on Childhood and the Law,” lends itself particularly well to the global perspective.  

It is clear that legislatures around the world continue to pass a variety of laws related to children.  The Law Library's Global Legal Information Network -- or GLIN -- database contains over 2,200 laws from 38 different jurisdictions on the subject of children.  Basic issues related to childhood and child rearing appear to be deeply rooted in cultures.  And I look forward to learning from our past, the degree to which these cultural differences are expressed in the laws and policies of different nations. 

 I would like to acknowledge and thank the ABA Standing Committee on the Law Library of Congress once again for joining us to support this evening program.  

We are fortunate, as indicated by Karen before, to have among us the chair and a member of the Advisory Committee to the Standing Committee, [unintelligible] and Tedson Meyers, that are present with us, already recognized before.  I do indeed join Karen in welcoming all of you once more, and to thank you for being with us tonight.  Welcome once more and thank you.

[applause]

Karen Mathis:  

Thank you, Dr. Medina.  It's a pleasure to introduce you to tonight's moderator.  I first met John Milewski [pronounces it Miluski] last year at this time when he was doing a TV program with Close Up Foundation and with some students around the country.  John's, in fact, a veteran of broadcast journalism, and he has extensive experience in moderating programs like this, conducting interviews, creating educational opportunities.  He's really a master, and you're going to enjoy just seeing him at his craft today, as I have.  But I have to tell you, this is a guy who gets around.  I mean, I don't know if he can't keep a job or just everybody wants him.  But I started looking at this multipage resume, and I just wanted to pick out a few gems for you.  

From 1986 to 2006, and you can't believe he's really that old, John was a host and a moderator, the executive producer and the managing editor of “Close Up” on C-SPAN, one of the longest running public policy discussion programs in cable TV history.

[applause]

As you may know, “Close Up” on C-SPAN featured high school students from around the country engaging in dialogue with experts on a wide range of public policy issues.  That program's partners included Newseum, the Woodrow Wilson Center, and the ABA's Division on Public Education.  During his broadcast career, John has interviewed just about everybody from leaders of youth gangs to leaders of nations.  So I think that our group tonight is really going to enjoy being interviewed by a pro.  

During his broadcast career, John served as the interim producer of “After Words,” the flagship program of C-SPAN's “BookTV” lineup.  He's also an instructor, in his spare time, I guess, at Penn State University, and he teaches, you could imagine, politics in media.  But then, as if that's not enough, I just found out that on May 14, John is going to be joining the new Newseum, as manager for special programs.  That museum is opening on October 15, right here on Pennsylvania Ave., and I, for one, after I finish this presidency, intend to be over there as a regular visitor, John.  

I am so pleased to turn over this program to the very, very capable hands of John Milewski.  Please welcome him.

[applause]

John Milewski:  

Thank you Karen.  Thanks very much.  Thanks.  And I'm certain my newest employer appreciates the plug as well.  Well, as a Milewski, Miluski -- we say it either way, actually.  It’s the Ellis Island effect. I think it was Milefski in Poland. But as a Milewski whose grandfather was a Eushiski, it's an honor to be hosting the Jaworski program, because Mr. Jaworski brought a lot of ethnic pride to my grandfather back in the days of Watergate.  So this is quite an honor to be here with you tonight.  Let me tell you what we're going to do.  We're going to have some discussion up here with our panel, and then we're going to save some time to include you in the discussion as well.  We're going to have some people passing microphones, is my understanding, correct, Howard?  So you won't even have to leave your seat.  We'll just identify you and ask you to stand up.

But let me first talk to you a little bit about our subject matter, and then introduce you to our panel.  The program you have has many valuable excerpts in there, good reading, and if you haven't had a chance to look at it previously, please don't read it during the panel discussion, but take it home with you.   And in that you'll also find extensive bios on our panelists.   I will only give you thumbnail sketches of who they are, but if you'd like to read more when you get home, you can do that as well. 

 Our topic tonight, it's been discussed already, “Perspectives on Childhood and the Law,” a lofty sounding title, which essentially boils down to a fundamental question, in some ways for all of us, in what is childhood?  Perhaps, what is a child?  A child -- a deep philosophical question that probably says more about who we are as a people, a nation, and maybe after tonight, a panel, than it does anything else.  And it's as much a discussion about the law and the technical aspects of the law as it is a discussion of values and ethics, really more so than law and public policy.  

Yet, again, there is a circle here in the philosophical drives and decisions we make about public policy and about the law, so at some point it leads to the question of when does childhood end and whatever special considerations we give to childhood and adult accountability begin, in the eyes of the law?  So we're going to try to sort through a lot of these profound questions, and I think the best we'll achieve is we'll leave you wanting more, because obviously we're not going to be able to answer these questions definitively in the time permitted, or if we had a couple days.  

So let me introduce you, from your left to right, to the panelists.  Joining us is Antoinette Sedillo Lopez.  Ms. Sedillo Lopez joins us from the University of New Mexico where she is associate dean for Political Affairs and a professor of law.  Also with us is Stephen Morse.  He is the Ferdinand Wakeman Hubbell professor of law, and professor of psychology and law in psychiatry at the University of Pennsylvania's Law School.  Next to him is Karen Pittman.  Karen is a sociologist, and is executive director of the Forum for Youth Investment, which she cofounded in 1998.  Sitting next to Karen Pittman is the Hon. David Young, a judge with the state of Maryland Circuit Court for Baltimore.  In addition to his service on the bench, Judge Young is a pastor of Bazil AME Church in [Baltimore] Maryland.  And finally, last but not least, Michael Zuckerman joins us.  He's a professor of history at the University of Pennsylvania.  He recently edited a collaboration among historians and psychologists that covered the history of childhood from the middle ages to the new millennium.  So, welcome to all of you.  

The big guy behind us, reading over our shoulders in a menacing manner, is of course James Madison, which is not too intimidating for any of us up here, to have James Madison looking over our shoulders.  

Let me begin by asking each of you to respond to the same question.  After that we will be a little less formal in our discussion.  But as we were contemplating where to begin this question, this big question, really, of what is childhood, we thought what we'd ask you to do is relate this to either your professional experience or your personal experience, identifying the key things that have helped answer this question for you.  Where in your life or in your work, did this start to crystallize for you, did it start to make sense?  And why does it matter in the context of the law?  And let's begin in the order of introduction. 

Antoinette Sedillo Lopez:  

[Inaudible] sure.  I've taught comparative and international law, so I've gotten to see how different cultures and different legal systems treat childhood, this very question.  And while there are certain changes at the margins, you can see 18, 16 some children get to make the decision, or have the decision made for them about marriage at 14, but really, I think childhood is characterized by dependency.  And when you look at different legal systems, it's really a theme that you see, is dependency.  It's something that defines childhood, and it's something that concerns the law about childhood.  And then the question, another question that we have to think about is how much agency should a child have?  So those are two issues that I think about when I think about childhood, is dependency and agency, and what is the balance between those two things.

John Milewski:  

Children not being the only ones who may become dependent, but they have a special type of dependency.

Antoinette Sedillo Lopez:  

On parents usually, but sometimes not parents.  But they're still dependent. 

John Milewski:  

Mr. Morse.

Stephen Morse:  

Well, I'm just a country lawyer, so when I ask what is a child, I always want to ask, why do I want to know?  And everything depends on the question I'm asking, because if we think of children as not adults, when are we going to treat this class separately from the people who we treat with the full degree of autonomy, dignity, liberty and the like?  

And so the questions that interest me are very much the same questions that Antoinette just raised.  I'm interested in questions of responsibility and competence, largely what she called agency.  

So I'm concerned with, to what degree should we hold adolescents, especially, responsible as criminals, or not?  To what degree may they be punished the same as adults?  I'm concerned with questions like when should adolescents have the same kinds of decision-making capabilities for, say, reproductive or other kinds of health decisions as adults?  And those questions don't necessarily have to have the same answer, because once again, who is a child may depend entirely on what question you're asking.

John Milewski:  

Ms. Pittman.

Karen Pittman:

Well, I'm a sociologist, and so I answer the question, what is childhood, from a developmental perspective.  And I would suggest that childhood is the first phase in human development, and we divide it further into stages from infancy and early childhood to sort of school age childhood to adolescence, to what even now as the term is being coined, emerging adulthood.  And the second thing that I would bring into this, sort of knowing that I'm surrounded by people who are going to give this a legal definition, is as I sat to think about this, and I thought about the age of minority, which basically is the point at which we assume that that child, wherever they are, is dependent enough and immature enough that only a minority of the decisions that affect their lives are left up to them, to the age of majority, where not all the decisions are left up to them, but a majority. up to full rights.

So even in the law is built a developmental definition, which sometimes I think we take too rigidly.  The issue, as I look at this both cross-culturally, but also really look at this in the relatively brief history in our country -- when you think about the last 50 to 100 years, the age of puberty has gone down precipitously.  We've had a drop of menarche from about sort of 14 and a half to now below 12, at the same time that the age of adult markers -- whatever we want to define it legally -- but the age at which young people have finished school, gotten a full-time job, gotten married and left home, has gone up.  And as I tell people, I have a 31-year-old in my basement.  So –

 [laughter]  

I know that, I know that personally.

The piece that interests me in this question of what is childhood and what is adulthood, and how do we deal with the developmentally, is that wedge between physical maturity and what finally becomes adulthood, and what we do with it, and I’ll end this with a quote.  I would tell you who it is, but I would have to go into my briefcase to find out.  But as I was thinking about it, there is a quote that says, "The best way to keep children’s feet on the ground is to put responsibility on their shoulders."  And we don't do that enough in this country.

John Milewski:  

Judge Young.

David Young:   

Excuse me.  As a judge, I deal with childhood in different contexts.  In the child welfare system, if you will, we decide at what point children can be emancipated.  And we have more and more young people who decide they don't like their parents, and, you know, “I just want to be free.”  And many of them can actually bring legal proceedings seeking emancipation.  Then you decide, is this person mature enough?  You look at it in the context of maturity to evaluate their life options and make decisions that are going to determine, in many instances, the direction of their lives from now on.

Also, you deal with it in the delinquency context when a youngster is accused of breaking the law, in terms of whether or not this youngster can appreciate the consequences of their actions, and also, whether or not they are amenable to rehabilitation as children.  And in our system of justice, even though 18 is the age of majority, courts many times can decide that a youngster who is over 13, when they're accused of murder, or 15 when they're accused of armed robbery or some other serious offenses, ought to be tried as an adult.  And so the court does wrestle.  And let me add, I feel that we're the ones least able and who are least qualified to decide who is a child, but because of the law that's what we have to do.  And it has some very dire consequences for the young people who come before us. 

John Milewski:  

Will described there, in those cases where a 13-year-old may be tried as an adult or something like that, are those decisions being driven by a sense of the competency of the person accused of the crime, or is this some get tough on crime type of movement?

David Young:  

I think it's a combination.  This is my 23rd year as a judge, and I can tell you that the pendulum has clearly swung to the right.  And we are much more in a retribution frame of mind, even as it pertains to children.  But the ultimate decision is the court's, and you balance the different factors.  And a lot of times I think it comes down to public pressure, how heinous it was, and what you think the public response is going to be to your decision. 

 I dealt with a case where a young man at 13 stole a car, drove the wrong way through the Fort McHenry tunnel in Baltimore, and burned several women alive.  And when I decided not to send him to the adult system, I can tell you, for months I felt the pressure as a result of my decision.  And it had nothing to do with his age.  It was the nature of the offense he was accused of committing.

John Milewski:  

Michael Zuckerman, back to the opening question of what defines childhood for you. 

Michael Zuckerman:  

I come at this as a historian.  And for me, the interesting thing about history is how extraordinarily various people have been.  History has a gorgeous way of getting past what we think is natural in our own society in our own time.  So to take Antoinette's point about dependency as a defining attribute of children, you go back three or four centuries in France and England, let alone in Bulgaria or Finland, and you're talking about 99 percent of the country is dependent.  Every female in England is dependent.  They're not all kids, but they're dependent.  And these definitions just keep shifting and shifting.  

It's very clear that we have in certain ways discovered children, in the last three centuries, four centuries, on a scale that was unknown to people in the past who ignored kids, who disdained kids, who left kids to their own devises.  These issues of responsibility, I can tell you stories of 17th century frats where 10-year-old kids decide they want to go to the Sorbonne.  They want to go to the university, they pick up with a little satchel of their possessions on their back, a few centimes in their pocket, and they make their way to Paris, 200 miles over land.  And their parents don't hesitate to let them do this.  When they arrive in Paris they're going to have to fend for themselves.  There is no dean of students, no dormitories at the University of Paris, and nobody thinks there is anything wrong with that.  

And the University of Paris has students who are 28 and students who are 10, and everything in between, and some beyond.  And it's all fine because it doesn't have to do with age at all; it has to do with where you are in your classical studies, how good your command of Latin and Greek is, and so forth.  What's fascinating in all of this, I think, is what a window on us our notions of childhood are. And that we reveal ourselves so stunningly to ourselves by the way we think about kids.  And I think we're coming now to a really interesting phase in which it's not only hard to define kids, but it's getting hard to see that adults aren't all that childish, too.

 [laughter] 

  And I don't think that the 31-year-old in the basement is all that aberrant.  

John Milewski:  

Let's expand on that notion, because when Stephen Morse was talking about certain competencies that become apparent at certain ages, my thought was, compared to what?  In other words, if you're judging a child's competence or lack thereof, compared to what?  Are we making an assumption that adults are automatically competent?  And so when we think about childhood, how much are we really also defining adulthood, even if we're not addressing it explicitly, or even beyond that in the case of children and the law, also defining family, what we mean by family.

Stephen Morse:

Well, let me just address the first part of that.  Virtually all human capacities or competencies are continuum concepts.  But in the law, we can't really do the kind of very precise, fine-grained individuation we might like, if we're going to do perfect justice.  So we draw bright lines.  But when we're always asking, you know, how competent is competent enough, you're right.  There is always a base rate, compared to what?  So if we look at the ability of six-year-olds to make decisions, and look at the ability of 14-year-olds to make decisions, and then look at the ability of 18-year-olds and 25-year-olds, we see a continuum.  

Now, there are obviously 18-year-olds who look like 25-year-olds, and 25-year-olds who look like 12-year-olds.  But what we're doing is we're taking averages.  We're making decisions as a society on average.  And we're drawing some bright lines.  Now, what that's going to mean is there are going to be injustices done.  But it is the nature of the beast of law that this is the way we make decisions, and have to, because we couldn't do it any other way and be at all efficient about doing it.

John Milewski:  

Where would each of you draw a bright line in regards to the question of childhood’s end and adulthood’s beginning?  Is there an age?  Is there a competency test?  How do you do it?

Antoinette Sedillo Lopez:  

I don't know that there is a bright line, but there’re assumptions that are made.  And now 18 seems to be the line that is drawn, at least in the UN convention on the rights of a child, and there are lots of places where 18 is the common number.  And I think that there are assumptions that by the time you've reached that age, you should have enough life experience so that you're responsible for your decisions.  The truth is, as you pointed out, that line is getting farther and farther back.  And so I'm not so sure, and as you pointed out, injustices can occur.  Sometimes 18-year-olds just really are not ready for having the responsibilities of an adult.

John Milewski:  

Let me share the -- I'm sorry, go ahead.

David Young:  

I'm also concerned when people talk in a delinquency context about responsibility, because it just seems to me that we have become more affluent as a culture, and we have more, and our young people enjoy more.  They don't have to work, you know.  They don't have to struggle.  So they haven't been taught responsibility.  And then they commit an action and we come in and say, “Oh, they knew what they were doing, they're responsible,” when they basically lived at home and lived a good life in many, many instances.  

They certainly didn't know the struggles of their forbearers, and now we say, “Oh, they're responsible.”  They don't know, in many instances, what responsibility is; they haven't had to plan, they haven't had to think.  And in my opinion, young people today are much, much more present oriented.  They want it now, and they don't think about the consequences.  They don't think about the past, and they certainly don't think about the future.  They live for today.

Michael Zuckerman:  

I think that's the way we've wanted it.  I think that's the way we've engineered it.  There was a time, that went on for millennia, where kids did the work of the society.  As soon as they were old enough to do anything at all, they started doing it.  That's not just in the dim past, that's not just in antiquity.  Depending on where you are; out West, in Montana, into the 19th century, you got eight-year-olds who were breaking wild horses.  You got a 13-year-old, Rubens, who was the head of the library system of Helena, Montana, at the age of 13.  And so it went.  Smoking cigarettes at age two.  It just is endless.  But I think that the modern meaning of childhood, which is truly an invention in very few places dawningly in the 16th 17th century, expandingly until it began to become normative by the end of the 19th and -- not normal, but what people in positions of power could expect as decency and morality, the right way to be.  

Kids were supposed to be irresponsible.  Kids were supposed to be spontaneous.  That's how you knew they were kids; they had fun.  Adults had a sense of obligation, adults had a sense of time pressure, adults worked, and the way in which you defined kids was that they were pure and innocent, and had to be kept from the contaminations of the world.  And the way you did that was by pulling them back from work, pulling them back from participation in the dirty jokes of society, in the adult dress of society, in the gossip of adult society, and making them live in this kindergarten, this pedagogic province, this apartheid of kids, precisely where the point of it was to separate them.  And on that separation comes the rise of the modern family, the rise of the middle class, which defines itself around those irresponsible kids.  And so we treasured, for a long time, that notion.  Lately we have begun to decide that was a bad deal.  We want some of that fun back.  

[laughter]

John Milewski:  

But historically, historically wasn't there also, just -- more myth-based societies had a culture that had rituals that prepared young people to become adults, and one argument that can be made about our culture, losing its myth-based nature, is that it's more like what the judge described, zero to 100.  You're a kid one day.  The next day you're in court and you're expected to be held accountable as an adult.

Michael Zuckerman:  

There is some of that, but I think the opposite is more true.  The opposite of that is that we've age graded, on a scale that nobody could have dreamed before.  And so we now care about all these bright lines, and we think it's inappropriate for five-year-olds to be in with seven-year-olds.  We think they're at a different developmental stage.  Nobody, but nobody ever thought that before.  And we now have very clear markers by which you can plot the life course of kids as they mature; didn't exist until the 20th century.  Even in America, kids started to work at one age, some kids started work at one age, some at another, some at another.  That didn't correlate with when they got married.  It didn't correlate with what kind of education they had.  It was all helter-skelter.  Now it's all pretty well lined up.  And we know what comes first, what comes next, what comes after that.

John Milewski:  

Let me share something with you here.  This is from a “Time” magazine article that is looking into the research of Dr. Jay Giedd at the National Institute of Mental Health.  He was the chief of brain imaging.  And here's what it says: “In light of what has been learned, it seems almost arbitrary that our society has decided that a young American is ready to drive a car at 16, to vote and serve in the Army at 18, and to drink alcohol at 21.”  Giedd says that the best estimate for when the brain is truly mature, based on his research, is 25; the age, coincidentally, when you can rent a car, which leads Giedd to conclude –

 [laughter]

  wait for the punch line – which leads Giedd to conclude,  “Avis must have some pretty sophisticated neuroscientists because they seem to be getting it right.”  

[laughter]

That raises the question, are we jumping the gun here?  Should we expand our notion of childhood?  

Panelists [in unison]:

No.  No.  No. No, not at all. 

John Milewski:  

Okay.  Let's start with you.  I got a lot of no’s on that. 

Karen Pittman:  

You're going to get a lot of no’s.  The adolescent brain research, which is slow to hit the market, but it's getting out there now.

[laughter]    

It didn't have the buzz that the early childhood research has, but it's getting out there.  And you can take it to either of two extremes.  You can take it to, you know, “They're not fully developed until 25, so let them off the hook for everything.”  “They're not fully developed until 25, therefore, we shouldn't give them permission to do anything until they're 25.”  

But clearly, what reality shows is -- you know, the examples that have been given up and down, that young people, when given responsibility and supervision -- and we haven't used that word, and we can bring it in a legal sense, but we've lost that word in a community sense -- that one of the reasons that we can put 18 and 19-year-olds in the military and ask them to perform exceptional acts, and get them to perform them well, is that it is a community that is well-supervised.  We don't just drop them -- you know, sort of air drop them and say, “Go do something.”  They're well trained.   

John Milewski:  

Some people today are arguing quite differently on that, but that's another issue.

Karen Pittman:  

We may do that, but we do it with them being well trained, with the expectations being clear, with the supervision being clear, and with the structure of the social community that they're in being clear.  What we've done is exactly what David said.  We create these, you know, basically laissez faire spaces where young people don't have responsibility.  They clearly have ability, and what we don't want the brain research to do is to suggest that young people are completely unable of doing anything until somehow they magically hit 25.   But the whole idea of development is it's going along with it.  Those adults, whoever they are, whenever they magically became adults, have responsibility for supervision and training and teaching.

John Milewski:  

Mr. Morse, this may be a good time to ask you, what is “Brain Overclaim Syndrome?”

Stephen Morse:  

Precisely what the good doctors argued in the quote you read, which is to suggest that the brain tells us anything about what the criteria should be for responsibility or competence at any point.  I assume most of the people in this room are lawyers.  What we all know is that the criteria for any competence is a behavioral set of criteria.  You know, what is the ability of the person to process, rationally, information, to make rational decision-making and the like?  And the brain doesn't tell us how good someone is or is not about that.  

The brain may develop until age 25, but it could be at age 18 people really are rational enough, which we can decide as a society.  This is ultimately a moral, legal, social, normative decision.  We can decide they're good enough to drive a car.  They're good enough to buy cigarettes.  But we're not going to let them drink.  

I mean, because after all, we look at what they do with alcohol, we make a different decision.  So my view is all this brain stuff doesn't tell us how we should live together.  Legal questions are questions of how we should live together.  And the brain scientists can't tell us that.  All they can tell us is something about the human neurocapacity, let us assume.  But when I am concerned with human people living together, actions speak louder than images.  And I am concerned with how people behave, and not what the brain shows.  If they can behave well enough for us to treat them responsibly, I say let's treat them responsibly, even though we know there is still some brain development to continue.  That's not our legal issue.

John Milewski:  

I should say that the “Brain Overclaim Syndrome” term I used is a term that you've coined.

Stephen Morse:  

Yes, it is.  And I would like to add one further thing, which has been alluded to now by many people, which is sort of the major topic for any society, is how do you socialize adolescents, especially adolescent males?  And many of the questions or the issues that have been raised recently go to precisely that; how do we socialize our adolescent males?  And that's a question that I think is crucial for our future.

John Milewski:  

Ms. Sedillo Lopez, let me ask you a question.  We'll jump around a bit since this is not a straight line, this discussion.  But Mr. Zuckerman, talking about looking at it historically, says you see a lot of changes and ebbs and flows.  What about if we look at it cross-culturally?  Is the United States standing alone on an island, or is it pretty much the same all over?

Antoinette Sedillo Lopez:  

Well, I look at those countries that have affluence and wealth, and those countries that don't.  And I think when you were talking about children working, well, there are countries where children work right now, and it's really about poverty and their experience.  But I think in this country we've created a bubble around childhood.  And we've protected them from experiences that could help them grow and could help their little brains develop.

John Milewski:  

Give me a finite example of that.

Antoinette Sedillo Lopez:  

Well, I think this is actually a cultural issue, and it's very personal to me.  I have a nine-year-old, and my mother-in-law passed away Christmas day.  And we were all with her at Christmas, and so my nine-year-old was right there, and we were blessed.  I think we were given the experience of being with my mother-in-law when she passed.  And I had so many people just express shock that I would permit my nine-year-old to be around that.  And I thought it would have been weird to shield her   

John Milewski:  

I've seen that same reaction.  Pretend people don't die.

Antoinette Sedillo Lopez:  

Right.  And I'm thinking, it's what we were doing, it's what we were going through, and it's how she's going to grow and develop from these experiences.  And so this bubble, I think, that we've created is really just demonstrating our affluence, our wealth and our distancing from things that are important.

John Milewski:  

With changing American demographics, the so-called browning of America, are we seeing a shift in the cultural views of childhood as a result of that, or is it all coming out pretty much where it's been?  

Antoinette Sedillo Lopez:  

Well, the cross-cultural issue in this country is so interesting, because I think the little quote in here talks about how the law is sort of neutral and has these minimum lines, and sort of mediates differences.  But the truth is, is there are a lot of cultural values embedded in the decision-makers that are making decisions.  And they tend to be imposing their values.  So I haven't seen the browning of America change the system at all.  I think maybe eventually it will, but now it feels like the system is imposing its notions of childhood on people.

David Young:  

I would agree with that, in that the people who are responsible for training attorneys, social workers, et cetera, tend to come from a particular viewpoint, if you will -- not necessarily a racial group, but have a particular set of --

John Milewski:  

 Socioeconomic, same law school, same –

David Young:  

When we go to law school, they take what you learn, take it out, and instill a particular set of values.  And so, when somebody’s standing before you -- it doesn't necessarily mean that because you're the same race as they are that you have the same values that they do.  In fact, many times you impose your own values.  You project them, if you will, on those people.  And you just wonder why these people aren't like the rest of us.  And I think that that happens, especially with children who go to our schools, and we say, “Well, they’ve been here long enough.  They ought to be like the rest of us.”  So I think that many times we project our own values onto other human beings, but especially children. 

John Milewski:  

Ms. Pittman, you wrote that the U.S. does not do as well by its young people as it could.  Could you expand on that idea?  What do you mean by that, because here we have been talking about almost the opposite, about coddling kids, letting them live in a bubble, protecting them to the point where we don't prepare them for adulthood.

Karen Pittman:  

Sure.  I mean, I think there are two quick points to make on that.  One is that -- and there is lots of data to back this up.  Compared to the affluence in this country, the percentage of young people who live in poverty, the percentage of young people who don't have adequate health insurance, healthcare, et cetera, the percentage of young people who either don't graduate from high school, or graduate from high school without the skills needed to be ready for college or work or life, as we have been talking about it, is atrocious.  So you have that.  We don't do as well we could.  We don't get a good return on our investment, if you want to put it into economic language.  

It's not that we don't have lots of programs and things out there, but they are really not performing at the level we would want to.  The second thing, and it speaks really to the    -- going back to how do we socialize our adolescents, and in particular, as you said, how do we socialize our young males.  We don't do as well as we could by young people, in part because there is another idea that hasn't been brought into this.  We've talked about the age of majority, we've talked about the different ages of license for when you can drive, drink, et cetera.  In this country we have a particularly punitive age of support, the age at which we stop giving you a chance.  

And that really is about 18.  And if 18 has done anything in this country, not just in the courts, but in our public policies, we basically say we're going to support you normatively until 18.  After that we assume you're an adult, therefore, any services that you need, you first have to mess up in order to get the service, and then we're really going to make sure you know you messed up every time we give you the service.  And that's not the way -- and you go to other European countries, you basically go to any of the commonwealth countries, you go to a lot of Latin American countries, the total amount of resources that they have to offer young people is less.  But there is an assumption that we were just talking about, and they get it right, that you --  

John Milewski:  

What does this say about our values?  I mean, all of you have used the word values at some point in this discussion, and what you just described is a pretty dreary picture.  When kids are below 18 we're not giving them enough support, and then at 18 we're even getting worse at it.

Karen Pittman:  

Right.

John Milewski:  

What does this say about our values?

Stephen Morse:  

I have a slightly different take on that, although it goes to values, which is this: if we ask about how kids develop capital, kids develop capital primarily through their early child rearing experiences, and through their families.  So one of the questions you asked previously was, how does the question of childhood relate to the question of family?  And this relates to the question of values.  Because what counts as a family?  What, as a society, should we be supporting, either through our tax policies or various other policies?  What kind of family formation should we be encouraging?  

Because what we know very well right now is certain kinds of family structures are better for kids on average than other kinds of family structures.  On the one hand we want to be very individualistic and we want to be multicultural and diverse and say, “Well, look, we don't want to say one kind of family is to be preferred over another kind of family.”  But perhaps some kinds of families, when it comes to child welfare, ought to be preferred.  And if that's the case, we need to have an open debate about what kinds of families we should be encouraging.  I'm not saying imposing, I'm saying encouraging, because public policy is always encouraging at the margins.  And that's the question.

David Young:  

One of the things I see, though, is that we have not kept abreast of changes in the family.  And even in the social welfare context and in the child protection world, if you will, we still cling to this notion of “Leave it to Beaver,” and Ward and June and Wally and Beaver.  And it's just not a realistic picture of families.  When families don't measure up, don't appear like that family, we say that that family is pathological, that there's something wrong with them, as opposed to recognizing that times have changed, society has changed, and we don't even encourage the extension of families.  

For example, if I were to move a child from his parents, and I place him with a perfect stranger in foster care, we pay.  If I place that child with a relative, we give them custody and guardianship and we won't pay, because we say, “Well, that's your family.  You should take care of them,” when what we're really talking about is creating a pro-Social Security blanket, if you will, for this child.  So if you can't have Ward and June, let's give the best that we can give you, but because of some of the decisions that we make about who's a family, we then decide who's entitled to benefit.

John Milewski:  

If only all families could be like sitcom families, we could solve our problems in 30 minutes and still have time for a few commercials along the way.

Karen Pittman:  

Right.  I want to just come back quickly, because I'm struck by the contrast between what you want to do to define family, and the example that you just gave us of -- forget brain research and what it tells us the brain can do; I actually want to observe behavior.  And so, why don't we have a behavioral definition of what a good family is?  I wasn't sure where you were going.  I don't want to say the family has to be -- you know --look like this: we have two kids, we have a wife at home, we have that.  We know what a good family looks like.  And we know one of the things that most quickly erodes the capacity of a family, in any kind of family formation, to be a good family, behaviorally, is poverty.

Stephen Morse:  

Absolutely.

John Milewski:  

The politics don't seem quite ripe for that type of definition of family, do they?  I mean, we see elections won and lost on gay marriage bills, which doesn't seem to be leaning toward a behavioral definition of what a family is. 

Karen Pittman:  

Well, it's true.  I mean -- but we can step away from that one, since we're sitting here talking about children.  And we can talk about not all families, but the majority of families in which there are children.  Clearly we have gay families that have children.  But let's just stay with the families that have children, and those still come in a lot of different sizes and shapes.  So if we're going to begin to ask the question of either what do we do from a supportive policy perspective to make sure that we have a family that's living up to the behaviors you would like them to have, we have room to work.

John Milewski:  

I'm sorry, go ahead.

Antoinette Sedillo Lopez

I was just going to say, I think the attitudes towards gay marriage and gay families, I think they're going to change with the new generations.  I certainly see a generational shift just in the time I have been teaching, and I have been teaching for 20 years.  Just the way the discussions go, and the attitudes of the younger people are so different.  And I really think over time we're going to adopt Karen's view that people know, they've had friends who were parts of gay families, and they just know --

John Milewski:  

More likely to judge based on behavioral than on some superficial -- 

Antoinette Sedillo Lopez

Right.  Families look a lot of different ways.

John Milewski:  

Just a point of order, here.  Howard, how close are we to audience participation time?  Ten minutes?  Okay.  Just to make sure, because one of the things I'm going to ask you to do now, in anticipation of answering some of your questions and hearing some of your comments, is just sort of association with the topic of childhood and the law.  If we go down the line -- and what are the issues, the areas of jurisprudence, the areas of public policy that jump out to you now that people should be looking at as they're trying to get a handle on how this nation is dealing with this question of childhood and the law at the present time?  And let's just mix it up and go in reverse order.

Michael Zuckerman:  

I guess my sense of this is that the issues are not preponderantly legal; that they are societal and they are ethical, and I find it absolutely fascinating that our whole discussion, as are all these discussions, is couched in terms of problems.  And that's what youth has always meant in America, is problems and risk.  Kids are always in danger of doing something wrong, of messing up, of needing chastising.  Everything that we do in the way of licensing kids to drink, to drive, whatever, is fraught with peril that they're going to do it badly, that they're going to kill themselves.  Kids are always trouble.  Kids are always problems for us.  It isn't that way in all societies.  This is our particular bend.  

In Japan, kids are promise.  Kids are positive and they're treated that way.  The notion of kids as problems is a minor chord.  It's not a dominant context for the Japanese to think about their teenagers, to think about adolescents.  The problem there is much more continuity.  There’s -- you talk about abandoning kids, but kids abandon parents at age 18, too.  That's when they're supposed to break loose.  We think there is something wrong if they don't maintain their independence, if they don't assert their autonomy.  We think that's the way to maturity.  It's always cargoed with peril and with problems.  And yet, even though we think of it in terms of problems, even though we're oriented to think of it in terms of problems, we don't solve those problems.  We don't allocate resources to it.  We put in less than almost any other society.  We do atrociously.  

UNESCO just did a study of 21 wealthy nations of the West, and not altogether wealthy.  They included Greece, they included Bulgaria; there aren't 21 wealthy nations in the West.  So even allowing for poverty and all the rest, with our affluence we come in 20 of the 21.  And it's not just in big things like homicide and suicide and things like that among kids.  It's an incredibly encompassing array of indicators, of how often you eat alone, how often you're bullied at school, what percentage of you got vaccinations; for the obvious things to get -- a million of these things that go to the quality of life.  And quality of life for kids in the US was judged superior only to Great Britain.  There is something about that Anglo-American mania for problems and for not solving them, and for not allocating resources to the things we define as problems, that is pathological.

John Milewski:  

You know, my anecdotal association with what you were talking about, I remember a childhood friend of mine -- his father, whenever we would overhear him speaking to other adults about us, his mantra was, “It's those darn kids.”  And I started to think that was our name, the name of our group.  When you look at this from the trenches of the courtroom and you're trying to figure out -- help us with this list of what the issues are.  Could you address things that we hear about, like the concept of the super predator, or a juvenile crime crisis?  Give us a sense -- are these media concoctions or political concoctions?  Or are these things you're really dealing with?

David Young:  

I think you can answer that two ways.  One, when I first went to juvenile court in 1997, everybody warned me about the super predators.  And they even defined them for me, and told me what they were going to look like.  And when I got there, much to my surprise, none of them ever showed up.  

[laughter] 

I was kind of disappointed.  On the other side, it is a fact that increasingly we see violence, and children who have engaged in violence come before the court.  But then when you look at television and you see my favorite show, “24,” and Jack Bauer is blowing up everything for an hour at a time, and when you see the money that is spent on gangster rap and clothes and promoting a particular lifestyle, I think young people are just role playing, if you will.  

They're acting out, many times, what they see.  And they don't appreciate, I believe, the wrongfulness of what they're doing.  They're going along to get along.  The bottom line, I believe, is that they want love.  And they want a network, a family.  And if I don't have a pro-social, a positive family, I'm going to go over here and get me a gang.  And so I just    I see it -- there are no super predators, but it's a fact that our young people are becoming increasingly violent.  And that's because, I believe, they're exposed to more violence.

John Milewski:  

Karen Pittman, help us with the list.  What are the things happening in the country we should be looking at in regards to this question?

Karen Pittman:  

The question of childhood and the law?

John Milewski:  

Yes.

Karen Pittman:  

I think there are things that are happening that are outside of the courts.  So I want to take law out into policy, and suggest that there are a range of things that are happening.  One thing that's happening, to go to the positives, is that it's still a weak system, but increasingly we're seeing young people actually being brought into policy.  Young people come in to court, obviously, individually, and are now allowed to speak on their own behalf.  But young people are really being brought in to actually look at the policies that we're creating and play a role.  States are creating youth councils to really advise on what those kinds of policies are looking like.  

And on the positive side, we've named individual policies sort of up and down the panel, but we're beginning to have at least at the state level -- and there is a glimmer at the federal level, and I've tried to do it once in my career, and others have tried -- to actually look across the myriad of policies that we have put in place, to look at what the cumulative impact is, or opportunity.  And that's something that's beginning to happen.  When it happens it's startling.  You can look at it simply from an age perspective, but we can also look at it in terms of supports, and responsibilities that we're either offering young people or expecting of them.  


And the last thing that I'll say to Michael's point about sort of thinking about the glass half full and young people as assets, which is usually the speech that I would give, is that when we have been talking about, you know, age of majority, and we have been talking about sort of age for license, one of the things that we have to recognize is that in pushing down the age for somebody's protection, whether it's society's or the children’s, we're not sure.  But in pushing down the age at which we allow young people to do things, we're also pushing down the age at which we allow them to be prepared, and to participate.  

So it's not just we lower the age for drinking, we also lower the age at which a young person can have a part-time job.  Or we lower the age at which they can -- so those kinds of issues come back to the basic place of this gap between when they are at least marginally ready to take on responsibility.  And let's say there is a 15-year gap between being marginally ready and being fully ready.  If we take the brain research, something has to happen in there to get us incremental policy.  So I think you asked about sort of bright lines.  I have less of a problem with us painting a bright line if we can have a reasonable bandwidth around it to allow for variation in development.  

Stephen Morse:

My beat is crime and mental disorder, so I always ask myself two questions; sort of the primary prevention question and then the tertiary response question.  So the first is, what can law and public policy do?  And I think we have to be modest and cautionary, even deflationary, in thinking how much we can do.  What can law do to intervene, to prevent people from engaging in lives of crime, and to the extent possible, from sliding into mental disorder?  And there are things we know we can do.  We know there are things that are prophylactic.  Many of them are very, very hard to attack.  

Then there’s a second question for me.  Once the problem has occurred; we have a young person, for instance, who has committed a crime, or we have a young person who is sliding into severe mental disorder.  How should we respond at that point?  How can law be the most effective tool for helping at that point to remedy what is already a problem, as opposed to being a sledgehammer that beats people over the head and makes the problem worse?  Now, one thing I think we want to do in thinking about all these problems is to be sensible and to think about what the data are.  So for example, anybody who reads the newspaper has seen that at least in some major American cities, but by no means all, there’s been a spike in gun violence in the last two years.  Okay?  Especially among young people.  

And all sorts of explanations for this have been given.  But here’s what’s true.  Although there’s been a spike, let’s say, compared to 2004, the rates are still vastly lower than they were in the 1980s.  And all the variables that were in place, like concentrated urban poverty and easy availability of guns in 2004, are still here now.  So since there were in place in 2004, they really can’t be explaining the spike.  So I’m not, by the way, making a pitch for, “Poverty is okay and everyone should own guns.”  Just the opposite.  But what we need to do is not focus on our sort of preferred [inaudible], and think that’s all of a sudden magically going to solve problems.  We need to be very data-oriented and very cautious in our approach to these very difficult problems.

Antoinette Sedillo Lopez:

Well, I think the biggest problem I see is poverty.  And the problem is the legal system isn’t equipped to deal with the underlying issue of poverty, so the law is just unable to respond adequately to poverty.  So what does the law do?  Well, the law has been thinking a little bit about how to give children a voice. That’s been the theme, right?  Empowering children. How do you empower children?  You give them the voice.  And I’ve been thinking a little bit about that in our clinical program, and sort of observing the ways in which children are given a voice, and I’m thinking that sometimes empowering children by giving them the voice can actually harm them.  

And so that’s another thing to think about.  For example, in domestic relations cases, some people said, and I agree with this, that giving children a voice about which parent to live with can be a Sophie’s choice, and can really hurt the child because the child is forced to choose between two individuals that the child obviously loves or cares about.  So the problem is, is you really want to find out what is in the best interest of the child and what the child really thinks, but you want to do it in a sensitive way that empowers the child, but doesn’t harm the child.  So I’ve been thinking about --

John Milewski:

Isn’t there just unavoidable tension here between empowering kids and protecting?

Antoinette Sedillo Lopez:

I think -- that tension is what I’ve been thinking about a lot.  And so I think -- but it’s an interesting response, that the law is thinking about giving children a voice, where I think really the problem is our social policy doesn’t share resources.  We’re such an affluent society, and we have such disparities and inequality.  

Michael Zuckerman:

This is delicate.  I’m not sure that it’s going to be persuasive, but I want to reiterate that we have a sense that kids are problems.  And that means that we get to inevitable tensions like empowering them but protecting them, and things like that.  Those aren’t, I think, inevitable tensions.  They’re tensions if you define the situation the way that we define the situation, which is trusting kids to begin with, which is one of generational antagonism to begin with.  The truth is that kids don’t like their parents all that much, parents don’t like their kids all that much.  I wouldn’t presume all that love for both parents that you’re talking about.  The evidence of our popular culture is so overwhelming, that –

Antoinette Sedillo Lopez:

That’s disappointing.

Michael Zuckerman:

-- kids don’t like adults and adults don’t like kids.  Well, you know, as you bring this up -- I’m sorry, go ahead -- that if you trust kids -- I spent a year living in the Netherlands, and spent a lot of time working with a guy who works with kids in schools and in gangs and all over the place.  And he has done all kinds of stuff with the support of the national government, major programs going all through the Netherlands in which they invite students or they invite young people, students or not, to talk about their neighborhood problems, their school problems, to be empowered, if you will, but from a standpoint where they’re not treated at the age of 10 or 12 as ignorant, in need of supervision, but as informed and knowledgeable about their situation.  

And people listen to them and discover in an open community forum where kids are mobilized in numbers that the kids know things that the grownups don’t about the community, and in fact, the policy which is eventually developed for the school or for the neighborhood or for the town is crucially formed, sometimes centrally formed, by what came from a bunch of 11-years-olds or a bunch of 16-years-olds. And that comes of trusting your kids instead of suspecting your kids.  And I think we don’t trust our kids.

David Young:

I said in a conversation earlier that one of the things I’d love to see is more attention devoted to alternative dispute resolution, and teaching our children conflict resolution, because there’s not a legal remedy for every wrong.  And we just get case after case where two kids aren’t getting along in school, and the school police are called.  In Baltimore, 40 percent of the arrests are by the school police.  And the schools have zero tolerance. And so we’re being overrun by cases where even if you sat there and listened to them for hours, there’s no remedy for what happened.

John Milewski:

Well, you’re describing the limits of the state to mediate family --

David Young:

But you’re asking what’s on the horizon?  Teen courts are on the rise. Community conferencing where the community comes together and resolves their disputes.  And I just think we need to encourage more of that to convince people you’re part of a community.  And the court can’t solve every problem.

John Milewski:

We want to take some of your questions and comments now, and there are microphones being passed.  I’m not sure -- okay, here’s Tracy in the back with a microphone.  We’ll try to go side-to-side.  Here’s a microphone here with Jim.  And let me tell you the ground rules for asking a question.  One is, please stand when you ask your question, identify yourself.  Don’t make a speech; ask a direct question.  It will be really helpful if you can direct your question to one of the panelists versus just having everyone answer, because then we can get to more questions.  And the other thing is, hold on to the mic until we go to the next question, in case we want to come back to you.  Right here, Jim.  Here’s a woman to start us off.  Could you introduce your --

Suzanne Spaulding:

I’m Suzanne Spauling, chair of the Advisory Board of the ABA Standing Committee on Law and National Security.  But I’m asking this question as the parent of a high school student.  I’ve been struck by the lack of really conversation about the role of parenting, and would rephrase Mr. Morse’s question about what can the law do, to ask what should the law do, picking up on limitations, perhaps.  And specifically, I’ve been thinking a lot as we’ve been listening about the drinking age.  And, you know, that it reflects perhaps a mistrust of children, but it really as much reflects a mistrust of parenting.  And why shouldn’t the law perhaps step out of that and leave that decision to parents to work out with their children?

John Milewski:

But the decision you identified -- what age --

Suzanne Spaulding:

When to let their children drink.

Stephen Morse:

The short answer to why the drinking age was increased to 21 in most states that had it at 18 was -- you can look very carefully at the data, and as you lower your drinking age, your auto accident rate and especially your death rate goes way up.  And so, between giving the parents the autonomy to control the drinking of their children, and thinking about who’s safe on the highways, I think most state legislatures made the decision, and the federal government, that in fact we ought to raise it to 21 because the data are just really clear that when you lower the drinking age to 18, auto accident rates go way up and that is a very, very dangerous thing for the population generally.

Antoinette Sedillo Lopez:

I was just going to say when Michael was talking about we don’t trust our kids, I was thinking -- so it was interesting you picked up -- we don’t trust our parents, the parents in the community.  And in some of those cases, probably, that’s okay.

John Milewski:

With good reason. Provocative question.  Please don’t ask it in front of my children, okay?  

Stephen Morse:

You asked a broader question, which is are there kinds of families in general -- assuming that it’s behaviorally based, but holding the behavioral base constant -- are there families that are more likely to provide those kinds of behaviors to their kids than other kinds of families?  And I think there, for instance, are very clear data right now that two-parent families are in general better for kids.  Not always, not everywhere, but better for kids in general, on average.  

Karen Pittman:

And I would answer the question in a couple of ways, but quickly, the first is that I think we have ages for drinking, driving, et cetera because young people don’t only grow up in families, they grow up in communities, in schools and other institutions that meet a norm.  And that needs some quick way -- without polling every family and having a conference -- that says, “How are we going to establish this?”  If we really were in a tight knit community where everyone knew each other and we had the opportunity to do that, we could establish that.  The second thing -- and it doesn’t go to families, not necessarily.  Yes, there are some families where we should have the laws there.  

The second thing is that I think increasingly -- and it doesn’t sound like it’s in your case, but I think increasingly we have families that rely on the law as a crutch for parenting.  You can’t do it because the law says you can’t do it.  And so I don’t know which way it would go if we actually took a vote from parents whether they would want the law taken away or they want to use that, because that’s a bottom line that is drawn that they can point to, but they don’t have to draw it through relationships.

Michael Zuckerman:

That’s great, because that’s what I wanted to say anyway. tthat yes, there are statistics that show that auto accidents decline when the drinking age rises for adolescents.  But that’s not the only kind of statistic.  That’s not the only cost.  That’s not the only benefit.  So when you have a law that stands in for parents, what you’re fostering is parental abdication.  And that’s a cost to the society.  When you have a drinking age of 21 -- I live in a neighborhood which is totally Drexel University students, and a handful of the rest of us.  There can’t be more than one out of every 10 of them who are over 21.  They drink like fish all weekend long.  

[laughter]

We pay the price for it all the time.  I think that one of the costs of that drinking age is alcoholism, is youth alcoholism on a scale unknown in countries that don’t have drinking ages.  And most of all, I think the cost is the adversarial relationship that’s created between the law and the kids.  And they understand that the law is against them rather than for them.  The law is in their way rather than fostering their growth and development.  Drinking is part of coming of age.  Drinking is part of maturing.  And they have to do it against the law, outside the law, running risks of getting caught, and it’s a bad situation.  And we make it worse by raising the drinking age.  

David Young:

One of my concerns about the involvement of the courts and the government in families’ lives is we don’t do any -- we bring the child into the system and we do very little to empower that family.  And once the child is removed, it’s almost like we say, “Okay, I’ve got your child now.  You do whatever it is you need to do to get them back,” instead of -- we don’t do enough to empower the families so that the child can return and it can be a smooth transition.  And so I’m always afraid that I’m building a permanent barrier between this family and this child.

John Milewski:

Speaking of forms of dependency, is there anyone here from the “Philadelphia Inquirer?” I see your lead: “Zuckerman says Drexel Students Drink Like Fish.”  Somehow we segued into marine biology here.  I don’t know.  Karen?

Karen Mathis:

Thank you.  Karen Mathis.  And my question goes to an earlier comment about the number of adolescent men and how they’re being raised, and how they’re being socialized.  We have seen statistics that indicate that the fastest growing group of adolescents who are involved in the juvenile justice system are adolescent girls of color.  And at least from what we’ve found it seems that that increase is going to have in some ways the same kind of effect as adolescent boys being in the juvenile justice system. But actually, it’s going to have different, and perhaps some other long lasting effects.  One example -- and then I’d like you to comment on it in general.  

If you have a young mother, 14 or 15-year-old mother who is being sent to juvenile hall and then into the criminal system, possibly for a violent crime, you are tearing apart in some ways the fabric of a community that did exist, where that mother was there to raise the next generation, and in fact, there are a lot of statistics indicating that grandmothers are now raising little children and they’re saying, “Enough, I don’t want to.”  And we’re increasing the number of kids in foster care.  So the issue I’m asking you to look at, which I didn’t hear any of you talk about, were adolescent girls of color who are coming into the system in increasingly large numbers, typically through status offenses, but then winding up being adjudicated and getting into the system.  

David Young:

I can tell you that the system is just totally unprepared to address the specific needs of girls.  We have a project now we’re working on that says addressing the needs of girls is more than painting it pink.  And that’s what we’ve done. The 23 years I’ve been a judge, we’ve just painted the cell pink and said, “We have programming for girls.”  We’ve paid precious little attention to the fact that they have a very, very different set of needs; that many, many times when girls commit delinquent acts, it’s as a result of these other traumas.  And most of the kids who come into the system have experienced trauma, but there’s a very, very different set of traumas experienced by girls.  We have virtually no treatment facilities, if you will, in Maryland for girls.  We have one detention facility in Laurel, crowded to the hilt, antiquated, and it’s horrible.  And if you ask me what the greatest need is, it’s right now, to pay more attention to what’s going on with our female population.

John Milewski:

Who’s next?  Yes, ma’am, go ahead please.  Do you have a microphone?  We’ll get one right over here.  Jim to the rescue.

Michelle:

Hi, good evening.  My name is Michelle, and I’m a student out of Baltimore.  And my question is directed to Judge Young, and the backdrop of the question can be answered by Ms. Pittman and also to Mr. Zuckerman.  The arrest that happened a few months ago, a month ago, about the seven-year-old boy who was arrested --

David Young:

Riding his bicycle on a sidewalk was the offense.  A motor bike. 

Michelle:  

Right, right.  And so of course there was quite a bit of outrage in the city, but when I read the article I guess my concern was, what was the disconnect?  Why would the police officers feel there’s a disconnect somewhere, to arrest someone so young?  And if it’s being done at seven, how much lower will it go before there’s a stop put on it?  And maybe, socially and historically, maybe that has to do with our view of children.  But Judge Young, I would like for you to start.

John Milewski:

You know, and  the question you ask, Bob Herbert wrote about that in the “New York Times.”  I’m guessing most of you saw it.  There’s an excerpt in the program, and Herbert’s conclusion is that we are taking what was ordinary childhood behavior and turning it into criminal childhood behavior.  

David Young:  

Don’t ask me to justify the actions of that police officer.  And I think that many times what happens is rather than focusing on the individual child, they see a set of behaviors, and the policeman’s are programmed to say that’s illegal conduct.  And they’re under a great deal of pressure to bring offenders to justice, and I think that he thought he was doing the right thing.  It’s clearly a question of poor training, because if the officer had been properly trained he would have known that at seven years old he couldn’t even have been charged. 

John Milewski:

And the mayor apologized, correct?

David Young:

Yes.

John Milewski:

But I guess then the question is, is this an anomaly?  Is it something that’s not even important, or does this illustrate something else that’s happening?

David Young: 

I just think it’s part of our shift of getting tough with lawbreakers.  And now not only that, we’ve had instances of kids in elementary school who carry plastic knives to school who are charged with not carrying a deadly weapon, but a weapons violation because they’re carrying a plastic knife to school.  And I think that the pendulum has just swung completely to the other side, and people are saying, “We’ve got to get tough on law breakers.”  And rationality is pretty much gone out the window.  

John Milewski:

Everyone wants to weigh in on this, clearly.

Antoinette Sedillo Lopez:

We’re doing a study in New Mexico, and this relates a little bit to your question about disproportionate minority contact with the system.  And one of the things that they’ve found is police officers, seeing that seven-year-old who was white, would take him home to his parents.  And seeing that seven-year-old who was not white, wouldn’t. 

John Milewski:

Does the race of the police officer factor into that?

Antoinette Sedillo Lopez:

No.

John Milewski:

No, it’s the same?

Antoinette Sedillo Lopez:

No, which is really disturbing.  And the study hasn’t been completed, and we don’t know, I mean, whether this was going to end up being statistically significant.  Right now it’s anecdotal, so we’ll see whether this is validated.  But just hearing the stories, like the story in Baltimore, is really disturbing, and something I think we need to think about.

Stephen Morse:

It is disturbing, but let me inject for a moment just a skeptical notion first.  I mean, what we know often happens is the police are the first level social service agency.  And so the question I would want to know in this particular case is, was this a neighborhood cop who knew the kid, maybe knew the kid’s family, knew the kid’s situation?  And who thought, all things considered, is this maybe the best way to get the kid into services?  Now, as the judge has said, there aren’t many services that are going to be very much available, but before we sort of, you know, rise up in arms and say, “Oh my goodness, we’re criminalizing seven-year-olds,” I would really like to see data that there’s a lot of that going on other than in sort of the social service context.

John Milewski: 

That’s what I’d like to know.  Is this some --

Stephen Morse:

I don’t know of any evidence for it as a general matter.  What many of the questions have raised for me is the following sort of question.  I mean, I hear the story about a 14-year-old or 15-year-old mom going to prison for a status offense, or going to juvenile detention for a status offense, and I say, first of all -- we can ask an earlier question.  What have we done as a society to give her every chance not to get pregnant when she’s 14 or 15 years old?  What life chances does she have, as opposed to waiting until she was somewhat older before she had her first kid?  What’s her chance that she’s going to finish high school?  What’s her chance that she’s going to get all the human capital she needs?  Then, once we get -- or why are kids carrying guns to school these days?  

Why is there a greater -- let’s solve it with guns or solve it with violence in our youth culture.  Why are kids carrying plastic knives to school at allegedly rates greater than previously?  Those are the primary questions we should be asking.  Then we want to say, okay, we’ve got a situation we’d rather not have; a 14-year-old mom who’s having trouble managing in our society.  What can we do, really, to help her?  And what is available for her?  And it sounds to me tragic that the only think we can think of to do is put her in juvenile detention.  That seems to me tragic, but I want to know, why is she there in the first place?  And that’s something we’re not addressing sufficiently.  

John Milewski:

Quick comment, and then we’ll go to another question.

Karen Pittman:

I think it probably is an anomaly.  I’m going to hope for a while that it’s an anomaly.  But I think you’ve raised an important question. And I think several of the questions that have been raised sort of come to the same place.  You know, there’s the saying, “if all you have is a hammer, everything becomes a nail.” And increasingly, the hammer that we have is law and the legal system and police.  That’s what shows up first from any vantage point. And it shows up because we have, in this country -- it’s not just that we mistrust kids, we mistrust families.  We especially mistrust poor families and poor families of color.  We really don’t believe people are going to do the right thing.  We’re not willing to give them the benefit of the doubt.  

Therefore, we’re going to go there first.  I spent a year and a half as a director of the president’s Crime Prevention Council in the Clinton Administration.  And I had secretaries sitting around the table. We were perfectly ready to put in place graduated sanctions and all these wonderfully enlightened things.  But when we went out and did focus groups, the comments that you got from people were basically, “If you can’t assure me 100 percent that the young person that you send off to, you know, social services, or you send them into a youth program, that they’re not going to come back on the street and hit me over the head or shoot me, I want them locked up.”  

And then of course, that opinion varies with race and class.  And so we had skirted around it.  But the issue of what it takes to actually have family and community responsibility and community created inside the schools and other institutions -- until we want to really rebuild that, we’re going to use law inappropriately.  And we’re going to use the legal system inappropriately. 

Michael Zuckerman:

I want to say exactly the same thing, but with a different -- with an exactly opposite slant on it.  I think that it is absolutely the case that we mistrust poor families, mistrust other races, mistrust other religions, and we always have.   The child-saving institutions, the orphanages, the asylums, back to the 19th century when they were being created, were always an imposition of the affluent Protestant elite on everybody else who didn’t live the way they did.  And who got put into those institutions were the kids of the poor or the kids of Catholics, the kids of everybody deviant.  And I think with regard to -- we’re not one country.  We’re just not one country.  And there’s one set of rules for what we feel about black families and Hispanic families and poor families, and there’s another set for the rest.  

And I think that for affluent white families, we actually feel too much trust in families.  And I think families have exemptions, families have immunities.  We just don’t want to get involved; it’s none of our business.  I will keep myself behind my walls, you keep yourself behind your walls.  As long as you don’t hurt me, we each go our way.  And that seems to me exactly the default of community, exactly the default of citizenship in which we resort to the law, in which we resort to the police.  And I think that’s the only way that it’s not an anomaly; that we’re a lot readier to resort to the police and the law because we’ve failed to be able to maintain any kind of civic consciousness.  

John Milewski:

Stephen, I see you jumping out of your seat.  Short on time.

Stephen Morse:

If the alternative is that the government tells us how to run our families and how to run our lives, that comes into enormous tension with a lot of very fundamental political and moral legal presuppositions that we have as a society.  There’s an inevitable tension.  

John Milewski:

One more question we have time for.  Who’s got it?  Tracy, you’ve identified someone in the back of the room.  Thank you.

Donna Scheeder:

Donna Scheeder, Law Library of Congress.  You’ve talked a lot about family responsibility, and yet I’m struck about how many times we’ve talked about kids in schools, and kids do spend a lot of time in school.  So my question is, what are the opportunities between the legal system and the public education system to maybe make some inroads on some of these problems?  Where are the partnership opportunities?

John Milewski:

I’m sorry.  The second part, the last sentence?

Donna Scheeder:

Where are the partnerships, the opportunities for public education and the legal community?

John Milewski:

Okay, what are you aware of?  Anything in this regard?

Antoinette Sedillo Lopez:  

Gosh.  Teachers aren’t social workers.  I don’t know.  I think right now we’ve been hearing a lot about “No Child Left Behind,” and what that’s done to the schools.  What I think is really, really ironic is President Bush talking, you know, working on “No Child Left Behind,” pushing it, but then refusing or declining to work on the convention, on the rights of the child.  And I just think there’s a disconnect there.  I think the expectations, at least in our government right now for schools, are very, very limited for what’s supposed to happen.  

I think No Child Left Behind defines it.  The children are supposed to perform at a certain academic level, and that’s the function of the school.  And so we really haven’t been looking creatively, looking at schools as potential places where children can grow and develop as artists, as dancers, all of the things that people can become.  It’s such a tragedy.  But I think that obviously school is a place where we could do more; we’re just not.

David Young:

One of the things that amazes me is when I grew up, you had to take civics, you had to learn what it meant to be part of a society.  Now they don’t have civics.  Then we said we want kids to be productive, but we don’t want them to work.  So it just seems to me that we’re not sure as a society what it is we expect of our young.

John Milewski:

If nothing else is clear tonight, that is.  

David Young:

And if it’s not clear to us, it certainly can’t be clear to them.

John Milewski:

Correct.  Absolutely.

Stephen Morse:

In terms of the public schools, there seems to me two questions, one of which, or perhaps both of which law cannot do a whole heck of a lot about.  First, do kids come to school learning-ready?  When they enter the public school system, do they have what human capital five-year-olds, four-year-olds need to begin to actually take advantage of the school process?  And what I think is probably unfortunately true is that too many kids don’t come to school ready, and the schools aren’t very good at making them school-ready.  

Then the second question is, once they’re in school, we have to be really sort of devilishly clever about figuring out what really works.  And many of the old nostrums about what’s really going to make for good learning have now been shown by lots of good empirical studies not to be that effective.  Some things that are surprising, for instance -- the incoming Dean of the Penn Education School just said that one of the leading factors predicting success in the classroom is the verbal IQ of the teacher.  Now that’s a surprise.  But if that is true, then that suggests a different sort of set of policies for how to make the schools work better.  

John Milewski:

Karen, go ahead.



Karen Pittman:

If your question was, do we have concrete examples of where either individual schools are working with law enforcement and/or working at the legal level to bring these things together, the answer is yes.  We have individual examples, lots of them.  We have some examples of systems in communities where the school district, from the superintendent and the police chief, have actually worked to figure out how to keep good people in school.  You have examples of where the school police really are, you know, the Metropolitan Police.  

But they are doing it not with badges, they’re doing it from a community police model.  We have examples of where young people are learning civics, but they’re learning in a new way through youth law and street law in ways that are much more interactive.  We have lots of examples.  We don’t have enough of them.  We don’t have enough of them at scale, but I wouldn’t want us to end the conference suggesting that we don’t have partnerships going on between schools and police that are really focused on getting kids to stay in school in productive ways, not punitive ways.

John Milewski:

We are just about out of time, but I want to ask one very quick question to Mike Zuckerman.  And I’ll limit you to about 30 seconds on response, and I apologize; one of those artificial things we need to do.  But your role has developed here in the discussion as the historian who comes in and looks at the big timeline of the things we’ve been talking about.  And so I’m sitting here wondering, of all the things we’ve been talking about, how much of it is timeless, and this is just the modern version of it?  Or how much is actually different?

Michael Zuckerman:

It’s always different.  We’re always inventing ourselves.

John Milewski:

Any timeless stuff in here, that the terminology changes, but the situation is the same?

Michael Zuckerman:

I guess Americans just keep fighting over the same things, which are different from what Japanese or Dutch do, but there’s a remarkable recurrence.  We just keep treading the same treadmill.

John Milewski:

Okay, well thank you.  And let me say that you know, the polite thing for a moderator to say is “I wish we had more time.”  But you know, sometimes you’re looking at your watch and you don’t really mean that.  I have to tell you, I really wish we had more time.  They’ve been great, haven’t they?  

[applause]

Now I want to bring back to the podium the president of the American Bar Association, Karen Mathis.  Karen?

Karen Mathis:

John, I think you can tell that we have assembled a tremendous resource here this evening.  And I would like to thank you all very much on behalf of the American Bar Association.  I know that there are at least two people on this panel who are from Pennsylvania.  And I’m wondering Mr. Historian, if you know that there are still three states in the United States that do not require children to start attending school until the age of eight?  And one of them is Pennsylvania.  

So there are things that perhaps we still have yet to understand and know about this issue.  I know that I’m looking forward to plumbing the depths a little more with each of you.  I hope that you will join me in thanking the partners who have helped the American Bar Association stage this incredible evening.  And please, again, thank John and all of our panelists.

[applause]

[end of transcript]


