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1 am Barbara Matia of Scottsdale, Arizo-
na.

The only thing worse than having rheu-
matoid arthritis yourself Is learning that
your daughter has rheumatoid arthritis as
well. My daughter's story and mine parallel
one another, only I did not learn of Dr.
Brown's treatment program, which is based
upon the infectious theory of rheumatoid
arthritis, until my adult life and until after
I was bedridden with arthritls. My arthritis
beganl a5 & very young ¢hild with my first
flare beginning in my jaws. I had all the
symptoms which Dy, Brown believes are a
part of rheumatold arthritis—pain, weak-
ness, fatigue, anemia, lack of memoty, in-
abllity to concentrate, irritability and de-
pression. My mental acuity was affected.

I truly lived a half life, yet no doctor was
able to dtagnose my disease. It was not until
my daughter’s birth that I was diagnosed as
having severe rheumatoid arthritis.

Two years ago I took my daughter to the
pediatrician because she had not been feel-
ing well for some time, The doctors thought
my daughter might have mononucleosis,
valley faver or arthritis, but nothing showed
up on her blood test, even after several
tests. However, her symptoms persisted and
ghe developed nodules on her wrist. To my
pediatrician’s credit, he was more than will-
Ing to send her bleod work to Dr. Brown at
the Arthritiz Institute in Arlington, Virgin-
ia. Dr, Brown called me several days later to
tell me that Bethany had active rheumatoid
srthritis. If it were not for my having the
disease and understanding all of the symp-
toms, Bethany's arthritis might not be diag-
nosed today. She was in the hogpital at this
tims last year for her flrst treatment with
intravenous antibiotics, followed by oral
antibiotics at home,

All of her symptoms have improved. She
is alert and feeling much better rather than
Just coping with life.

Bethany's and my story are not unique. I
cannot begin to tell you how many patients
are sent to the Arthritis Institute who could
not be diagnosed by their physician or rheu-
matologist.

There are two significant questions that
cen no longer be left unanswered because
the answers to these questions could bring
heope to the 37,000,000 arthritics in our
country.

First, what is Dr. Brown doing to detect
rheumatpid arthritis that permits him to di-
agnose It earller than the diagnoses
achieved through the standard blood tests
for rheumsatoid arthritis? One test he uses
that is not used elsewhere 1s & mycoplasma
antibody test. A positive mycoplasma anti-
body test Indicates that appreciable levels of
mycoplasma are present, Under Dr. Brown's
theory of the disease, appreclable levels of
mycoplasma would suggest that rheumatold
arthritis is developing. The fact that these
early diagnoses are later confirmed by the
more widely used tests for rheumatoid ar-
thritis would in itself suggest a connection
between mycoplasma and rheumatoid ar-
thritls. But whether or not this is the case,
the test has proven to be a reliable early in-
dicator of rheumatoid arthritis.

The second question that ean no longer be
left unanswered is why, if the antiblotic
treatment program is so signifieant that {t
allows the arthritic sustained control and
even a reversal of the disease, Is the treat-
ment program not spreading across our
country like hotcakes? It is because the
gource of the infeetion has not been con-
flrmed. And there are very definite reasons
why this has not happened.
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First, while Dr. Brown isolated the myco-
plasma organism In 1937 and has done so
intermittently since then, the isolation of
the organism on a regular basis is difficult.
It {5 also hard to grow in culture or to dem-
onstrate on a regular basis outside of the
body. Therefore, it will take years of fur-
ther research to fully understand the work-
{ngs of the infectlous agent.

Second, the discovery of cortisone blocked
the infectious theory for decades. Everyone
thought the cure was at hand, Years of re-
search went into purifying cortisone to try
t0 ¢liminate lts terrible side effeets. It has
since been discovered that cortlsone blocks
the body’s immune system reaction but does
nothing to stop the progress of the disease.
But all those years were lost.,

Third, while Interest in the Infectious
theory returned in the late 1960's, that in-
terest was snuffed ouk as & result of the
Boston Study of tetracycline as a treatment
for rheumatold arthritis. Although it s ac-
knowledged today that the study was im-
properly formulated, the study showed no
effect from the tetracycline and the medical
¢community has been reluctant to revisit the
infectious theory ever since,

Finally, because of lack of funding for re-
gearch into the infectious theory for the
reasons et forth above, Dr. Brown pursued
the treatment program for the disease
based upon his belief that the cause was an
infectious agent.

Therefore, while Dr. Brown has an Impor-
tant lead that an infectious agent ts the
cause, most rheumatologists refuse to try
the antibiotic treatment program where the
infectlous agent Is not confirmed even
though they will glve cortisone and other
“gecepted” remedies before any cause Ia
confirmed.

Dr. Brown's fifty years of research and
clinical experience make him the most
knowledgeable doctor in the country today
with respect to the infectlous theory of
rheumatoid arthritis. Dr. Lawrence Shul.
man, Director of the new Arthritis Instituté
of the National Institutes of Health, has
said “Dr. Brown has made his mark with
the antibiotic treatment program.” While
that statement represents significant
progress, there has stlll been no action to
make the antiblotic treatment program
available to the nation'’s arthritles.

In 1983, when I first testifled before this
subcommittee, I quoted to you from a 1972
statement of the then head of the NIADDK
that “heartening progress was being made
in determining the cause of rheumatoid ar-
thritis.” Four more years have gone by and
from the standpoint of the rheumatoid ar-
thritic, nothing new has been offered them
except methatrexate which ¢an have results
worse than the disease, Four times this sub-
committee has asked the NJADDK to take
positive steps to explore the antibiotic treat-
ment program of the Arthritis Institute.
Twice during that period the NIADDK
turned down & grant application to fund a
clini¢al trigl of that program.

After the experlence I have had with my
daughter, I am convinced now more than
ever that the arthritic does not have to live
a half life and that » treatment program to
return the other half of life to the arthritic
is currently available. This subcommitee can
make the difference!

Thank you very much.

Mr. Chairman, Members of Congress and
Staff:

1 am Bethany Matia and I am 12 years of
age.
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What is arthritis? Who gets arthrit{s?
How do you know when you have arthritis?
15 thete a cure for arthritis?

Since my mother was in bed sick with ar-
thritis when I was learning to talk, one of
my early questions was will I get arthritis
when I grow up?

The question was answered for me last
yvear when I was diagnosed as having active
rheumatoid arthritis. I have been hospital-
{zed twice during the year.

When my mother took me out for ice
cream and told me I had arthritls, I didn't
believe her, The symptoms are hard to un-
derstand. No one wants to be different. I
always thought 1 had a headache, the flu
and that I was just tired. I slept most days
after school and I was not able to handle my
school work in fifth grade. 1 have heen
treated with nothing but antibioties this
vear. My symptoms have all lmproved and
50 have blood tests as well as my school
grades.

My disease would not be diagnosed if it
weren’t for iny mother and for Dr, Brown, I
hope that my visit today will interest you in
the infectious theory for arthritis, #0 that
we can help all the children that are In the
early stage of arthritis and don't even know
they have the disease.

Thank you very much.

NOMINATION OF ROBERT BORK

Mr. EENNEDY. Mr. President, I
oppose the nomination of Robert Bork
to the Supreme Court, and I urge the
Senate to reject it.

In the Watergate scandal of 1973,
two distinguished Republicans—Attor-
ney General Elliot Richardson and
Deputy Attorney General Willlam
Ruckelshaus—put integrity and the
Constitution ahead of loyalty to a cor-
rupt President. They refused to do
Richard Nixon's dirty work, and they
refused to cbey his order to fire Spe-
cial Prosecutor Archibald Cox. The
deed devolved on Solicitor General
Robert Bork, who executed the uncon-
sclonable assighment that has become
one of the darkest chapters for the
rule of law In American history.

That act—later ruled illegal by &
Federal court—is sufficient, by itself,
to disqualify Mr, Bork from this new
position to which he has been nomi-
nated. The man whe fired Archibald
Cox does not deserve to sit on the Su-
preme Court of the United States.

Mr. Bork should also be rejected by
the Senate because he stands for an
extremist view of the Constitution and
the role of the Supreme Court that
would have placed him outside the
malhstream of American constitution-
al jurisprudence in the 1960°s, let
alone the 1980's. He opposed the
Public Accommodations Civil Rights
Act of 1964. He opposed the one-man
one-vote declsion of the Supreme
Court, the same year, He has said that
the Iirst amendment applies only to
political speech, not literature or
works of art or scientific expression.

Under the twin pressures of academ-
ie rejection and the prospect of Senate
rejection, Mr. Bork subsequenily re-
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tracted the most neanderthal of these
views on civil rights and the first
amendment. But his mindset Is no less
ominous today.

Robert Bork’s America is a land in
which women would be forced into
back-alley abortions, blacks would sit
at segregated lunch counters, rogue
police could break down citizens’ doors
in midnight raids, schoolchildren
could not be taught about evolution,
writers and artists would be censored
at the whim of government, and the
doors of the Federal courts would be
shut on the fingers of millions of citi-
zens for whom the judiciary is often
the only protector of the individual
rights that are the heart of our de-
mocracy.

America is a better and freer Nation
than Robert Bork thinks. Yet, in the
current delicate balance of the Su-
preme Court, his rigid ideclogy will tip
the scales of. justice against the kind
of country America is and ought to be.

The damage that President Reagan
will do through this nomination, if it
is not rejected by the Senate, could
live on far beyond the end of his Presi-
dential term. President Reagan is still
our President. But he should not be
able to reach out from the muck of
Irangate, reach into the muck of Wa-
tergate, and impose his reactionary
vision of the Constitution on the Su-
preme Court and on the next genera-
tion of Americans. No justice would be
better than this injustice.

Mr. President, I ask unanimous con-
sent that a statement by Benjamin L.
Hocks and Ralph G. Neas of the Lead-
ership Conference on Civil Rights op-
posing the nomination may be printed
in the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT OF BENJAMIN L, Hooxs, CHAIR-
PERSON, AND RaLPH G, NEAS, EXECUTIVE D1-
RECTOR, LEADERSHIP CONFERENCE ON CIVIL
RicHTS

There 15 no question that a very substan-
tial majority of the civil rights community
will strongly oppose the nomination of
Robert Bork to be Associate Justice of the
United States Supreme Court,

The confirmation of Robert Bork, an
ultra-conservative, would dramatically alter
the balance of the Supreme Court, putting
in jeopardy the civil rights achievements of
the past three decades. Well established law
could overnight be substantially eroded or
overturned,

This Is the most historlc moment of the
Reagan presidency. Senators wlll never cast
& more Important and far-reaching vote.
Indeed, this decision wlll profoundly influ-
ence the law of the land well into the 21st
century.

NOMINATION OF ROBERT H.
BORK TO THE SUPREME COURT

Mr. DOLE, Mr. President, I heartily
support the nomination of Robert H.
Bork to the Supreme Court.
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It is apparent, already, that Judge
Bork’s nomination will come under in-
tense scrutiny—as well it should, For a
Supreme Court Justice fllls a critical,
pivotal role in the balance of power
between the three branches of Gov-
ernment. And the men and women
who serve on the Court must meet the
highest standards of judicial compe-
tence and Integrity. I don’t know of
anyone who doubts Judge Bork’s
qualifications.

There are some who will try to turn
the confirmation of Robert Bork into
a political debate—an ideological
debate, But that is not what the Sena-
tor’s role is, We have a constitutional
responsibility to advise and consent,
but that should be based on judicial
qualifications, not on whether or not a
prospective justice tilts the Court one
way or the other, philosophically.

Bork, is a former Yale Law School
professor, and is widely acknowledged
as one of this Nation’s foremost legal
scholars, Plus, having served 4 years as
Solicitor General and 5 years on the
Federal court of appeals, he has
hands-on experience in the day-to-day
workings of the Court.

Mr. President, I hope we will all
think carefully before we make a deci-
sion about this nomination—it is a
very, very significant one. And we
should make our judgments on the
right grounds—the litmus test should
be the correct one—whether this
nominee is qualified and could be
qualified and serve on the Supreme
Court of the United States, and I be-
lileve that he is highly qualified, emi-
nently qualified with Impeccable cre-
dentials.

THE UNIFORMED SERVICES UNI-
VERSITY OF THE HEALTH SCI-
ENCES

Mr. WARNER. Mr. President, on
May 18, 1987, the Uniformed Services
University of the Health Sciences
graduated its seventh class since the
founding of the school. This class con-
sisted of 155 uniquely trained uni-
formed medical officers of the Armed
Forces, and marked the continued
growth of the university as a national
resource for quality health care and
{nedical readiness of our armed serv-
ces.

I wanted to apprise my colleagues of
this milestone, as well as the progress
being made by the university, In addi-
tion, this commencement was an espe-
cially meaningful one in light of the
fact that President Reagan was the
commencement speaker. I would ask
unanimous consent that the Presi-
dent’s commencement address be in-
cluded in the RECORD,

For those who are not directly famil-
iar with the outstanding work of the
university, the school offers a 4-year
medical education program including a
full curriculum unigue to military

18519

medicine encompassing preventive
medicine, operational and emergency
medicine, and military medical field
studies., The university’s current en-
rollment includes 635 medical students
and 100 graduate students. In addition
to offering the M.D. degree, the uni-
vergity also offers doctoral degrees In
the basic sciences and masters degrees
in tropical medicine and hygiene and
public health.

With the graduation of the class of
1987, the university will have more
than 200 alumni serving in active duty
assignments throughout the world.
Graduates of the university have a 7-
yvear obligation after they have com-
pleted their residency training. Cur-
rently alumni are serving in staff posi-
tions; as general medical officers in lo-
cations such as Korea, Turkey, and
the Philippines; flight surgeons with
the 101st Airborne Division, aboard
the U.S.S. Blue Ridge, flagship of the
Tth Fleet, and In other assignments
crucial to readiness. The university’'s
graduates represent a corps of career
medical officers trained specifically in
military medicine.

The university hopes to make a fur-
ther contribution to readiness by
acting as lead agency with the military
gservices in developing a militarily
unigue curriculum for implementation
of graduate medical education—resi-
dency—programs at the request of the
Assistant Secretary of Defense for
Health Affairs.

It is clear that the promise of this
Institution, which Congress recognized
when it was created, has been fully
achieved. The programs of the univer-
sity in medical, graduate, and continu-
ing education, as well as basic science
and clinical research activities under-
way at the university, combine to
produce trained medical personnel
who are prepared and eager to serve
the Nation.

There being no objection, the ad-
dress was ordered to be printed in the
REcORD, as follows:

REMARKS BY THE PRESIDENT AT COMMENCE-
MENT CEREMONY FOR THE UNIFORMED SERV-
1CES UNIVERSITY OF THE HEALTH SCIERCES,
THE KENNEDY CENTER CONCERT HaLL
THE PRESIDERT. Thank you all very much.

And Secretary Weinberger, Chalrman Qlch,
Dean Sanford, members of the graduating
class, ladies and gentlemen: I must tell you
before I start how relieved I was when Dean
Sanford told me that I was going to walk on
after the procession. I thought that I was
going to come in with the Dean and, with
his reputation, I'd been afrald that the good
news was that we might perch on the hack-
stage rafters and rappel in—and the bad
news—that we’d jump from 10,000 feet.

But it’s & pleasure to be here to welcome
you, the graduates of this, the West Point,
and Annapelis, and Colorado Bprings for
physiclans, Into your new profession as mili-
tary and public health service doctors.

You know, I hope you won't mind if I
pause for a minute, but that reminds me of
something, At my age, everything reminds
you of something. People will be calling you
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of finishing the action on the plant
closing amendment today.

Mr. METZENBAUM. That is cor-
rect.

Mr. BYRD. If we cannot finish
action on plant closing today, perhaps
we could do that tomorrow, but go for-
ward with 201 today. That is one of
the two major amendments that
remain to be considered.

Mr, METZENBAUM, We are pre-
pared to proceed on that basis.

Mr. BYRD. So if we could proceed
with 201, I say to the distinguished
chalrman and the Republican leader—
Mr, Packwoobp would be ready in 20
minutes—in the meantime, I would be
happy to ask for a little morning busi-
ness.

Mr. PRYOR. Mr. President, will the
Senator ylield?

Mr. BYRD. I yield.

Mr, PRYOR. While cne of the man-
agers Is on the floor, on the section
201 and the amendment to be pro-
posed by Senator PACKWOOD, are we
thinking about completing that
amendment and completing that issue
and that section this evening with a
vote or several votes? I do not qulte
understand.

Mr. BENTSEN. I would be happy to
do so, but I cannot give the Senator
any commitment on that, because we
do not have a timeframe. We are
trying to work that out. I cannot give
the Senator something specific,

Mr. BYRD. We will probably come
nearer to getting a time agreement
once we get it up, and we will probably
come nearer to finishing it once we get
it up than we will if we walit.

Mr,. BENTSEN. I am willing to lay it
down and get started.

If we get that out of the way and get
plant closing out of the way, those are
the two major ones I know of that
affect the jurisdiction of the Pinance
Committee, and we will be a long way
down the road toward completing this
bill Friday afternoon.

Mr. BYRD. Let us proceed with the
understanding that Mr. Packwood will
call up 201 within the next 15 or 20
minutes and proceed on that, hoping
to complete action on that amendment
today.

We might be in not late-late, but
into the early evening,

In the meantime, If we could get a
time agreement on the plant closing
amendment or have an understanding
that we would get on it tomorrow as
soon as we have disposed of the 201
amendment, we could lay it down to-
night.

Mr. President, I ask unanimous con-
sent that the Byrd-Moynihan amend-
ments be lald aside during the rest of
the aftermoon In order that other
amendments may be called up.

The PRESIDING OFFICER, With-
out objection, it Is so ordered.

Mr. DOMENICI. Mr. President, 1
will communicate this to the distin-
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guished ranking member of the Fi-
nance Committee, Senator PACEWOOD.
I have two amendments I would offer
to section 201. They will not take a lot
of time, I understand that they are ac-
ceptable tc Senator DaNPORTH, the
principle sponsor of the amendment,
and to the chalrman of the Finance
Committee.

One would change the nature of the
plan that Industry offers to the com-
mission from a private plan to a public
plan, 80 that the people of the United
States understand what 1s In the com-
petitive enhancement plan rather
than it being a secret.

No. 2, that it be made explicit that
the commission can turn down a sec-
tion 201 petition if they do not find
that the positive competitive enhance-
ment plan can achieve its goals.

I will do those two amendments,
however, in whichever way is most ac-
commodating to the Senate.

If Senator Packwoobd from Oregon
does not object, I would offer them
before he starts his amendment. If he
desires, I will walt until he is finished.
I merely tell the Senate that In the
event he falleq, I will offer these two
amendments to further perfect section
201, and I am amenable {0 some very
short-time agreements on them.

I think they are very clear and
forthright and I think they are very
important. So I will offer them first. If
he desires to go with his first, I will
walt until he is finished.

But in all events, I will tender them
to the Senate 80 they will know how I
would amend section 201 in the event
it Is adopted by the Senate rather
than amended as requested by Senator
PACEWOOD.

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent—while we are
walting for Mr. PAckwooD to arrive on
the floor—that there be a period for
morning business, not to extend
beyond 10 minutes, and that Senators
may speak therein for not to exceed 5
minutes each.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

TRIBUTE TO ARTHUR BURNS

Mr. DOMENICI. Mr. President, I am
going to send a resolution to the desk
that is already cosponsored by about
30 Senators. It expresses the deep
regret and profound sorrow of the
Senate regarding the death of Arthur
Burns,

I will send it to the desk and ask
unanimous consent that it be held at
the desk; I also will ask that it be held
open for cosponsors for the remainder
of the day.

Mr. President, I have conferred with
both the majority leader and the mi-
nority leader regarding this resolution.
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I understand that the distinguished
majority leader is going to attempt In
the next few days to set aside an hour
or thereabout, announced in advance,
when this resolution would be taken
up, so that any Senators who would
like to address the resolution and pay
tribute to Arthur Burns would be
granted that opportunity.

Mr, President, I send the resolution
to the desk. I ask unanimous consent
that it be held at the desk until it is
called up, pursuant to the majority
leader’s request, with the understand-
ing that he will arrange as soon as pos-
sible for an hour for Senators to ad-
dress the resolution, and that the reso-
lution be held open for original co-
sponsors for the remainder of the day.

The PRESIDING OFFICER. Is
there objection to the request?

Mr. BYRD. There is no objection.

The PRESIDING OFFICER. With-
out objection, it is s0 ordered.

NOMINATION OF JUDGE
ROBERT H. BORK TO BE ASSO-
CIATE JUSTICE OF THE 8U-
PREME COURT OF THE
UNITED STATES

Mr, THURMOND. Mr. President, 1
am pleased that teday the President
has nominated Judge Robert H. Bork
to be Assoclate Justice of the Supreme
Court of the United States.

Judge Bork has the qualities I be-
lieve are necessary for a member of
the Supreme Court: professional com-
petence, judicial temperament and In-
tegrity, as well as an understanding of
and appreciation for the majesty of
our system of government. Judge Bork
has served ably as a judge of the U.S.
Court of Appeals for the District of
Columbia Circuit, and I feel he will be
an outstanding addition to the Su-
preme Court.

I would urge the chairman of the Ju-
diciary Commlittee to act expeditiously
in reporting the Bork nomination to
the full Senate. There is no need to
unduly delay this nomination when it
is clear that the matter should be de-
cided on the floor of the Senate. The
entire Senate must be given the oppor-
tunity to fulfill its constitutional pre-
rogative of “advise and consent.”

The Supreme Court’s next session
begins on October §. The Senate must
ensure that no vacancies exist on the
Court as of that date. The public and
the Nation we serve will suffer if we
allow the Court to meet without full
membership. I hope the Supreme
Court i3 at full strength for the Octo-
ber session, and urge my colleagues to
join in this endeavor,

I ask unanimous consent to have
printed in the ReEcorp Judge Bork's
résume,

There being no objection, the
résumé was ordered to be printed In
the RECORD, as follows:
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RoOBERT H, BORK

Birth: March 1, 1927, Pittsburgh, Pennsyl-
vania.

Legal residence: Washington, D.C.

Marital status: Widower.

Education: 1944, University of Pittsburgh.

1947-1948, University of Chicago, B.A.
degree.

1948-1950, University of Chicago.

1952-1953, Law School, J.D. degree.

Bar: 1954, Illinois.

Military Service: 1845-1046, 1850-1852,
United States Marine Corps.

Experience; 1053-1954, University of Chi-
cago Law School, Law & Economic Project,
Research Asgsoclate.

1954-1865, Willkle, Owen, Farr, Gallagher
& Walton, Attorney,

1955-1862, Kirkland, Ellis, Hodson, Chaf-
{etz & Masters Assoclate & Member.

1962-1973, Yale Law School, Assoclate
Professor (1962-1865), Professor of Law
(1985-1973). -

1973-1977, Solicitor General of the United
States, Department of Justice,

1977-1981, Yale Law School, Chancelior
Kent Prof. of Law (77-"79), Alexander
Bickel Prof. of Public Law (1979-1981),

1981-1982, Kirkland & Elis, Partner.

1982-Present, United States Cireuit Court
Judge, District of Columbia Circuit.

Mr. DOLE. Mr. President, I thank
the distinguished ranking member of
the Judiclary Committee for his state-
ment.

Before spesking to the nomination
of Judge Bork, let me offer my own
commendation and heartfelt thanks to
retiring Justice Louis Powell, who has
served the Supreme Court and the
Nation admirably for 15 years.

I hope there will be expeditious dis-
position of the Bork nomination, in
view of the statement made by the dis-
tinguished Senator from South Caroli-
na. (Mr. THURMOND].

The October term will commence on
October 5. It seems to me that all
those who wish to closely scrutinize
the Bork record shouid have that op-
portunity and will have that opportu-
nity. There is no doubt about that.

In the interests of the Supreme
Court and in the interests of the coun-
try and the President’s nominee, I
hope we can expedite this process and
make certain that we have spoken on
the nomination prior to the beginning
of the October term.

EXTENSION OF MORNING
BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that the period for
morning business be extended for an
additional 5 minutes under the same
conditions.

The PRESIDING OFFICER. With-
out objection, it is s0 ordered.

REBUILDING THE NATION'S UNI-
VERSITY RESEARCH INFRA-
STRUCTURE
Mr. WIRTH. Mr. President, I would

like to bring to the attention of the
body today a set of facts which has
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not escaped the attention of the
Senate in the past, but which becomes
Increasingly important as we are dis-
cussing here competitiveness In inter-
national trade, we consider ways to
strengthen our educational and tech-
nological leadership.

The Nation’s universities play a cru-
cial role in support of America’s re-
search and development [R&D] enter-
prise, Universities now perform over
half of all federally sponsored basic re-
search, and 13 percent of all federally
sponsored R&D. Moreover, they per-
form this research function while edu-
cating our next generation of scien-
tists, engineers, managers, and teach-
ers. In a very real sense, the future of
our Nation is linked to its colleges and
universities and thelr role in produc-
ing the educated citizens upon which
our economic well-being, national se-
curity, health and quality of life de-
pends,

At a time when increasing demands
are being made on our universities, not
only to perform their traditional roles
of teaching and research, but to con-
tribute to-the economic development
of thelr States and regions, they find
themselves forced to perform their
work with aging facilities and obsolete
equipment. A number of recent re-
ports and news accounts have indicat-
ed that the Nation's university re-
search facilities are in such poor con-
dition that they serlously compromise
the universities’ ability to contribute
to critical national goals.

In its 1986 report, the White House
Science Council’s Panel on the Health
of US. Colleges and Universities,
chaired by David Packard, concluded
that if U8, universities are to bring
their infrastructures—research labora-
tories and equipment—up to an accept-
able level in a timely fashion, Federal
leadership will be required. The panel
recommended an Investment of $10
billion over the next 10 years, with 85
billion from Federal and $5 billion in
matching funds from non-Federal
sources.

Universities have responded to the
accumulated facilities deficit by rais-
ing as much money as they could from
State or private sources to build new
facilities or remodel outdated ones.
Many have borrowed heavily. Never-
theless, for 20 years the Federal Gov-
ernment has faifled to assume fits
proper share of the responsibility for
maintaining this vital national re-
source, Funding for major Federal
programs for construction of universi-
ty research faclilities declined 85 per-
cent in constant dollars between fiscal
year 1863 and fiscal year 1984, In spite
of a need so large that it can only be
addressed on a national level, no sig-
nificant Federal program now exists in
which universities can compete for
funds for these critically needed facili-
ties.
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A look at the figures for Federal as-
sistance to colleges and universities for
facilities will show a slight upturn
since 1983. The Congress has appropri-
ated funds for research facilities
during this period, but these funds
have, by and large, heen appropriated
either for large special purpose re-
search facilities such as research accel-
erators or telescopes, or, In some cases
as special appropriations to specific
colleges and universities, appropria-
tions put into appropriations bills late
in the process without benefit of com-
mittee hearings of any kind of review
of the scientific merit of the project
involved. The Congress has a perfectly
legitimate right to make such directed
appropriations. That has never been
the Issue. The more fmportant ques-
tion which we in the Congress must
answer is whether such ad hoc action
is an adequate response to the prob-
lem, or is a comprehensive national
policy for investment in research fa-
cilities necessary to best serve the cur-
rent and future needs of this Nation.

Unfortunately, over the last 20 years
or so, we have significantly underval-
ued and underfunded our research fa-
cilities In our Nation’s colleges and
universities, facilities absolutely cru-
cial to our long-term ability to keep in
an increasingly difficult international
environment, an environment depend-
ing more and more on our ability to
better train our young people and
better focus on the future, As we have
underfunded the facillties across the
country, the scramble for limited
funds has increased and as the scram-
ble for limited funds has Increased,
many of the decisions that we are
making related to who gets what fa-
cilities have become politicized rather
than focused, as they should have and
have in the past, on peer review. The
question is, How do we make decisions
on what universities receive what fa-
cilities?

Unfortunately, we have seen too
much of the kind of politics growing
into this area and I hope we are able
to put a stop to it.

It is our responsibility In the Con-
gress to make decisions about how to
spend limited national resources in the
pursuit of important national goals. In
a time of limited resources, it becomes
Increasingly important that the
Nation get the best value for each
dollar spent. Ad hoc declsions to spend
the Nation’s science dollars on the
basis of the committee assignments of
Congressmen representing individual
universities or on the basis of which
institution c¢can afford to hire a well-
connected lobbyist are not, I submit, a
sufficient or wise way of making these
investment decisions.

Given the fact that the need is great
and the stakes are high, it is perfectly
understandable that more and more
universities have in the last few years



July 9, 1987

cent. But it will be 15 percent of a
much higher base.

Mr. President, isn't it clear why
what 13 going on in the radical econ-
mic changes in the Soviet Union is of
great importance to Americans and to
this Congress? I, can have a profound
effect on what this country and our
NATO allies need for defense in the
future.

RESERVATION OF LEADERSHIP
TIME

Mr. PROXMIRE. Mr. President, I
ask unanimous consent that the re-
mainder of the time of the leader be
reserved for his use later in the day.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so or-
dered.

Mr. PROXMIRE. Mr. President, 1
also ask unanimous consent that the
time of the minority leader be re-
served for his use later in the day.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin has
reserved the time of the majority
leader and the time of the Republican
leader. Under the previous order,
there will be a period for the transac-
tion of morning business not to exceed
beyond the hour of  a.m., with Sena-
tors permitted to speak therein for not
to exceed 1 minute,

Mr. PROXMIRE. Mr. President, I
suggest the absence of 8 quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

ECONOMIC DISLOCATION AND
WORKER ADJUSTMENT ACT

Mr. LEAHY. Mr. President. I rise
today to discuss the Economic Disloca-
tion and Worker Adjustment Act. The
bill provides adjustment services and
demonstration programs for dislocated
workers. One provision requires em-
ployers to notlfy workers and commu-
nities before they close plants or
layoff large numbers of workers. The
ultimate goal of this legislation Is to
cushion the transition for workers and
their communlities when faced with
the often harsh realities of industrial
change.

I have heard from many Vermont
business men and women who are con-
cerned about the Federal Govern-
ment’s encroachment on private busi-
ness decisions. I want to teli them that
the substitute legislation that was in-
troduced is not an encroachment.

I was very skeptical about S. 538 in
its original form. I thought its require-
ments would have placed undue bur-
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dens on employers. I would not have
voted for the original bill or the bill
reported by the Labor Committee. The
bill as originally Introduced, required
that employers consult with unijons
over a proposed shutdown. The bill re-
ported by the Labor Committee
dropped that Intrusion but still re-
quired 180 days notice for the layoff
or termination of employment of 500
or more workers. There was no distine-
tion between a permanent closing and
a temporary layoff In the reported
bill. Businesses actively seeking busi-
ness or capital in order to remain open
were treated the same as those that
were closing permanently. Senator
MEeTZENBAUM has made further
changes in the bill resulting in the
substitute we consider today.

The current legislation defines em-
ployers as having 100 or more workers
and requires 60-day notice for a plant
closing affecting 50 of them. A distine-
tion i3 made between a closing and a
temporary layoff. For a layoff the
notice is required only when the em-
ployment loss affects one-third of the
workers at & job site. Seasonal and
part-time employees are not included
in the determination of when advance
notice is required. This change is im-
portant to Vermont’s vital retail indus-
try.

The compromise embodied In the
substitute balances the needs of work-
ers and State and local governments
with the concerns of the business com-
munity. The exemptions In the substi-
tute say that a firm would not be re-
quired to glve advance notice of a clos-
ing if it i1s caused by the sale of a busi-
ness, relocation within the community,
completion of temporary projects, and
strikes or lockouts. There is also an ex-
emption for employers actively seek-
ing capital or business in order to
avoid or postpone a closing and who
believe that notice would hurt their
prospects. This will permlt firms to
seek new capital to refinance thelr
troubled operations and keep Ameri-
cans working.

This measure is not perfect. I would
have preferred that the bill include a
definition for the term “business clr-
cumstances that were not reasonably
foreseeable.” 1 hope the conferees on
the trade bill will work to better
define these terms. The process by
which we arrived at the suhbstitute
demonstrates the need for the confer-
ees to address the concerns of business
while showing sufficient sensitivity to
the needs of dislocated workers—for
notice, training, education, and reloca-
tion.

No State Is immune to worker dislo-
cation. Vermont has had its share of
plant closings. The changes in the sub-
stitute bill go a long way in providing
a successful worker adjustment pro-
gram. Hopefully this legislation will
help workers and local communities
cope with the realities of changing
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economies. That is why I have decided
to support the substitute bill.

IN PRAISE OF M. DANNY WALL

Mr, HATCH. Mr. President, it is a
pleasure to add my name to those who
applaud the nomination of Mr. M.
Danny Wall to chair the Federal
Home Loan Bank Board. Dan Wall has
served as staff director of the Senate
Committee on Banking, Housing, and
Urban Affairs In both a minority and &
majority position since 1979, and
played & significant role in the regula-
tory reforms accomplished by this ad-
ministration. In my judgment, he is
superbly qualified to lead the thrift in-
dustry through the challenges it faces
today.

Today’s Bank Board Chairman
needs a broad understanding of the
legislative, regulatory, and market en-
vironment within which the banking
Industry must operate, He or she must
also have the ability to attract a
strong and capable staff. Again, Dan
Wall meets these qualifications. His
service with the Senate has already
demonstrated his capacity for master-
ing new and highly technical informa-
tion, Purthermore, his understanding
of the role of the market is a clear one
and one which will allow him to play a
key part In the future developments of
the financial services Industry.

Mr. President, I congratulate Presi-
dent Reagan for this excellent nomi-
nation, We in the Senate will miss
Dan’s advice and counsel, but at the
same time we understand the need to
place our best people in positions of
leadership in the administration. Our
best wishes go with Dan and his
family.

THE BORK NOMINATION

Mr., BURDICK. Mr. President, the
U.S. Senate will soon be called on to
make one of the most important deci-
sions in the last 50 years, a decision
that will shape the Supreme Court
well into the next century. In the
week since the President submitted
the nomination of Judge Bork for ap-
pointment to the U.S. Supreme Court,
I have studied in depth the record of
the nominee. I have come to the con-
clusion that Judge Bork must not be
confirmed.

There is no lack of evidence on this
nominee’s record. He has published,
he has spoken out, and he has made
his voice heard for the last 25 years.
And the evidence is compelling. This
nominee is completely out of step with
the needs and deslres of the American
people, as reflected In a long line of
cases decided by the Supreme Court.
He has been insensitive to the rights
of women, to civil rights, and to free-
dom of speech,
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For 200 years, Americans have en-
Joved the protection of the first
amendment. Judge Bork would intro-
duce severe new restrictions. He has
sald it very plainly:

There s no basis for judicial intervention
to protect scientific or literary expression.

One of the proudest moments in our
history was the Supreme Court's en-
dorsement of the principle of one
person, one vote., Judge Bork dis-
agrees. Gerrymanders and speclal dis-
tricts that allow smali groups to domi-
nate Congress, unfalrness that was
thought to have been banished for-
ever, could now rise again,

Key portions of the Civil Rights Act
of 1964 came under Bork’s attack at
that time, and today he draws the line
at affirmative action. It was not so
long ago that the curse of segregation
and diserimination rules this Nation.
Must we win those battles sagain
today?

This man s no conservative, who
would respect precedent and practice
Judicial restraint, as the President has
advertised. Judege Bork has never
clalmed that mantle for himself. Re-
spect for the past? In one short article
in 1971, this nominee found no fewer
than 18 Supreme Court decisions that
he felt were decided wrongly or fcr the
wrong reasons, We can be sure that he
will have no hesitancy to overturn our
judicial tradition,

My colleagues know that I am not
one to speak out of turn. I am normal-
ly very hesitant to criticlze a nominee,
especially when hearings have not yet
been held. But the extremism in the
record makes it essential that we stand
up now, when our need to do so is
urgent.

I would like to close with a brief
comment for our friends who tell us
that ideology Is off limits in the con-
firmation procedures, I would like to
remind the American people that even
George Washington had a Supreme
Court nominee rejected on the
grounds of political views. And, I
would like to recall for this body the
words of the honorable Senator from
South Carolina in a similar situation,
Just two decades ago, and I quote:

Therefore, It Is my contention that the
power of the Senate to advise and consent
to this appointment should be exercised
fully, To contend that we must merely satis-
fy ourselves that Justice Fortas is a good
lawyer and a man of good character is to
hold to a very narrow view of the role of the
Senate, & view which neither tHe Constitu-
tion itseif nor history and precedent have
prescribed.

Mr. President, we know that we are
entering Into a historic fight. The
stakes are enormous for all of us. This
nominee must not be confirmed.

1S CABINET-LEVEL STATUS THE
ANSWER?

Mr. THURMOND. Mr. President,
the July 1987 issue of the Disabled
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American Veterans’ magazine featured
an incisive editorial by Mr. Charles E.
Joeckel, Jr., executive director of the
DAYV, entitled “Is Cabinet-Level Status
the Answer?”, this article sets forth
several reasons why the Veterans’ Ad-
ministration should be elevated to
Cabinet-level status. Chief among
these reasons is the need for the VA
Administrator to be Integrally in-
volved in budget decisions with other
Cabinet officers. In addition, the size
and importance of the Veterans' Ad-
ministration justifies establishing the
Veterans’ Administration as & Cablinet-
level department.

As a veteran and life member of the
DAV, I commend this insightful arti-
cle to my colleagues.

Mr. President, I ask unanimous con-
sent that this editorial be printed in
the RECORD.

There being no objection, the edito-
rial was ordered to be printed in the
RECORD, as follows:

18 CABINET-LEVEL STATUS THE ANSWER?

Caspar Weinberger, Ellzabeth Dole, James
Baker, and Edwin Meese. They're familiar
names to most of us.

They're all members of the President's
Cabinet, of course., But we're familiar with
these folks, particularly, for more reasons
than the status they enjoy at the White
House,

Each Is an outspoken advocate for the
programs their departments tmplement, and
the policies they adopt. Each, too, enjoys
frequent and easy access to the President.
And each of them—although clearly mem-
bers of the President’s inner team—have
been prompted to publicly oppose White
House policy when their departments were
adversely affected In the past.

There's long been a question of loyalties
among heads of the major federal depart-
ments and agencies, Can an agency head be
true to the President who put him In the
job, while demonstrating equal loyalties to
his party and the constituents he serves?

The four Cabinet officers I've cited have
publicly resolved that conflict. The White
House may send word to Congress that
they're prepared to compromise on the De-
fense Department budget, for example. But
you can bet Secretary of Defense Weinberg-
er will still be up on Capitol Hlll, scrapping
for full funding for defense programs—with-
out compromise or retreat.

Indeed, In Washington—where the careful
orchestration of legislation among the
White House and Congress is a daily occur-
rence—such criticism of Administration de-
sires from within the President’s Cabinet
can help rather than hinder a hill's
progress.

Congress is extremely sensitive to a lack
of candor on the part of White House offi-
cials, If they dom’t think they're getting
both sides of an issue, they’ll hold things up
until they can dig out that other side on
their own.

Simply put, that’s how the federal govern-
ment takes care of business. There are only
g0 many federal dollars to go around. Only
50 much time to consider only s0 many
issues. And oniy so many people who have
the clout to get the President’s ear, while
selling thelr department’s programs to both
the White House and the Congress.

That's why the VA so often finds itself
taking a backseat to other Issues before the
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Congress and the Administration. And
that’'s why the current VA Administrator,
Thomas K. Turnege, s boxed out of the de-
cision making process.

In one dlrection he faces the Office of
Management and Budget (OMB) stone wall,
OMB 15 a shop where only money talks, and
the less money involved the easier it Is for
them to hear.

In another direction, Turnage faces a lack
of accessibility to the President. He 1s an
agency head and not a member of the Presi-
dent's Cabinet. As such; he i3 expected to
weave his way through & maze of Presiden-
tial protectors if he 1s to gain access.

And flnally, and at every turn, he Is re-
minded that the Republican party helped
put him in the job he now has, and the
party demands fierce loyalties In returm.

Last year at our National Convention In
Reno, Nev,, I described the DAV’s expecta-
tions of the man who fills the top VA job.
And I outlined what America’s disabled vet-
erans have the right to expect from the
agency, Those comments bear repeating:

“You must realize,” I told the Administra-
tor, “‘the absolute concrete commitment we
all share for disabled veterans, and it's a
commitment we do not believe s subject to
modification by reason of political loyalties
or interpretation by reasonh of fiscal prior-
ities. We expect the VA administrator to be
a veterans’ advocate. Indeed, our expecta-
tions are that the administrator’s advocacy
exceed even the veterans’ organizations.

“He I8 the veterans, and particularly the
gervice-connected combat disabled veterans,
last best hope for a fair chance at a ful) life.
If we find that advocacy wavering, we will
respond. If we find that advocacy held hos-
tage by politicai considerations, we will re-
spond. And If we find that advocacy is any-
thing but unparalleled in Its strength of
spirit and commitment, we will respond with
all the might of a million-member organlza-
tion.”

I mention this, In context of discussing
Cabinet-level status for the Administrator
of Veterans’ Affairs, because of recent trou-
bling events on Capitol Hill.

Earller in the year, the Administration
proposed a VA budget that sought to make
deep cuts in VA health care and regional
oifice personnel, reduce the scope of entitle-
ment to burial plot allowances, increase user
fees for VA-guaranteed home loans, and
remove Congress from its oversight respon-
sibllity of the VA through the automatic in-
dexing of benefits—among other provisjons,

We anticipated vigorous opposition to
these proposals from the VA, After all, each
White House nhotion placed important VA
programs in serious jeopardy. Yet, that op-
position was not forthcoming,

Instead, disabled veterans had to turn to
Congress for the voice of advocacy the pro-
grams demanded. And, as the VA budget
winds fits way to completion in Congress,
that advocacy has been strong in both the
House and the Senate,

Then we have the issue of Improved hear-
ing-loss regulations. As youw’ll recall, the VA
developed improved hearing-loss criteria
after some prodding by Congress and the
DAV.

The criteria addressed the fact that cur-
rent hearing-loss criteria did not reflect the
full extent of disability by veterans in ques-
tion.

The VA then sent the criteria to OMB,
who first stalled the routine review, then re-
jected it out of hand because of its $33-40
million price tag. It was returned to OMB,
where that agency then sat on the measure
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ioned protectionism. The bill is just
plain old-fashioned protectionism, and
unfortunately it is likely to have the
same old-fashioned effect that protec-
tionism always has, that is to say, the
shrinking of world trade or at least
the reduction in the growth of world
trade and that will have the effect to
some degree or other reducing the
competitiveness of the United States
and the efficiency of our industry and
productivity of our industry and ulti-
mately the standard of living of many
of our people.

It seems to me that the unstated
goal on the part of many in Congress,
not just this House but others as well,
is to bash our Asian trade partners,
Japan, Korea, Hong Kong, and the
Republic of China, all of which have
trade surpluses with us, Many Mem-
bers have engaged in outright Japan-
bashing while others have been more
subtle in their criticism of Japan and
other Asian nations.

While it 1s true that many Asian na-
tions engage in unfalr trade practices
which contribute to our trade deficit,
at least one of those nations is making
very great, efforts to Improve the trade
relations with the United States, and
that is the Republic of China.

If the fact Is that while some, such
a5 Japan, have been dragging their
feet, the Republic of China has taken
several very important and substantive
steps. One of the most Important ini-
tiatives has been the Republic of
China’s “buy American campalgn.”
Since this proegram was instituted in
1978, the Republic of China has dis-
patched 12 special procurement mis-
sions to the United States to purchase
more than $8 billion in agricultural
and industrial products from United
States suppliers.

The ROC is also the seventh largest
overseas market for U.S. agricultural
products. Just recently, the United
States and the Republic of China re-
newed a long-term grain agreement
under which the ROC is committed to
purchase more than 18 million tons of
American grain over the next 5 years.
In addition, the Republic of China has
agreed to restrict exports of rice to
Third World nations so that American
rice markets in the Third World are
not affected.

Other major exports from the Re-
public of China, that include textiles,
machine tools, and steel, are the sub-
ject of additional agreements between
our two nations, For example, the U.S.
Trade Representative concluded a new
bilateral agreement on textiles last
July in which the Republic of China
agreed to a low 0.5 percent annual
growth rate for exports of textiles into
the United States. This growth rate is
the lowest among the so-called big
three. A voluntary restraint agree-
ment [VRA] has been reached on ma-
chine tools, and an agreement limiting
monthly exports of steel to only 20,000
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short tons precluded the need to enter
into a VRA for steel.

Progress on the part of the Republic
of China is not limited solely to ex-
ports. Several important market-open-
ing initiatives have been advanced as
well, Last December, the ROC agreed
to break its 50-year monopoly on ciga-
rettes, beer, and wine and to open its
market to U.S, products. In the area of
services, U.S. banks will now be al-
lowed to join the united debit credit
system of the RCC and to issue credit
cards there. In addition, several types
of insurance business have been
opened to U.S. insurance companies,
and consultations almed at securing
full access to the insurance market are
continuing.

Furthermore, while many nations tie
their currency to the dollar, thereby
insulating them from the positive
trade effects of the falling dollar, the
ROC has taken steps to revalue their
currency. Since early 1986, the new
Taiwan dollars have appreciated by
12.5 percent. And the new Taiwan dol-
lars continue to rise at the rate of a
few cents per day.

Mr, President, one of the most Im-
portant developments in trade rela-
tions with the Republic of China oc-
curred in 1971. In that year, the ROC
was expelled from the GATT for polit-
ical reasons. However, in 1979, the
ROC reached an agreement with the
United States to apply most of the
GATT rules to U.S.-ROC trade. Under
this agreement, there has been signifi-
cant reduction in tariffs with an aver-
age effective tariff rate of 7.64 per-
cent, which will be reduced to 5 per-
cent by 1990,

It is Important to note that these de-
velopments have occurred after the
United States broke official ties with
the Republic of China as a precondi-
tion for establishing diplomatic rela-
tions with malnland China in 1979.
QOther progress Is also being made in
the ROC. Last week, President Chiang
Ching-Kuo decreed an end to the mar-
tial law which had been imposed by
Chiang Kai-Shek in 1949, This is a his-
toric first step toward democracy
which was helped along by the ROC’s
relations especially trade relations
with the United States.

Mr. President, at a time when the
Republic of China is making such a
concerted effort to improve relations
both within and without the island
nation, we in the U.S. Senate should
make a concerted effort to help the
ROC along the way. Engaging in ge-
neric Asian-bashing on this trade bill
can only be counterproductive. I urge
my colleagues to keep these thoughts
in mind.
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NOMINATION OF ROBERT BORK
TO BE SUPREME COURT JUS-
TICE

Mr. EUMPHREY. Mr. President,
there has been, in my view, a wave of
hysterical reaction in certain quarters
to the President’s nomination of
Robert Bork to the Supreme Court. 1
think it is time for this hysteria to
give way to reasoned examination of
the facts and the issues.

Last year several Senators sharply
criticized some of President Reagan’'s
lower court nominations based on
challenges to their qualifications.
Many of these same Senators stressed
that they would have no qualms con-
firming even highly conservative
nominees, The prototypical example
of such a clearly qualified conservative
was none other than Judge Robert
Bork.

For example, the syndicated Evans
and Novak column report in May of
1986 that the junior Senator from Ii-
nois referred to Judge Bork in the fol-
lowing vein:

Disavowing an ideological test, the Sena-
tor told us he would confirm Appeals Court
Judge Robert Bork for the Supreme Court
despite his conservative views,

The words of the junior Senator
from Illinois as quoted by Evans and
Novak.

Mr. President, the chairman of the
Judiciary Committee later echoed this
same fair-minded sentiment. Last No-
vember he acknowledged that if the
President nominated Judge Bork for
the Supreme Court and if Bork proved
to be similar to Justice Scalia, the
chair sald, “I'd have to vote for him
and if the groups” —speaking of special
interest groups—“and if the groups
tear me apart, that's the medicine I'll
have to take.” The statement of the
chalrman of the Senate Judiciary
Committee last November.

These forthright statements are not
surprising. They merely acknowledged
the judgment the Senate had already
made when it confirmed Judge Bork
to the powerful D.C, Circuit Court of
Appeals without a single dissenting
vote in 1982, 5 years ago. Most law au-
thorities regard the Circuit Court for
the District of Columbia as being the
most powerful court, the most impor-
tant court, in any event, in the Nation,
with the exception of the Supreme
Court itself. Is it not striking that
with respect to the nomination of a
person to that court only 5 years ago,
not one Senator, not one either in
committee or on the floor, expressed
an objection or raised a single negative
note in connection with that nomina-
tion.

If Mr. Bork were the racist that
many Senators seem to suggest; if he
were some sort of Neandethal as some
Senators seem to suggest; then I he-
lieve that one of two things happened
in 1982. Either Senators were terribly
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negligent In their duties in confirming
to the court which iIs second only to
the Supreme Court, Judge Bork, in
that year; or there is an awful lot of
hypocrisy and double standard in this
body in 1987.

One of those two things must
obtain. You cannot have it both ways.
Senators who are now vitriolic oppo-
nents, whose opposition iIs vitriolic and
bitter, in 1987 who, as Members of this
body, confirmed Judge Bork to the
D.C. Superior Court of Appeals,
cannot have it both ways. They cannot
be opposed today so bitterly and vehe-
mently and have us believe they were
doing an adequate job in 1982 when
Judge Bork was confirmed without a
single word of objection.

Indeed, his nomination, again, to
this important court, D.C. Circuit
Court of Appeals was so routine, was
regarded by Members as so routine,
that not one Senator on that side of
the aisle or this, asked for a rollcall
vote either in committee or on the
floor. That says something about how
well regarded Judge Bork, Robert
Bork, was in 1982,

But, today, thanks to Presidential
politics and other considerations, some
Senators are finding they have to flip-
flop on this issue and are doing so in &
most disgraceful manner.

To cite another Senator who was
here in 1982, on the subject of Robert
Bork’s qualifications to serve on the
Federal bench, the Senator who is now
the junior Senator from Montana had
this to say at the confirmation hear-
ings before the Judlciary Committee:

I want to congratulate the President on
hls nomination of you. I think there is no
doubt that you are eminently qualified to
serve in the position to which you have been
nominated. There is no doubt in my mind
that you will be confirmed, and I hope very
quickly and expeditiously.

Given these accolades and endorse-
ments from Senators on the other side
of the alsle, one would think that the
President’s subsequent nomination of
Judge Bork to the Supreme Court
would have been warmly received on a
bipartisan basis. What selection could
be more logical than an experienced,
highly-qualified member of the second
highest court in the land who had re-
ceived unanimous Senate approval and
high bipartisan praise for that lofty
post?

Moreover, Judge Bork’s performance
on the D.C. circuit has been entirely
consistent with the principles of con-
scientious judicial restralnt which he
expounded before the Judiciary Com-
mittee in 1982, He has performed ex-
actly as he said he would when he
earned our unanimous confirmation at
that time,

How can it be, then, that some Mem-
bers of this body are now prepared to
disavow their prior endorsements of
Judge Bork and declare that he is sud-
denly unfit for appointment to the Su-
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preme Court even in advance of a
hearing? .

Many Members of this body are law-
yers. While to be certain the legisla-
tive hearings are not judicial hearings,
one would expect that lawyers—at
least, lawyers—would remember the
canons of ethics and at least give the
appearance of objectivity and falr-
mindedness and open-mindedness, at
least until the defendant, if you will,
has had a chance to answer the indict-
ment that has been made against him,
irresponsibly, outrageously, in the
press in these last few weeks by Mem-
bers of this body and many in our soci-
ety, principally from groups that are
decidedly to the left of the middle of
the political spectrum,

The verbal and rhetorical gymnas-
tics employed to evade that question
have been remarkable for their crea-
tivity, but rather deficient in their
logic.

We are mainly told that this ap-
pointment must be treated differently
because it will shift something called
the “ideological balance” of the Court.
And the ideological balance, it turns
out, is a state of affairs which pre-
serves all decisions favorable to liberal
interest groups as sacred precedent,
while leaving declsions favored by con-
servatives open to “prudent reconsid-
eration.”

Of course, all Supreme Court ap-
pointments shift the ideological bal-
ance of the Court, and rightly so. That
is one of the things that Presidential
elections are all about—as candidate
Walter Mondale and his supporters re-
peatedly stressed in the 1984 campaign
that the election is about who will ap-
point members of the Supreme Court.
Mr. Mondale warned the electorate
that President Reagan’s reelection
would enable him to put his stamp on
the Supreme Court. And the voters in
49 States responded by making it clear
that that was just what the doctor or-
dered!

Mr. President, I do not suggest that
the election turned exclusively on that
issue, but it was a prominent issue
made prominent by the Democratic
candidate, Now we see some Senators
would like to deprive President
Reagan and the American people what
the President proposed in this realm,
namely, to nominate to the Federal
bench at all levels persons who would
exercise judicial restraint.

But, now that President Reagan is
on the verge, so it seems, of adding a
judicial conservative who will make a
difference, certain Senators are re-
tracting their earlier statements—or
hoping the public has forgotten about
them. I assure them the public has not
forgotten. These erstwhile Bork sup-
porters now insist that only a nominee
who satisfies the Mondale litmus tests
should be confirmed. They wish to ab-
rogate, for this President, a Presi-
dent’s established historical preroga-
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tive to appoint nominees who reflect
his judicial philosophy. A more crude-
1y anti-democratic policy would be dif-
ficult to imagine,

A brief reflection on a strikingly
similar precedent reveals the hypocri-
sy of the anti-Bork hysteria.

At the end of the 1967 Supreme
Court term, Justice Tom Clark re-
signed, just as Justice Powell resigned.
President Johnson promptly nominat-
ed a replacement, Thurgood Marshall.

It was immediately clear to everyone
on both sides of the alsle that Mr.
Marshall would decidely, decisively,
and extraordinarily shifit the Court’s
philosophical balance toward a more
liberal position.

Although a small coalition of South-
ern Democrats raised their concerns
about Marshall’s positions on criminal
law 1Issues, there was no genuine
threat to his confirmation—and cer-
tainly not from the Republican Mem-
bers.,

The Senate recognized that Thur-
good Marshall’s established qualifica-
tions and integrity as a court of ap-
peals judge, like that of Judge Bork,
and as Solicitor General, likewise the
experience of Judge Bork—an interest-
ing parallel, 1s it not, both in terms of
circumstances and the experience and
qualifications—were beyond genuine
dispute,

Even though many disagreed with
his decidedly liberal judicial philoso-
phy, which he has practiced, as ex-
pected, they recognized that President
Johnson was well within his preroga-
tive in selecting such a nominee. And
50 before Labor Day arrived, Marshall
had been confirmed by a vote of 69 to
11.

Mr. President, with respect to Judge
Bork, we are not even going to begin
hearings until September 15. This will
be the longest elapsed time between
the submission of a nomination and
the beginning of hearings in the last
quarter century.

The harsh and uncompromising ide-
ological standards being used in oppos-
ing the Bork nomination stand in
marked contrast to the confirmation
of Justice Marshall 20 years ago.
Unless the Bork opponents wish to in-
troduce an unprecedented element of
crass partisan obstructionism into the
Supreme Court appointment process,
they should follow that historical ex-
ample and give Judge Bork the fair
and reasoned consideration he so
clearly deserves.

RECESS UNTIL 2 P.M.

The PRESIDING OFFICER. Under
the previous order, the hour of 12:45
having arrived, the Senate will stand
in recess until 2 p.m. today.

Thereupon, at 12:45 p.m., the Senate
recessed until 2 p.m.; whereupon, the
Senate reassembiled when called to
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A joint resolution (H.J. Res, 324) increas-
ing the statutory limit on the public debt.

The Senate proceeded to consider
the jolnt resolution,

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that there now be
a period for the transaction of morn-
ing business and that Senators may
speak therein up to 10 minutes each,
and that the period not extend beyond
7:30 p.m. today.

The PRESIDING OFFICER. With-
out objection, it s so ordered.

Mr. MOYNIHAN addressed the
Chalr.

The PRESIDING OFFICER. The
Senator from New York,

FAMILY SECURITY ACT—S. 1511

Mr. MOYNIHAN [subsequentiy
saidl. Mr. President, earlier today the
Family Security Act was Introduced.
On that occasion, I asked that the bill
be held at the desk and be open for
Senators who might wish to be listed
as original cosponsors before the end
of the day.

I am happy to report that Senator
FowLEr of Georgla, Senator GRAHAM
of Florida, and Senator SaNForD of
North Carolina asked that they be re-
corded as original cosponsors of the
legislation, That is Senators FOWLER
of Georgla, Graram of Florida, and
SANFORD of North Carolina,

Mr, President, may 1 just note that
on this first day of introduction, al-
though no effort was made to obtain
cosponsors other than from members
of the Pinance Committee, to the very,
very pleasant surprise of those who
have worked in the Finance Commit-
tee on the legislation, there are now 26
cosponsors, and I look for the day, as
do the others, when there is a clear
gloa&iorlty for this legislation In the

y.

Mr, President, Mr. BINGaMaN also
asks that he be included as a cospon-
sor a8 well. Mr. BiNgamax will now
bring the number to 27,

ORDER OF PROCEDURE

Mr. HUMPHREY. Mr. President,
how much time remains for morning
business?

The PRESIDING OFFICER. Morn-
ing business may not run beyond 7:30
p.m. Senators may speak for up to 10
minutes each.

Mr. HUMPHREY. I thank the
Chair.
NOMINATION OF JUDGE

ROBERT BORK TO BE A JUS-
TICE OF THE SUPREME COURT

Mr. HUMPHREY. Mr. President,
since the nomination by President
Reagan of Robert Bork to flll the va-
cancy on the Supreme Court, there
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have been a number of emotional
statements made, Including statements
by Members of this body, I regret to
say. Some of those statements were s0
emotional, so uiterly devoid of fact, so
utterly devoid of responsibility, that
they constitute demagoguery, pure
and simple,

I cite, as an exampie, the remarks
dellvered on the floor on the day of
the nomination by a Senator who has
been in this body for a good many
years and who ought to know better.
He sald with respect to the nominee—
to quote the Senator—that the nomi-
nee’s America is a land In which
women would be forced into back-alley
abortions; blacks would sit at segregat-
ed lunch counters; rogue police could
break down citizens’ doors in midnight
ralds; schoolchildren could not be
taught about evolution; writers and
artists could be censored at the whim
of Government.

It is astonishing to believe that a
U.8. Senator—indeed, one who s a
lawyer and one of great experience—
could utter such contemptible rubbish
in public, much less within the con-
fines of this Hall.

This Senator who is speaking Is not
a lawyer, but it seems to him, nonethe-
less, that at least in the case of nomi-
nations to the Supreme Court, a cer-
tain amount of due process and falr-
ness Is In order, a certain level of ethi-
cal standard, & higher standard than
we ordinarily expect In this body. We
expect, after all, as realists, that there
is going to be a certain amount of hy-
perbole in our debates; but statements
of the kind I have cited go far beyond
hyperbole and in fact below the ethi-
cal standards, it seems to me, of a
Member of this body.

Mr. President, I am not a lawyer, but
I have consulted one ¢f the modern
law school texts on legal ethics and
with respect to due process, I cite
some of the passages, This, by the
way, Is the text called “Modern Legal
Ethics,” by Charles Wolfram, pub-
lished by West Publishing Co., 1986.

Chapter 17, section 5.5:

A fundamental principle of due process is
that a judge—

I am implying here that we are
judges. After all, we will be passing
Judgment on the suitability of Judge
Bork to serve on the Supreme Court.

A fundemental principle of due process is
that a judge who is otherwise qualified to
preside at a trial or other proceeding must
be sufficiently neutral and free of predispo-
sition to be able to render a fair decision,

From page 993 of the same text:

But If the circumstances or contents of a
judge’s statements indicate that the judge’s
mind is made up on the factual or legal
merits of a reasonably litigated issue and
this has occurred before the judge has
heard the evidence and arguments of the
litigants, then the judge should not sit.

20497

There are a number of like passages
in this and, I suspect, many other
texts on legal ethics.

With regard to the remarks to which
I alluded earller, I suggest that there
is within them a gratuitous insult to
black Americans. Irrespective of who
is sitting on the Court, no black is
golng to sit behind a segregated lunch
counter or move to the back of a bus
or subject himself to segregation. Such
a charge on its face is preposterous.

To suggest that any American, a sit-
ting judge on a circuit court of ap-
peals, would advocate a return to dis-
crimination and segregation is just
plain preposterous. It is hard to think
of words sufficient to censure these
kinds of remarks: that rogue police
could break down citizens’ doors; that
writers and artists could be censored
at the whim of government.

Mr. President, let us recall, in the
context of the remarks I have cited,
that In 1982 Robert Bork was nomi-
nated to the Circuit Court of Appeals
for the District of Columbia, regarded
by most legal authorities as the second
most important court in the Nation—
in the entire Nation—second only In
importance to the Supreme Court
itself.

When Robert Bork came before the
Senate Judiclary Committee 5 years
ago, his nomination was carefully con-
sidered and was reported out, without
dissent, to the floor, where again, 1
presume, most Senators would agree
that it was carefully considered on the
floor and regarded as so noncontrover-
sial that not one Senator from this
side of the alsle or that side of the
alsle—from which, may I observe,
many of these caustic remarks are
emanating—without one  Senator
asking for a rollcall vote.

Judge Bork, at the time his nomina-
tion was submitted, was rated by the
American Bar Association as excep-
tionally well qualified—the highest
rating the ABA gives ever to a judge.

Yet we have remarks that indicate
Judge Bork is somehow the world's
worst scoundrel. I suggest to this body
that either Senators who make such
remarks or remarks similar to them
were extraordinarily derelict in their
duty 5 years ago and confirmed to the
second most Important court in the
Nation a racist, a bigot, a nincompoop,
and a scoundrel, either they were
grossly deficient In the performance of
their duties when they were called
upon to pass in judgment of Judge
Bork 5 years ago, or else they are
today guilty of the most transparent
and disgusting hypocrisy.

I think which of those two it Is s ap-
parent to everyone, Including the
Washington Post, may I say, with
which newspaper’s editorials I do not
often agree, but I most certalnly do in
this case,
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Mr. President, on this same score re-
cently a retired judge from the New
Hampshire bench wrote about another
matter, but in the same vein about the
demeanor expected of participants in a
hearing. Let me cite the words of
Judge George Grinnell, who is a re-
tired district court judge from Derry,
and he says, in part, “Specifically, the
prime rule for a fair hearing”—fair,
that is a word we ought to be hearing
g lot about in connection with this
nomination, falmess, ethics, decency—
“the prime rule for a fair hearing
before a judge, referee, Investigating
board, Jury or Just a plain political
panel is that those conducting the af-
fairs have an open mind, listen to all
of the evidence, refrain from express-
ing opinlon before and during the
hearing, refrain from characterizing
the witnesses as liars, good, bad or
otherwise, before and during the hear-
ings, and lastly to bend over backward,
80 to speak, to conduct a fair and im-
partlal Investigation s0 that justice
will be done,”

I suggest by these standards, and
again recognizing Iin the political
reallm we do not expect exactly the
same standards as we expect and Insist
upon in the court of law, but nonethe-
less we should have a right to expect
something approaching these stand-
ards when we are dealing with a nomi-
nation to the Supreme Court, that by
these standards outlined by Judge
Grinnell, & number of the Members of
this body have fallen far, far short
from what can be reasonably expected.

Mr. President, I make one other
point. The chalrman of the Judiciary
Commitiee has stipulated and stated
that the hearings on the Bork nomina-
tion will not begin until September 15,
some T0 days after the nomination was
officially received by the Senate.

Mr. President, In the last quarter
century; that is, during the modern
times of computers and easy access to
Information, in the last 25 years, the
last quarter century, the lag time be-
tween official receipt of the nomina-
tion to the beginning of a hearing In
the Judiciary Committee for a Su-
preme Court nominee has been 18
days versus 70 days. The average has
been 18 versus T0. If you look at indl-
vidual cases, the maximum I think was
about 40 days. So we will exceed by
almost twice the factor of two the pre-
vious longest delay between the re-
ceipt of the nomination and the begin-
ning of a hearing, once again, in my
opinion, further evidence of a lack of
falrmess and a lack of decency and
ethics,

I would hope that Senators, and par-
ticularly those on the Judiciary Com-
mittee, would reconsider the remarks
that some of them have made, some—I
emphasize “some”—and see if we
cannot muster a sense of falrmess
about this and fair play, because I
would hate to see a bad precedent set.
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I can assure the Members on the
other silde of the alsle if this is the
kind of game they want to play with
Supreme Court nominations, then
turn about is fair play on the next
nomination coming from a Democratic
President.

Mr. President, if the majority leader
will just forbear one moment further,
I ask unanimous consent that a report
done by the Congressional Research
Service showing the number of days
that have been consumed in the vari-
ous segments of the nomination proc-
ess over the last 25 years be printed In
the RECORD.

There being no objection, the report
was ordered to be printed in the
RECORD, as follows:

THE SPeED WITH WHICH ACTION HaS BEEN
TAKEN OR SUPREME COURT NOMINATIONS IN
THE LAST 25 YEARS

BUMMARY

During the past 20 years, the Senate has
received 17 Supreme Court nominations. Of
these 17 nominations, 12 were confirmed by
the Sensate, two were rejected, two were
withdrawn by the President, and one |is
pending,

The first public step taken In the process
of nominating a Supreme Court Justice is
the President’s announcement of an inten-
tion to nominate & specified person to the
Court, with the Senate’s last step typically
being either & vote confirming or rejecting
the nominee, Time Intervals hetween pat-
ticular steps in the nominating process shed
light on how promptly the President, the
Senate Judlciary Committee or the full
Senate acted at that stage on any given
nomination. Examination of these time in-
tervals reveals, among other things, the fol-
lowing:

Typically, In the last 25 years, Presidents
have sent Supreme Court nominations to
the Senate quickly after announcing them.
A deviation from this pattern was the Sen-
ate’s receipt of the nomination of Sandra
Day O'Connor 43 days after President
Reagan announced he would nominate
Judge O’Connor.

In the majority of instances during the
last quarter century the Senate Judiciary
Committee has held hearings on Supreme
Court nominations within 156 days of thelr
receipt by the Senate. The longest periods
of tlme to elapse between Senate receipt of
nomination and start of hearings were for
the 1986 nominations of William H. Rehn-
quist and Antonin Scalia—39 and 42 days re-
spectively.

The time which elapsed between start of
confirmation hearings by the Judiciary
Committee and the Committee’s eventual
approval also varied considerably—from a
few instances in which the Committee
began hearings and voted its approval on
the same day, to the 1968 nomination of
Abe Fortas to be Chlef Justice, which re-
ceived Committee approval 88 days after
the start of hearings.

The Judiciary Committee typically has re-
ported Supreme Court nominations to the
Senate almost immediately after approving
them. Exceptions to this rule, however, were
Committee reports on the nominations of
Thurgood Marshall in 1967 and Clement
Haynsworth iIn 1960—which respectively
reached the Senate 18 and 34 days after
Commitiee approval.
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Senate debate on Supreme Court nomina-
tions ordinarily has commenced within ten
days of a favorable report by the Judiciary
Committee. Most out of the ordinary in this
respect were the 19086 Rehnquist and Scalia
nominations, on which the Senate began 28
and 34 days respectively after receiving fa-
vorable Committee reports.

The time interval between start of Senate
debate and final Sensate action either ap-
proving or rejecting & Court nomination
also has differed greatly. At one extreme
were seven nominations on which the
Senate began debate and voted for confir-
mation on the same day; &t the other ex-
treme was the 28-day period between the
start and conclusion of Senate debate over
the Carswell nomination in 1970,

During the 1962-87 period, the most expe-
dited of all nominations was the 1962 nomi-
nation of Byron R. White, which was con-
firmed by the Sensate 12 days after Presi-
dent Kennedy announced his cholice of Mr,
White. The most protracted process leading
to confirmation Involved the 1986 Rehn-
quist and Scalia nominations, which were
conflrmed by the Senate 92 days after belng
announced by President Reagan.

ABSTRACT

This report examines how qulckly nomi-
nations to the Supreme Court In the last
quarter century have moved through vari-
ous stages in the nomination and conflrma-
tion process. It finds that some nominations
sped through the entire process, while
others took months before fihally being
confirmed or rejected, In other cases, nomi-
nations moved through certain stages of the
process qulckly, only to be held up at an-
other stage.

THE SPEED WITH WHICH ACTION HAS BEEN
TAEEN ON SUPREME COURT ROMINATIONS IN
THE LAST 25 YEARS

When President Ronald Reagan on July 1,
1687 announced his intention to nominate
U.8. Court of Appeals Judge Robert H. Bork
to the Supreme Court, controversy arose im-
medlately over the President’s choice as well
as over how quickly the Senate should act
on the nomination, President Reagan urged
the Senate to expedite confirmation hear-
ings so that the recent vacancy created by
the retirement of Justice Lewis F. Powell
would be filled when the Supreme Court’s
new term begins on October 5.*@ Although
legislative strategists at the White House
were sald to hope for a Senate vote on the
Bork nomination no later than September,
some members of the Senate’s Democratic
majority predicted that the confirmation
process would extend well past the opening
of the Supreme Court’s Fall term.®

If past experience were used as a guide,
the Judiciary Committee and the Senate
would have ample precedent to act either
quickly or slowly on the Bork nomination.
The history of the last quarter century
shows that nominations to the Supreme
Court have been reviewed and acted on with
widely varying degrees of speed.

1 Boyd, Gerald M. Bork Picked for High Court
Reagan Cites Hls ‘Restralnt’; Conflrmation Fight
Looms. New York Times, July 2, 1887, p. Al.

2 Greenhouse, Linda. Senators’ Remarks Portend
a Bitter Debate over Bork, New York Times, July 2,
1987, p. A22. One Democratic Member of the Judl-
clary Committee said the Senate was unlikely to act
on the Bork homination before November, and he
predicted the Commitiee's investigation of the
nominee would be “the most complete and exhaus-
tive Investigation of anyone ever nominated for the
Supreme Court.” Ibid.
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In the last 25 years, beginning with Presi-
dent Kennedy's nomination of Byron R.
White in 1962, the Senate altogether has re-
ceived 17 Supreme Court nominations. Of
those 17 nominations, twelve were con-
firmed by the Senate, two were rejected,
two were withdrawn by the President, and
one (the Bork nomination) is pending. A
listing of the 17 nominations, and the chro-
nology of actions taken on them, appear
below as Table 1. For each nomination, the
table shows the dates on which the follow-
Ing steps occurred: the President announced
the nomination; the President sent the
nomination to the Senate; the Committee
on the Judiciary held hearings on the nomi-
nation; the Committee voted its approval of
the nominee; the Committee submitted its
favorable report of the nomination to the
Senate; the Senate debated and took final
action on the nomination.

The first public step taken in the process
of nominating a Supreme Court justice is
the President’s announcement of an inten-
tion to nominate a specified person to the
Court, with the Senate’s last step being
either a vote coniirming or rejecting the
nominee. Some nominations, one sees from
Table 1, sped through the entire confirma-
tion process, while others took months
before finally being confirmed or rejected.®
The process usually was more drawn out
when controversy arosé over a homination;
conversely, it usually was more expeditious
when there was little opposition to the
nominee, Some nominations moved through
certain stages of the confirmation process
quickly, only to be held up at another stage.
Time intervals between barticular steps in
the nominating process shed light on how
promptly the Presdient, the Senate Judici-
ary Commitiee or the Full Senate acted at
that stage on any given nomination,
INTERVAL BETWEEN PRESIDENTIAL ANNOUNCE-

MENT AND SENATE'S RECEIPT OF NOMINATION

A President officlally nominates a person
to the Supreme Court when he sends to the
Senate a formal communication with his
signature declaring the nomination. Typi-
cally in the last 25 years Presidents have
sent Supreme Court nominations to the
Senate quickly after announcing them,

Most prompt in this respect was Lyndon
B. Johnson. All four of President Johnson's
nominations—those of Abe Fortas in 1965,
Thurgood Marshall in 1967, Mr. Fortas
again in 1968 (this time to be Chief Justice),
and Homer Thornberry in 1968—were sent
to the Senate on the day of their announce-
ment. During the 1862—87 period, the only
other Court nomination to be sent to the
Senate on the same day of its announce-
ment was that of G, Harrold Carswell; it
was announced and transmitted by Presi-
dent Richard Nixon on January 19, 1970.

The names of President Nixon’s other Su-
preme Court nominees—Harry A. Blackmun
in 1970, Lewls F. Powell in 1971, and Wil-
liam H. Rehnquist in 1871 (to be Associate
Justice)=were sent to the Senate the day
after thelr announcement,

For all but one of the other Court nomi-
nations during the 1862-87 period, the inter-
val between Presidential announcement and

¥ The most expedited of all nominations during
this pertiod was the 1962 nomination of Byron R,
‘White, which was confirmed by the Senate 12 days
after President Kennedy announced his choice of
Mr. White. The most protracted process leading to
confinmation Involved the 1988 nominations of Wil-
llam H. Rehnquist and Antonin Scalia, which were
confirmed by the Senale 92 days alter being an-
nounced by President Reagarn.
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Senate receipt ranged from 2 to 7 days. This
was the case with the nominations of Byron
R, White and Arthur J. Goldberg in 1862,
Warren E. Burger in 1869, Clement Hayns-
worth in 1069, John Paul Stevens in 1974,
Willlam H. Rehnquist (to be Chief Justice)
and Antonin Scalia in 1986, and Robert H.
Bork in 1987.

The only Supreme Court nomination for
this period to have been recelved by the
Senate more than a week after it was an-
nounced was that of Sandra Day O’Connor;
the interval between announcement and
Senate receipt was an out of the ordinary 43
days. In announcing the O’Connor nomina-
tion on July 7, 1981, President Reagan sald
he would send it to the Senate “upon com-
pletion of all the necessary checks by the
Federal Bureau of Investigation .. .” ¢ The
nomination was submitted to the Senate on
August 19, 1981, The six-week delay was
noted in one wire service story, which re-
ported that while President Reagan has an-
nounced the nomination July 7, “detalls
making it formal were not completed until
this week.” ¢ Although during this period no
Senator expressed opposition to the O’Con-
nor nomination (foreshadowing a 98-0 con-
firmation vote by the full Senate on Sep-
tember 21), the Reagan Administration was
engaged In addressing criticisme of the
nominee made by anti-abortion groups.*

INTERVAL BETWEER SENATE RECEIFT OF NOMI-
NATION AND START OF COMMITTEE HEARINGS

During the past 25 years, the Senate Judi-
clary Committee in the majority of In-
stances has held hearings on Supreme
Court nominations within 15 days of their
receipt by the Senate. Coming within this
15-day interval were the White, Goldberg,
Fortas (1965), Fortas (1968), Thornberry,
Burger, Carswell, Blackmun, Powell, Rehn-
quist (1871) and Stevens nominations. The
nomination on which the Judiciary Commit-
tee held hearings most promptly was that of
John Paul Stevens; committiee hearings on
Mr. Stevens were held on December 8, 1975,
geven days after the nomination had been
received by the Senate.

More time elapsed before the start of Ju-
diciary Committee hearings on three Court
nominees—Q’'Conner (21 days), Haynsworth
(28), and Marshall (31).

Of all the nominations in the 1962-87
period, however, the Rehnquist and Scalia
nominsations in 1686 saw the longest periods
of time elapse between receipt by the
Senate and start of committee hearings—39
and 42 days respectively.”

4118, Pregident, 1981- (Reagan), Supreme Court
of the United States, July 7, 1981. Weekly Compila-
tion of Presidential Documents, v, 17, July 13, 1981.
p. 728,

8 United Press International. O’Connor Hearings
Scheduled. Washington Post, Aug. 21, 1981. p. Al2,

¢ See, for example: Peterson, Bill: Por Reagan and
the New Right, the Honeymoon is Over. Washing-
ton Post, July 21, 1981: A2 Hilts, Phllip J. White
House Sets up “Pipeline” for Disgruntled Consery-
atives, July 27, 1981. p. A8; Barbash, Fred. “Vindie-
tive” Person Opposing O°Connor, President Asverts.
Washington Post, Aug, 15, 1981. p, A2,

? Expedited hearings, favored by majority Repub-
licans on the Judiciary Commitiee, were resisted by
some Committee Democrats, who wanted more
time 0 study the records on the two nominees.
Kurtz, Howard, Rehnquist, Scalia Hearings Set
g'llll.s Month, Washington Post, July 10, 1986. p.

4

Eventually, on Juiy 18, 1888, a written agreement
was reached between Commitiee Republicans and
Democrats. Under the compromise, the beginning
of the Rehnquist and Scalla confirmation hearings
was delayed until July 29 and August 5 respectively
(to afford Democrats more thne Lo study the noml-
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INTERVAL BETWEEN START OF COMMITTEE
HEARINGS AND COMMITTEE APFROVAL

A usually reliable indication of whether
difficulties or “smooth salling” lay ahead in
the confirmation process for a nomination
to the Court was the time which elapsed be-
tween the start of Judiclary Committee
hearings on the nomination and the Com-
mittee’s eventual approval.

At one extreme were a few occasions on
which the Committee began hearings and
approved a Supreme Court nomination on
the same day—those invoiving the White
nomination in 1862 and the Burger nomina-
tion in 1969. At the other extreme was the
nomination of Justice Abe Fortas in 1988 to
be Chief Justice, which received Committee
approval 68 days after the start of hearings.
During this interval, the Committee held 10
days of hearings on the Fortas nomination.

Other nominations for which the interval
between start of Committee hearings and
Committee approvel was relatively short
were these: Stevens—3 days, Fortas (1965)—
5, Blackmun and O’Connor—é, and Scalla—
9. On the other hand, nominations for
which this interval was relatively long were:
Goldberg—14, Rehnquist (1986)—18,
Poweil—18, Rehnquist (1971)—20, Cars-
well—20, Marshall—21, and Haynsworth—
23.

In all of the above-noted cases where
Committee approval of a nomination came
relatively soon after the start of hearings,
the eventual vote by the full Senate in favor
of confirmation was unanimous or almost
unanimous. By contrast, in all but two of
the cases where Committee approval came
after more protracted hearings, the eventu-
al declsive vote by the full Senate found at
least 11 Senators opposed to confirmation.®

INTERVAL BETWEEN COMMITTEE APPROVAL AND
BUBMISSION OF REPORT TO SENATE

After a Judiciary Committee vote approv-
ing a Court nomination, the next step in the
conflrmation process is the Commitiee's
submission of a favorable report to the
Senate. This report is a simple one-page
document containing the name of the nomi-
nee and the Committee Chalrman's slena-
ture.

During the 1962-87 period, the Senate Ju-
diciary Committee typically has reported
Supreme Court nomlinations to the Senate
almost immediately after approving them,
Indeed, in ten instances, the Committee’s
favorable report of a nomination was sub-
mitted In the Senate on the same day of
Committee action approving the nominee,®

nees’ records). In return {(in response to Republican
concerns that there be no further delay), Commit-
tee voteg on the two nominatlons were tentatively
set for August 14 and full Senate consideration
planned for the flrst week after the summer recess,
Kurtz, Howard. Democrats Get Week’s Delay on
Hearings for High Court. Washington Post, July 19,
1986, p. A2,

* The two exceptions were the Goldberg nomina-
tion in 1962 (which the Senate approved by voice
vote) and the Powell nomination in 1671 (approved
by the Senate In an 89-1 vote). Accounting in part
for the length of the hearings on the relatively un-
controversial Powell nominatlon, it should be
noted. was that they were held jointly with hear-
ings on the more controverslal Rehnquist nomina-
tion.

* Receiving Commitiee approval and reported to
the Senate on the same day were the White, Gold-
berg, Fortas (1965), Burger, Powell, Rehnqulst
(1971}, Stevens, O'Connor, Rehnquist (1986) and
Scalia nominations,
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and in an eleventh Instance, on the day
after,1o

Four nominations, however, were reported
less expeditiously. A favorable committee
report of the 1868 Fortas nomination came
6 days after committee approval, and in the
case of the Carswell, Marshall, and Hayns-
worth nominations, 11, 18 and 34 days after-
wards, respectively, Of these four, only the
Marshall nomination eventually received
Senate confirmation.1!

Besides reporting a nomination favorably
to the Senate, the Committee on ten occa-
sions filed a longer report—known as a
‘“written report’—explaining in some detail
the rationale for the Committee’s action,!s
In all but two Instances, the “written
report” was filed within a week of the Com-
mlittee’s reporting favorably to the Senate.
Much more than a week—25 days—elapsed
between reporting and filing “written re-
ports” on the 1986 Rehnquist and Scalia
nominatjons,1?

INTERVAL BETWEEN COMMITTEE REFORT AND
START OF SENATE DEBATE

Senate debate on Supreme Court nomina-
tions In the last quarter century typically
has commenced within ten days of a favor-
able report by the Judiciary Committee.
The ghortest such Interveal involved the Sen-
ate’s receipt of a favorable report on the
1962 White nomination and its consider-
ation and confirmation of the nomination
on the same day. Considered by the Senate
almost as promptly—one day after being re-
ported by the Judiciary Committee-—were
the Goldberg, Fortas (1965) and Hayns-
worth nominations. The Senate took some-
what longer to begin debate on ten nomina-
tions: Fortas (1968), 3 days; Blackmun, b
days; Berger, Stevens and O'Connnor, each
8 days; Marshall, 8 days; Powell, 10 days.

Four nominations reported from the Judi-
clary Committee awalted Senate consider-
ation for more than ten days—Rehnqulst in
1971 (13), Carswell (14), Rehnquist in 1986
(28), and Scalia (34), In 1986 the Senate’s
Summer recess of 23 days fell between the
Committee’s reporting of the Rehnquilst and
Scalia nominations and the start of Senate
debate.

Promptness by the Senate in beginning its
dellberations has not always been indicative
of future success for the nomination In-
volved. Two nominations which the Senate
considered relatively promptly eventually
falled of confirmation (the Haynsworth and
1968 Fortas nominations, on which debate
began one and three days respectively after
being reported). On the other hand, three
nominations which took longer than most
to reach the Senate floor after being report-
ed (Rehnquist in 1871, and Rehnquist and
Sealin in 1986) eventually were confirmed.

1¢ The Commitiee's report of the homination of
Harry A Blackmun was sabmitted to the Senate
the day following Committee approval

't Although, as Table 1 shows, hearings were held
on the 1968 Thornberry nomination, the Judiciary
Committee took no further action on it.

13 #Written reports” were filed on the Marshall,
Portas (1968), Haynsworth, Carswell, Blackmun,
Powell, Rehnqulst (1971}, O'Connor, Rehnquist
{1986), and Scalie nominations.

1% Subsequent to submitting favorable reports on
the Rehnquist and Scalia nominations on August
14, 1986, the Judiciary Committee filed “written re-
ports” with the Senate on September 8, 1986, Ac-
counting in large part for the delay In filing was
the Senate’s being in adjournment, for its Summer
recess, from August 16 until September 8.
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INTERVAL BETWEEN START OF SENATE DEBATE
AND FINAL SENATE ACTION

‘The Senate’s promptness in determining
whether to confirm or reject a Supreme
Court nomination also can be measured by
the tiime interval between the start of floor
debate and the final Senate action taken on
the nomination. In the last 25 years, this in-
terval In some cases has been extremely
short—measurable by minutes or hours, not
days—where the Senate began debate and
confirmed the nominee the same day. At
the other extreme were Senate delibera-
tions spanning almost four weeks where the
nomination was particularly controversial
and the subject of protracted debate.

The shortest intervals involved seven
nominations on which the beginning of
Senate debate and confirmation occurred
the same day. These were the White, Gold-
berg and Fortas (1965) nominations, each of
which the Senate approved by voice vote,!+
and the Burger, Stevens, O’Connor and
Scalia nominations. The longest Interval
was the 26-day perlod between the start and
conclusion of Senate debate over the Cars-
well nomination.

For other nominations the corresponding
Interval In days was Marshall—1, Black-
mun—1, Powell—3, Rehnquist (1971)—4,
Fortas (1968)—5, Rehnquist (1886)—6, and
Haynsworth—8. Where this interval was rel-
atively long, it was because the Senate had
engaged in extended debate over the nomi-
nee in question. The usual pattern was that
extended debate was followed by a relative-
1y high number of Senators voting against
the nomination.1s

INTERVAL BETWEEN PRESIDERTIAL
ANNOUNCEMENT AND FINAL ACTION

As noted, the nomination process begins
with the President’s announcement of a Su-
preme Court nomination and ordinarily
ends with the full Senate's confirmation or
rejection of the nominee. The time interval
between the Presidential announcement
and final Senate action is a measure of the
over-all speed of a process in which three
different entities—the President, the Senate
Judiclary Committee and the full Senate-
play a part.

During the 1962-87 period, the shortest
Interval between a President’s announce-
ment of a Supreme Court nomination and
Senate confirmation was 12 days, for Byron
R. White In 1962.1¢* The next shortest inter-
val—14 days—was for the 1965 Fortas nomi-
nation, followed by 19 days, both for the
1969 Burger and the 1675 Stevens nomina-
tions.1?

14 The 1965 confirmation of Justice Fortas was
the last Supreme Court nomination to be con-
firmed by the Senate by voice vote. Since then
every Benste confirmation of a nominee to the
Court has been accomplished by roll call vote.

18 Of the nominations on which Senate debate oc-
curred on at least three days, these, In descending
order, were the number of votes agalnst confirma-
tion: Haynsworth—>33, Carswell—51, Fortas (1968)—
43 (voling against cloture motion), Rehnguist
{1086)—33, Rehnquist (1971)—286, and Powell—1,

14 The expedited nature of the Senate’s consider-
ation of the White nomination was not discussed In
the brief discussion on the Senate floor leading to
Mr. White's confirmation, Noted, however, by Sena-
tor John A. Carroll, D-Colo. {a Judiclary Commit-
tee member and one of five Senators to make foor
remsrks on the nomination), was that the hearing
earlier that day “was & remarkable one” In that
“No one appeared there in opposition to the nomi-
nation” Carroil, John A Associate Justice of U.S.
Supreme Court. Remarks In the Senate, Congres-
sional Record, v. 108, April 11, 1962. p. 6331.

17 The speed with which the Burger nomlnation
came to the Senate floor ned one Memb
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Of those nominees confirmed, the longest
intervals between the Presidential an-
nouncement and Senate confirmation were
76 days for Sandra Day O'Connor In 1081,
78 days for Thurgood Marshall in 1967, and
92 days for William H. Rehnquist and An-
tonin Scalia In 1986. Preceding Justice Mar-
shall’s confirmation was & one-month hiatus
between the Senate’s receipt of his nomina-
tion and the start of Judiciary Committee
confirmation hearings.!* Holding up the
O'Connor confirmation process was a six-
week walt by the White House before send-
ing the announced nomination to the
Senate (discussed above), The C’Conhnor
nomination was further deiayed when it
reached the Senate on August 19, 1881, just
a8 the Senate was to begin & 18-day recess,
(On Septempber 8, 1981, the day of the Sen-
ate’s reconvening, the Judiclary Commitiee
immediately started hearings on the O’Con-
nor nomination, with a Senate confirmation
vote coming 12 days later.)

Noteworthy In contributing to the over-all
length of time between announcement and
confirmation of the Rehnquist and Scalia
nominations were two unusually long time
intervals, The first interval was the 39 and
42 days which elapsed between the Senate’s
receipt of the respective nominations and
the start of hearings; the second interval of
note was the lapse of a month between the
reporting of the nominations and the start
of Senate debate, due primarily (as noted
above) to the Senate’s 1986 recess,

For four other nominees, the time elaps-
ing between nomination announcement and
Senate confirmation fell between the rela-
tively long and short intervals noted above.
The period of time for these nominees was
28 days for both Arthur J. Goldberg In 1862
and Henry Blackmun in 1970, and 46 and 50
days respectively for Lewis F. Powell and
Wiiliam H. Rehnquist In 1971.

In the four instances in which a nomina-
tion falled to be confirmed, the over-all time
between the President’s announcement and
the Senate’s final action was prolonged by
extended committee hearings and Senate
floor debate. Senate rejection of Clement
Haynsworth in 1989 and G. Harrold Cars-
well in 1970 came 79 and 95 days respective-
ly after President Nixon had announced
thelr nominations. The 1968 nomination of
Justice Abe Fortas to be Chief Justice was
decisively blocked In the Senate on the #7th
day after President Johnson’s nomination
announcement when a cloture motion to cut

Senator Milton R. Young, R-N. Dak. At the start of
floor debate on the nomination, Senator Young
suggested that the Senate consider deferring the
matter “a few days.’” He noted that the one hearing
on the Burger nomination, which had been con-
ducted on June 3, had lasted leas than two hours,
and he offered the view that another hearing
should be held to permit testimony of witnesses op-
posed to the Burger nomination. Young, Milton R.
The Supreme Court of the United States. Remarks
in the Senate. Congressional Record, v. 115, June 8,
1969. p. 13174,

The Senate, however, proceeded with the nomina-
tion, confirming Chief Justice Burger by a roli call
vote of T4-3, The Supreme Court of the Unlied
States. Congressional Record, v, 115, June 6, 1968,
p. 15185-06,

1¢ Reporting on the start of the Judiclary Com-
mittee’s hearlngs on the Marshall nomination, one
journal noted that in 1061 and 1042, “the Commit-
tee held up Marshall’s confirmation as judge of the
2nd Circuit Court of Appeals for a year before ab-
proving the nomination. In 1965, the Committee
approved his confirmation as Solicitor General In
less than & month.” Marshall Nomination. Congres-
stonal Quarterly Weekly Report, v. 25, July 28,
1867. p. 1301.
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off debate on the nomination failed; on the tlon of Homer Thomberry, who had been tion, the Thomberry nomination had been

101st day,
Fortas nomination, as well a8 the nomina-

Assoclate Justice. Like the Fortas nomina-

the President withdrew the nominated to take Mr. Fortas's place a3 an announced by President Johnson 101 days

earlier.

TABLE 1.—CHRONCLOGY OF ACTIONS TAKEN ON SUPREME COURT NOMINATIONS, 1962-87 ¢

Nomines Presidential sanouncement  Sente rcelved momination Commitiee hearings Committes appeoval Report sbmitiad Sanpter debati; confimation or gtier Bral action
Ar. 3, 1962 e Mt 1L 1962,
g, 31, 1967 Sept, 28, 1967
July 28, 1965, g, 10, 196
™ i'"' g' 1325 ng }1' }% }% %i ig égﬂzz‘s&aul%’ss . Sept. 23, 1964
une: 26, . , , 1988 e
23, 1968; Sapt. 13, 16, 1964,
MO THOMRIATY .o s e 2 26, 1968 June 26, 1963 Ry 11, 12, 16, 18, 19, 20, 22
23, 1968, Sept. 13, 16, 196 , 1968,
Wareh £ BUREH.......re e Mty 21, 1960 Ney 23, 19639 W00 3, 1969, .o . June 3, 1969 June 3, 1969 Jwe 9, 1969; 74-3 vote,
Clement Haynsworth ................. Aug. 16, 1969 Aug. 21, 1969 sap_}s fgb nlv 16,19, 5,340, et 9, 1969 Nov. 12, 1970 Wov. 13, }lid-slsibm:" 19, 20, 21, 196%
G Harrold Corswell,,.. v s smrrrae 00 19, 1970 Jaa 19, 1970 Jon_ 47, 26, 29, 1970; Feb. 2, Feby 16, 1970 s Fol 27, 19700 Ihr.il3, is. 18, 19, 20, 23 M4, 25, 26 31
3, 1890, m}; Ape. 3, 6, 7. 3, 1970; refected, 45-57
A, 15, 1970 e WY 6, 1970 .msemanrnn . May 1], 12, 1970; 94-0 wota,
ot 22 1971 "nb'f. 23,1970 .. 4, 8, 1971; §9-1 vore.
jam H, Rebnq ot 22, 1971 Nov, 23, 197 Lo D6, 6, 7, & S, 10, 197); 68-26 vole.
Jomn Paul Stevens... Dec 1, 1975 Dec. 11, 1575 Dee. 17, 19, 1975; 980 woie,
Sandea n:r 0 Conor . luy 7, 1981 Aug 13, 1981 " Sepl 13, 1981 oo Sepl. 20, 1981; 99-0 votn_
Wilam H. Redoqust (W be Chiel June 17, 1965 Juse 20, 1086 a4, 198677 Sept 10, 15, 1986 motion to close debale
Jastice). ﬁg—gl &u Sepl 17, 1985 cow
KGR S csmsmrssssenmnns JUN 17, 1986, June 24, 1986 [N LI J—— . 18, 1986 e MG 1y 1986 . Sepl. 17, 1986; 98-0 votn.
Robert H, B0ri v erssormsasimrsrmrrs Y 1, 1987 Ky 7, 1987 ¢ Mo i

1 The actions fsted are carrent a3 of Jufy 7, 1987,

Relevant volumes of the Joumal of the Executive Proceedings of W Semziit, Congressinal Recond, Legrslative and Executive Calendar of Senate Comite on the Judiciary, Weekly Compilation of Presidential Documents, Pubiic Papers

Soures:
of the Presidents, and Mew York Times anual indices.

TABLE 2.—NUMBER OF DAYS BETWEEN ACTIONS TAKEN ON SUPREME COURT NOMINATIONS, 1962-87

[hs of Iuty 7, 1967)
aesental S Satd o Cmwie  Simisimd St Sess etk
Mominee i Senate wdsanol  cmmiee  bmeson® st of Sd fna Sente o nal
nomination eings appeovai report debate action action
! o top !
i 150 - R i
Eiﬁa {1968) 13 & 4 3 ]
Wanon £ Burger 1 ] ] i ] 1i
Cloment % 73 ] 1 8 %
£ Harrol Carswel H 0 1 u % n
7 i g i :
W, K. Rehnquist (1571) 12 b 3 y 5
St by Gl ‘ ” 3 ¢ 1
W H, Rshnauist (1586) 3 16 o %
Alunin Scaba ] 3 u @
Rebet H. Bork 6
S

SEQUENTIAL REFERRAL-—S. 887 Mr. KARNES. Mr. President, they EXCELLENCE IN MINORITY

Mr. BYRD. Mr. President, 1 ask have been cleared. HEALTH EDUCATION AND
unanimous consent that when the Mr. BYRD. Mr. President, 1 ask CARE ACT

Labor and Human Resources Commit-
tee reports S, 8817, it be sequentially re-
ferred for not more than 30 days to
the Select Committee on Indian Af-
fairs for the purpose of adding lan-
guage regarding the Native American
Programs Act.

The PRESIDING OFFICER. With-
out objection, it 1s so ordered.

THE CALENDAR

Mr. BYRD. Mr. President, I inquire
of the distinguished acting Republican
leader if the following calendar order
numbers have been cleared on hlis side
of the ailsle: Calendar Order No. 239,
Calendar Order No. 241, and Calendar
Order No. 244?

unanimous consent that Calendar
Order Nos. 239, 241, and 244 be consid-
ered en bloc; that the amendments,
where shown, be adopted; that where
preambles and amendments to the
titles are shown; that they be adopted;
that the colloguies and statements by
Sensators be printed in the Recorp at
the appropriate places; that the bills
be passed, and the motion to reconsid-
er be lald on the table.

The PRESIDING OFFICER. Is
there oblection? Without objection, it
is 8o ordered.

The Senate proceeded to consider
the hill (S. 769) to amend the Public
Health Service Act to authorize assist-
ance for centers for minority medical
education, minority pharmacy educa-
tion, minority veterinary medical and
education, and minority dentistry edu-
cation, which had been reported from
the Committee on Labor and Human
Resources, with an amendment to
strike all after the enacting clause and
insert in lieu thereof, the following:
That this Act may be cited as the “Excel-
lence in Minority Heslth Education and
Care Act”,

FINDINGS AND PURPOSES

SEec. 2. (a) The Congress makes the follow-
ing findings:
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LLOYD CUTLER ON
ROBERT BORK

¢ Mr. HUMPHREY. Mr. President, I
wish to insert in the RECORD & most In-
teresting article endorsing the nomina-
tion of Judge Robert Bork to the Su-
preme Court. The author, Llosd
Cutler, is, of course, one of the most
distinguished members of the bar. He
served as counsel to President Carter
and was a founder of the Lawyer’s
Committee for Civill Rights Under
Law. And he describes himself as a lib-
eral Democrat.

Here is one such man who has the
integrity to stand up and praise Judge
Bork’s qualifications and endorse his
nemination to our High Court,

Given Judge Bork’s eminent qualifi-
cations, which were praised when the
Senate unanimously confirmed him
only 5 years ago as a judege of the Dis-
trict of Columbia Circuit Court of Ap-
peals, the record delay in the planned
start of the new confirmation hearings
is unconscionable. Seventy days will
pass from the July 7 official submis-
sion of the nomination to the Senate,
to Chairman BipEN's announced start-
ing date of September 15, As docu-
mented in a new study by the Congres-
sional Research Service, the average
interval in start of confirmation hear-
ings for the previous 16 Supreme
Court nominations of the past 25
years has been 17.6 days, and the long-
est has been 42 days.

This delay is grossly unfair. It likely
will force the Court to open its Octo-
ber term one justice short, thus de-
priving litigants who have fought long
and hard to get to the Court of a full
panel. As the Washington Post wrote
in an editorial on July 10, “If minds
are already made up, why wait? * * *
If there is a strong, serious case to be
argued against Judege Bork, why do so
many Democrats seem unwilling to
make it and afraid to listen to the
other side?”

Why indeed. Elemental fairness de-
mands that the hearings begin as soon
as possible.

I ask that the article be printed in
the RECORD.

The article follows:

[From the New York Times, July 16, 18871

Saving BorE FROM BOTH FRIENDS AND
ENREMIES
(By Lloyd N, Cutler) !

‘WASHINGTON.—The nomination of Judge
Robert H. Bork to the United States Su-
preme Court has drawn predictable reac-
tions from both extremes of the political
spectrum. One can fairly say that the con-
firmation Is as much endangered by one ex-
treme as the other.

The liberal left’s characterization of
Judge Bork as a right-wing ideologue Is
being reinforced by the enthusiastic em-
brace of his neo-conservative supporters.

'Lloyd N. Cutler, a lawyer, who was counsel to
President Jimmy Carter, was a founder of the law-
yvers Committee for Civil Rights Under Law.

20593

His confirmation may well depend on
whether he can persuade the Senate that
this characterization is a false one,

In my view, Judge Bork is neither an ideo-
logue nor an extreme right-winger, either In
his judicial philosophy or In his personal po-
sition on cwrrent socfal issues, I base this as-
sessment on a post-nomination review of
Judge Bork’s published articles and opin-
ions, and on 20 years of personal assoclation
as & professional colleague or adversary. I
make it as a liberal Democrat and as an ad-
vocate of civil rights before the Supreme
Court. Let’s look at several categories of
concern.

Judicial philosophy. The essence of Judge
Bork’s judicial phllosophy Is self-restraint.
He believes that judges should interpret the
Constitution and the laws according to neu-
tral principles, without reference to their
personal views as to desirable social or legis-
lative policy, insofar as this 1s humanly
practicable.

All Justices subscribe at least nominally to
thls philosophy, but few rigorously observe
it. Justices Oliver Wendell Holmes, Louls D.
Brandeis, Felix Frankfurter, Potter Stewart
and Lewis F. Powell Jr. were among those
few, and Judge Bork's articles and opinions
confirm that he would be another. He has
criticized the rightwineg activism of the pre-
1937 court majorities that struck down
social legislation on due process and equal
protection grounds. He Is likely to be a
strong vote agalnst any similar tendencies
that might arise during his own tenure.

Freedom of speech. As a judge, Judge Bork
has supported broad constitutional protec-
tion for political speech but has questioned
whether the First Amendment also protects
literary and scientific speech. However, he
has since agreed that these forms of speech
are also covered by the amendment. And as
a judge, he has voted to extend the constitu-
tional protection of the press against libel
Jjudgments well beyond the previous state of
the law. In his view, “It is the task of the
judge In this generation to discern how the
Framers’ values, defined in the context of
the world they knew, apply to the world we
know.” Over Justice (then Judge) Antonin
Scalia’s objections, he was willlng to apply
“the First Amendment’s guarantee ., .., to
frame new doctrine to cope with changes in
libel law [huge damage awards] that threat-
en the functions of a free press.”

Civil rights. While Judge Bork adheres to
the “original intent” school of constitution-
al Interpretation, he plainly Includes the
intent of the Framers of the post-Civil War
amendments outlawing slavery and racial
discrimination. In this spirit, he welcomed
the 1856 decision In Brown v. Board of Edu-
cation proclaliming publlc school segrega-
tion unconstitutional as ‘‘surely corr
and as one of “the Court’'s most splendid
vindications of human freedom.”

In 1963, he did in fact oppose the public
accommodations title of the Civil Rights
Act as an undesirable legislative interfence
with private business behavior. But in his
1973 confirmation hearing as Solicitor Gen-
eral he acknowledged he had been wrong
and agreed that the statute “has worked
very well,” At least when compared to the
Reagan Justice Department, Judge Bork as
Solicitor General was almost a paragon of
civil rights advocacy.

Judge Bork was later a severe critic of Jus-
tice Powell’s decisive concurring opinion in
the University of Californie v. Bakke case,
leaving state universities free to take racial
diversity into account in thelr admissions
policies, $0 long as they did not employ nu-
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merical quotas. But this criticlsm was limit-
ed to the constitutionsl theory of the opin-
fon, Judge Bork expressly conceded that the
limited degree of affirmative action it per-
mitted might weil be a desirable soclal
policy.

Abortion. Judge Bork has been a leading
critic of Roe v, Wade, particularly its hold-
ing that the Bill of Rights Implies a consti-
tutional right of privacy that some state
abortion laws insure but this does not mean
that he i3 a sure vote to overrule Roe v.
Wede; his writings reflect a respect for
precedent that would require him to weigh
the cost as well as the benefits of reversing
a decision deeply Imbedded in our legal and
soclal systems. (Justice Stewart, who had
dissented from the 1965 decision in Gris-
wold v. Connecticut, on which Roe v. Wade
Is based, accepted Griswold es binding in
1973 and joined the Roe v. Wade majority.)

Judge Bork has also testified against legis-
lative efforts to reverse the court by defin-
Ing life to begin at conception or by remov-
Ing abortion cases from Federal court juris-
dletion. If the extreme right Is embracing
him as a convinced right-to-lifer who would
strike down the many state laws now per-
mitting abortions, it is probably mistaken.

Pregidential powers, I thought in October
1973 that Judge Bork should have resigned
along with Elliot L. Richardson and William
5. Ruckeishaus rather than carry out Presi-
dent Richard M. Nixon’'s Instruction to fire
Archibald Cox as Watergate special prosecu-
tor.

But, as Mr. Richardson has recently ob-
served, it was Inevitable that the President
would eventually find someone in the Jus-
tice Department to fire Mr. Cox, and, if all
three top officers resigned, the depart-
ment’s morale and the pursuit of the Water-
gate investigation might have been irrepara-
bly crippled.

Mr. Bork allowed the Cox staff to carry
on and continue pressing for the President’s
tapes—the very issue over which Mr. Cox
had been fired. He appointed Leon Jaworski
as the new special prosecutor, and the inves-
tigations continued to their successful con-
clusion, Indeed, it 18 my understanding that
Mr. Nixon later asked, “Why did I go to the
trouble of firing Cox?"

I do not share Judge Bork’s constitutional
and policy doubts about the statute Institu-
tionalizing the special prosecutor function.
But If the constitutional issue reaches the
Supreme Court, he will most likely recuse
himself, as he has apparently already done
In withdrawing from a motions panel about
to consider this issue in the Court of Ap-
peals. Moreover, as he testified in 1973, he
accepts the need for independent special
prosecutors in cases involving the President
and his close associates,

Balance-the-budget amendment. While
this proposed amendment Is not a near-term
Supreme Court issue, Judge Bork’s position
on it 1s slgnificant because support for that
amendment 1s & litmus test of righi-wing
ideology. He has publicly opposed the
amendment on several grounds, including
its unenforceabllity except by judges who
are singularly ill-equipped to weigh the eco-
nomic policy considerations that judlcial en-
forcement would entall. This reasoning is
far from the ritual cant of a right-wing ideo-
logue,

Experience shows that it is risky to pin-
point Supreme Court Justices along the ide-
ologieal spectrum, ehd in the great majority
of cases that reach the Court ideclogy has
little effect on the cutcome.

The conventional wisdom today places two
Justices on the llberal side, three in the
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middle and three on the conservative gide, I
predict that if Judge Bork is conflrmed, the
conventionel wisdom of 1893 will place him
closer to the middle than to the right, and
not far from the Justice whose chair he has
been nominated to fill,

Every new appointment creates some
changes ih the “balance” of the Court, but
of those on the list the President reportedly
considered, Judge Bork iz one of the least to
create a declslve one.e

SOUTH AFRICAN POLITICS

® Mr. KERRY. Mr, President, the
recent meeting of 61 white Afrikaners
from South Africa with members of
the African National Congress in
Dakar, Senegal was a historic event of
major importance. It proved that
whites can talk to blacks even In the
polarized context of South African
politics. It also proved that the Con-
gress, by passing & strong sanctions
bill last year, sent the right message,
and has had an effect in moving the
dialog forward in South Africa.

During the debate on the sanctions
bill, there were those who said that
the ANC was a terrorist organization,
that it engaged In practices such as
“necklacing,” and that meaningful ne-
gotiations with the ANC were impossi-
ble. The events of the past week have
proven them wrong.

The meeting {n Dakar has proven
that meaningful negotiations are pos-
sible, and that the ANC is willing to
enter Into discussions with the white
Afrikaner power structure In South
Africa. Unfortunately, the Botha
regime has not shown a comparable
willingness to enter into negotiations
with the ANC. Such negotiations are
the only alternative to increasing vio-
lence and an eventual bloodbath in
South Africa.

A recent article In the Washington
Post of July 20 describes the meetings
In Dakar, and subsequent meetings in
Burkina Faso and Ghana between the
Afrikaners and the ANC. The article
quotes one leading member of the Af-
rikaner group as saying: “It has been
an overwhelming experience and I
think it is going to take a long time for
us to absorb it all. For many, our
whole conceptual framework has been
shattered,”

The article also states that many of
the Afrikaners came to accept the fact
that the ANC’s commitment to multi-
raciallsm is genuine, and “at least
some began to express an understand-
ing that far from being expedient, the
commitment to multiraciallsm was a
political liability held out of convic-
tion In the face of considerable ex-
tremist pressure both Inside and out-
side of South Africa.”

The meeting of leading Afrikaners
with members of the ANC, and the
warm reception accorded to the Afri-
kaner delegation in three black Afri-
can countries, 1s a hopeful and positive
development for all those who bhelieve
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that a peaceful solution is still possible
in South Africa. For those of us who
worked on the sanctions bill last year,
it is gratifying to see that at least
some of the Afrikaners in South
Africa have now accepted the necessl-
ty of face-to-face talks with the ANC.1
hope that these talks will lead to fur-
ther talks, and eventually to direct ne-
gotiations between the leadership of
the ANC and the Botha regime. There
iz no other way to bring an end to the
apartheid system, short of an all-out
civil war In South Africa.

I ask that the Washington Post arti-
cle, entitled “Afrikaners Given Warm
Welcome In Black Africa,” be printed
in the REcORD.

The article follows:

[From the Washington Post, July 20, 19871

AFRIKANERS GIVEN WARM WELCOME IN
BLACE AFRICA—"OUR WHOLE CONCEPTUAL
FRAMEWORE Has BEEN SHATTERED,” GROUP
MEMEER SAYS

(By Allister Sparks)

ACCRA, GHANA.—For 61 white South Af-
ricans, most of them dissident Afrikaners, it
was & journey from pariah status to accept-
ability.

The group of academics and business and
professional people who held talks last week
with the African National Congress (ANC)
in Dakar, Senegal, were accorded the status
of visiting dighitaries ag they journeyed to
two more West African countries, Burkina
Faso and Ghana.

Group members sald the tour, shamply
criticized by the South African government
and extreme right-wing whites at home,
demonstrated Africa’s readiness to accept
even that sector of South Africa most close-
1y identified with the apartheid policy of
white domination, provided they are pre
pared to renounce it.

In what for most was their first venture
into black Africa, the Afrikaners were first
astonished, then delighted at the warmth of
their reception In countries that have
barred entry to white S8outh Africans and
sought to i1solate South Africa Internation-
ally,

As the 10-day tour progressed, their re
serve and skepticlsm gave way to embraces
for their black hosts and the ANC leaders
who accompanied them on the tour as they
left Ghana on Friday.

It was a personal triumph for the former
leader of South Africa’s liberal Progressive
Federal Party, Frederik van Zyl Slabbert,
who resigned from the white-controlied Par-
llament last year te found an Institute for
promoting interracial contract.

Blabbert handpicked the group to particl-
pate In the sessions, the largest ever be
tween white South Africans and exiled lead-
ers of the outlawed ANC, which opinion
polls show has the strongest support of any
black movement In the country,

Slabbert chose mainly influential Afriks-
ners who had reached various stages of
doubts about the morality and viability of
the apartheid policy, but were uncertan
what sort of future they would have under
black majority rule.

As the tour drew to its close, most sald it
has been & profound personal experlence
that had destroyed many deeply Ingrained
preconceptions.

As one leading member of the group put
it, “It has been an overwhelming experience
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identifying and developing viable sites for
the placement of NHSC obligors.

In addition to structuring the loan repay-
ment progrem on the basis of grants to
States, we would recommend that the fol-
lowing changes also be made:

Address the unique needs of the Indian
Health Service through a separate loan re-
payment program.

Place emphasis on physicians and other
health professionals determined by the Sec-
retary to be of high priority need, rather
than the lengthy list of professionals in the
current bill,

Revise the priorities for applications to
give priority to those programs which focus
on serving rural areas, and to those Individ-
;.mls who are immediately available for serv-
ce.

Require States to report to the Secretary
on the number, cost and type of Individuals
receiving loan repayment under all of their
health manpower placement programs.

Repeal existing reports on the NHSC (sec-
tion 336A of the Public Health Service
(PHS) Act); on the NHSC Scholarship Pro-
gram (section 3384 (i) of the PHS Act); and
repeal the requirement for a National Advi-
sory Council on the NHSC (section 337 to
the PHS Act).

Add an amendment that wouid prohibit
the discharge In bankruptcy, after the expi-
ration of the present five-year bar, of any
payback requirement under the NHSC
Scholarship Program unless the Bankrupt-
¢y Court found that nondischarge would be
unhconscionable.

Repeal the NHSC Scholarship Program.
The mechanism of loan repayments pro-
vides a better mechanism for identifying in-
dividuals with the type of training needed
and who have sufficiently progressed to the
point In their training that they are willing
to make a commitment to serve in an under-
served area,

Focus Federal resources on the physicians
who are obligated for NHSC service. A Fed-
eral scholarship program would place physi-
cians in areas where there was not necessar-
lly any evidence that local support exists to
encourage physicians to remain after their
service obligation is completed.

In summary, we think the concept of a
State-based loan repayment program could
form the foundation for a sound program
effort to address the needs of rural unhder-
served populations. We recommended that
the bill under consideration be revised in ac-
cordance with the foregoing recornmendsa-
tions.

We are advised by the Office of Manage-
ment and Pudget that there 13 no objection
to the presentation of this report from the
standpoint of the Administration’s program.

Sincerely,
Otis Bowen, M.D.,
Secrelary.

ROCK ISLAND ARSENAL 125TH
ANNIVERSARY

¢ Mr. SIMON. Mr. President, during
this past weekend, Rock Island Arse-
nal celebrated its 125th anniversary. It
was July 11, 1862, that Congress estab-
lished the Rock Island Arsenal follow-
ing the destruction of the Harper’s
Ferry Federal Arsenal. Rock Island
has served us all well since that time.

Rock Island continues to make a
vital contribution to our Nation’s secu-
rity and readiness. The arsenal’s role
in emergencies has always been criti-
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cal. But the specter of contracting out
Jjobs at Rock Island and other arsenals
has cast a pall over the good work
done by thousands of men and women,
who now must worry about thelr
future after years of dedicated service.

My good friend and colleague Seng-
tor Tom HarkIN of Iowa and I intro-
duced legislation prohibiting further
contracting out at defense arsenals
and manufacturing plants. This is im-
portant to all of us, and I sincerely
hope we can pass this measure. It
would be a fitting tribute in this Rock
Island Arsenal anniversary year.

Mr. President, I am grateful for the
long vears of service rendered by Rock
Island. I commend the arsenal commu-
nity, and I congratulate the hard-
working employees who have made
the arsenal an Army success story.e

CHILD CARE IN A HELLER
INDUSTRIAL PARK

& Mr, LAUTENBERQG. Mr. President,
on July 27 the Heller Indusirial Park,
in Edison, NJ, will be celebrating the
official opening of the John PF.
Kenney Childcare Center. The center
1s one of the first State licensed day
care facillties in this country designed
specifically to serve employees of an
industrial park,

The owner and developer of the in-
dustrial park, Isaac Heller believes
that employee day care programs will
be the corporate benefit of the late
1980’s. Mr. Heller has said that corpo-
rate day care facilities are not just
good things to have, but rather a real
necessity in our rapidly changing soci-
ety.

Parents who place their children in
the Industrial park facility will now be
assured of adequate supervision for
the children, but will be able to visit
them during the workday. Parents will
be able to spend valuable educational
and recreational time with their chil-
dren.

Employers will also benefit from this
onsite day care center. Their employ-
ees should experience less tension and
fewer distractions if they are relieved
of concern about the care and weil-
being of their children. Only about
3,000 employers, out of 6 million na-
tionwide, provide any sort of child care
assistance., Even fewer, approximately
150, provide on- or near-site centers.
But these pioneering employers have
seen improvements in morale, recruit-
ment, reduced employee turnover, de-
clining absenteeism, and increased
productivity.

Mr. President, I commend the vision
of Isaac Heller in developing this day-
care Iacility. Everyone gains when em-
ployers provide day care. Children
have a good place to stay while their
parents are at work. Employees will
know their children are close at hand
and well taken care of. Employers will
have a less distracted, more involved
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work force. I hope that other employ-
ers will follow the path being blazed in
this New Jersey industrial park.e

NAUM MEIMAN

¢ Mr. SIMON. Mr. President, the situ.
ation regarding Soviet emigration Is
deplorable, and one which must
change immediately. Thousands of
Soviet Jews are denied exit visas daily;
the reasons given are indefensible,

A common reason given for denial by
the Soviet Government is the sup-
posed “possession of state secrets.”
The authorities claim these refuseniks
possess secrets of the Government and
thus would be a threat to their state If
glven permission to leave.

These claims are truly ridiculous.
Naum Meiman has been a refusenik
for over 10 vears. The Soviet Govern-
ment continually rejects his requests
to leave on the grounds that he pos-
sesses state secrets. Naum, once a
mathematician, was forced to give up
his profession upon application of a
visa. After 10 years, what pertinent in-
formation could Naum possibly still
possess? Any knowledge he once may
have had would surely be outdated by
now.

It 13 time for the Soviet Government
to take action on behalf of Naum
Meiman and other refuseniks. Some-
thing must be done to relieve the suf-
fering of these individuals. I strongly
urge the Soviet officials to grant these
exit visas, so that these refuseniks can
finally live in peace.®

ORIGINAL INTENT OF THE
CONSTITUTION

¢ Mr. CRANSTON. Mr. President,
Leo Rennert, the veteran Washington
bureau chief for the McClatchey chain
of newspapers, is a writer acclaimed by
his peers for the quality of his news
coverage and the acuity of his political
Insights.

He has written a brilliant analysis of
the theory of the Constitution’s “origl
nal Intent,” which has once agaln
become a matter of controversial [n-
terest with President Reagan’s nomi-
nation of Judge Robert H, Bork to the
U.S. Supreme Court,

Mr. Rennert, In his article In the
July 12, 1987, issue of the Sacramento,
CA, Bee, puts the issue In realistic per-
spective when he observes:

When Intellectual formulations are
stripped away, the court and its judges are
seen for what they really are—wielders of
tremendous power with a great lmpact on
the lives of all Americans. The office may be
Judicial, but the game s over high political
stakes.

Bork and his chief booster in the Reagan
administration, Attorney General Ed Meese,
have thelr own conservative agenda for the
court. Having tried other routes and failed,
they want to roll back some of the major de-
cisions of the high court going back to Earl
Warren’s days.
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But to give thelr intentions a more benign
appearance, they have tried to cloak them
in a high-sounding pop-law doctrine that is
out of tune with 200 years of American con-
stitutional law. They're trying to win sup-
port with an exercise In illusionism—a hall-
mark of the Reagan administration.

In giving their “advice and consent” to the
Bork nomination, senators properly should
focus on what he stands for and what he’s
apt to do on the court—not on a transpar-
ently spurious doctrine that can’t stand up
to historical analysis,

I ask that the text of the Sacramen-
to Bee article, to which I have re-
ferred, be printed in the RECORD in its
entirety.

The article follows:

ROBERT BORK: THE ILLUSIONS’'S (GRAND, THE
AGENDA HIDDEN

(By Leo Rennert)

WasHINGTON.—There’s a special irony in
President Reagan’s nomination of Judge
Robert H. Bork to the Supreme Court
during celebrations marking the 200th anni-
verzary of the U.8, Constitution.

For the White House's basic selling point
to obtain confirmation—Bork’s supposed ad-
herence to the Constitution’s “original
intent”’—Is a fiction that won’t stand up to
either judicial or historical analysis.

For two centuries, judges of varying ideo-
logical persuasions have written their own
views In the nation’s basic charter. Some-
times, they greatly expanded its reach; at
other times, they constricted it.

There have been periods when the high
court tilted in favor of property rights—
even slavery. There also have been times
when it broke new ground in support of
racial and individual rights.

Either way, “original intent” was not a
key factor for the simple reason that the
Constitution was too skimpy to provide defi-
nite guidance for changing times and unan-
ticipated problems.

Some judges, while charting a radical new
course, pretended their views were entlrely
In accord with the Constitution’s explicit
precepts. Qthers were more candid and ac-
knowledged that the Constitution is a suffi-
ciently small document with broad enough
language to permit extensive adaptation to
new circumstances.

Legal scholars and constitutional histori-
ans long ago concluded that the court,
throughout its existence, has been gulded
by the views and, yes, prejudices of whomev-
er sat on the bench at a particular time.
American constitutional history is a drama
enacted by a few judges who can command
a five-vote majority and by purposeful presi-
dents who selze opportunities at critical mo-
ments to make appointments that push the
court in a desired direction.

But in selling the Bork nomination, the
president brushes aside this basic reality
and seeks to convince the Senate and the
country that he has picked a judge who fi-
nally has & clear, certlfied notion of what
the constitutional framers intended and an
jronclad commitment not to stray from this
true path.

Similarly, in speeches and lectures, Bork
himself has propounded his own judicial
theory of “original intent” and argued that
judges should not be guided by their own
personal views, The framers, not a judge’s
predilections, should call the shots. "“Qrigi-
nal intent is the only basis for constitution-
al declsion,” Bork declared in a series of
speeches In 1885. He repeatediy has accused
high-court justices of deviating from true
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constitutional intent in recent times and
gives the impression that he has the neces-
sary Insights to rescue the court from its
wayward habits. To hear Bork tell it, with
self-assurance bordering on arrogance, he
has a direct pipeline to the Constitution’'s
undeviating meaning.

The problem with that position is not just
that it clashes with liberal precedents and
decisions of the court in the last few dec-
ades. The real rub is that Bork doesn't
reach back far enough in his constant
moaning about “corrupters” of the Consti-
tution. His analysis ignores the entlre 200-
year history of the court and the develop-
ment of American constitutional law,

Almost from the very beginning, the court
charted its own course, greatly exceeding
the specific “intent” or provisions of the
Constitution. The best refutation of Bork’s
“original intent” doctrine ¢an be found In
the classic formulation delivered by the
greatest justice of them all, Chief Justice
John Marshall, in the 1819 case of McCul-
loch v. Maryland.

Marshall was faced with a legal challenge
to a congressional decision to set up a na-
tional bank. He readily acknowledged that
the Constitution makes no mention of a na-
tional bank, one way or the other, Although
the document was only 32 years old and
there were stlll some framers around whose
“Intent” presumably could be plumbed,
Marshall stepped in and set his own course.

He upheld the establishment of the bank
by finding that the Constitution gave Con-
gress not only explicit but all sorts of im-
plied powers that the court, In its wisdom,
could deduce, What matters, he argued, is
that judges, in filling in the blanks, should
be guided by a “fair and just interpreta-
tion”—a very convenlent and elastic crite-
rion.

But Marshall went a step further in set-
ting rules for judicial interpretation by
holding that the Constitution, by its very
essence, requires judges to use their full dis-
cretion to give new life and meaning to what
the framers intended. The Constitution, he
declared, is a pithy document; it’s up to
judges to put flesh on bare bones.

“A constitution, to contain an accurate
detall of all the subdivisions of which its
great powers will admit, and of all the
means by which they may be carried into
execution, would partake of the prolixity of
& legal code, and could scarcely be embraced
by the human mind,” Marshall declared. “It
would, probably, never be understood by the
public. Its nature, therefore, requires that
only its great outlines should be marked . . .
We must never forget that it is a Constitu-
tion we are expounding.”

Actually, Marshall did not wait until 1819
to read all sorts of things into the Constitu-
tion that weren’t there as he aggressively
moved to enlarge the court’s powers and the
authority of the central government. In
1803, he invented the doctrine of judicial
review—the right of the Supreme Court to
hold legislative measures unconstitutional—
In the landmark case of Marbury v. Madi-
80M.

That decision still ranks as perhaps the
greatest quantum leap in the history of U.S.
constitutional interpretation and hardiy a
model for the Reagan-Bork notion of judi-
cial “restraint.” The framers wrote that the
Constitution is the “supreme law of the
land.” But they omitted any authority for
the Supreme Court to set itself up as the
Constitution’s supreme arbiter. Marshall,
however, was uhdeterred and plunged right
in. He simply deduced the court’s powers to
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hold congressional acts unconstitutional
from “the very essence of judicial duty.” As
he saw it, naturally.

Marshall fashiohed this radical expansion
of the court’s authority without any evi-
dence of “original intent” and at a time
when the framers’ views were presumably
more ascertalnable than they are today. In
fact, one can make & good argument that
the Constitutional Convention in Philadel-
phia meant to creat three separate and co-
equal branches, each obliged to respect the
Constitution but none given a monopoly
power to have the final word In interpreting
its true meaning. One wonders if Bork’s
“original intent” doctrine is pure enough to
forswear the court’s power of judicial
review—particularly when a liberal statute
is under attack.

Since Marbury, the history of American
constitutional law has been lttered with
bold innovations and dramatic reversals of
prior decisions by conservative and llberal
Jurists alike, The 14th Amendment, a prod-
uct of the Civil War and c¢learly intended to
protect the rights of blacks, was used by
conservative-dominated courts in the late
19th and early 20th centuries to invalidate
child-labor and other progessive state laws
that impinged on property rights.

In 1886, in Plessy v. Ferguson, the court
stood In Civll War amendments on their
head by sanctioning segregation with the
“separate but equal’” doctrine, More than a
half century later, when the court finally
used the 14th Amendment to outlaw public-
school segregation and issued landmark rul-
ings to expand individual rights, there was
an outcry that Earl Warren had deviated
from true constitutional doctrine and
turned the court into a haven for “activ-
ists.” Bork and other critics of the Warren
Court never bothered to point out that
Plessy was g far greater distortion of consti-
tutional “intent” than Brown v. Board of
Education.

In attacking modern justices from Earl
‘Warren to Harry Blackmun for civil rights,
one-man, one-vote and pro-abortion rulings,
Bork shows a curious Intellectual myopia in
glossing over a consistent 200-year pattern
of creative Impuises by those who have sat
on the high court,

That’s why there are such great, passion-
ate fights over Supreme Court appoint-
ments and why a brulsing batile looms over
the Bork nomination. When intellectual for-
mulations are stripped away, the corut and
its judges are seen for what they really
are—wielders of tremendous power with a
great Impact on the lives of all Americans.
The office may be judicial, but the game is
over high polltical stakes,

Bork and his chief booster in the Reagan
administration, Attorney General Ed Meese,
have their own conservative agenda for the
court. Having tried other routes and falled,
they want to roll back some of the major de-
cisions of the high court going back to Earl
Warren's days. But to glve their intentions a
more benlgn appearance, they have tried to
cloak them in a high-sounding pop-law doec-
trine that is out of tune with 200 years of
American constitutional law, They're trying
to win support with an exerclse in illusion-
ism—a hallmark of the Reagan adminisira-
tion.

In giving their “advice and consent” to the
Bork nomination, senators properly should
focus on what he stands for and what he’s
adt to do on the court—not on a transpar-
ently spurious doctrine that can’t stand up
to historical analysis.e
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failed year after year. The administra-
tion’s Office of Management and
Budget [OMB] assured us earlier this
vear that at last we're on track. They
told us the budget they sent the Con-
gress will give us in the coming year a
substantial reduction in the deficit.

Here Is the record of deficits under
Gramm-Rudman since it went into
effect in 1986; 1986 target, $172 mil-
lion; actual deficit, $221 billion; 1987
target, $144 billlon; OMB deficit esti-
mate, $180 billion. CBO without non-
recurring asset sale or tax reform defi-
cit estimate, $194 billion; 1988 target,
$108 billion; latest, almost certainly
too rosy, deficit estimate, $181 billion.

The Congress changed the adminis-
tration’s spending priorities some but
ended up with a budget that closely
refiected the President’s judgment on
deficit reduction. Both the Congress
and the President turned out to be
hugely wrong. Wrong by tens of bil-
lions of dollars. This is what happened
to the 1986 budget, the 1987 budget.
You can count on it. It will happen to
the 1988 budget. Each year the admin-
istration and the Congress grossly un-
derestimate the deficit. Each year we
sink another $200 billion or so more
deeply in debt.

This has become a serious intemnasa-
tional embarrassment. America is still
the driving economic force of the free
world. Our world’s most powerful
economy has given us the military
strength to serve as leaders of the free
world. But we are putting this vital
economy in constantly more serlous
Jeopardy. Indeed we have become the
despair of our strongest allies. Leaders
of country after country have told us
that we must bring our huge deficits
under control. Our answer has been to
tell them to follow our live-it-up, play-
boy, spend-and-borrow philosophy. We
actually tell the Germans and the Jap-
anese to cut their taxes, flood their
countries with credit, borrow more and
spend more. The administration tells
them that kind of extravagant easy
living will expand their markets. Then
we can sell more to them and improve
our trade deficit. And what do they
tell us? They tell us another way to
improve our trade deficit. They tell us
to get serious about reducing our huge
$200 billion deficits and our exploding
national debt. They tell us if we don’t
stop this squandermania we're headed
for superinflation and a full-scale de-
pression. Who's right?

Mr, President, the remarkable thing
about this situation is everyone knows
the Germans and Japanese and our
other foreign friends and allies are ab-
solutely right. Go into the stores or
shops or farms or factories of this
country and ask the Americans who
are running their enterprise. Ask them
if the deficit spending policies of this
Federal Government are right or
wrong. Ask them if they believe the
Government is getting its act in work-
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ing order. Republican or Democrat
will all tell you the same thing. Their
answer will be “no way.” They tell you
as in one voice. Get back to Washing-
ton and spend less, much less. Then, if
necessary, to bring down the deficit,
increase taxes. They consistently be-
lieve the President is wrong to call for
so0 much spending for the military.
Our constituents also believe the Con-
gress is wrong in Insisting on continu-
ing to fund social programs at too
high a level. Sure in many cases they
have their favorite cause. But if they
ask for more spending for instance to
help the Contras—ask them if they
really want to spend $100 million a
year of the taxpayers money for that
purpose. Some constituents will say
sure. But some will say, on second
thought, save that money. Ask them if
they are prepared to spend billlons to
follow up on the Contra expenditure if
the Contras can’t do the government
overthrow job In Nicaragua. If your
constituent calls for more money for
community development ask her or
him if they really want to increase
Government spending beyond the $4
billion a year we now spend. If they
support the President’s call for a 50-
percent increase in spending for the
National Science Foundation, over the
next 5 years, ask them if they're ready
to increase their taxes to pay for it.

Mr. President this abysmal failure of
the Federal Government—President
and the Congress—to reduce the defi-
cit comes during a long perlod of eco-
nomic recovery. Indeed this is one of
the longest recovery periods in the
past 50 years. This is precisely the
time we should be running surpluses.
We know this situation cannot go on
much longer. Next year or the year
after—when the next recession hits as
it always will in a free economy, the
deficits will really explode, The annual
deficits will rise to $300 or $400 billion.
Before the recession—or depression—
runs its course the country could be
saddled with a national debt of $4 or
$5 trillion. Inflation, low household
saving, and huge Federal borrowing
spell high interest rates. The interest
cost of servicing the national debt
would then become larger than any
Federal expenditure including nation-
al defense. Now let me tell you why
that’s such a wicked burden. That in-
terest cost would be completely uncon-
trollable, The Congress with the best
will in the world could not reduce it by
& penny. This Is what our faijlure, I
repeat our fallure in this Government
to cut spending, cut spending every-
where—military, social programs—
right across the board and our failure
to raise whatever taxes are necessary
to cover our unwillingness to cut
spending—is doing to us.

I yield the floor.

Mr. President, I suggest the absence
of a quorum,
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The ACTING PRESIDENT pro tem-
pore. The absence of a quorum Is
noted. The clerk will please call the
roll.

The legislative clerk proceeded to
call the roll.

Mr. BIDEN addressed the Chalr.

The ACTING PRESIDENT pro tem-
pore. The Senator from Delaware,

Mr. BIDEN. Mr. President, I would
like to take some time this morning.

The ACTING PRESIDENT pro tem-
pore. The Chair will advise the Sena-
tor—does he seek unanimous consent
that the order for quorum call be re-
scinded?

Mr. BIDEN. Yes, I do.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. The Chair recoenizes the Sena-
tor from Delaware.

Mr. BIDEN. I thank the Chair.

Mr. President, I rise this morning to
speak on the subject of the role of the
U.S. Senate in the confirmation proc-
ess of Supreme Court Justices.

I will tell my colleague in the chair
that I am going to take more time this
morning than I usually take on the
floor, My speech this morning will be
relatively long, but, hopefully, histori-
cally and constitutionally accurate,

ADVICE AND CONSENT: THE
RIGHT AND DUTY OF THE
SENATE TO PROTECT THE IN-
TEGRITY OF THE SUPREME
COURT

Mr. BIDEN. Mr. President, on July
1, 1987, President Reagan nominated
Judge Robert Bork to be an Associate
Justice of the Supreme Court. I am de-
livering today the first of several
speeches on questions the Senate will
face in considering the nomination.

In future speeches, I will set out my
views on the substance of the debate—
and there 1s room for principled dis-
agreement. But in this speech, I want
to focus on the terms of the debate—
and I hope to put an end to disagree-
ment on the terms of the debate. Ar-
guing from constitutional history and
Senate precedent, I want to address
one question and one question only:
What are the rights and duties of the
Senate in considering nominees to the
Supreme Court?

Some argue that the Senate should
defer to the President in the selection
process. They argue that any nominee
who meets the narrow standards of
legal distinction, high moral character,
and judicial temperament s entitled
to be confirmed in the Senate without
further question. A leading exponent
of this view was President Richard
Nixon, who declared in 1970 that the
President is “the only person entrust-
ed by the Constitution with the power
of appointment to the Supreme
Court.” Apparently, there are some in
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this body and outside this body who
share that view,

I stand here today to argue the op-
posite proposition. Article II, section 2,
of the Constitution clearly states that
the President “shall nominate, and by
and with the advice and consent of the
Senate, shall appoint * * * Judges of
the Supreme Court, * * *” I will argue
that the framers intended the Senate
to take the broadest view of its consti-
tutional responsibility. I will argue
that the Senate historically has taken
such a view. I will argue that, in case
after case, it has scrutinized the politi-
cal, legal, and constitutional views of
nominees., I will argue that, in case
after case, it has rejected professional-
ly qualilfied nominees because of the
perceived effect of their views on the
Court and the country. And I will
argue that, In certain cases, the Senate
has performed a constitutional func-
tion in attempting to resist the Presi-
dent’s efforts to remake the Supreme
Court in his own image.

THE INTENT OF THE FRAMERS

How can we be sure of the scope of
the Senate’s constitutional rights and
duties under the “advice and consent”
clause? We should begin—but not
end-—our investigation by considering
the intent of the framers. Based on
the debates of the Constitutional Con-
vention, it {s clear that the delegates
intended the Senate to set into play a
broad role in the appointment of
Judges.

In fact, they originally intended
even more. At the beginning of the
Constitutional Convention, they in-
tended to give the Congress exclusive
control over the selection process and
to leave the President out entirely. On
May 29, 1787, the Constitutional Con-
vention began to deliberate in Phila-
delphia. It adopted as a working paper
the Virginia plan, which provided that
“s National Judiciary be established
* * * t0 be chosen by the National Leg-
islature.”

A few weeks after debate began,
some delegates questioned the wisdom
of entrusting the selection of judges to
Congress alone, They feared that Con-
gress was large and lumbering and
might have some trouble making up
its mind, James Wilson of Pennsylva-
nia was an advocate of strong Execu-
tive power, so0 he proposed an obvious
alternative: giving the President
exclusie power to choose the judges.
This proposal found no support what-
gsoever. If one concern united the dele-
gates from large States and small
States, North and South, it was a de-
termination to keep the President
from amassing too much power. After
all, they had fought a war to rid them-
selves of tyranny and the royal prerog-
ative In any form. John Rutledege of
South Carolina opposed glving the
President free rein to appoint the judi-
ciary since “the people will think we
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a.;'le l’ea.mng‘ too much toward monar-
chy.’

James Madison, the principal archi-
tect of the Constitution, agreed., He
shared Wilson’s fear that the legisla-
ture was too large to choose, but
stated that he was “not satisfied with
referring the appointment to the Ex-
ecutive.,” He was “rather inclined to
glve it to the senatorial branch’ of the
legislature, which he envisioned as a
group “sufficiently stable and inde-
pendent” to provide “deliberate judg-
ments.” Accordingly, on June 13,
Madison formally moved that the
power of appointment be given exclu-
sively to the Senate. His motion
passed without objection.

On July 18, 200 years ago last Satur-
day, James Wilson again moved “that
the Judges be appolnted by the Execu-
tive.” His motion was defeated, by six
States to two. It was widely agreed
that the Senate “would be composed
of men nearly equal t¢ the Executive
and would of course have on the whole
more wisdom.” Moreover, “it would be
less easy for candidates to intrigue
with them, than with the Executive.”

Obviously, we can see here the fear
that was growing on the part of those
at the Convention was that respective
nominees would be able to intrigue
with a single individual, the President,
but not the Senate as a whole. So Mr,
Ghorum of Massachusetis suggested a
compromise proposal: to provide for
appointment by the Executive “by and
with the advice and consent” of the
Senate. Without much debate, the
“advice and consent” proposal failed
on a tie vote.

Up until now, no one, no single vote
at the Convention, gave the Executive
any role to play in this process.

All told, there were four different at-
tempts to include the President in the
selection process, and four times he
was excluded. Until the closing days of
the Convention, the draft provision
stood: “The Senate of the United
States shall have power to * * * ap-
point * * * Judges of the Supreme
Court.” But the controversy would not
die, and between August 25 and Sep-
tember 4, the advice and consent coms-
promise was proposed once again. On
September 4, the Special Committee
on Postponed Matters reported the
compromise, and 3 days later, the Con-
vention adopted it unanimously.

What can explain this 11th hour
compromise? Well, historians have de-
bated it for years.

Gouverneur Morris of Pennsylvania
offered the following paraphrase. The
advice and consent clause, he sald,
would give the Senate the power “to
appoint Judges nominated to them by
the President.” Was his interpretation
correct?

Well, we can never know for sure,
but it seems to be the overwhelming
point of view among the scholars. But
it is difficult to imagine that after four
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attempts to exclude the President
from the selection process, the fram-
ers Intended anything less than the
broadest role for the Senate—in choos-
ing the Court and checking the Presi-
dent In every way,

The ratification debates confirm this
conclusion. No one was keener for a
strong Executive than Alexander
Hamilton. But in Federalist Papers 76
and 77, Hamlilton stressed that even
the Federalists intended an active and
independent role for the Senate.

In Federalist 76, Hamilton wrote
that senatorial review would prevent
the President from appointing justices
to be “the obsequious instruments of
his pleasure.” And In Federalist 77, he
responded to the argument that the
Senate’s power to refuse confirmation
would give it an improper influence
over the President by using the follow-
ing words: “If by influencing the Presi-
dent, be meant restraining him, this is
precisely what must have been intend-
ed. And it has been shown that the re-
straint would be salutary. ® * *”

Now, this is the fellow, Hamilton,
who argued throughout this entire
process that we needed a very strong
Executive, making the case as to why
the Senate was intended to restrain
the President and play a very impor-
tant role.

Most of all, the founders were deter-
mined to protect the integrity of the
courts. In Federalist 78, Hamilton ex-
pressed a common concern: “The com-
plete independence of the courts of
Justice,” he sald, “is peculiarly essen-
tial in a limited Constitution. * * *
Limitations of this kind can be pre-
served in practice no other way than
through the medium of courts of jus-
tice, whose duty it must be to declare
all acts contrary to the manifest tenor
of the Constitution void.”

So, in order to preserve an independ-
ent Judiciary, the framers devised
three important checks: life tenure,
prohibition on reduction in salary and,
most important, a self-correcting
method of selection. As they relied on
the Court to check legislative en-
croachments, so they relied on the
Legislature to check Executive en-
croachments, In dividing responsibflity
for the appointment of judges, the
framers were entrusting the Senate
with a solemn task: preventing the
President from undermining judicial
Independence and from remaking the
Court in his own image. That in the
end is why the framers intended a
broad role for the Senate. I think it is
beyond dispute from an historical per-
spective.

THE SENATE PRECEDENTS
The debates and the Federalist
Papers are our only keys to the minds
of the founders. Confining our Investi-
gation to “original intent,” you would
have to stop there. But there is much
more, Two centuries of Senate prece-
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dent, always evolving and always
changing with the challenges of the
moment, point to the same conclusion:
The Senate has historically taken seri-
ously its responsibility to restrain the
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nized the political views and the con-
stitutional philosophy of nominees, in
addition to thelr judicial competence.

I ask unanimous consent to insert in
the REcorD a list of all nominations re-
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jected or withdrawn over the last 200
years.

There being no objection, the st
was ordered to be printed in the
RECORD, as follows:

President. Over and over, it has scruti-

. SUPREME COURT NOMINATIONS REJECTED OR WITHDRAWN, 1755-1970

Supreme Caurl sorioes ool esdonts oty Senae paty  FeocBl (D/ouniputed (/g Raasons for Senale opposition

John (1795).....cnmssmnmsmsmsnssrsssssrss. WIOSHINGI0N vvnr, Foderdislnvnns F R 14-10 Attacked by his fellow Federalists for his opposition lo the Jay Treaty of 1794.1.2

mm (1811) Muls;nm Dem.-Repub, ....c... DR R N Ilwarb’wﬂil Federalists for sirong enforcement of &m{" lllrﬂtm-hhm
Mﬁfntyél Gfll:tw of Customs for Connecticut; questionable legal

alifical
John Crittenden (1829) ...oosossommsssssssiorsusrmnernres 10, AGIMS ... DR DR ] 2317 M:Ttlls -T a bme duck President (nomination came after his 1820 defeat by
Brooke Taney (1835) .....ccenimcicemsrammeranoes Jackson.......c.... DOM. Whig P, Later confrmen) as Chiel Juslice 1836..........00n0. tnpopular wﬂh Whips because, a3 Secrelary of the Treasury, removed
Fogr lums irnrn the Bank of the United States in compliance with mem
John Spener (1844) T w/D W, Ly} 2-21 T mﬂlel'rstln.ﬂmeedmﬂiepremw
( et ,‘:asweﬂmedmall T Masm%amnmlﬁ@w&m

because of his tical associalion with

Resben Walworth (1844} ..... p— 7 ] W P 21-20 Partisan opposiion Senale Whigs.

Rdward King (1 w/D W, P 9-18 Selnzle Whigs antu:lpaled 1Intl would nol he nomingted for President, and way

Edward King (1845) w/0 W. ] Tyler bemmb;:lzﬁ)duok i facl after Polk's election (Ning nomination resubmitted
in Deceml

John Read [1845) W/ W No action Nominabon made February 1845, Senate adjourned without taking action.”

George Woodward (1346) D. W, R 29-20 Woodward's home siate Senator, Simon Cameion, msisted o fighl & approws
amm"}m ( ';enawnal oortesy”); Woodward akso atiacked a3 exreme

ican naivi

Edward Bradford {1852) Fillmore, W W, No action Fillmore affoclmu 3 lame duck becavse not nomingled for President in 185%
Senate adjourned withoul taking action.*

George Badger (1352) Filmor. W P 26 25 Fillmore 2 lamu duck in facl after Pesce's dlection; nomination of Sen. Badger [
Whig) “posiponed” bySenatel)emaattrnammwn Coul sl by
I)umu:ut Prerce to fill.?

Wiliam Micou (1353: Same reasons as with Badger nomination, above !

Jeremiah Black (1361) 2-25 1360

Black was unxosed politically Demwalm Sen. Stephen Douglas (loser of

uchanan was 'a Eame dock in fact (nominafion made gtter Lincan's
eiectml Semuanhuamfmwmedbem:ﬂuhwmwum
that force could nol be used b prevent secesson and maintain m te Unen, - ¥

Henry STInbURY [1866).....oonmmsersrrmerssrmmererrsrtres & SO ererers Dlrmsscsrmssemsssrrnss. Rrcsemsrsssssress COUM 5631 GRMINGIOY .ovovesossercsrmsresre e ssrann .. Radical Republicans controlling Senate reduced size of Supreme Court by hwo saats
dent Johnson a chance by make any nominations. . % ¢
Ehenezer Hoar {1870) Grant R R R Bu Ihalr'dre;eclziw lhls mrs?“ pnllcild,"ﬁm for merit #m&mmldmm u;:
¢ivik serwice reforms, against impeachment of President Johnson.
Gerge Wilkams (1874) ornt R R W w:i‘ﬁsrﬁun:a" o o m:bﬁm\}r'ﬁ'"n&m odiivs n froncil ety
ms awn because ions lliams’ capabiliies a ol
1 :ls’mmtm 35 Attorney Genesal, to the scandabndden Geamt Admnistrs-
ion,
Caleh Cushing (1674) Grant R R w Cushing had chan| polﬂml parties several times; atiacked lity of
Reoumnw, ; sent indiscreet bﬂumhﬂmmnlﬂﬁl%
secession, b+ 3
Stankey Matthews (1881) Hayes. R |} No juckciary Comm. actiom renominated ........... Malthews for his close ties to Jay Gould and railroad ntuus;
by Gartiedd and confirmed by 24-23 |mpomm he was Hayes' brother-indaw and Hayes' Lwwyer before the Blectoral
wote . Commission adjodicating the dispuled 1876 Hayes-Tiden woteb 3.2
Wiliam Homblower (£893) Qlevetand D. b R - Homblmrs tion to machine otrlim York led 1D *senatorial courtesy™
veto of nomination by New York Democratic Sen. Hill; also Repubican fear of
Hormblowes's. apposition to protective tariffs. . 2. 3
Wheekr Peckham gsum) ............................ Covelnd............. D. D [4 41-32 Same reasons as with Homblower nomination, above.2- 3. 3
John J, Parkes {1930} Moover R. k R 41-39 Qpposed by waions for clase adhesence to anti-tabor precedents; opposed by oW
&gms grwmlnul rgclft stalements made a5 candidate for Governod of North
Im n
B Fortas {1968) v L Johnson ......... D. ] w fliliwestes fvom opposifion to Wamen Courl, Fortas™ memberchip on Courl;
Mmtm)“ 2 lame duck m summer of 1968 (not rureing fr
Tenomination).
Homer Thornbermy (1968)....mummmmammiisnns. L JANSON ..oooe., D D W |)‘(si1ml1luacam:ya after withdrawnal of Jusice Forias' nomingtion & Chiel
ustice. 1
Clement Haynsworth {1969) HNion R D R 5545 mtlclsr'n 3ul‘u'wil rights and ol Bberlies record; questions of fnancial impropei-
G Harold Carswell (1970) Nexon R I} R 5145

Medocre gl qualfications; erifcism ot part statevents and  acions wee
racist 1. 34

1 Henty ), Abrabam, “Jistices and Presidents™ (Mew York: Penguin Books, 1975).

2 Philip B, Kurlaad, “The Appointment and I of Supreme Courl Justices,” in Law and the Social Order (1972 Arizona Stake Univ. Law Joumal), No
3 Richard . Fredman, “The Transformation in Senale Response to Supreme Courl Nominations: From Reconsiruction by the Tafl Admumisiration and Beyond, * niw) u- Review 1 (1983).
* Donald E. Lively, “The Supreme Court Appointment Process: In Search of Constitulional Roles nd Responsiilives,” 59 Soulher Califorma Law Review 3] (198&

Mr. BIDEN. In many cases, the dent setter was none other than poor however, he resigned his seat to

Senate rejected technically competent
candidates whose views it perceived to
clash with the national interest. The
chart lists 26 nominations rejected or
withdrawn since 178%. In only one
case, George Williams—a Grant nomi-
nee whose nomination was withdrawn
in 1874—does it appear that substan-
tive questions played no role whatso-
ever. The rest were, in whole or in
part, rejected for political or philo-
sophical reasons.

The precedent was set as early as
1795, in the first administration of
George Washington, And the prece-

John Rutledge who I quoted earlier.
Remember Rutledge? He was the one
who argued at the Constitutional Con-
vention that to give the President
complete control over the Supreme
Court would be “leaning too much
toward monarchy.” Well Old John
would come to wish he had not uttered
those words.

Rutledge was first nominated to the
Court in 1790, and he had little trou-
ble being confirmed. As one of the
principal authors of the first draft of
the Constitution, he was clearly quali-
fied to Judge original intent. In 1791,

become chief justice of South Caroli-
na, which—as our two South Carolina
Senators probably still think—he con-
sidered a far more important post. But
then, Chief Justice John Jay resigned
from the Supreme Court in 1795, and
Washington nominated Rutledge to
take his seat. The President was S0
confident to a speedy confirmation
that he had the commission papers
drawn up in advance and gave him a
recess appointment.

But that was not to be. A few weeks
after his nomination, Rutledge at-
tacked the Jay Treaty, which Wash-
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Ington had negotiated to ease the last
tensions of the Revolutionary War
and to resolve a host of trade issues.
Because of the violent opposition of
the anti-British faction, support of the
treaty was regarded as the touchstone
of true federalism. One newspaper re-
ported that Rutledge had declared “he
had rather the President should dle
(dearly as he loved him) than he
should sign that treaty.” Another
paper reported that Rutledge had In-
sinuated “that Mr. Jay and the Senate
were fools or knaves, duped by British
sophistry or bribed by British gold
» » ¢ prostituting the dearest rights of
freemen and laying them at the feet of
royalty.”

Debate raged for 5 months, and Rut-
ledge was ultimately rejected, 14 to 10.
To the minds of many Senators, Rut-
ledge’s opposition to the treaty called
into question his judgment in taking
such a strong position on an issue that
polarized the Nation. Some even
feared for his mental stability. But
make no mistake: the first Supreme
Court nominee to be rejected by the
Senate—one of the framers, no less—
was rejected specifically on political
grounds. And the precedent was firmly
established that inquiry into a nomi-
nee’s substantive views is a proper and
an essential part of the confirmation
process.

Since Washington’s time, the prece-
dent has been frequently reinforced
and extended—often at turning points
in our history. In 1811, Alexander
Wolcott, a Madison nominee, was re-
jected at least In large part because of
his vigorous enforcement of embargo
legislation and nonintercourse laws.
His rejection was fortunate for our
legal history, since he later endorsed
the view that any Judge deciding a law
unconstitutional should be immediate-
ly expelled from the Court,

In 1835, Roger Taney, a Jackson
nominee, was opposed for much more
serious and substantive reasons. I wiil
discuss the historic details of the
Taney case later. But, for now,
though, a sketch will suffice. Jackson
was attempting to undermine the
Bank of the United States. Taney had
been a crucial ally in his crusade, so
Jackson nominated him to the Court.
Those favoring confirmation urged
the Senate to consider Taney’s consti-
tutional philosophy on its own merits.
“It would indeed be strange,” sald a
leading paper In the South, “if, In se-
lecting the members of so august a tri-
bunal, no weight should be attached to
the views entertained by its members
of the Constitution, or their acquire-
ments in the science of politics In its
relations to the forms of government
under which we live.” Those opposing
confirmation had no reservation about
doing so on the ground that Taney’s
views did not belong on the Court. In
the end, the Whigs succeeded in de-
feating the nomination by postpone-

CONGRESSIONAL RECORD—SENATE

ment, but Jackson bided his time and
resubmitted it the following year—this
time for the seat of retiring Chief Jus-
tice Marshall.

Between the Jackson and Lincoln
Presidencies, no fewer than 10 out of
18 Supreme Court nominees failed to
win confirmation. Whigs and Demo-
crats were equally divided in the
Senate. While the iIssue of States
rights versus a nationalist philosophy
inflamed some of the debates, most of
the struggles were strictly partisan.
John Tyler set a Presidential record:
the Senate refused to confirm five of
his six nominees. At one point, after
the resignation of Justice Baldwin in
1844, the struggle became so Intense
that a seat remained vacant for 28
months.

Twentieth century debates have
been on the whole more civil but no
less political. The last nominee to be
rejected on exclusively political or
philisophical grounds was John J,
Parker, a Herbert Hoover nominee, in
1930, And in Parker’s case, debate fo-
cused as much on the net Impact of
adding a conservative to the Court as
on the opinions of the nominee him-
self. Parker’s scholarly credentials
were beyond reproach. But Republi-
cans, disturbed by the highly conserv-
ative direction taken by the Court
under President Taft, began to orga-
nize the opposition.

Their case rested on three conten-
tions—I have this right, by the way; it
is Republicans; and Republicans iIn
those days were much more progres-
sive In these matters, In my perspec-
tive—first, that Parker was unfriendly
to labor; second, that he was opposed
to voting rights and political participa-
tion for blacks; and third, that his ap-
pointment was dictated by political
considerations.

Parker’s opinions on the court of ap-
peals drew attention to his stand on
labor activism. He had upheld a
“yellow dog” contract that set as a
condition of employment a worker’s
pledge never to join a union.

But the case for the opposition was
put most eloquently by Senator Borah
of Idaho, In a speech that would be
quoted for years to come:

[Our Justices] pass upon what we do.
Therefore, it i5 exceedingly important that
we pass upon them before they decide upon
these matters.

And Senator Norris of Nebraska
added, in stirring words that we would
do well to remember today:

When we are passing on a judge * * * we
ought not only to know whether he is a
good lawyer, not only whether he Is
honest—and I admit that this nominee pos-
sesses both of those quallfications—but we
ought to know how he approaches these
great questions of human liberty.

Parker was denied a seat on the
Court by a vote of 41 to 39. Justice
Owen Roberts, the man appointed in
his place, was less wedded to the
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wisdom of the past: his was the
famous “switch In time” that helped
defuse the Court-packing crisis In
1937—more on that later.

But what of our own times? In the
past two decades, three nominees have
been rejected by the Senate—Abe
Fortas, Clement Haynsworth and G.
Harrold Carswell—and, although there
were other issues at stake, debate in
all three cases centered on their con-
stitutional views as well as their pro-
fessional competence. I am inserting
into the CONGRESSIONAL RECORD a list
of the statements of Senators during
the Fortas and Haynsworth hearings
and debates concerning the relevance
of a nominee’s substantive views.

I ask unanimous consent that they
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed In the
REcCoRD, as follows:

II. STATEMENTS OF SENRATORS CONCERNING

RELEVANCE OF NOMINEE'S SUBSTANTIVE

VIEWS—FORTAS HEARINGS AND DEBATES

A. SENATORS WHO ARGUED DIRECTLY THAT THE
VIEWS OF THE NOMINEE ARE RELEVANT

Senator Baker, 114 Cong. Rec. 28258
(1968).

SBenator Byrd (Va.), 114 Cong. Rec. 26142
(1968).

Senator Curtls, 114 Cong. Rec. 26148
(1968).

Senator Ervin, Hearlngs on the Nomina-
tion of Abe Fortas and Homer Thornberry
Before the Senate Comm. on the Judiciary,
90th Cong., 2nd Sess., at 107 (1968) [herein-
after cited as 1968 Hearings].

Senator Fannin, 114 Cong. Rec. 26704,
28755 (1968).

Senator Fong, 114 Cong. Rec.
(1968).

Senator Gore, 114 Cong. Rec. 28730
(1868).

Senator Griffin, 1968 Hearlngs at 44,

Senator Holland, 114 Cong. Rec, 28146
(1968).

Senator Hollings, 114 Cong. Rec. 28153
(1968).

Senator McClellan, 114 Cong. Rec. 28145
{1968).

Senator Miller,
(1968).

Senator Thurmond, 1968 Hearings at 180,

B. SENATORS WHO DEBATED THE NOMINEE'S
VIEWS

Senator Byrd (W. Va.), 114 Cong. Rec.
28785 (1968).

28167

114 Cong. Rec. 23489

Senator Eastland, 114 Cong. Rec. 28759
(1968).

Sensator Hart, 1968 Hearings at 276,

Senator Javits, 114 Cong. Rec. 28268
(1868).

Senator Lausche, 114 Cong. Rec. 28928
(1868).

Senator Montoya, 114 Cong. Rec. 20143
(1968).

Senator Murphy, 114 Cong. Rec, 28254
(1968).

Senator Smathers, 114 Cong. Rec. 28748
(1868).

Senator Stennis, 114 Cong. Rec. 28748

(1968).

C. BENATORS WHO ARGUED THAT THE NOMINEE'S
VIEWS ARE NOT RELEVANT OR ONLY MARGIN-
ALLY RELEVANT
Senator Bayh,

(1968).

114 Cong. Rec. 19902
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Senator Mansfield, 114 Cong. Rec, 28113
(1068),

Senator McQGee, 114 Cong. Rec, 15638
(1968).

Senator McIntyre, 114 Cong. Rec. 20448
(1968).

Senator Proxmire, 114 Cong. Rec. 20142
(1968).

Senator Randolph, 114 Cong. Rec, 19639
(1968),

Senator Tydings, 114 Cong. Rec. 28164
(1968).

III. STATEMENTS OF SENATORS CONCERNING
RELEVANCE OF NOMINEE'S SUBSTANTIVE
VIEWs—HAYNSWORTH HEARING aAND DE-
BATES

A. BENATORS WHO ARGUED DIRECTLY THAT VIEW
OF THE NOMIREE ARE RELEVANT, OR WHO DE-
BATED THE ROMINEE'S VIEWS

Senator Baker, 115 Cong. Rec,
(1969).

Senator Bayh,
(1969),

Senator Byrd (Va.), 115 Cong. Rec, 30155
(19689).

SBenator Case, 115 Cong. Rec. 35130 (1969).

Senator Dole, 115 Cong. Rec. 35142 (1969),

Senator Eagleton, 115 Cong. Rec. 28212
(1969).

8enator Ervin, Hearings on the Nomina-
tion of Clement Haynsworth Before the
Senate Comm. on the Judiciary, 91st Cong.
1st Sess., at 75 (1969) [hereinafter cited as
1969 Hearings).

Senator Fannin, 115 Cong.
(1069).

Senator
(1969).

Senator
(1969),

Senator
(1969).

Senator Hart, 1969 Hearings at 463,

Senator Hollings, 115 Cong. Ree, 28877
(1969).

Senator Javits,
(1969).

Benator Kennedy, 1968 Hearings at 327,

Senator McClellan, 1969 Hearings at 167.

Senator Mathias, 1969 Hearings at 307.

Senator Metcalf, 115 Cong. Rec. 34425
(1989).

Senator Mondale, 115 Cong. Rec. 28211

34432
115 Cong. Ree. 35132

Rec. 34608

Goodell, 115 Cohg. Reec. 32672

Gumey, 115 Cong. Rec. 34439

Harris, 115 Cong. Rec. 35376

115 Cong. Rec. 34275

(1969).

Senator Muskie, 115 Cong. Rec, 35368
(1989).

Senator Percy, 115 Cong. Rec. 35375
(1969).

Senator Stennis, 115 Cong. Rec. 34849
(1969).

Benator Young,
(1969).

B. SENATORS WHO ARGUED THAT THE NOMIREE'S
VIEWS ARE NOT RELEVANT

115 Cong. Rec. 28885

Senator Allott, 115 Cong. Ree, 35126
(1969),

Senator Bellmon, 115 Cong. Rec. 31787
(1969).

Senator Boggs, 115 Cong. Rec. 34847
(1969).

Senator Cook, 115 Cong. Rec. 29557
(1969).

Sepator Fong, 115 Cong. Rec. 34862
(1969).

Senator Hruska, 115 Cong. Rec. 28649
(1969).

Senator Mundt, 115 Cong. Rec, 35371
(1969).

Senator Murphy, 115 Cong. Rec. 35138
(1969),

Senator Prouty, 115 Cong. Rec. 34439
(1969).
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Senator Spong, 115 Cong, Rec, 34444
(1969).
Senator Stevens, 115 Cong. Rec. 35129
(1969).
Senator Tower, 115 Cong. Rec. 34843
(1969).

Senator Tydings, 1969 Hearings at 57.

Mr. BIDEN. Mr. President, the list
was compiled by three law professors
in a memorandum prepared for several
members of the Judiclary Committee
in 1971 to address the proper scope of
the Senate’s inquiry into the political
and constitutional philosophies of
nominees.

The tone of the recent debates was
established during the hearings for
Justice Thurgood Marshall in 19867,
Senator Ervin summarized the view-
point of several Senators.

I believe that the duty which that [advice
and consent] provision of the Constitution
Imposes upon a Senator requires him to as-
certain as far as he humanly ¢an the consti-
tutional philosophy of any nominee to the
Supreme Court.

When Justice Marshall’'s nomination
reached the floor, the Senators who
spoke against confirmation rested
their case on what they saw as his ac-
tivist views. Senator STENNIS sald:
“The nominee must be measured not
only by the ordinary standards of
merit, training, and experience, bhut
his basic philosophy must be carefully
examined.” And Senator BYRp of West
Virginila emphasized not only the
nominee’s own views but also the
effect they would have In shifting the
balance of the Court as a whole. Sena-
tor THURMOND emphasized the impor-
tance of balance: “This means that it
will require the appointment of two
additional conservative justices In
order to change the tenor of fuiure
Supreme Court decisions.” Of the nu-
merous Senators who spoke in favor of
Marshall’s confirmation, many argued
that his record of litigation aimed
toward expanding the rights of black
Americans was a positive factor In
their decisions.

President Johnson’s nmomination of
Abe Fortas to be Chief Justice in 1968
provoked the most protracted confir-
mation fight of recent times, There
were personal as well as philosophical
Issues Involved—particularly the pro-
priety of a lameduck nomination and
of the nominee’s role as confidential
adviser to the President—but his sub-
stantive positions were central to the
debate. Of the 29 Senators who ad-
dressed the question, 13 explicitly
stated that the nominee’s political and
constitutional views were relevant and
should be discussed. Another nine ana-
lyzed his views in explaining their owm
votes, implying that they regarded
this consideration to be relevant.
Seven others seemed to argue that a
nominee’s constitutional philosophy
was either not a proper topic of con-
sideration by the Senate or of only
marginal relevance,
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Passions were high during that
debate, but few disputed the terms of
debate. Elogquent voices on both sides
of the Senate agreed that the nomi-
nee’s views, philosophy and past deci-
sions were relevant to the question of
his confirmation. Senator Fannin of
Arizona quoted Senator Borah's stir-
ring words from the Parker debate. He
also quoted a letter from Willlam
Rehngquist, then a young lawyer in Ar-
fzona. As early as 1959, Mr. Rehnquist
had called in the Harvard Law Record
for restoring the Senate’s practice “of
thoroughly informing itself on the ju-
dicial philosophy of a Supreme Court
nominee before voting to confim
hhn.,!

Senator Miller of Iowa endorsed the
sentiment;

For too long, the Senate has rubber-
stamped nominations * * *, But a time
comes when every Senator should search
his conscience to see whether the exercise
of the confirming power by the Senate s for
the good of the country.

Then Senator THURMOND rose agaln:
“It is my contention,” he said to the
Chamber, “that the Supreme Court
has assumed such a powerful role as a
policymaker in the Government that
the Senate must necessarily be con-
cerned with the views of the prospec-
tive Justices or Chief Justices as they
relate to broad issues confronting the
American people, and the role of the
Court in dealing with these issues.”

Since Fortas's time, two more nomi-
nees have been rejected by the
Senate—nominees for the seat that
would come to be occupied by Justice
Powell. There is no need to review the
unhappy circumstances of the nomina-
tions of Clement Haynsworth and Q.
Harrold Carswell. They are as familiar
now as they were then. But aithough
both cases involved questions of ethics
and competence, judicial philosophy
played a central role. In the case of
Judge Haynsworth, apparently 23 Sen-
ators argued for the relevance of his
substantive views on labor law and
race relations, while at least 13 Sena-
tors took the opposite position. Sena-
tor Case of New Jersey once more
looked back to Borah: “How he ap-
proaches these great questions of
human liberty—this for me is the es-
sence of the issue in the pending nomi-
nation of Judge Haynsworth.”

In the subsequent debate over G,
Harrold Carswell, his views about
racial equality received no less atten-
tion than his ability on the bench. Of
particular concern was his ajways re-
strained, and often reversed, view of
the scope of the 1l4th amendment.
Senator INOUYE took particular excep-
tion to the nominee’s “philosophy on
one of the most critical issues facing
our Nation today—civil rights.” And
Senator Brooke of Massachusetts
argued the general proposition: “The
Senate,” he said, “bears no less re
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sponsibllity than the President in the
process of selecting members of the
Supreme Court * * * (judicial compe-
tence) could not be sufficient (qualifi-
cation) for a man who began his public
career with a profound and far-reach-
ing commitment to an anticonstitu-
tional doctrine, a denlal of the very
pillar of our legal system, that all citi-
zens are equal before the iaw.”
DEVELOFING THE PROPER STANDARDS

This, then, is the history of the
Senate debates. It is a rich and frac-
tious history—always entangled with
the passions of the moment and the
questions of the day. But although the
issues under review have changed, the
terms of review have not. Until recent
times, few have questioned the Sen-
ate’s right to consider the judicial phi-
losophy, as well as the judicial compe-
tence, of nominees, The Founders in-
tended it and the Senate has exercised
it. Over and over, the Senate has re-
Jected nominees who possessed other-
wise distinguished professional creden-
tials but whose politics clashed with
the Senate majority or whose judicial
philosophies were out of step with the
times or viewed as tipping the balance
in the Court.

It Is easy to see why the Senate has
subjected nominees to the Supreme
Court to more exacting standards than
nominees to the lower courts, for as
the highest court In the land, the Su-
preme Court dictates the Judicial
precedents that all lower courts are
bound to respect. But as the only
court of no appeal, the Supreme Court
itself is the only court with unreviewa-
ble power to change precedents. Thus,
only the Senate can guard the guard-
ians—by attempting to engage and
gage the philosophies of Justices
before placing them on the Court.

But to say that the Senate has an
undisputed right to consider the judi-
cial philosophy of Supreme Court
nominees does not mean that it has
always been prudent in exercizing that
right. After all, some of our most dis-
tinguished Justices—such as Harlan
Fiske Stone, Charles Evans Hughes,
and Louis Brandels—have been op-
posed unsuccessfully on philosophical
grounds. To say, furthermore, that po-
litical philosophy has often played a
role in the past does not mean that
nominees’ views should always play a
role in the present. For there are obvi-
ous costs to polivical fights over judi-
cial nominees. There are only costs to
political fights over the Supreme
Court seat. As history shows, tempers
flare, factions mobilize, and the Court,
and the country, wait for a truce,

There are costs that all of us would
prefer to avoid. And these are costs
that I have discussed before, In sup-
porting the nomination of Justice
QO’Connor, whose views are more con-
gervative than my own, I warned of
the dangers of applying political
litmus tests to Presidential nominees. I
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agreed with Justice O’Connor that to
answer questions about specific deci-
sions would jeopardize her independ-
ence on the Court. I cautioned that if
every Supreme Court nomination
became a political battle, then we
would run the risk of holding the
Court hostage to the internecine wars
of the President and Congress, And I
endorsed a modern convention that
has developed In the Senate—a con-
vention designed to keep the peace. In
recent times, under normal circum-
stances, many Members have pre-
ferred not to consider questions of ju-
dicial philosophy in discharging their
duty to advise and to consent. Instead,
they have been inclined to restrict
their standards for Presidential nomi-
nees to questions of character and of
competence. These are the three ques-
tions we have preferred to ask;

First. Does the nominee have the in-
tellectual capacity, competence and
temperament to be a Supreme Court
Justice?

Second. Is the nominee of good
moral character and free of conflicts
of interest?

Third. Will the nominee faithiully
uphold the Constitution of the United
States?

These were the questions asked by
the Senate when President Eisenhow-
er nominated Justice Brennan, when
President Kennedy nominated Justice
White, when President Nixon nomi-
nated Justice Powell and when Presi-
dent Reagan nominated Justice
O’Connor, {0 name only a few recent
examples,

But during what times and under
what circumstances can this narrow
standard be confidently applied? For
obvious reasons, the narrow standard
presumes a spirit of bipartisanship be-
tween the President and the Senate. It
presumes that the President will enlist
and heed the advice of the Senate; or
it presumes that he will make an
honest effort to choose nominees from
the malnstream of American legal
thought; or it presumes that he will
demonstrate his good falth by seeking
two qualities, above all, In his nomi-
nees—first, detachment and second,
statesmanship.

Judge Learned Hand wrote of the
necessity for detachment. He sald that
a Supreme Court Justice:

¢ * * must have the historical capacity to
reconstruct the whole setting which evoked
the law; the contentions which it resolved;
the objects which it sought; the events
which led up to it. But all this is only the
beginning, for he must possess the far more
exceptional power of divination which c¢an
peer into the purpose beyond its expression,
and bring to fruition that which lay only in
flower * * * he must approach his problems
with as little preconception of what should
be the outcome as it is given to men to have;
in short, the prime condition of his success
will be his capacity for detachment.

And Justice Felix Frankfurter wrote
of the necessity for statesmanship:
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Of course a Justice should be an outstand-
ing lawyer in the ordinary professional ac-
ceptance of the term, but that is the merest
beginning. With the great men of the Court,
constitutional adjudication has always been
statecraft. The deepest significance of Mar-
shall’s magistracy is his recognition of the
practical needs of government, to be real-
Ized by treating the Constitution as the
living framework within which the nation
and the States could freely move through
the Inevitable changes wrought by time and
inventions. Those of his successors whose
labors history has validated have been men
who brought to their task lnsight into the
problems of their generation * * * Not
anointed priests, removed from knowledge
of the stress of life, but men with proved
grasp of alfalrs who have developed resil-
ience and vigor of mind through seasoned
and diversified experience In a work-a-day
world—(these) are the judges who have
wrought abidingly on the Supreme Court.

Detachment and statesmanship—
these are demanding standards. But
they were standards admirably met by
retiring Justice Lewis Powell—a prac-
ticing lawyer before his appointment
to the Court. During a farewell inter-
view, Justice Powell sought to express
his own vision of the responsibilities of
a Justice. “I never think of myself as
having a judicial philosophy,” he sald.
“s & » T try to be careful, to do Justice
to the particular case, rather than try
to write principles that will be new, or
original * * *.” And Justice Powell
called for “a consideration of history
and the extent to which decisions of
this Court reflect an evolving concept
of particular provisions of the Consti-
tution.”

When the President selects nomi-
nees on the basis of their detachment
and their statesmanship, with a sensi-
tivity to the balance of the Court and
the concerns of the country, then the
Senate should be Inclined to respond
in kind. Individual Senators are bound
to have individual objections. But at
least since I have heen in the Senate,
many of us have made an effort to put
aside our personal hiases and to sup-
port even nominees with whom we
were inclined to disagree.

But in recent years, it has struck
many of us that the ground rules have
been changed. Increasingly, nominees
have been selected with more atten-
tion to their judicial philosophy and
less attention to their detachment and
statesmanship. When, and how,
should a Senator respond when this
happens? Constitutional scholars and
Senate precedents agree that, under
certain circumstances, a Senator has
not only the right but the duty to re-
spond by carefully weighing the nomi-
nee's judicial philosophy and the con-
sequences for the country. What are
those clrcumstances?

One circumstance Is when a Presi-
dent attempts to remake the Court In
his own image by selecting nominees
for their judicial philosophy. Alone,
Charles Black, a liberal scholar then
at Yale Law School, wrote In 1970:
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If a President should desire, and if chance
should give him the opportunity, to change
entirely the character of the Supreme
Court, shaping it after his own political
image, nothing would stand in his way
except the United States Senate * * *. A
Senator, votlng on a presidential nomina-
tion to the Court, not only may but general-
1y ought to vote in the negative, if he firmiy
believes, on reasonable grounds, that the
nominee’s views on the large issues of the
day will make it harmful to the country for
him to sit and vote on the Court * * *,

I think that is a very important
quote.

Another circumstance Is when the
President and the Senate are deeply
divided, demonstrating a lack of con-
sensus on the great issues of the day.
Philip B. Kurland of the University of
Chicago, a conservative scholar, wrote
in 1972:

Obviously, when the President and the
Senate are closely aligned In their views,
there is not likely to be a conflict over ap-
pointees. When their views are essentially
disparate, suggesting an absence of consen-
sus In the nation—a situation more likely to
oceur at the time of greatest constitutional
change—it will become the obligation of the
contending forces to reach appropriate com-
promise. It should not satisfy the Senate
that the nominee is an able barrister with a
record of unimpeachable ethical conduct.
He who receives a Supreme Court appoint-
ment will engage in the governance of this
country.

Let me repeat that. This is not re-
peated in the quote, but let me repeat
that part of the quote.

He who receives a Supreme Court ap-
pointment will engage in the governments
of this country. The question for the
Senate—no less than the President—Is
whether he Is an appropriate person to
wield that authority.

A final circumstances Is when the
balance of the Court itself is at stake.
When the country and the Court are
divided, then a determined President
has the greatest opportunity of remak-
ing the Court in his own image. To
protect the independence of the Court
and the integrity of the Constitution,
the Senate should be vigilant agalnst
letting him succeed where they dis-
agree., During the debate over the
qualifications of Clement Haynsworth,
our former distinguished colleague
and my former seatmate, Senator
Muskie of Maine spoke movingly of
the Senate’s duty to consider the
impact of a2 nominee’s views on the
balance of the Court, He sald:

It Is the prerogative of the Presgident, of
course, to try to shift the direction and the
thrust of the Court’s opinions In this field
by his appointments to the Court. It is my
prerogative and my responsibility to dis-
agree with him when I believe, as I do, that
such a change would not be In our country’s
best interests.

These, in sort, are some of the cir-
cumstances when the Senate’s right to
consider judicial philosophy becomes a
duty to consider judicial philosophy:
When the President attempts to use
the Court for political purposes; when
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the President and Congress are deeply
divided; or when the Court s divided
and a single nomination can bend it in
the direction of the President’s politi-
cal purposes. These are all times when
the Senate has a duty to engage the
President.

In future speeches, I will attempt to
support my belief that all three cir-
cumstances obtain today. But in turn-
ing to the future we should be guided
by the past. Our predecessors have
been met with similar challenges, How
have they responded under fire?

A COURAGEOUS SENATE VERSUS A DETERMINED

PRESIDENT. TWO FAMOUS PRECEDENTS

Pifty years ago, and 150 years ago,
popular Presidents committed them-
selves to controversial political agen-
das. In both cases, the Supreme Court
had ruled parts of the agenda uncon-
stitutional. In both cases, the Presi-
dent attempted to tilt the balance of
the Court by politicizing the appoint-
ments process. And in both cases, a
courageous Senate attempted to block
the President’s efforts to bend the
Court to his personal ends.

The first case is one I have already
outlined—the case of Andrew Jack-
son’s relentless efforts to place Roger
Taney on the Supreme Court,

At its heart, the story of Andrew
Jackson and Roger Taney versus the
Senate and the Bank of the United
States was a struggle over the broad
ideological Issues that split the fledg-
ling Republic—a strugegle hetween
debtor and creditor, executive and leg-
islative, States’ rights and Federal
power. Andrew Jackson arrived in
Washington resolved to do battle with
the the “monster” Bank. “I have it
chained,” he crowed after vetoing an
attempt to recharter the Bank in 1832,
“The monster must perish,” he said.

To prosecute his vendetta against
the Bank, Jackson sought to remove
all Federal money from the “mon-
ster’s” vaults. In late 1833, Jackson
summoned his Cabinet and announced
his resolve. By law, only Secretary of
the Treasury Louls McLane was au-
thorized to withdraw the funds. So
Jackson commanded McLane to act.
McLane, understanding the law, re-
fused. So Jackson fired the staunch
McLane and appointed William Duane
to take his place. As a condition of his
appointment, Duane promised to with-
draw the funds. But, once in office, his
conscience got the better of him. So
he went to Jackson, who reminded
him of his promlise. “A Secretary, sir,”
said Jackson, “is merely an executive
agent, a subordinate, and you may say
50 in self defense.” “In this particular
case,” responded Duane, ‘“Congress
confers a discretionary power and re-
quires reasons if I exerclse it.” Obvi-
ously, Duane was right. The law clear-
1y stated that Duane had to report to
Congress any decision regarding the
deposit, and Congress was in recess.
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Duane asked for a delay. “Not a day,”
barked Jackson, ‘“not an hour.”

So Jackson fired his second Secre-
tary. Who would carry out the execu-
tive order? In Attorney General Roger
Taney, Jackson found a Cabinet
member with a less scrupulous view of
Executive power. Jackson designated
Taney to take the Treasury and exe-
cute the order. And Taney wasted no
time. Though not yet confirmed by
the Senate, he immediately ordered
the removal of funds. “Executive des-
potism!” cried the Whigs as soon as
the Senate reconvened, and refused to
confirm his Cabinet appointment,

But the deed was done, and the
Bank was bleeding., The victory would
not be complete, however, unless Jack-
son could tilt the balance of the Su-
preme Court. At first, the Court had
leaned toward the Federalists in the
battle of the Bank—John Marshall
had upheld the Bank against attack
by the States as early as 1819. But,
after four Jackson appointments, the
Court was rapidly shifting in favor of
the States. In 1835, another vacancy
arose, and Jackson was quick to
reward his loyal henchman, Taney.
But the Whigs could not forget
Taney’s earlier performance under
fire. One New York paper said that he
was “unworthy of public confidence, a
supple, cringing tool of power.”

In the minds of the Whigs—many of
them giants of the Senate such as Cal-
houn and Crittenden, Webster and
Clay—Taney’s detachment and states
manship were in serious doubt. And
they defeated the nomination by post-
poning consideration until the last day
of the Senate’s session. Jackson was
furious, and in his fury decided to bide
his time. In December, with the resig-
nation of Chief Justice Marshall, yet
another vacancy arose. To fill the
shoes of the great justice, Jackson re-
submitted the name of Taney.

Once again, the lions of the Senate
roared to the very end. Henry Clay,
the “great compromiser,” was sald to
use every “opprobrious epithet” in his
vocabulary to fight the Taney nomina-
tion. The Whigs had no reservation
about opposing him on the ground
that they believed his views did not
belong on the Court, As Senator
Borah put it, in his classic speech
agalinst the Parker nomination in 1930:

They opposed [Taneyl for the same
reason some of us now oppose the present
nominee, because they believed his views on
certain important matters were umsound
They certainly did not oppose him because
of his lack of learning, or because of his In-
capability as a lawyer, for in no sense was
he lacking in fitness except, In their opin-
ion, that he did not give proper construction
:,o certaln problems that were then obtain-
ng.

But the Democrats had gained the
upper hand in the Senate, and Taney
became Chief Justice by a vote of 20 to
15. Unfortunately, the Whig fears
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proved only too well justified. It would
be hard to imagine a more inappropri-
ate successor to Chief Justice Marshall
than Chief Justice Taney. Where Mar-
shall’s broad reading of the Constitu-
tion was indispensable in strengthen-
ing the growing Union, Taney's
narrow reading played a significant
role in weakening the cohesion of the
Union. In 1857, Taney wrote the infa-
mous Dred Scott decision for a divided
Court. And in refusing to read into the
Constitution the power of Congress to
limit slavery in newly admitted States,
he nullified the Missouri Compromise
and helped to precipitate the greatest
constitutional crisis in our history—
the Clvil War,

I prefer to end on a happier note. It
is another story of a powerful and
popular President who attempted to
bend the Court o suit his own ends.
But it is a story of courage crowned
with success. It unfolded in the Senate
50 years ago, in the summer of 1937.

America 50 years ago was a hation
strugeling against economic collapse.
Under Franklin Roosevelt’s inspiring
leadership, Congress and the States
enacted by overwhelming majorities a
series of laws to stimulate recovery.

But by narrow margins—5 to 4 or 6
to 3—the Supreme Court had struck
down a series of enactments, from
minimum wage laws to agricultural
stabilization acts. Representative gov-
ernment seemed paralyzed by the in-
transigence of the Court.

Moderates and progressives—Repub-
licans and Democrats—searched for a
way to thwart the “nine old men.”
They proposed a wide range of consti-
tutional amendments and legislative
limits on the Court, But Roosevelt was
impatient for a quick remedy, and sus-
picious of Indirect methods. In his
view, the only way to save the New
Deal was to change the composition of
the Court itself,

Fresh from his landslide victory over
Alf Landon, FDR sprang his Court-
packing proposal: For every Justice
over the age of T0 who failed to retire,
the President would be able t0 nomi-
nate a new Justice, up to a limit of 15
members on the Court. The plan had
been velled in secrecy, and when Roo-
sevelt announced it in February 1937,
it was met with a storm of popular
criticlsm,

Let me be clear, I am not for a
moment suggesting that President
Reagan 1s attempting to do what
President Roosevelt attempted to do—
enacting a constitutional change by
entarging the membership of the
Court itself. But there are lmportant
similarities as well as important differ-
ences between the intentions of the
two Presidents.

Both had in mind the same result.
Both sought to use their power of ap-
pointment to shift the balance of
Courts that had repeatediy rejected
their social agendas, But there is a
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crucial difference. While President
Reagan has used his nominations to
shift the balance of the Court, in Roo-
sevelt’s case, the Court shifted on its
own. Before the Court packing bill
reached the Senate floor, before Jus-
tice Van Devanter's timely resignation,
Justice Owen Roberts had already
maéade his welcome “switch in time that
saved nine”—giving Roosevelt the 5 to
4 majority that he sought.

But in May 1937, the outcome in the
Senate was anything but certain. The
Judiciary Commnittee was controlled
by the Democrats—loyal New Dealers.
Although they supported Roosevelt's
political ends, they refused to allow
him to pursue them through judicial
means. In their minds, the integrity of
the Court meant more than the
agenda of the President. On June 14,
they issued a report condemning the
Court-packing plan. The President's
legislation, they concluded, demon-
strated, “the futility and absurdity of
the devious.” It was an effort tfo
“punish the justices” for their opin-
ifons and was “an Invasion of judicial
power such as has never before been
attempted in this country.”

But the committee report went fur-
ther still. Executive attempts to domi-
nate the judiciary lead inevitably to
autocratic dominance, “the very thing
against which the American Colonies
revolted, and to prevent which the
Constitution was in every particular
framed.” The report concluded with a
final thundering sentence that, before
the day was out, would be quoted In
newspapers across the land: “It is a
measure which should be so emphati-
cally rejected that its parallel will
never again be presented to the free
representatives of the free people of
America.”

It was a stinging rebuke to a beloved
President—all the more remarkable In
view of the fact its authors shared his
legislative goals. The British Ambassa-
dor wrote to the British Prime Minis-
ter:

Seven Democratic Senators have commit-
ted the unforgivable sin. They have crossed
the Rubicon and have burned their boats;
and as they are not men to lead a forlorn
hope, one may assume that many others are
substantially committed to the same action.
One can only assume that the President is
beaten.

The formal verdict was delivered on
the Senate floor on July 22, 1937.
Though a meaningless rollcall vote lay
ahead, it was clear that Roosevelt's
effort to pack the Court, which for
some time appeared destined to suc-
ceed, had come to an end. Arms out-
stretched, his eyes fixed on the galler-
ies, Senator Hiram Johnson cried,
“Glory be to God!”

Let me conclude by saying that my
case today has been rooted in history,
precedent, and common sense. I have
argued that the framers entrusted the
Senate with the responsibility of
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“advice and consent” to protect the in-
dependence of the judiciary, I have
urged that the Senate has historically
taken its responsibility seriously. I
have argued that, in case after case, it
has scrutinized Supreme Court nomi-
nees on the basis of their political and
Judicial philosophies. I have argued
that, in case after case, it has rejected
qualified nominees, because it per-
ceived those views to clash with the In-
terests of the country.

In future speeches I will make the
case that today, 50 years after Roose-
velt falled, 150 years after Jackson
succeeded, we are once again confront-
ed with a popular President’s deter-
mined attempt to bend the Supreme
Court to his political ends. No one
should dispute his right to try. But no
one should dispute the Senate’s duty
to respond.

As we prepare to disagree about the
substance of the debate, let no one
contest the terms of the debate—let no
one deny our right and our duty to
consider questions of substance in
casting our votes. For the founders
themselves intended no less,

I thank the Chalr and thank my col-
leagues for their indulgence.

{The following occurred during the
remarks of Mr, BIDEN.)

The ACTING PRESIDENT pro tem-
pore. The Senator will please suspend.

The Chalr will note the time of
morning business has now expired.

Does the Senator seek consent to
extend morning business?

EXTENSION OF MORNING
BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that the period for
morning business be extended for an
additional 30 minutes.

Mr. President, I believe that the Re-
publican leader wants to utllize zome
morning business period also, and we
would not be able to resume consider-
ation of the debt limit extension until
10:30 in any event. I ask unanimous
consent, also, that morning business
period be under the same restrictions
as heretofore ordered and that the
statement of the distinguished Sena-
tor from Delaware not show an inter-
ruption in the RECORD.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(Conclusion of earlier proceedings.)

The ACTING PRESIDENT pro tem-
pore. The Senator yields the floor.
The Chalr recognizes the majority
leader.

Mr. BYRD. Mr. President, I have
cleared, I believe, with the Republican
leader the unanimous-consent action
on Calendar No, 238, May I inquire?

Mr. DOLE, Yes.

Mr. BYRD. I thank the leader,
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consideration of H.R. 1444, the House
companion measure, and that the bill
be Iimmediately considered.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so or-
dered.

The bill will be stated by title.

The assistant leglslative clerk read
as follows:

A bill (HR. 1444) to amend titles XI,
XVIII, and XIX of the Social Security Act
to protect beneficlarles under the health
care programs of that act from unfit health
care practitioners, and otherwise to improve
the antifraud provisions relating to those
programs.

The ACTING PRESIDENT pro tem-
pore. Without objection, the Senate
will proceed Immediately t¢ the con-
sideration of the hill,

Mr, BYRD. Mr. President, I move to
strike all after the enacting clause of
H.R. 1444 and to substitute the text of
5. 661, as reported and as amended.

The ACTING PRESIDENT pro tem-
pore. The question Is on agreeing to
the motion of the Senator from West
Virginia.

The motion was agreed to.

The ACTING PRESIDENT pro tem-
pore. The question is on the engross-
ment of the amendment and the third
reading of the bill.

The amendment was ordered to be
engrossed and the bill to be read a
third time.

The bill was read the third time.

The ACTING PRESIDENT pro tem-
pore. The bill having been read the
third time, the question is, Shall it
pass?

The bill (H.R. 1444) was passed.

Mr. BYRD. Mr. President, I ask
unanimous consent to postpone Indefi-
nltely consideration of S. 661.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill,
as amended, was passed.

Mr, DOLE, Mr, President, I move to
lay that motion on the table,

The motion to lay on the table was
agreed to.

S. 490 PLACED UNDER SUBJECTS
ON THE TABLE

Mr. BYRD. Mr. President, I have
one further unanimous-consent re-
quest.

I ask unanimous consent that Calen-
dar No, 167, S. 490, the Finance Com-
mittee report on the trade bhill, bhe
placed with those bills listed under
“Subjects on the Table” In the back of
the calendar.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, the dis-
tinguished Republican leader has his
time reserved, I believe, under the
standing order.
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The ACTING PRESIDENT pro tem-
pore, The Senator is correct.

Mr. BYRD. Resumption of the con-
sideration of the debt limit measure
will be delayed.

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the minori-
ty leader.

THE NOMINATION OF ROBERT
BORK

THE TRUE ROLE OF THE SENATE

Mr, DOLE, Mr. President, I thank
the distinguished maljority leader. I
have listened on the floor and in the
cloakroom with interest to the distin-
guished Senator from Delaware, Sena-
tor BIDEN, chairman of the Judiciary
Committee,

I have watched and listened to the
public dehate over the Bork nomina-
tion evolve over the last few weeks In
this body and in the press, I must say I
am struck by the amount of hand-
wringing by Judge Bork’'s opponents
over whether a nominee’s so-called
ideology may be considered by the
Senate as part of its constitutional ob-
ligation to offer its “advice and con-
sent” to the President.

Much of their debate, I must say,
has been quite edifying in the context
of our constitutional bicentennial, ex-
ploring as it does the various historical
precedents,

We have just had an hour of that. I
think that is very helpful, if we receive
it in a constructive way, as I am cer-
tain it was offered.

IDEOLOGY OFF LIMITS

But let us be honest, candid and
right up front about this nomination.
In the case of Judge Bork, the issue is
not whether a nominee’s ideology can
ever be considered by the Senate. I am
certain that we could all conjure up an
imaginary nominee whose ideology
was so bizarre, whose thought process-
e5 were so alien, that we would feel
obliged to vote agalinst him or her.

I am also certain, however, that such
an imaginary candidate would never
have served as Solicitor General of the
United States, having attained a part-
nership at a prominent law firm, and
distinguished himself as a professor at
the Yale Law School, and would most
certainly never be confirmed by this
body to serve on the extraordinarily
important U.S. Court of Appeals for
the District of Columbia.

BORK—IR THE MAINSTREAM

The stark-—and to his opponents,
disconcerting—fact is that Judge
Bork’s views are well within the ac-
ceptable range of legal debate and, if
Presidential elections mean anything
at all, are probably much closer to the
mainstream of American thought than
that of most of his political critics. In
this regard, it is important to note
that not 1 of the 100 majority opinions
written by Judge Bork, or even 1 of
the 300 or so decisions where he was
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jolned the majority, has been over-
turned on appeal.

Judge Bork has In large part made
his formidable reputation by arguing
for a neutral, nonpolitical and nonper-
sonal kind of judging, for a reaffirma.
tion of the great principle of judicial
restraint. His opponents fear only that
the application of that traditional
principle will not result in judicial de-
cilsions that will advance their own po-
litical and social agendas.

The real issue, then, is whether our
duty to advise and consent to the nom-
ination should include our consider-
ation of a nominee’s views on specific
political and social issues, as opposed
to his fitness and merit.

Such an approach, I suggest, would
offend common sense, would be con-
trary to the intent of the framers, and
would, in the end, be horribly short-
sighted.

I noted reference in footnotes on the
number of Senators who talked ahout
a judee’s position, that I was listed in
1969 addressing certain views of Judge
Haynsworth who was rejected by the
Senate. I have since taken another
look at that. I think that may have
been true in the broad context, but
only in the broad context trying to re-
spond to some of the arguments made
against Judge Haynsworth. I will say
again, as I have said in the past, that
1s one time this Senator made a mis-
take. We rejected an outstanding
judge, in my view, hut that is history.

RO CHECK LISTS

It is universally acknowledeed that
judicial nominees should not be asked
to commit themselves on particular
points of law in order to satisfy a Sen-
ator as to how he or she will decide an
issue that might come before the
Court. Yet there is little discernible
difference between a Senator demand-
ing such an explicit quid pro quo
during the confirmation process and
one who decides beforehand that he
will only support nominees that satis-
fy a check list concerning specific
issues or cases.

As Prof. Richard Friedman has put
it: “Extended debates, both within and
without the Senate, concerning the
political philosophy of a nominee
cannot help but diminish the Court’s
reputation as an independent institu-
tion and impress upon the public—
and, indeed, the Court itself—a politi-
cal perception of its role.” In short,
the independent judiciary should not
be caught up in campaign promises de-
signed to curry favor with politicians
and their constituent groups.

FOUNDING FATHERS ON THE MARKE

Similarly, had the framers intended
that the Senate should consider views
on political or social issues as a crite-
rion for confirmation, the constitu-
tional convention would have adopted
& proposal that would have exclusively
lodged the appointment power In
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either the Senate or the entire Con-
gress, They did not do that. The fram-
ers, however, expressly rejected giving
the Senate such a role, primarily cut
of fear that cronyism would prevall or
that the process would be tainted by
“[IIntrigue, partiality and conceal-
ment.”

Rather, as Alexander Hamilton ex-
plained in Federalist No. 76, the Presi-
dent was to be “the principal agent” in
the judicial process. The Senate’s role
in the confirmation process was limit-
ed to weighing the qualifications,
rather than the politics, of each candi-
date. According to Hamilton, the Sen-
ate’s scrutiny “would be an excellent
check upon a spirit of favoritism * * *
and would tend greatly to prevent the
appointment of unfit characters from
State prejudice, from family connec-
tion, from personal attachment, or
from a view to popularity.”

Having rejected congressional selec-
tion of judges because of concerns
about “[IIntrigue, partiality and con-
cealment,” the framers could hardly
have envisioned that the Senate would
politicize the Court through the exer-
cise of its advice and consent func-
tions.

BIDEN, KENNEDY AGREE. NO LITMUS TEST

Framed in this manner, the issues
for debate are more limited. As my dis-
tinguished colleague the Senator from
Delaware [Mr. BipEN] put it some
years back:

This hearing is not to be a referendum on
any single issue or the significant opposition
that comes from a specific quarter * * * as
long a5 I am chairing this hearing, that will
not be the relevant issue. The resal issue is
your competence as a judge and not wheth-
er you voted rightly or wrongly on a par-
ticular issue. * * * If we take that attitude,
we fundamentally change the basis on
which we consider the appointment of per-
sons to the bench.

And the distingulshed Senator from
Massachusetts [Mr, KENNEDY] has also
expressed what I believe to be the tra-
ditional understanding of the Senate’s
role in the confirmation process:

I believe that it is recognized by most Sen-
ators that we are not charged with the re-
sponsibility of approving & man to be an As-
soclate Justice of the Supreme Court only If
his views coincide with our own. We are not
seeking a nominee for the Supreme Court
who wlill always express the majority views
of the Senate on every given issue of funda-
mental importance, We are interested really
in knowing whether the nominee has the
background, experience, qualifications, tem-
perament and integrity to handle this most
sensitive, Important, responsible job.

STAYING WITH THE CONSTITUTION

In my view, our inquiry should focus
on the nominees’s ability and integri-
ty, and upon whether the nominee
would falthfully and neutrally apply
the Constitution in a manner that up-
holds the prerogatives of the three co-
ordinate branches. If we go beyond
this and require that judicial candl-
dates pledge allegiance to the political
and ideological views of particular
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Senators or interest groups, we will do
grave and irreparable violence to basic
separation of powers principles that
act as the ultimate safeguard against
the tyranny of the majority. We would
threaten all three branches of govern-
ment, We would undermine the Presi-
dent’s constitutionally mandated
power of appointment by paralyzing
the Senate in a gridlock of competing
interests groups, each hawking its own
agenda—and I am afraid that the ex-
tremely long, almost unprecedented
delay in hearings on this nomination
is only a foretaste of what we can
expect if we politicize this process.
And, more important, we will deny the
Court that insulation from the politi-
cal process which the Constitution so
wisely attempted to insure.

So finally I would just say that for
these reasons this is going to be a long,
drawn-out process. Judge Bork should
he closely scrutinized. He will be close-
ly scrutinized. There are already a
number of Members on both sides of
the aisle, hoth ends of the political
spectrum, who have announced their
positions long before the hearings will
begin. In fact, somebody was already
saying yesterday there are 45 for, 45
agalnst and 10 undecided on the nomi-
nation. I do not know anything about
that, but that is one of the rumors
floating around. But the hearings will
happen and there will be extended
debate, I would assume, I hope, since
the Constitution says the Senate shall
act on the nomination, it will come to
the BSenate floor, notwithstanding
what the vote could be or might be in
the Judiciary Committee, I hope we
could have an opportunity to vote up
or down on the nomination when it
reaches the Senate floor.

And so there will be a long struggle
over this very Important nomination,
the most important nomination in my
view that Ronald Reagan has made
since he became President, if you look
at what impact it could have after he
leaves the Presidency in January 1989.

Mr. BIDEN. Will the Senator yield
for just a second? I do not want to
engage in debate, just to make one
clarification, if I may.

Mr, DOLE. Sure.

Mr. BIDEN. The Senator accurately
quoted me. I just want to make a point
that the quote regarding “that is not
about a single issue” was for Abe
Mikva to be on the court of appeals,
and I hope in my speech I laid out the
distinction between the role of the
lower courts and the Supreme Court.
That is the only point.

Mr. DOLE. I thank the Senator
from Delaware. I indicated earlier that
I think his presentation will be very
helpful and I appreciate his remarks
this morning.

Mr, BIDEN. I thank the Senator.

The ACTING PRESIDENT pro tem-
pore. The Chair will state that all time
for morning business has now come to
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an end. Is there further morning busi-
ness?

EXTENSION OF MORNING
BUSINESS

Mr, BYRD. Mr, President, I ask
unanimous consent that the period for
morning business be extended no more
than 10 minutes and under the same
restrictions as heretofore ordered.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

‘Who seeks recognition?

Mr. BYRD. Mr. President, I ask
unanimous consent that the perlod be
extended no more than 20 minutes
and that if I am not in the Chamber,
the Chair then put the Senate into
ll;eces.s until I get back into the Cham-

er,

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. And I want that 20 min-
utes to be 10 minutes to Mr. SiMPsON
and 10 minutes to Mr. HATCH.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. The Senator from Wyoming.

THE NOMINATION OF ROBERT
BORK TO BE SUPREME COURT
JUSTICE

Mr. SIMPSON. Mr. President, I
thank the majority leader for provid-
ing time so that those of us who em-
brace the other side of the Bork issue
could have equal time to express our
views. That is most helpful and appre-
ciated by this Senator.

Well, Mr. President, 10 minutes, I
will take 10 today and I will probably
take 10 another time because I intend
to get fully involved in this one with a
series of vignettes and small addresses
on Robert Bork because I think it Is s0
very important.

I would relate to you that going on
in Wyoming right now Is a great event
called Cheyenne Frontier Days. You
have heard me review this event
before, Some know that, and as I
thought of what we are going to go
through on this one it reminded me of
the cry from the rodeo announcer,
“Here we come out of chute No, 4,” be-
cause it really is going to be like riding
Brahma bulls around here on this one,

We can see what awaits Robert
Bork. And I guess, Mr. President, if
the Democratic majority—it is not my
intent to slip into partisanship for I
think partisanship for simply partisan-
ship sake Is a feckless operation. I do
not only say that; I try to live by that
legislatively, but if we are going to
object and oppose the Bork nomina-
tion simply because Judge Bork has
been nominated by a conservative Re-
publican President, why not just come
right out and say so and kind of clean
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up the whole operation at once? They
are in the majority here, and it is
within their power to reject the nomi-
nation. Let him have it and stop the
posturing, but let us be honest about
it. Let them admit they do not like
Judge Bork and they do not like some
of his previous decisions. There are
comments about his utterings of 1062
about civil rights, when there are
three Members sitting now in this
body who voted against the civil rights
bill of 1964,

How long do you keep score around
here? How long do you hang a guy by
his thumbs? Three Members of this
present body voted against the civil
rights bill of 1964. Are they any lesser
in our eyes? Not one whit. They are all
remarkable participating Members of
this body.

Now, that is an extraordinary bit of
argument to trot up when many
people were concerned in 1962 as to
what would happen with their busi-
ness under thls proposed new law.
What was your right as a restaurant
owner, as a shopkeeper? Go read the
remarks of our remarkable friend,
Senator Hubert Humphrey, at the
time. Do not worry about that; that is
not what 1s involved here.

80 let us just admit that we do not
like him and that will help to clarify
the debate instead of somehow trying
to shroud the political, partisan, and
special interest opposition In some
type of vapid rationalization or some
ponderous historical perspective.

In raising concerns about the nomi-
nation of this extraordinary man, with
a record that is beyond objection,
really beyond commentary if you are a
lawyer or a judge or any thoughtful
person, we now find that among all of
the other qualifications that he might
have it 1s important for us to oppose
Judge Bork’s nomination on the
grounds that it would affect the “bal-
ance” of the Supreme Court. Balance,

We are informed that the major
1ssue upon which this nomination
should turn is whether the nominee
would alter signlficantly the balance
of the Court. That 1s stated by the
Senator from Delaware. That is para-
phrasing a theme by Prof. Laurence
Tribe of the Harvard Law School.

I think if we are going to review cre-
dentials throughout this long and
what will be a tedious and ponderous
debate, we should also examine the
credentials of Laurence Tribe. He has
at least In my review of his writings
never really quite embraced anything
much that Ronald Reagan has done in
6% years, not one whit, unless I am
mlissing something. And now he will
become the oracle for the proponents
of the decline of Robert Bork. How
fascinating.

I do not see anything in the Consti-
tution that says anything about bal-
ance. I must have missed something. It
is not there. Altering the balance is
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really only a rather crudely veiled way
of saying that one disagrees with the
philosophical direction in which the
nominee would move the Court. And
whatever the propriety of a Senator
opposing a nominee because of philo-
sophical differences, that should not
be confused with an objection of some
imbalancing of the Court.

Nothing I find in the historical prac-
tice surrounding the Senate confirma-
tion of Supreme Court nominees re-
quires or even suggests anything about
balance between liberals and conserv-
atives when a new nominee is present-
ed for a vacancy. Certainly, no such
standard was employed when Franklin
Delano Roosevelt had eight nomina-
tions to the Court, even though, as
Prof. Laurence Tribe has written, Jus-
tice Black’s appointment in 1937 “took
a delicately balanced Court ® * * and
turned it into a Court willing to give
solid support of FDR’s initiatives. So,
too, Arthur Goldberg's appointment to
the Court in 1962 shifted a tenuous
balance on matters of personsal liberty
toward a consistent libertarianism
¢+ We can almost see the delight
in that statement, if one can picture
the sayer at the time of the saying.

We are now hearing about the pen-
dulum swinging from one extreme to
the other. My friend Senator PauL
SiMoN describes that, But the Su-
preme Court 1s a collegial body of re-
markable Americans. It has been my
privilege to come t¢ know them per-
sonally. I have the same respect and
regard and admiration for Justice Wil-
liam Brennan as I have for Chief Jus-
tice William Rehnquist. They are
superb people and do a magnificent
job for this country, and so will
Robert Bork, and he will serve with
great distinction,

The advocacy of the balance theory
in the 1960’s, when Justice Goldberg
and Justice Fortas and Justice Mar-
shall were being placed on the Su-
preme Court, resulted in a body that
conslsted of two judicial conservatives,
I think. Was the balance theory then
discussed?

If either Senator BIDEN or Senator
SiMmon—and they both have remarked
on this nomination—were fortunate
enough, and America would not be
badly served, to be elected President
of the United States, and be faced
with appointing a successor, say, to
Chief Justice Rehnquist or Justice
Scalla, would they feel constrained
then in upsetting the Court’s balance?
I think not. More likely, the underly-
ing theory of the balance proponents
Is that the judicial philosophy es-
poused by the Court can be allowed to
evolve properly but oniy in the con-
cept of their own single and more 1ib-
eral direction. That is not balance in
any sense.

I commend to my colleagues a piece
by Lloyd Cutler, former counsel to
President Carter—another man I have
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come to know personally, and who I
have the richest admiration and re-
spect for—in the New York Times, of
Thursday, July 18, 1987, “Saving Bork
From Both Friends And Enemies,”
which I ask unanimous consent to
have printed in the RecoRD. Here is a
truly thoughtful commentary. He says
it superbly.

There being no objection, the mate-
rial was ordered to be printed jin the
RECORD, as follows:

[From the New York Tlmes, July 14, 1887)
Saving Borg FroM BoTH FRIENDS AND
ENEMIES

(By Lloyd N, Cutler)

WasHINGTON.—The nomination of Judge
Robert H. Bork to the United States Su-
preme Court has drawn predictable reag-
tions from both extremes of the political
spectrum. One can fairly say that the con-
firmation Is as much endangered by one ex-
treme as the other.

The liberal left's characterization of
Judge Bork as a right-wing ideologue is
being reinforced by the enthusiastic em-
brace of his neo-conservat