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Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 

) 
In the Matter of 1 

1 
ADJUSTMENT OF RATES AhD TERMS ) Docket No. 2006-1 CRB DSTRA 
FOR PREEXISTING SUBSCWTION ) 
SERVICES AND SATELLITE DIGITAL ) 
AUDIO RADIO SERVICES 1 

INTRODUCTORY AMEMORANDUBq TO THE WRITTEN REBUTTAL CASE OF 
SOUNDEXCHARTGE, INC. 

SoundExchange, Inc. ("SoundExchange"), through its undersigned counsel, respectfully 

submits this Introductory Memorandum to its written rebuttal case in accordance with 37 C.F.R. 

35 1.4 and $ 35 1.1 1. This Memorandum will describe the contents of SoundExchange's written 

rebuttal case and briefly summarize the testimony of its witnesses. 

CONTENTS OF SOUNDIEXCHMTGE'S WRITTEN REBUTTAL CASE 

Volume 1 contains: (A) this introductory Memorandum; (B) the Second Amended Rate 

Proposal and draft proposed regulations for SoundExchange; (C) an Index of SoundExchange's 

Written Rebuttal Testimony; (D) an Index of the Exhibits to SoundExchange's Written Rebuttal 

Testimony; (E) the Declaration and Rule 11 Certification of Michael DeSanctis, attaching a 

redaction log, as required by Section 10 of the Protective Order in this proceeding; and (F) a 

Certificate of Service. 

Volume 2 contains the written rebuttal testimony of SoundExchange's ten witnesses. 

Voiumes 3 and 4 contain rhe exhibits to SoundExchange's rebuttal ease, Exhibit 

Numbers SX 201 RP through SX 258 RR. Exhibits with the suffix " R R  ("Rebuttal Restricted") 



have been marked as Restricted pursuant to the Protective Order, and exhibits with the suffix 

"W" ("Rebuttal Public") do not contain Restricted information. 

Volume 5 contains the written direct testimony and exhibits, oral direct testimony, oral 

cross-examination testimony, and exhibits admitted on cross-examination of SoundExchange 

witnesses Jonatha Brooke, Cathy Fink and Harold Bradley from Docket No. 2005-1 CRB 

DTRA, which SoundExchange is designating in this proceeding pursuant to 37 C.F.R. 

0 35 1.4(b)(2). 

Volume 6 contains the written rebuttal testimony and exhibits, oral rebuttal testimony, 

oral rebuttal cross-examination testimony, and exhibits admitted on rebuttal cross-examination of 

SoundExchange witness Michael Pelcovits fiom Docket No. 2005-1 CRB DTRA, which 

SoundExchange is designating in this proceeding pursuant to 37 C.F.R. 5 35 1.4(b)(2). 

Pursuant to 37 C.F.R. 350.4(a), 5 351.4, and the Copyright Royalty Judges' Orders 

dated August 18,2006 and September 28,2006, SoundExchange is filing an original, five 

copies, and an electronic copy of the materials in Volumes 1 - 6. SoundExchange will also file 

public versions of its written rebuttal case pursuant to the terms of the Protective Order. 

SUhlMARY OF THE WFUTTEN TESTIMONY OF SOUNDEXCHAnSGE7S REBUTTAL 
WITNESSES 

SoundExchange7s written rebuttal case includes the written testimony of the following 

expert and fact witnesses. 

A. Expert Witnesses 

Steven Herscovici, Ph.D., is a Managing Principal in the Boston office of Analysis 

Group, Inc., an economic and financial research and consulting firm. His testimony evaluates 

the arguments made by Dr. John R. Woodbury on behalf of XM and Sirius concerning the four 

statutory objectives established by Congress for determining an appropriate copyright royalty 



rate in this proceeding. He analyzes each of the four statutory factors. He concludes that a 

marketplace royzlty rate negotiated and agreed to by the parties in the free market would satisfy 

the first three 801(b) statutory objectives in this case. With respect to the fourth statutory factor 

- to minimize the disruptive impact on the structure of the industries -Dr. Herscovici 

concludes that the concerns expressed by the Librarian in the 1995 proceeding involving the Pre- 

existing Subscription Services ("PSS") that one or more of the PSS was at risk of exiting the 

industry simply do not apply to the Services today. Rather, his analysis indicates that the 

recording industry is in a more fragile state today than it was at the time of the previous 

proceeding, and that the fourth statutory factor does not favor the Services as it did the PSS a 

decade ago. 

Sean Butson, CFA, is a Chartered Financial Analyst with over a decade of experience in 

both debt and equity capital markets, and with a particular expertise in analysis of the satellite 

radio industry. He previously submitted testimony in SoundExchange's direct case, and submits 

rebuttal testimony to address two sets of claims made by SDARS witnesses Karmazin, Frear, 

Vendetti and Musey. First, Mr. Butson explains why these witnesses' claims about the relevance 

of past losses by the SDARS are not relevant to the issues presented in this proceeding, which 

concerns royalties in 2007-2012 and is not intended to allow the SDARS to offset past losses 

against artificially low royalties. Second, Mr. Butson explains why Mr. Musey's analysis based 

on the extent to which rates set in this proceeding will affect the future SDARS' stock price is 

relevant only to the SDARS' stockholders, and is not relevant to setting a rate in this proceeding. 

Instead, this Court should consider whether the rate allows the SDARS to earn money over the 

longer term. Using updated models of the SDARS' future financial performance that are based 

on the consensus views of analysts covering the SDARS and on financial projections that the 



SDARS rely upon internally, Mr. Butson shows that SoundExchange's proposed rate does allow 

the SDARS to earn revenue over the longer term. 

Michael Pelcovits, Ph.D., submitted testimony in SoundExchange's direct case, and 

submits rebuttal testimony to address claims made by the SDARS' economic expert Dr. John 

Woodbury. Dr. Pelcovits testifies that the PSS are a poor benchmark for the SDARS service 

because the PSS rate is not a market rate, because Dr. Woodbury incorrectly finds that music has 

a "comn~odity" price identified in the PSS rate, and because the PSS rate is based on the musical 

works rate, which is itself an inappropriate benchmark. Dr. Pelcovits establishes a per-play 

equivalent for the parties' rate proposals, and discusses how the SoundExchange rate could be 

stated as a per-broadcast per-customer rate. Dr. Pelcovits then summarizes and discusses the 

significance of the evidence establishing that listening to the SDARS has a net substitutional 

effect on the purchase of CDs. Finally, Dr. Pelcovits updates the surplus analysis from his direct 

testimony in light of Mr. Butson's updated financial models. 

Janusz Ordover, Ph.D., is a professor of economics at New York University, and former 

Deputy Assistant Attorney General for Economics at the Antitrust Division of the United States 

Department of Justice. Dr. Ordover previously submitted testimony in SoundExchange's direct 

case, and submits rebuttal testimony to address claims made by the SDARS' economic expert 

Dr. John Woodbury. Dr. Ordover demonstrates that the PSS are a poor benchmark for the 

SDARS service because the PSS rate is not necessarily a market rate, because the PSS service is 

too dissimilar from the SDARS service to serve as an appropriate benchmark, and because Dr. 

Woodbury's use of the PSS rate as establishing the "commodity" price of sound recordings is 

both empirically and theoretically unsound. Finally, Dr. Ordover demonstrates that Dr. 

Woodbury's use of the musical works royalty as a benchmark is similarly flawed -- it too is not 



the product of unfettered market negotiations, and marketplace evidence establishes that the 

sound recording royalty is more valuable than the musical works royalty. 

Yoram Wind, Ph.D., is Lauder Professor and Professor of Marketing at the %%arton 

School at the University of Pennsylvania. He previously submitted testin~ony in 

SoundExchangeYs direct case, and submits rebuttal testimony to address the claims made by the 

SDARS that their services promote the sale of CDs and other forms of recorded music. He 

presents the results of a survey that he designed and conducted which show that the SDARS 

services, in fact, substitute for CD sales and other forrns of recorded music. 

George Mantis is the President of The Mantis Group, Inc., a marketing research and 

consulting firm located in Chicago, Illinois. He has over 30 years of experience designing, 

executing, and reporting on surveys conducted for consumer and industrial product and service 

firms. He submits rebuttal testimony to address the claims made by the SDARS that their 

services promote the sale of CDs. He presents the results of a survey that he designed and 

conducted which show that the SDARS services, in fact, substitute for CD sales. 

Bruce Elbert, President of Application TechnoIogy Strategy, Inc. is one of the nation's 

leading experts in satellite technology. His testimony shows that the SDARS' satellite 

technology is far less innovative and less risky than the SDARS claim. He explains that private 

businesses have designed, launched and operated satellites for forty years. He identifies 

numerous examples of precursor satellite systems that were able to carry out missions very 

similar to XM7s and Sirius's goals, and that included the important technological elements used 

by the Services' satellites, including companies Iridium and Globalstar, direct broadcast satellite, 

or "DBS," companies such as DirecTV and DISH Network, the WorldSpace broadcasting 

system, and significant experiments conducted by NASA. Mr. Elbert responds to the Services' 



claims that their satellites were the first to introduce certain unique technological elements, by 

identifying the other satellite systems that preceded or paved the way for the elements included 

in the Services' satellites. Mr. Elbert also describes the significant advantages the Services gain 

by using satellites. 

B. Fact Witnesses 

Mark Eisenberg is Senior Vice President, Business and Legal Affairs, Global Digital 

Business Group, at SONY BMG Music Entertainment ("SONY BMG"). In response to the 

SDARS' use of the lnusical works rate as a benchmark, Mr. Eisenberg explains the completely 

different markets and market structures for sound recordings and musical works. He provides 

market data demonstrating the higher rates that sound recording copyright ouners receive when 

compared to musical works copyright owners in every market where blanket licenses for those 

two distinct goods are negotiated. In every market, either sound recording copyrights are valued 

several times more highly than the musical works copyright, or the royalty structures in the 

different markets are so different that they defy meaningful comparison. Mr. Eisenberg 

also discusses the gross margin that Sony BMG makes on CD sales and the way in which that 

margin affects the license rates for a service that is known to substitute for CD sales. 

Charles Cion~oli is Senior Vice President, Finance, for Universal Music Group, Inc. 

("UMG) and has knowledge of the finances of both UMG's U.S. record label and music 

publishing operations. He rebuts the SDARS' proposed musical works benchmark. His 

testimony discusses the fundamental differences between the sound recording and music 

publishing businesses that render attempts to equate the two inapt. Whereas record companies 

engage in the vast majority of investment in finding and developing talent and creating, 

marketing, and distributing copyrighted sound recordings -- from which both record companies 



and musical publishers benefit -- music publishers engage in little such investment. Using actual 

financial data, he shows that LTclG's record label operations involve much greater levels of 

investment and risk than Universal Publishing's music publishing operations. This market 

structure explains in part why, in virtually every market, sound recording copyright owners 

receive significantly greater compensation than musical works copyright owners. As Mr. 

Ciongoli testifies, that fact reflects the relative roles of the two copyright owners in the 

distribution of music. Record companies take the major risks, make the vast majority of the 

investment, and commensurately receive higher royalty rates. By contrast, music publishers ride 

on the coattails of record companies and earn lower royalty rates to offset their much lower 

costs. 

Barrie L. Kessler is Cl?ief Operating Officer of SoundExchange. Her testimony responds 

to the proposed terms submitted by XM and Sirius. She testifies that with regard to late fees, 

confidentiality, and audits and verification of payments, SoundExchange proposes terms that are 

substantially similar to the terms adopted by the Court in Docket No. 2005-1 CRB DTRA. She 

explains that consistency of terms across licenses will make SoundExchange's administration of 

the SD?rRS' compliance with the licenses simpler and more efficient. Ms. Kessler also explains 

that obtaining census reporting from the SDARS is critical to the accurate collection and 

distribution of royalties. In particular, she opposes the SDARS' proposal not to report their use 

of sound recordings on certain non-music channels and not to report certain sound recordings 

played as part of programming provided to the SDARS by third parties, and explains that under 

the statutory license the SDARS should be required to report all sound recordings played on all 

channels. Finally, Ms. Kessler shows that the proposed definition of "Gross Revenues" in the 

SDARS' proposed rates and terms is too broad 
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