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Before the
COPYRIGHT ROYALTY JUDGES
Washington, D.C.

)
In the Matter of )

) Docket No. 2008-2 CRB CD 2000-2003
Distribution of the 2000, 2001, ) -
2002, and 2003 Cable Royal )
Funds )

)

AFFIDAVIT OF MARGARET A. DALE
STATE OF NEW YORK) )
) ss:

COUNTY OF NEW YORK )

MARGARET A. DALE, being duly sworn, deposes and says:
1. I am a member of the Bar of the State of New York, and a partner at Proskauer
Rose LLP, resident in the New York office. I submit this affidavit to place certain facts before

the Copyright Royalty Judges in the above-captioned proceeding.

2. Proskauer represents Fédération Internationale de Football Association (“FIFA”).
On August 1, 2012, at the direction of FIFA’s Senior Legal Counsel, Sanjiv Arora, I wrote to
inform the Copyright Royalty Board that Worldwide Subsidy Group LLC dba Independent
Producers Group does not represent FIFA, and that FIFA is not represented by Pick & Boydston,

LLP, attorneys for Independent Producers Group, in connection with these proceedings. A copy

of my August 1, 2012 letter is attached hereto as Exhibit A.
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3. Attached hereto as Exhibit B is a true and correct copy of an email string between
myself and Mr. Raul Galaz, who I understand works for Worldwide Subsidy Group LLC dba

Independent Producers Group.

Mo @ Dot

Margaret A Dale

Sworn to before me
this 21st day of September, 2012

Notarygﬂ)lic

BEVERLY WALKER
Notary Public, State of New York
No. 0TWA4683190
Qualified in Suffolk County
Certificate Filed in New York County
Coummission Expires Oct. 31, 2014
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PrOSkauer>> Proskauer Rose LLP Eleven Times Square New York, NY 10036-8299

Margaret A Dale

August 1, 2012 Member of the Firm

d 212.960.3315
BY USPS EXPRESS MAIL 1 212.969.2900
Copyright Royalty Board meﬁzw:::: o
P.O. Box 70977
Southwest Station

Washington, DC 20024-0977

Re:  Docket No. 2008-2 CRB CD 2000-2003 - Fédération Internationale de Football

Docket No. 2008-2 CRB CD 2000-2003 - Federation Internauonale ue Football
Association

Dear Copyright Royalty Judges:

This firm represents Fédération Internationale de Football Association (‘FIFA”). Atthe
direction of our client’s Senior Legal Counsel, Sanjiv Arora, we are writing to inform the
Copyright Royalty Board that Worldwide Subsidy Group LLC dba Independent Producers
Group does not represent FIFA in the Distribution of the 2000-2003 Cable Royalty Funds,
Docket No. 2008-2 CRB CD 2000-2003. Furthermore, FIFA is not represented by Pick &
Boydston, LLP, attorneys for Independent Producers Group, in connection with these

- proceedings. o
(_J

Enclosed please find five copies of this letter, an electronic PDF copy of this letter on a CD, and s
proof of service of the individuals identified in the service list.

Please contact the undersigned if you have any questions regarding this matter.

Sincerely yours,

Monggnsk G TDutm

Margaret A. Dale (N.Y. Bar No. 2318004)

Enclosures

cc: Service list

Beying | Baca Raton | Boston | Chicage | Hong Kong | Londen | Los Angeles | New Orleans | New York | Newark | Pans | S8 Paulo | Washington, DC (



CERTIFICATE OF SERVICE

T hereby certify that on this st day of August, 2012, I caused a copy of the
foregoing letter to be sent by Federal Express overnight mail to the individuals listed

below:

Independent Producers Group
Brian D. Boydston

PICK & BOYDSTON, LLP
617 S. Olive Street, Suite 400
Los Angeles, CA 90014

Public Television

Ronald G. Dove, Jr.

Lindsey Tonsager

COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
Washington, DC 20004-2401

Gene Ashe

Marc Magnum

Public Broadcasting Service
2100 Crystal Drive
Arlington, VA 22202-3785

MPAA-Represented Program Suppliers
Gregory O. Olaniran

Lucy Holmes Plovnick

MITCHELL SILVERBERG

& KNUPP LLP

1818 N. Street, N.W., 8" Floor
Washington, DC 20036

American Society of Composers, Authors
and Publishers

Joan M. McGivern

Samuel Mosenkis

ASCAP

One Lincoln Plaza

New York, NY 10023

oldy

Je% H. Warspéfsk)/

Broadeast Music, Inc.

Michael J. Remington

Jeffiey J. Lopez

Philip J. Cardinale

DRINKER, BIDDLE & REATH LLP
1500 K Street, N.W., Ste. 1100
Washington, DC 20005

Marvin L. Berenson

Joseph J. DiMona
BROADCAST MUSIC, INC.
7 World Trade Center

250 Greenwich Street

New York, NY 10007-0042

SESAC, Inc.

John C. Beiter

ZUMWALT, ALMON & HAYES PLLC
1014 16™ Avenue South

Nashville, TN 37212

National Association of Broadcasters
John 1. Stewart, Jr.

Jennifer H. Burdman

Ann Mace

CROWELL & MORING, LLP

1001 Pennsylvania Avenue, N.W.
Washington, DC 20004-2595




Joint Sports Claimants
Robert Alan Garrett

Stephen K. Marsh

Marco Palmieri

ARNOLD & PORTER LLP
555 Twelfth Street, N.W.
Washington, DC 20004-1206

Canadian Claimants Group

L. Kendall Satterfield
FINKELSTEIN THOMSON LLP
1050 30" Street, N.W.
Washington, DC 20007

Victor Cosentino

LARSON & GASTON LLP

200 S. Los Robles Avenue, Suite 530
Pasadena, CA 91101

Devotional Claimants

Arnold P, Lutzker

Allison L. Rapp

Jeanette Carmadella
LUTZKER & LUTZKER LLP
1233 20% Street, NW, Suite 703
Washington, DC 20036

Clifford M. Harrington

Jack McKay

Paul Cicelski

Alison B. Rousseau

PILLSBURY WINTHROP SHAW
PITTMAN LLP

2300 N. Street, N.W.

Washington, DC 20037-1128

O
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Toner, Barbara

From: Dale, Margaret A.

Sent:  Monday, July 30, 2012 2:59 PM

To: 'Raul Galaz'

Cc: ‘brianb@ix.netcom.com’; Weinstein, Lawrence .
Subject: RE: FIFA broadcasts

Mr. Galaz,
| am not aware of any communications prior to the July 31, 2001 email either.

Margaret Dale

From: Raul Galaz [mailto:raulgalazi@aol.com]
Sent: Monday, July 30, 2012 2:53 PM

To: Dale, Margaret A.

Cc: brianb@ix.netcom.com; Weinstein, Lawrence 1.
Subject: Fwd: FIFA broadcasts

Dear Ms. Dale,

my apologies, but | neglected to ask you about one of your comments. Specifically, you seem to choose
your words very carefully that FIFA has no communications in its possession "following” the July 31, 2001
email from FIFA to WSG. Mr. Arora informed me that FIFA had no communications that precede or follow
the July 31, 2001 email that would provide greater context to the July 31 email. Are you suggesting
something other than that? If so, then please share such communications with us.

Thank you, and [ look forward to your response.

Raul Galaz
Worldwide Subsidy Group

-----Original Message--—--

From: Raul Galaz <raulgalaz1@aol.com>

To: mdale <mdale@proskauer.com>

Cc: brianb <brianb@ix.netcom.com>; LWeinstein <LWeinstein@proskauer.com>
Sent: Mon, Jul 30, 2012 1:24 pm

Subject: Re: FIFA broadcasts

Dear Ms. Dale,

clearly, we are at an impasse, as WSG considers a communication stating "FIFA is interested in testing
the services of the Worldwide Subsidy Group in the administration of retransmission royalties. Please go
ahead with the necessary steps and keep us informed about the proceedings and the outcome” to mean
exactly that, i.e., WSG should take the necessary steps and keep FIFA informed about the proceedings.
You and your client ascribe no meaning to this communication. As we explained previously, the only
proceedings that have arisen are the proceedings with which we are currently involved, which took more
than a decade to commence, and WSG promptly contacted FIFA regarding such proceedings.

As for my criminal conviction, you are only partially correct. All of my crimes, large and small, were
addressed in my sole criminal conviction, and admitted by myself when | came forward to governmental
authorities before ever being contacted by them. Moreover, this news was aiready addressed with FIFA
almost a year ago, and FIFA was given the option of dealing with someone other than myself.
Consequently, | am not certain why you are raising the matter at this time. The crime does not involve
FIFA, and does not involve Worldwide Subsidy Group LLC. As such, while you may consider it to have a
bearing on my personal credibility, it really has nothing to do with FIFA's contractual obligations, or WSG's

entitlements.

You may certainly take whatever actions you believe are warranted in order to protect your client's
interests. In many ways, it creates a cleaner record for review, and makes clear that WSG has taken all-

9/21/2012
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actions it reasonably could take in order to collect the subject royalties.
Thank you for your attention to this matter.

Raul Galaz
Worldwide Subsidy Group

-----Original Message-----

From: Dale, Margaret A. <mdale@proskauer.com>

To: Raul Galaz <raulgalazi @aol.com>

Cc: brianb <brianb@ix.netcom.com>; Weinstein, Lawrence I. <LWeinstein@proskauer.com>; Dale, Margaret A.
<mdale@proskauer.com>

Sent: Mon, Jul 30, 2012 12:16 pm

Subject: RE: FIFA broadcasts

Dear Mr. Galaz,

We disagree with your two points. A single email from July 31, 2001 hardly qualifies as a "direction to act” with respect to
the current proceeding, or any other for that matter. We are not aware of any communications between Worldwide
Subsidy Group and FiFA after this emall, and there exists no executed contract between your company and FIFA.
Furthermore, on June 20, 2002, you pleaded guilty to one count of mail fraud in federal court in Washington DC. That
felony conviction involved a falsification of royalty claims. Additionally, following this fraud, you were found by another
court to have entered into an illegal maney-laundering contract to place illicit royalty proceeds in an offshore bank
account. As we have said before, FIFA has not and does not authorize you, Worldwide Subsidy Group,

and/or Independent Producers Group to represent it before the Copyright Royalty Board. We intend to alert the Copyright
Royalty Board to this fact.

Sincerely,
Margaret Dale

From: Raul Galaz [mailto:raulgalazi@aol.com}

Sent: Tuesday, July 17, 2012 11:06 AM

To: Dale, Margaret A.

Cc: brianb@ix.netcom.com; Weinstein, Lawrence 1.; Kleiman, Zachary
Subject: Re: FIFA broadcasts

Dear Ms. Dale, two points:

1) has anyone on your side of the table looked at the Excel file that was forwarded? There are 168 program broadcasts,
of 150-180 minutes in length, described as "World Cup Soccer”, from "Seoul, South Korea" (and the other locations at
which the 2002 World Cup Soccer matches were located), on the exact dates that those matches occurred. These
program broadcasts do not just reflect commentary. Rather, they are the live transmissions of the matches. There are
another 101 broadcasts of programming entitled "World Cup Soccer: Highlights” for which the average broadcast is over
two hours in length, with lengths of up to 338 minutes, on the same dates. That would be a lot of "commentary" without
footage.

With all due respect, it is not reasonable to suggest that these broadcasts do not reflect the live broadcasts, or do not
otherwise include footage of the matches. it is also not reasonable to suggest that FIFA could not, if it so chose, review
the contracts with the limited number of broadcasters that broadcast the matches. In fact, there might even be a single
distributor contract. As reflected by the Excel file, the stations airing these broadcasts include only six broadcasters,
CBET, CBLT, CBMT, CBUT, CBWT, CKWS. [There are also two single broadcasts in 2003 of World Cup Soccer
matches from Lyon, France, however we will ignore them for the time being.] In any event, and as | mentioned in a prior
email to you, Sanjiv Arora explicitly described to me the continuing copyright ownership of FIFA in the program footage,
which fact is substantiated even in filings with the U.S. Copyright Office.

2) | understand your issue with the failure to Jocate a signed copy of the agreement that was sent to FIFA. That bothers
me as well. However, there is no issue that FIFA representatives instructed WSG to make the filings that were covered
by the document proposed by WSG for signature. That much can be established. It therefore gives rise to the issue of
what significance you and your client are giving to the instruction that can be established to exist? WSG acted on at least
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that instruction (and perhaps a signed contract, yet to be located), has performed all it was required to do under that
instruction, and now stands capable of recovering a significant royalty to FIFA pursuant to the very proceedings
referenced in FIFA's email. Is it your client's position that there is no significance to the instruction of FIFA that "FIFA
is interested in testing the services of the Worldwide Subsidy Group in the administration of retransmission royalties.
Please go ahead with the necessary steps and keep us informed about the proceedings and the outcome"?

We are genuinely trying to be encouraging and cooperative here, but if your client is intent on giving no credence to the
July 31, 2001 direction to act, and will make no effort to even check the handful of contracts relating to the specified
broadcasts, then there really is little for us to discuss, and this becomes a legal matter. As we have also attempted to
explain, of the two choices before FIFA, the one by which it receives royalties with a modicum of effort seems the most
rational. | realize that you cannot compel your client to do anything, however if | were in your position (and | have been), |
would be strongly urging your client to cooperate.

Raul Galaz
Worldwide Subsidy Group

--—-Original Message---—

From: Dale, Margaret A. <mdale@proskauer.com>

To: Raul Galaz <raulgalazi@aol.com>

Cec: brianb <brianb@ix.netcom.com>; Weinstein, Lawrence . <LWeinstein@proskauer.com>; Kleiman, Zachary
<zkleiman@proskauer.com>

Sent: Tue, Jul 17, 2012 8:43 am

Subject: RE: FIFA broadcasts

Dear Mr. Galaz,

FIFA cannot say for certain that any FIFA copyright is contained within the programs for which re-transmission royalties
are being sought as FIFA has not viewed those programs. For example, if the program is a panel of sports experts
discussing the game with no footage, then FIFA certainly has no copyright to it.

More importantly, as previously stated, FIFA has not located an agreement authorizing WSG to represent FIFA before the
Copyright Royalty Board in connection with the retransmission royalties. Further, we understand that WSG itself is not in
possession of such an agreement. Under the circumstances, FIFA does not intend to provide further information
concerning its agreements with broadcasters.

Sincerely,

Margaret Dale

From: Raul Galaz [mailto:raulgalazl@aol.com]

Sent: Tuesday, July 10, 2012 12:28 PM

To: Dale, Margaret A.

Cc: brianb@ix.netcom.com; Weinstein, Lawrence I.; Kleiman, Zachary
Subject: Re: FIFA broadcasts

Dear Ms. Dale,

| am presuming that you reviewed the broadcast data that we sent. Armed with the information that we have provided
about the specific broadcasters of the World Cup soccer matches, is FIFA currently attempting to review contracts with
those broadcasters to see what information exists within those contracts?

When | spoke with Sanjiv Arora a few months ago, he explained the process by which the World Cup "IP" (intellectual
property) was "licensed" to various broadcasters for live broadcast, and then replay rights allowed for a subsequent fimited
period of time (I think he said two years, typically). Mr. Arora's description makes clear what we are seeking confirmation
of, i.e., that FIFA retains perpetual ownership of the underlying footage copyright.

Raul Galaz
-----Qriginal Message-----
From: Dale, Margaret A. <mdale@proskauer.com>

To: Raul Galaz <raulgalazl @aol.com>
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Cc: Weinstein, Lawrence |. <L Weinstein@proskauer.com>; brianb <brianb@ix.netcom.com>; Kieiman, Zachary
<zkleiman@proskauer.com>

Sent: Tue, Jul 10, 2012 8:29 am

Subject: RE: FIFA broadcasts

Dear Mr. Galaz,

Thank you for your email. We have seen the excel spreadsheet that you attached. However, that spreadsheet does not
answer the fundamental question of whether FIFA retained the copyright to the content for the 2002 WorldCup or if the
copyright was part of the license /assignment to the broadcasters. FIFA does not presently know the answer to that
question and is not prepared to represent, or permit anyone else to represent, that it is entitled to retransmission royalties
for the period in question.

Further, as we discussed, FIFA has not been able to locate an agreement between it and WSG authorizing WSG to
represent FIFA before the Copyright Royalty Board in connection with the retransmission royalties. Under these
circumstances, FIFA is not in a position to provide the information that you request.

Sincerely,
Margaret Dale

From: Raul Galaz [mailto:raulgalazi@aol.com]
Sent: Monday, July 09, 2012 4:01 PM

To: Kleiman, Zachary; Dale, Margaret A.

Cc: Weinstein, Lawrence 1.; brianb@ix.netcom.com
Subject: FIFA broadcasts

Zack and Margaret,

[ just had my first opportunity to look at the slew of emails that | received today, including an email forwarded from WSG's
legal counsel that had your email addresses.

On the subject of what we were speaking about this morning, attached is the Excel spreadsheet that we previously
provided to FIFA demonstrating the retransmitted broadcasts that have generated a retransmission royaity. As | noted
these are all Canadian or Mexican-originated broadcasts, because the U.S.-originated World Cup broadcasts were a
network feed (NBC, if | recall), and network broadcasts do not qualify for cable retransmission royaities, only satellite
retransmission royalties (the proceedings of which have not yet commenced).

Raul Galaz
Worldwide Subsidy Group
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To ensure compliance with requirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein. .
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This message and its attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.
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To ensure compliance with requirements imposed by U.S.
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Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.
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This message and its attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.
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Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
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avoiding penalties under the Internal Revenue Code or (ii)
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transaction or matter addressed herein.
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message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.

9/21/2012

&

M\{&



EXHIBIT NUMBER
202



Page 1

Page 3 s

BEFORE THE COPYRIGHT ROYALTY JUDGES | 1 APPEARANCES (Continued):
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2001, 2003, and 2003  : Volume I 8 (202) 942-5444
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X 10  On behalf of NATIONAL ASSOCIATION OF
11 BROADCASTERS:
Washington, D.C. 1 2 JOHN L STEWART, JR., ESQUIRE
Thursday, June 11, 2009 13 ANN MACE, ESQUIRE
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proceedings held in the above-captioned matter, L6 Washington, D.C. 20004-2595
held at the Library of Congress, Madison Building, 17 (202) 624-2685
101 Independence Avenue, Southeast, Washington, D.C., |1 8
before Cindy L. Sebo, RMR, CRR, CSR, RPR, of n9
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1 APPEARANCES (Continued): 1 EXHIBITS MARKED RECEIVED E
2 On behalf of CANADIAN CLAIMANTS GROUP: | 2  Settling Parties 1 74 76 i
3 VICTOR J. COSENTINO, ESQUIRE 3 Settling Parties 2 74 76
4 200 South Los Robles Avenue 4 Settling Parties 3 74 77
5 Suite 530 5  Settling Parties 4 74 77
6 Pasadena, CA 91101 6  Settling Parties 5 116 116
7 (626) 795-6001 7  Settling Parties 6 160 160
8 8  Settling Parties 7 192 201
9 9  Settling Parties 8 192 201

10 10

11 11 MARKED RECEIVED

12 12 Settling Parties Demonstrative 1~ 118 -

13 13 Settling Parties Demonstrative 2 168 ---

14 14

15 15

16 16

17 17 (Exhibits Retained by Counsel.)

18 18

19 19

20 20

21 21

22 22

Page 6 Page 8 |

1 CONTENTS 1 PROCEEDINGS '
2 OPENING STATEMENTS: PAGE 2 CHIEF JUDGE SLEDGE: Good morning, ‘
3 Onbehalf of the Settling Parties 13 3 The United States Copyright Royalty Judges come to §
4 On behalf of the Canadian Claimants Group 46 4  session. |
5 5 The Judges are assembled.
6 6 We will first only take up the
7 7  distribution of Cable Royalties 2000-2003.
8 WITNESSES: PAGE 8 Please be seated.
9 MARSHA E. KESSLER 9 We were just commenting that it's

10 Direct Examination by Mr. Olaniran 69, 118 10  been a year since we've began a proceeding, so

11 11  we're having to remind ourselves what we need to

12 JONDAK. MARTIN 12  do as we begin here.

13 Direct Examination by Mr. Olaniran 158 13 I hope you all have located where

14 Cross-Examination by Mr. Cosentino 210 14  the restrooms and all are in the building.

15 15 We will have one unusual schedule

16 16 today. There's a conflict that can't be changed.

17 17  We'll have to recess at 11:30 and start back at

18 18  1:30today.

19 1.9 Normally, we'll try to recess

20 20  shortly before 12:00 and get back as quickly as an

21 hour as we can. That means, usually, it's

dlﬂicult for you to g0 to the cafetenas or

2 (Pages 5 to 8)
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1  restaurants on Pennsylvania Avenue, 1 the past when the witness appearing for a side
2 There is a cafeteria up on the top 2 is - and the counsel for that same side are at
3 floor of this building, and there is a cafeteria 3 this front table. The witnesses tend to want to
4 next door in the Rayburn Building that's pretty 4 communicate visually or orally sometimes with the |
5  easily accessible. That's probably your best two 5 people seated at this front table.
6 alternatives for given a short time to recess. 6 And as that arises, I'll ask you
7 We'll try to begin -- as we gave in 7 to--to -- when -- if your witness is in the
8  our announcement, we will try to begin every day 8  chair and you're not over here (indicating), if
9  at 9:30, take an hour in the middle of the day, 9  you will move one - one table back at that point.
10  and then conclude by 4:30 each day so you can get { 10 And, again, that's a fairly natural
11  outjust as the streets get impassable. That's an 11  thing that the witness is going to look -- if
12  unfortunate thing. 12 you're seated that closely, it's fairly natural
13 We will have the witnesses here at 13  that the witness is going to look to you for
14  this chair (indicating). We'll have counsel at 14  direction when they're asked a question. So
15  this chair (indicating) -- at this podium. 15 giving some distance there is a bit of assistance
16 ‘We have to usually remind the -~ the 16  tothem and to us and to the other side.
17  witnesses to -- to remember they're projecting to 17 So we will begin with these opening
18  the back of the room and not only to us or to 18  statements without any order.
19  counsel, and that's a common event. It's 19 Unless there's a problem with it,
20  physically hard to remember that -- that you're 20 we'll hear from the Settling Parties first.
21  talking to the whole room as you're seated up in 21 MR. GARRETT: The podium there,
22  these close quarters here (indicating) at the 22 Your Honors?
Page 10 Page 125
1 front. 1 CHIEF JUDGE SLEDGE: Yes.
2 For our benefit and for the benefit 2 JUDGE ROBERTS: Do me a favor and
3 of'the court reporter, please identify yourselves 3 simply plug that fan in. I forgot to do that.
4  asyou either make objections or come to the 4 MR. GARRETT: To drown out the
5  podium. 5  sound?
6 If you do make objections from your 6 JUDGE ROBERTS: Ihad it set on low,
7 chairs -- Cindy, we don't have any microphones out | 7  but there's quite a few people in here and the air
8  onthe tables, do we? 8 circulation in the room is poor.
9 So if you're distinct, you will be 9 MR. GARRETT: The same place, right
10  able to make any objection you need to without 10 there?
11  coming to the podium. Cindy will let you know if | 11 JUDGE ROBERTS: Yes.
12  that's a problem. 12 MR. GARRETT: Okay.
13 It is convenient for all of us if 13 CHIEF JUDGE SLEDGE: Is there
14  you will stand at the time you're talking to help 14  another one back there? -
15 us find you and to help us hear you. 15 JUDGE ROBERTS: There is.
16 Any other preliminaries? 16 CHIEF JUDGE SLEDGE: If you feel the |
17 JUDGE ROBERTS: No. 17  need in the middle of the room, that fan is !
18 CHIEF JUDGE SLEDGE: Okay. We'll 18  available to you.
19  begin with 30-minute opening statements that 19 Do you all see it? It's back behind
20  you've requested. You didn't mention how you 20  the podium and it's on?
21  wanted to proceed in that, 21 AUDIENCE MEMBER: Yes.

We have had abit of a problem in

CHIEF .TUDGE SLEDGE Thank you.

3 (Pages 9 to 12)



Page 13 Page 15}
1 OPENING STATEMENT ON BEHALF OF SETTLINGPARTIEy 1  on the time and resources of the Judges.
2 MR. GARRETT: Good morning, 2 The February 9th, 2009 order of the
3 Your Honors. I'm Bob Garrett. I'm counsel for 3 Judges states that -- let me just read that
4 the Joint Sports Claimants in this proceeding. 4  directly here -- that the sole issue to be
5 With me are my colleagues, 5  determined in this proceeding is whether the
6 Stephen Marsh at counsel table; in the back, 6  Canadians' 2000 through 2003 share should beno |
7 James Cooper of Amold & Porter; Phil Hochberg, 7  greater than the Canadian Claimant Group's average |
8  who represents the National Football League, the 8  share awarded in the last litigated Phase I
9  NBA and the NHL; and Tom Ostertag, who is the 9  distribution proceeding, the 1998-'99 cable
10  general counsel of Major League Baseball. 10 royalty distribution proceeding; or, two, should
11 As Your Honors know, the purpose of 11  be determined by applying to data from 2000
12 this proceeding is to determine the 12  through 2003, the same methodology the
13 Canadian Claimants' share of the 2000-2003 cable 13  Copyright Arbitration Royalty Panel applied in the
14 royalty funds. 14 1998-'99 proceeding.
15 The proceeding is unique in a couple 15 And that is the issue to which we
16  of respects. Itis, of course, the first 16  have directed our evidence in this case.
17  proceeding litigated before the Copyright Royalty 17 Before addressing what we believe
18  Judges involving the distribution of Section 111 18  the evidence will show, I'd like to just briefly
19 royalties. 19  identify the standard that we believe should guide
20 It's also the first time that the 20  the resolution of this issue.
21 Settling Parties have presented a joint case in a 21 Unlike the rate setting proceedings
22 distribution proceeding. 22  that the Judges have conducted in the past, there
Page 14 Page 16
1 Given the diversity that the 1  isno expressed statutory provision for .
2 Settling Parties have and have had for many years 2  distribution of Section 111 cable royalties.
3 and many different issues, traditionally, it had 3 However, one standard that has been
4 been difficult to have a coalition of this nature. 4  applied consistently over the years has been
5  And so we give special thanks to Kendall for 5  relative market value. The objective in the past
6  bringing us all together here. 6 proceedings has been to ensure that each Phase I
7 (Laughter.) 7  claimant group receive the same relative share of
8 MR. GARRETT: Our common position, 8  royalties that it would have received in a free
9  Your Honors, our very strongly held view, very 9  market absent compulsory licensing.
10  simply, that the Canadians' share of the 2000-2003 | 10 And we believe that this marketplace
11  cable royalty funds should not be increased over 11  standard makes sense. There is no reason, either
12 its 1998-'99 level. 12 under the Copyright Act or its legislative history
13 Now, this proceeding is also the 13  orin fundamental fairness, for any one claimant
14 first where the parties have stipulated as to the 14  group to receive more or less than what it would
15  specific issue that needs to be resolved in order 15 have received in that free market setting and,
16  to determine the share in controversy. And we 16 furthermore, none of the Phase I parties disagrees
17  very much appreciate the assistance of the Judges | 17  with that as the relevant standard here.
18  inhelping us to narrow the scope of this 18 We think that under these
19  proceeding by adopting our proposed stipulations. | 19  circumstances, that the Judges should follow ,
20 We believe that this will reduce the | 20  precedent and should use the marketplace standard |
overall cost of the proceeding for all of the 21  in order to resolve the issue before it. In other

parhes and i impose- thc Immmal extent that we can

words the Judges should determme whether the
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Canadians' methodology reliably shows that there
has been a material increase in the relative
market value of Canadian programming between
1998 and 1999 and 2000-2003 or whether, as the
Settling Parties believe, there is no basis for
concluding that the relative market value of the
Canadian programming has increased during this
period. .

CHIEF JUDGE SLEDGE: Mr. Garrett,
let me ask you on that position, do you not get to
that point at Step 2?7 .Don't you only consider the
issue of changed circumstances if you conclude, as
the last decision concluded, that the survey
information was unreliable?

Isn't that the only way that they
considered whether there was changed
circumstances? ‘

I mean, it strikes me here that
you've gone to changed circumstances as Step 1
without considering the reliability of the
available survey information.

MR. GARRETT: I think there's two
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Your argument seems to say that
there should be no increase because there is no
change of circumstances without initially
considering whether the survey information is
reliable before you get to whether there are
changed circumstances.

MR. GARRETT: Sure.

Your Honor, I think that the -- when
we talk about survey -- in the '98-'99 proceeding,
there were two surveys: there was the survey that |
the Joint Sports Claimants had submitted and was |f
really the center of much of the debate during
that hearing; there was the second survey that the |
Canadians had submitted that was at issue in
determining the Canadians' awards.

There is no issue in this proceeding
about our survey, that is, the Joint Sports
Claimants' survey. It has not been presented in
evidence here and no one is raising any issue
about that survey.

The only survey is the Canadians' ;
survey. And, again, I think that what we're going |

O W W ~J o U D WD
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parts to the Canadians' case: one is the survey,
the other is reliance upon the fee-generated
methodology.

What you will find, Your Honors, is
most of the testimony is going to be directed in
this case here towards whether or not the
fee-generation methodology has an appropriate
measure of relative market value.

And I think, in the context of
trying to decide whether or not the methodology,
which is the first part of the issue that the
Judges have framed at our request -- whether that
methodology is one that should be employed here,
that the relevant standard, the way of looking at
it, whether that methodology really provides
relevant information about relative market value.

Does that respond to your question?

CHIEF JUDGE SLEDGE: Well, it does
some, but I'm still a little uneasy.

It strikes me that, yes, that's true
on the Canadian argument, but still, your argument
doesn't seem to address Step 1.
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to be focusing on here is not so much the survey
and what it shows, because the survey really
doesn't show any significant changes at all in the
two relevant periods. |

CHIEF JUDGE SLEDGE: Which survey? |
MR. GARRETT: The Canadian survey,
Your Honor.
The real focus here is on the -- on
the concept of fee generation.
We certainly didn't mean to skip
over any -- any -- any steps here. I think -- you
know, the way we focus our -- the way we see the
case here is it's a case about relative market
value, just like any other distribution case, but
we've narrowed the issues so that the issues here
are to focus on their methodology and whether or
not it shows a -- a -- any kind of -- whether it
can be used to determine relative market value.
CHIEF JUDGE SLEDGE: So is it your
position that the narrowed issue assumes skipping
over Step 17
MR. GARRETT: Tell me again,

5 (Pages 17 to 20)
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1 Your Honor, Step 1. 1 ofenergy.
2 CHIEF JUDGE SLEDGE: In the last 2 CHIEF JUDGE SLEDGE: For which you |
3 case, they did not consider changed circumstances 3 deserve great commendation.
4 until they reached the conclusion that the survey 4 MR. GARRETT: In that case,
5  information on which they were trying to determine 5  Your Honor, I'll tell you this was all my idea.
6 the relative distributions was unreliable. And 6 (Laughter.)
7  then, once they decided that the best way to 7 JUDGE ROBERTS: Mr. Garrett, before
8  decide the issue based on the survey information 8  you continue on, just to take you back a little
9  was not available because it was unreliable, then 9 bit where you mentioned the standard is relative
10  they moved to a consideration and an analysis of 10  market value, for my own clarification, I just
11 whether the - there were changed circumstancesto | 11 want to make sure, is it your position that
12  justify adjusting the prior determinations. 12 relative market value is the one and only standard
13 MR. GARRETT: Again, I don't think 13  thatis applicable to this distribution
14 there really is an issue with the survey that the 14  proceeding?
15 Canadians are putting in here. It has to do more 15 Because as you well know, there has
16 with fee-generated methodology. 16 been an evolution through the years of what the
17 And I think, in the context of -- of 17  standards are. And the CRT, of course, had a
18  deciding whether or not that fee-generated 18 variety of other considerations, one of which was
19 methodology is a useful way of determining 19 relative market value. And we've had a process,
20 relative market value, you need look at it, the 20 and I wanted to know if it's your view that all
21  standard of relative market value. It's not an 21  that's left now through the years is relative
22  assessment of the -- of the survey in that case. 22  market value.
Page 22 Page 24
1 So in that sense, I believe the 1 MR. GARRETT: Ibelieve that's where
2 answer to your question is yes, Your Honor. We 2 we have come in these proceedings, Your Honor.
3 don't feel the need to assess the value of the 3 I'm aware of the early standards --
4 survey here. 4 JUDGE ROBERTS: Iknow you may ‘
5 CHIEF JUDGE SLEDGE: All right. 5  believe that's where we have come. I want to know |
6  Thank you. .6 is that your position that is the one?
7 JUDGE ROBERTS: If that is so, 7 MR. GARRETT: That is our position.
8  Mr. Garrett, why don't we have a stipulation on 8 JUDGE ROBERTS: Allright.
9 the admission of that survey? 9 MR. GARRETT: Let me go back again
10 MR. GARRETT: I think that's a fair 10 to the -- the nature of the evidence that we're
11  question, Your Honor. I think that there will be 11  going to be presenting here.
12  cross-examination concerning this survey: exactly | 12 As I mentioned earlier on, there's
13  what it shows, what it means, how it was done. 13 really two principal components of the Canadians'
14 But I don't think those issues 14  methodology, one being fee generation and the
15  really go to the question of whether or not this 15  other being their survey. And their entire case
16 isa--areliable survey. It's really more of a 16  for an increase in royalties really hinges upon
17  question of what - what it means. 17  the fee-generation component of that methodology.
18 If it helps Your Honors for us to -- 18 As I mentioned earlier, the survey
19 to try to work out a stipulation concerning the 19  results for 2000 to 2003 are virtually unchanged
20 survey, we're certainly happy to do that. But 20  from 1998 to '99.
21 TI've got to tell you, in trying to stipulate as 21 The testimony of Marsha Kessler of
22 much as we have stipulated in this case took alot | 22  the Motion Picture Association, which
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Program Suppliers are sponsoring, and Jonda Martin
of the Cable Data Corporation, which all of the
seven parties are sponsoring, will explain what

fee generation is and how it relates to the

Section 111 compulsory licensing system.

As you will hear, the Cable Data
Corporation, which collects information from
statements of accounts filed by cable operators
with the Copyright Office, developed this concept
of fee generation as a means of matching statutory
royalty payments with different signals.

Fee generation and changes in fee
generation are attributable to many factors
unrelated to the programming that's carried
pursuant to Section 111.

Linda McLaughlin, an economist
sponsored by the Commercial Television Claimants
and the Public TV Claimants, will testify that fee
generation does not reflect market value and that
changes in fee generation do not reflect changes
in relative market value.

Let me just also add that this
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Phase I claimant groups litigated over the
1998-'99 funds because there had been what was
described at the time as a seismic shift in the
distant signal marketplace.

The most widely carried distant
signal, Superstation WTBS, converted, in 1998, to
a cable network. And this result decreased the
royalty pool from — in 1998 by almost $70 million
from the level it had been in 1990 through 1992.

-And by virtually every metric, the
U.S. distant signal category had declined
precipitously with the loss of WIBS, while the
Canadian distant signal category had essentially
held its own in absolute terms.

It was undisputed that TBS had no
Canadian programming and that its elimination as a
distant signal improved the Canadians' relative
position in the distant signal market. And had
the Canadians' percentage share remained the same
in 1998-'99 as it was in 1992, they would have
received less in terms of total dollars, even
though they were obviously in no way responsible

0 ~J oy U LN
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concept of fee generation has a long and tortured
history in these proceedings. The
Copyright Royalty Tribunal, the CARP and the
parties themselves have had different and often
conflicting views on the usefulness of fee
generation.

And the purpose of the testimony of
Ms. McLaughlin, Ms. Martin and Ms. Kessler is
really to provide the Judges with a record basis
for understanding what fee generation is and for
assessing whether or not fee generation is an
appropriate measure of the relative market value
of Canadian programming, as well as changes in
that relative market value.

Our remaining witness is
Dr. Hal Singer, an economist sponsored by the
Joint Sports Claimants. The principal purpose of
Dr. Singer's testimony is to put in context the
decision of the 1998-'99 CARP to increase the
Canadian award based upon the Canadian
methodology.
As Dr Smger wxll explam, the
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for the decline in the royalty fund.

And some of the Settling Parties, '
including the Joint Sports Claimants, agreed that, L
taken as a whole, these and other facts supported [§
an increase in the Canadians' award. i

As Dr. Singer will show, the
situation that existed in 1998 to '99 vastly
differ from the situation that exists here in this
proceeding. There's nothing like the WTBS
conversion and its impact upon the distant signal |
marketplace to corroborate the use of a :
fee-generated methodology in this proceeding in
order to increase the Canadians' award.

Now, Dr. Singer will discuss his
analysis of the factors cited by the Canadians in
the '98-'99 proceeding to support their request
for an increased award and whether those same
factors support a change in the award for 2000
through 2003.

What he will show is that although
there has been some change in fee generation
attnbutable to Canadlans sxgnals durmg this

7 (Pages 25 to 28)
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period, there is no basis to conclude that the
relative market value of the Canadians'
programming has increased between the
relevant years and, thus, there is no basis to
increase their award for 2000 through 2003.

Now, the Canadians will offer
various charts and other data showing percentage
increases for Canadian signals that are higher
than percentage increases for U.S. signals during
the relevant period, but the reason for this
disparity is that on each of the metrics that the
Canadians offer, the Canadians start with a much
lower absolute number than the -- than the
remaining Claimants, the reflection of the fact
that only about 1 out of every 25 cable systems in
the United States actually imports Canadian
signals as distant signals.

As you know, under Section 111, only
those stations -- I'm sorry -- only those systems
near the Canadian border are allowed to retransmit
Canadian programming pursuant to compulsory
license.
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proceedings, there is no record justification for
the rote application of the Canadians' formula in
this proceeding.

Let me just make one other point
here in conclusion, Your Honors. As you mentioned
at the outset, this proceeding is unique in
several respects. There is one additional respect
that is unique.

It marks the first time that we have
had a litigated Phase I proceeding in more than
25 years where there has not been some seismic
change in the distant signal marketplace or in the
FCC regulations that affect that -- that
marketplace.

Historically, we have been
successful, as Phase I parties, in settling
controversies concerning royalty distributions,
and those settlements, we believe, are critically
important to the effective functioning of the
entire 111 system. We cannot have proceedings
involving every year and every claimant.

So the proceeding to litigation in
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As Dr. Singer will show in absolute
terms, the U.S. signals outpaced the Canadians'
signals in terms of growth between '99 to 2000 --
'98-'99 and in '1 -- and in 2000 through 2003.

Let me just say also that the
Canadians' position in this proceeding is rather
simple, the CARP used the fee-generation
methodology in the 1998-'99 and the '90 to '92
proceeding to set the Canadians' award and, thus,
the Judges should mechanically do the same thing
here.

But they don't present any witness
to explain this approach makes sense in the
context of this proceeding, and they don't provide
any evidence to explain why the relative value of
their programming or the programming of other
Claimants has changed during this period or that
there's been other -- some other significant
change as there was in the 1998-'99 proceeding.

We believe that the testimony of
Dr. Singer, as well as the other witnesses, will
show that regardless of what happened in prior
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this case was not an easy one, certainty not for
any of the Settling Parties, and I suspect not for
the Canadians either.

As the Settling Parties, we are -
acutely aware that we will receive the vast bulk
of the royalties regardless of how you decide this
case. And we also recognize that the amount that
is in dispute, which is about $4 million for the
four years in question, while not insignificant,
neither to the Canadians or to our clients, is
nevertheless small in comparison to the overall --
overall fund.

But the reason we are here before i
you and taking up your valuable time is because we
believe there is a critically important principle
that's at stake. And we don't dispute the right
of the Canadians or any other party to seek an
award greater than what it received in past
proceedings and to initiate proceedings where it
feels that it was undercompensated by a prior
decision.

But this case really raises the
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issue of whether the proper benchmarks for
settlement should be the last litigated awards or
whether a formula used by the CARP in the context
of another 20,000-page record to set one party's
award should be the standard for all future years,
even where the circumstances -- circumstances
surrounding the adoption of that formula no longer
exist and where the formula produces what can best
be described as minor variations in the overall
results.

This is an issue that, frankly, we
need the Judges' guidance so we can continue to
resolve these controversies over royalty
distributions through settlement rather than
litigation.

Our evidence addresses this issue by
showing that the Canadians are not entitled to any
increase in the prior award.

And, Your Honors, that concluded my
prepared remarks. If there are any other
questions, I would be happy to answer them.

JUDGE ROBERTS: Ido, Mr. Garrett.
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those awards were arrived at in the last
proceeding, they became the benchmark of the
standards.

That was the best judgment of the
Copyright Arbitration Royalty Panel, as well as
the Register of Copyrights, the Librarian of
Congress and the D.C. Circuit as to what the
relative market value of the different parties --
different Claimants' programming was at that time. |

And we all probably have some issue
with the way awards were arrived at or how it
could better have been done. And, as you know,
the cracks in the solidarity of the )

Settling Parties are already evident by virtue of
the fact that we now have a proceeding scheduled
for 2004-'05, a slightly different lineup.

But the bottom line to your question
is those were the benchmark awards. They do
reflect the relative market value as of that point
in time, and our view is unless there is other
evidence proving that those awards should be
changed, then those are the benchmarks that you -- |
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You're going to be presenting a
significant amount of testimony on why the
fee-generation approach is flawed and should not
be used. And I assume you're developing that so
that in a future case, you may enlighten us as to
what the correct, in your view, dlstnbutlon
method is.

However, at the same time, you are
asking us to adopt percentages from -- that were
developed in a prior proceeding, the '98-'99
proceeding, that were, in fact, created and
generated by the fee-generation method.

So isn't it a contradiction that
you're telling us fee generation is not the way to

‘determine relative value, but you're asking us to

adopt percentages that were, in fact, generated by
that same methodology?

MR. GARRETT: That's a fair
question, Your Honor, and my answer -- maybe I
should speak on behalf of the Joint Sports
Claimants more than anyone else at this point.
But our pomt 1s snnply that however
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that you stick with. .

JUDGE ROBERTS: You're saying we're |
stuck with those?

MR. GARRETT: Not for all times, no,
Your Honor. We still believe, certainly, that
where there are changed circumstances that show a |
change in -- in relative market values, that the
Judges should make changes.

But what we're saying is on the
record of this case, we do not believe that the
kinds of changes that are being relied upon here
in the context of that fee-generation formula are |
the kinds of changes that show that there has been
an increase in relative market value of -- of the
Canadian programming,

But -- but we -- you know, there's
nothing that is set in stone in these proceedings.
Tunderstand that Your Honors, under the
Copyright Act, must act on the basis of precedent,
and that's important to all of us, but that
doesn't mean that -- you are on a different record
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1 bound to follow everything that has been decided. 1  answer these two questions, depending upon the
2 JUDGE ROBERTS: Understanding that 2 answers -
3 we can't change what happened in '98-'99, are you 3 JUDGE ROBERTS: I understand that's
4 suggesting that we lack the authority to go back 4 what you've agreed to, but what I'm asking you is,
5  and reevaluate that evidence of '98-'99 for 5 isthat the only choice for us here in thls
6  purposes of this proceeding? 6  proceeding?
7 MR. GARRETT: It's always dangerous 7 MR. GARRETT: Ibelieve, Your Honor,
8  tomake arguments that Judges lack authority to do 8 that that's the way the record will shape out
9 things. 9 here. Ithink what -- the way the record will
10 CHIEF JUDGE SLEDGE: We hear that 10  show is-that the only basis they really have for
11  all time. 11  anincrease in their award is by relying upon this
12 (Laughter.) 12 fee-generated methodology, and that our evidence
13 MR. GARRETT: Ihope probably not 13 will show that that evidence alone does not
14  from me, Your Honors, at least not on the first 14  provide -- given the broader context, as
15 day. 15 Dr. Singer will testify, does not provide a v
16 But, no, I think that the real 16  context for applying the fee-generated methodology
17  question before you is what you're going to do on 17  to change their award here. i
18  the basis of the record that's before you in this 18 CHIEF JUDGE SLEDGE: I think that
19 proceeding. And I think you should look to the 19 last discussion helps clarify where we are.
20  decisions in the past to see how similar issues 20 Frankly, your answer to
21  were decided and whether you think that they make | 21  Judge Roberts' questions appear to me to be
22  sense on the basis of the record that's here 22 correct answers, but they seem to me to be very
Page 38 Page 40
1  before you today. 1  confusing to your position that an earlier
2 And what we're saying is that we're 2 decision based on the facts somehow becomes a
3 going to present a record that's going to make 3 benchmark for future decisions based on the facts.
4 clear that it doesn't make sense to follow that -- 4 And I've never understood precedent to have that
5 that fee-generated methodology here in of itself. 5  kind of application.
6 As 1 said, there was a 20,000-page 6 But notwithstanding that, we have a
7 record created in that 1998-'99 proceeding here 7  settlement that's presented that we have adopted
8  dealing with a wide variety of issues. 8  to govern our finding of an either/or proposition
9 I'm not taking issue with whether it 9 in this case, which leads me to a couple of
10  did or did not make sense for the CARP to do what | 10  questions that I've -- some, I wanted to get on
11 it did then. The question is whether it makes 11  the record and, some, I'm anxious to hear your
12  sense for you to do it in the context of this 12 viewon.
13  proceeding. 13 It appears that with the issue
14 JUDGE ROBERTS: Isityourviewthat | 14  presented for us for decision, that the parties
15  our choice here, then, is solely between the 15  have settled the issue of using a Phase I-Phase II
16  '98-'99 percentages, which you have stipulatedto, | 16  framework for distributions. There has not been
17  or what Mr. Satterfield is going to present for 17  any adoption by the Copyright Royalty Judges of
18 the Canadians? So it's an either/or? 18  that framework.
19 MR. GARRETT: Ibelieve that's the 19 Frankly, there's been very little ‘
20  way the stipulation reads, Your Honor -- 20  analysis or consideration of that framework by any §
21 JUDGE ROBERTS: Itis. 21  regulatory body. It is a framework that the '
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part1es seem to have adopted and seem to be happy ;
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with.

I want to clarify on the record that
the parties in this proceeding are adopting that
framework by stipulation, and that is the
framework under which we are operating here as a
result of the stipulation, not as a result of any
determination by the Judges.

MR. GARRETT: Yes, Your Honors. If
T understand your questions correctly, we have
adopted the Phase I-Phase I framework. We have
reached a settlement on most, but not all, of the
Phase I issues. We have not addressed the
Phase II issues.

It is possible that within the
Phase I categories, there may be, down the road,
Phase II disputes. Our settlement does not
address that. It simply addresses the issue of --
of Phase L.

CHIEF JUDGE SLEDGE: And implicit in
that statement is the stipulation that the parties
are adopting the categories of Phase I that have
never been determined by any regulatory group, but
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choose.

CHIEF JUDGE SLEDGE: Not in this
proceeding?

MR. GARRETT: Well, no.

CHIEF JUDGE SLEDGE: Thisisa
difficult question to ask and probably a more
difficult question to answer.

With the position -- with the issue
presented for us in this proceeding, the eithet/or
alternative that you've just laid out, have the
parties addressed and do you think it will be
resolved in this proceeding or have to be resolved
in this proceeding the issue that is currently on
appeal before the Circuit of whether the Judges
adopt settlements of the parties or whether the --
whether the Judges have an obligation to make
threshold determinations and findings before
adopting settlements under the statute? ;

MR. GARRETT: No one here has raised |
that issue. Idon't think it's an issue that the ;
Judges need to resolve in this particular case
here.

W oo o U s Wi
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have been informally adopted by the parties in
these distribution proceedings. And those
categories are what you're relying on in your
Phase I proceedings?

MR. GARRETT: Your Honor, I believe
the answer to that is yes as well.

And I will just say, by way of
history, there was a point, I believe it was in
the 1983 litigated proceeding, where all the
parties had agreed upon the definitions of the
categories.

I believe that the Copyright Royalty
Tribunal in that case had accepted that as the --
as the definition of the various categories, and
we have used it consistently since then.

CHIEF JUDGE SLEDGE: And "accepted"
is an important word, not made any finding, not
adopted it, but accepted it I think is an
important concept there.

MR. GARRETT: Yes, Your Honor. I
think that's right. That is an issue that -- that

the Judges can certamly Iook at 1f they SO
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Again, with the Phase I-Phase II
framework, what happens is you make awards to the
broad categories who are all represented here by
a - by different counsel. And then, in Phase II,
it's the individual claimants who are members of
those -- those groups could raise issues about the
impacts of settlements.

But, you know, every one -- every
one of the Phase I claimant groups is represented
here in -~ in this proceedings, and I don't
believe that the issues that you have in the music
cases will apply at least in the Phase I portion
of this case.

JUDGE ROBERTS: Is that because,
Mr. Garrett, your view is a settlement for a
distribution is not a -- a determination of the
provision of law, and that's the difference?

MR. GARRETT: I can't say that I've
thought it through in those terms. It's --
historically, Phase I claimants have reached
these -- these settlements. There has never been

an issue m the 30 years of proceedmgs as to the
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1  ability to do that, which is not to say that there 1 Perhaps folks in this room or other
2 might not be at some future point in time. 2 where have seen us in the last few days. He
3 I certainly don't think that's an 3 hasn't been lobbying me for anything -- a Canadian
4 issue here in this proceeding, Your Honor. 4  position. As a matter of fact, we didn't discuss
5 CHIEF JUDGE SLEDGE: Mr. Garrett,at| 5  this proceeding at all.
6  some point -- I quickly commented earlier and 1 6 MR. SATTERFIELD: Well, actually,
7 want to make sure that it's clearly stated, that 7  I'm from the same neck of the woods you are. I'm
8  the Judges feel all of the parties to this 8 from America's Georgia, so it's a little closer to
9  proceeding, the Settling Parties and the 9  Birmingham. I've learned to hide the accent, you
10  Canadian Claimants, deserve great applause for 10 know, over the years -- _
11  your work in resolving and clarifying the issues 11 CHIEF JUDGE SLEDGE: You do better |
12  in this proceeding. 12 thanIdo. ‘
13 And as I was opining yesterday to 13 MR. SATTERFIELD: -- but it took
14  some folks at the World Copyright Summit, Idon't | 14  some time.
15 think there's any question about what - judgesdo | 15 In sort of listening to the —- to
16  abetter job when there's good lawyering. 16 the questions presented to Mr. Garrett, I think,
17 And, hopefully, you should expect a 17  sort of gets -- gets to sort of the difficulty
18  good job from us in this case because you have 18 that the Canadian Claimants have always faced in
19  presented it well and clearly. And maybe as 19 these proceedings, because we're truly different
20 clearly as you presented it, there would be a 20  than -- than the other types of categories of
21  whole lot less risk that we will confuse things. 21  programming.
22 MR. GARRETT: Well, thank you, 22 The problem is, like public
Page 46 Page 48§
1 Your Honor. Thank you, also, as I said earlier, 1 television, we represent a signal. Unlike public ]
2 for the Judges' cooperation in adopting the 2 television, our programming encompasses all the
3 stipulations and allowing us to -- to narrow the 3 other categories of programming in this room,
4 issues. We appreciate that help very much, and we 4  including and to further complicate the fact is
5  hope nothing goes downhill from here. 5 the factors is that we have network television
6 (Laughter.) 6 programming, Canadian network television
7 OPENING STATEMENT ON BEHALF OF 7  programming.
8 CANADIAN CLAIMANTS GROUP 8 But as Mr. Garrett pointed out, our
9 MR. SATTERFIELD: Good moming. My | 9  signals are only carried in a very limited
10 name is Kendall Satterfield. I'm representing the 10  geographic region. So our carriage is small
11  Canadian Claimants Group. 11  compared to the other types of signals.
12 With me today is Victor Cosentino -- 12 And in the greater scheme of things,
13  he's an attorney that's been involved in the case 13 weareaniche. Sothen we're faced withhowto |
14  for a long time, but he's now -- he used to be at 14  compare ourselves with the other categories. And '
15 our firm. Now, he's in Pasadena, California -- 15  as you know, over the years, there have been -- '
16 and Rich Volin, one of the partoers from my firm. 16 there's been a sort of major battle between the
17 CHIEF JUDGE SLEDGE: 17  studies put on by the Sports Claimants and the '
18  Mr. Satterfield, I've had the pleasure the last 18 studies put on by the Program Suppliers which are §
19  two days of spending a good deal of time with 19 intended to look at the country as a whole, look
20  Justice Vancise of the Canadian Board so that I 20  at the programming categories of -- that's --
21  would understand Canadian as you make your 21 that's broadcast on the television stations around
: 22 way of -- of

the country and come up with some
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doing a relative comparison of the valuation of
that programming to cable operators, viewers,
whatever. And that's always been the battle.

And because, one, we're only carried
in a limited part of the country; we only are ever
sampled in a very small way. And then, secondly,
our programming categories are not easily defined
as a type of programming.

I don't really know what Canadian
programming is. It's everything. And so to say -
what's the value of Canadian programming versus
what's the value of live team sports is not really
a comparison.

You know, the Canadian signals have
live team sports, live team sports owned by
Mr. Garrett's clients, some of it, and live team
sports owned by other Claimants that the Canadians
represent.

So it's really not an easily
definable metric when -- when these studies are
done. And that's the problem that we've faced
over the years.
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Now, the last two CARPs have been
willing to -- to adopt our suggestion that it's
okay to look at the fees paid for the Canadian
stations. Notwithstanding the fact that I think
all the Copyright Owners in this room are of the
strongly held opinion that the statutory fees
undervalue the programs, but the Canadian Group is |
accepting of the fact that -- we're still willing
to use those fees as a starting point and let the
Judges and the parties recommend adjustments,
possibly, for whatever reason, because there's --
there's some ambiguity in how the fees are
calculated, maybe other programming, you know,
really does need some extra compensation, but that
for the Canadians, these fees are really the best
evidence that we can look at to set some outer
bound on our claim.

Now, I wish, when the categories
were first defined, that the Canadian category had
been treated like public television and we could
just claim for the entire signal. In which case,
then our case really would be look at the
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Now, the approach that we've
suggested and, as Mr. Garrett reviewed, is, as -
as -- has been with tremendous controversy over
the years, is to look at -- step back and look at
the signal carriage.

There essentially -- in -- broadly
speaking, there are three types of signal groups
that are involved in these proceedings: there's
U.S. commercial television stations, there's
public television stations, and then there's the
Canadian stations.

What we've long advocated is that
you focus within those groups. The studies that
the Sports Claimants have put on and the
Program Suppliers have put on have done very good
jobs for what they're frying to do in trying to
compare the programming on the U.S. commercial
television stations.

They have a lot of difficulty when
they try to start including the public television
stations and when they include the Canadian
television stations.
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royalties, that's the Canadian pool, and then we
would move to a Phase II proceeding with
Joint Sports and the Program Suppliers to
determine a fair share allocation for their
programming on Canadian stations.
But, for historical reasons or
happenstance, that wasn't the way it was
established.
Now, one of the things that we dealt
with in the early days was even establishing to
the Copyright Royalty Tribunal that the Canadian
stations were carried for any reason other than
the fact they broadcast NHL Hockey. And that's
what really prompted us to start our own cable
operator survey so that we could go to the cable
operators that carry the Canadian stations and ask
them -- you know, give them a -- we've -- we've, .
you know -- you know, we modeled our survey on the |
board survey and -- but adopted it to ask about
the royalty value programming of the Canadian
stations so that we could have some evidence of
what was the relative value or importance of the
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1 hockey programming or the U.S. television 1  suggest almost a mechanical outcome for the
2 programming on the Canadian stations. 2 Canadian Claimants, because we are in the
3 And the results were that cable 3 situation where we have a limited number of
4  operators put a lot of value on the U.S. sports 4  signals.
5  programming on Canadian stations and, therefore, 5 And except for the sports
6  we have to give them a fairly generous share of 6 programming and the Program Suppliers'
7  whatever royalties are paid for the Canadian 7  programming, everyone else who's programming is on ‘
8  stations. ' 8  those signals has agreed to let us represent their
9 They give less value to the U.S. 9 interest to collect these royalties. So there is
10  programming, which sort of makes common sense, | 10 no dispute amongst what is the value of that other
11  since why would you bring in a Canadian station 11  programming,
12  justto get U.S. programming. 12 So that's the approach that, you
13 Now, there's really two types of 13 know, we put forward in our evidence this year.
14  Canadian stations being retransmitted. 14  Whether the parties can find mistakes or questions
15 They are the CBC stations, the 15  about how we calculated something, I think that's
16 Canadian Broadcasting Corporation, which is a 16 all fair game.
17  large, public broadcaster, but it's not really 17 And quite frankly, notwithstanding
18  like -- it's not similar to public television from 18 the stipulation, I am of the mind that if there is
19 the standpoint that it is a true broadcaster like 19  some dispute about how we calculated the 3.75 fees
20  CBS or NBC or ABC, except that it's Government | 20  or anything else within -- within -- that's really
21 chartered, certain parts of the day are -- there's 21 more of a -- in the nature of the proper way to do
22 1o U.S. advertising, and the Government requires | 22 i, then I think I would prefer that the Judges
Page 54 Page 56‘
1 the substantial percentage of all - the vast 1  issue aruling on that. '
2 majority of the programming be Canadian in origin. 2 Because my goal as a small claimant
3 Then there are private broadcasters. 3 group is to get a ruling that - that adopts an
4  And the private broadcasters are permitted to 4  approach that will get me out of these
5  carry a much larger share of U.S. programming. 5  proceedings, because that's my -- that's our goal
6 In fact, you will hear cited as an 6  isto get out of these cases.
7  example by one of the Settling Parties' witnesses, 7 There're going to be -- you know,
8  station CFTO, which is a private station and 8 there are going to be things that happen over time
9  which, in the evening, carries a lot of U.S. 9  as to the mix -- you know, the makeup of the
10  network programming. 10  programming on commercial television stations
11 But the evidence has shown over 11  that's going to cause periodic fights, but I don't
12  the years that over time, the primary station -- 12  want to be in the middle of those; because it's
13 the CBC stations are the primary stations 13 just--it's ridiculously expensive for us to
14  retransmitted by cable operators. Those are the 14  participate.
15  stations that are primarily Canadian in origin. 15 My goal is to -- is to adopt an
16 In this proceeding, we tailored our 16  approach that says when the Canadian stations are  §
17  case to provide the information relied upon by the 17  not carried anymore, you know, we're not 2 member |
18 last CARP in making its allocation to our group. 18  here or -- or if the Canadian carriage drops ‘
19 We didn't go beyond that. 19  precipitously, our award automatically drops, that
20 So that was -- that is the criteria 20  there's no argument or debate about it.
21 that exists at the -- at this moment in time. And 21 It's the same as if there was a
22 cable network being carried. If the cable

under that type of criteria, in essence, it does
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networks carriage declines, the fees that go to
that network decline also. And that's the
approach that -- that we've long sought.

And I realize that it causes all
kinds of consternation as to relative marketplace
value, but that's -- the problem that is faced
under that standard is that the programming
categories are -- well, Claimant groups are
programming categories, but no cable operator
carries a programming category; they carry
stations, they have to pick stations.

And as I said, from our perspective,
there's commercial station -- there's commercial
stations, there's public television stations, and
then there's Canadian stations. And we're willing
to live within the confines of the statutory
royalty role.

JUDGE ROBERTS: Mr. Satterfield, I
have three questions for you. The first question
is the same one I asked Mr. Garrett, and that is,
is it your view that relative market value is the
only standard to be applied in this proceeding to
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determining that relative value.

And I don't want to get in trouble
with my Program Supplier friends in the room. I
mean, they certainly take the perspective that the
views of the cable subscriber should also be taken |
into consideration.

But -- but not withstanding, both of
those studies is really designed to measure the
comparative value, relative value of the
programming on the -- on the U.S. commercial
television stations. That's what -- that's what
they're best at doing.

And I think that if the Judges look
at it from that perspective, then they do a
terrific job. Where they come into a problem is
when you have just a signal and you don't even
have a lot of carriage. i

JUDGE ROBERTS: My second question |
relates to your testimony that you will present on
fee generation. We have the '98-'99 numbers, and |
you will be presenting testimony to show that the
fee generation has gone up from 1998 to 1999 and i

o0 oy b W
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determine this distribution?

MR. SATTERFIELD: My view is that
it's an aspirational standard that should be
applied when it's possible, but that where the
evidence is not clear, then the -- the Judges need
to be permitted to adopt some other type of
reliable and useful standard.

JUDGE ROBERTS: Such as?

MR. SATTERFIELD: Such as, for the
Canadian stations, the statutory royalty fees,
because that is -- that's what -- I mean, that's
the money that we all have to live with.

The commercial stations generate a
certain amount of royalties every year. And --
and whether you call it fee generation or not, the
Judges are trying to come up with a way to award
the -- make awards to the different programming on
those stations.

And as I - and in my opinion, the
study that the Joint Sports Claimants have put
forward has, over time, been seen as -- as
takin, d attempt at
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that is the changed circumstances on which we are
to base the award, correct?

MR. SATTERFIELD: Correct.

JUDGE ROBERTS: Okay. How is that
consistent with -- and I'm looking at the ;
D.C. Circuit's decision in the NAB versus CRT case |
in 1985, where the Court says it would be
inappropriate as a matter of law for the Tribunal
to rely solely upon a standard of changed
circumstances.

Yet, the way I look at your case,
that is what you are presenting to us is solely
changed circumstances.

MR. SATTERFIELD: I apologize for
that -- that decision was on the last case before
I got involved here.

1 think, notwithstanding that
opinion, that is, in essence, what --

JUDGE ROBERTS: I don't mean to put
you on the spot today. If you wish to take time
to look at it and you wish to get back to us at
another time, a later time, that would be fine.

= T T et
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1 But I would like to know the answer 1 ways. Some things are constant, but there's
2 to that. 2 always a lot of change. And, in fact, one of the
3 MR. SATTERFIELD: Yes, sir. Wewill | 3  exhibits put forth by the Program Suppliers and
4  certainly address that. 4  sponsored by Ms. Martin shows the carriage history
5 1 will say those are the same judges 5  of the systems that carry Canadian stations over
6 that referred to us as a litigious subculture. So 6 the years.
7 they were tired of us, I think. 7 And it's fascinating just looking
8 JUDGE ROBERTS: My third question 8  down these lists at how carriage changes over
9  for you s, in reviewing your case and looking at 9 time. It's also fascinating that you can see how
10 the fact that you present that the numbers in the 10  systems merge. Suddenly, it will have -- you go
11  fee-generation approach have gone up since the 11 from 50,000 subscribers to 150,000 subscribers.
12 '98-'99 proceeding, my third question to you is, 12  So there's been a lot of dynamic activities in the
13  what is the explanatory power of that? 13  industry.
14 How does that show that 14 And we don't try to go out and
15  circumstances have changed simply because your | 15  understand everything that's going on. We just
16 particular numbers have gone up? 16  report the results, you know, the good, the bad or
17 MR. SATTERFIELD: Well, what--all | 17 theugly.
18 it -- all it can really explain is that the 18 JUDGE ROBERTS: So to make sure I
19  royalty pool available for those years has changed | 19  understand clearly, the fact that your
20  based on the actual carriage and the payment of - | 20  fee-generation numbers went up, which appears to
21  of -- for those particular signals. 21  be the result of more subscribers receiving
22 There are any number of factors that 22  Canadian programming, hence, generating more fees |
Page 62 Page 64 |
1  go into changing from one -- from one year to the 1  paid by the cable systems that carry them, that,
2 next, systems merging. And so I'm not standing 2 alone, explains that the value of the Canadian
3 here -- I'm not going to stand here and argue 3  programming has gone up?
4  that, suddenly, a certain number of cable 4 MR. SATTERFIELD: Relative to the
5  operators decided having a Canadian station is 5  other distant signal programming putting in claims
6 that much more valuable to us than it was 6 in this proceeding, because they all have to claim
7  two years ago. 7  against the same pot of money.
8 ‘What our position is that the data 8 And the question is, which of
9  is whatever the data is. So that if, from one 9 those -- and - and they can only claim if the
10  year to the next, they decide to drop certain 10 stations are carried and royalties are paid.
11  signals or they drop us, I mean, that's -- that's 11 So for our Claimant group, we had
12  the point about our approach is that if our 12  more stations either being carried or being viewed
13 carriage goes down, I'm not going to dispute or 13 by more subscribers than -- during this time
14  argue that, somehow or another, our value is what | 14  period than we did in the prior time period, and
15 it was the prior year. 15  the result was a greater contribution to the
16 Now, from the standpoint of 16  royalty pool.
17  individual cable operators, you know, they value | 17 JUDGE ROBERTS: So your focus is on
18 it enough -- either value it enough to carry it or 18 the royalty pool, rather than necessarily how .
19 they don't value it enough and they drop it, you 19 cable systems may value your programming or how §
20  know, for whatever reason, they drop it. 20  subscribers may value your programming? i
21 But over time, I mean, the carriage 21 MR. SATTERFIELD: Well, our cable
on these systems really has changed in a lot of operator study has to ask the questlon of how they

16
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1 value the programming on our signal, yes. 1 MR. OLANIRAN: O-l-a-n-i-r-a-n.
2 ‘We rely on their actions for how 2 THE WITNESS: You don't really want
3 they value -- whether or not they valued us enough 3 me to sit down, do you?
4 to carmry us, because that's -- that's actual 4 CHIEF JUDGE SLEDGE: Mr. Olaniran, I
5  behavior. 5  think you will need to abandon this table with
6 JUDGE ROBERTS: We'll hear that. 6  this witness.
7 Allright. 7 Ms. Kessler, with your great effort
8 CHIEF JUDGE SLEDGE: Let me get that 8  to sit down, will you please rise?
9 preliminary matter simply addressed with 9 THE WITNESS: I have a hurt foot,
10  Mr. Garrett concluded. 10 too.
11 Is it stipulated in this proceeding 11 CHIEF JUDGE SLEDGE: I don't know
12 by the Canadian Claimants that the framework of 12 why that's -- well, before you sit back down,
13  using Phase I and Phase Il is the proper framework | 13 we'll pull it out.
14  for this proceeding? 14 WHEREUPON,
15 MR. SATTERFIELD: Yes, from the 15 MARSHA E. KESSLER
16  standpoint that this is a Phase -- this is the 16  was called as a witness and, having been first
17  Phase I proceeding. 17  duly sworn, was examined and testified
18 CHIEF JUDGE SLEDGE: Well, it's 18  asfollows:
19  been -- you call it a Phase I proceeding, but 19 CHIEF JUDGE SLEDGE: Before you sit
20  you're -- in reaching that conclusion, you're 20  down, let me pull that out.
21  adopting that framework of using Phase I and 21 THE WITNESS: Judge, thank you.
22  Phase II for distributions? 22 Possibly, together, we can do it.
Page 66 Page 68 i
1 MR. SATTERFIELD: Correct. From the 1 CHIEF JUDGE SLEDGE: Thisisnota |
2 standpoint that the other groups have represented 2 room of which we have any control. We are present |
3 that they have the authority to — to settle 3 in this room by the charity of others.
4 amongst themselves and to enter into a proceeding 4 Allright, I think I'l have to
5 withus. 5 move because you're blinding me.
6 CHIEF JUDGE SLEDGE: Allright. And 6 MR. OLANIRAN: Your Honors, [ also |
7  you implicitly, by making that statement, are 7 - have with me this moming, Ms. Lucy Plovnick, also |
8  adopting the categories that the parties have 8  ofmy firm,
9  historically adopted for Phase I? 9 Before I proceed with the
10 MR. SATTERFIELD: For this 10  examination with Ms. Kessler, I just have one
11  proceeding, yes. ' 11  housekeeping matter, which is each of the
12 CHIEF JUDGE SLEDGE: Thank you, sir. 12 witnesses that I will be examining have exhibits
13 MR. SATTERFIELD: Thank you. 13  that were accompanying the testimony.
14 CHIEF JUDGE SLEDGE: All right. 14 And I just wanted to find out what
15 Ms. Kessler? 15 protocol you preferred, whether you wanted us to
16 Good morning. 16  move them all in at the same time or however you
17 MR. OLANIRAN: Good morning, 17  wish to proceed is fine with us, or should we deem
18  Your Honor. My name is Greg Olaniran. I'm 18  the exhibits as admitted and have them numbered
19  counsel for Program Suppliers, and we are amember | 19  for the purposes of this proceeding?
20  of'the Settling Parties. 20 CHIEF JUDGE SLEDGE: The latter is
21 CHIEF JUDGE SLEDGE: Spell your last 21  incorrect. Nothing is in the record as evidence
22

name.

until it's admitted as evidence.
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1 MR. OLANIRAN: Good enough. il Q. Sobetween your experience at the
2 DIRECT EXAMINATION 2 Motion Picture Association and your experience at
3 BY MR. OLANIRAN: 3 the Copyright Office, you have about how
4 Q. Good morning, Ms. Kessler. 4 many years of experience?
5 Will you please state your name for 5 A.  1think it's roughly 30.
6 therecord? 6 Q. Okay. Have you testified before
7 A. Marsha E. Kessler. 7  this body or any other body with regard to
8 Q. And where do you work? 8  compulsory license?
9 A. Motion Picture Association of 9 A. Ibelieve I've testified before all
10  America. 10 of the bodies in charge of allocating the
11 Q. What is your current position at the 11 royalties, certainly before the CRT, before the
12  Motion Picture Association? 12 CARP, here -- have I missed one?
13 A. TI'm the vice president of 13 I believe --
14 retransmission royalty distribution. 14 JUDGE ROBERTS: Idon't know. We
15 Q. And how long have you been in that 15 may still be counting in the future.
16 position? 16 (Laughter.)
17 A. Twenty-seven years, since 1982. 17 THE WITNESS: -- and I believe -- as
18 Q. What are your responsibilities at 18 farasI canrecollect, I have testified before
19 that position? 19  all of them.
20 A. My primary responsibility is 20 BY MR. OLANIRAN:
21 allocating the funds that MPA receives on behalf | 21 Q. Okay. And any other bodies outside
22  of Program Suppliers, cable and satellite 22  of the decisionmakers distribution proceedings -- |
Page 70 Page 72%
1  royalties to our represented companies. 1  proceedings? I'm sorry.
2 1 also assist our claimants in 2 A. Iactually traveled once to -- twice
3 filing their claims annual. I assist in the 3 to Canada to assist Canadians in some
4 supervision of our enforcement program and other 4  retransmission royalty issues. AndI also have
5  duties as assigned. 5 appeared upon the Hill before a subcommittee.
6 Q. Allright. Where were you before 6 Q. When you testified before those
7  you joined the Motion Picture Association? 7  different bodies, on whose behalf did you testify?
8 A. In this building on this floor. I 8 A. On the Hill and here -- on the Hill,
9 was employed by the Copyright Office Licensing 9 Ibelieve I represented all program owners; here,
10  Division, which was on the fourth floor at that 10 Irepresent Program Supplier Claimants; and, in |
11  time, where I examined statements of account. 11  Canada, the question had to do with the use of the
12 Q. And what were your responsibilities 12  Grade B contour -- and to tell you the truth, I ‘
13  at the Licensing Division? 13  don't quite understand on whose behalf 1
14 A. Iinitially started out as an 14  testified.
15  examiner, where I reviewed the compulsory license | 15 Q. Okay. And what is your educational
16  for jukeboxes when it was here, and thenItookon | 16  background?
17  the examination of statements of account filed by 17 A. TIhave Bachelor's and Master's
18  cable systems. 18  degrees in Spanish, which is really helpful in
19 At some point, I was promoted to be 19 these proceedings; and I have some additional
20 alead examiner, where I assisted my colleagues 20  coursework in statistics and accounting.
21  when they encountered difficulties with a 21 Q. Are you familiar with the document i
22  particular statement of account. 22 entltled, the Direct Tesnmony of Marsha Kesslcr? |
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A.  Yes,Iam.

Q. I was hoping so.

Is this your written testimony?

A.  Yes,itis.

Q. And are you familiar with the
accompanying exhibits which were filed along with
your testimony?

A. Yes,Iam.

MR. OLANIRAN: Your Honors, I would
like to have marked -- I'd like to have the
following exhibits marked. The first one is
PS Exhibit MEK-1. I'd like to have it marked as
Settling Parties Exhibit 1.

The next one is PS Exhibit MEK-2. I
would like to have that marked as Settling
Parties, or SP, Exhibit 2.

The next one is PS Exhibit MEK-3, I
would like to have that marked as SP Exhibit 3.

And, finally, PS Exhibit 4 --

PS MEK-4, I'd like to have that marked as
Exhibit -- SP Exhibit 4.
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And MEK-4 constitute statements of
account filed by cable systems serving Dunkirk,
New York.

Q. Okay. Do you intend to rely on
these exhibits in your testimony?

A. Ido.

Q. And did you prepare the exhibits or
were you personally involved in either gathering
the exhibits or preparing the exhibits for your
testimony?

A, Ithink I prepared most of them and
others gathered them upon my request.

Q. Okay. ,

MR. OLANIRAN: Your Honors, I would !
like to have SP Exhibits -- exhibits markedas |
SP Exhibits 1, SP Exhibits 2, SP Exhibits 3 --

CHIEF JUDGE SLEDGE: We'll take the |
exhibits one at a time. '

MR. OLANIRAN: I'm sorry?

CHIEF JUDGE SLEDGE: We'll take
exhibits one at a time.

MR. OLANIRAN: Okay. I would like

~
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(Settling Parties Exhibit
Nos. 1 through 4 were
marked for
identification.)

BY MR. OLANIRAN:

Q. Ms. Kessler, would you please take a
look at those exhibits that I just mentioned?

A. My exhibits disappeared.

Uh-huh.
Okay. I'm looking at them.

Q. Okay. Would you please tell us,
briefly, what each of those exhibits are and
identify the exhibits, please, before you tell us
what they are?

A.  The Exhibit MEK-1 is a listing of
the former FCC signal carriage rules. It consists
of, it looks like, three pages, front and back,

MEK-2 is a statement of account
filed by Form 1, 2 systems, which I'll talk more
about.

MEK-3 is the long form statement of
account more than an mch of CXhlbltS
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to have admitted SP Exhibit 1. i
CHIEF JUDGE SLEDGE: Any objection ||
to SP Exhibit 1? ‘
(Pause.)
CHIEF JUDGE SLEDGE: Without
objection, it's admitted.
(Settling Parties Exhibit
No. 1 was received in
evidence.)
MR. OLANIRAN: I would also move
that SP Exhibit 2 be admitted into evidence. ,
CHIEF JUDGE SLEDGE: Any objection |
to Exhibit 2?7 '
(Pause.)
CHIEF JUDGE SLEDGE: Without
objection, it's admitted.
(Settling Parties Exhibit
No. 2 was received in
evidence.)
MR. OLANIRAN: Iwould also ask that
SP Exhibit 3 be admitted into evidence. |
CHIEF JUDGE SLEDGE: Any objection

19 (Pages 73 to 76)



Page 77 Page 79
1 to Exhibit 3? 1 Section 111 exists to provide a means of
2 (Pause.) 2 compensating program owners for the use of their f
3 CHIEF JUDGE SLEDGE: Without 3 works in these circumstances. '
4  objection, SP Exhibit 3 is admitted. 4 Q. There are a couple of phrases that I
5 (Settling Parties Exhibit 5  want to make sure you clarify for the benefit of
6 No. 3 was received in 6  the Judges.
7 evidence.) 7 When you refer to a "broadcast
8 MR. OLANIRAN: And, finally, I would 8  station,” what do you mean by that?
9  ask that SP Exhibit 4 be admitted into evidence. 9 A.  Abroadcast station is what every
10 CHIEF JUDGE SLEDGE: Any objection | 10  one of us, at least in this group, would look at
11  to Exhibit4? 11  when we were children. Turn on the television
12 (Pause.) 12  station and programs would appear. It'sa
13 CHIEF JUDGE SLEDGE: Without 13 facility licensed in the United States by the FCC
14  objection, SP Exhibit 4 is admitted. 14  or by the Canadian Government or by the
15 (Settling Parties Exhibit 15 Mexican Government to broadcast or air on a
16 No. 4 was received in 16  specific channel in a specific market.
17 evidence.) 17 For example, here, in
18 MR. OLANIRAN: Thank you, 18  Washington, D.C., we have Channel 5, WTTG,
19  Your Honor. 19 licensed to Washington, D.C.
20 BY MR. OLANIRAN: 20 You can usually tell a broadcast
21 Q. Ms. Kessler, do you have any 21 station, because on the Eastern part of the
22  corrections to your testimony? 22  United States, in general, the call sign will
Page 78 Page 80 '
1 A. No. 1  begin with a W; in the Western part of the
2 Q. Now, what is the purpose of your 2 United States, in general, the call sign will
3  testimony today? 3 begin with a K; in Canada, call sign begins with a
4 A.  I'mhere to talk about different 4  C;in Mexico, a call sign begins with an X.
5  kinds of cable systems, the statements of account, 5 Q. You frame your discussion of
6 sort of to be an educator in the way 111 works, 6 Section 111 in terms of retransmissions or
7  and the way statements of account are to be 7 retransmit.
8 reviewed. 8 Would you please explain what that
9 Q. And what is your general 9  means also?
10  understanding of how Section 111 works? 10 A. When a free, over-the-air TV
11 A. When program owners license, say, a 11  station, like WTTG, here, in Washington,
12 TV show to a particular broadcast station, the 12  broadcasts - another word for broadcast is
13 license roughly covers a certain geographical area | 13  transmit. It means to air, to send out into the '
14  surrounding the station. And there is an 14  airwaves television programming. So we say the TV |
15 exchange, usually, of money between the 15 station transmits. ;
16  broadcaster and the program owner. 16 When a cable system picks up a
17 When a cable system picks up that 17  broadcast station and simultaneously redelivers
18  broadcast station and carries it outside that 18 it, we call that retransmission.
19  market, there is a new audience for that 19 Q. You also framed the discussion in
20  programming for whom the program owner has not | 20 terms of distant signal or local market.
21  been compensated. 21 Would you please also explain what

It's my understandmg that

that -- what that means -- what that term means?

20 (Pages 77 to 80)
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A. Certainly.

In the example I gave of Channel 5,
here, in Washington, Channel 5's local market
would be this geographic area that I referred to
in the Washington area. It generally consists of
a grouping of counties surrounding the
‘Washington, D.C. market.

If a cable system picks up WTTG and
carries it outside the D.C. market, we then say
that is a distant carriage of Channel 5.

I'm not sure this is an accurate
example, but we'll pretend for the sake of example
that it is. If a system in Reading, Pennsylvania
delivered Channel 5, WTTG to its subscribers, then
WTTG would be considered distant to the
subscribers in Reading, Pennsylvania.

JUDGE WISNIEWSKI: As a native of
Reading, Pennsylvania, I would find that it would
be very distant.

THE WITNESS: God, I swear I did not
know. I picked it out of my head. And a lovely
city it is, too.
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deposit of royalties and, with that deposit of
royalties, the payment must be accompanied by a
document called a statement of account.

Q. And how often must the cable system
file the statement of account?

A. They file twice a year. They file
for the first six months, January through June, on  |§
August 29th of the same year; and for July through
December, they file on March 1st of the following
year.

And we refer to these accounting
periods -- for example, 2003, if it were the first |
accounting period, we would say 2003-1 or '03-1 is |
the jargon we use.

Q. Okay. Now, I'm going to direct your
attention to the document admitted as SP Exhibit 2
and, later on, SP Exhibit 3.

‘Would you please identify
SP Exhibit 2 for us?

A. SP Exhibit 2 -- and here it is on
the screen in front of us -- is the form filed by I
the cable systems whose gross receipts are under a |

O W W o U W DN
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(Laughter.)

BY MR. OLANIRAN:

Q. Are all programs compensable -- are
all programs compensable on the Section 111?

A. No, they are not. Anything -- first
of all, just a big push to the side. Anything on
a cable network is not compensable. That's
because the financial arrangements have already
been made between the program owner and the cable
network.

In terms of programming on broadcast
stations, programming disseminated by the ABC, CBS
or NBC networks is not compensable.

Q. Beginning on Page 6 of your
testimony, you discuss the operation of the
Section 111 license.

Now, how does this license operate
exactly?

A. Well, it's not a piece of paper;
it's an implied license. And under its
requirements, a cable operator has to do two
‘rhmgs the operator has to make a semiannual
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certain threshold.

Q. Okay. And what about SP Exhibit 3?

A. Thatis the long form, Form 3, and
that is the statement of account that is filed by
cable systems -- larger cable systems whose gross
receipts are equal to or more than a certain
threshold.

Q. And would you please take us through
the contents of these exhibits -- perhaps
Exhibit -- SP Exhibit 3, which I think has very
similar information to the third one?

A, Certainly. This is the long form
filed by cable systems whose gross receipts -- I
apologize -- I believe they are 379,600 or more
semiannually.

The cable system tells, in Space A,
what accounting period is covered by the
statement. Space B has the owner named and the |
address and a way to get in touch with the system. |
It's my understanding that the

Copyright Office actually provides that
information on the statement of account along

e
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JUDGE ROBERTS Ms Kessler what

Page 85 Page 87 [y
1  withabar code. But--Idon't have access to 1  time period is this particular statement of
2 that, but I think this -- this is a general 2 account for?
3 statement of account document. 3 THE WITNESS: Let's see.
4 Space C is just a d/b/a, any d/b/a's 4 Can you go forward, Lucy, please, to
5  oralocal address for this system. 5  the rate page -- actually, hold on. Hold on. I
6 Space D, which actually, in real 6 may be able to answer.
7 life, can take up several pages of information, 7 July 2002.
8 are the communities served by the cable system. 8 JUDGE ROBERTS: July 20027
9 When I was first in the 9 THE WITNESS: Um-hum. ‘
10 Licensing Division examining statements of 10 JUDGE ROBERTS: So for 2000 to 2001, §
11 account, there would be one or two communities | 11 which are subject to this proceeding, can youtell  §
12  listed in a statement. 12  us what the differences between those statements
13 Now, when I look at them, I see two 13  on the account form are and this one?
14  and three pages, sometimes covering multiple 14 THE WITNESS: There will only be one
15 counties. 15 difference, and that will be the percentages of
16 If you'll go ahead flip the page, 16  gross receipts that are charged in the royalty fee
17  the most important block on this page is E. In 17  calculation. Other than that, the forms are
18 Block E, the cable system reports information 18  identical.
19 related to the subscribers and the rates that the 19 BY MR. OLANIRAN:
20  cable system charges. 20 Q. And do you cover those in your
21 The rates are broken down according 21  testimony? :
22  to services, residential, for a first set, the 22 A. 1do. I'm only going to cover
Page 86 Page 88
1 number of subscribers to that, and the rate 1 2000-2, but certainly, I can cover both periods if |
2 charged, if there are additional sets in the 2 you like.
3 house, how many subscribers to that, what is the 3 The reason I picked 2000-2 is
4 charge to that, radio, commercial establishments, 4  because there was a rate change then. And so for
5  hotel and motel and converter, any kind of 5  these proceedings, I think there was only one
6 converters that are used to supply broadcast 6 accounting period under the old rates, and the
7  stations to the household. 7 rest of the accounting periods are the new rates.
8 Again, the number -- 8  And so I picked this one because it covered the
9 Q. May Ilinterrupt you for a second? 9  majority of time that we're presenting data to you
10 A. Um-hum. 10 guys.
11 Q. By "sets," you're referring to 11 Continue?
12  television sets? 12 Q. Yes.
13 A. Correct, um-hum. 13 A. Goto Space G. This is the space
14 And for each of the categories, the 14  where the cable operator lists all the broadcast
15  operator is required to supply the number of 15  stations that are retransmitted to the subscribers
16  subscribers, the rate that's charged. Andinthat | 16  ofthe system.
17  block on the right-hand side, if it turns out that 17 The columns are — the first column
18 none of these categories is descriptive of what 18  isthe call sign. So let's pretend I'm the
19 the operator offers his customers, the operator 19 Reading, Pennsylvania cable system and I'm 5
20  can supply his own description of the service, the | 20 carrying WITG. I would write WITG in Column 1. |
21  number of subscribers and the rate. 21  For Column 2, you don't use the -- the operator |

uses the local channel over which the station

(Pages 85 to 88)
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Page 89 Page 91

1 broadcasts. 1 putanO. Idon't know what the O stands for, but [§

2 So here, in D.C., Channel -- WTTG is 2 it means you carry it full-time. '

3 Channel 5, so they would put a 5 in Column 2. 3 Going on to -- let's skip H and I

4 For these purposes — and I'l 4 andl.

5  explain more about this later -- WITG is 5 And let's go to K. This is where

6  considered an independent station, so I would put 6  the cable operator reports his gross receipts for |

7 IinColumn 3. 7 the six-month period covered by this statement of

8 Column 4, I'm required to say is 8  account.

9  this a distant or a local station. And because 9 The following Column, L -- I'm :
10  I'mthe Reading, Permsylvania cable operator, I 10  sorry. The following block, L, is a summary-type |
11  write yes in that column. 11  page which reports the calculation of different
12 In Column 5, I have to say the 12 fee schedules that I'll cover later in my
13 basis-- 13  testimony.

14 CHIEF JUDGE SLEDGE: How canyousay | 14 There is more to the statement of
15  yesifit's an either/or question? 15  account than this, but these are the basics.
16 THE WITNESS: If you'll look at 16  There are various schedules in the statement of
17  Channel -- I'm sorry -- Column 4, the cable 17  account that I'm going to cover in my testimony
18  operator has to declare for the Reading, 18 later. And ifyou want to see the page inthe
19  Pennsylvania system whether WT'TG is distant or 19  statement, we can certainly refer to that if you
20 local. And itis distant. 20  like.
21 CHIEF JUDGE SLEDGE: If the question 21 BY MR. OLANIRAN:
22 isdistant or local, the answer can't be yes. 22 Q. Allright. So SP Exhibits 2 and 3
Page 90 Page 92
1 THE WITNESS: I'm sorry. If you 1 are what the operators use to calculate, at least l
2 could look at the column, it says -- 2 for the period in question, 2002 going forward,
3 CHIEF JUDGE SLEDGE: I can't see the 3 the operators would use -- would submit to the
4 column. 4 Copyright Office and pay the related fees?
5 THE WITNESS: -- is the station 5 A.  That's correct.
6 distant? Yes or no. 6 And the only difference between the
7 CHIEF JUDGE SLEDGE: So the question | 7  ones -- like I said, that I used in my testimony
8  is whether it's distant, not whether it's local? 8  and the ones from the previous period is the
9 THE WITNESS: I'msorry. Yes. I 9  statutorily provided rate schedule.
10  apologize for the confusion. 10 Other than that, the forms are
11 Column 5 asks for the basis upon 11  identical.
12 which it was carried. And in that column, the 12 Q. Now, all of the cable systéms don't
13  information being sought is was it carried 13 calculate their royalties the same way, do they?
14  full-time, meaning 24 hours, or 100 percent of the | 14 A. No, they don't.
15  station's broadcast day, or for any other period. 15 Q. Okay. How are the royalties
16 And then Column 6, the location of 16 calculated for the cable systems?
17  the station, our Reading cable operator would 17 A. For the Form 1 systems -- and,
18  write Washington, D.C. 18  again, forgive me, but I don't recall off the top
19 And for the sake of argument, going 19  of my head -- for 2000-2 going forward, a Form 1
20  backto Column 5, I'm going to pretend in this 20  system was one whose semiannual gross receipts
21  hypothetical that the operator carries it 21 were 98,600 or less. That system paid a flat fee
22 according 22

full-time. And
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to the instructions, you
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Page 93 Page 953
1 1 believe, for the previous period, 1 for $25, that goes in the bucket.
2 itwas $28. And when the rate change went into 2 If a package of service does not
3 effect, the new flat rate went from 28 to $37. 3 contain a broadcast station, for example, if it's
4 The Form 2 systems are those whose 4  Internet service or telephone or burglar alarm or
5  gross receipts were more than 98,600 and less that 5  cable -- premium cable networks, those monies do
6 379,600. And those operators pay flat percentages 6  not go into the pot. Only a package of -- any and
7 of their gross receipts. 7  all packages of service that have free
8 The Form 2, they pay .5 percent up 8  over-the-air TV stations in them. i
9  to a certain threshold and -- or .1 plus a flat 9 CHIEF JUDGE SLEDGE: Did you make |§
10 fee up to a certain threshold. 10  any intentional distinction when you said premium f
11 Q. Andif] understand your testimony 11  cable networks as opposed to any other cable
12  correctly, then, the cable systems, in terms of 12 network?
13  the forms that they file, are defined by gross 13 THE WITNESS: Yes, 1did, sir. I
14  receipts cited? 14  think of the basic cable networks, such as TNT,
15 A. That's correct. 15 USA, et cetera, as being in the —- I don't even
16 Q. Okay. Now, let me focus you on how 16  know what the word is, but it's a cable network.
17 Form 3 systems, which are, I guess, the larger 17 The premiums are usually in
18 systems, calculate the royalties. 18  packages, like HBO, Showtime, and you may get
19 What are the key factors that they 19 three of them for a certain fee.
20 take into account when they calculate these 20 So when I was referring to the
21  royalties? 21  premiums, I was referring to those that you
22 A. Two key factors: gross receipts and 22 actually have to pay extra for in order to A
Page 94 Page 96 [§
1  distant signals. 1 receive, whereas the basic cable networks are
2 Q. And what are gross receipts? 2 often bundled in with other things.
3 A. Gross receipts are those revenues 3 CHIEF JUDGE SLEDGE: That's a
4 collected by the system from its subscribers for 4  marketing conclusion you've given, isn't it?
5  any and all services that contain broadcast 5 THE WITNESS: Actually, I'm a cable
6  stations. 6  subscriber and it's my own experience in my
7 Q. And what do you mean by that? 7  household.
8 A. Let me make up a hypothetical 8 CHIEF JUDGE SLEDGE: But is there
9  example. Let's say that a cable operator has its 9  any legal standard or anything for the answer you
10 lowest basic -~ its lowest tier of service is 10  just gave? It's just your observation from your
11  called basic, and they charge 15 bucks amonth for | 11  experience?
12  that. That typically contains all of the 12 THE WITNESS: Certainly, it's my
13 broadcast -- local broadcast stations and possibly 13  experience. I believe that is how the industry
14  some distant broadcast stations. 14  operates based on my 30 years of being involved
15 So for each subscriber who pays 15 withit.
16 15 bucks a month, that 15 bucks goes into the 16 CHIEF JUDGE SLEDGE: Allright.
17  bucket. 17 BY MR. OLANIRAN:
18 If the cable operator carries an 18 Q. By the way, do cable operators also ‘
19  expanded basic tier for $10 and that also has 19  report on the Form 3 or whatever form they file as |
20  broadcast stations in it, distant or local, the 20 to what types of cable networks they carry?
21  operator has to first buy the lower tier for 50 -- 21 A. No, they don't.
2 2 Q. Okay.

H DO
1 ]

for $15 and then the expanded basic for $10. So
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Page 97 Page 99
1 JUDGE WISNIEWSKI: Perhaps you're 1 wvalue is one point. The point is calted a distant
2 going to get to this, Ms. Kessler, and if you are, 2 signal equivalent. And in our jargon, we refer to
3 Il wait, but if, in fact, in that initial tier 3 itasaDSE.
4 you do have a superstation included in the initial 4 Network affiliates, which, in this ;
5  tier, how is that allocated out? 5  case, means ABC, CBS or NBC network affiliates, {
6 THE WITNESS: In terms of -- I'm not 6  geta quarter of a point, or .25 DSEs.
7  sure Iunderstand your question now. 7 And public television stations get a
8 JUDGE WISNIEWSKI: Do they pay the 8  quarter of a point, or .25 DSEs. '
9  entire 15 or $25 that you mentioned? 9 Q. Now, in terms of how the cable
10 THE WITNESS: Yes, they do. 10  operators pay their -- the royalties, do they
11 JUDGE WISNIEWSKI: Even though 11  have --is it just one type of fee or -- or are
12 that's station's included? 12 there different types of fees that they have to
13 THE WITNESS: When you say 13 pay?
14  "superstation,” do you mean like- WGN or -- 14 A. There are actually as many as three
15 JUDGE WISNIEWSKI: WIBS, whichisa | 15  schedules of fees for which a system may be
16  premium network as you define it. 16 liable. We refer to them as the base rate fee,
17 THE WITNESS: If WIBS, the cable 17  the 3.75 fee or pool, and the syndicated
18  network, were in a package of service that also 18  exclusivity surcharge fee. And we refer to that
19  contained broadcast stations, the entire receipts 19  in ourjargon, this last one, as syndex.
20  have to be reported. There's no pro rating out. 20 Q. Let's start with the base rate fee
21 JUDGE WISNIEWSKI: Okay. Thankyou. | 21  and how that's calculated.
22 THE WITNESS: Um-hum. 22 Could you please take us through a
Page 98 Page 100 :
1 BY MR. OLANIRAN: 1 calculation of the base rate fee?
2 Q. The second factor that you mentioned 2 A.  Certainly.
3 was the number and type of distant signal, the 3 Lucy, could we go to Page 157
4  second factor in terms of calculating Form 3 4 Okay. Ihave set up in my testimony
5 royalties. 5  ahypothetical cable system that had gross
6 So could you please talk a little 6 receipts of $1.3 million for the six-month period
7  bit about -- about that? 7 and it carried six distant stations. It carried
8 A.  About? 8  two distant independents, three distant networks, |
9 Q. About the second -- the number and 9  and one distant public television stations.
10 type of distant signal. Iwant them to understand | 10 So recall that I said the first step
11  them. 11  isto determine the total points or the total DSEs
12 A. Right. 12  associated with these distant stations.
i3 Remember back in Space G of the 13 The two distant independents thh
14  form, the cable operator had to report all the 14 one DSE each equal two.
15  distant stations and report their basis of 15 We have three distant networks at a
16 carriage? 16  quarter of a DSE, so that's .75, and the one
17 Once the cable operator has 17  distant public television station, also at a
18 ‘identified the distant stations, he then assignsa | 18  quarter of a point, .25.
19 numerical value to each station. The value -- I 19 You add those up, and the total DSEs
20 think of it as a point system. It's statutorily 20  for this particular cable system are 3.
21  prescribed. 21 Q. Okay. What's the next step in the
For an mdependent stat1on, the calculation?
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1 A. Next, I'm going to -- we're talking 1  wherewithal of calculating the royalty fee
2 about the base rate. 2 obligation.
3 If we could go over to the box on 3 Q. Now, you also mentioned the
4 16, the next page at the bottom. 4  3.75 royalty obligation.
5 Okay. For the base rate, cable 5 Would you please explain what that
6  operators pay a stair step going down royalty, the | 6 is?
7  more distant stations that are carried. ' 7 A. A long time ago, the FCC limited the
8 So if it carries -- so for the first 8  number and the type of distance -- or the number i
9  DSE, the rate is .956 percent times gross 9  of distant stations that cable systems could i
10 receipts; for the second, third and fourth DSEs, | 10  retransmit.
11  it's .630 percent of gross receipts; for the fifth 11 They lifted those restrictions, I
12 DSE and all of those above -- yeah, above, it's 12  believe, in 1981. And when that happened, cable |
13 2.96 percent of gross receipts. 13  operators were allowed to retransmit, I believe,
14 So in this hypothetical, where we 14  anunlimited number of distant stations.
15 have a cable system whose semiannual gross 15 All of the parties in this room, ’
16 receipts were 1.3 million, here's how the royalty | 16  wentto the-then CRT and asked for a higher rate |
17 is calculated. 17 for those newly added stations. And the rate that
18 The first DSE, you take 0.956 times 18  we were awarded was 3.75 percent per DSE.
19 1.3 million, and for the first DSE, the fee is 19 Q. And how would you -- how does the
20 12,428. 20  cable operator calculate the 3.75 DSE?
21 This cable system had a total of 21 A. It's essentially the same way.
22  three DSEs, so you've paid for one at the high 22 Let's just say that -in a
Page 102 Page 104 |
1 level. The final two will be paid for at the next 1 hypothetical situation, we had 1.25 DSEs for which
2 level 2 a3.75 liability was necessary. i
3 So you take the rate, 0.63 percent, 3 1 feel like I'm speaking in numbers
4 times $1.3 million times two DSEs, and you get 4 here. Iapologize. It's just the way it is.
5 $16,380. 5 So he would pay his gross receipts
6 So for this particular hypothetical 6 times 3.75 times 1.25 in this hypothetical that
7  system, the royalty for the base rate fee is 7  justsetup.
8  28,808. 8 Q. Okay. On Page 19 of your testimony,
9 Q. Now, the percentage -- the 9  you describe this arbitrary choice that cable
10  percentages that you're applying to the DSE, where | 10  operators make with respect to which signal is
11  do - the DSEs, where do those percentages come | 11  designated as 3.75, as opposed to a signal that
12 from? 12  would be paid at the base rate.
13 A. Those are in the statute. 13 Explain what you mean by that.
14 Q. Okay. And, second, when a cable 14 A. WhatImean is when there are
15  operator is paying -- is calculating these 15  multiple stations for which -- distant stations
16 royalties, is the cable operator distinguishing 16 andit's clear that some will be paid for at the
17 between which signal is the first DSE or aportion | 17  base rate, but the number carried exceeded the old
18  of the first DSE and so on and so forth? 18  limits, the operator can pick which distant signal
19 A. No. The DSE at this point is not 19  he pays the base rate for and the one for which he
20 associated with any particular station. 20 pays3.75.
21 The summing of the DSE values is 21 Q. Now, we've talked about the cable
22  system types and the royalty types. I'd like to
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1 switch gears and talk about the fees-generation 1 because it has to. And that money would go into
2 concept, which you also discuss in your testimony. | 2  the minimum fee category.
3 What is your understanding of that 3 If there is a cable system that
4 term -- of the term "fees generated"? 4 carried -- let's just say a hypothetical situation
5 A. Fees gen or fees generated is 5  where it carried two -- I'm referring to distant
6  another term of jargon here in this 111 world. 6  stations now -- carried two distant networks and a |
7 And it refers to the allocation of royalties among 7 necessary -- and a public television station --
8  distant stations carried by a cable system. 8  remember, those had a quarter of a point each.
g Q. Who calculates fees gen or fees 9 So for those three stations, you'd
10  generated? 10  have .75 DSEs, but the system would've paid the
11 A. There is only one vendor of data in 11  equivalent of one DSE.
12  town, and that is Cable Data Corporation, whose 12 ‘What Cable Data would do is they
13  president is going to be here today. And itis 13 would put 75 percent -- they would put 25 percent |
14 Cable Data who performs the fees-gen calculation. | 14  of the money in the minimum fee bucket, and they |
15 Q. Andis there a connection between 15  would allocate 25 percent of the -- for the
16  the way the cable operators calculate and pay 16  remaining two networks and one public television
17  royalties and the way that you understand the 17  station. ‘
18  fees-gen calculations -- is there any connection 18 Did you understand that? Did that
19  between the two? 19  make sense?
20 A. No, there's not. 20 Okay. Then for Form 3s --
21 Q. Let's go back. 21 JUDGE WISNIEWSKI: Let me put it
22 What I'd like you to explain is your’ 22  this way: Iunderstood what you said.
Page 106 Page 108{
1  understanding of how the fees-gen concept works. 1 THE WITNESS: Okay. Well, I'm going
2 A. Actually, I don't want to go there 2 tomake it, hopefully, clearer.
3 yet 3 Let's go to Page 24. |
4 Lucy, let me just cover a few 4 JUDGE WISNIEWSKI: Whether it makes |
5  things. 5  sense or not, of course, is a product of the
6 There are cable systems who carry no 6 system.
7  distant stations. So as -- so it's not possible 7 THE WITNESS: Well, I want it, more
8  to allocate a royalty to something that doesn't 8  than anything, Your Honor, to make sense to you.
9 exist. 9 JUDGE WISNIEWSKI: Well, you can't
10 So in those cases, the -- I 10  change the system.
11  understand that Cable Data assigns those monies 11 THE WITNESS: That's true -- oh, I
12  into a bucket it calls the "minimum fee." 12 can't make the system make sense, I can just tell
13 The reason it's called minimum fee 13 youhow it works inside it.
14  is, in the case of those cable systems that don't 14 Okay. This is the hypothetical
15 carmry a distant station, they still have to pay 15  cable system that I set up a while ago with the
16  whatis called a minimum fee, and it's the 16  $1.3 million in gross receipts, the six distant
17  equivalent of one DSE. 17  stations with a total of three DSEs.
18 So if you recall the example in my 18 Here is how [ believe -
19  hypothetical that I gave just a few minutes 19 CHIEF JUDGE SLEDGE: Let me
20 earlier, that cable system would pay .956 percent 20  interrupt you just a second.
21  ofits royalty -- of its gross receipts, not for 21 Mr. Olaniran, I caution you that
22 the carriage of any broadcast statlon, just your examination is producing a record that will

e,
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Page 109 Page 111 §
1  be far from clear. You're asking almost no 1 28,808 among the six distant stations according to §
2 questions and your witness is referring to this or 2 its percentage of total DSEs. So, for example,
3 that. And there's nothing in the record for 3 the first distant independent with one DSE at
4  anyone to know what in the world she's talking 4 33.3 percent of total DSEs times 28,808 gave a
5  about. Andit's a -- less than a good procedure 5  fees gen for that station of 9,603.
"6  thatyou're following. 6 Q. So assuming that this were the only
7 MR. OLANIRAN: Understood, 7  system that -- that was reporting fees gen, what
8  Your Honor. 8  would this mean?
9 BY MR, OLANIRAN: 9 A. T'msorry?
10 Q. Ms. Kessler, when you're referring 10 Q. Inother words, is this how —is
11  to the schedules up on the screen, would you 11  this what would be reported as fees generated for
12  please identify what document you're looking at 12  each signal, assuming this were the only -
13 and -- as what's in your testimony or what page of | 13  assuming that this was the only system here?
14  your testimony, or if you're referring to an 14 A. That's correct.
15  exhibit? 15 Now, I'd like to go back, if we
16 A. I'm looking at the table at the top 16  could, to the table you first had up, Lucy. ,
17  of Page 24 of my testimony, where I have laid out | 17 CHIEF JUDGE SLEDGE: Is this a good |
18  how fees generated would be determined in the 18  time to break in your examination? i
19  hypothetical cable system that I set up earlier. 19 MR. OLANIRAN: I'm sorry,
20 In this hypothetical cable system, 20 Your Honor? :
21  the gross receipts were 1.3 million. The system 21 CHIEF JUDGE SLEDGE: Is this a good |
22  carried a total of six distant stations, or 22  time to break in her testimony? |
Page 110 Page 112
1 3.0 DSEs. And here is how the fees gen for that 1 MR. OLANIRAN: Probably yes. ;
2 system would be calculated. 2 CHIEF JUDGE SLEDGE: We'll recess -- §
3 The first column lays out the 3 we will not be able to return until 1:30, and we j
4 individual stations. The second column assigns. 4 will begin again at 1:30.
5  the DSE for each. 5 MR. OLANIRAN: Okay. Thank you,
6 So, for example, an independent has 6  Your Honor.
7 one DSE, the next independent has another DSE -- | 7 (Whereupon, at 11:30 am,, a
8  another 1.0 DSE, each network affiliate has 8 luncheon recess was taken.)
9 0.25 DSE, and the public television stations has 9
10 .25 DSE for a total of 3 DSEs. 10
11 The next column, entitled percentage 11
12  oftotal DSEs, is an arithmetic calculation. It 12
13 was derived for the first example, the first 13
14  independent station, by dividing one DSE 14
15 attributable to that station by three DSEs, which 15
16 is the total DSEs for that system. And that's 16
17  33-1/3 percent. 17
18 1 did that same arithmetic 18
19 calculation for each of the distant stations and 19
20  derived a percentage attributable to each station. 20
21 And then, finally, in the last 21
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Page 113 Page 115
1"  AFTERNOON  SESSION 1 at this point. '
2 (1:30 p.m.) 2 MR. OLANIRAN: All of the exhibits
3 WHEREUPON, 3  that were referred to were part of the exhibits
4 MARSHA E. KESSLER 4 that were admitted earlier this moming. All of
5  was called for continued examination and, havingbeen | 5 the parties have those exhibits. They were part
6  previously duly sworn, was examined and testified 6 of'the filed testimony that were filed originally.
7 further as follows: 7 CHIEF JUDGE SLEDGE: Not marked as
8 CHIEF JUDGE SLEDGE: Thank you. 8  the exhibits that you have -- which you have
9  Welll come to order. 9  described them?
10 Mr. Olaniran, after some reflection 10 MR. OLANIRAN: I'm not sure of that.
11 over the recess, I must insist that you do what I 11 CHIEF JUDGE SLEDGE: You've given
12 suggested shortly before we recessed. 12 exhibit numbers of Settling Parties Exhibits 1
13 You'll have to present your witness 13  through 4. That's all that's been offered and
14 by asking questions, and you'll have to have your 14 admitted.
15  witness only refer to documents that are in 15 MR. OLANIRAN: That's correct.
16 evidence. 16 CHIEF JUDGE SLEDGE: Ihaven't seen
17 I understand we hadn't had any 17  any exhibits that you are describing that fit
18  objections, but still, there's a -- I just cringe 18  those -- those labels.
19 to think of what this record looks like in the 19 MR. OLANIRAN: Ms. Kessler covered
20  manner that you've elected to proceed. 20  Exhibits 2 and 3 as part of the exhibits that
21 So if you will, as you go forward, 21  were -- portions of which were being flashed on
22 please follow those rules. 22 the screen. The remainder of her discussion
Page 114 Page 116 i
1 MR. OLANIRAN: I appreciate the -- 1 really pertains to excerpts from her testimony,
2 the comments, Your Honor. And the first question | 2  which has already been filed.
3 that I had was about the -- the -- before I 3 CHIEF JUDGE SLEDGE: It's been
4 proceed, is the use of visual aid. 4 filed, but it's not been offered nor admitted.
5 And all of the documents that were 5 It'snot evidence.
6 onthe screen are actually either from 6 MR. OLANIRAN: Oh, my apologies. I
7  Ms. Kessler's written testimony or from the 7  did not realize that we also had to move for the
8  exhibits that have already been admitted into 8  testimony to be -- to be admitted.
9  evidence. 9 CHIEF JUDGE SLEDGE: For it to be
10 And we will -- we thought it would 10  evidence, something has to be admitted.
11  be helpful if we could blow it up on the screenso | 11 MR. OLANIRAN: Okay. In light of
12  that the Judges would not have to flip through 12 Your Honor's comments, I would ask, before I
13  pages. And that was really the intention. 13 proceed, that Ms. Kessler's testimony -- written |
14 If you don't find that helpful, we 14 testimony be admitted into evidence. And I would
15 have the same excerpts available that we canmake | 15  ask that it be marked as ‘
16 available to you if that's easier for you to -- to 16  Settling Parties Exhibit 5. ;
17 follow. 17 CHIEF JUDGE SLEDGE: Any objection |
18 CHIEF JUDGE SLEDGE: It s pretty 18  to Settling Parties Exhibit 57 i
19 clearly set out in our Rules of Procedure as to 19 MR. SATTERFIELD: No.
20  what should be done, and that includes the 20 CHIEF JUDGE SLEDGE: Without
21  delivery of marked exhibits to all parties present 21  objection, it's admitted. :
22 andto the Bench. And we haven't gotten any yet | 22 (Settlmg Pal“tles Exhlblt
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Page 117 Page 119
1 No. 5 was marked and 1 Are you familiar with that document?
2 received in evidence.) 2 A. Yes,Iam.
3 MR. OLANIRAN: As a follow-up to 3 Q. Andwhatisit?
4 that, my question for Your Honors is whether or 4 A. These are Pages 15, 16, 24 and
5  not you want the visual aid back on or would you 5  Appendix F from direct testimony of
6  simply prefer to have excerpts of Ms. Kessler's 6 Marsha E. Kessler. ’
7  testimony? 7 Q. And thatis your testimony, right?
8 CHIEF JUDGE SLEDGE: One of the main 8 A.  Yes,itis.
9  reasons I hesitated to make the comment I made is 9 Q. Just keep in mind that your
10 thatInever like to direct counsel how to present 10 testimony has now been admitted into evidence as
11  your case. That's something you're much better 11  SP Exhibit 5, okay?
12  qualified doing than I can direct you. 12 A, Yes.
13 MR. OLANIRAN: In that case, 13 MR. OLANIRAN: Your Honor, I'd like
14  Your Honors, before I proceed, what Iwould askbe | 14  to ask that this exhibit be moved as
15  done is to have the document which I'm offering to 15 SP Demonstrative Exhibit 1. i
16  have marked as demonstrative exhibits, whichare | 16 CHIEF JUDGE SLEDGE: As evidence? |
17  excerpts of Ms. Kessler's testimony that she 17 MR. OLANIRAN: As a demonstrative
18 referred to earlier and that she will be referring 18 evidence.
19 to during the remainder of -- of the discussion. 19 CHIEF JUDGE SLEDGE: Idon't know
20 And I'm going to show it to 20  what that means.
21  counsel - opposing counsel. And Ihave copies 21 MR. OLANIRAN: As a demonstrative
22  for Your Honor. 22 exhibit. I'm sorry.
Page 118 Page 120
3 - May I proceed? 1 CHIEF JUDGE SLEDGE: What Rule of
2 CHIEF JUDGE SLEDGE: Yes. 2 Evidence are you referring to, to admit something :
3 MR. OLANIRAN: Thank you. 3  as a demonstrative evidence?
4 Your Honor, I would like to have the 4 MR. OLANIRAN: I'm not referring to
5  document that I have just handed to Ms. Kessler 5  any particular Rule of Evidence.
6  marked as Demonstrative -- as Settling Parties 6 CHIEF JUDGE SLEDGE: Then I won't
7  Demonstrative Exhibit 1. 7 respond to that. Idon't know what it means. ;
8 CHIEF JUDGE SLEDGE: I don't mark 8 JUDGE ROBERTS: Mr. Olaniran, you've |
9  exhibits. That's your category. 9  already moved into evidence, without objection, ;
10 MR. OLANIRAN: Okay. I'd like to 10  the written direct statement of Ms. Kessler.
11  have the document marked as 11 I echo Judge Sledge's question or --
12  Settling Parties Demonstrative Exhibit -- I'd like 12  asto why you would want to, in essence, offer the
13 to mark it as Demonstrative Exhibit 1. 13  same evidence again, albeit it in pieces.
14 (Settling Parties 14 MR. OLANIRAN: Well, Your Honor,
15 Demonstrative Exhibit No. 15  this is simply something to refer to during
16 1 was marked for 16  Ms. Kessler's testimony.
17 identification.) 17 JUDGE ROBERTS: It's fine for us to
18 DIRECT EXAMINATION (CONTINUED) | 18  use it and refer to it while she's speaking, but,
19 BY MR. OLANIRAN: 19  again, in terms of entering it into evidence into
20 Q. Ms. Kessler, I have just handed you 20  the record, it seems to me to be duplicative.
21 the document marked as 21 MR. OLANIRAN: In that case, Il

Setthng Pames Demonstratwe Exhibit 1.

w1thdraw the request
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Page 123

1 BY MR. OLANIRAN: 1 the first part of a hypothetical cable system's
2 Q. Ms. Kessler, before the break, we 2 royalty obligation.
3 had started discussing the calculation of -- of 3 What it does is it determines the
4  the fees gen that Cable Data Corporation engages | 4  total number of points or DSEs for which this
5 in. And prior to that discussion you had 5  cable system is going to be liable for a base rate
6  identified three types cable systems, Form 1, 6  royalty payment.
7 Form2, and Form 3 -- 7 Q. And then describe the contents of
8 A. Right 8 thattable. Ineed you to explain what you mean
9 Q. --correct? 9 by DSEs when you used the word "independent
10 And you had also told us that these 10  network" and "PBS station" -- PBS, what you mean
11  systems are classified based on the size of their 11 by '"PBS."
12 gross receipts, correct? 12 A.  Okay.
13 A. Correct. 13 For each distant system
14 Q. Youhad also explained to us how 14  retransmitted by a cable system, the statute
15 Form 1 and Form 2 systems pay their royalty 15  requires that the cable operator assign a value,
16  obligations based on a statutorily set fee, right? 16 The value is a point, also known as a distant
17 A. Correct. 17  signal equivalent or, as we abbreviate it, DSE.
18 Q. And you also went through a 18 Independent stations have a DSE ,
19  discussion of how -- how the Form 3 system 19 value of 1.0. ABC, NBC and CBS network affiliates l
20  calculate the royalty -- the royalties -- royalty 20  have a DSE of .25 DSEs. Public television i
21  obligations? 21  stations have a DSE value of .25. ‘;
22 A.  Yes. 22 In order to proceed with the 1
Page 122 Page 124%
1 Q. And we were about to begin the 1 calculations, what the cable operator does is sum |
2 discussion of how fees-generated calculations work 2 the total DSEs for the particular cable system,
3 before we went on break. 3 In the hypothetical that I have on
4 Now, before -- before we get back 4 Page 15 of Direct Testimony of Marsha E. Kessler,
5 into that discussion, Judge Sledge had admonished 5 Thave hypothesized a cable system that carries a
6  me that we be clear about the record in terms of 6  total of six distant stations. Two of those
7  the discussion of all of these various 7  stations are independent stations, three are
8  calculations. 8  network affiliated stations, one is a public
9 So what I would like you to do is 9 television station.
10  to--isto take alook at the 10 So what the cable operator does is
11  Settling Parties Demonstrative Exhibit 1. And I 11  he first calculates two DSEs, representing two
12  would like to direct your attention to the second 12  distant independent stations times one DSE each.
13  page of that exhibit, which is Page 15 of -- of 13 Then he calculates the value of the three distant
14  your testimony. 14  network stations, that's .75, which is calculated
15 A. Thave it open in front of me. 15 by multiplying three distant network affiliates at
16 Q. And in the first full paragraph of 16 .25 DSEs each.
17  thatpage, you talk about a hypothetical cable 17 In the hypothetical, the cable
18  system. 18  operator carries a distant public television
19 And would you please, again, explain 19  station, so the DSE value for that distant public
20  what exactly this is? 20  television station is .25 DSEs.
21 A.  The table at the bottom of Page 15 21 The cable operator then sums the
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of Direct Testimony of Marsha E. Kessler sets up

total DSEs for his system. In this case, that sum
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Page 127 |

1  is three DSEs derived from two DSEs for the 1 accounted for one DSE of a total of three.
2  distant independent stations, .75 DSEs for the 2 For the next two DSEs, the rate is
3 distant network affiliates, and .25 for the 3 .630 percent of gross receipts. So the
4  distant public television station. 4  calculation is $1,300,000 times the rate
5 Q. Okay. Now, what's the next step in 5  .630 percent times two DSEs. And the result of
6 the royalty calculation process for the Form 3 6  that calculation is $16,380.
7  systems? 7 We have now accounted for the total
8 A. Ifyou will turn to Page 16 of 8  DSEs in this hypothetical.
9  Direct Testimony of Marsha E. Kessler, thereisa | 9 So when you add together the two
10  chart in the middle of the page that sets out the 10  products that I described a second ago, 12,428,
11  royalty rates and the base rate fee schedule. 11  plus 16,380, the total royalty for the base rate
12 Q. Where do these rates come from? 12  of this hypothetical system is $28,808.
13 A. These rates are in the statute. 13 Q. Okay. Soyou've just explained to
14 Q. Okay. Please describe what youhave' | 14  ushow Form 3 systems calculate the base rate fee. |
15  in that chart in the middle of the page. 15  And]I think, earlier in the testimony, you also
16 A. The more distant stations a cable 16  explained the 3.75 fee and the -- and the syndex
17  operator pays, the lower the -- the rate is 17 fee. AndI want to go over that testimony.
18  staggered downwards. 18 What I want to turn now to is --
19 By that I mean for the first DSE, 19 A.  We didn't do syndex.
20 the cable operator pays .956 percent of his gross | 20 Q. Oh,I'msorry. Ithought we did.
21  receipts. 21  You're absolutely right.
22 For the second, third and fourth 22 In that case, would you please tell
Page 126 Page 128}
1  DSEs, an operator pays .630 percent of gross 1  me how -- you had mentioned that -- in your
2 receipts per DSE. 2 testimony earlier today, you mentioned that there
3 In the event a cable system carries 3 are essentially three royalty pools: the base --
4 more than four DSESs, the operator pays .296 times 4  the base rate fee, the 3.75 fee, and the syndex.
5  gross receipts for those DSEs, per DSE. 5 You explained the first two, but
6 Q. And then the next — what is the 6  please explain the syndex -- what the syndex fee
7  next step in this -- in the process for 7 isfor.
8 calculating the base rate fees for cable 8 A. TI'll explain it very briefly,
9  operators -- Form 3 cable operators? I'm sorry. 9  because it is a very small portion of the overall
10 A. The next step is demonstrated with a 10 royalty fund.
11  hypothetical at the bottom of Page 16 of 11 And a discussion of the syndicated
12  Direct Testimony of Marsha E. Kessler. 12 exclusivity surcharge fee is found beginning at
13 What I have done in this table is 13  the bottom of Page 19 of Direct Testimony of
14  assume that a cable system in this hypothetical 14  Marsha E. Kessler.
15  has gross receipts of $1,300,000 and has a total 15 At one time, cable systems were
16  of three DSEs based on the carriage of the six 16  required to black out programming on a local
17  distant television stations that I hypothesized on 17  station -- on a distant station when the local ;
18  Page 15 of Direct Testimony of Marsha E. Kessler. | 18  market had the same programming in deference to
19 ‘What the operator does then is 19  thelocal broadcaster. '
20 calculate the royalty for the first DSE at the 20 Let me give you an example of that.
21  rate of .956 times $1,300,000, and in -- the Suppose, for example, here, in .
Washmgton we have on Channel 5, Semfeld 1f a f

[\
D
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result of that calculatlon is $12 428 We've now
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cable system serving Washington, D.C. carried a
distant station that also had Seinfeld, the local
cable operator was required to black out Seinfeld
on the distant station in deference to the local
station.

That rule has been in and out and in
and out multiple times. That is an FCC rule.

Q. What do you mean by "in and out, in
and out"?
A. Ithasbeen in effect, out effect,

in effect, out effect. And I've got to be honest
with you. I don't know whether it's in or out
right now.

But at the time this rate schedule -
was made available, syndicated exclusivity
protection had been withdrawn. And in a certain
number of very limited situations, which I
describe on Page 20 of Direct Testimony of
Marsha E. Kessler, there is a fee that cable
operators pay.

Just like the base rate fee, the
rate for the first DSE is one rate; the second,
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Page 131}

What I want you to do is please turn
to -- to Page 24 of the Demonstrative Exhibit --
SP Demonstrative Exhibit 1. And you have a chart
at the top of that page. I want to talk to you
about that chart.

Just tell us, in general, what this
chart represents, and then I'll ask you some
specific questions.

A.  This chart at the top of Page 24 of
Direct Testimony of Marsha E. Kessler represents
my understanding of the calculation of a base rate
royalty in my hypothetical that I covered earlier
among the six distant stations retransmitted by
that hypothetical cable system.

Q. Okay. You have four different
columns.

Could you please explain what each
column represents?

A. The first column describes the
station type, independent station versus network
affiliate versus public television station,

Q.  And, in general, for purposes of
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third and fourth are lower; anything above fourth
is even lower. And the rate also differs whether
the cable system serves subscribers located in one
section -- one particular market situation versus
another, what we call top 50 markets versus second
50 markets.

It does not bear a lot of
discussion, because there's very few royalties and
very few circumstances where this actually kicks
in.

Q. What percentage of the royalty pool,
in general, is the syndex fee versus the 3.75 fee
versus the base -- the base rate fee?

A. Tbelieve, even with rounding, it
comes to less than 1 percent.

Q. We had begun the discussion of
calculation of fees generation. You indicated
that this is a calculation that's done by
Cable Data Corporation, and it is -- I think you
described it as a system of allocating the
royalties paid by the cable system to the signals
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Page 132i
calculating this fees generated, are there
generally three station types?

A.  Yes.

Q. Okay. And the next column on the
chart represents what?

A. The DSE value associated with the
station type. Independents get one DSE, network
affiliates get .25 DSEs, public television
stations get .25 DSEs.

Q. Okay. What does the next column --
the third column represent?

A.  The third column is a calculation 3
which was performed by dividing one DSE by the |
total of three DSEs showing that one distant
independent would be allocated 33.33 percent of
the fees of the base rate royalty paid by the
cable system.

Q. And what does the -- the fourth and
final column represent on this chart?

A.  The fourth column represents the ;
pro-rata allocation based on DSE value of the base |
rate of $28,808 in my hypothetical amongst the six |

- e -
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Page 133 Page 135 |
1  distant stations. 1 television station would be .25 divided by 1.25
2 Q. Soas compared to the -- the chart 2 times gross receipts.
3 you showed us on Page -- on Page 16 of your 3 Q. You mentioned earlier that the cable
4 testimony regarding how cable operators calculate 4  operators had -- at their discretion, can
5  royalties versus how Cable Data Corporation 5  designate a particular signal as being subject to
6 calculates these royalties, what are - what are & the 3.75 royalty obligation.
7  the differences? What is the difference between 7 Now, tell us exactly how that
8 the two calculations? 8  impacts the calculation of fees generated.
9 A. Iwould just say there's no 9 A.  AsTunderstand it, Cable Data does
10  congruency between the two methods. 10  not interpret data; they just reflect the data as
11 Q. Why's that? 11  they are provided by the cable operator on the
12 A. Well, the — if you look at the 12  statement of account form.
13  example on the bottom of Page 16 of 13 So if a cable operator is carrying 1
14  Direct Testimony of Marsha E. Kessler, you see 14  two distant independents at 1.0 DSE each and one
.15  that one DSE, the royalty was 12,428, but in the 15  of them -- and it's - and there is 3.75 liability
16 fees-generated calculation, the royalty 16 for one distant independent, the operator can
17 attributable to one DSE is 9,603. 17  select which one he reports in the DSE schedule --
18 Q. Okay. So there's no connection 18  inthe 3.75 schedule. ’
19 between how cable operators pay and how 19 Q. Let me ask the question a different
20 Cable Data Corporation actually calculates the 20  way, just for clarification.
21 fees generation? 21 Let's assume then that the cable
22 A. No, there's no connection. The 22  operator is carrying three independent signals --
Page 134 Page 136 |
1 fees-generated allocation is an arithmetic 1 A.  Um-hum.
2 concept. 2 Q. --andithas a 3.75 obligation for :
3 Q. Ialso wanted to ask you, how does 3 anindependent signal. And let's assume that the 5
4 Cable Data Corporation calculate the 3.75 fees? 4  three signals are a Canadian signal and two other }
5 A. Essentially the same way as shown at 5 U.S. commercial television independent signals.
6 the top of Page 24 of my testimony. It would - 6 And let's say in one of the
7  the cable system would total the number of DSEs 7  accounting periods, it designates the Canadian
8  for which there was 3.75 liability, then multiply 8  signal as the 3.75 signal.
9  to DSEs times 3.75 percent times the gross 9 And could it, in another accounting
10  receipts. 10 period, designate one of the other three --
abil Q. Now, you mentioned earlier that the 11  assuming it's still carrying the same signal, one
12 cable-- 12  or the other two signals as a 3.75 signal?
1.3 A. TImsorry. Ididnot describe that 13 A. Yes, it could. -
14  correctly. 14 Q. Now, how does that -- what impact
15 Q. Okay. 15  does that have on the fees generated when you
16 A. What I just described was the 16 calculate the fees-generated method using CDC's
17  calculation of the royalty. 17  methodology?
18 If, in that royalty, total DSEs were 18 A. Inthe accounting period in which
19 1.25 and that was one distant independent and one | 19  the Canadian signal was reported as the station
20 distant public television station, the amount 20  for which there was 3.75 liability, the 3.75
21  allocated to the independent would be 1 divided by | 21  royalty would be allocated to that station.

thrcas, 1f the cable operator ina
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1  different accounting period paid for the Canadian | 1  whether they would be a Form 1, 2 or a Form 3.
2  station at base rate and put another independent 2 And the second was that it increased the rates,
3  station in the 3.75 schedule, then the allocate -- 3 the DSE rates for Form 3 systems.
4 the fees-gen allocation would go to that other 4 So the effect of that -- I'm sorry.
5 independent -- distant independent station. 5  The effect of that could be that -- if you'll
6 Q. Essentially -- 6  refer to Pages 10 and 11 of my testimony, you will f
7 JUDGE ROBERTS: Ms. Kessler, is it 7 see the changes in the thresholds.
8  your contention that the Cable Data Corporation 8 Q. Ms. Kessler, I'm not sure that the
9 methodology is flawed for allocating these fees? 9 Judges have an exact copy of your testimony, so
10 THE WITNESS: I wouldn't use 10  youmight have to provide a little bit more detail
11 "flawed." 11  asto what's going on on those pages.
12 JUDGE ROBERTS: Is there a better 12 A. Okay. I'was going to go there.
13 way to do it in your viewpoint? 13 I'm going to do one example. The
14 THE WITNESS: To allocate the fees 14 Form 1 as of 2000-1, the threshold for filing of
15 to the stations or to allocate fees amongst us? 15 Form 1 and paying the flat fee of $28 per
16 JUDGE ROBERTS: To the stations. 16 accounting period was $75,800.
17 THE WITNESS: To the stations. 17 Commencing with accounting period
18 I know of no other way. 18  2000-2, the gross receipts limitation was
19 BY MR. OLANIRAN: 19 increased to $96,600, and the flat rate increased
20 Q. Essentially, the manner in which the 20  from $28 to $37. Similar changes took place at
21 cable operator designates a signal as 3.75 could 21  the Form 2 and Form 3 level.
22 lead to fluctuation in the royalty fees -- 22 And so what could happen is a cable
Page 138 Page 140 |
1 A. That'sright. 1 system that was a Form 3 in 2000-1 could drop down
2 Q. --based on the fees-gen method? 2 toaForm 2 or possibly even a Form 1 in the next
3 A.  (No audible response.) 3 accounting period, and the payment would
4 Q.  Are there other ways in which a 4  automatically lower. And if that happens, a lower
5 royalty fee -- fees-gen calculations could be -- 5  royalty would result in a lower fees-gen
6  are affected in terms of fluctuations? 6 allocation.
7 A.  Yes, there are. And, in fact, one 7 Q. What other factors could affect the
8  of those took place during the period covered by 8  fluctuation in royalties?
9  these hearings. One of them can certainly be a 9 A.  There -- we see this all the time in
10 rate change -- 10 the industry. Cable systems merge and you could
11 Q. And what do you mean by that? 11 have a cable system that carried the same group of
1.2 A. Every five years, the program owners 12 distant signals throughout its history, but if it
13  are allowed by law to see if we can have the rates | 13 either took on subscribers from another cable
14  almost always increased to keep pace with 14  system and, thus, increased its gross receipts, it
15 inflation. That takes place either via a 15  would increase the amount of fees gen allocated
16 proceeding here before this body or through 16  amongst its distant stations.
17  settlement. 17 And, conversely, if that cable
18 And in period 2000 -- 2000-2, there 18  system's portion of its subscribers were sold off,
19  was arate change, and what the rate change in 19  the gross receipts would decline; therefore, the
20 that particular period did was twofold. 20  royalty would decline; and, therefore, the amount
21 Number 1, it increased the gross 21  allocated to any individual station would also
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1 Q. Any other factors -- 1 A. Yes. Appendix F, which is contained
2 JUDGE WISNIEWSKI: Wouldn'tthatbe | 2 in Direct Testimony of Marsha E. Kessler, is a
3 reflected in the counterpart entry for the - 3 table that sets out, by accounting period, various
4  other - 4 information associated with statements of account
5 THE WITNESS: It would be an 5 filed by the cable systems serving Dunkirk,
6 accounting balance, but it's not a tit for 6 New York.
7 tat-type thing. It could have been sold to a i Q. And where did you get this
8 Form 1, 2 -- I mean, you just don't know where it 8  information from?
9 goes. So there is not -- I am not aware of any 9 A. The data came from Cable Data.
10  offsetting that truly takes place. 10 Q. Would you please take a look at
11 JUDGE WISNIEWSKI: But you're not 11  SP Exhibit4?
12  aware of any that doesn't either? 12 A.  Yes, I'mlooking at it.
13 THE WITNESS: That's right. 13 Q. Okay. Are you familiar with that?
14 BY MR. OLANIRAN: 14 A. Yes,Iam.
15 Q. Any other factors that affect the 15 Q. Thopeso.
16 fluctuation in royalty payments? 16 And what is the connection between
17 A. Another thing that we see quite 17  that and this Appendix F?
18  common is cable systems adding and letting go the | 18 A. That's the real answer to the
19 carriage of distant stations. 19  question, right?
20 So if a cable system carried -- had 20 These are the statements of account
21 three DSEs for whatever number of distant stations | 21 filed by the Dunkirk, New York cable system for
22  in one period and it dropped the one distant 22  the periods 1998-1 through 2005-1.
Page 142 Page 144;
1 station, the royalty would go down and there would 1 Q. And what is the purpose of this
2 be fewer stations to allocate that money amongst. 2 exhibit?
3 Or, conversely, a cable system could 3 A.  The purpose of the exhibit is to ..
4  adda distant station, and the royalty would 4  show a cable system that carries roughly the same
5  probably go up, and there would be more stations 5  number of distant stations from one period to the
6  amongst which to allocate the funds. 6  next; can see how their royalties can fluctuate, I
7 So it's an arjithmetic -- it's 7  would say, pretty dramatically from one period to
8  arithmetic. That's all. 8 thenext. .
9 Q. Now, the rate change, the merger -- 9 Q. So tell me -- describe briefly,
10 these factors that you just discussed, could all 10  starting from the first column, what the column
11  of -- all this could affect the royalties paid by 11  headings represent in terms of the information
12  the cable operators and there -- could they do so 12  that we're looking at.
13  without a change or a significant change in the 13 A. The first column is the accounting
14  number and type of distant signals that are 14  period, 1998-1 through 2005-1.
15  carried by this system? 15 The second column reports the number
16 A. Yes. And, in fact, Thave an . 16  of subscribers served by the cable system for that
17  example of that in my Appendix F, which is the 17  period. '
18 last page of the demonstrative exhibit that you 18 The next column, entitled royalty,
19  handed out earlier. 19  is the royalty that that system paid for that
20 Q. And before you go into specific 20  accounting period.
21  discussion, could you please tell us what this 21 The following column, gross
22

receipts, are the gross receipts that were
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1 reported by the system for that accounting 1 the first DSE in the column labeled Rate for the
2 period. 2  First DSE.
3 The following column, number of 3 Then the following column, Base Rate
4  distant stations, is the number of distant 4 Royalty for the First DSE, multiplies, in this
5  stations retransmitted by the Dunkirk cable system | 5  particular case for 1998-1, .893 percent times
6  during the particular accounting period. 6  gross receipts of 299,058 for a royalty of 2,671.
7 The following column, total DSEs, is 7 Q. And, again, this is how the cable
8  the DSE calculation for those eight distant 8  operators would calculate if they were going to be
9  stations. 9 calculating it?
10 The following column, rate for the 10 A.  That's correct.
11 first DSE, is -- was calculated by taking whatever | 11 Q. Okay. Now, the next column -- are
12 rate was comparable to the .956 percentin 1998 -- | 12 you done with that column?
13  Idon't know what it was then -- times one DSE 13 A.  T'm done with that column.
14  times gross receipts. 14 Q. Okay. Next column?
15 Q. And let me stop you. 15 A.  The next column is the base rate if
16 In the rate for first DSE that you 16 it were allocated to a station on one DSE -- I'm
17  have here, you had testified earlier to some rates 17  sorry, not to a station -- to one DSE per the ,
18  that are set by statute, I think, for the period 18  fees-generation methodology. The royalty would be
19 you were looking at was .956 and so on and so 19 1,744,
20 forth. 20 Q. 'What does the last column
21 A. Okay. 21  represent?
22 Q. Ifyou look at the top part of the 22 ‘A, Inthe event that one DSE were
Page 146 Page 148 |
1  column, you don't have the same rates. 1 subject to the 3.75 liability, this is
2 Could you please explain why those 2 3.75 percent times the gross receipts for a
3 rates are different? 3 royalty of 2,879.
4 A. TI'msorry. I'm not following you. 4 Q. Okay. And the very final column,
5 Q. We're not looking at the same rates 5  you have made some notes with respect to 2000-2. ff
6 that you told us about earlier? 6 Could you please explain what the
7 A.  Oh, I understand. 7  note represents?
8 No. The rate for the first DSE 8 A, Thenote on the line for 2000-2
9  changes roughly every five years -- 9  shows that the rate changed for that accounting
10 Q. Okay. 10 period. And what this did -- now, let me just see
11 A. --soifthere was a rate change in 11  here.
12 2000-2, Ibelieve the previous rate change would | 12 In 2000-1, the gross receipts were v
13  have been in 1995 during one of those two 13 383,820, which meant that this cable system was a {§
14  accounting periods. 14  Form 3 cable system and would've paid at least |
15 And, I'm sorry, I just don't know 15 baserate, if not some syndex, and 3.75.
16  what the rate was back then. 16 However, in the following accounting
17 Q. Okay. And then the next column, you | 17  period, 2000-2, you recall I said that the gross
18  have the base rate royalty, first DSE. 18  receipts limitations increased. And what this had
19 What is that calculation? 19  the effect of doing was to put this cable system
20 A.  Let's go back to the previous 20  inaForm 2 category, meaning its statutory

apologlze I -- I do have reported the rate for

column. I see I have it written right there and I

obligation was less than it would be under the
Form 3 formula.
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1 Therefore, it did not have to 1  Canadian Claimants' claim?
2 account for distant stations or be responsible for 2 THE WITNESS: I'm not here to
3 abase rate and/or 3.75 and/or syndex payment. 3 comment on the Canadian Claimants' claim. I'm
4 Q. The next note you have has to do 4 here to demonstrate arithmetically that different
5  with adding a satellite tier. 5  procedures produce different results, different
6 What do you mean by that? 6 applications, different methodologies produce
7 A. WhenIlook at the statement of 7 different results.
8  account for 2002-2 in the block where the cable . 8 JUDGE ROBERTS: All right.
9  system reports its subscriber counts and rates, 9 BY MR. OLANIRAN:
10 they noted that they had added a satellite tier 10 Q. You were going to illustrate the i
11  and they reported the number of subscribers that | 11  fluctuations in the royalty payments in Appendix F |
12  received that tier and the rate attributable to 12  to your testimony. And we just completed going
13  thattier. So we see that the gross receipts 13  on - actually, we had just one more note, the
14  increased. 14  very last note on that column of Appendix F.
15 The period before their gross 15 A. For the period 2004-2, the statement
16 receipts were 652,787. That was in accounting 16  of account noted that they were now providing the |
17  period 2002-1. And when they added the satellite | 17 satellite tier for free. So the effect was to '
18 tier in 2002-2, they added roughly a million 18  reduce the gross receipts by more than a million
19  dollars to their gross receipts, compared to the 19  dollars.
20 previous period. 20 And, again, if you look at 2004-1
21 JUDGE ROBERTS: Ms. Kessler, you 21  and compare it against 2004-2, you will see
22  have a lot of fluctuation here on what cable 22  allocating $1,600,000 amongst eight distant
Page 150 Page 152 |
1  systems are paying. Some are paying more ina 1  stations is going to be a different calculation or
2 given year, some are paying less, some are adding 2 vyield different results than not being able to
3 signals, some are dropping signals, some are 3 allocate $327,000 to any station, because it was a f
4  rearranging how they pay for particular signals, 4 Form 2 at that point. |
5  some are Form 3s, they go up to Form 1, 2s, and 5 Q. Do you have any comment -- any other
6  back up again. 6 comments with respect to Appendix F? ‘
7 Why isn't this all just a wash? You 7 A. 1just wanted to note that -- you
8  have this influctuation, but the ups and the downs 8  know, you were talking -- or we were talking
9 are -- they just balance each other out. 9 earlier about various effects -- various things
10 THE WITNESS: They don't balance 10 that can have an effect on the royalty payment.
11  eachout. ' 11 If you look at this particular cable
12 JUDGE ROBERTS: Why not? 12  system and focus on the column titled
13 THE WITNESS: It's above my pay 13  Subscribers --
14 grade. 14 Q. Ms. Kessler, are you still on
15 1 know that they don't. 15 Appendix F?
16 JUDGE ROBERTS: Well, the royalty 16 A. Yes,Iam.
17  pool keeps going up in the years at issue? 17 Is that where you wanted me?
18 THE WITNESS: Yes, it does. It 18 Q. Yes.
19  does. 19 A. Okay.
20 Bear with me. 20 -- you'll see that this particular
21 JUDGE ROBERTS: I guess my question | 21  cable system had, at one time, as many as 13,912
is, what relevance does this have to 22  subscribers and, at a different time in history,
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had 6,387 subscribers. That's the very last
period that's accounted for here, 2005.

So in a space of just a few years,
this particular cable system lost half of its
subscribers. I, personally, don't know why, but
they reported almost half of the subscribers as
time went by.

That not -- that loss of
subscribers, notwithstanding, their royalty
payments are higher. In other words, lots of
subscribers didn't necessarily give a big royalty,
if you look up in the 1998s and 1999s, and
conversely, fewer subscribers gave more money.

So it -- when you were asking,
Judge Roberts, about don't things come out in the
wash, I'm not able to respond specifically to your
question, but what I'm saying is that there are so
many influences on a particular cable system's
payment, for example, this Dunkirk system, which I
believe is typical of many systems, that it is
not -- it's possibly not possible to quantify if
you lost X here, did you get it here.
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THE WITNESS: Thank you. I'ma lot
happier than I was 15 seconds ago.

CHIEF JUDGE SLEDGE: Ms. Martm is
next?

THE WITNESS: We have to find her,
Your Honor.

JUDGE WISNIEWSKI: Counselor, at the |
end of the day -- and this is for the benefit of
all counsel -- if there are exhibits that have not
been admitted into evidence or demonstratives like
this, I and perhaps some of my colleagues are
going to leave them up here.

We want you to take them with you at
the end of the day. Don't leave them.

MR. OLANIRAN: Yes.

JUDGE ROBERTS: Yes.

MR. SATTERFIELD: Ihave an issue of
a copying mistake that we discovered last night.

We had an exhibit that's supposed to
be in color, and it only makes sense if it's in
color. And, unfortunately, we have made copies
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L, personally, don't think that that
happens. Idon't think there is an evening of the
score, but I don't know how to demonstrate that to
you on the spot.

MR. OLANIRAN: I have no further
questions, Your Honor.

CHIEF JUDGE SLEDGE: Okay.

I got a question I want to ask my
colleagues. We'll recess five minutes.

(Recess taken from 2:25 p.m. to

2:39 pm.)

CHIEF JUDGE SLEDGE: Thank you.
We'll come to order.

Cross-examination?

MR. SATTERFIELD: We have none, sir.

THE WITNESS: Ihave been sweating
bullets.

CHIEF JUDGE SLEDGE: Any questions
from the Bench?

(Pause.)
CHIEF JUDGE SLEDGE: Thank you,

O W o~ o U b WK
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planning on going around and making an official
filing to resubmit the original and five copies.

But I wanted to distribute the -- the color
copies.

{
E
i.
for counsel, I have copies to be filed, but I was E
|
i
f

I don't know what procedure you
would like me to follow -- to follow to make this
correction.

JUDGE ROBERTS: - What witness are
they related to?

MR. SATTERFIELD: Ms. de Freitas. |

CHIEF JUDGE SLEDGE: Maybe I don't |
understand your -- you said you're going to file,

What else are you going to do?

MR. SATTERFIELD: I was just going
to -- I was going to inform the Judges, and I'm
planning on distributing the copies by hand to the
other parties today so that they have the copy in
hand and it could be substituted.

But the electronic copy that was
filed was in color. The printed copy was not in
color. And, unfortunately, one of the colors is
ycllow -
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1 CHIEF JUDGE SLEDGE: Letme correct | 1 Q. Okay. Where do you work?
2 something you said there. There are no electronic 2 A. Cable Data Corporation.
3 copies filed. 3 Q. And what does Cable Data Corporation
4 MR. SATTERFIELD: Right, there's 4 do?
5  a--there's -- a copy of the direct case was 5 A. Cable Data is a company that -- our
6  submitted on CD per by the Copyright Royalty 6  primary role is to collect, summarize and report
7  Judges' rules. The PDF copy is in color. Sol 7  data as reported on the statements of account
8  apologize for this late mistake. 8 filed here at the Licensing Division.
9 MR. OLANIRAN: Your Honors, my 9 Q. When did you start working for
10  apologies for delaying the proceedings. 10 Cable Data -~ if it's okay, ] may refer to Cable
11  Ms. Martin did not anticipate that we would finish | 11  Data Corporation as "CDC," just so --
12  quite so early with Ms. Kessler. She wasaskedto | 12 A.  Okay.
13  be sequestered, so -- here she comes. 13 Q. Thank you.
14 THE WITNESS: Sorry. 14 A. Twenty-one years ago, so 1988.
15 WHEREUPON, 15 Q. Okay. And what were your duties and
16 JONDA K. MARTIN 16 responsibilities when you first started at
17  was called as a witness and, having been first 17  Cable Data Corporation?
18  duly sworn, was examined and testified 18 A. Istarted out as a data research
19 asfollows: 19 analyst doing research here at the
20 CHIEF JUDGE SLEDGE: Thank you. 20  Licensing Division.
| 21 Please be seated. 21 Q. Okay. Did those responsibilities
22 22 change over time?
Page 158 Page 160
1 DIRECT EXAMINATION 1 A.  Yes, they did.
2 BY MR. OLANIRAN: 2 Q. Okay. And what are your
3 Q. Good afternoon, Ms. Martin. My name 3 responsibilities, presently?
4  is Greg Olaniran. I'm counsel for 4 A.  1currently am the owner and
5  Program Suppliers, which is a member of the 5  president of Cable Data.
6  Settling Parties. ’ 6 I oversee all operations of the
7 Would you please state your name for 7  business, including all the data collection
8  the record? 8  operations, updating, processing, summarizing,
9 A. Jonda K. Martin. 9  reporting and sharing data with the clients, doing
10 Q. Would you please speak up a little 10  some consulting.
11 bit? ' 11 MR. OLANIRAN: Your Honors, mayl  §
12 A, Sure. 12  please mark the document entitled Direct Testimony |
13 Q. Thank you. 13  of Jonda Martin marked as SP Exhibit 67
14 And, Ms. Martin, what is your 14 CHIEF JUDGE SLEDGE: Any objection
15  educational background? 15 to Exhibit 6?
16 A. Thave a Bachelor's of Science -- 16 MR. SATTERFIELD: No, Your Honor.
17  Science/Business Administration from 17 (Settling Parties Exhibit
18  American University with a concentration in 18 No. 6 was marked for
19 international business and management information | 19 identification.)
20  systems. 20 CHIEF JUDGE SLEDGE: Without
21 And 1 also have an MBA from 21  objection, it's admitted.
22 University of Maryland. 22 (Settling Parties Exhibit

e S T e
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1 No. 6 was received in 1 A. Thave two full-time employees at
2 evidence.) 2 the Licensing Division here, and their sole
3 BY MR. OLANIRAN: 3 purpose is to code or data enter all of the
4 Q. Ms. Martin, are you familiar with 4  data -- or most of the data from the statements of
5  the document I've just marked as SP Exhibit 6 5 account as they're filed into laptops. And then
6 titled, Testimony of Jonda K. Martin? 6  we subsequently take that data and update our
7 A Tam. 7  database.
8 Q. Are you familiar with -- I'm sorry. 8 - Q. Arethey -- they -- where do the
9 Is this your testimony? 9 employees get the data from?
10 A, Ttis. 10 A. Directly from the filed statements
11 Q. Do you have any corrections to your 11 ofaccount.
12 testimony? 12 Q. And where are those available?
13 A. Idon't think so, no. 13 A.  Atthe Licensing Division in, I
14 MR. OLANIRAN: Your Honors, I'dlike | 14  think, Room 408 --
15 to move for admission of SP Exhibit 6 -- the 15 Q. Okay.
16  document marked as SP Exhibit 6. 16 A.  --here at the Copyright Office.
17 CHIEF JUDGE SLEDGE: You did that. | 17 Q. Okay. So they bring their laptops
18  Youdid that. 18  here, enter the information on their laptop?
19 MR. OLANIRAN: Oh. 19 A. (No audible response.)
20 CHIEF JUDGE SLEDGE: You're too 20 Q.  And what do they with it after that?
21  young to have memory lapses. 21 A. Thatis correct. Periodically, we
22 MR. OLANIRAN: Ihad asked for it to 22 transfer those files to our office, to the
Page 162 Page 164 |
1  bemarked, and if I asked for it to be moved into 1 mainframe in our office, update the database,
2 evidence -- if 1 did that, I stand corrected. 2 generate summary reports, do a lot -- it takes
3 Thank you. 3 about 72 hours.
4 BY MR. OLANIRAN: 4 There's a lot of checking and
5 Q. Ms. Martin, who uses Cable Data 5  calculating and summarizing, and then, in -- and
6  Corporation data? 6  then we prepare reports from that.
© 7 A. A widerange of people. At most, if 7 Q. TI'msormry. You -- what do you do
8  notall, the claimant groups in these proceedings. 8  with the - with the information that -- after you i
9 Q. Again, I'm going to have to ask you 9  load the information into your mainframe computer, |
10 to speak up a little bit, if you don't mind. 10  what do you do with that information?
11 A. Okay. Most, if not all, of the 11 A.  There are several processes that we
12  people in the claimant groups, broadcast 12 do.
13 television station owners, the cable companies 13 Q. Okay.
14  themselves, the National Association of -- Imean, | 14 A. Inaddition to updating the records,
15 National Cable Television Association, the 15  italso summarizes and aggregates the data at the
16 Telecommunications Association. 16  system level, at the television station level,
17 Q. All the Claimants in this proceeding 17  basically looking at various snapshots. SoIam
18 douse CDC data? 18  prepared to run summary reports on -- on those
19 A. Most, yes. Most, ifnot all. 19 data.
20 Q. Okay. And how does Cable Data 20 Q. Allright. Thave to dial backa
21 collect the -- what data does it collect and how 21 little bit.
does it collect it? 22

D T T T e T T et

When you say "aggregates the data at
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1  the system level," could you please explain that a 1  collection -- it's an aggregation of carriage of
2 little bit -- in a little bit more detail? 2  each television station. And then we group those
3 A. Sure. 3 television stations by affiliation -- by station
4 A given cable system may -- they 4  type, independent station, network station,
5 have subscribers, the rate that they charge, the 5  educational station, and aggregate the carriage
6  gross receipts that are reported on the statement 6 statistics for each television station itself, as
7  of account, the royalty, the carriage, the 7 well as the group, the category of station.
8 television stations that they report. 8 ‘We summarize the subscribers, the
9 In addition, we collect the bases of 9  total subscribers, and then we actually break out
10 carriage of those stations; namely, if it's local 10  what portion of those subscribers are carried on a
11  or distant and if it's permitted or not permitted. 11  distant basis.
12 And then we actually enter it as 12 We show the total royalty -- the
13  reported, and we will subsequently -- sometimes 13  total fees generated, which we're all going to be
14 there's amendments to those filings, and so maybe | 14 . very familiar with, and -- not only at the station
15 anupdate would include an amendment that was 15 level, but at the category of station.
16 filed here. But essentially, all of the -- and 16 Q. Ms. Martin, let me direct your
17 the various types of royalty, whether it's the 17 attention to Appendix B of your testimony.
18 total royalty, the base royalty -- the basic fund 18 A.  Yes.
19 royalty, the 3.75, the syndex -- we collect every 19 Q. Is this the report you were just
20 level of detail. 20  describing?
21 Q. Okay. You calculate information 21 A, Yes,itis. _
22  that the cable operators report in precisely the 22 MR. OLANIRAN: Yeah. Your Honor, if f§
Page 166 Page 168
1 manner in which they report it and you put it in 1 Imay, I'd like to mark another document as a --
2 your system and you create a database? 2 SP Demonstrative Exhibit Number 2.
3 A. Thatis correct. 3 (Settling Parties
4 Q. Okay. And what do you do with that 4 Demonstrative Exhibit No.
5 information? 5 2 was marked for
6 A. Whatever the clients need. A lot of 6 identification.)
7  times -- well, the two main reports that we run 7 MR. OLANIRAN: And I have shown the
8  are a station summary report and an accounting 8  document to opposing counsel. And ifImay ask
9  period summary report. 3 youto--
10 But we use those data to provide 10 BY MR. OLANIRAN:
11  carriage information. If somebody wants to know | 11 Q. Ms. Martin, you should have in front
12  what television station or what cable systems are 12  ofyou the document marked as SP Demonstrative
13  reporting carriage of their television station, we 13  Exhibit Number 2.
14  can look nationwide in our database and be able to | 14 Are you familiar with that
15  kick out a detailed list of which cable systems 15 document?
16 are reporting that specific television station. 16 A.  Yes,Iam.
17 Q. Okay. Now, you mentioned two 17 Q. And what is that?
18 different reports as the reports that you 18 A. This is a copy of our station
19 routinely produce, right? 19  summary report that I was just discussing.
20 A.  Yes, there are -- I'm sorry. 20 Q. Andbefore you go -- and you were
21 Q. And explain what each of these are. 21  describing -- we didn't have the document in front

A. The statlon summary report is 2

ofus when you were gomg through the descnpuon,
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so I want you to sort of give us a general
description of what information is captured on
this, and then, if you will, very briefly touch on
the different categories of information that's
represented on this.

So what information does this
generally capture? What does this appendix
capture?

A.  This report really focuses on the
actual carriage of the television stations that
are reported on the statement of account. This
aggregates for a given accounting period by
station type, "station type" meaning independent
network, educational, Canadian, Mexican network.

And what it shows is the instances
of carriage, total instances of carriage. If you
look at the first group, it's the educational
category.

Q. When you say "look at," are we now
looking at Appendix B?

A. Correct. The first -- yes. We have
the -- the description, which it says regular, It
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subscriber instances. So those subscribers are --
have access to two educational stations.

Q. The next column is titled Total Fees
Generated.

What is that column for?

A. Fees generated is a Cable Data
calculation. When a cable system pays its
royalties, it pays it based on the DSEs, the
distant signal equivalents.

What Cable Data does is we attempt
to match those royalties back to the distant
stations they report, and we call those fees
generated.

Now, we do not assign which DSE is
first, second, third or fourth. We use a
proportional DSE basis to allocate those fees.

Q. And we'll talk about that in a
little bit.

The next column is capturing the
number of unique stations total?

A. That's right.

Q. What information is captured in that
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means it's just a regular educational or PBS
station; total instances of carriage, which is the
instances and educational station is reported on a
statement of account.

And the reason I say "instances" is
because one cable system could carry two
educational stations, and each instance is counted
once. So this is not systems; this is system
instances of carriage.

Q. And what is total subscriber
mstances, which is the next column?

A. The first number -- I was talking
about instances of carriage first.

Subscriber instances, likewise, are
the subscribers that are reported in Space E on
the statement of account. And if an -- ifa
system carries an educational -- only one
educational station, those subscribers are
called -- are counted once. If that cable system
carries two educational stations, those
subscribers would be counted twice.

That‘s why we refer to them as

0 ~Jo Ul WD
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column?

A. The next column, there are 356
unique educational stations being reported on |
Form 3 -- and I should say this is just the
Form 3s, not Form 1, 2s.

There are 356 unique educational
stations being reported by Form 3s in this
accounting period, which is 2000-1.

Q. And the next?

A.  And the next -- those first four
columns that I just discussed were the total
statistics. The next four columns refer to the
portion of those data that are distant.

So the next column, distant |
instances of carriage, as you can see, the total
instances for educational was 3,000- -- [ don't |
have my glasses on -- 892, and there are 626 |
distant instances of educational stations --
regular educational stations and distant
subscriber instances.

Those are the subscribers that are
receiving an educatlonal station on a dlstant
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1  basis as reported on the statement of account. 1 How different is that protocol now
2 And then you'll see that the distant 2 from, for instance, the -- the last proceeding,
3 fees gen are there. We do -- we only allocate 3 the '98-'99 cable, that you testified -- or the
4 distant fees gen in all cases except for the 4  company testified?
5  minimum fee, which I think we'll talk about later. | 5 THE WITNESS: It's only -- it's
6 Butin this case, all fees are distant. 6 really -- the -- the -- the premise and the
7 And the last column are the number 7  definition of our protocols has really not changed
8  of unique educational stations that are 8  very much.
9 retransmitted on a distant basis. 9 What happened was the dynamics of
10 Q. Just to make sure I understand your 10 the -- of the filing, the systems filing --
11  analysis, then, if I looked at the line titled 11  when - I think, earlier, somebody mentioned the
12  Educational -- 12  change of WTBS to a cable network. And what
13 A.  Yes. 13 happened is our protocols always used the DSE --
14 Q. --and the second column will be the 14  proportional DSE-based approach, but what
15  Total Instances of Carriage, and the sixth column | 15  happened, we didn't account for the rapid increase i
16 titled Distant Instances of Carriage, that would 16  of systems that carried no distant station or were |
17  mean that 626 of the 3,900 instances are distant? | 17  subject to the minimum -- carried one distant
18 A. Thatis correct. 18  station, but were still subject to the minimum
19 Q. And the same would apply to total 19 fee.
20  subscriber instances versus distant subscriber 20 So we needed to make some
21  instances, total fees generated versus distant 21  modifications to make sure that our protocols were |
22 fees generated, correct? 22  treating each station consistently, on a DSE ’
Page 174 Page 176:
1 A. That is correct. 1 basis, across all systems. So we needed to make
2 Q. And you do this for all of the 2 that refinement. |
3 station types? 3 JUDGE ROBERTS: Looking at Page 6 of §
4 A. That's correct. This is just 4 your testimony, and you indicate that you changed |
5  educational, but you can see that I -- we're 5 your protocol from '98-'99 or what was used in
6  consistent in -- in reporting for all categories 6  that time period in response to criticism from the
7  of stations. 7  Canadian Claimants.
8 JUDGE ROBERTS: Ms. Martin, youhave | 8 And the sentence in particular, The
9  been using this specific fees-generation 9  Canadian Claimants criticized CDC's then existing
10  methodology that you refer to, I believe, as 10 fees-generated protocols as not properly
11  protocols, particular protocol for - as your 11  allocating the minimum fees for systems. It
12  methodology for calculating fees generated. 12  carried at least one distant signal.
13  That's what you have in your testimony. 13 And then you go on to say that as a
14 You've been using it for about 14  result of that criticism, you worked diligently
15  five years now? 15  over the last five years to create new
16 THE WITNESS: Well, fees generated 16  fees-generated protocols.
17  goes backalong - 17 My question to you is: Why did you
18 JUDGE ROBERTS: No, no. Imeanyour | 18 respond to criticisms of the Canadian Claimants to
19  particular current way of calculating. 19  change your protocols?
20 THE WITNESS: Technically, we 20 THE WITNESS: Well, I think I should
21  updated the protocol last June. 21  clarify that. They were the first to notice, I

JUDGE ROBERTS Last June

22

should say, the resultmg mconsxstencms w1th
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regard to the number of systems that had minimum
fees -- that were subject to the minimum fees.

We went from 95 percent of the
systems -- or -- let me think here.

There were only 40 systems that were
subject to the minimum fee prior to the change of
WTBS changing to a cable network.

When that number jumped to 400 --
and that accounted for about $330,000.

When WIBS changed, that minimum fee
total increased to over a $11 million. So what we
were doing is we were -- in the cases of a minimum
fee, we were just saying -- if it carried zero
distant stations, we would take whatever fee was
paid as a minimum fee and divide it equally among
the reported local stations as local fees gen.

And for those systems that - well,
let me follow up on that. When we changed the
protocol, what we did instead was say we're not --
we can't directly say it's fees generated for
those stations, because it's -- we decided to take
those dollars and put them in a neutral minimum
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those protocols because you thought it was a good |
idea to do or did you change those protocols
because somebody paid you to implement new
protocols?

THE WITNESS: Nobody paid me.
That's for sure. Nobody paid me to do that.

We felt it was the best way -- it
was a way -- it was the best way -- it felt, to
us, the most consistent way to allocate fees gen
back to the distant stations.

It really brought it back to the
pure definition of fees gen when it was written in
the early '80s. Because back then, there weren't
very many stations that were subject to the
minimum fee. So almost all of the systems we're
paying on a -- you know, paying for distant
stations, and we were allocating back on a
proportional DSE basis.

When the dynamics of the data being
reported or being filed changed, we were forced
to -- and it's true that the Canadians were the
first to bring it to our attention, and we really
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fee account to say, well, we're not — we're not
going to say that it's local fees gen, because the
foundation essentially is royalties are paid in
based on distant signals.

So we decided not to allocate local
fees gen any longer. We decided to putitina
separate account and let other people decide how
those should be allocated.

With regard to the systems that
carry at least one distant station, like a distant
network whose total DSE value would be .25, but
they still pay the minimum fee based on a 1.0, we
would allocate distant fees -- a quarter of that
1.0 DSE to that distant network station and then
we would take that .7, or three quarters of the
minimum fee, and put it into this same minimum fee
account to say that our fees generated are on the
proportional DSE basis for distant stations only,
put the rest of the dollars in a -- in a separate
fund and let other people decide how those should
be allocated.
JUDGE ROBERTS: So did you change
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struggled with what was the best approach to do.

You know, it's a lot of programming,
and there's a lot of complexities with these ‘
systems that may not be apparent on the form. But
when you're processing them or the subscriber '
groups, there's a lot of complexities.

We wanted to make sure that we did
it right and we did it consistently. And this was
what we came up with as the most consistent
approach across all systems for all television
stations.

JUDGE ROBERTS: So does this
approach that you used for the years involved in
this proceeding, 2000-2003, does this reflect what
you believe is your best -- your best effort in
allocating these fees, or do you have an intention
to further modify your protocol in the time period
to come?

THE WITNESS: 1 do feel that this
is -- this is the best. I think it's very tidy.

[ think that -- I don't have any plans to change



Is a count of the ﬁhngs that we

Page 181 Page 183 [
1 JUDGE ROBERTS: Okay. Thank you. 1  have -- "we," meaning Cable Data -- have seen, /Ex
2 BY MR. OLANIRAN: 2 have touched. i
3 Q. Ms. Martin, we were looking at 3 Q. Okay. So for 2001-2 in the second
4  SP Demonstrative Exhibit Number 2. AndIthinkwe | 4  column, you had 5,094 cable -- Form 1 cable
5 just had concluded a review of Appendix B, which 5  systems, correct?
6 isan appendix to your testimony. 6 A. That's correct. And actually, those
7 You mentioned two reports that 7 could be in the form of a remittance sheet.
8  Cable Data produces, and the first one was the 8 The Licensing Division creates _
9  station summary. 9  remittance sheets that shows item by item lists of
10 Let's go to Appendix A, which is 10  cable systems that pay and the dollars that they
11  Appendix A to your testimony. And it's the second 11 pay.
12  page of the demonstrative exhibit, 12 Sometimes we get access to the
13 SP Demonstrative Exhibit Number 2. 13  remittance sheets before we actually see the --
14 ‘What is that report that we're 14  the actual statement of account, So that total
15  looking at? 15 system is usually from the remittance sheets and
16 A. This report is our account period 16 the total -- and the corresponding royalty paid by
17 summary report. This is a snapshot of all cable 17  those systems. 5
18  systems, all file - all cable system filings, all 18 The next column is average royalty.
19  statement of account filings across all forums for 19 Thatis just what it says; it's the average
20  a given range of accounting periods that 20 royalty paid by those systems.
21  summarizes them -- the statements of account by 21 Q. Actually, I think the next column is
22  formnumber. This one is just by form number. 22  royalty. Idon't think we talked about that.
Page 182 Page 184 | {C\
1 We do have another one that breaks 1 A. 1thought I mentioned that. ( /)
2 it down by market, top 50, second 50, but this one 2 Anyway, but it's the aggregation of
3 is the aggregation of all systems as filed, the 3 all the royalty paid by those -- those cable
4 total number of systems, the total number of 4  systems.
5  royalties paid in by those systems. 5 And then -- so if you look at
6 Q. Ifyou don't mind, I'd like you to 6 Form 1, you'll see it's 173,000, but if you go
7 just take -- just give a brief description of what 7 down a couple of rows, you'll see that the Form 3,
8  data is captured in these columns so we're able to 8 the total royalty is 58 million.
9 easily follow those descriptions. 9 So you can see that not only does it
10 The first column says Form DES -- 10  show the total royalty by form number, but it also
11 A. Form description, that's right. And 11  shows the relative share -- kind of the relative
12  justabove -- form description. That shows that | 12 amounts across all forms for a given accounting
13 we have the Number 1 and Form 1 spelled out. But | 13  period.
14  that's just the description of what category of 14 Q. Now, the next column is average
15 SOA is being summarized in that row. 15 royalty.
16 Q. What type of cable system, you mean? 16 What is that information -- what's
17 A. What - yes. 17 the information in that column?
18 Q. Whether it's a Form 1, Form 2 or 18 A.  1It's just the -- the total number
19 Form3? 19  of -- the total royalty divided by the total
20 A. Form 1 — that's right. 20  systems, so to give you average royalty paid by
21 Q. Okay. Keep going. The next column? those cable systems.

Q. Okay 'Ihe next colunm is number --
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1 number SOA systems. 1 total subscribers divided by the mumber of actual
2 What is it that information? 2 SOAs we touch, because the remittance sheets don't |
3 A. Yeah. This is very similar to the 3 have subscriber information. So the only placeto |
4  total systems, except that these are the actual 4 get subscriber information is from the actual SOA
5  SOAs that we've actually touched, the actual 5 form.
6 filings. 6 So the average subscribers for each :
7 Sometimes it happens in data 7 form are shown here, ranging from 301 for Form 1s
8  collection that these systems -- these statement 8  down to 33,000 -- over 33,000 for Form 3s,
9  ofaccounts are filed, but either they get 9 Q. Now, the next column talks about
10 misfiled in the public area or they just -- we 10  gross receipts.
11  just couldn't get our hands on every one. 11 Would you please tell us what that
12 We know there's a record of payment, 12 information captures?
13 so we show a remittance, but the actual number of | 13 A.  This is the aggregation of the gross
14  SOA systems represents the actual statements of 14 receipts as reported on the statement of account
15  account that my researchers have actually touched | 15  form for each cable system. I think it's Space G.
16  and entered from the source document. 16 Q. Again, I'm sorry. Ididn't hear it.
17 Q. The next column is titled 17 A.  I'm--Ithink it's Space G. It's
18  Subscribers. 18  been a long time since I've been a coder, but --
19 What is that information? Is that 19 Q.  The next column is average receipts.
20  the same as subscriber instances? 20 What does that information
21 A. No,itisn't. No, itis not. 21 represent?
22 Q. Okay. 22 A.  The same thing, it shows average --
Page 186 Page 188
1 A. These are the subscribers -- 1 the total gross receipts divided by the number of '
2  primarily service to first set subscribers as 2 SOA systems.
3 reported in Space E. 3 Q. Okay. The next column is a number
4 Q. What do you mean by "service to 4  with CARR'G.
5  first set subscribers"? 5 What does that tean?
6 A. Alotof times, cable systems will 6 A. That's the number with carriage.
7 report basic subscribers, expanded basic. It's 7 Q. Okay.
8  basically the tiers of service that the 8 A.  Sometimes either a statement of
9  subscribers are receiving. 9  account doesn't fill out the carriage portion of
10 We collect all tiers of service, but 10  their statement of account form or sometimes data |
11  for summarizing purposes, we usually usethe | 11  gets lost or -- it just shows that we have
12  service to first set subscriber number. 12 carriage records for that many statement of
13 Q. Okay. And when you're referringto | 13  account records from the form.
14  Space E, Space E of what? ' 14 So you can see that in this case, .
15 A. Ofthe actual statement of account 15  we're missing 100 Form 1s, but in Form 3s, we are
16 form 16  only missing one. We have carriage forall but |
17 Q. Okay. The next column is the 17  one statement of account form.
18  average subscribers. 18 Q. And the next column, please?
19 ‘What is that for? 19 A, Average number of stations. This is
20 A. Yeah. That is actually calculated 20  the total number of stations, broadcast stations,
21  inasimilar fashion. It actually shows the -- 21  beingreported. There's a -- an item -- there's
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Page 189 Page 191 f -
1 statement of account form. 1 but the Form 3 average DSE is from the reported
2 These are the television stations, 2  data from the statement of account.
3 and that's the average number of statjons reported 3 Q. And the station summary in
4 by each form -- within each form category, Form 1, | 4  Appendix A and the account period summary -- I'm
5 Form 2, Form 3. 5  sorry - station summary in Appendix B and account
6 Q. Isee. SoForm 1 systemsin2001-2 6 period summary in Appendix A are the two reports
7  carries an average of 7.83 channels; is that 7  that you produce routinely?
8  correct? 8 A.  Yes, these are our two standard
9 A. Stations, yes. 9  reports.
10 Q. Stations? 10 Q. Do you produce other reports for
13 A, Yes. 11  your clients?
12 Q. Okay. And the average distant, what 12 A. Ido.
13 is that, which is the next column? 13 Q. Okay.
14 A. Of those total number of stations 14 A. We --alot of times, clients will
15  being reported, the average number of distant 15  call for a special analysis. They'd like to see a
16 refers to how many of those stations are indicated | 16  summary of -- if they give me WABC and they say
17  as distant on the statement of account form. 17  can you please tell me all the cable systems in
18 Now, in this column, it's important 18  the country that are carrying WABC on a distant
19 to note that Form 1, 2s are not required to 19 basis, I can generate that.
20 indicate whether a station is local or distant. 20 Sometimes they just want to look at,
24 Cable Data estimates distance for 21 youknow -- just if they're -- if it's -- it
22  Form 1, 2s in this case based on whether - the 22 ranges so much, the custom level of reports that 1
Page 190 Page 192;
1  must carry rules, meaning that it's within the 1 do.
2 same DMA, ifit's significantly viewed or if it's 2 MR. OLANIRAN: Your Honor, I would
3 not significantly viewed, if it's not in the same 3 like to have marked as Exhibit SP - SP Exhibit 7
4 DMA, a few other criteria. 4  adocument numbered as SP Exhibit JKM-1.
5 We estimate if it's greater than 35 5 1 would also like to have marked as
6 or 50 miles away. So we estimate if that system 6  SP Exhibit 8 the document numbered
7  were a Form 3, would that station be distant or 7  SP Exhibit JKM-2.
8 ot so that I have to -- it's important to note 8 (Settling Parties Exhibit
9  that Form 1, 2s, with regard to distance, that is 9 Nos. 7 and 8 were marked
10 a Cable Data estimate of distance. The Form3is | 10 for identification.)
11  asreported. 11 BY MR. OLANIRAN:
12 Q. And what is the next column? 12 Q. Ms. Martin, do you have in front of
13 A. The number of systems with zero 13  you the document marked as SP Exhibit 1, but
14  distant stations. So it has a tally of systems 14 titled with regard to your testimony as
15 that have -- whose carriage shows all local 15  SP Exhibit JKM-1?
16  stations. 16 A, Yes.
17 Q. And the last column, is that average 17 Q. Do you have that?
18 DSE? 18 A.  Yes,Ido.
19 A. Yes, that's the average DSE for 19 Q. And do you also have the document '
20 each -- for each category of system. 20 now marked as SP Exhibit Number 2, but referenced |
21 Again, Form 1, 2s are estimated 21  inyour testimony as SP Exhibit JKM-2?
based on the - on the criteria I just mentloned 22 A, Yes.
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Page 195

1 Q. Okay. With reference to the 1 believe this is a document listing all of the
2 document marked as SP Exhibit Number 7 -- 2 cable systems that are reporting Canadian stations
3 MR. OLANIRAN: Let me go back to the 3 onadistant basis from 1998-1, it looks like,
4  exhibit references again just to make sure the 4 through 2003-2.
5 recordis clear. 5 Q.  And if you would, could you please
6 I would like to have marked as 6 tell us, just briefly, the -- the information
7 SP Exhibit Number 7 the exhibit attached to 7 that's captured in all of these different columns?
8  Ms. Martin's testimony that's referenced -- 8 A. Yes.
9  referenced as SP Exhibit JKM-1. And also, I would 9 The first column, SIS ID -- SIS ID
10  like to mark as SP Exhibit 8 the document 10  is Cable Data's unique identifier for each system.
11  referenced in Ms. Martin's testimony that's 11 MAA200, Massachusetts A200 -- the first two
12 referenced as SP Exhibit JKM-2. 12 letters refer to the state that the system is
13 BY MR. OLANIRAN: 13 in--
14 Q. Okay. And, Ms. Martin, are you 14 Q. Okay.
15  familiar with the document -- document marked as | 15 A.  --and, typically, the -- the next
16  SP Exhibit Number 7? 16 letter is the first letter of the prime community
17 A Tam. 17 served, which can change over time, but we keep
18 Q. Okay. And did you prepare this 18  the same SIS ID, and then a number indicating
19  document or did you, personally, supervise the 19  alphabetically where it is in relation to the
20  preparation of this document? 20  other Form 3 systems.
21 A. Yes, Icreated this document. 21 Q. And just -- just to be clear on the
22 Q. And what is this report? 22 record, the SIS ID that you're referring to is the
Page 194 Page 196 [j
1 A. This is referred to as our CD index 1 very first column in Exhibit -- in the
2 report. 2 exhibit marked as SP Exhibit Number 8.
3 Q. Okay. 3 And SIS ID refers to what?
4 A. Thisis ahistory -it'sa 4 A. It's Cable Data's unique system
5  historical snapshot of a single system over time. 5  identifier for each cable system.
6 So what it does is it shows the 6 Q. Okay. The next column is the
7  filing behavior for a single system, in this case, 7 accounting period, which appears to be --
8  from 1987-1 through 2007-2. 8 A. Self-explanatory --
9 Q. Allright. And would this be an ) Q. -- self-explanatory.
10 example of a custom report that a client would ask | 10 A. - basically, it's the first half,
11  youto prepare? 11  second half of each year.
12 A.  Yes. It's one that I prepare a lot. 12 Q. Okay. And the next talks about
13  It's almost standard, yes. It's custom. 13 receipts.
14 Q. Okay. Let me direct your attention 14 What types of receipts are we
15  tothe document marked as SP Exhibit Number 8. | 15 talking about?
16 Are you familiar with that document 16 A. Those are the gross receipts that
17  also? 17  arereported by that system -- that system, in
18 A.  Yes. 18  this case, MAA200. In 1998-1, they reported ;
19 Q. And tell me exactly what this 19  receipts of 728,000. Then the next column is the |
20  document is. 20  royalty that they paid on those receipts for that |
21 A. TIbelieve thisisthe--a 21  period.

document -- it doesn't have a header butI

Q. Okay And then -- go ahead I'm
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Page 197 Page 199
1 somy. 1  that figure would have gone there. But in this
2 A. The next column is the royalty -- 2 case, they donot. So the Canadian fee gen-3.75
3 the3.75 royalty. Inthis case, they did not pay 3 isthe 3.75 fees gen.
4 any, so there's a dash, nor did they pay the 4 Q. And when you say if the system is
5  syndex royalty. 5  not permitted, what do you mean by "permitted"?
6 Q. Okay. 6 A.  The cable systems -- there's -~
7 A. The channel's active shows the -- 7  there's a schedule of -- a carriage schedule that
8 the total number of activated channels for that 8  says if a station is permitted based on market
9  system. 9  quotaor ifit's grandfathered. There are, I
10 Q. What do you mean by "activated 10 think, six or seven, A through G, different
11 channels"? 11 reasons a cable system can identify a station as
12 A. 1 guess, in my world, it's as 12 permitted.
13  opposed to broadcast television stations. So they | 13 If they're permitted, they are not
14  don't carry 55 broadcast television stations. 14  subject to the 3.75 fee. If they're not
15  That's just their capacity, I'm guessing -- 15 permitted, they are subject to the 3.75 fee.
16  channel capacity. Ireally don't know. 16 Q. Okay. The next column, that's the
17 Q. Inany event, this is the 17  fee gen total; is that correct?
18  information that they report on their statement of | 18 A. That's the totals fees gen by that
19 accounts? 19 system. And in this case, they only carry --
20 A. Right. 20  obviously, CKSH is their only distant station, so
21 Q. The next column is call, c-a-1-1? 21 the entire royalty fee of 6,506 is allocated to ‘
22 A. Yes. Thisis the call sign, the 22 - 'CKSH as Canadian fees gen and as total fees gen. |
Page 198 Page 200
1 call letters for the television station being 1 Q. And then the next column, you have
2 reported, in this case, CKSH. 2  the fee gen base?
3 Q. Okay. That will be the call letters 3 A, Yes.
4 for the television station? 4 Q. Whatis that?
5 A. For the television station. 5 A. This is the -- we differentiate our
6 Q. And the next column is CAN-FG. 6 fees-generated dollars from the basic fund or from
7 ‘What information is captured in that 7  the 3.75 fund. So in this case, since CKSH was
8  column? 8  permitted, it paid 1.0 DSEs at the basic rate.
9 A. This is the Canadian -- the fees 9  And so we allocated those fees to
10  gen -- the fees generated for carriage of that 10  fees generated-base. So we categorize
11  Canadian station. 11  accordingly.
12 So this is a customized data item 12 If that -- hypothetically, if this
13 that we created at the request -- by request 13  station was not permitted, the fees generated
14  identifying how many dollars -- how much of the | 14  would be in the 3.75 column, the fees gen-3.75
15 fees gen are allocated to the Canadian station 15  column.
16 being reported -- 16 MR. OLANIRAN: Your Honors, may I
17 Q. Okay. 17  have admitted into evidence SP Exhibit Number 7?
18 A. --sowe -- we define that as 18 CHIEF JUDGE SLEDGE: Any objection
19  Canadian fees generated. 19  to Exhibit 77
20 Q. Okay. And the next one? 20 MR. SATTERFIELD: No objection.
21 A. Ifthat Canadian station was not 21 MR. OLANIRAN: And may I have
2 2 pemntted they would have pald 3.75 on it, and 2 2 admxtted mto ev1dcnce SP Exh1b1t Number 8?7
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1 CHIEF JUDGE SLEDGE: We need to 1 ‘What's the third category --

2 finish with 7. 2 A. Oh, I was still on the first one.

3 Without objection, Exhibit 7 is 3 Q. -- of your protocol?

4 admitted. 4 A.  Okay. So there's three protocols.

5 (Settling Parties Exhibit 5 TIapologize.

6 No. 7 was received in 6 Q. Yes. What are those three?

7 evidence.) 7 A.  The first category are systems that

8 CHIEF JUDGE SLEDGE: Now, any 8  have 1.0 DSE or greater.

9  objection to Exhibit 8? 9 The second category are those
10 MR. SATTERFIELD: No Ob_] ection. 10  systems who have zero DSE or carry -- or import [}
11 CHIEF JUDGE SLEDGE: Without 11 zero distant stations or, in other words, all of
12 objection, Exhibit 8 is admitted. 12 the reported stations are local to the subscribers
13 (Settling Parties Exhibit 13  inthe cable system.
14 No. 8 was received in 14 And the third group, which can be
15 evidence.) 15  the most complex, is -- are the cases where a
16 MR. OLANIRAN: Thank you, 16  cable system does report at least one distant
17  Your Honor. 17  station, but is still subject to the minimum fee.
18 BY MR. OLANIRAN: 18 Q. Okay. And you have different
19 Q. Ms. Martin, in SP Exhibit 8 and also 19  protocols for calculating royalties for these
20  when you're discussing the data that's captured | 20  three different categories of systems, correct?
21 in--in Appendix A of your testimony, youhad | 21 A.  Yeah. Imean, essentially, the --
22 columns titled Fees Generated. 22 the allocation -- the proportional allocation

Page 202 Page 204

1 And before you tell us exactly how 1 based on DSE is the same across all. Ibreak it

2 youallocate these royalties, why don't you just 2 up into groups because the way we treat the case

3 tell us, in general, what -- what fees generated 3 of minimum fee is different in all three cases.

4 means -- the concept in general? I'm sorry. 4 That's why I break it up that way.

5 A.  Yeah. Ithink -- it is -- royalties 5 Q. Okay. Now, let's -- describe for us

6  arepaid in on a DSE basis by the cable systems. 6  how you do your fees-gen calculations for the

7  The fees-generated calculation is Cable Data's way 7 first group --

8  of matching those royalties with the distant 8 A.  Okay.

9  stations being reported by each station. 9 Q. -- which I believe was --
10 Q. And how do you go about doing this? 10 A.  Yeah, Ihad -~ I think I used, in my '
11 A. Inmy testimony, I break down our 11  testimony, an example where a cable system pays
12  protocols into three categories: systems that have 12 $15,000 in -- in royalty -- base royalty -- basic |
13  one DSE or greater, a case where we have asystem | 13 fund royalty, they carry two distant networks and |
14  reporting two networks and one independent station | 14  one distant independent station for a total DSE |
15  isdistant for a total DSE value of 1.5. 15 valueof 1.5.
16 ‘What we would do in that case -- 16 In that case, the networks -- the
17  let's say they paid -- I can't remember what [ 17 two network stations comprise -- it's -- they have
18  used. Let's just use $15,000 in royalty that that 18  atotal value of .5. Each one has .25 in the --
19  system paid - 19  so they would get one-third of -- each station --
20 Q. Actually, I don't -- I have to stop 20  let's do it at the station level.

you. Just -- let's go back. You were going to
1dent1fy three and you 1dent1ﬁed two

Each of those network stations would
get .25 of the total system's 1.5 DSEs worth of

e e}
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1 fees generated. Soit's a proportional thing. 1 they would each get $2,500. And the educational
2 So in that case, the two network 2 station would also get $2,500.
3 stations would be .5. They would get, 3 The remaining quarter of the DSE
4 essentially, one-third of the royalty paid in as 4  thatis not -- that we are not able to allocate
5 fees generated, and the independent station would 5  back to a distant station gets allocated to the
6 get-- with a DSE value of 1.0 would get 6  minimum fee account.
7 two-thirds of that royalty, or $10,000 in that 7 Q. Do you also have an allocation
8  case. 8  mechanism for the 3.75 royalty fees that the cable §
9 Q. Now, in the case of the second group 9  operators pay?
10  of systems which I believe are the systems with 10 A.  Yes.
11  zero distant signals -- 11 Fees -- 3.75 fees generated. In the
12 A. That's correct. 12  case I mentioned earlier, if a station is reported
13 Q. -- how would you allocate the 13  asnonpermitted and, therefore, is subject to the
14  royalties in those cases? 14  3.75 fee, we would allocate the 3.75 fee back to
15 A. Inthose cases, we do not allocate 15 that nonpermitted station.
16 any of the fees back to the stations. If a system 16 We don't -- we don't have any
17  carries 10 local stations and pay $10,000, that 17  discussion on that. We allocate as reported.
18 entire $10,000 royalty fee we allocate to the 18 Q. From your experience with the
19  minimum fee account or fund. Tt doesn't goback | 19  statements of account, do cable operators have a
20 to aspecific station. 20  choice as to which -- in certain instances, which
21 Q. And this new minimum fee category is 21  signal they can designate as a 3.75 -- as a signal
22 the discussion you were having a few minutes ago | 22 subject to the 3.75 fee?
Page 206 Page 208
1  with Judge Roberts, which you had to create in 1 A. The only instance I can think of is
2 response to -- in effect, to place aside the 2 under the market quota rule.
3 effect of the minimum fee category on the 3 Q. Yes. Whatis that?
4  remainder of your allocations? 4 A.  Well, it depends on the market.
5 A. That's right. 5  Station carriage rules are a little bit
6 Q. And in the third category of -- of 6 complicated sometimes. For example, I think a
7  systems - 7  market -- a top 50 market, what we referto as a
8 A. Inthe third category, yes, we 8  market one, can import two distant independent
9 have-- 9 stations.
10 Q. --how do you do your allocation 10 Q. And when you -- let me stop you.
11  protocol? 11 When you say "top 50 market,” what
12 A. Inthat case, it's, again, ona 12 do you mean by "top 50 market"?
13  proportional DSE basis. Ithink the exampleinmy | 13 A.  The top 50 ranking.
14  testimony uses two distant network and one distant | 14 Q. Top 50 television markets?
15  educational station. The total system DSE value 15 A. That's correct.
16 is.75, clearly under the minimum fee DSE basis of | 16 Q. Okay. Keep going.
17 1.0 17 A. And in those cases, they can only .
18 In that case, the networks would 18  import two distant stations without being subject §
19  get-- each get .25 of that -- well, let's see. 19 tothe 3.75 fee. :
20  Let me back up one step. 20 Q. And would you please speak up a
21 They pay $10,000. Each of the 21 little bit?
22

network s’catlons would get a quarter of that SO

A Yes.
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1° If they import a third distant 1 A.  Good afternoon.
2 station, that DSE -- that one DSE is subject to -- 2 Q. Iwould like to go back towards the
3 that additional independent station or 1.0 DSE is 3 beginning of your testimony. You said that you
4 subject to the 3.75 fee. 4 worked for Cable Data Corporation for 20 years.
5 Now, I don't -- I'm not the one that 5 ‘When was Cable Data Corporation
6  picks which of those independent stations is 6 founded?
7  permitted and nonpermitted. We just -- if they're 7 A. Itactually started 1980 under the
8  camrying three independent and they have two is 8  name Larson Associates and became incorporated and |
9  permitted and one is nonpermitted, we allocate the 9  became Cable Data, I think, in 1983, '4, something '
10  3.75 to the nonpermitted station as reported. 10 like that.
11, Q. The systems choose to do it the way 11 Q. Okay. Andwho founded the company?
12 they see fit? 12 A. Thomas Larson.
13 A. Well, possibly in that case, there 13 Q. And when did Cable Data Corporation
14  are other permitted basis, like grandfathered and 14  become involved in cable data -- cable royalty
15  specialty stations that are station-specific that 15  distribution proceedings? ‘
16  are not arbitrary. 16 A.  Very early on. My understanding is
17 Q. Can the cable system designate a 17  there was a - I think they started some
18  different -- under the same scenario, can they, in 18  proceeding -- I wasn't there, but my understanding
19  another accounting period, designate another 19  isthat when they first started to try to
20  signal as a 3.75 signal? 20  distribute some of the royalty funds under the new
21 A. Ihave seen a case where the 21  copyright law, I think around 1981-"2 -- I'm not
22 carriage remained the same between two accounting | 22  sure of the date, but a lot of the parties were
» Page 210 Page 212 |
1  periods and they identified different out -- 1  collecting their own data, and there clearly wasa |
2 identified different permitted stations. 2 need for a neutral, third-party group to collect,
3 So it's the same three independent, 3 summarize and report these data for some
4 but in one accounting period, there were -- the 4 consistency for these types of proceedings.
5  two that were permitted were different in the 5 Q. Okay. Do you know if Cable Data
6  subsequent period. 6  Corporation provided data -- well, do you know
7 MR. OLANIRAN: I have no further 7  what the first proceeding they provided data was,
8  questions, Your Honor. 8 the first distribution proceeding? i
9 CHIEF JUDGE SLEDGE: 9 JUDGE ROBERTS: Mr. Cosentino, keep ff
10  Cross-examination? . 10  your voice up so people in the back can hear you. !
11 MR. COSENTINO: Yes, Your Honor. 11 MR. COSENTINO: Sure.
12 Tl be doing cross. 12 THE WITNESS: Idon't. Ithink
13 JUDGE ROBERTS: Are we done withthe | 13 1982-1983 rings a bell, but I don't know.
14  projector? If we are, I'd like to get that out of 14 BY MR. COSENTINO:
15 the way. I'm nervous any time anyone walks past 15 Q. Allright. In Cable Data
16 it 16  Corporation's database, how many years of
17 MR. COSENTINO: Good afternoon. My | 17  statements of accounts do they have?
18  name is Victor Cosentino. I'm one of the 18 A.  We have statement of account data
19 attorneys for the Canadian Claimants Group. 19  going back to 1979-2 -- or maybe -- I think we
20 CROSS-EXAMINATION 20  even have some '70 -- yes, we may have a '78 in
21 BY MR. COSENTINO: 21  there.

Q. Good aﬁemoon, Ms. Martm.

Q Do you know what thc ﬁrst year
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1  statements of accounts were required? 1 NCTA or, when there's a rate regulation or a rate
2 A. 1979 --1978 -- 2 review, we do provide data for those negotiations
3 Q. Right around the time -- 3 aswell, but not in terms of any other type of
4 A. --it'sin front of me. 1978. 4 distribution, for instance.
5 Q. 1978. Thank you. 5 Q. So cable distribution proceedings
6 In that time, do you have any idea 6 are the primary or -
7  how many statement of account Cable Data 7 A.  Yes.
8  Corporation has entered into its systems? 8 Q. Your testimony on about Page 4
9 A. 1don't know that number right 9  starts talking about fee allocation, and you
10  off -- in the beginning in the early days? 10  say -- let's see here -- you say that CDC
11 Q. Well, I mean, how big is this 11  apportions - this is the bottom of Page 4 of your
12  database that you have? 12  testimony -- CDC apportions the total royalty fees §
13 A. Currently or back then? 13  paid by an individual cable system among all the [
14 Q. Currently. 14  distant broadcast stations the system carries.
15 A. Currently -- we process about 5600 1.5 And we've talked -- you've testified
16 statements of account currently. There are 16 earlier about some of the protocols by which you
17  roughly 6,000 statements of account -- well, a 17  dothat.
18 range -- back in the — it ranges from 6 -- from 18 Can you tell us the genesis of this
19 5,500 to, in some years, 8,000 or 9,000 statements | 19  concept of fee allocation?
20 of account filed. 20 A. It was not mine. Tom Larson, the
21 Q. Per accounting period? 21  founder of the company -- I -- he -- he was -- he
22 A. Per accounting period - for 22  either challenged himself or he was challenged to
Page 214 Page 216
1 30 years, 60 accounting periods. 1  do something that gave us an idea of which
2 Q. Sixty accounting periods. Thank 2  stations were accounting for the majority of
3 you 3 royalties being put in.
4 Now, just to be clear, you're 4 1 know that MPAA, the former vice
5  appearing here on behalf of the Settling Parties, 5 president and Tom were very close in numbers -- 5
6 but you do provide data to the Canadian Claimants 6 number crunchers, so there was probably a
7  Group; is that correct? 7  conversation there.
8 A.  Yes, Ido. 8 But knowing Tom, he enjoyed this
9 Q. Okay. In addition to cable 9  project, getting this project started. If you
10 distribution proceedings, where else is Cable Data 10 talk about the genesis, it was Tom.
11  Corporation used? 11 Q. Okay. So Tom -- Tom Larson --
12 Is it -- let me rephrase that. 12 A. That's correct.
13 Is it used in any other type of 13 Q. - started this process of fee
14  copyright arbitration, Copyright Royalty Tribunal 14  allocation?
15 or- 15 And the basic concept that you've
16 CHIEF JUDGE SLEDGE: Louder, please. | 16  described of allocating fees to signals according
17 BY MR. COSENTINO: 17  to aDSE -- according to DSE on a pro-rata basis,
18 Q. -- Copyright Royalty Tribunal or 18  how long has that been in place at Cable Data
19  Copyright Royalty Judges proceedings other than 19  Corporation?
20 cable distribution proceedings? 20 A. Since day one. I mean, that -- that
21 A. We provide data to -- well, that's 21  was the -- that was the foundation of the fees-gen
the main use of our data We do prowdc data to 2 2 allocatxon, to --to do it proportlonally based on

: N
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1 reported DSE. 1 pro-rata fee allocation that you said had been in
2 The only reason we had to make those 2 place prior to the change?
3 modifications, as I mentioned, was because the 3 A.  No -- I mean, in the spirit of
4 dynamics of the data being reported changed 4  proportional or pro-rata DSE, no, they are the
5  radically. 5 same.
6 Q. Okay. So let's go up to that point. 6 Q. What we're really doing is dealing
7 Prior to the period of time when TBS 7 with the situation that you talked about, the i
8  was dropped as -- WTBS was dropped as a distant 8  category between zero and one DSE? That's where |
9  signal, your cable protocols, your protocols for 9  there's a difference between the protocol that was
10 fee allocation used this pro-rata DSE number? 10 in effect prior to a year ago -
1l A. Thatis correct. 11 A. Thatis correct.
1.2 Q. Okay. And then, subsequent to that, 12 Q.  -- and the one that's in effect now?
13  you changed them; is that correct? 13 A.  Thatis correct.
14 A. Thatis correct. 14 Q. Do you know how much money in any
15 Q. Okay. And earlier, I think you told 15  given accounting period of that issue is affected
16  Judge Roberts that it was approximately 16 by that swing?
17  eight months ago, nine months ago or something 17 A.  Well, it's approximately -- well, if
18  that you finished them. 18  you're talking about all the minimum fees,
19 Did I hear that correctly? 19  including the zero - no. You're just talking
20 A. No. It was about a year ago. 20  about between zero and one?
21 Q. About a year ago. 21 Q. Yes.
22 In this proceeding, I think at the 22 A.  Ithink it's about 2-1/2 to
Page 218 Page 220 |
1  end of your testimony, you identify November 8th, 1 $3 million.
2 2008 as a point in time where everyone agreed that | 2 Q. Okay. And in prior years, the zero
3 would be the data set that we would use in this 3 DSE category was very small. I think you pointed
4  proceeding. 4 that out, but also that zero DSE stuff -- the zero
5 Were those protocols completed by 5  DSE fees were captured in the total fees that you
6  the time this data set was put in place? 6 showin--
7 A.  Yes. 7 A.  Oh, yes.
8 Q. Do your adjusted or modified fee 8 Q.  -- in your Exhibit - your
9 allocation methods - how far back do they cover 9  Appendix B; is that correct?
10  datal guessis what I'm trying to get at. Do 10 A. Thatis correct. :
11  they cover data from a year ago forward, or do 11 Q. Soin the total fees section of
12 they go further back in time? 12 this, which is the left half, there was already
13 A.  No. We recalculated fees gen for 13  a--anarea to capture the minimum fees?
14  everything in the database -- well, I should -- I 14 A. I--yes.
15  would have to check my notes, but I know we went | 15 Are you talking about the - the :
16  backto at least 1995 and forward. So — 16 fees paid by systems with a DSE total between zero
17 Q. Soall data that covers the time 17  and one or all minimum fees? 5
18 periods covered by this proceeding, from 2000 to 18 Q. I'mtalking about all minimum fees.
19 2003, has the adjusted protocols? 19 A, Okay.
20 A. Thatis correct. 20 Yes. They didn't showup as a
21 Q. And these adjustments to these 21  separate line item in this report necessarily, but
protocols, do they modlfy the bas:c concept of the total fees generated colurmn did include the
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1 local fees gen — "local" meaning we didn't 1 A. Ido. Ithinkit--likel
2 allocate to the distant -- or -- for the zero 2 mentioned before, I think it -- it's more
3 distant -- let me back up. 3 consistent -- it's consistent, it's treating every
4 For the systems that had zero 4  system and every station consistently on 2 DSE
5  distant stations, those fees would show up in the 5  basis. AndIdo think that is an improvement.
6 total column -- total fees generated column, but 6 Q. Okay. Thank you.
7  not in the distant fees generated column. 7 I'd like to go to your exhibits for
8 Minimum fees from systems witha DSE | 8  amoment and first look at your exhibit that's now
9  between zero and one showed up in the distant 9  designated SP Exhibit 7.
10  column because our protocol, before we modified | 10 MR. COSENTINO: And, Your Honors, I |
11 it, allocated the entire minimum fee to whatever | 11  thought you would have the exhibits that came with |
12  distant stations were being reported. 12  the testimony. So I'mnot sure how to help you
13 In that case, if we had a distant 13  follow along with my questions.
14  network or a distant educational station, they 14 I don't have another copy to give
15 paid -- with a DSE value of .25, and that was the | 15  you, soI'm just going to ask her the questions
16 total system's DSE value, and they paid $10,000 | 16  and hope you can follow along. I'll try to be as
17  under the old protocol, we would have allocated | 17  detailed as we can.
18 the entire minimum fee to that -- to that distant 18 BY MR. COSENTINO:
19  station. 19 Q. Ms. Martin, I would like you to turn
20 So it wasn't -- it wasn't 20 to the first page of Exhibit 7, which is marked,
21  consistent -- it wasn't the DSE approach anymore. | 21  in the upper left-hand, MAA200.
22 But those were being allocated as 22 1 think you said that that is your
Page 222 Page 224
1  distant fees, and that's one of the main reasons 1 SISID? '
"2 that we needed to modify the protocols so it was 2 A. Thatis correct.
3 consistently allocating royalties on a DSE basis. 3 Q. Okay. AndI'd like to understand
4 Q. Okay. Soin terms of what your 4  this exhibit a little better.
5  modification accomplished, the major thing was to 5 The account column, what does that
6  move this portion of minimum fees from the distant 6 tell us?
7  to a special minimum fee category? 7 A. That's the accounting period.
8 A. That's correct. 8 Q. Okay. And this report starts in
9 Q. And identify it as a separate thing; 9 1987, but you have data that's older than that,
10  is that correct? 10 right?
11 A. Right. 11 A. Ido.
12 Q. Okay. Now, one of the issues that 12 Q. Okay. And then what does the next
13  comes up on Page 6 of your testimony at the bottom | 13 column tells us?
14 is the comment you talked about earlier about the 14 A. It's the owner name, the cable
15  Canadian Claimants criticizing your methodology. 15  system owner, as filed -- as reported that period.
16 I do note that on Page 7, you go on 16 Q. Okay. And as we look down this .
17 to say, in response to that criticism, And in the 17  column, the first entry is New England Cable, and
18 interest of improving our protocols for allocating 18 the next entry, about nine or 10 years later, is '
19 the minimum fee, I and others worked to change 19 Frontier?
20 them. 20 A. Frontier Vision.
21 So do you think this is an 21 Q. Vision?

unprovement to your allocatlon method‘7

A. Yes.



Page 225 Page 227 R
1 Q. Okay. What does that mean? Do you 1 What we do is we list all --
2 know? 2 horizontally -- it's a matrix. It's a grid. And
3 A.  That's when the owner changed. 3 what we do is we list, horizontally, the
4 Where it's blank, it means that the owner name -- 4 television stations reported by that -- by this
5  the owner for this cable system was New England 5  cable system.
6  Cable up until you see another printed owner name. 6 And then each row is the basis of
7 That's when the ownership changed or changed their | 7  carriage for each of those reported stations. So
8  name in that period. 8  under CKSH -- and then right below CKSH is their
9 Q. Okay. So it might represent a 9  station type or affiliation, independent, network,
10  change of ownership or just an ownership name 10  educational station and so forth.
11  change? i1 And below that, there are a series
12 A. That's correct. 12  of DsandLs. Andifit's blank, it wasn't
13 Q. Okay. And then the next column, 13  carried in that period.
14  headed rate, what is that? 14 So basically, you can see,
15 A. That's the monthly rate charged the 15  historically, the reporting behavior of a
16  basic subscribers, the service to first set 16 particular station for each system over time.
17  subscribers, as I mentioned. 17 Q. Okay. Now -- so if we look at this
18 Q. The next column, titled Subs? 18  first column, CKSH, and we look at the entry for
19 A.  Subscribers, this is from -- this is 19 '87-1, wehaveaD.
20  the subscribers as reported in Space E. 20 ‘What does that tell us?
21 Q. Okay. These are not subscriber 21 A.  That means that this system, MAA200,
22  instances? 22 reported CKSH as distant in 1987-1.
Page 226 Page 228}
1 A. Thatis correct. 1 Q. Allright. And then we can follow
2 Q. Okay. The next column is gross 2 that down for a while.
3 receipts. I think you've described that already. 3 Does that tell us that it was
4 And the next column is royalty. 4  carried on a distant basis each of those
5 What is that column? 5  accounting periods?
6 A. Royalty is the -- the amount of 6 A. Thatis correct.
7  royalty paid by that system for that period. 7 Q. Allright. Then we get to a gap,
8 Q. Okay. And the next three columns, 8  which looks like it's about 2004-1. There's a
9  royalty base, royalty 3.75 and royalty syndex, 9  space there.
10 they simply break down the royalties in these 10 Do you see that?
11  categories; is that correct? 11 A. Yes, Ido.
12 A. That's correct. The royalty column 12 Q. And what does that tell us?
13  is the total royalty, and the other three columns, 13 A, Tt--it shows that during 2004-1 |
14  roy base for the basic fund, roy 3.75 for the 3.75 14 and2004-2, they do not report CKSH as distant for |
15 paid, and roy syndex for the syndicated 15  those two periods.
16  exclusivity fee paid. 16 Q. Okay. And then they seem to start
17 Q. Okay. And then I'd like you to 17  carrying it again in 2005-1?
18  describe the next set of columns here, which have | 18 A, Thatis correct, all the way through
19 aseries of letters up at the top and letters and 19 2007-2, which is, at the time of this period -- at
20  columns going down. It might be easier if you 20  the time of this report, was the most recent data
21  describe that, then. 21  onthe system.
Q. Okay. Andnow, if we look at the
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1 column next to CKSH, we see DWBZ. 1  threshold of gross receipts, there's a certain
2 A.  Yes. 2 amount of gross receipts, it is required to fill
3 Q. What is that? 3 out the statement of account form appropriate for
4 A. When a station is preceded, in this 4 that gross receipts amount. And these are all
5 case, with a D -- any time in the CD index, it 5  over the threshold of Form 3 for the -- for the
6 starts with a D, it means it's the digital -- WBZ 6 Form 3 form.
7 digital. 7 Q. Okay. I'dlike you to take a look
8 And you can see that in 1987, it 8  atthe one marked MAG100, which is about two pages
9  wasn't carried, because digital didn't exist then. 9 in ¢
10  Butifyou look down to 2006-1, you can see that | 10 A.  Yeah
11 that digital station is reported as local with an 11 Q. Do you see that?
12 L. That's the first -- that's when this system 12 A.  Yes,Ido.
13  added DWBZ or a digital version - a digital -- 13 Q. Okay. Now, if I look across, CKSH
14 WBZ digital -- 14  isthere as a signal that's carried in 1987. It
15 Q. Okay. 15  appears to not have been carried in 1987-2; is
16 A.  --to the carriage. 16  that correct? :
17 Q. And if we go over a little further 17 A. That appears to be the case, yes.
18  here, we can get to W -- it looks like -- BPX. 18 Q. Allright. It's carried fora
19 A. Yes. 19  while. Itlooks like it's dropped again for an
20 Q. Okay. And that has an L. 20  accounting period in 1992-1. And then it's
21 What does that tell us? 21  carried - and I want you to go down to about
22 A. Thatit's carried on a local basis. 22 2002-2, and there's an X.
Page 230 Page 232 |
1 Q. Andso were - and so it was carried 1 A, Yes.
2 onalocal basis basically continuously throughout 2 Q. Can you explain what that is,
3 this period; is that correct? 3  please?
4 A. That's correct. 4 A. Yes. An X in the basis -- when
5 Q. And then we can see - as we look 5  we -- when we talk about the basis of carriage,
6  across here, we can see a pattern of carriage 6  when -- when there is an X, it means that that
7  where signals were added. Like later, WMFP was | 7  particular television station was carried on a
8  added at some point; is that correct? 8  distant basis to only a portion of a cable
9 A. Thatis correct. 9  systems' subscribers.
10 Q. Okay. Now, this does not tell us 10 Q. Okay. And then let me ask you to
11  what form the system is; is that correct? 11  look over at the WPIX column. That's a distant ;
12 A. No, it doesn't -- 12 signal. i
13 Q. Okay. 13 A. Okay.
14 A. --but the fact that - I mean, just 14 Q. Do you seeit?
15 looking at the data, I can tell you it's a Form 3. 15 A, Yes.
16 Butit doesn't actually say that on the -- on the 16 Q. And it stops in about 1997-1.
17  report. 17 Does that look right?
18 Q. Okay. How canyou tell thatit'sa 18 A. Yes, that looks right.
19 Form3? 19 Q. And this doesn't tell us why it was
20 A.  Well, it -- you can tell it by 20  dropped, right?
21  the -- the gross receipts. 21 A. No, it does not.
22 Basically, if a system has a certain 22 Q. Okay Undcr your fee allocatlon
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the Canadlan category go down’?
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1 protocols, going back to -- where WPIX is dropped, 1 A, Yes.
2 would WPIX receive any royalties for the year in 2 Q. Okay. Now, let me find one more
3 which it is not present on this form? 3 here -- actually, I have two more. Iwant to look
4 A. No, it does not. 4 at Ohio B620, OHB620.
5 Q. Okay. So if a cable system drops a 5 Can you find that one, please?
6  station, do your fee allocation methods allocate 6 A. Okay.
7  any royalties to them? 7 Q. Allright. Andhere, thisisa
8 A. No. 8  system that tracks two Canadian distant signals,
9 Q. Okay. If they add it later, again, 9 CBET and CBMT?
10  for the year in which it's added, do your fee 10 A.  Correct.
11  allocation methods allocate royalties to it? 11 Q. And it looks like it carries CBET
12 A.  Yes. SoifI--well, ifI -if1 12 from 1987 through 1999-1; is that correct?
13  understand the question correctly, you're saying 13 A, Yes.
14  thatif -- if a cable system adds a distant 14 Q. Okay. And then it dropped CBET and
15  station, would our protocol allocate fees 15 switched to carrying CBMT; is that correct?
16 generated to that distant station? The answer is 16 A. Yes.
17  yes. 17 Q. And then, a few years later, it
18 Q. Okay. So as cable systems add and 18  dropped CBMT and switched back to CBET.
19  drop -- and these forms show us that they do, 19 Is that how to read this?
20  correct? 20 A. That's what the data says, yes.
21 A.  (No audible response.) 21 Q. Now, this form itself does not tell
22 Q. --asthey add and drop, do your fee 22 us why they chose one signal over another or why
Page 234 Page 236 |
1  allocation protocols reflect the additions and 1  they switched and went back; is that correct?
2 drops by allocating or not allocating royalties to 2 A. No.
3  those systems -- to those signals? 3 Q. And is that information on the
4 A. Yeah, we only allocate to reported 4  statement of account?
5  distant stations. 5 A. No.
6 Q. Okay.-So if we look at the 6 Q. TI'dlike to go -- on this form, go
7  royalties that are paid for Canadian distant 7 up a little bit to the period of time -- it looks
8  signals in these reports of yours, every time a 8  like 1990-1 where CBET turns from distant D to
9  signal is added, presumably, the amount of 9 localL.
10 royalties goes up in the category of Canadian 10 Do you see that?
11  distant signals? 11 A.  (No audible response.)
12 A. Aslong asit's over the minimum fee | 12 Q. Does this form tell us why that
13  threshold, yes. 13  happened?
14 If they add a station and if they 14 A. No.
15 add a network station and it's not subject to the | 15 Q. Does it have anything to do with the
16  3.75 fee, the royalty amount would be the same. | 16  size of the system?
17 Q. Okay. But when they add a Canadian | 17 A, No. Itlooks like it was
18  signal, does it -- does the Canadian category go | 18  approved -- the threshold was -- it could be. It
19  up? 19 may have dropped from a Form 3 to a Form 2. I'm
20 A.  Yes, it does. 20  trying to remember. I think it was 292,000 at
21 Q. Ifthey drop a Canadian signal, does 21  that point. So it conld have dropped to a Form 2.

Q So it nught have been dropped down
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. Page 237 Page 239
1  toaForm 2 system? 1 Can you tell us what that is?
2 A. For that period, yeah -- 2 A. TImsormry. Ask that question again.
3 Q. Okay. 3 Q. Sure.
4 A. - which would be -- which would 4 Under OHB620, there's something in
5  explain whyit'san L and nota D. 5  parentheses.
6 Q. And then, later, in 1992, it looks 6 Can you read that one?
7 like the royalties go up a lot. It's a little 7 A, Oh, OH -- yes, OHF400.
8  hard for me to read the number. 8 Q. OHF400?
9 A. Yeah, they do. They go up 9 A. Yeah. What happens is -- that's a
10  definitely over the Form 3 threshold again. 10  cross -- that's a cable data cross-reference. |
11 Q. Okay. So at that point, they switch 11  What happens sometimes is systems will merge or a
12  to a Form 3 and they reported the signal as 12  cable owner will acquire another cable system
13 distant again; is that correct? 13  that's adjacent to their system -- to their other
14 A. Correct. 14  system, and they now combine the two and file a
15 Q. Okay. In the Form 3 data that we 15 consolidated statement of account.
16 use, the carriage data that you report, that -- 16 1 think under -- especially if
17  your Appendix B, would CBET be included -- would | 17  they're contiguous, they have to file under one
18 the royalty paid for CBET be included during the 18  statement of account.
19 period when the system was a Form 27 19 Q. Okay. So in this particular case,
20 A. No. 20 the data stops at 2004-2?
21 Q. Okay. Soifthe system changes its 21 A. Correct.
22  form, your protocols also reflect how much 22 Q. Andbased on this cross-reference,
Page 238 Page 240 |
1  royalties are paid by not allocating royalties to 1 there's an assumption here that this system merged |
2 the local signals? 2 with another system?
3 A. Right. Well, Exhibit B is form 3 A. Yeah. Where -- where the filing
4  specific. This Exhibit B is only for Form 3s. So 4  data stops, it gives you the reference that this
5  ifit switched to a Form 2 or if the gross 5  system is now part of OH400.
6  receipts fell below that Form 3 threshold, by 6 Q. Allright. Thank you.
7  definition, it would not be included in -- in the 7 Okay. Give me one second,
8  station summaries for Form 3 systems. 8  Ms. Martin,
9 Q. Okay. And Form 3 systems do make up 9 (Pause.)
10 the bulk of the royalties; is that correct? 10 BY MR. COSENTINO:
11 A.  Yes, they do. 11 Q. Ijusthave a quick question for you
12 Q. Do you have an estimate during this 12  about Exhibit SP 8.
13  period of time? 13 With Mr. Olaniran, you went through
14 A. 1think they're about 97 percent, 14  what the columns are on this, but can you clarify
15 96 -- 96 percent -- 15 for what me what is included, what set of data you
16 Q. Ofall royalties? 16 looked at to generate this entire report or what ‘
17 A. --ofall royalties. 17  the criteria were for systems that appear on this
18 Q. Okay. Thank you. 18  report?
19 Another question on this is -- this 19 A. Right. Systems -- I believe this
20  might be a bad example because it's hard toread, | 20  was systems that carried -- let me see here. Let
21  but under OHB620, there's something in 21  me just look at it for a minute.

parentheses.

(Pause.)
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Page 243 1

1 THE WITNESS: Okay. Form 3, cable 1 Janice de Freitas is the Canadian witness, and
2 systems between 1998-1 and 2003-2 that carrieda | 2 she's not here. She'll be over -- she wasn't
3 Canadian station on a distant basis. 3 prepared to be here this afternoon. She was
4 BY MR. COSENTINO: 4 expected to be starting first thing in the
5 Q. Anddid you list every signal that 5  morning, )
6  was carried by those systems or every distant 6 CHIEF JUDGE SLEDGE: Anything else |
7  signal, or what was -- because I see there are 7 to be presented this afternoon?
8  some non-Canadian signals in this. 8 We'll recess until 9:30 in the
9 A.  Yes. It -italso--itdid 9 morning.
10 include other distant stations that were being 10 (Whereupon, at 4:18 p.m., the
11  reported, apparently, it looks like. 11  hearing was adjourned, to reconvene on Friday,
12 Q. Do you know if there were any 12 June 12,2009, at 9:30 a.m.)
13  criteria on those other than that they were 13
14  distant or how they were selected? 14
15 A. Idon't--Idon't remember. I 15
16  think it was essentially for all -- the distant 16
17  carriage for any system that the Canadians listed 17
18  asadistant station. That's my recollection. 18
19 Q. Okay. 19
20 (Pause.) 20
21 MR. COSENTINO: Ms. Martin, I have 21
22 o other questions for you. Thank you. 22
Page 242 Page 2443
1 CHIEF JUDGE SLEDGE: Anyredirect? | 1 CERTIFICATE OF CERTIFIED COURT REPORTER
2 MR. OLANIRAN: No redirect, 2 I, CINDY L. SEBO, Certified Court
3 Your Honor. 3 Reporter, do hereby certify that the testimony
4 CHIEF JUDGE SLEDGE: Any questions 4 that appears in the foregoing transcript is the
5  from the Bench? 5  testimony of said witnesses, were taken by me in
6 JUDGE WISNIEWSKI: Ms. Martin, is it 6  shorthand and thereafter reduced to computerized
7  fair to say that what you're attempting to do with ' 7  transcription by me or under my direction; that
8  your methodology here is to match particular 8  said transcript is a true record of the testimony
9  distant signals to particular royalties using the 9  given by said witnesses; do hereby certify that
10 DSE as a bridge? 10  the foregoing transcript is a true and correct
11 THE WITNESS: Yes, that is the 11  record of the statements of counsel; that I am
12  mechanism that we -- that -- the tool that we use. 12 neither counsel for, related to, nor am employed
13 It's --it's the only consistently available piece 13  byany of the parties to the action; and further,
14 of information to allocate the royaities paid in 14  thatIam not a relative or employee of any
15 back to the distant stations reported. 15  attorney or counsel employed by the parties
16 JUDGE WISNIEWSKI: Thank you. 16  thereto, nor financially or otherwise interested
17 * (Pause.) 17  in the outcome of the action.
18 CHIEF JUDGE SLEDGE: All right. 18
19  Thank you, ma'am. 19
20 Do you want to begin with 20
21  Janice de Freitas? 21 Cindy L. Sebo
22 MR. SATTERFIELD Su‘ 22 Certlﬁed Court Reporter
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Z Page 41
i 1 with.
2 I want to clarify on the record that
3 the parties in this proceeding are adopting that
4 framework by stipulation, and that is the
5 framework under which we are operating here as a
6 result of the stipulation, not as a result of any
7 determination by the Judges.
38 MR. GARRETT: Yes, Your Honors. If
9 I understand your questions correctly, we have
10 adopted the PhaSe_I—Phase 1T framework. We have
11 reached a settlement on most, but not all, of the
12 Phase I issues. We have not addressed the
13 Phase II issues.
14 It is possible that within the
15 Phase I categories, there may be, down the road,
16 Phase II disputes. Oﬁr settlement does not
17 address that. It simply addresses the issue of --
18 of Phase I.
19 CHIEF JUDGE SLEDGE: And implicit in
20 that statement is the stipulation that the parties
21 are adopting the categories of Phase I that have
22 never been determined by any regulatory group, but
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have been informally adopted by the parties in
these distribution p;oceedings. And those
categories are what you're relying on in your
Phase I proceedings?

MR. GARRETT: Your Honor, I believe
the answer to that is yes as well.

And I will just say, by way of
history, there was a point, I believe it was in
the 1983 litigated proceediné, where all the
parties had agreed upon the definitions of the
categories.

I believe that the Copyright Royalty
Tribunal in that case had accepted that as the --
as the definition of the various categories, and
we have used it consistently since then.

CHIEF JUDGE SLEDGE: And "accepted”
is an important word, not made any finding, not
adopted it, but accepted it I think is an
important concept there.

MR. GARRETT: Yes, Your Honor. I
think that's right. That is an issue that -- that

the Judges can certainly look at if they so

(866) 448-DEPO
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value the programming on our signal, yes.

We rely onh their actions for how

they value -- whether or not they valued us enough
to carry us, because that's -- that's actual
behavior.

JUDGE ROBERTS: We'll hear that.
All right.

CHIEF JQDGE SLEDGE: Let me get that
preliminary matter simply addressed with
Mr. Garrett concluded.

Is it stipulated in this proceeding
by the Canadian Claimants that the framework of
using Phase I and Phase IT is the proper framework
for this proceeding?

MR. SATTERFIELD: Yes, from the
stanqpoint that this is a Phase -- this is the
Phase I proceeding.

CHIEF JUDGE SLEDGE: Well, it's
been -- you call it a Phase I proceeding, but
you're -- in reaching that conclusion, you're
adopting that framework of using Phase I and

Phase II for distributions?

(866) 448-DEPO
www.CapitalRepor tingCompany.com ©2009



Capital Reporting Company

N

10

11

12

13

14

16

17

18

19

20

21

22

Page 66

MR. SATTERFIELD: Correct. From the
standpoint that the other gféups have represented
that they have the authority to -~ to settle
amongst themselves and to enter into a proceeding
with us.

CHIEF JUDGE SLEDGE: All right. And
you implicitly, by making that statement, are
adopting the categories that the parties have
historically adopted for Phase I?

MR. SATTERFIELD: For this
proceeding, yes.

‘ CHIEF JUDGE SLEDGE: Thank you, sir.

MR. SATTERFIELD: Thank you.

CHIEF JUDGE SLEDGE: All right.

Ms. Kessler?
Good morning.

MR. OLANIRAN: Good morning,

Your Honor. My name is Greg Olaniran. I'm

counsel for Prbgram Suppliers, and we are a member
of the Settling Parties.
CHIEF JUDGE SLEDGE: Spell your last

name.
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CROWELL & MORING
10Q1 PENNSYLVARNIA AVENUE, N.W.
WASHINGTON, D.C. 20004-2595

(202} s24-2500
CABLE: CROMOR

FACSIMILE (RAPICOM) 202-628-B(18 SUITE 1200
W. U. I. UNTERNATIONAL! 84344 2010 MAIN STREEZT
JOHN |, STEWART, JR. W. U. (DOMESTIC) 88.2448 IRVINE, CALIFORNIA 027147217
(202) s24-2685 (7141 283.8400

FACSIMILE (714) 263.841¢

DENNING HOUSE
90 CHANCERY LANE
LONDON we2a 120
February 23, 1'.996 44714130011
: FACSIMILE 447 1-413-0333

GENERAL COUNSER
sl OF COPYRIGHT .
Marybeth Peters, Register
U.S. Copyright Office FEB 23 199
James Madison Memorial Building
101 Independence Avenue, S.E. RE CE v E D
Room 403

Washington, D.C. 20540

Re: 1990-1992 Cable Royalty Distribution Proceeding
: Docket No. 94-3 CARP-90-92CD

Dear Ms. Peters:

Enclosed for filing on behalf of all Phase I parties are an original and five
copies of a "Stipulation of the Parties on the Issues of Program Categorization and
Scope of Claims" in the above-captioned proceeding.

Should you have any questions, please feel free to contact me.

Very truly yours,

John I. Stewart, er.
Enclosures

cc: Service List



Before the
COPYRIGHT ARBITRATION ROYALTY PANEL
LIBRARY OF CONGRESS
Washington, D.C. 20024

In the Matter of:

1990-1992 Cable Royalty
Distribution Proceeding

Docket No. 94-3, CARP CD 90-92

N Nt e’ e e e

STIPULATION OF THE PARTIES ON THE ISSUES OF
_PROGRAM CATEGORIZATION AND SCOPE OF CLAIMS

The undersigned parties, representing all Phase I parties to the 1990-1992
cable royalty funds, file this stipulation with respect to an issue they believe has

been raised by the Panel in questions to various witnesses testifying on behalf of

the Devotional Claimants and others. The issue concerns the extent to which (

Phase I claims are being prosecuted by fewer than all of the claimants whose
programs are included within the Phase I program category.

Since the first cable royalty distribution, coverix;g 1978, the Copyright
Royalty Tribunal divided its royalty distribution cases into Phase I and Phase II
proceedings. In Phase I, the Tribunal allocated the entire royalty fund among
broadly defined Phase I program categories. In Phase II, to the extent necessary,
the Tribunal resolved disputes among different claimants or groups of claimants
within a single Phase I category as to the internal division of the category's Phase
I allocation.

The Phase I categories themselves developed over the course of the first five

years of Tribunal proceedings. In response to requests by various parties for



rulings on close or disputed questions about particular programs, the Tribunal
refined the category definitions through declaratory rulings and rulings published

as part of its final determinations. See, e.g., 1984 Cable Rovalty Distribution

Proceeding, 52 Fed. Reg. 8408, 8416 (Mar. 17, 1987); Advisory Opinion, Docket No.
CRT 85-4 84 CD (May 16, 1986). For the 1990-1992 proceeding, the parties
stipulate that the following Phase I category definitions, based on these prior
Tribunal rulings, should apply:

Phase I Cat iti

"Program Suppliers." Syndicated series, specials and movies, other than
Devotional Claimants programs as defined below. Syndicated series and specials
are defined as including (1) programs licensed to and broadcast by at least one
U.S. commercial television station during the calendar year in question, (2)
programs produced by or for a broadcast station that are broadcast by two or more
U.S. television stations during the calendar year in question, and (3) programs
produced by or for a U.S. commercial television station that are comprised
predominantly of syndicated elements, such as music video shows, cartoon shows,
"PM Magazine," and locally hosted movie shows.

"Joint Sports." Live telecasts of professional and college team sports broadcast by
U.S. and Canadian television stations, except for programs coming within the
Canadian Claimants category as defined below.

"Commercial Television." Programs produced by or for a U.S. commercial
television station and broadcast only by that one station during the calendar year
in question and not coming within the exception described in subpart 3) of the
"Program Suppliers" definition.

"Public Broadcasting." All programs broadcast on U.S. noncommercial educational
television stations.

"Devotional Claimants," Syndicated programs of a primarily religious theme, not
limited to those produced by or for religious institutions.

"Canadian Claimants." All programs broadcast on Canadian television stations,

except (1) live telecasts of Major League Baseball, National Hockey League, and
U.S. college team sports, and (2) other programs owned by U. S. copyright owners.

-92.



These categories are intended to cover all non-network television programs
on all stations retransmitted as distant signals by U.S. cable systems during 1990-
1992, on a mutually exclusive basis. The six categories are represented in the
Phase I proceedings, respectively, by the undersigned parties. Some of those
categories are principally represented by trade associations or other pre-existing
entities, while others are represented by ad hoc groups of claimants within the
category which have joined together for the purpose of the Phase I hearing. In
either case, the relationships between the claimants and the Phase I
representatives are a matter of private agreement and are not at issue in this
Phase I proceeding. In all cases, the Phase I representatives are seeking a Phase

I royalty allocation for all programs within the category.

The final distribution of royalties to individual claimants whose programs ((

are within each category will follow either a settlement among all claimants
within t_he category or the resolution of any disputes through a separate Phase II
proceeding. The extent to which the particular Phase I party actually represents
the ultimate interests of each and every claimant within the category has
historically been addressed, if necessary, in Phase II.

A related issue is the extent to which timely claims were filed with the
Copyright Office for all programs contained within each Phase I category. If the
owner of a program that fits within one of the Phase I categories fails to file a

claim, it might be argued that the Phase I allocation to the category should



somehow be proportionally diminished. This so-called "unclaimed funds" issue,
however, was resolved by the Tribunal in the course of its 1978 proceeding., The
Tribunal determined that, for Phase I purposes, it should treat each category as if

claims had been filed for all included programs. 1978 Cable Royalty Distribution

Determination, 45 Fed. Reg. 63026, 63042 (Sept. 23, 1980).

The parties stipulate that the Panel should apply the same approach in this
proceeding as the Tribunal did in the past, and should allocate all royalties among
the six Phase I categories on the basis of all retransmitted programs coming
within the respective definitions of those categories.

- The parties would be pleased to discuss any aspect of this Stipulation with

the miembers of the Panel at the Panel's convenience.

Respectfully submitted,

PROGRAM SUPPLIERS

By:

Dennis Lane

John M. Collins

John E. McCaffrey
Morrison & Hecker, LLP
Suite 800

1150 Eighteenth Street, N.W.
Washington, D.C. 20036
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R{)bert Alan Garrett
David P. Gersch
Kathleen A. Behan
Peter G. Neiman
Arndld & Porter
556 Twelfth Street, N.W.
Washington, D.C. 20004-1202

NATIONAL ASSOCIATION OF
BROADCASTERS

hn I. Stewart Jr
acqueline E. Hand
Jessica R. Herrera
Crowell & Maring
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2595

PUBLIC BROADCASTING SERVICE

By: M@a@&/
Timothy C. Hestér

Michele J. Woods
Covington & Burling
P.O. Box 7566
1201 Pennsylvania Avenue, N.-W.
Washington, D.C. 20044-7566



February 23, 1996

DEVOTIONAL CLAIMANTS

MY

George R. Grange, I1 &n
Richard M. Campanelli
Jane Allison Austin
Gammon & Grange, P.C.
Seventh Floor
8280 Greensboro Drive
MecLean, VA 22102-3807

=Wy SECVY

Clifford M.-Hayrington
Barry H. Gottfried
Heidi Atassi Gaffney

' Fisher, Wayland, Cooper, Leader &

Zaragoza, LLP

Suite 400

2001 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1851

S A'\o“ \A 7 M \ \g\n/h_‘—g‘\ .m
John H. Midlen, Jr.

John H. Midlen, Jr., Chartered

3238 Prospect Street, N.-W.

Washington, D.C. 20007-3214

CANADIAN CLAIMANTS

By: (s M It

L. Kendall Satterfidld

Victor J. Cosentino
Finkelstein, Thampson & Loughran
Suite 304
2828 Pennsylvania Avenue, N.-W.
Washington, D.C. 20007




SERVICE LIST

Clifford M. Harrington
*Barry H. Gottfried
Figher, Wayland, Cooper, Leader
& Zaragoza, LLP
2001 Pennsylvania Avenue, N.W., Ste. 400
Washington, D.C. 20006-1851

*],, Kendall Satterfield

Finkelstein, Thompson & Loughran
9828 Pennsylvania Avenue, N.W.
Washington, D.C. 20007

Benjamin F. P. Ivins

National Association of Broadcasters
1771 N Street, N.W.

Washington, D.C. 20036

John H. Midlen, Jr.

Law Offices of John H. Midlen, Jr.
3238 Prospect Street, N.W.
Washington, D.C. 20007-3214

Thomas J. Ostertag

General Counsel

Office of the Commissioner of Baseball
850 Park Avenue, 17th Floor

New York, NY 10022

Judith Jurin Semo

Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
Washington,D.C. 20004

Arnold P. Lutzker
Keith A. Barritt

Fish & Richardson, P.C.
601 13th Street, N.W.
Washington, D.C 20005
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*Dennis Lane

Morrison & Hecker

1150 18th Street, N.W., Suite 800
Washington, D.C. 20036 3815

*Robert Alan Garrett

Arnold & Porter

555 Twelfth Street, N.W.
Washington, D.C. 20004-1202

*Timothy Hester

Michele J. Woods

Covingion & Burling

1201 Pennsylvania Avenue, N.W.
P. O. Box 7566

Washington, D.C. 20044-7566

George R. Grange, II
Richard M. Campanelli
Gammon & Grange, PC

8280 Greensboro Drive, 7th Floor ( ;

McLean, VA 22102-3807

Philip R. Hochberg

Baraff, Koerner, Olender & Hochberg
Three Bethesda Metro Ctr., Ste. 640
Bethesda, MD 20814-5330

Paula A. Jameson

Gary P. Poon

Public Broadcasting Service
1320 Braddock Place
Alexandria, VA 22314

Erica Redler

Canadian Broadcasting Corp.
P.O. Box 8478

Ottawa, Ontario K1G 3J5



EXHIBIT NUMBER
204



Before the
COPYRIGHT ROYALTY JUDGES

Washington, D.C.
)
In the Matter of )
) Docket No. 2008-2 CRB CD 2000-2003
Distribution of the 2000, 2001, 2002 ) (Phase IT)
and 2003 Cable Royalty Funds )
)

STIPULATION BETWEEN PHASFE I REPRESENTATIVES OF THE JOINT SPORTS
CATEGORY AND CANADIAN CLAIMANTS CATEGORY

The undersigned Phase I representatives of Canadian Claimants and Joint Sports
Claimants (collectively, “Phase I Parties”) hereby stipulate and agree to the following:

1. Indetermining the allocation of Phase I funds and litigating the proper allocation of
Phase I shares among the various claimant groups in Phase I of this proceeding, the Phase
I Parties relied upon the attached stipulation (“Stipulation™) to define the Phase I program
categories. .

2. Consistent with that Stipulation, the following programs come within the Phase I
Canadian Claimants Group category: Canadian Broadcasting Corporation’s telecasts of

the 2002 World Cup and World Cup Highlights.



Respectfully submitted,

JOINT SPORTS CLAIMANTS

S op 2P o

Robgrt/Alan Garrett
7 Bar No. 239681

Stephen K. Marsh

D.C. Bar No. 470365
ARNOLD & PORTERLLP
555 Twelfth Street, N.W,
Washington, D.C. 20004-1206
Telephone: (202) 942-5000
Fax: (202) 942-5999
robert.garrett@aporter.com
stephen.marsh@aporter.com

September 24, 2012

CANADIAN CLAIMANTS
GROUP

S /WW

L. Kendall Satterfield

D.C. Bar No. 393953
FINKELSTEIN THOMPSON LLP
1077 30th Street NW
Washington, DC 20007
Telephone: (202) 337-8000
Fax: (202) 337-8090
ksatterfield@finkelsteinthompson.com




CROWELL & MORING
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WASHINGTON, D.C. 20004-2595"

(202) gz4-2500
CABLE: CROMOR

- FACSIMILE (RAPICOM) 202-628-B118 SUITE 1200
W. U. I UINTERNATIONAL) 64344 2010 MAIN STREET
JoHn |, STEWART, JR. W. U. (DOMESTIC) 0-2448 IRVINE, CALIFORNIA 027 (47217
(2O2) 624-26885 : 1714) 283.a400

FACSIMILE (714) 263.84 14
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DENNING HOUSE
90 CHANCERY LANE
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) FACSIMILE 44-7 {-4(3-0333

GENERAL COUNSEL

BY HAND DELIVERY OF COPYRIGHT

Marybeth Peters, Register

U.S. Copyright Office FEB 23 1996
James Madison Memorial Building

101 Independence Avenue, S.E. RECEIVED
Room 403

Washington, D.C. 20540

Re:  1990-1992 Cable Royalty Distribution Proceeding
Docket No. 94-3 CARP-90-92CD

Dear Ms. Peters:

Enclosed for filing on behalf of all Phase I parties are an original and five
copies of a "Stipulation of the Parties on the Issues of Program Categorization and
Scope of Claims" in the above-captioned proceeding. :

Should you have any questions, please feel free to contact me.

Very truly yours, |

John I. Stewart, 'Jr.
Enclosures

cc: Service List



Before the
COPYRIGHT ARBITRATION ROYALTY PANEL
LIBRARY OF CONGRESS
Washington, D.C. 20024

In the Matter of:

1990-1992 Cable Royalty
Distribution Proceeding

Docket No. 94-3, CARP CD 90-92

STIPULATION OF TI-IE PARTIES ON THE ISSUES OF
PROGRAM CATEGORIZATION AND SCOPE OF CLAIMS

The undersigned parties, representing all Phase I parties to the 1990-1992
cable royalty funds, file this stipulation with respect to an issue they believe has
been raised by the Panel in questions to various witnesses testifying on behalf of
the Devotional Claimants and others. The issue concerns the extent to which _
Phase I claims are being proseéuted by fewer than all of the claimants whose
programs are included within the Phase I program category.

' Since fhe first cable royalty distribution, coveripg 1978, the Copyright
Royalty Tribunal divided its royaltjr distribution cases into Phase I and Phase IT
proceedings. In Phase I, the Tribunal allocated the entire royalty fund among
broadly defined Phase I program categories. In Phase II, to the extent necessary,
the Tribunal resolved disputes among different claimants iﬁ' groups of claimants
within a single Phase I category as to the internal division of the category's Phase
I aﬂocation. |

The Phase I categories themselves developed over the course of the first five

years of Tribunal proceedings. In response to requests by various parties for



rulings on close or disputed questions about particular programs, the Tribunal

refined the category definitions through declaratory rulings and rulings published

‘as part of its final determinations. See, e.g., 1984 Cable Rovalty Distribution

Proceeding, 52 Fed. Reg. 8408, 8416 (Mar. 17, 1987); Advisory Opinion, Docket No.
CRT 85-4 84 CD (May 16, 1986). For the 1990-1992 proceeding, the parties.
stipulate that the following Phase I category definitions, based on these prior

Tribunal rulings, should apply:

Phase I Program Category Definitions

"Program Suppliers." Syndicated series, specials and movies, other than
Devotional Claimants programs as defined below. Syndicated series and specials
are defined as including (1) programs licensed to and broadcast by at least one
U.S. commercial television station during the calendar year in question, (2)
programs produced by or for a broadcast station that are broadcast by two or more
U.S. television stations during the calendar year in question, and (3) programs
produced by or for a U.S. commercial television station that are comprised
predominantly of syndicated elements, such as music video shows, cartoon shows,
"PM Magazine," and locally hosted movie shows. '

"Joint Sports." Live telecasts of professional and college team sports broadcast by
U.S. and Canadian television stations, except for programs coming within the
Canadian Claimants category as defined below.

"Commercial Television." Programs produced by or for a U.S. commercial
television station and broadcast only by that one station during the calendar year
in question and not coming within the exception described in subpart 3) of the
"Program Suppliers" definition.

"Public Broadcasting." All programs broadcast on U.S. noncommercial educational
television stations.

"Devotional Claimants." Syndicated programs of a primarily religious theme, not
limited to those produced by or for religious institutions.

"Canadian Claimants." All programs broadcast on Canadian television stations,

except (1) live telecasts of Major League Baseball, National Hockey League, and
U.8. college team sports, and (2) other programs owned by U. S. copyright owners.

a4



These categories are intended to cover all non-network television programs
on all stations retransmitted as distant signals by U.S. cable systems during 1990-
1992, on a mutually exclusive basis. The six categories are represented in the
Phase I proceedings, respectively, by the undersigned parties. Some of those
categories are principally represented by trade associations or other pre-existing
entities, while others are represented by ad hoc groups of claimants within the
category which have joined together for the purpose of the Phase I hearing. In
either case, the relationships between the claimants and the Phase I
representatives are a matter of private agreement and are not at issue in this
Phase I proceeding. In all cases, the Phase I representatives are seeking a Phase
I royalty allocation for all programs within the category.

The final distribution of royalties to individual claimants whose programs
are within each category will follow either a settlement among all claimants
w1th1n the category or the resolution of any disputes through a separate Phase IT
proceeding. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>