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INTRODUCTORY MEMORANDUM TO THE  
WRITTEN REBUTTAL STATEMENT OF PANDORA MEDIA, INC. 

 
 Pandora Media, Inc. (“Pandora”) hereby presents its written rebuttal statement to the 

Copyright Royalty Judges pursuant to 37 C.F.R. § 351.11.  Pandora’s rebuttal statement includes 

the written rebuttal testimony of Mr. Michael Herring, Professor Michael L. Katz, and Professor 

Mark Zmijewski and the rebuttal exhibits submitted herewith.1 

INTRODUCTORY STATEMENT 
 

The contrast between the rates and terms proposed by Pandora for the compulsory license 

for making and distributing phonorecords (the “section 115 license”) during the 2018-2022 

license period and those proposed by the National Music Publishers’ Association (“NMPA”) and 

the Nashville Songwriters Association International (“NSAI,” and together with NMPA, the 

“Copyright Owners”) could hardly be more stark.  For its part, Pandora has proposed to continue 

the existing rates and terms of the section 115 license, subject to modest adjustments to the 

                                                 
1 Professor Zmijewski’s written rebuttal testimony is jointly offered by Pandora, Google Inc. 
(“Google”), Spotify USA Inc. (“Spotify”), and Amazon Digital Services, LLC (“Amazon”).  A 
copy of his expert report is submitted as part of Spotify’s Written Rebuttal Statement and 
incorporated by reference herein. 
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definition of the revenue pool to which the “percentage of revenue” rate prong would apply and 

to the elimination of the mechanical rights-only “floor fee” that applies to services operating 

under Subpart B.  Spotify, Google, and Amazon similarly have proposed a continuation of the 

existing rates and terms, subject to the modest modifications each has proposed. 

The Copyright Owners, on the other hand, have proposed both radical changes to the rate 

structure of the section 115 license and staggering rate increases.  The Copyright Owners 

propose to:  (a) eliminate the “all in” rate structure of the section 115 license that takes account 

of the performance royalties that are paid by the same licensees to the same rightsholders for the 

same uses of the same music; (b) apply a “per play” minimum rate to all streams made by 

interactive streaming services; and (c) collapse the ten different rate categories under Subparts B 

and C of the current rates and terms for the section 115 license that facilitate a variety of business 

models into a single category that would not.2  Adopting the Copyright Owners’ proposal would 

halt the development of the market for interactive streaming in its tracks. 

As Pandora’s expert witnesses explain, under the existing rates and terms for the section 

115 license, overall consumption of music is increasing, the annual growth in the Copyright 

Owners’ revenues from streaming services is  in the 

Copyright Owners’ revenues from the sale of recorded music, and more musical works are being 

created and made available for licensing than ever before.  Indeed, were one to apply the section 

801(b) factors that govern rate-setting here in a backward-looking examination of the industry’s 

performance during the 2013-2017 rate period, the principal shortcoming of the existing rates 

                                                 
2 Apple Inc. has proposed a similar radical change to the rate structure, albeit with a rate level 
lower than the one proposed by the Copyright Owners and a separate rate for locker services. 
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and terms is that no standalone streaming service has been able to attain sustained profitability 

during the current rate period. 

Notwithstanding the absence of profitable interactive streaming services today, Pandora 

made the decision to transform its service and enter the market for interactive streaming based on 

the belief that, if the current section 115 license rates and terms were continued, it could develop 

sustainable interactive tiers of service that will expand the market for interactive streaming, 

increase the royalties it pays to music publishers, songwriters, and record labels, and eventually 

become profitable.  The decision entails both significant cost and significant risk:  Pandora has 

invested over $100 million to date in connection with this initiative and, even under its own 

proposal, Pandora  

 

. 

As Michael Herring, Pandora’s President and Chief Financial Officer, explains, if the 

Copyright Owners’ rate proposal were adopted, there would be no reward for this investment at 

all.  Holding projected usage and subscriber growth constant, Pandora’s mechanical royalty 

obligations would be  higher under the Copyright Owners’ proposal than under 

current rates and terms,3 and Pandora would  

.  Making matters worse, if the Copyright Owners’ proposal to 

radically restructure and dramatically increase royalty rates were adopted, Pandora could never 

achieve the growth it projects it would achieve under a continuation of existing rates and terms, 

                                                 
3 Other services would suffer comparable increases.  As Professor Katz explains, the Copyright 
Owners’ proposal would set royalties at the greater of a per-play rate equal to approximately 

 the 2015 effective per-play rate and a per-user rate more than  the 2015 
effective per-user rate. 
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as Pandora would have less money available to invest in marketing and product development, 

and would likely need to raise prices or cap listening, all of which would limit demand for its 

products. 

The consequences for Pandora Plus and other “limited offerings” that are offered 

pursuant to Subpart C of the existing regulations are particularly dire.  Because the Copyright 

Owners propose to eliminate the separate rate structure available for limited offerings and charge 

the same sharply elevated rates to mid-price services with limited interactivity as charged to 

premium services with full on-demand functionality, Pandora would  

 

.  In the face of such prospects, Pandora would have no 

choice but to eliminate that product and, therefore, the consumer demand Pandora sees in the 

marketplace for a mid-price radio product with limited interactive features would go untapped 

and unserved, and Pandora would lose a valuable bridge to transition consumers from its 

advertising-supported, noninteractive service to Pandora Premium, its highest-priced, fully on-

demand listening option, which generates significantly more per user in royalties for music 

rightsholders. 

The flaws in the justifications that the Copyright Owners’ witnesses offer in support of 

their rate proposal are manifest and widespread.  For example: 

 Numerous Copyright Owner witnesses complain that mechanical royalties paid by 

interactive streaming services do not offset the decline in mechanical royalties 

received from the sale of recorded music, but those same witnesses avoid 

acknowledging that interactive streaming services also pay performance royalties 

to those very same rightsholders, and  
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. 

 The principal benchmarks on which the Copyright Owners’ experts rely—

agreements between interactive streaming services and record labels—are 

distorted by the market power of the major labels and the Cournot Complements 

problem, as the Copyright Royalty Judges recognized in the Web IV proceeding.  

The Copyright Owners’ experts fail to acknowledge this defect, let alone account 

for its implications.  They simply assume those agreements are the product of an 

effectively competitive market despite the recent finding by the Copyright 

Royalty Judges that they are not. 

 The Copyright Owners’ stated concerns regarding the measurement of service 

revenues and the timing of their realization are overstated and can be addressed 

through the use of the per-subscriber minima Pandora and others have proposed to 

carry over from the current rates and terms. 

 The Copyright Owners’ proposal to collapse the ten different rate categories 

under the current Subparts B and C into a single “greater of” rate formula that 

would apply across all business models and types of services is not supported by 

sound economics.  As Professor Katz explains, different services give rise to 

different opportunity costs and face different demand conditions.  The Copyright 

Owners’ “one price fits all” approach will leave parts of the demand curve 

unserved and, therefore, untapped, failing the statutory objectives of maximizing 

the availability of music and avoiding disruption. 
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marketplace.  He explains that a “per play” structure is not well-tailored to interactive services 

such as Pandora’s, in which the majority of streams are expected to be noninteractive in nature 

(and therefore will not implicate a mechanical right) even though interactive features will be 

available when the listener is in the mood for greater control.  Moreover, given consumer 

preference for the prevailing business model for subscription streaming services of providing 

unlimited streaming for a fixed monthly fee, a “per play” rate would subject licensees to the 

challenging combination of fixed revenues and variable and unpredictable costs.  The likely 

result would be the imposition of listening caps, which in Pandora’s experience have been a 

significant impediment to user retention and subscriber growth. 

Third, drawing in part on Pandora’s direct license experience, Mr. Herring responds to 

the Copyright Owners’ proposal to change the “all in” rate structure of the section 115 license 

and eliminate the deduction for performance rights royalties paid to the same rightsholders.  Mr. 

Herring explains that mechanical rights are literally worthless to an interactive streaming service 

without the corresponding right to perform the music, and that the heightened uncertainty of total 

music licensing costs that would result from changing the “all in” rate structure would impede 

investment in digital music services and inhibit the growth of the market. 

Fourth, Mr. Herring addresses the Copyright Owners’ contentions that the supply of new 

musical works would be threatened by a continuation of current rates and terms and explains that 

there is an overwhelming supply of music available to streaming services and consumers—more 

than has ever been available before—and, from Pandora’s perspective as a leading supplier of 

access to music, no cause for concern. 

Fifth, Mr. Herring responds to the misguided suggestion that Pandora’s ownership of 

Ticketfly, an electronic ticketing platform, complicates the determination of the appropriate 
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mechanical royalties for Pandora’s interactive streaming service under a “percent of revenue” 

formula.  He explains why Ticketfly has no bearing on the rights at issue in the proceeding or the 

appropriate mechanical royalties to which Copyright Owners are entitled. 

Finally, Mr. Herring comments briefly on the problems with Copyright Owners’ proposal 

to impose a late fee on mechanical royalty payments made under the section 115 license, 

including that reliable and timely ownership information about the musical works at issue is 

often unavailable from licensors and the interest rate that the Copyright Owners have proposed is 

unduly punitive and out of step with direct-license benchmarks. 

Michael L. Katz 

 Professor Michael L. Katz, the Sarin Professor Emeritus in Strategy and Leadership at 

the University of California at Berkeley’s Haas School of Business Administration, presented 

testimony in the direct phase of this proceeding establishing the economic basis for Pandora’s 

rate proposal.  In his rebuttal testimony, Professor Katz evaluates the Copyright Owners’ rate 

proposal and the justifications presented in support thereof, focusing primarily on the expert 

reports of Professor Rysman, Professor Gans, and Dr. Eisenach that were submitted as part of the 

Copyright Owners’ written direct case.   

Professor Katz begins his testimony with an analysis of the rate structure proposed by the 

Copyright Owners, which is supported primarily by the testimony of Professor Rysman.  As 

Professor Katz explains, the complete overhaul of the rate structure proposed by the Copyright 

Owners—going from a “percentage of revenue” royalty rate with certain minimums and floors to 

the greater of a specified “per play” rate and a “per subscriber” rate—is unwarranted here, and is 

unsupported by any sound economic analysis.  Professor Katz meticulously addresses each of the 

stated concerns with the current rate structure raised by Professor Rysman and explains that, 
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when properly considered, these concerns are either already accounted for by the rate structure 

proposed by Pandora or are based on flawed economic reasoning.  Most fundamentally, the 

economic analysis put forward by Professor Rysman fails to properly account for the nature of 

the costs associated with creating and streaming musical works and for the way in which 

interactive streaming services have adopted revenue and pricing models that create value for 

consumers, the services, and Copyright Owners alike.  As Professor Katz explains, the flexibility 

to innovate afforded by the current rate structure—flexibility that would be lost should the “one 

price fits all” rate structure requested by the Copyright Owners be adopted—has allowed for the 

development of services with different product offerings and price points to attract a wide variety 

of consumers, including those who otherwise would not pay for music.  As a result, consumer 

choice is increased along with the returns to the Copyright Owners.   

With respect to the rate level sought by the Copyright Owners, Professor Katz explains 

that the supporting analyses put forth by Dr. Eisenach and Professor Gans are deeply flawed.  Dr. 

Eisenach—who uses a benchmark approach to rate-setting—relies on the royalty rates paid by 

interactive services to record labels.  These rates, as the Copyright Royalty Judges have 

previously acknowledged in the Web IV proceeding, are substantially inflated as a result of the 

exercise of market power by the record labels.  Dr. Eisenach never so much as acknowledges 

this, and certainly makes no effort to correct for it.  Dr. Eisenach then goes on to attempt to 

convert these sound recording royalty rates into what he claims are appropriate rates for musical 

works using a ratio he has purported to derive from disparate, inapposite sources.  As Professor 

Katz explains, Dr. Eisenach’s ratio approach lacks any sound foundation in economics.  Indeed, 

as Dr. Eisenach’s own analysis demonstrates, the ratio of sound recording rates to musical works 

rates varies so widely from market to market and context to context that any attempt to 
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generalize and apply some mid-range figure renders his entire approach and result unreliable.  In 

addition to this and other fundamental flaws, Dr. Eisenach, cherry-picks the data that he relies 

on, further inflating the rates he derives.     

Professor Gans, for his part, employs a Shapley value analysis to derive what he 

concludes is an appropriate rate for the rights at issue in this proceeding.  However, as Professor 

Katz explains, the theoretical model that Professor Gans uses to derive rate levels is unreliable 

and biased upwards.  Like Dr. Eisenach, Professor Gans’s analysis starts with the rates paid by 

interactive services to record labels.  Also, like Dr. Eisenach, Professor Gans makes no effort to 

address the market power problems that dramatically inflate the rates which form the foundation 

for his entire analysis.  In addition to starting with an inflated rate, the outcome of Professor 

Gans’s analysis is highly sensitive to unrealistic assumptions that he has made.  When more 

appropriate assumptions are made, a Shapley value analysis points to dramatically lower rates. 

Mark E. Zmijewski 

Pandora, Google, Spotify, and Amazon are jointly presenting the expert rebuttal 

testimony of Professor Mark E. Zmijewski.  Professor Zmijewski is the Charles T. Horngren 

Professor of Accounting, at the The University of Chicago Booth School of Business.  Professor 

Zmijewski analyzes the financial and accounting statements produced in discovery by music 

publishers to test the Copyright Owners’ assertions about a purportedly negative impact on 

music publishers’ financial condition as a result of interactive streaming.  Professor Zmijewski 

observes that the reported declines in mechanical revenues  
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.  Professor Zmijewski also finds that  

 

.  Finally, Professor Zmijewski 

considers the contentions of Copyright Owner witnesses who claim that publishers will be 

unable to recoup advances to songwriters absent a significant increase in rates.  Not only are 

private agreements between publishers and songwriters over how to divide the royalties paid by 

interactive streaming services irrelevant to this proceeding, but Professor Zmijewski reports that 

 

 

. 

PUBLIC VERSION



     

 
      

       
      

     
   
    

  
  

 
 

    

      
     

    
  

   
  
  

 

       
      

     
    

    
  
  

 
 

       
     

      
   

  
  

 

     



 

 

Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES  

The Library of Congress 
Washington, D.C. 

 

 
In the Matter of: 
 
Determination of Rates and Terms for 
Making and Distributing Phonorecords 
(Phonorecords III) 

Docket No. 16-CRB-0003-PR (2018-2022)  

  

 

 
 
 

INDEX OF PANDORA MEDIA, INC.’S WRITTEN REBUTTAL TESTIMONY 
 

 

Witness Title 

Michael Herring 
President and Chief Financial Officer, Pandora Media, Inc. 
(Restricted) 

Michael L. Katz 
Professor of Strategy and Leadership, Haas School of Business,  
University of California at Berkeley (Restricted) 

Mark E. Zmijewski 
Charles T. Horngren Professor of Accounting, The University of 
Chicago Booth School of Business1 (Restricted) 

 
 

                                                 
1 The Testimony of Mark E. Zmijewski is jointly sponsored by Google Inc., Spotify USA Inc., 
and Amazon Digital Services, LLC.  His testimony will be submitted along with the written 
rebuttal statement of Spotify USA Inc. 
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Exhibit No. 
Sponsoring 
Witness 

Description 

PAN Reb. Ex. 1   Michael L. Katz 
Statement of Bureau of Competition Director 
Richard A. Feinstein, In the Matter of Vivendi S.A. 
and EMI Recorded Music, dated Sept. 21, 2012 

PAN Reb. Ex. 2 Michael Herring 
[Native File] Alternative Proposal Models 
[Restricted] 

PAN Reb. Ex. 3 Michael Herring 
Tier 2 and 3 Profitability GAAP Allocation 
[Restricted] 

PAN Reb. Ex. 4 Michael Herring 
Hours and Advertising RPM 2014-2016 
[Restricted] 

PAN Reb. Ex. 5 Michael Herring Ticketfly, “About Us” Page 

PAN Reb. Ex. 6 Michael Herring 
ASCAP Concerts and Recitals-Blanket License 
Agreement  

PAN Reb. Ex. 7 Michael Herring BMI Music License for Promoter/Presenter 

PAN Reb. Ex. 8 Michael Herring BMI Music Venue License Agreement  

PAN Reb. Ex. 9 Michael Herring 
Article, Spotify vs. Apple Music: Which Service Is 
The Streaming King?, dated Oct. 28, 2016 

PAN Reb. Ex. 10 Michael Herring ASCAP Annual Report 2013 
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PAN Reb. Ex. 11 Michael Herring ASCAP Annual Report 2014 

PAN Reb. Ex. 12 Michael Herring ASCAP Annual Report 2015 

PAN Reb. Ex. 13 Michael Herring BMI Annual Report 2013 

PAN Reb. Ex. 14 Michael Herring BMI Annual Report 2014 

PAN Reb. Ex. 15 Michael Herring BMI Annual Report 2015 
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DECLARATION AND CERTIFICATION OF BENJAMIN E. MARKS 
(On behalf of Pandora Media, Inc.) 

1. I am counsel for Pandora Media, Inc. (“Pandora” or the “Company”) in the 

above-captioned case.  I respectfully submit this declaration and certification pursuant to Rule 

350.4(e)(1) of the Copyright Royalty Judges Rules and Procedures, 37 C.F.R. § 350.4(e)(1), and 

per the terms of the Protective Order dated July 27, 2016 (“Protective Order”).  I am authorized 

by Pandora to submit this Declaration on Pandora’s behalf. 

2. I, or personnel working under my supervision, have reviewed Pandora’s Written 

Rebuttal Statement, including the introductory memorandum, witness written rebuttal testimony, 

exhibits, and Redaction Log submitted in this proceeding.  I have also reviewed the definitions 

and terms provided in the Protective Order.  After consultation with my client and personnel 

working under my supervision, I have determined to the best of my knowledge, information and 

belief, that portions of Pandora’s Written Rebuttal Statement, witness written rebuttal testimony, 

exhibits, and Redaction Log contain information that is “confidential information” as defined by 

the Protective Order (“Protected Material”).  The Protected Material is identified in the 

Redaction Log, shaded in the printed copies of Pandora’s filing, and described in more detail 

below.  
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3. Such Protected Material includes, but is not limited to, testimony and exhibits 

involving (a) contracts and contractual terms, that are not available to the public, highly 

competitive sensitive and, at times, subject to express confidentiality provisions with third 

parties; (b) highly confidential internal business information, financial projections, financial data, 

and competitive strategy that are proprietary, not available to the public, and commercially 

sensitive; and (c) information that was designated as “Restricted” by another Participant.  

4. If this contractual, strategic, and financial information designated by Pandora 

were to become public, it would place Pandora at a commercial and competitive disadvantage, 

unfairly advantage other parties to the detriment of Pandora, and jeopardize its business interests.  

Information related to confidential contracts or relationships with third-party content providers 

could be used by Pandora’s competitors, or by other content providers, to formulate rival bids, 

bid up Pandora payments, or otherwise unfairly jeopardize Pandora’s commercial and 

competitive interests.  

5. With respect to the financial information designated by Pandora in the Protected 

Material, I understand that Pandora has not disclosed to the public or the investment community 

the financial information that it seeks to restrict here (including spending and profitability 

projections, specific royalty payment information, and the like).  As a result, neither the 

Company’s competitors nor the investing public has been privy to that information, which the 

Company has viewed as highly confidential and sensitive, and has guarded closely.  In addition, 

when Pandora does disclose information about the Company’s finances to the market as required 

by law, the Company provides accompanying analysis and commentary that contextualizes 

disclosures by its officers.  The information that Pandora seeks to restrict under the Protective 

Order, while truthful and accurate to the best of each witness’s knowledge, was not intended for 
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public release or prepared with that audience in mind, and therefore was not accompanied by the 

type of detailed explanation and context that usually accompanies such disclosures by a company 

officer.  Moreover, the statements and exhibits containing the information have not been 

approved by Pandora’s Board of Directors, as such sensitive disclosures usually are, or 

accompanied by typical disclaimers that usually accompany such disclosures.  Pandora could 

experience negative market repercussions, competitive disadvantage, and even possible legal 

exposure were this confidential information released publicly without proper context or 

explanation. 

6. The introductory memorandum to Pandora’s Written Rebuttal Statement contains 

sensitive, non-public financial information concerning Pandora which is not publicly known.  

Disclosure of this information could, for reasons discussed in paragraphs 4 and 5 above among 

others, competitively disadvantage Pandora.  The introductory memorandum also contains 

information that has been designated Restricted by other participants in this proceeding. 

7. The written rebuttal statement of Michael Herring, President and Chief Financial 

Officer of Pandora, contains material non-public information and figures concerning non-public 

license agreements, financial projections, and recent and anticipated expenditures in connection 

with Pandora’s new service offerings.  In addition, three exhibits to Mr. Herring’s testimony, 

Pandora Reb. Exs. 2, 3 and 4, contain material non-public information concerning financial 

projections, revenues, expenses, and ad monetization.  This information is not publicly known or 

available.  Disclosure of this information could, for reasons discussed in paragraphs 4 and 5 

above among others, competitively disadvantage Pandora. 

8. The written rebuttal statement of Michael L. Katz, Professor of Strategy and 

Leadership at the Haas School of Business at the University of California at Berkeley contains 
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material non-public information concerning terms of non-public contracts and negotiations.  For 

the reasons discussed above, disclosure of the details of these contractual arrangements and 

financial information would competitively disadvantage Pandora.  Mr. Katz’s testimony also 

contains information designated Restricted by other participants in this proceeding, as well as 

data and figures derived from such information. 

9. The contractual, commercial and financial information described in the 

paragraphs above and detailed on the accompanying Redaction Log must be treated as Restricted 

Protected Material in order to prevent business and competitive harm that would result from the 

disclosure of such information while, at the same time, enabling Pandora to provide the 

Copyright Royalty Judges with the most complete record possible on which to base their 

determination in this proceeding.  

 Pursuant to 28 U.S.C. § 1746 and 37 C.F.R. § 350.4(e)(1), I hereby declare under the 

penalty of perjury that, to the best of my knowledge, information and belief, the foregoing is true 

and correct. 

 
 



Dated: February 15,2017 
New York, NY —OvC 

B e n j a m i n  R M a r k s  

WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, NY 10153 
Tel: 212.310.8000 
Fax: 212.310.8007 
benj amin.marks@ weil. com 

Counsel for Pandora Media, Inc. 
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REDACTION LOG FOR THE  
WRITTEN REBUTTAL STATEMENT OF PANDORA MEDIA, INC. 

 
Pursuant to the requirements of the Protective Order entered by Judges on July 27, 2016, 

Pandora Media, Inc. (“Pandora” or the “Company”) hereby submits the following list of 

redactions from its Written Rebuttal Statement filed February 15, 2017, and the undersigned 

certify, in compliance with 37 C.F.R. § 350.4(e)(1), and based on the Declaration and 

Certification of Benjamin E. Marks submitted herewith, that the listed redacted materials meet 

the definition of “Restricted” contained in the Protective Order.   

Document Page/Paragraph/ 
Exhibit No. 

General Description 

Introductory 
Memorandum to the 
Written Rebuttal 
Statement of Pandora 
Media, Inc. 

Page 2, Line 16 

 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 3, Lines 10-12 

 

Contains material, non-public information 
concerning Pandora’s financial projections.  

Page 3, Lines 16-18 

 

Contains material, non-public information 
concerning Pandora’s financial projections. 
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Page 3, Footnote 3 

 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 4, Lines 8-10 

 

Contains material, non-public information 
concerning Pandora’s financial projections. 

Page 4, Line 23 to 
Page 5, Lines 1-2 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 6, Line 16 Contains material, non-public information 
concerning Pandora’s financial projections. 

Page 10, Lines 19-22 
to Page 11, Lines 1-4 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 11, Lines 9-11 Reflects information designated as 
Restricted by the Copyright Owners. 

Written Rebuttal 
Testimony of Michael 
Herring  

Page 4, Paragraph 7 Contains material, non-public information 
concerning potential royalty expenses in 
connection with the Pandora Plus service. 

Pages 4-5,  
Paragraph 8 

Contains material, non-public information 
concerning potential royalty expenses in 
connection with the Pandora Plus service. 

Page 5, Paragraph 9 Contains material, non-public financial 
information concerning the Pandora Plus 
service. 

Page 5, Footnote 3 Contains material, non-public information 
concerning projected subscriber growth on 
the Pandora Plus service. 

Page 6, Paragraph 11 Contains material, non-public information 
concerning potential royalty expenses in 
connection with the Pandora Premium 
service. 
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Page 6, Paragraph 12 Contains material, non-public financial 
information concerning the Pandora 
Premium service. 

Page 6, Footnote 5 Contains material, non-public information 
concerning projected subscriber growth on 
the Pandora Premium service. 

Page 7, Paragraph 14 Contains material, non-public financial 
information concerning Pandora’s new 
service offerings. 

Page 8, Paragraph 16 Contains material, non-public information 
concerning the number of streams on the 
Pandora Plus service. 

Pages 12-13, 
Paragraph 28 

Contains material, non-public information 
concerning direct license agreements 
between Pandora and publishing companies. 

Page 12, Footnote 9 Contains material, non-public information 
concerning direct license agreements 
between Pandora and record labels. 

Page 13, Paragraph 29 Contains material, non-public information 
concerning direct license agreements 
between Pandora and publishing companies. 

Page 17,  
Paragraph 38, Line 6 

Contains material, non-public data 
concerning the number of music analysts 
employed by Pandora.  

Page 17,  
Paragraph 38, Line 7 

Contains material, non-public data 
concerning the number of songs analyzed 
by Pandora’s Music Genome Project. 

Written Rebuttal 
Testimony of Michael 
L. Katz 

Page 7, Paragraph 4 Contains information designated as 
Restricted by the Copyright Owners 

 Page 7, Footnote 3 Contains information designated as 
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Restricted by the Copyright Owners 

Page 12, Paragraph 5 Contains information designated as 
Restricted by the Copyright Owners. 

Pages 17-18,  
Footnote 18 

Reflects information designated as 
Restricted by Spotify USA Inc. and the 
Copyright Owners in this proceeding. 

Page 23, Paragraph 20 

 

Reflects information designated as 
Restricted by a participant in this 
proceeding. 

Page 24, Paragraph 22 Contains material, non-public information 
concerning the number of streams on the 
Pandora Plus service. 

Page 28, Paragraph 29 

 

Reflects information designated as 
Restricted by Amazon Digital Services and 
Spotify USA Inc. 

Page 28, Footnote 43 

 

Reflects information designated as 
Restricted by Spotify USA Inc. 

Page 32, Footnote 55 

 

Reflects information designated as 
Restricted by Amazon Digital Services. 

Page 34, Footnote 59 Contains material, non-public information 
concerning direct license agreements 
between Pandora and record labels, as well 
as information designated as Restricted by 
another participant in the proceeding. 

Page 39, Footnote 76 

 

Reflects information designated as 
Restricted by Amazon Digital Services and 
Spotify USA Inc. 

Page 40, Paragraph 45 Reflects information designated as 
Restricted by Amazon Digital Services and 
Spotify USA Inc. 



 5 

Page 41, Paragraph 46 Contains information designated as 
Restricted by the Copyright Owners. 

Pages 42-43,  
Footnote 88 

 

Contains material, non-public information 
concerning license agreements between 
interactive streaming services and record 
labels. 

Page 47, Paragraph 54 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 51, Footnote 101 Contains information designated as 
Restricted by other participants in this 
proceeding. 

Page 54, Paragraph 63 

 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 54, Footnotes 
111-112  

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 55, Figure 1 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 56, Footnote 113 

 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 58, Paragraph 68 

 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 59, Paragraph 69 

 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 60, Paragraph 70 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 60, Footnote 124 Reflects information designated as 
Restricted by the Copyright Owners. 
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Page 59, Footnote 123 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 61, Paragraph 70 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 61, Paragraph 72 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 61, Footnote 125 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 62, Paragraph 73 Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 62-63, 
Paragraph 74 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 62, Footnote 128 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 62, Footnote 130 Reflects information designated as 
Restricted by Spotify USA Inc. 

Page 63, Paragraph 75 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 63, Footnote 131 Reflects information designated as 
Restricted by Spotify USA Inc. 

Page 63, Footnote 132 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 64, Paragraph 76 Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 64-65, 
Paragraph 77 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 65-66, Reflects information designated as 
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Paragraph 78 Restricted by the Copyright Owners. 

Page 67, Paragraph 79 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 69, Paragraph 82 Contains information designated as 
Restricted by the Copyright Owners. 

Page 70, Paragraph 83 Contains information designated as 
Restricted by the Copyright Owners. 

Page 70, Footnote 154 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 71, Paragraph 85 Contains information designated as 
Restricted by the Copyright Owners. 

Page 73, Paragraph 90 Contains information designated as 
Restricted by the Copyright Owners. 

Page 75, Paragraph 94 Contains information designated as 
Restricted by the Copyright Owners and/or 
Google Inc. 

Pages 75-76,  
Footnote 170 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 76, Paragraph 95 Contains information designated as 
Restricted by the Copyright Owners. 

Page 76, Footnote 172 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 76, Footnote 174 Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 77-79, 
Paragraph 96 

Contains information designated as 
Restricted by the Copyright Owners. 

Page 77, Footnote 177 Reflects information designated as 
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Restricted by the Copyright Owners. 

Page 79, Paragraph 97 Contains information designated as 
Restricted by the Copyright Owners. 

Page 80, Footnote 181 Reflects information designated as 
Restricted by the Copyright Owners, 
Amazon Digital Services and Spotify USA 
Inc. 

Page 81, Paragraph 
100  

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 82, Paragraph 
101 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 82, Paragraph 
102 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 82, Footnote 185 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 83, Paragraph 
103 

Contains material, non-public information 
concerning direct license agreements 
between Pandora and publishing companies. 

Page 84, Paragraph 
104 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 84, Paragraph 
105 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 85, Table 1 Contains material, non-public information 
concerning Pandora’s projected royalty 
payments. 

Page 85, Figure 2 Contains material, non-public information 
concerning Pandora’s projected royalty 
payments. 
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Page 86, Paragraph 
106 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 86, Figure 3 Contains material, non-public information 
concerning Pandora’s projected royalty 
payments. 

Page 87, Paragraph 
107 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 88-89, 
Paragraph 111 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 89, Footnote 202 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 95, Paragraph 
122 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 96-97, 
Paragraph 124 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 97, Paragraph 
125 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 98, Paragraph 
126  

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 98, Footnote 221 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 99, Paragraph 
128 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 99, Paragraph 
129 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 99-100, 
Paragraph 133 

Reflects information designated as 
Restricted by the Copyright Owners. 
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Pages 100-01, 
Paragraph 131 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 101, Paragraph 
132  

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 101-03, 
Paragraph 133 

Reflects information designated as 
Restricted by other participants in this 
proceeding. 

Page 102, Footnote 
231 

Reflects information designated as 
Restricted by other participants in this 
proceeding. 

Page 102, Footnote 
232 

Reflects information designated as 
Restricted by other participants in this 
proceeding. 

Page 109, Footnote 
248 

Reflects information designated as 
Restricted by Amazon Digital Services and 
Spotify USA Inc. 

Page 112, Paragraph 
149 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 113, Table 2 Reflects information designated as 
Restricted by the Copyright Owners. 

Page 118, Paragraph 
156  

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 118-19, 
Paragraph 158 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 118, Footnote 
270 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 118, Footnote 
272 

Reflects information designated as 
Restricted by the Copyright Owners. 
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Page 120, Paragraph 
160 

Reflects information designated as 
Restricted by Amazon Digital Services and 
Spotify USA Inc. 

Page 126, Paragraph 
171 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 126, Footnote 
286 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 126, Paragraph 
172 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 127, Paragraph 
173 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 127, Footnote 
289 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 127, Footnote 
292 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 129, Footnote 
296 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 130-32, 
Paragraph 177 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 132-33, 
Paragraph 179 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 133, Footnote 
305 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 134, Figure 4 Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 134-35, 
Paragraph 180 

Reflects information designated as 
Restricted by the Copyright Owners. 
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Page 135, Paragraph 
181 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 135, Footnote 
307 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 141-42, 
Paragraph 193 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 141, Footnote 
326 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 156-57, 
Paragraph 213 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 156, Footnote 
379 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 156, Footnote 
381 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 156, Footnote 
382 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 157, Paragraph 
214  

Reflects information designated as 
Restricted by Amazon Digital Services and 
Spotify USA Inc. 

Page 157, Footnote 
383 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 157, Footnote 
383 

Reflects information designated as 
Restricted by the Copyright Owners. 

Pages 160-61, 
Paragraph 220 

Reflects information designated as 
Restricted by the Copyright Owners. 

Page 161, Footnote 
394 

Reflects information designated as 
Restricted by the Copyright Owners. 
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Appendix A Reflects information designated as 
Restricted by other participants in this 
proceeding and information regarding 
Pandora license agreements. 
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WRITTEN REBUTTAL TESTIMONY OF MICHAEL HERRING 

 
(On behalf of Pandora Media, Inc.) 

 
INTRODUCTION 

 
1. My name is Michael Herring.  I am the President and Chief Financial Officer of 

Pandora Media, Inc.  (“Pandora” or the “Company”).  I previously provided testimony during the 

direct phase of this proceeding. 

2. In response to the Written Direct Statement of the National Music Publishers’ 

Association and Nashville Songwriters Association International (collectively, the “Copyright 

Owners”) and the Copyright Owners’ proposed rates and terms for the compulsory license 

available under section 115 of the Copyright Act (the “section 115 license”) for the 2018-2022 

license period, I offer this rebuttal testimony to the Copyright Royalty Judges to:  (1) explain that 

Pandora could not operate a profitable interactive streaming service if the Copyright Owners’ 

rate proposal were adopted; (2) demonstrate that the Copyright Owners’ rate proposal is not 

supported by the numerous direct licenses that Pandora has obtained from music publishers; (3) 

respond to the suggestion that Pandora’s ownership of Ticketfly, the electronic ticketing platform 
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described in my written direct testimony, warrants a change from the current rates under section 

115; (4) provide Pandora’s perspective on the Copyright Owners’ contention that continuing the 

current rates under the section 115 license would reduce the supply of musical works available to 

the public; and (5) address the Copyright Owners’ proposal to impose an unreasonable late fee. 

PANDORA WOULD NOT BE ABLE TO OFFER PROFITABLE  
INTERACTIVE STREAMING PRODUCTS IF THE COPYRIGHT OWNERS’  

RATE PROPOSAL WERE ADOPTED 

3. As discussed in my written direct testimony, Pandora made the decision to 

develop interactive product offerings on the assumption that there would be no increase from the 

current statutory rates for the license at issue in this proceeding.  See Written Direct Testimony 

of Michael Herring (“Herring WDT”) ¶ 54.  Based on that assumption, Pandora has invested 

over $100 million to redesign its service to include interactive product tiers.  Id. at ¶¶ 45-51.   

4. On September 15, 2016, Pandora launched Pandora Plus, our new subscription 

internet radio service.  Unlike Pandora One, our previous subscription radio offering, Pandora 

Plus has replay and offline caching features that implicate the mechanical rights made available 

through the “limited offering” category of Subpart C of the current rates and terms for the section 

115 license.  See 37 C.F.R. §§ 385.20-385.26.  We are currently beta-testing Pandora Premium, a 

subscription service that combines the expertly curated lean-back listening and music discovery 

for which Pandora is known with full on-demand functionality when users are in the mood for 

greater control over their listening.  Pandora Premium implicates the mechanical rights made 

available through the “standalone portable subscriptions, mixed use” category of Subpart B of 

the current rates and terms for the section 115 license.  See 37 C.F.R. §§ 385.10-385.17.  I expect 

that Pandora Premium will be released to the market by March 31, 2017.  The product features of 

Pandora Plus and Pandora Premium are discussed in more detail in the written direct testimony 
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of Christopher Phillips.1   

5. I understand that the Copyright Owners have proposed to: (1) collapse the ten 

different rate categories under Subparts B and C of the current rates and terms for the section 115 

license into a single category; (2) eliminate the deduction for performance royalty payments 

made by statutory licensees to the very same licensors or their agents for the very same services; 

and (3) change the rate structures of the existing rate categories to one in which all statutory 

licensees of mechanical rates, regardless of service type or business model, would pay a rate 

equal to the greater of (a) $.0015 per-play for “licensed activity” and (b) $1.06 per-end user of 

the offering per month.  See Copyright Owners’ Proposed Rates and Terms. 

The Financial Implications Of The Copyright Owners’ Rate Proposal 

6. The royalty rate increase sought by the Copyright Owners is astonishing in its 

magnitude.  Pandora Rebuttal Exhibit 2, which was prepared at my direction and under my 

supervision, compares the financial implications for Pandora Plus and Pandora Premium under 

three different rate scenarios:  (1) the rates proposed by the Copyright Owners; (2) a continuation 

of the current rates and terms; and (3) the rates and terms proposed by Pandora.  For the 

illustrative purposes of this comparison, I have assumed: the number of streams would be the 

same under each scenario; the performance rights royalties paid by Pandora in connection with 

these service offerings would remain at the prevailing total percentage of revenue that we pay to 

U.S. performing rights organizations (“PROs”) for those products today; the retail prices for our 

subscription offerings would be the same under each scenario; the number of subscribers we 

would be able to attract would be the same under each scenario; and no late fees would apply.2 

                                                 
1 Written Direct Testimony of Christopher Phillips ¶¶15-32. 
2 The Copyright Owners’ proposal to assess late fees on payments made by interactive services 
under section 115 is problematic for the reasons discussed below at paragraphs 39-42.  We have 
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contrast, were the adjustments to the current terms that Pandora has proposed to allow certain 

additional deductions to the revenue pool adopted, Pandora would pay just $  million less over 

the same five-year period compared to an extension of existing rates and terms.   

9. Pandora simply could not offer Pandora Plus if it had to pay the mechanical 

royalty rates proposed by the Copyright Owners.  Even if the current rates and terms were 

continued as is and assuming Pandora were able to meet the aggressive but achievable targets it 

has set for subscriber growth,3 Pandora Plus would not  

.  See PAN Reb. Ex. 3.  If the Copyright 

Owners’ proposal were adopted, Pandora Plus would not  

 

.  See id. 

10. Accordingly, we would have little choice but to eliminate the product, and the 

considerable consumer demand we see for a mid-price product with limited interactive features 

to enhance radio-style listening would go untapped and unserved.  While our prior DMCA-

compliant, noninteractive subscription internet radio product, Pandora One, was able to attract 

approximately 4 million subscribers after years of investment and extensive marketing, growth 

stagnated at that level.  If Pandora had to eliminate the Pandora Plus product, the ability to upsell 

existing Pandora users to Pandora Premium would be significantly diminished, retarding the 

growth of the market for on-demand streaming and, even though rates would be much higher, 

substantially eroding the total royalties we expect to pay to the Copyright Owners during the 

                                                 
3 Pandora is projecting that it will be able to attract more than  subscribers to its 
Pandora Plus offering by the end of 2022.  See PAN Reb. Ex. 2 
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period in question.4 

 Pandora Premium 

11. The consequences of the rate increase sought by the Copyright Owners for 

standalone, portable subscription services such as Pandora Premium are also staggering.  As 

reflected on Pandora Rebuttal Exhibit 2, for Pandora Premium alone, Pandora would pay $  

million more to the Copyright Owners for mechanical rights under the Copyright Owners’ 

proposal for the 2018-2022 period than it would pay if the current rates and terms were extended, 

holding all else equal.  If Pandora’s proposed rates and terms were adopted, Pandora would pay 

$  million less during the same five-year period. 

12. Even if the current rates and terms were continued as is and Pandora were able to 

meet its aggressive but achievable targets for subscriber growth on Pandora Premium,5 Pandora 

Premium .  See PAN Reb. Ex. 3.  If the 

Copyright Owners’ rate proposal were adopted, Pandora would 

 

.  See id. 

13. To be sure, this comparison understates the negative consequences of the 

Copyright Owners’ proposal for the on-demand streaming market.  While I have assumed for 

illustrative purposes that the number of subscribers and compensable streams would be the same 

under each of the three different rate scenarios, growth would assuredly be slower under the 

Copyright Owners’ proposal than either of the other scenarios.  If the Copyright Owners’ 

                                                 
4 Slower growth would also diminish the sound recording royalties Pandora would pay over the 
license period so that songwriters who are also recording artists and companies that have both 
record label and music publisher affiliates would be negatively affected in multiple ways. 

5 Pandora is projecting that it will be able to attract more than  subscribers to its 
Pandora Premium offering by the end of 2022.  See PAN Reb. Ex. 2.  
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proposal were adopted, Pandora would be spending more money on licensing costs, have less 

money available to invest in marketing and product development, and may be forced to raise 

prices or cap listening, both of which will have a negative impact on the demand for the 

products.  

14. In sum, when the Copyright Owners’ proposal is applied to our projections of 

subscriber growth and usage if the current rates and terms were continued, Pandora would pay 

more than an additional $  in royalties and  

 for either of its interactive service offerings.  See 

PAN Reb. Exs. 2, 3. 

The Copyright Owners’ Proposal To Establish A Per-Play Rate For Mechanical Royalties 
Does Not Make Sense Given The Prevailing Business Model For Interactive Subscription 
Services 

15. While there has been some experimentation over time with different price points 

or bundling of on-demand streaming with non-music services, the prevailing business model for 

on-demand subscription services is a fixed monthly fee of $9.99 that allows the subscriber 

unlimited streaming.  This model is sometimes referred to as an “all you can eat” or “AYCE” 

model.  Even if the rates adopted were significantly lower than those proposed by the Copyright 

Owners, the inclusion of a “per-play” prong in the royalty structure makes no sense given the 

prevailing AYCE model for subscription services.  This is the case for several reasons. 

16. First, for a service like Pandora’s, a “per play” rate structure—at least as proposed 

by the Copyright Owners to apply to noninteractive streams as well as on-demand streams—is 

not well tailored to the utilization of the mechanical rights at issue.  There is no mechanical right 

associated with noninteractive streaming.  For Pandora Plus, the streams are overwhelmingly 

noninteractive.  The Pandora Plus streams that are considered to implicate mechanical rights—
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those initiated by the replay function and those made from copies cached for offline listening—

constitute less than  of total streams made since the launch of the product.  

While the percentage of streams implicating a mechanical right will likely be higher on Pandora 

Premium given our expectations about the use of the on-demand functionality offered on that tier 

of service, we still expect that “lean back” listening to DMCA-compliant playlists generated by 

Pandora’s proprietary algorithms will constitute the majority of listening time.  Competing 

services also have recognized the consumer demand for products that offer both noninteractive 

streaming and on-demand streaming and allow subscribers to switch back and forth.  Thus, at a 

minimum, if the Copyright Royalty Judges were to impose a per-play rate for mechanical rights, 

the terms of the statutory license would need to make clear that services are not required to pay 

that rate on noninteractive streams made as part of a service that also offers interactive 

functionality.6 

17. Second, it is extremely challenging to operate a business that has fixed revenues 

per customer but variable and unpredictable costs.  The AYCE monthly subscription model for 

on-demand streaming is well-established in the marketplace, and we have seen no evidence that 

Pandora could offer another model that would gain significant traction with consumers.  If a per-

play rate structure were imposed, Pandora would likely need to institute listening caps to control 

costs, but such caps are detrimental to the consumer experience and will impede growth of the 

service.  Pandora has direct experience with listening caps.  As Pandora was developing its 

advertising sales team and ability to monetize listenership on its ad-supported service, Pandora 

resorted to listening caps in 2009-2011 and imposed one for its mobile platform in 2013 to 

control the sound recording royalties paid to record labels on a per-stream basis under the 

                                                 
6 Moreover, it would not be fair to assess a per-play royalty for streams if the underlying musical 
work has fallen into the public domain or is otherwise not subject to copyright protection. 
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compulsory license available under section 114.  While we viewed these caps as necessary 

measures at the time to control licensing costs, they depressed the growth of the service and 

limited the royalty amounts we would have been able to pay under a more favorable rate.  

Ultimately, listening caps serve to discourage our most engaged listeners from continuing to 

utilize the service, and they encourage reliance on alternative means of access to music that 

either do not monetize listenership for the rightsholder community as effectively as we do (e.g., 

YouTube) or do not monetize at all (e.g., piracy). 

18. Third, to the extent that witnesses providing direct testimony on behalf of the 

Copyright Owners have expressed concerns about the difficulty of accurately measuring 

revenues for purposes of determining royalties based on a percentage of revenues, those concerns 

are overblown.  In my experience, music publishers and their PRO representatives have 

generally sought to license digital music services (as well as terrestrial radio broadcasters) on a 

percentage-of-revenue basis.  Historically, that is the basis on which Pandora paid performance 

rights royalties to music publishers, whether via licenses from PROs or via direct licenses, and it 

remains the basis on which we pay performance royalties to ASCAP and BMI for our interactive 

tiers of service.  Thus, music publishers and PROs would need to change their practices with 

respect to performance rights licensing more generally to avoid the revenue measurement 

concerns at issue. 

19. Finally, I note that, to my knowledge, mechanical royalties have never been paid 

on the basis of how many times a consumer actually plays a sound recording.  For example, the 

mechanical royalties the Copyright Owners receive under Subpart A for physical sales and 

digital downloads are not paid on a per-play basis.  They receive $0.091 cents (subject to an 

adjustment for songs longer than 5.2 minutes) from record labels for each copy of a sound 
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recording sold (whether in connection with a physical sale or a digital download) without regard 

to how many times the consumer plays the recording.  See 37 C.F.R. ¶ 385.3(a).  I understand 

that the Copyright Owners have proposed to roll over the existing Subpart A rates, with its 

indifference to the actual number of plays by consumers of particular recordings, for the 2018-

2022 license period. 

The Copyright Owners’ Proposal To Eliminate The Deduction For Performing Rights 
Royalties Does Not Make Sense 

20. The Copyright Owners’ proposal to eliminate the deduction for performance 

rights royalties from an “all-in” rate structure in order to determine mechanical rights royalties is 

problematic for at least three reasons. 

21. First, the mechanical rights at issue in this proceeding have literally no value to 

Pandora absent the rights to perform the compositions.  

22. Second, the section 801(b) factors cannot be assessed in a vacuum without 

considering the performance rights royalties paid by the very same digital services to the very 

same rightsholders.  For example, I do not see how the Copyright Royalty Judges could evaluate 

a “fair return to the copyright owner for the use of his or her creative works” without taking 

account of the performance rights paid by the same licensees to the very same licensors or their 

agents for the very same use.  Nor could one appropriately “minimize the disruptive impact on 

the structure of the industries involved and on generally prevailing industry practices,” without 

considering the “all in” rate digital music services must pay.   

23. Third, the Copyright Owners’ proposal to eliminate the deduction for performing 

rights royalties would significantly diminish the cost predictability afforded by the current rate 
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structure.7  Heightened uncertainty concerning licensing costs will impede investment in digital 

music services and inhibit the growth of the market. 

PANDORA’S DIRECT LICENSES WITH MAJOR MUSIC PUBLISHERS 
AND PROMINENT INDEPENDENT MUSIC PUBLISHERS CONFIRM THE 

UNREASONABLENESS OF THE COPYRIGHT OWNERS’ RATE PROPOSAL 

24. Pandora’s direct licenses with major music publishers and prominent independent 

publishers confirm the unreasonableness of the Copyright Owners’ rate proposal. 

25. As noted above, the mechanical rights needed to operate an interactive streaming 

service are worthless without the right to publicly perform the musical works.  Accordingly, 

when we negotiated direct licenses for mechanical rights with the major music publishers and 

prominent independent music publishers that collectively own the vast majority of musical works 

we utilize, we secured an “all in” rate structure for both mechanical and performance rights that 

gives us certainty as to the total cost structure for the use of musical works in connection with 

our service.8  These direct licenses generally express the royalties for our interactive service tiers 

as an “all in” rate, with no need to deduct the performance rights royalty from the combined rate 

to derive a separate payment for mechanical rights.  As a consequence, these licenses also 

eliminate any potential for Pandora to trigger the existing mechanical-only minimum royalty for 

standalone, portable subscription services in Subpart B of the current rates and terms.  See 37 

C.F.R. ¶ 385.13(a)(3). 

26. These “all in” direct licenses also cover the royalties for Pandora’s ad-supported 

noninteractive product, which is not subject to the license at issue in this proceeding.  

                                                 
7 My colleague, Adam Parness, Pandora’s Head of Publisher Licensing and Relations, discussed 
the changing landscape for licensing music performance rights in his written direct testimony.  
See Written Direct Testimony of Adam Parness ¶¶ 15-21. 
8 For thousands of smaller publishers, Pandora has secured mechanical rights through direct 
licenses as well, but Pandora pays performance rights royalties through their affiliated PROs. 
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Historically, Pandora has paid record labels a per-play rate pursuant to the compulsory license 

available under section 114 of the Copyright Act for its ad-supported service,9 but has paid 

royalties to music publishers for that service based on a percentage of revenues.  Pandora’s 

recent direct deals with major music publishers and prominent independent music publishers 

now provide instead that royalties for the ad-supported noninteractive service will be paid as a 

percentage of the royalties paid to record labels. 

27. One of the objectives repeatedly expressed to Pandora by those publishers in 

direct license negotiations concerning our noninteractive service was their desire to obtain fees 

that were linked to label payments.  We considered an explicit link to label payments to be a 

structure with benefits for both sides and an acceptable compromise under all of the 

circumstances we were facing, including a pending appeal of rate litigation against BMI centered 

on our dealings with certain music publishers who had attempted to partially withdraw from 

ASCAP and BMI in an effort to secure higher payments from Pandora and were threatening to 

withdraw entirely. 

28. The percentage of label payments negotiated for our ad-supported, noninteractive 

tier was derived (imprecisely) from the current rates and terms of the section 115 license for 

streaming services, which contain various minimums or prongs of subminima for different types 

of services at either 21% or 22% of label payments.  See 37 CFR. §§ 385.13, 385.23.  We agreed 

to pay music publishers % of label payments for our ad-supported tier, provided the rate was 

% for the first two years of the deal to give Pandora time to adjust to the higher 

rate.  I do not expect any increase in that percentage. 

29. Pandora obtained a number of important benefits in the bargain.  First, we expect 

                                                 
9 When Pandora negotiated direct licenses with record labels for the rights needed for interactive 
streaming, it negotiated  
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our monetization of ad-supported listening to continue to increase faster than either our label 

payments or our listening hours on the ad-supported tier.10  The switch to a “percentage of label 

payments” rate structure results in higher costs in the near term, but we expect our continued 

improvements in monetization will drive the effective percentage of revenue we pay to 

publishers lower over time.  Second, Pandora was able to better align the overall music licensing 

cost structure for its noninteractive service tier, which will make it easier for Pandora to manage 

that product to profitability.  Third, we obtained the  

 

.   

THE COPYRIGHT OWNERS ARE NOT ENTITLED TO SHARE  
IN THE REVENUES THAT PANDORA EARNS FROM TICKETFLY 

30. I am aware that the Copyright Owners have presented testimony from Lawrence 

Miller in support of their proposal.  In Mr. Miller’s report, he states:   

Pandora acquired concert ticketing company Ticketfly in October 2015 for $450 
million, and now Ticketfly sends concert notifications directly to listeners when a 
performer the listener has just heard is on tour near them.  The songs entice the 
consumers to the service’s other products and offerings, but the songwriters and 
music publishers get no share of these other income streams.  A mechanical rate 
structure based on music service revenue is not reasonable or fair when the 
service provider is not interested in running a profitable music business per se, but 
in acquiring customers to drive another, more profitable arm of the company.   

Expert Report of Lawrence S. Miller ¶ 31 (footnote omitted).  Mr. Miller’s testimony concerning 

Ticketfly and his insinuation that Pandora is not interested in running a profitable music business 

“per se” are misguided at best.   

31. As I explained in my written direct testimony, Ticketfly provides ticketing and 

marketing software for leading venues and concert promoters across North America and makes it 

                                                 
10 A chart showing Pandora’s continued improvement in ad monetization in recent years is 
attached as PAN Reb. Ex. 4. 

PUBLIC VERSION



 
 

 

14 

easy for fans to find and purchase tickets to events.  See Herring WDT ¶ 45; PAN Reb. Ex. 5 

(“about us” page of ticketfly.com).  Ticketfly does not engage in any activity that implicates a 

music copyright holder’s exclusive rights.  It does not perform, reproduce, or distribute either 

sound recordings or musical works.  Rather, Ticketfly generates revenues by charging the venues 

and promoters that utilize its electronic ticketing platform a processing fee.  You do not need to 

be a Pandora user in order to buy tickets to a concert through Ticketfly, and a Pandora user 

cannot purchase a concert ticket without separately logging in to Ticketfly.  Nor are the concert 

notifications that Pandora provides to listeners in order to help drive greater connections between 

artists and their fans and a healthier music ecosystem limited to concerts for which the venue or 

promoter is a Ticketfly client. 

32. Ticketfly and Pandora have common ownership and are complementary parts of 

an overall desire to connect fans to music they will love and to help artists find their audiences, 

but they are operated as completely separate businesses.  They have separate Profit & Loss 

statements, separate cash flows, separate management teams, different business models, and 

different customer bases.   

33. I cannot speak to the intentions or practices at other companies that operate an 

interactive streaming service as part of a larger company, but the notion that Pandora is not 

interested in running a profitable music service because it also owns an electronic ticketing 

business is, frankly, silly.  In 2016, Ticketfly was not yet profitable and its annual revenues were 

approximately 6.2% of Pandora’s consolidated revenues.  For 2020, our most recent projection 

for securities analysts who follow Pandora was that Ticketfly revenues will be 7.5% of the 

Company’s consolidated revenues.  See PAN Dir. Ex. 4 at 60.  While we hope that Ticketfly will 

grow into a profitable business, our target operating margin for Ticketfly of 15% by 2020 is 
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identical to our target operating margin on a consolidated basis for that year.  See id.  I have 

never suggested to anyone, nor have any of my colleagues suggested to me, that ownership of 

Ticketfly enables Pandora to operate an unprofitable music service. 

34. In any event, to the extent that Pandora is driving incremental attendance at 

concerts and other live events by notifying its listeners about nearby shows with music they 

enjoy, music publishers and songwriters already benefit directly.  Concert venues and concert 

promoters pay performance rights royalties to music publishers and songwriters, typically as a 

percentage of revenues on gross ticket sales through licenses from PROs.  See, e.g., PAN Reb. 

Exs. 6, 7, 8 (ASCAP and BMI form licenses for concert venues and concert promoters).  

Accordingly, incremental concert attendance provides incremental performance rights royalties 

to music publishers and songwriters.  Songwriters who are also performing artists receive even 

greater direct economic benefits from the additional concert attendance, as they receive 

incremental income not only through musical work royalties, but also from the performing 

artist’s share of ticket sales and merchandising. 

THERE IS AN OVERWHELMING SUPPLY OF MUSIC 
AVAILABLE TO CONSUMERS 

35. I am aware that certain of the Copyright Owner witnesses have expressed the 

concern that absent a significant increase in the mechanical rights royalty rates paid under the 

section 115 license, there will be less music available to the public.  See, e.g., Written Direct 

Testimony of David Israelite ¶¶ 107-108; Written Direct Testimony of Bart Herbison ¶¶ 31-32; 

Written Direct Testimony of Steve Bogard ¶ 5.  From Pandora’s perspective, there is no cause 

for concern about the supply of musical works. 

36. As I observed in my written direct testimony, with lower royalty rates, Pandora 

would be able to invest more heavily into sales, marketing, and product development, which 
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would drive user growth and retention and attract more new users to subscription on-demand 

streaming, which would in turn drive greater royalty payments to music rightsholders.  Herring 

WDT ¶ 56.  The converse is also true:  higher royalty rates would limit Pandora’s ability to 

invest in sales, marketing, and product development, which would stifle user growth and 

retention, which would in turn diminish royalty payments to music rightsholders.  Even under the 

current rates, Pandora recently had to lay off seven percent of its workforce because of the 

limited capital available to us and the expenditures required to launch our new product offerings. 

37. In any event, there is simply no meaningful risk to consumers of an undersupply 

of music.  We have attracted more than 78 million users to, and generated approximately $1.3 

billion in revenues in 2016 from, a music streaming service that utilized a library far smaller than 

the ones used by leading interactive services.  Some of Pandora’s streaming service competitors 

make libraries of more than 30 million sound recordings available to their subscribers.  See, e.g., 

PAN Reb. Ex. 9 (article comparing Spotify and Apple Music).  We have been rapidly expanding 

our library of available recordings in anticipation of the launch of Pandora Premium, and there is 

more than ample supply.   

38. Moreover, the supply of available recordings is growing at an extraordinary pace.  

According to annual reports published by ASCAP and BMI, each of those PROs has been adding 

tens of thousands of new songwriters to their ranks and hundreds of thousands of new musical 

works to their repertories each year during the current rate period.  See PAN Reb. Exs. 10 - 15 

(ASCAP and BMI annual reports).  I have seen a report that Spotify adds 20,000 new songs each 

day.  See, e.g., PAN Reb. Ex. 9.  New music becomes available much faster than we can 

meaningfully incorporate it into our service.  Although Pandora has accelerated its efforts to 

analyze music for incorporation into our service in recent months, and notwithstanding a staff of 
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more than  music analysts employed for this purpose, Pandora is still only able to analyze 

approximately  songs per month in connection with the Music Genome Project.   

THE COPYRIGHT OWNERS’ PROPOSAL TO IMPOSE  
LATE FEES ON INTERACTIVE STREAMING SERVICES 

39. Pandora goes to considerable lengths to ensure that, to the extent possible, license 

payments are made in timely fashion.  The Copyright Owners’ proposal to charge late fees is 

unfair. 

40. Unlike the section 114 license, in which statutory licensees pay SoundExchange 

and it is SoundExchange’s responsibility to identify and pay the copyright holders of the works 

performed by the service, the section 115 license contains no provision for centralized payment 

or even a single source of reliable information about copyright ownership of the musical works 

embodied in the sound recordings we stream.11  Moreover, whereas sound recordings are 

typically 100% owned by a single record label, ownership of musical works is often split across 

multiple writers and publishers.  Disputes over ownership or ownership shares are far more 

common, and the data made available to us about ownership from different sources is often 

conflicting.  The problems are exacerbated by a lack of an industry standard for data files about 

ownership of musical works, which makes ingesting data and reconciling conflicts more 

difficult. 

41. In addition, the Copyright Owners have proposed a commercially unreasonable 

interest rate that is far higher than the one Pandora’s direct licensors have been willing to accept.  

See, e.g., PAN Dir. Ex. 6 (using the prime rate quoted in the “Money Rate” section of the Wall 

Street Journal to address the possibility of past due amounts). 

                                                 
11 United States Copyright Office, “Copyright and the Music Marketplace,” February 2015, at 
13, available at https://www.copyright.gov/policy/musiclicensingstudy/copyright-and-the-music-
marketplace.pdf. 
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42. If the Copyright Owners’ proposal to assess a late fee of 1.5% per month were 

adopted, it would create a powerful disincentive to cooperate with Pandora and other services 

with respect to the ensuring that they have the necessary data to make timely and accurate 

payments.  Accordingly, until the NMPA or some other industry representative agrees to perform 

functions analogous to SoundExchange with respect to the collection and distribution of statutory 

royalties, or until there is a readily available, reliable, and timely source of ownership 

information for the musical works at issue, the proposed late fee will simply result in 

significantly higher royalty payments from statutory licensees even if they are engaged in good-

faith efforts to pay royalties accurately and on time utilizing best practices.   
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I. QUALIF ICATIONS, OVERVIEW OF ASSIGNMENT, AND SUMMARY 
OF CONCLUSIONS 

1. My name is Michael L. Katz, I am the Sarin Professor Emeritus in Strategy and 

Leadership at the University of California at Berkeley’s Haas School of Business 

Administration.  I am also professor emeritus in Berkeley’s Department of Economics.  I 

previously served on the faculties of the Department of Economics at Princeton 

University and the Stern School of Business at New York University.  I received my A.B. 

from Harvard University summa cum laude and my doctorate from Oxford University.  

Both degrees are in Economics.  A more detailed description of my qualifications is 

provided in my written direct testimony in this proceeding and my curriculum vitae 

attached to that testimony.1 

2. As discussed in my written direct testimony, at the request of counsel for Pandora 

Media, Inc. (“Pandora”), I interpreted the 801(b)(1) statutory objectives from the 

perspective of economics and conducted an assessment of their implications for the 

appropriate structure and levels of the statutory royalty rates for interactive music 

streaming services.  I also examined several potential “benchmark” agreements and 

assessed whether these benchmarks are informative to the rate-setting task at hand, and, if 

so, whether adjustments to these benchmarks are necessary to arrive at “reasonable” 

royalty rates and terms that best achieve the four statutory objectives. 

3. Briefly, my findings were the following: 

                                                 
1  Written Direct Testimony of Michael L. Katz, November 1, 2016 (hereinafter Katz 

WDT). 
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• Economics offers the following insights with respect to the interpretation and 

application of the 801(b)(1) objectives:  

 Maximize Availability:  Statutory royalties should allow both copyright 

owners and statutory licensees opportunities to earn adequate financial returns 

if they are able to create offerings that are attractive relative to those of their 

competitors. 

 Afford Fair Return/Fair Income:  Although economics does not prescribe a 

specific notion of fairness, many economic policies are predicated on the idea 

that an outcome is fair if it corresponds to what would have happened in an 

effectively competitive market. 

 Reflect Relative Roles:  To a large extent, the objective of reflecting 

copyright owners’ and users’ relative roles in making contributions and 

incurring costs raises considerations similar to those raised by the first two 

statutory objectives: maximizing availability and fairness. 

 Minimize Disruptive Impact:  Absent a showing that the industry is in a 

financial condition such that business as usual—at least with respect to the 

licensed activities—is unsustainable, maintaining the status quo is the least 

disruptive path forward. 

• Mechanical rights and public performance rights are perfect complements, which 

implies that the sum of these rates is the relevant quantum for economic 

incentives and welfare.  For an interactive streaming service, mechanical rights 
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alone or public performance rights alone are worthless, but together the rights are 

potentially valuable.  As a result, there is no rigorous economic basis for 

allocating the total value that they create between the two types of rights.  This 

fact is reflected in the industry-wide, negotiated settlement that underlies the 

statutory license currently in effect (the “2012 Settlement”), a key provision of 

which sets the sum of mechanical and public performance royalties equal to a 

percentage of service revenues. 

• The 2012 Settlement is an excellent benchmark for rate-setting in the present 

proceeding.  This is so for several reasons: 

 It involved similar (and, in some cases, the same) parties, and an identical set 

of rights; 

 unlike some other potential benchmark agreements that cover other services 

and products (or were negotiated concurrently with agreements covering other 

services or products), the 2012 Settlement covered only the rights at issue in 

the present proceeding; 

 it is relatively recent and an examination of how the industry has changed 

demonstrates that it is not an outdated benchmark; 

 there do not appear to have been any asymmetries in market power or 

bargaining positions that would have distorted the outcome in favor of 

interactive streaming services; and 
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 the settlement was negotiated in the shadow of an 801(b)(1) rate-setting 

proceeding in which both sides could have litigated, and I am unaware of any 

evidence indicating that either side was disadvantaged with respect to the 

ability to pursue such litigation. 

• With one exception, the overall royalty structure of the 2012 Settlement remains 

economically sound and promotes achievement of the four statutory objectives.  

For each service to which it applies, the 2012 Settlement royalty structure 

contains: (a) a revenue-based prong equal to a percentage of service revenue less 

the royalties paid for performance rights (i.e., there is an “all-in” or headline rate 

for the sum of mechanical and public performance royalties); (b) a per-subscriber 

minimum that applies to the sum of mechanical and public performance royalties; 

and, for certain types of services, (c) a per-subscriber floor on mechanical royalty 

payments (a “mechanical-only floor”).  Based on my examination of changes in 

industry conditions since the 2012 Settlement was reached, I have concluded that: 

 Collecting total royalties for mechanical plus public performance rights on a 

percentage-of-revenue basis remains economically sound.  Indeed, imposing a 

new rate structure would run counter to the 801(b)(1) objective of minimizing 

disruption. 

 Having service-specific, per-subscriber minimums for combined mechanical 

and public performance royalties remains sound.  As the streaming industry 

continues to introduce innovative new types of services, allowing for 
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minimums to address revenue-measurement issues while allowing flexibility 

for innovative, differentiated services remains appropriate. 

 As a result of past and potential future fragmentation of the licensing of 

musical compositions’ public performance rights, per-subscriber floors 

applying only to mechanical royalties are no longer economically sound.  

Since the time the 2012 Settlement was negotiated, the marketplace for 

negotiating musical works public performance rights licenses has become 

fragmented.  Well-accepted economic principles indicate that, due to the 

exercise of market power, this fragmentation can be expected to lead to higher 

total royalties for performance rights even in the absence of any increase in 

the underlying value of those rights.  These higher performance rights 

royalties would interact with the current mechanical-only royalty floor to 

boost the effective “all-in” royalty rate above the rates contemplated by the 

2012 Settlement.  Consequently, the mechanical-only royalty floor should be 

eliminated. 

• There have been no significant changes in industry conditions since the statutory 

rates that are currently in place were negotiated that would justify an upward 

adjustment to the headline rates.  If anything, examination of how industry 

conditions have and have not changed supports a conclusion that the 2012 

Settlement headline royalty rate should be lowered for the 2018-2022 period to 

best achieve the four statutory objectives.  For example, interactive streaming’s 

relative contribution has increased but royalty rates have not been adjusted 
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accordingly, which raises concerns regarding availability, fairness, and reflecting 

relative roles. 

• Consideration of other candidate benchmarks reinforces these conclusions.   

 Direct Pandora/Publisher Deals:  Direct deals recently reached between 

Pandora and music publishers support the conclusion that the overall structure 

is sound subject to eliminating the mechanical-only floors.   

 Subpart A Agreement:  Music publishers have recently agreed to royalty rates 

for phonorecords and permanent digital downloads that, when stated in 

comparable terms, are lower than the corresponding statutory royalty rates 

currently in effect for interactive streaming, supporting the conclusion that the 

royalty rates at issue in this proceeding should not be raised above the level of 

the rates in the 2012 Settlement. 

4. In this rebuttal testimony, I address several issues, arguments, and pieces of 

evidence raised in written direct testimony submitted by Copyright Owners’ witnesses, 

particularly the written direct testimony of Copyright Owners’ economic experts, Drs. 

Eisenach, Gans, and Rysman.2 At a very broad level, these economic experts make two 

sets of arguments.  First, they criticize use of the 2012 Settlement as a benchmark, 

arguing that its royalty structure is inappropriate and that its royalty rate levels are 

unreasonably low.  Second, they attempt to justify the royalty structure and rate levels of 

                                                 
2  Expert Report of Jeffrey A. Eisenach, Ph.D., October 31, 2016 (hereinafter Eisenach 

WDT); Expert Report of Joshua Gans, October 31, 2016, (hereinafter Gans WDT); Expert 
Report of Marc Rysman, Ph.D., October 28, 2016 (hereinafter Rysman WDT). 
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direct testimony.5  Moreover, I have reached the following conclusions with respect to the 

written direct testimony of Drs. Eisenach, Gans, and Rysman:6 

• Dr. Rysman offers several unsound arguments against percentage-of-revenue 

royalties and in favor of per-play royalty rates.  Most fundamentally, Dr. Rysman 

does not appropriately account for the nature of the costs associated with creating 

and streaming musical works and for the way in which interactive streaming 

services have adopted revenue and pricing models that create value for 

consumers, the services, and Copyright Owners alike.  In addition, Dr. Rysman’s 

concerns regarding the measurement of service revenues and the timing of their 

realization are overstated and can be—and have been—addressed through the use 

of per-subscriber minimums.  Lastly, Dr. Rysman asserts that efficient bargaining 

in a hypothetical free market would never lead to a revenue-based royalty 

structure, yet such royalties are used in many markets and are a central feature of 

the royalties for sound recording performance rights licensed to interactive 

services—royalties that Drs. Eisenach and Gans identify as being exemplars of 

free-market negotiations.   

                                                 
5  A list of materials that I have considered in preparing my testimony is provided in 

Appendix A. 
6  In this rebuttal report, I have attempted to address the major arguments presented by Drs. 

Eisenach, Gans, and Rysman as well as the major supporting evidence or examples 
referenced.  Any silence with respect to a particular fact or opinion stated should not be 
interpreted as agreement with Copyright Owners’ witnesses unless I specifically state 
such an agreement.  I reserve the right to provide further detail and examples supporting 
my major rebuttal points at deposition or trial, as appropriate. 

 I also reserve the right to supplement or amend this testimony if my opinions change as 
the result of analyzing evidence that newly becomes available to me. 
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• Drs. Gans’s and Rysman’s arguments against the use of a menu of royalty rates 

are unsound.  Contrary to Drs. Gans’s and Rysman’s assertions, it is beneficial to 

Copyright Owners, streaming services, and music consumers to have a range of 

different royalty rates depending upon the nature of the service and the underlying 

revenue model.  This conclusion follows from the fact that different services give 

rise to different opportunity costs and face different demand conditions (e.g., 

different price elasticities of demand for different services). 

• Drs. Eisenach and Gans adopt a benchmark that is biased upward.  Both Dr. 

Eisenach and Dr. Gans conduct benchmark analyses based on the license terms 

for the sound recording rights utilized by interactive streaming services.  

However, as was well established in Web IV, the sound recording royalty rate paid 

by interactive services is distorted upward by the exercise of record company 

market power and the Cournot Complements Problem.7  Moreover, Drs. 

Eisenach’s and Gans’s benchmark analyses are internally inconsistent: if their 

claims that publishers should receive higher royalties are correct, then it follows 

by Dr. Gans’s own logic that record companies should receive lower royalties 

and, thus, the current record company royalty rates should not be used without a 

downward adjustment.  Neither Dr. Eisenach nor Dr. Gans corrects his benchmark 

analysis to account for any of these distortions.  Consequently, they both reach 

rate recommendations that are biased upward. 

                                                 
7  See Katz WDT, ¶ 93 and references therein for an explanation of the Cournot 

Complements problem. 
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• Dr. Eisenach’s adjustment-ratio approach is arbitrary and unreliable.  Dr. 

Eisenach uses an adjustment factor in an attempt to convert sound recording 

royalty payments into appropriate payments for musical works (his sound-

recording-to-musical-works adjustment ratio).  Yet, as Dr. Eisenach admits, this 

ratio approach is not based on economic principles.  Bargaining theory and 

practical experience make clear that there is no reason to believe that the 

equilibrium ratio of sound recording to musical works royalties in a given 

marketplace is indicative of what that ratio would be in a different marketplace.  

Indeed, the ratio in any given marketplace is highly sensitive to a variety of 

factors.  For example, as Dr. Gans testifies, bargaining theory implies that, to the 

extent that revenue ratios make sense, they must be adjusted to account for cost 

differences incurred by publishers and record companies in different 

marketplaces—something that Dr. Eisenach does not do.  The wide range of ratios 

cited by Dr. Eisenach is a consequence and confirmation of the unreliability of his 

approach. 

• Dr. Eisenach’s calculations of per-play performance royalties for musical works 

are inconsistent and unreliable.  Dr. Eisenach’s analysis relies on calculating an 

estimated rate for total musical works royalties and then estimating the 

mechanical royalties for musical works by deducting an estimate of the 

performance royalties for musical works.  Dr. Eisenach’s estimate of performance 

royalties for musical works therefore plays a central role in his analysis of rate 

levels.  Dr. Eisenach proposes two methods for estimating per-play performance 
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royalties that are generally inconsistent with one another and each of which is 

unreliable in its own right.  One method attributes any difference between the all-

in rate sound recording royalty rates paid by interactive and noninteractive 

services to the mechanical royalty rate for interactive services.  This approach 

lacks a foundation in sound economics and is contrary to observed behavior.  A 

second method attempts to calculate per-play performance royalties for musical 

works based on what certain services currently pay.  This analysis is based on a 

biased sample of data that Dr. Eisenach himself criticizes and is unreliable. 

• Dr. Gans’s Shapley value analysis relies on unrealistic assumptions that 

substantially affect his findings.  Dr. Gans employs a Shapley value analysis to 

derive what he concludes is an appropriate rate for the rights at issue in this 

proceeding.  However, Dr. Gans’s theoretical model of rate levels is unreliable 

and biased upwards.  Specifically, the outcome of his analysis is highly sensitive 

to unrealistic assumptions that he makes, and Dr. Gans utilizes a key parameter 

with a value derived by Dr. Eisenach through an analysis that is seriously flawed 

and directly contrary to conclusions reached by the Judges in Web IV.  Using a 

more appropriate parameter value—even while maintaining all of Dr. Gans’s 

other assumptions—results in a dramatically lower estimate of reasonable 

royalties. 

• Dr. Gans ignores important implications of his approach that reveal that his 

approach is internally inconsistent and yields implausible results.  Under the 

particular  assumptions  that he has made, Dr. Gans’s Shapley value analysis 
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implies that music publishers and record companies should earn equal profits.  Dr. 

Gans’s approach also implies the equilibrium royalties should result in the 

streaming services’ earning positive profits.  Yet, interactive streaming services 

generally have yet to be profitable, and it is unclear that they will ever be 

profitable, even absent the dramatic rate increase proposed by Copyright Owners 

in this proceeding.  Dr. Gan’s ignores this fact.  He also ignores the implication of 

what he claims is the artificial suppression of musical works mechanical royalties, 

which—by the logic of his approach—is to bias his estimate of reasonable 

royalties upward. 

• Dr. Rysman’s conclusion that interactive services have thrived while paying 

effective royalty rates above those proposed by Copyright Owners is unreliable 

and misleading.  Dr. Rysman’s analysis is fundamentally flawed in several ways.  

First, several of the services on which he bases his conclusion that services have 

thrived while paying effective per-play rates above what Copyright Owners 

propose have, in fact, attracted very few users.  Perhaps the most egregious 

example is Dr. Rysman’s calculated royalty rate for Steinway in 2014, which is 

based on .  If one focuses on the 

interactive services that have been more successful in attracting users, Dr. 

Rysman’s own analysis reveals that, in 2015 (the most recent year that he 

examined), Amazon, Apple, Rhapsody, and Spotify  

 the per-play prong of Copyright Owners’ proposal.  Dr. 

Rysman also fails to account for the industry dynamics that are the focus of much 
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of his testimony.  Although he acknowledges that effective per-play rates are 

falling, his analysis does not account for this trend and ignores the fact that the 

services have been unprofitable despite historically paying royalties substantially 

below those that Copyright Owners propose.  Dr. Rysman also conducts a similar 

analysis with respect to effective per-user mechanical royalty rates, and this 

analysis is similarly unreliable and misleading. 

• Drs. Eisenach’s and Rysman’s analyses of the 2012 Settlement and industry 

performance are unsound.  Drs. Eisenach and Rysman make two related 

arguments in an attempt to avoid confronting the implications of the success of 

the 2012 Settlement: (i) that the negotiated rates were always intended to be 

transitory; and (ii) that the negotiated rates were not intended to be precedential.  

Regardless of the motivation for the 2012 Settlement, the levels and changes in 

various measures of industry structure and industry performance support the 

conclusion that the royalty rates and structure of the 2012 Settlement remain 

broadly reasonable.  In fact, a variety of evidence indicates that, due in part to the 

rise of streaming, industry performance is improving.  This improving 

performance has benefitted music publishers through increases in total royalty 

revenues for musical works. 

6. The remainder of my written rebuttal testimony explains these conclusions in 

greater depth and provides details of the facts and analyses that led me to reach them.   

PUBLICPUBLIC VERSION



  
 
 

14 

 

II. COPYRIGHT OWNERS’ EXPERTS’ ANALYSES OF THE 
APPROPRIATE MECHANICAL ROYALTY RATE STRUCTURE ARE 
FLAWED. 

7. As I discussed in greater detail in my written direct testimony, in the 2012 

Settlement, industry participants agreed to a rate structure that assessed total royalties for 

mechanical rights and public performance rights for interactive services on a percentage-

of-revenue basis subject to certain minimums and floors.8  My economic analysis 

identified no industry performance measures or changes in industry conditions since the 

2012 Settlement that would require changing the fundamental structure of the percentage-

of-revenue prong or the “all-in” rate minimums applied to the calculation of the available 

royalty pool in step one of the royalty calculation.9  The only change that my analysis 

indicated is appropriate is the elimination of the mechanicals-only floor in step three of 

the calculation, which follows the deduction of performance royalties paid by the same 

licensees to the same rights holders or their agents.10 

8. By contrast, Dr. Rysman asserts that a complete overhaul of the current rate 

structure is needed, asserting that “[a] rate structure based around a revenue test is deeply 

unsuited to ensuring a fair return to rightsholders or achieving the policy objectives… 

[while] [a] rate strucutre [sic] based on per-play and per-user rate tests is reasonable and 

suited to the policy objectives.”11  In short, Dr. Rysman claims that the revenue-based rate 

structure embodied in the 2012 Settlement: (a) leads to difficulties in the calculation of 

                                                 
8  Katz WDT, § IV.B. 
9  Katz WDT, § IV.C. 
10  Katz WDT, § IV.C.3. 
11  Rysman WDT, ¶ 11. 
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royalties due to both measurement and timing issues with respect to service revenues; (b) 

sends the wrong pricing signals to interactive streaming services; and (c) gives interactive 

streaming services an artificial competitive advantage over sellers of CDs and permanent 

digital downloads.  Similarly, Dr. Gans asserts that “[t]he existing rate structure and the 

level of statutory rates for interactive streaming and limited download services have not 

performed well…,”12 and he argues that there should not be different rate terms and 

structures for different business models or products.13   

9. In the present section, I evaluate Drs. Gans’s and Rysman’s arguments regarding 

the royalty structure, and I conclude that they are either misplaced or overstated.  None of 

these arguments causes me to change my earlier conclusion that the structure of the 2012 

Settlement is reasonable and should be continued subject to the one modification I 

identified. 

A. DR. RYSMAN ’S CONCERNS REGARDING THE MEASUREMENT AND TIMING 

OF SERVICE REVENUES ARE OVERSTATED AND CAN BE ADDRESSED 

THROUGH PER-SUBSCRIBER MINIMUMS . 

10. As I described in my initial testimony, determining a licensee’s applicable 

revenues is relatively straightforward when the licensee operates its interactive streaming 

service as a stand-alone, subscription-based, music-only business.14  However, if the 

streaming service is operated to generate other economic benefits for the parent company 

(e.g., to foster broader and deeper relationships with customers that facilitate the 

                                                 
12  Gans WDT, ¶ 8. 
13  Gans WDT, ¶¶ 52-59. 
14  See Katz WDT, ¶ 82 for the testimony summarized in this paragraph.  
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profitable sales of other goods and services) or incorporates non-music offerings to a 

significant degree, it can be difficult to accurately calculate the relevant music service 

revenue.  Accounting difficulties also arise when a streaming service is sold as a part of a 

larger bundle of services, or when the service is advertising supported and the advertising 

is sold in bundles that include other outlets.  Under these circumstances, any proposed 

allocation of revenues across services and goods is likely to be contentious. 

11. Using the term “revenue displacement,” Dr. Rysman identifies similar 

measurement issues that arise when some services generate profits for other parts of their 

parent companies’ operations or (through contract) for third parties offering 

complementary services.15  In addition, Dr. Rysman identifies several features of the 

industry that he concludes lead interactive streaming services to “defer” the realization of 

revenues in order to invest in building up a customer base that promotes greater long-run 

                                                 
15  Rysman WDT, § III.E, particularly ¶¶ 27 and 31.  That said, Dr. Rysman ignores 

implications of his own examples that undermine his argument.  For example he asserts 
that “in The Song Machine, John Seabrook notes that Spotify’s collaboration with 
Facebook allows for ‘Playlists [to] be customized according to an individual user’s ‘taste 
profile.’” (Rysman WDT, ¶ 31, footnote omitted.)  Rather than indicating that Spotify’s 
revenues necessarily understate the value that Spotify derives from licensed music, Dr. 
Rysman’s example demonstrates that streaming services create value by combining 
numerous inputs (here, consumer data from Facebook) in addition to the licensed music.  
Indeed, the passage in The Song Machine cited by Dr. Rysman identifies Spotify’s 
purchase of the artificial intelligence company Echo Nest as a main driver of developing 
the ability to utilize a wide range of data sources besides Facebook to estimate users’ 
taste profiles.  (John Seabrook (2015) The Song Machine: Inside the Hit Factory, New 
York: W.W. Norton & Company, at 288-289) . 
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profitability. 16  According to Dr. Rysman, the possible displacement and deferral of 

revenues render a royalty structure based on a percentage of revenues unreasonable.17 

12. Although Dr. Rysman and I agree on the existence of revenue measurement 

issues, we disagree on: (a) the extent to which the potential deferral of revenues 

undermines the use of a revenue-based royalty, and (b) the implications of the possible 

deferral and displacement of revenues and profits for the reasonableness of various rate 

structures in the current proceeding.  With respect to (a), I believe Dr. Rysman has 

incorrectly analyzed and—as a result—overstated the potential problem.  With respect to 

(b), it is my opinion that the existence of deferral and displacement issues does not imply 

that use of revenue-based royalties is unreasonable in the present context when coupled 

with set of per-subscriber minimums, as was done in the 2012 Settlement. 

1. Deferred Revenues 

13. In reaching his conclusions regarding the implication of revenue deferral, Dr. 

Rysman commits important errors in economic logic.  In addition, certain of the 

empirical claims that he makes in his analysis of the incentives to defer revenues or 

profits appear to be contradicted by the facts.18  Ultimately, these empirical claims 

                                                 
16  Rysman WDT, § III. 
17  Rysman WDT, ¶¶ 36 and 39, and §§ IV.B.1 and IV.B.2. 
18  I summarize two examples here.  First, Dr. Rysman claims that a “large fraction” of a 

streaming service’s “costs are fixed costs, in that they are expenditures to the services 
regardless of how many consumers the service serves.”  (Rysman WDT, ¶ 17.)  In fact, 
the vast majority of a streaming service’s costs (e.g., content royalties, server capacity, 
and advertising sales forces) are not fixed.  For example, Spotify’s content costs’ 
correlation with Spotify’s revenues is , and content costs are equal to nearly  

.  Dr. Rysman states that  
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investment benefits that will be realized tomorrow.  By definition, producing more than 

the short-run profit-maximizing amount of output will reduce short-run profits.  But, what 

Dr. Rysman fails to acknowledge, is that although over-producing today will reduce 

short-run profits, it can raise short-run revenues.  Under such circumstances, the concerns 

raised by Dr. Rysman are irrelevant because the percentage royalty rate is applied to 

revenues, not profits. 

15. To see why deferring profits can accelerate the realization of revenues, note that, 

at the profit-maximizing outcome, marginal revenue is equal to marginal cost.19  This fact 

implies that marginal revenue is positive for a firm, such as a streaming service, that has 

positive marginal costs.20  A positive value of marginal revenue implies that expanding 

output beyond the profit-maximizing output level will at least initially raise short-run 

revenues.  In other words, because the revenue earned on an incremental unit sold at the 

profit-maximizing output level is positive, increasing output above that level will 

generate additional revenues and—under the percentage-of-revenue prong of the 2012 

Settlement—generate additional royalty payments as well.  Dr. Rysman does not 

acknowledge or account for this possibility. 

                                                 
19  See, e.g., Walter Nicholson (1997) Intermediate Microeconomics and its Applications, 

New York: Dryden Press, at 203 (“In order to maximize profits, a firm should produce 
that output level for which the marginal revenue from selling one more unit of output is 
exactly equal to the marginal cost of producing that unit of output.”); and Robert S. 
Pindyck and Daniel L. Rubinfeld (2009) Microeconomics, Boston: Pearson, at 276-277 
(“To maximize profit, the firm selects the output for which the difference between 
revenue and cost is the greatest. … The rule that profit is maximized when marginal 
revenue is equal to marginal cost holds for all firms, whether competitive or not.”). 

20  I am not aware of any reason to believe that streaming services have marginal costs that 
are zero or negative, especially when one considers subscriber-acquisition costs. 

PUBLICPUBLIC VERSION



  
 
 

20 

 

16. Another flaw in Dr. Rysman’s analysis is that he appears to assume that there is 

something problematical about a business strategy under which a streaming service 

initially earns relatively low revenues while investing in its business and then later earns 

high revenues.  Dr. Rysman does not take into account the fact that Copyright Owners—

as well as the streaming service—benefit when the service successfully invests in 

building an installed customer base that allows it to make greater sales in the future.  This 

point is most easily seen in the case of an interactive service that invests in building a 

consumer base in order to maximize the net present value of the service’s revenues.  By 

maximizing the net present value of its revenues, the interactive service is also 

maximizing the net present value of the royalty payments received by Copyright Owners 

under a percentage-of-revenue royalty structure.  In other words, when it comes to 

choosing whether and by how much to defer revenues, the interests of the interactive 

service and Copyright Owners are aligned.  A similar relationship holds when the 

interactive service seeks to maximize the expected net present value of its profits, rather 

than revenues.  Specifically, any strategy of deferring revenues to build up a consumer 

base that increases the net present value of the interactive service’s profits will also 

increase the net present value of the royalties paid under a percentage-of-revenue 

license.21 

                                                 
21  To see why this relationship holds, consider a simple two-period model.  Relative to a 

situation in which the service maximizes profits in each period independently, the service 
has an incentive to invest in building up its base of first-period users to promote second-
period sales  (e.g., by charging less than the myopic, single-period profit-maximizing 
price) only if doing so increases the net present value (“NPV”) of the service’s stream of 
revenues net of royalty payments by more than it increases the NPV of  the service’s non-
royalty costs.  This relationship can be stated algebraically.  Let ∆R denote the change in 
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17. Dr. Rysman first attempts to rebut this argument by pointing to revenue 

displacement.22  This is, however, a distinct issue from revenue deferral, and I address it 

below.  Dr. Rysman also attempts to downplay the benefits that Copyright Owners 

receive from streaming services’ investments in customer bases by arguing that some 

streaming services will fail and, thus, Copyright Owners will not enjoy later payments 

from those services.23  This argument is flawed because it ignores the fact that failure by 

some streaming services can be expected to lead to higher revenues for the surviving 

services as consumers turn to surviving services as substitutes for the services that are no 

longer available.  Thus, there is no reason to think that the failure of some streaming 

services would significantly reduce the net present value of royalty payments across all 

services or that Copyright Owners do not benefit overall from streaming services’ 

investments. 

                                                                                                                                                 
the NPV of the service’s revenues due to the deferral, and let ∆C denote the change in the 
NPV of the service’s costs.  Lastly, let ρ denote the royalty rate, which is a fraction 
between 0 and 1.  The investment or deferral strategy is profitable for the service only if  
(1– ρ)∆R > ∆C. 

 Assuming that marginal costs are positive (I am aware of no reason to believe they are 
not), attracting a greater number of consumers in the first period will raise costs, as will 
selling to a greater number of consumers in the second period as a result of having a 
larger installed base of users.  Given that costs rise in both periods, the NPV of costs 
must also rise (i.e., ∆C > 0).  Therefore, the service has an incentive to invest in building 
up its first-period user base  only if (1– ρ)∆R >0, which implies that ρ∆R > 0.  ρ∆R  is the 
change in the NPV of the royalty payments received by rights holders.  Hence, the 
service will invest only if doing so raises the NPV of the royalties paid to rights holders. 

22  Rysman WDT, ¶¶ 46-48. 
23  Rysman WDT, ¶¶ 46 and 49. 
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18. It should also be noted that, although he apparently intends his analysis to apply 

to advertising-supported streaming services,24 Dr. Rysman’s conclusion that interactive 

services will forego revenues in order to build up their consumer bases does not apply 

well to advertising-supported services.  By definition, an advertising service generates its 

revenues from advertisers, and lowering the prices it charges to advertisers would do 

nothing to generate additional consumers.25 

2. The Role of Per-Subscriber Minimums 

19. Even if Dr. Rysman were correct that there is a “problem” from either the 

displacement or deferral of revenues, the use of per-subscriber minimums would address 

it.  Indeed, Dr. Rysman submitted substantially similar testimony in Web IV on behalf of 

SoundExchange, and SoundExchange used that testimony to argue for a two-pronged 

royalty structure that coupled a revenue-based prong with a minimum prong, in that case 

a per-play minimum.26 

                                                 
24  Dr. Rysman points to the collection of consumer data as one reason to build up a 

consumer base, and he identifies such data as being particularly valuable to advertising-
supported interactive services.  (Rysman WDT, § III.C, particularly ¶¶ 22-23.) 

25  Perhaps Dr. Rysman would argue that interactive services reduce their advertising loads 
below the profit-maximizing level in order to make their services more attractive to 
subscribers.  I am unaware of any evidence that services have done so.  As a general 
matter, reducing ad loads can increase the total amount of advertising revenue both by 
increasing listening levels and by boosting the value of any given advertisement. 

26  In re Determination of Royalty Rates and Terms for Ephemeral Recording and Digital 
Performance of Sound Recordings (WEB IV), Docket No. 14-CRB-0001-WR (2016-
2020), Introductory Memorandum to the Written Direct Statement of SoundExchange, 
Inc., October 7, 2014, at 2-6; In re Determination of Royalty Rates and Terms for 
Ephemeral Recording and Digital Performance of Sound Recordings (WEB IV), Docket 
No. 14-CRB-0001-WR (2016-2020), Proposed Conclusions of Law of SoundExchange, 
Inc., June 19, 2015 at 94; In re Determination of Royalty Rates and Terms for Ephemeral 
Recording and Digital Performance of Sound Recordings (WEB IV), Docket No. 14-
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20. Per-subscriber minimums, such as those in the 2012 Settlement, ensure that a 

service that had low revenues early in the life of the service nonetheless would pay 

significant royalties to publishers.27  And a minimum could also be applied when the 

determination of applicable revenues was too difficult.  For example, it is my 

understanding that  

 

. 

21. In fact, Dr. Rysman himself concluded that a per-subscriber, or per-user, fee 

structure has attractive properties: 

• “[P]er-user rates align directly with a critical value in the marketplace, namely 
access to music. … The user value of having access to music repertoires, separate 
and apart from whether or how much those repertoires are in fact listened to by 
the user, seems plain.”28 

• “Per-user rates can also potentially protect against opportunistic manipulation 
arising from future technological developments.”29 

• “Second, per-user rates can protect against royalty arbitrage from the 
development of business models that exploit the value access to music without 
intensive streaming.”30 

 

                                                                                                                                                 
CRB-0001-WR (2016-2020), Testimony of Marc Rysman, Ph.D., February 23, 2015, SX 
Ex. 094-RR. 

27  A per-subscriber minimum would also protect publishers if a situation arose in which a 
streaming service was willing to “gamble” on future success by charging very low prices 
today in a way that a publisher would not agree to do under conditions of effective 
competition. 

28  Rysman WDT, ¶ 58. 
29  Rysman WDT, ¶ 59. 
30  Rysman WDT, ¶ 60. 
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22. Lastly, it should be noted that concerns with measurement issues are not unique to 

a percentage-of-revenue structure.  As Dr. Rysman points out, a per-play royalty structure 

could also suffer from measurement issues, making it necessary to have a per-user royalty 

prong in this case as well.  Specifically, he identifies reasons why it can be “virtually 

impossible” or “hard to track” a user’s total number of streams.31  And, to the extent that 

a single service contains both interactive and noninteractive plays—as SoundExchange 

argued in Web IV has become increasingly common32—it could be necessary to 

determine which play is of which type in order to calculate appropriate royalties.33  For 

example, since the launch of the Pandora Plus product,  

34  Ignoring this issue, as the Copyright Owners’ 

proposal does, would result in  of the Pandora Plus streams being licensed at the 

wrong royalty rate.35  Moreover, differentiating between compensable and non-

compensable plays may very well raise additional complications.  For example, in other 

circumstances, it may be difficult to define precisely which plays are—and which are 

not—compensable.  It is my understanding from counsel that, unlike with the 2012 

                                                 
31  Rysman WDT, footnote 55. 
32  Determination of Royalty Rates and Terms for Ephemeral Recording and Webcasting 

Digital Performance of Sound Recordings (Web IV), 81 Fed. Reg. 26316, (May 2, 2016) 
(hereinafter Web IV Final Determination), at 26335-36. 

33  Under a percentage-of-revenue structure, a service with a greater percentage of 
noninteractive listening may tend to have lower revenues per subscriber, which would 
reduce its royalty payments and, thus, reflect its streaming mix even if the service 
calculated its royalties solely through application of the percentage-of-revenue structure 
intended for interactive streaming. 

34  Written Rebuttal Testimony of Michael Herring, February 15, 2017 (hereinafter Herring 
WRT), ¶ 16.   

35  Copyright Owners’ Proposed Rates and Terms, § II. 
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Settlement rate structure, there is no history that the parties can turn to for guidance in 

working through such complications.  

B. DR. RYSMAN ’S ARGUMENTS REGARDING APPROPRIATE ROYALTY 

STRUCTURE FAIL TO ACCOUNT FOR RELEVANT COST AND DEMAND 

CONDITIONS , AND ARE ECONOMICALLY UNSOUND. 

23. Dr. Rysman concludes that revenue-based royalties suffer from several problems 

and, in his view, are inferior to per-play and per-user royalties.36  Specifically, he argues 

that, in a “hypothetical free market,” the parties would agree to a structure under which 

royalty payments increase with the number of streams (as would be the case with a per-

play royalty structure) and that the per-play rate would be the same for all interactive 

services.37 

24. As I will now discuss, Dr. Rysman has made several errors in reaching these 

conclusions.  In analyzing appropriate royalty structures, Dr. Rysman fails to account for 

either the cost structure of intellectual property or the relevant demand conditions.  

Moreover, his claims regarding the structure of licensing agreements that private parties 

would be expected to reach in a free market are contradicted by the very marketplace 

evidence that Drs. Gans and Eisenach point to as exemplars of “free-market” 

negotiations.38 

                                                 
36  Rysman WDT, § IV. 
37  Rysman WDT, ¶¶ 36-37 and 56. 
38  Dr. Rysman also argues that declining effective per-play rates constitute a “fundamental 

problem” that could be addressed by switching to a per-play royalty structure.  (Rysman 
WDT, ¶ 57.)  I address this argument in Section VI.C below and demonstrate that it is 
neither theoretically nor empirically sound. 
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1. Dr. Rysman does not appropriately account for relevant cost 
characteristics of intellectual property and the implications for 
both royalties and retail prices. 

25. Dr. Rysman states that “the CRB must set royalty rates in this market to optimally 

achieve product availability and the efficient use of resources.”39  In order to determine 

what royalty structure achieves these goals, it is necessary first to develop an 

understanding of the relevant underlying cost and demand conditions.  The structure and 

levels of royalty rates influence product availability and efficiency by affecting 

interactive streaming services’ investment incentives and the levels and structures of the 

prices that the services charge their users.  Because “upstream” prices (i.e., royalty rates) 

affect availability and efficiency through their influence on “downstream” prices (i.e., the 

fees levied on consumers), it is important to understand the relevant cost and demand 

conditions both upstream and down.  Dr. Rysman never undertakes such an analysis. 

26. First, consider upstream costs.  The creation and distribution of musical works has 

a particular cost structure that is unlike that of many other goods: high fixed costs with 

zero or near-zero marginal costs.  In addition, once a piece of intellectual property has 

been created, the social marginal cost of using that intellectual property (e.g., licensing 

the rights to stream a musical composition) is zero.  This is the case because additional 

consumption (here, additional streaming) does not require any additional effort on the 

part of copyright owners (or the songwriters who originally created the musical 

composition).  Dr. Rysman ignores this fact entirely. 

                                                 
39  Rysman WDT, ¶ 69. 
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27. In addition to the costs of creation and distribution of musical works, suppliers 

may incur opportunity costs.40  Copyright Owners’ private opportunity costs of additional 

streams may also be zero, or very close to it, for at least two reasons.  First, consider an 

increase in the number of people who utilize a streaming service because it has improved 

the quality of its offering and/or lowered its subscription fee.  These incremental 

consumers may have been people who would not otherwise pay to consume music and 

have been attracted away from piracy or other activities, such as gaming, from which 

publishers and songwriters would earn no revenues.  The aggregate data showing that 

streaming has increased music industry revenues supports this conclusion.41 

28. Second, consider an increase in the intensity of listening by existing subscribers.  

This increased listening may substitute for activities unrelated to the paid consumption of 

music.  Although Dr. Rysman asserts that “[a] per-play rate signals to services the 

appropriate cost of increasing streams, whether it is increasing the number of streaming 

consumers or increasing the number of streams per consumer,” he provides no evidence 

that incremental interactive streaming leads to a decrease in payments for other forms of 

music consumption.42  In fact, the evidence is to the contrary and indicates that the all-

                                                 
40  Opportunity cost refers to “the value of the best forgone alternative use of the resources 

employed in that action.”  (Dennis W. Carlton and Jeffrey M. Perloff (2005) Modern 
Industrial Organization, 4th Ed., Boston: Pearson at 34.)  Dr. Gans also argues that 
opportunity cost is the appropriate cost concept.  (See, e.g., Gans WDT, ¶ 50.) 

41  See, e.g., Katz WDT, Figures 1 and 2 and accompanying text. 
42  Rysman WDT, ¶ 56. 
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interactive services.  Consumers vary widely in terms of their willingness to pay for 

interactive streaming and other forms of music.  Many consumers are unwilling to pay to 

consume music, while other consumers are willing to pay hundreds of dollars per year.  

As Dr. Eisenach discusses, there is a wide range of different combinations of downstream 

prices and features that interactive streaming services offer to consumers in order to 

attract large numbers of listeners with a wide range of preferences and willingness to pay 

for music.45 

31. Now, consider the implications of these cost and demand characteristics.  

Specifically, consider the implications of the fact that: (a) marginal costs are generally 

low relative to average costs; (b) opportunity costs vary widely across consumers; and (c) 

consumers have widely varying willingnesses to pay to consume music.  As noted above, 

there are some actual or potential consumers of interactive services for whom Copyright 

Owners’ opportunity costs associated with interactive streaming are very low.  As long as 

they can earn revenues greater than marginal costs (including opportunity costs), 

Copyright Owners and interactive streaming services have a joint economic interest in 

finding ways to attract these consumers.  However, because these consumers are also 

ones who have, to date, exhibited an unwillingness to pay for music, it is very likely 

necessary to offer them services with low, or even zero, prices (e.g., advertising-

supported services).   

32. Efficient bargaining would give rise to royalty structures that reflected the low 

(possibly zero) marginal costs of additional streams and would encourage the 
                                                 
45  Eisenach WDT, ¶ 50. 
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introduction of new, lower-priced service offerings in order to expand the total economic 

pie to be shared between content owners and content distributors.46  A percentage-of-

revenue royalty structure does exactly this because a service sees its royalty payments 

scale with the targeted consumer segment’s willingness to pay.  Dr. Rysman’s criticism 

of such a royalty structure—a structure that he states might have made sense when both 

publishers and service owners “had an interest in cultivating the industry”—misses the 

key point that publishers and service owners continue to have a shared interest in 

cultivating new service offerings or pricing plans that attract additional consumers to paid 

music listening.47 

33. In addition to serving the joint economic interests of Copyright Owners and 

interactive services, offering a varied menu of downstream products and segmenting the 

market promotes product availability and the efficient use of resources because it allows 

the industry to serve consumer segments that are only willing to pay prices that are low 

but that exceed the costs of serving them.48  Basing royalties on revenues (which will 

                                                 
46  Stated in more formal economic terms, differences in downstream price elasticities of 

demand across consumer segments lead to differences in upstream elasticities of derived 
demand, so that a profit-maximizing upstream supplier will find it optimal to charge 
different prices (i.e., royalty rates) depending on the downstream segment being served. 

47  Rysman WDT, ¶ 41 (“Arguably, revenue-based royalty payments appeared to make sense 
at the dawn of the streaming industry, when the prospects for streaming were unclear and 
both publishers and services had an interest in cultivating the industry.”).  Dr. Rysman 
asserts that this rationale no longer applies.  (Id.) 

48  In fact, welfare-maximizing prices typically have this characteristic.  Prices that 
maximize consumer welfare subject to the requirement that suppliers earn at least a 
specified minimum level of profits are known as Ramsey prices.  As Dr. Gans observes, 
under Ramsey pricing, “[p]rices are set such that the markup above costs is inversely 
proportional to the elasticity of demand.  This means that less price sensitive products 
(i.e., products with low price elasticity) are priced higher.”  (Gans WDT, footnote 25; see 
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reflect the nature of the underlying service offering) and having different minimums for 

different service types facilitates the provision of a wide range of product offerings.  In 

summary, Dr. Rysman’s assertion that “[t]here is no economic reason why royalty 

revenue to songwriters and publishers should depend on the pricing model of the service, 

and thus the price of copyrighted content to services should not depend on the pricing of 

the service” is incorrect.49 

34. It is notable in this regard that royalties based on percentages of revenues (and, 

thus, that to some degree depend on the licensee’s pricing model) are common in many 

industries, particularly when the percentages are relatively low.  For example, ASCAP 

and BMI licensees often pay a percentage of their revenue to secure musical works public 

performance rights.50  It is also common for mobile phone manufacturers to pay royalties 

to patent owners based on a percentage of the average selling price.51  Similarly, in the 

healthcare industry, some patent owners license drugs to generic manufacturers in 

                                                                                                                                                 
also Dennis W. Carlton and Jeffrey M. Perloff (2005) Modern Industrial Organization, 
4th Ed., Boston: Pearson at 702.) 

49  Rysman WDT, ¶ 36. 
50  For example, over-the-air radio stations pay each of ASCAP and BMI a percentage of 

their revenues.  (BMI Radio Station Blanket/Per Program License Agreement, available 
at http://www.bmi.com/forms/licensing/radio/2012 RMLC blanket per program.pdf, 
site visited February 9, 2017; ASCAP 2010 Radio Station License Agreement, available 
at https://www.ascap.com/-/media/files/pdf/licensing/radio/2010-radio-station-license-
agreement.pdf, site visited February 9, 2017.) 

51  Trefis Team, “Why Qualcomm’s Royalty Rate Will Continue To Decline,” Forbes, June 
10, 2014, available at http://www.forbes.com/sites/greatspeculations/2014/06/10/why-
qualcomms-royalty-revenue-will-continue-to-decline/#aad6da82f58d, site visited 
December 15, 2016. (“The average selling price of mobile phones is lower in emerging 
markets, which translates to lower royalty revenue per phone (royalties are based on the 
price of the handset).  In Q1 2014, the 3G/4G device ASPs declined by almost 4% 
sequentially and over 2.3% annually.”) 
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exchange for a percentage of the latter’s sales.52  And there is a percentage royalty 

component to Stanford University’s license for Green Flourescent Protein Mutants.53 

35. Lastly, Dr. Rysman’s own analysis indicates that a percentage-of-revenue 

structure has beneficial properties.  One such property is that a percentage-of-revenue 

structure promotes downstream pricing that has the desirable feature of increasing 

consumer benefits.  According to Dr. Rysman, “[t]he user value of having access to 

music repertoires, separate and apart from whether or how much those repertoires are in 

fact listened to by the user, seems plain.” 54  In other words, interactive streaming services 

give rise to option value.  A revenue-based royalty structure facilitates AYCE retail 

pricing because the service does not pay additional royalties solely because a user has 

listened to more streams.55  AYCE pricing is beneficial because it both increases the 

                                                 
52  See, for example, “Hepatitis-C Drug Launched In India By Biocon,” 

TheIndianPanorama, December 28, 2015, available at 
https://www.theindianpanorama.news/topics/biocon-launches-hepatitis-c-drug-in-india-
55123/#.WFLzUdUrJEY, site visited December 15, 2016. (“Biocon entered into a non-
exclusive licensing agreement with Gilead Sciences early this year to manufacture and 
market chronic hepatitis-C medicines, including Sovaldi and Harvoni, for India and 91 
other developing countries by paying 7% royalty on sales.”) 

53  Green Fluorescent Protein (GFP) Mutants, Nonexclusive agreement for all fields of use, 
available at http://techfinder.stanford.edu/technology detail.php?ID=1339, site visited 
January 23, 2017.  (Non-exclusive agreement for all fields of use: “Earned Royalty. 
Company will pay Stanford earned royalties of 5% on Net Sales of Licensed Products.”) 

54  Rysman WDT, ¶ 58. 
55   does have .  (See, 

e.g., Agreement Between  dated 
September 28, 2015 , at A-1. See also,  

  This fact is 
consistent with the economic logic explained in the text because  

  
 

  In contrast, Spotify’s library contains more than 30 
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option value consumers derive from access to music (because it allows consumers to 

sample additional music at no additional cost) and collects funds from consumers in a 

way that tracks that value (i.e., a consumer benefiting from the option pays the 

subscription fee even if he or she listens to relatively few tracks in a given month).  

Moreover, while Dr. Rysman commends use of a per-subscriber minimum because it 

“can protect against royalty arbitrage from the development of business models that 

exploit the value access to music without intensive streaming,”56 a revenue-based royalty 

structure can do the same thing.  In summary, a percentage-of-revenue structure for 

upstream pricing promotes a beneficial form of downstream pricing, which guides music 

consumption decisions. 

2. Testimony by Drs. Eisenach and Gans directly contradicts Dr. 
Rysman’s claims about market outcomes. 

36. As noted above, Dr. Rysman asserts that efficient bargaining in a hypothetical 

free market would lead to outcomes in which a streaming service would pay more per 

subscriber if the number of streams per subscriber were greater.57  However, the 

testimony of Drs. Eisenach and Gans directly contradicts this assertion.  Specifically, 

                                                                                                                                                 
million songs and Apple Music’s catalog includes approximately 40 million songs.  
(“Spotify vs. Apple Music: Which Service Is The Streaming King?” Digital Trends, 
October 28, 2016, available at http://www.digitaltrends.com/music/apple-music-vs-
spotify/, site visited February 6, 2017.)   

 

 
 

 
56  Rysman WDT, ¶ 60. 
57  Rysman WDT, ¶ 37. 
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both Drs. Eisenach and Gans testify that the terms under which interactive streaming 

services license sound recording rights represent free-market outcomes and, indeed, 

should serve as the principal benchmark in the current proceeding.58  This fact is notable 

because the interactive services generally pay royalties to record companies for sound 

recording rights on a percentage-of- revenue or per-user basis, rather than paying on a 

per-play basis.59  In other words, these negotiated agreements do not require streaming 

services to pay more per subscriber if the number of streams per subscriber is greater. 

C. DR. RYSMAN ’S COMPARATIVE AND COMPETITIVE ANALYSES OF 

OWNERSHIP AND ACCESS ARE INCORRECT. 

37. In an effort to justify the switch from the rate structure of the 2012 Settlement to 

that proposed by Copyright Owners, Dr. Rysman incorrectly asserts that digital download 

                                                 
58  According to Dr. Eisenach, “license terms for the sound recording rights utilized by the 

services at issue here are negotiated freely between record labels and the services.”  
(Eisenach WDT, ¶ 8.)  Similarly, Dr. Gans argues that “the market for non-compulsory 
licensing of sound recordings provides a model for normal market conditions that should 
determine statutory mechanical rates.”  (Gans WDT, ¶ 38.) 

59  Some agreements between services and record companies contain per-play royalty prongs 
but the effective royalty rates typically are based on either the percentage-of-revenue or 
per-user prongs.  (See In re Determination of Royalty Rates and Terms for Ephemeral 
Recording and Digital Performance of Sound Recordings (WEB IV), Docket No. 14-
CRB-0001-WR (2016-2020), Proposed Findings of Fact of SoundExchange, Inc., ¶ 343 
(indicating that effective royalty rates “typically result from payment under the 
percentage of revenue or per-subscriber minimum prongs in those agreements.”).) 

  
 

  
(Telephonic interview with Nikunj Mistry, Director, FP&A and Subscriptions, Pandora 
Media Inc., February 14, 2017.)   

  (Id.) 

  
 
 

  (See footnote 55.) 
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services will be at an unfair or inefficient competitive disadvantage relative to streaming 

services if the latter pay royalties on either a percentage-of-revenue or per-subscriber 

basis.60  In his view, this alleged problem arises because streaming services can “increase 

the use of licensed music without paying additional royalties (i.e., they can offer their 

users more consumption without raising the price).”61  According to Dr. Rysman, 

“download services cannot operate that way because they must pay a fee for each 

download.”62 

38. In making this claim, Dr. Rysman fails to account for critical differences in the 

access and ownership models: 

• When a consumer purchases a permanent digital download, he or she is generally 

free to play that downloaded song as many times as desired and to do so at no 

additional cost.  

• When a consumer utilizes a streaming service, if he or she listens to a song more 

times, then the number of times that song is streamed increases. 

This distinction has a simple but fundamental implication for royalties.  In the case of a 

permanent digital download, there is no change in the royalties paid by the download 

service to music publishers when the consumer listens to the song more times.  Similarly, 

when streaming services pay under the structure of the 2012 Settlement and a consumer 

has purchased an AYCE subscription streaming service, there is no change in the 

royalties paid by the streaming service to music publishers when the consumer listens to a 

                                                 
60  Rysman WDT, ¶ 51. 
61  Id. 
62  Id. 
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song more times.  By contrast, if streaming services were forced to pay royalties on a per-

stream basis, then there would be a distortion in favor of permanent digital downloads for 

those songs that consumers intended to play many times, which presumably are the most 

economically valuable ones.63  In short, Dr. Rysman’s argument is exactly backwards: the 

structure of the 2012 Settlement maintains a level playing field, while moving to a per-

play rate might give digital download services an inefficient competitive advantage 

relative to streaming services. 

D. DR. GANS’S APPLICATION OF THE EFFICIENT COMPONENT PRICING 

RULE IS FLAWED . 

39. Although he primarily focuses on rate levels, Dr. Gans briefly discusses rate 

structure as well.  In doing so, he appeals to the Efficient Component Pricing Rule 

(“ECPR”) to argue that: (a) royalties should be set at a level that reflects publishers’ 

opportunity costs, and (b) there should not be different rate terms and structures for 

different business models or products.64  There are several problems with Dr. Gans’s 

arguments, not least of which is that (a) and (b) are inconsistent with one another when 

the publishers’ have different opportunity costs for different interactive-service business 

models or products.65 

                                                 
63  Indeed, Dr. Gans asserts that more popular tracks have higher value.  (Gans WDT, ¶ 24.) 
64  The ECPR describes a principle for establishing the prices of (upstream) inputs into a 

(downstream) product or service.  (See, e.g., William Baumol and Greg Sidak (1994) 
“The Pricing of Inputs Sold to Competitors,” Yale Journal of Regulation, 11(1):171-202.) 

65  It is because of this inconsistency that I will address point (a) in the present section even 
though this point might at first blush appear to be solely about rate levels rather than rate 
structure. 
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40. Before discussing (a) and (b), I note that Professor William Baumol, one of the 

leading proponents of the ECPR, has specifically cautioned against using the ECPR to 

determine what royalties should be paid to songwriters (and publishers):66 

Finally, another word must be said about the special scenario upon which 
the ECPR solution focuses.  The underlying story is that of a copyright 
owner who competes with licensees in a downstream market.  But, in the 
arts, the item covered by copyright does not always serve as an input in 
any final product market, and holders of such copyrights often have no 
intention of competing in such a market (e.g., the songwriter who cannot 
sing).  The last case still fits directly into the analysis if the composer 
forms a partnership with a singer, but that still is surely not the general 
case.  Instead, we can perhaps interpret the scenario hypothetically, as 
dealing with the prices that would be appropriate if, contrary to fact, the 
composer were to sing.  But perhaps, in such cases in which our scenario 
does not hold, one must return to Ramsey pricing as the second-best 
solution. 

Indeed, Dr. Gans agrees that “the ECPR model does not apply here in its traditional 

application, as the rightsholders are not themselves in the market providing products and 

controlling access to final consumers.”67  However, he nevertheless asserts that 

“opportunity cost compensation is a basic but critical principle of fair compensation 

under the ECPR model that should inform the analysis of rates and structures here.”68 

41. It should be noted that the ECPR is not generally recognized by economists as a 

principle of fairness.69  Instead, under very specific assumptions that are not satisfied in 

                                                 
66  William J. Baumol (2004) “The Socially Desirable Size of Copyright Fees,” Review of 

Economic Research on Copyright Issues, 1(1): 83-92, at 91. 
67  Gans WDT, ¶ 50. 
68  Gans WDT, ¶ 50. 
69  In fact, the ECPR is often criticized for potentially baking in monopoly profits, which are 

seen by many people as being unfair. (See, e.g., Nicholas Economides and Lawrence J. 
White (1995), “Access and interconnection pricing: how efficient is the “efficient 
component pricing rule”?” The Antitrust Bulletin, 4(3): 557-579. 
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the industry at issue here, the ECPR attains a particular type of efficiency (i.e., efficiency 

in consumers’ choices among alternative sellers).70  Dr. Gans provides no basis for 

concluding that royalty rates satisfying the ECPR would constitute reasonable royalty 

rates that attain the four 801(b)(1) statutory objectives.  In addition to offering no 

guarantee of fairness, the ECPR does not reflect the copyright owners’ and users’ relative 

roles (it is based purely on the costs of the owners), and it does not account for any 

disruption that its implementation might trigger.  It also is not the form of pricing that 

maximizes availability.  For example, royalty rates satisfying the principles of Ramsey 

pricing (an approach that Dr. Gans rejects71 but Dr. Baumol identifies as an alternative in 

the quotation above) likely would lead to greater availability.72 

42. Now consider Dr. Gans’s assertion (a) that the ECPR implies that royalty rates 

should be set at the level of opportunity cost.73  It is well-established that the ECPR does 

not imply that pricing at opportunity cost is efficient once the restrictive and unrealistic 

assumptions underlying the original model are relaxed.  For example, under certain 

                                                 
70  For example, as Dr. Gans himself notes, the ECPR is based on the theory of 

contestability.  (Gans WDT, ¶ 46.)  The theory of contestability relies on very strong and 
unrealistic assumptions.  See, e.g., Jean-Jacques Laffont and Jean Tirole (2001) 
Competition in Telecommunications, Cambridge: The MIT Press, at 119-124, for a 
discussion of the effects of relaxing various assumptions of the base ECPR model.  See 
also, Jean-Jacque Laffont and Jean Tirole (1996) “Creating Competition Through 
Interconnection: Theory and Practice,” Journal of Regulatory Economics, 10: 227-256. 

71  Gans WDT, footnote 25. 
72  This conclusion follows from the fact that Ramsey pricing generally entails charging 

lower prices to those buyers who increase their purchases by the greatest amount in 
response to a given price decrease (i.e., those buyers whose demand is most price 
sensitive or price elastic).  (Gans WDT, footnote 25 (“Prices are set such that the markup 
above costs is inversely proportional to the elasticity of demand. This means that less 
price sensitive products (i.e., products with low price elasticity) are priced higher.”).) 

73  Gans WDT, ¶¶ 47-50. 
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conditions, the ECPR implies that it is optimal to set the royalty rate below opportunity 

cost when the services offered by different distributors are differentiated.74 

43. Dr. Gans’s discussion of the implications of the ECPR for pricing and the use of 

opportunity costs also misses an important point: as Dr. Gans himself states, there are 

numerous ways in which consumption of one streaming service may affect the 

consumption of music distributed in other ways.75  For example, there are good reasons to 

believe that significant portions of the consumption of streaming services would 

otherwise take the form of piracy.76  Thus, in order to calculate opportunity cost, it is 

important to have estimates of the degree to which consumers substitute one form of 

music consumption for another (e.g., estimates of cross-elasticities or diversion rates).  

However, elsewhere in his testimony, Dr. Gans asserts that cross-elasticities “are… likely 

to be specific to particular works” and, thus, that those rate-setting principles that rely on 

these elasticities are “not well suited to the content of setting interactive streaming 

royalty rates.”77 

                                                 
74  See, e.g., Jean-Jacques Laffont and Jean Tirole (2001) Competition in 

Telecommunications, The MIT Press, Cambridge Massachusetts, at 123.  See also, Jean-
Jacque Laffont and Jean Tirole (1996) “Creating Competition Through Interconnection: 
Theory and Practice,” Journal of Regulatory Economics, 10: 227-256.   

75  Gans WDT, ¶ 50. 
76  For example, according to an analyst report on which Dr. Gans relies,  

” [ellipsis in original]  (Goldman Sachs Report at 
36.)  See also Written Direct Statement of Will Page, ¶¶ 4-23.  

77  Gans WDT, footnote 25. 
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44. Perhaps because of the difficulties of measuring opportunity cost, Dr. Gans only 

discusses its use in very broad terms.  Specifically, according to Dr. Gans:78  

this feature of ECPR, applied to the copyright setting, implies that rates 
should be set so that the rightsholder is indifferent between licensing to the 
downstream services or not, which means that where licensing results in 
lost profits elsewhere, the rate should be set so as to compensate them, in 
the aggregate. 

Dr. Gans provides no evidence that publishers are not so compensated by the rates paid 

under the 2012 Settlement; nowhere does he attempt to calculate the opportunity cost of 

licensing any interactive streaming services, nor does he make any effort to demonstrate 

that current rates are not covering the opportunity costs of publishers and songwriters in 

licensing these services. 

45. In fact, an analyst report cited by Dr. Gans suggests that current rates are expected 

to more than cover the opportunity costs of publishers and songwriters in licensing 

interactive services.  That report predicts that streaming will benefit publishers in the 

future, with the increase in royalties derived from streaming far outweighing the loss of 

physical mechanical royalties.  Specifically, the report states:79 

 
 

 
 

 
 

In other words, according to this source,  

 
                                                 
78  Gans WDT, ¶ 51. 
79  Goldman Sachs Report at 57.  (Cited in Gans WDT, footnote 39.) 
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46. The benefit of streaming to publishers is also indicated by comparison of the 

royalty rates for terrestrial radio and interactive streaming services.  For example, based 

on data provided by the NMPA, the average musical works royalty is  per play 

for interactive streaming overall and per play for advertising-supported 

interactive streaming services alone.80  In contrast, the average musical works royalty for 

terrestrial radio is only $0.00020 per play.81  As I discussed in my written direct 

testimony, the per-play rate for permanent digital downloads is also less than the current 

rates for interactive streaming services.82 

                                                 
80  Calculations based on NMPA00001647.xlsx.  These calculations are illustrative.  As 

noted in the next section below, converting percentage-of-revenue rates to per-play rates 
raise several issues. 

81  ASCAP 2015 Annual Report at 27; “Moody’s downgrades SESAC’s CFR to B3, affirms 
first-lien credit facilities at B2 and assigns Caa2 to new second-lien term loan; outlook 
stable,” Moody’s Global Credit Research, April 7, 2015, available at 
https://www.moodys.com/research/Moodys-downgrades-SESACs-CFR-to-B3-affirms-
first-lien-credit--PR 321914, site visited February 9, 2017; “Overall U.S. Radio Industry 
Revenues Down Slightly to $14.7 Billion in 2015,” BIA Kelsey, March 30, 2016, 
available at http://www.biakelsey.com/overall-u-s-radio-industry-revenues-down-
slightly-to-14-7-billion-in-2015/, site visited February 13, 2017; “Radio Facts and 
Figures,” News Generation, available at http://www.newsgeneration.com/broadcast-
resources/radio-facts-and-figures/, site visited February 13, 2017; “The Average 
American Listens to Four Hours of Music Each Day,” Spin, June 19, 2014, available at 
http://www.spin.com/2014/06/average-american-listening-habits-four-hours-audio-day/, 
site visited February 13, 2017; “Are Broadcast Radio Ad Loads Sustainable?” Xapp 
Media, March 25, 2015, available at https://xappmedia.com/are-broadcast-radio-ad-
loads-sustainable/, site visited February 13, 2017; “BMI Announces $1.060 Billion in 
Revenue, the Highest in Company’s History,” BMI, September 8, 2016, available at 
https://www.bmi.com/news/entry/bmi announces 1.060 billion in revenue the highest
in companys history, sited visited February 14, 2017; A. Jacobson, “Why Did BMI Go 

To Court To Set RMLC Rates?” Radio Business Report, January 3, 2017, available at 
http://rbr.com/bmi-court-to-set-rmlc-rates/#U27bTahkmbHlXkZu.99, sited visited 
February 14, 2017; Pandora Q1 2016 Share of Ear study.  

82  Katz WDT, ¶¶ 109-111. 

PUBLICPUBLIC VERSION



  
 
 

42 

 

47. Next, consider Dr. Gans’s argument (b) that having a menu of royalty structures 

and rates will distort competition and argues for a principle of business model 

neutrality.83  According to Dr. Gans, “[n]eutrality of this form often arises in normally 

functioning markets when inputs are supplied freely.”84  However, in making this claim, 

Dr. Gans fails to fully account for the nature of the costs of intellectual property, where 

average costs are falling and marginal costs are near zero.85  In fact, contrary to Dr. Gans’ 

claim, it is common for intellectual property licenses to entail different rates for different 

uses.86  Indeed, contracts between interactive streaming services and record companies 

(negotiated in what Dr. Gans’s believes to be a normally functioning market87)  

incorporate different rates for different types of services (e.g., per-subscriber royalty rates 

applied to family plans are lower than the per-subscriber royalty rates applied to 

individual plans).88 

                                                 
83  Gans WDT, ¶¶ 52-54 and § IV.C. 
84  Gans WDT, ¶ 54. 
85  The example to which Dr. Gans refers—electricity—is irrelevant because electricity has a 

fundamentally different cost structure.  (Gans WDT, ¶ 54.)  Specifically, many of the 
costs of providing electricity increase in direct proportion with the amount consumed. 

86  Daniel G. Swanson and William J. Baumol (2005) “Reasonable and Nondiscriminatory 
(RAND) Royalties, Standard Selection, and Control of Market Power,” Antirust Law 
Journal, 73(1): 1-58, at 24 (“Differential pricing of IP licenses for different fields of use 
is quite common, for example.”).  See, also, id. at 23 (“…we would not expect that 
‘reasonable’ royalties would invariably be uniform and identical across all fields of use, 
territories, and customers.”).  I note that the authors were referring to royalties that were 
“reasonable” in the context of licensing commitments required by a standard-setting 
organization in order for that body to include a private party’s intellectual property within 
the standard. 

87  According to Dr. Gans,“the market for non-compulsory licensing of sound recordings 
provides a model for normal market conditions… .”  (Gans WDT, ¶ 38.) 

88  See, e.g.,  
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50. By contrast, the economic experts retained by Copyright Owners all argue for 

substantial rate increases.  In the present section, I discuss Dr. Eisenach’s analysis. 

A. OVERVIEW OF DR. EISENACH ’S APPROACH  

51. Dr. Eisenach presents a benchmark analysis based on the royalties paid by 

interactive services to record companies.  At the most fundamental level, his approach 

seeks to determine what he calls the free-market mechanical rate paid by interactive 

services for musical works by subtracting the free-market performance rate paid by 

interactive services for musical works from the free-market total (i.e., public performance 

plus mechanicals) rate paid by interactive services for musical works.  Expressed as a 

formula: 

 

According to Dr. Eisenach, the free-market values cannot be directly observed in the data 

because various forms of governmental intervention distort current royalties.  Hence, in 

his view, it is necessary to develop proxy measures or estimates. 

52. Consider, first, his proxy for the free-market total rate paid by interactive services 

for musical works.  Dr. Eisenach estimates what he considers to be the free-market value 

of the total royalty rate that would be paid by interactive services for musical works by 

identifying what he considers to be the effective total rate paid by interactive services for 
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sound recordings and attempting to convert his benchmark sound recording royalty rate 

into a musical works royalty rate.  To do so, he divides by a conversion factor, or 

adjustment ratio, that he asserts represents a meaningful relationship between the values 

of sound recordings and musical works.  Expressed as a formula: 

 
53. Next, consider Dr. Eisenach’s approach to estimating the free-market 

performance royalty rate paid by interactive services for musical works.  He applies two 

methods:92 

• Method 1:  Dr. Eisenach uses the performance rate paid by noninteractive 

services for sound recordings as a proxy for the performance rate paid by 

interactive services for musical works.  Here, too, he applies the adjustment ratio 

in an attempt to convert the value for sound recording royalties into the value of 

                                                 
92  Dr. Eisenach describes his two methods as follows: 

Method 1 is to identify the implicit value of the mechanical works right for sound 
recordings in interactive services by subtracting the statutory performance right 
value for non-interactive services from the all-in sound recording right for 
interactive services, and then adjust for the relative value of sound recordings and 
musical works. 

 (Eisenach WDT, ¶ 140.) 

Method 2 is to derive an all-in musical works value based on the relative value of 
sound recordings to musical works and then remove the amount of public 
performance rights paid for musical works, leaving just the mechanical-only rate. 

 (Eisenach WDT, ¶ 142.) 

 In the Section A of the Technical Appendix, I demonstrate that the formulas that I discuss 
in this section are equivalent to Dr. Eisenach’s formulas. 
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musical works royalties, but he does not make any adjustment to account for any 

differences between interactive and noninteractive services: 

 
• Method 2:  Dr. Eisenach estimates the performance rate paid by interactive 

services for musical works by analyzing a sample of royalty payments made by 

certain interactive services under a percentage-of-revenue royalty structure, which 

he then converts into what he argues is an equivalent per-play rate: 

 
54. Dr. Eisenach’s analysis is fundamentally unsound and unreliable.  At each stage 

of his analysis, Dr. Eisenach makes unwarranted assumptions, fails to account for 

significant market-power problems, and/or selectively excludes data, all with the result of 

artificially inflating the value of the musical works mechanical royalty rate that he claims 

interactive services should pay.  More specifically, Dr. Eisenach’s approach requires that 

he estimate three empirical values, and each estimate suffers from fatal flaws: 
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• The total royalty rate paid by an interactive service for sound recordings:  The 

percentage royalty rates paid by interactive services for sound recordings are 

biased upward by the exercise of record company market power and the Cournot 

Complements Problem.93  Moreover, Dr. Eisenach’s approach is internally 

inconsistent: if his conclusion that the current royalty rates for musical works are 

below the “free-market” levels were correct, then it would follow from the 

economics of bargaining that the current royalty rates for sound recordings are 

above their free-market levels because the services and record companies are 

negotiating to divide an inflated pool of economic surplus.  This upward bias is 

compounded by Dr. Eisenach’s: (a) use of a biased sample of services; (b) use of 

a biased sample time period; (c) failure to correct for ongoing trends; and (d) 

failure to make an appropriate conversion from a percentage-of-revenue rate to a 

per-play rate. 

• The adjustment ratio:  Dr. Eisenach’s claim that there is a universal relative 

“value” of sound recordings to musical works lacks any foundation in sound 

economics, as he concedes.  Indeed, his attempts to estimate this ratio 

demonstrate that there is no universal relative value: he estimates that, in different 

settings, the ratio has ranged from  to .  With respect to the two ratios 

                                                 
93  Katz WDT, ¶ 93 (“By logic first identified by Antoine Cournot in 1838, firms offering 

complementary products tend to set higher prices than would even a monopoly seller of 
the same products. This phenomenon arises because a monopoly seller of two 
complementary products would internalize the fact that lowering the price of one product 
would increase sales of both products, whereas a seller that internalizes the benefits of 
only one of the products has less incentive to lower the price.”). 
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that Dr. Eisenach asserts are the most informative—those he derives from certain 

agreements between publishers and YouTube and Pandora—Dr. Eisenach’s 

calculations rely on poorly supported numbers and an unsound econometric 

analysis. 

• Estimated performance rate paid by interactive services for musical works:  As an 

initial matter, Dr. Eisenach’s two methods for estimating performance royalties 

paid by interactive services for musical works are inconsistent with one another.  

In addition, each approach is flawed.  Dr. Eisenach’s Method 1 relies on the same  

sound-recording-to-musical-work adjustment ratio that, as just discussed, is 

unsupported and unreliable.  His Method 2 uses a biased sample to calculate the 

performance rate paid by interactive services for musical works.  Moreover, 

Method 2’s use of data for musical works performance royalty rates is 

inconsistent with Dr. Eisenach’s claims elsewhere in his testimony that these 

royalty rates have been suppressed below free market rates by rate courts. 

Below, I examine each of these flaws in greater detail, in turn. 

B. DR. EISENACH ’S CALCULATION OF THE TOTAL ROYALTIES PAID BY 

INTERACT IVE STREAMING SERVICES FOR SOUND RECORDING RIGHTS IS 

UNRELIABLE AND BIASED UPWARD . 

55. The estimated total rate paid by interactive services for sound recordings utilized 

by Dr. Eisenach is inappropriately high for multiple reasons. 
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1. The sound recording performance royalty rate for interactive 
services is distorted upward. 

56. Even holding aside sampling issues that I examine below, the starting point of Dr. 

Eisenach’s analysis—his estimate of the sound recording royalty rate paid by interactive 

services—is distorted upward.  This is the case because: (a) the rates negotiated between 

record labels and interactive services are inflated as a result of record company market 

power and the Cournot Complements Problem, and (b) Dr. Eisenach failed to adjust for 

differences between percentage-of-revenue and per-play royalties or to account for 

downward trends in effective per-play royalties paid by interactive services to record 

companies.  In addition, there is an internal inconsistency in the way Dr. Eisenach uses 

the sound recording royalty rate paid by interactive services that he never confronts.  

When this inconsistency is addressed, the sound recording royalty rate paid by interactive 

service must be adjusted downward, resulting in a lower estimate of a reasonable musical 

works mechanical royalty rate. 

a) The sound recording performance royalty rate is distorted 
upward by the exercise of record company market power 
and the Cournot Complements Problem. 

57. According to Dr. Eisenach, “license terms for the sound recording rights utilized 

by the services at issue here are negotiated freely between record labels and the 

services.”94  If by “freely,” Dr. Eisenach simply means that these are arms-length 

agreements then I agree, but his point is largely irrelevant.  If, on the other hand, Dr. 

                                                 
94  Eisenach WDT, ¶ 8. 
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Eisenach is suggesting that these rates were negotiated under effectively competitive 

conditions, which is the relevant question, then I very much disagree. 

58. As the Judges found in Web IV, the major record companies possess and exercise 

substantial market power in the upstream market in which they license sound recording 

performance rights to interactive services.95  As a result, and as the Judges in Web IV 

concluded, the royalty rate paid by interactive services to major record companies is 

distorted upward. 96  Indeed, due to the Cournot Complements Problem, the prices 

negotiated in this upstream market are likely higher than monopoly levels.97  When the 

U.S. Federal Trade Commission evaluated the merger between Universal Music Group 

and EMI Recorded Music, it concluded that each major label was a “must have” to an 

interactive service and that the major labels are “more complementary than 

                                                 
95  Web IV Final Determination at 26368. 
96  Specifically, the Judges found: 

Because the Majors could utilize their combined market power to prevent price 
competition among them by virtue of their complementary oligopoly power… 
the Judges must establish rates that reflect steering, in order to reflect an 
‘effectively competitive’ market. 

 (Web IV Final Determination at 26368).  Further the Judges did not find that:  

the mere size of the Majors or their share of the noninteractive market is in itself 
anticompetitive (especially on this record), but the Judges find that the ability of 
the Majors to leverage that market power to create the complementary oligopoly 
pricing problem can neither be imported into the noninteractive market nor 
assumed to be part of the hypothetical effectively competitive noninteractive 
market. 

 (Id. at 26374). 
97  Katz WDT, ¶ 93. 
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60. Dr. Eisenach’s use of a benchmark that is inflated by market power is directly at 

odds with the 801(b)(1) objectives.  For example, as I discussed in my direct testimony, 

under a leading economic conception of fairness, “a fair return to a copyright owner and a 

fair income to a copyright user are the return and income that would arise in an effectively 

competitive market in the absence of a mandatory licensing requirement.”103  Similarly, 

“effective competition or bargaining by parties with comparable bargaining power would 

reflect relative contributions and costs.”104  Indeed, the Judges have previously 

determined that the possession and exercise of significant market power is inconsistent 

with the full attainment of the statutory objectives.105 

b) Dr. Eisenach fails to account for the downward trend in 
per-play royalties paid by interactive services to record 
companies. 

61. Dr. Eisenach compounds the upward distortion in sound recording royalties by 

failing to account for important differences in the forms of the two royalty structures.106  

                                                 
103  Katz WDT, ¶ 10, emphasis added. 
104  Katz WDT, ¶ 10, emphasis added. 
105  Determination of Rates and Terms for Preexisting Subscription Services and Satellite 

Digital Audio Radio Services, 73 Fed. Reg 4080 (January 24, 2008), at 4094: 

We agree with Dr. Ordover that ‘voluntary transactions between buyers and 
sellers as mediated by the market are the most effective way to implement 
efficient allocations of societal resources.’  Ordover WDT at 11.  An effective 
market assures absence of both below-market prices and supra-competitive 
prices, so that suppliers will not reduce output and innovation in response to the 
former and consumers will not experience a reduction in consumer welfare in 
response to the latter.  In other words, an effective market determines the 
maximum amount of product availability consistent with the efficient use of 
resources. 

106  Dr. Eisenach inappropriately dismisses the need to account for differences in the form of 
royalty payments.  (Eisenach WDT, ¶ 145 (“from an economic perspective, the most 
relevant and reliable information is not the schedule of prices that may have been agreed 
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Most important, Dr. Eisenach fails to adjust for time trends present in the per-play rates 

that he derives from the percentage-of-revenues payments made by interactive services to 

record companies. 

62. Dr. Eisenach derives effective per-play rates by “tally[ing] the total payments for 

sound recordings and divid[ing] by the total number of interactive streams the service 

reports.”107  Even if one accepted Dr. Eisenach’s sample of services as appropriate 

(which, as I will discuss below, it is not), one would still need to account for the ongoing 

decline in these rates over time.108  This failure to account for the ongoing decline in 

effective per-play royalty rates stands in stark contrast to Dr. Eisenach’s approach 

elsewhere in his testimony, where he does attempt to account for time trends, albeit in an 

unreliable manner.109  Indeed, here he does not even use the most up-to-date data 

available.110 

                                                                                                                                                 
to but rather the price actually paid.”).)  As general matter of economics, the schedule of 
prices is critical for understanding risk allocation and incentive generation. 

107  Eisenach WDT, ¶ 148.  Examination of the data underlying Dr. Eisenach’s calculations 
indicates that these data exclude non-compensable plays (i.e., short plays known as 
skips).  Thus, the reported effective per-play rates are per-compensable-play rates. 

108  This point was made in the Web IV decision: 

Third, the Judges also criticized Dr. Pelcovits in the Web III Remand for failing 
to adjust for the downward trend in rates in the interactive benchmark market. Id. 
Both Dr. Pelcovits and Dr. Rubinfeld used periods ending during the year in 
which the proceeding started (2009 and 2014 respectively). Dr. Pelcovits used an 
18-month period, while Dr. Rubinfeld used a 12-month period… However, Dr. 
Rubinfeld acknowledged – but failed to account for – the continuing downward 
trend in his interactive benchmark rates. 

 (Web IV Final Determination at 26353, footnote 116.) 
109  Eisenach WDT, ¶¶ 126-129 and Figure 13. 
110  Dr. Eisenach typically uses data from 2015.  (See, e.g., Eisenach WDT, Table 11.) 
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63. The ongoing in the effective per-play rate paid by interactive services to 

record companies can be seen in data utilized by Dr. Rysman.111  As Figure 1 below 

shows, the average sound recording royalty payment per-play generally  

 over the five-year period from 2012 to 2016.112  

                                                 
111  Rysman WDT and backup materials (NMPA00001670.xlsx).  The 2016 data comprise 

 
 

112  One could also conduct a statistical analysis to project these data, using an approach 
similar to the one that Dr. Eisenach adopted for his analysis of certain Pandora 
agreements.  (Eisenach WDT, ¶ 127)  This approach predicts that the average sound 
recording royalty payment will fall from  

 
 

. (See backup materials.)  Dr. Eisenach uses a linear trend in his analysis of 
Pandora’s agreements.  Using a linear trend in this analysis would project negative sound 
recording royalty payments to record labels by 2019.  Thus, for purposes of the analysis 
reported here, I use an exponential trend to model the non-linearity in the observed data 
and prevent negative forecasts of sound recording payments.  I report these results only 
for completeness.  As is Dr. Eisenach’s analysis of the Pandora agreements, the statistical 
projection summarized in this footnote is based on too few data points to be reliable. 
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approach, his analysis would have resulted in dramatically lower estimates of reasonable 

musical works mechanical royalty rates. 

c) Dr. Eisenach’s analysis is internally inconsistent. 

65. Dr. Eisenach concludes that, due to the compulsory mechanical license113 and the 

rate court oversight of performance royalties,114 the current royalty rates received by 

publishers are well below the levels that would obtain under the “free-market” rate-

setting that serves as his conceptual ideal.  Dr. Eisenach ignores the implications that his 

conclusion regarding musical works royalties paid by interactive services has for his use 

of the sound recording royalty rate paid by those services.  Had he done so, he would 

have found that his approach is internally inconsistent. 

66. Suppose, solely for the sake of argument, that Dr. Eisenach is correct that 

publishers would receive higher royalty rates under an appropriate market outcome.  

Then the economics of bargaining imply that record companies would receive lower 

sound recording royalty rates.  It is thus internally inconsistent for Dr. Eisenach to base 

his claim that publishers should receive higher royalty rates on the current sound 

recording royalty rates.  

                                                 
113  Eisenach WDT, ¶ 126 and Table 8 (arguing that, in the absence of the shadow of a 

compulsory license, the “equilibrium, market-based” rates in certain Pandora licensing 
agreements that he examines would have resulted in an adjustment ratio of  , which 
implies a mechanical royalty rate of per play using Dr. Eisenach’s approach of 
taking the average of the Pandora adjustment ratio and his estimate of the YouTube 
adjustment ratio and then applying his Method 2).  See also id. ¶¶ 153, 158, 165 (deriving 
estimates of what Dr. Eisenach characterizes as the “appropriate value” of the musical 
works mechanical royalty rates that substantially exceed the current statutory rate).  

114  Eisenach WDT, ¶¶ 106-110 (arguing that royalty rates for musical works performance 
rights have been suppressed). 
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67. To see the source of the inconsistency in greater detail, consider the bargaining 

between record companies and interactive services.  When record companies and 

interactive services bargain over royalty rates, they are bargaining over how to divide the 

surplus (i.e., economic profits) available to them if they reach agreement.  That surplus 

will be equal to the total revenues generated by the streaming of the record companies’ 

songs minus the amounts paid to other suppliers of necessary inputs (e.g., server 

manufacturers and, critically, music publishers).  The more that is paid to the other input 

owners, the less surplus to be divided between the streaming services and record 

companies, and—all else equal—the lower will be the royalties paid to record companies 

by interactive streaming services.  Stated in the other direction, all else equal, the lower 

the payments made to music publishers, the greater the level of surplus split between the 

services and record companies and the higher the resulting royalty rate paid to the record 

companies by interactive services.  Therefore, if the royalties paid to music publishers are 

artificially suppressed, then the royalties negotiated by record companies will be 

artificially inflated.115 

68. Dr. Eisenach makes no adjustment for this upward bias.  Indeed, Dr. Gans 

concludes that it is impossible to make a reliable adjustment.116  Although it is difficult to 

determine the appropriate adjustment, it is potentially significant.  For example, under 

Nash bargaining between services and record labels, 50 percent of the difference between 

Dr. Eisenach’s recommended mechanical royalty rate and the actual mechanical royalty 

                                                 
115  In Section IV.C.3 below, I address this point formally using the Shapley value approach 

taken by Dr. Gans. 
116  Gans WDT, footnote 40.  
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a) Exclusion of Leading Interactive Services 

73. Dr. Eisenach excludes Spotify on the grounds that several record companies hold 

equity in Spotify and that—according to Dr. Eisenach—Spotify  

 as a result.127  However, Dr. Eisenach’s own calculations reveal exactly the 

opposite: Spotify actually  

.128 

74. The failure of Dr. Eisenach’s data to fit his theory is not surprising given the 

record companies’ reported ownership shares: Sony BMG (5.8 percent), Universal Music 

(4.8 percent), Warner Music (3.8 percent), EMI (1.9 percent), and Merlin (1.0 percent).129  

Given these ownership shares, any given record company would have little economic 

incentive to  to increase the value of its equity because 

the record company would bear the full consequences of the  but would 

receive only a small share of the increase in Spotify’s equity value.  Moreover, Spotify’s 

current contracts with the major record companies became effective in ,130 so that 

                                                 
127 Eisenach WDT, ¶ 150. 
128  Eisenach WDT, Table 19  

 
. 

129  “Record labels part owner of Spotify,” The Swedish Wire, available at 
http://www.swedishwire.com/jobs/680-record-labels-part-owner-of-spotify, site visited 
January 3, 2017.  See also, Michael Arrington, “This Is Quite Possibly The Spotify Cap 
Table,” Tech Crunch, available at https://techcrunch.com/2009/08/07/this-is-quite-
possibly-the-spotify-cap-table/, site visited February 13, 2017 

130  
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76. Dr. Eisenach’s omission of  from his calculations has a material impact on 

his conclusions.  Specifically, excluding data for  

 Dr. Eisenach’s parameter values in two places.  First,  

 

.134   

 

 

.135  

 

.  Had he included  services data in his 

calculations, Dr. Eisenach’s estimated per-play mechanical royalty for musical works 

would have  under his Method 1 and from 

under his Method 2.136  On a per-subscriber basis, the 

estimated rate would  under his 

Method 2.137 

77. At some points Dr. Eisenach excludes  (e.g., Table 19) and (e.g., 

Table 17) from his calculations.  However, at other points he includes  (e.g., 

Table 13) and  (e.g., Table 15).  If he had excluded and  

                                                                                                                                                 
https://musicindustryblog.wordpress.com/2016/09/16/have-spotify-and-apple-music-just-
won-the-streaming-wars/, site visited February 13, 2017. 

134  Eisenach WDT, Table 11.  
135  Eisenach WDT, Table 13.  
136  NMPA00001647.xlsx.  
137  Dr. Eisenach does not compute a per-user rate using Method 1. 
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the record labels’ 17-percent ownership of Spotify, and (b) the use of the advertising-

supported services as a means to introduce music listeners to interactive streaming with 

the intention of migrating them to the subscription service.141  Factor (a), by itself, would 

not explain why the royalty rates for the advertising-supported service would be 

 to the royalty rates for subscription services, and, as explained 

above, Dr. Eisenach’s arguments regarding the effects of record companies’ equity 

interests on royalty rates are unsound and contradicted by the facts.  Factor (b) also 

provides no sound basis to exclude the royalty rate agreed for advertising-supported 

services to which the parties agreed.  Rather, it is one factor that enters into the 

determination of a negotiated rate.  

79. More generally, Dr. Eisenach asserts:142 

… in my opinion it would not be appropriate to base a rate on an average 
that included non-subscription services.  Using a lower, blended rate 
would risk causing the sort of disruption I have discussed above – a rate 
that is too low for subscription services could lead to disruptive and 
distortionary changes in the interactive service segment, but a rate that 
may be too high for non-subscription services would not, simply because 
of the asymmetric nature of those risks. 

However, the musical works mechanical royalty rate that Dr. Eisenach ultimately 

concludes is reasonable to apply to advertising-supported services is the same rate he 

proposes to apply to subscription services.143  I see no sound economic logic for 

                                                                                                                                                 
interactive services as a gateway to interactive subscription services, which he himself 
notes.  (Id.)  

141  Eisenach WDT, footnote 127. 
142  Eisenach WDT, footnote 127. See also Eisenach WDT, ¶ 31. 
143  Eisenach WDT, ¶ 174 (“Accordingly, the proposed rates of the greater of $0.0015 per 

play or $1.06 per user are reasonable terms for mechanical royalties for interactive 
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excluding data for advertising-supported services from the calculations used to conduct a 

benchmark analysis that is applied to advertising-supported services.  This is an 

important inconsistency because the exclusion of advertising-supported services from his 

estimated musical works mechanical royalties matters empirically.  For example, 

including Spotify’s subscription and advertising-supporting services, while utilizing a 

ratio sound recording to musical works rates of 3.2:1, which is the midpoint of the range 

that Dr. Eisenach reports in Tables 12 (Method 1) and 14 (Method 2), would reduce Dr. 

Eisenach’s estimated value of a reasonable musical works mechanical royalty rate by 

approximately  percent (from  per play to  per play) under Method 1 

and by approximately  percent under Method 2 (i.e., from  per play to  

per play).144 

80.  More broadly, the rates on which Dr. Eisenach relies throughout his benchmark 

analysis vary by business model.  Rather than properly take this variation into account, he 

simply averages them in some cases and excludes them in others. 

3. Effects of an Isolated Correction 

81. For the reasons described above, Dr. Eisenach’s benchmark rate is biased upward.  

This fact has two implications for benchmark analysis.  First, if this benchmark is used, it 

must be adjusted substantially downward.  Second, in part because it needs such an 

adjustment, the interactive sound recording royalty rate is an inferior benchmark to the 
                                                                                                                                                 

streaming and limited download services.”)  The proposed rates make no distinction 
between advertising-supported and subscription-based services.  (See Copyright Owners’ 
Proposed Rates and Terms at B-6 - B-8.)  

144  Calculations based on NMPA00001647.xlsx.  Spotify is the only advertising-supported 
service for which Dr. Eisenach’s backup materials provide comprehensive data.   
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previous industry-wide settlement for the interactive musical works mechanical royalty 

rate, which requires minimal adjustment. 

82. As described above, in addition to relying on a biased sample, Dr. Eisenach 

makes no adjustment for either market power or differences in royalty structure.  

However, such adjustments were made in the Web IV Final Determination.  If one were 

going to use interactive service sound recording royalty rates as a benchmark, then a 

more appropriate approach than Dr. Eisenach’s would be to use the methodology adopted 

by the Judges in Web IV.  There, the Judges used the per-play rates stated in the 

agreements between record companies and interactive services adjusted to account for the 

lack of effective competition among record companies licensing to interactive services.145  

The Judges also adjusted the per-play benchmark rate to reflect differences between 

interactive and noninteractive services in terms of the degrees of interactivity146 and the 

treatments of pre-1972 sound recordings147 and “skips” (i.e, situations in which a 

consumer listens to only a small fraction of song).148  In the present proceeding, there is 

no need to make adjustments for either interactivity or the treatment of pre-1972 sound 

                                                 
145  Web IV Final Determination at 26404-05. 
146  The Judges concluded that Dr. Rubinfeld’s 2.0 “interactivity adjustment” was 

“informative” when applied to subscription services.  (Web IV Final Determination at 
26338 and 26344.)  

147  Web IV Final Determination at 26350 (“interactive services typically paid royalties for 
pre-1972 recordings, whereas the noninteractive services did not.”). 

148  Web IV Final Determination at 26339, citing SX Ex.17 ¶ 212 (Rubinfeld CWDT) (“under 
the statute, a “skip,” … is considered a royalty-bearing play for a noninteractive service.  
By contrast, interactive services, pursuant to their direct license agreements with record 
companies, typically are permitted to exclude from the royalty obligation at least some 
skips.”). 
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recordings.149  There is, however, a need to apply an adjustment factor to account for the 

lack of effective competition and for differences in the treatment of skips.  The latter is 

necessary because Copyright Owners’ proposal would levy a per-play royalty fee on 

every play, while interactive services’ license agreements with record companies 

typically exclude at least some skips.150  Making the necessary adjustments, the resulting 

per-play rate is $0.00383.151  By contrast, Dr. Eisenach uses  

).152  Accepting—for the sake of argument—Dr. Eisenach’s relative value 

parameter of  and applying it to the rate of $0.00383 per play results in an estimated 

all-in per-play rate for musical works equal to . 

83. Because the figure above is an all-in rate, one must reduce it by the amount paid 

for musical works public performance rights in order to derive a mechanical-only rate as 

Copyright Owners propose to do here.  For the sake of argument, use Dr. Eisenach’s 
                                                 
149  Musical works performance and mechanical rights have been protected by copyright law 

since 1897 and 1909, respectively.  (Benjamin W. Rudd (1971) “Notable Dates in 
American Copyright 1783-1969,” Quarterly Journal of the Library of Congress, 28(2): 
137-143, available at https://www.copyright.gov/history/dates.pdf, site visited February 
12, 2017.) 

150  Web IV Final Determination at 26339, citing SX Ex.17 ¶ 212 (Rubinfeld CWDT). 
151  In Web IV, the Judges adopted a 1.1 adjustment factor for the combined—and partially 

offsetting—effects of differences in both the treatments of skips and the treatments of 
pre-1972 sound recordings.  (Web IV Final Determination at 26350.)  In my amended 
written rebuttal testimony in that proceeding, I used data to identify a 1.2 adjustment 
factor that accounted solely for the treatment of skips.  (Id. citing Katz AWRT ¶¶ 101-
102.)  The figure in the text of my present testimony is based on using a 1.2. adjustment 
instead of a 1.1 adjustment factor. 

 Hence, the appropriate benchmark per play rate is $0.003833 = $0.002376 × 0.88 × (1.1 ÷ 
1.2) × 2.  (Web IV Final Determination at 26350, 26404-05 (discussing the interactivity 
adjustment of 2.0 and indicating that “Dr. Rubinfeld established a subscription-based 
benchmark rate of $0.002376” which is “reduced by 12% to reflect an effectively 
competitive rate.”).)  

152  Eisenach WDT, Table 11. 
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estimate of the effective per-play royalty rate for musical works performance rights of 

.153  Subtracting this amount from the more appropriate estimate of the per-play 

royalty rate for interactive service sound recording rights yields an estimated per-play 

musical works mechanical rate of , which is far below Dr. Eisenach’s 

corresponding estimate of .154 

C. DR. EISENACH ’S BENCHMARK ADJUSTMENT RATIO IS ARBITRARY AND 

UNRELIABLE . 

84. As described above, Dr. Eisenach uses an adjustment ratio in an attempt to 

convert sound recording royalty rates into musical works royalty rates.  Dr. Eisenach 

provides no economic basis for determination of the adjustment ratio.  Moreover, the 

ratios he considers reflect various bargaining institutions that do not necessarily track the 

statutory objectives in the current proceeding.  In addition, the ratios reflect the 

underlying structure of the licenses, which can vary across situations.  Simply put, there 

is no reason to assume that there is a constant ratio that can be used across circumstances 

to convert sound recording payments into payments for musical works.  Indeed, Dr. 

Eisenach’s own examination of various ratios demonstrates that there is no such ratio.  

Specifically, the wide range of ratios cited by Dr. Eisenach is a consequence and 

confirmation of the unreliability of his approach. 

85.   Although he ultimately concludes that 1:1 and 4.76:1 are the lower and upper 

bounds, respectively, on the appropriate ratio sound recording royalties to musical works 

                                                 
153  Eisenach WDT, Table 13 (backup materials).  See Section III.D below for a discussion of 

the issues associated with Dr. Eisenach’s calculations of performance royalties.   
154  Eisenach WDT, Table 14, entry corresponding to the  adjustment ratio. 
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royalties, Dr. Eisenach examines ratios ranging from 1-to-1 (synchronization rights based 

on 50/50 split) to  and 

several ratios in between.155  The wide range of numbers reflects the fact that the ratio is 

very situation-specific.  This latter property is a critical problem for Dr. Eisenach’s 

approach because he offers no principled basis for choosing among the different ratios 

and the examples on which he relies are generally different than the situation at issue in 

the present proceeding. 

1. Dr. Eisenach provides no principled basis for his approach. 

86. Dr. Eisenach asserts that: 156 

It is not necessary for my purposes to put forward a general theory of 
relative valuation.  In fact, the ability to avoid the assumptions, 
complexities and uncertainties associated with theoretical debates, and to 
rely instead on empirical observation of market-based outcomes, is the 
strength of the benchmarking approach relied upon here.  For my 
purposes, it is sufficient simply to assume that the relative values of the 
two rights should be stable across similar or identical market contexts. 

Although relying entirely on a single unsupported assumption “avoids” paying attention 

to other assumptions, complexities and uncertainties, it does not eliminate any of them. 

87. As Dr. Eisenach admits, “the sound recording rights are perfect complements to 

the musical works rights: both licenses are required to engage the interactive streaming 

services covered in Subparts B and C.”157  It is widely recognized in economics that there 

is no one way to assign economic “value” to one component or the other. 

                                                 
155  Eisenach WDT, ¶¶ 75, 95, 99, and 125. 
156  Eisenach WDT, ¶ 79. 
157  Eisenach WDT, ¶ 37. 
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88. In both theory and practice, the equilibrium ratio in a given marketplace is highly 

sensitive to a wide range of factors.  Dr. Eisenach himself observes that a wide variety of 

factors can affect the relative values of licensed rights in different situations, including:158 

differences in the nature of the rights at issue; differences in underlying 
market factors (e.g., different geographic markets); differences in the term 
or time period covered by the agreements; differences in factors affecting 
the relative bargaining power of the parties (possibly including the 
presence of the shadow of compulsory licensing); and differences in the 
services being offered. 

89. However, when he applies his methodology, Dr. Eisenach implies that the only 

factor that matters is the shadow of compulsory licensing:159 

A rate in the lower end of this range would reflect a belief that the more 
accurate estimates of the relative value of musical works would be found 
in deals negotiated in the shadow of compulsory licensing (or in the 
compulsory licensing rates themselves), whereas a rate in the upper end of 
this range would reflect a belief that the relative value of musical works 
would be found in free market transactions outside the shadow of 
compulsory licensing. 

There is no basis for such a claim. As Dr. Eisenach himself acknowledges, the ratio can 

vary for a wide variety of reasons and, thus, provides an appropriate input into a 

benchmark calculation only if either: (a) the circumstances underlying the ratio are 

similar to the circumstances underlying the rate to be calculated, or (b) a valid adjustment 

is made to account for material differences between the two circumstances. 

90. Moreover, Dr. Eisenach’s ratio concept is inconsistent with the testimony of Dr. 

Gans.  Dr. Gans utilizes the concept of the Shapley value to predict the ratio of sound 

                                                 
158  Eisenach WDT, ¶ 35. 
159  Eisenach WDT, ¶ 153. 
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recording royalties to musical works royalties.160  As Dr. Gans correctly states, the 

Shapley value yields conclusions regarding the “distribution of surplus, not revenue—

cost must be deducted from royalty revenue to yield profits.”161  In other words, to the 

extent that one might expect to see a ratio that is constant across situations in which rights 

holders have similar bargaining positions, the constant ratio would be for profits, not 

revenues.  Dr. Gans’s Shapley value model indicates that the ratio of sound recording to 

publishing profits should be 1:1.162  Based on calculations that he believes reflect record 

companies’  and publishers’ incremental costs, Dr. Gans concludes that the ratio of 

revenues should be .163 

91. By contrast, Dr. Eisenach considers a variety of situations for which the revenue 

ratio varies over a wide range.  The difference between Dr. Gans’s single revenue ratio 

and Dr. Eisenach’s wide range of revenue ratios must lead to at least one of three possible 

conclusions: (a) the data underlying Dr. Eisenach’s calculation of the ratio contain 

significant errors that make it appear that different situations give rise to different ratios 

when, in fact, they all give rise to the same true ratio; (b) there are large cost differences 

between record companies and publishers, and these cost differences vary significantly 

across the different situations examined by Dr. Eisenach; or (c) Dr. Gans’s Shapley value 

model does not apply to the real world situations examined by Dr. Eisenach. 

                                                 
160  I discuss Dr. Gans’s analysis and its flaws in Section IV below. 
161  Gans WDT, ¶ 73. 
162  Gans WDT, ¶ 76 (“If publisher royalties were not subject to compulsory licensing but 

were determined in a free market consistent with outcomes of a Shapley cooperative 
game, publisher profits would equal label profits from interactive streaming.”). 

163  Gans WDT, ¶ 77. 
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92. Consider the implications of each conclusion: 

• Conclusion (a):  If the differences are due to errors or noise in Dr. Eisenach’s 

data, then his findings are unreliable, in part because they yield a wide range of 

values and there is no reason to think that the sample is either representative or 

evenly distributed around the midpoint.164 

• Conclusion (b):  If the large range of ratios is due to widely varying cost 

relationships, then Dr. Eisenach’s findings are unreliable because he offers no 

meaningful analysis of the cost differences that are driving the ratio differences 

and, thus, lacks a valid means of comparison or extrapolation to interactive 

streaming services. 

• Conclusion (c):  Lastly, if Dr. Gans’s theory is inapplicable, then neither Dr. 

Eisenach nor Dr. Gans has provided any logical underpinnings for the use of 

revenue ratios drawn from other services. 

Regardless of which conclusion is correct, it implies that Copyright Owners’ experts’ 

analyses lack a sound foundation. 

2. Dr. Eisenach’s analyses of the YouTube and Pandora 
agreements are unreliable. 

93. Dr. Eisenach examines royalty rates for a variety of different licenses to estimate 

what he concludes is the ratio of the economic value of sound recording rights to the 

economic value of musical work rights.  He asserts that certain YouTube and Pandora 

                                                 
164  For further discussion, see Section III.C.3 below. 
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95. Consider, first, his estimate of the musical works royalty rate.  Dr. Eisenach 

considers only one .”172  

These agreements contain .173  Dr. Eisenach provides no basis to 

assume that rights for  are comparable to rights for 

audio-only content for interactive streaming services.  Dr. Eisenach notes, but then 

otherwise ignores, the fact that  

.174  Because these videos  

 

.”   

—a rate that is  the publisher rate 

that Dr. Eisenach uses to calculate his YouTube ratio.175 

                                                                                                                                                 
 

 given differences in risks borne by record companies and publishers. 
171  It is my understanding that, on February 8, 2017, the Judges granted Copyright Owners’ 

motion to compel Google to produce YouTube sound recording license documents, and 
accordingly, that such documents may become available to me following the submission 
of my written rebuttal testimony.  I reserve the right to supplement or amend my 
testimony if my opinions change as the result of analyzing any documents that may 
become newly available to me. 

172  Eisenach WDT, ¶ 101.  According to Dr. Eisenach,  

  
(Eisenach WDT, footnote 93, ellipsis in original.)     

173  Eisenach WDT, ¶ 100. 
174  Eisenach WDT, footnote 93.  According to Dr. Eisenach, a  

 
.”  (Id.) 

175  Eisenach WDT, footnote 93. 

 Although it is my understanding that Google has historically treated “audio-only” videos 
as covered by Section 115, it does not follow that the resulting ratio of sound recording 
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96. Next, consider Dr. Eisenach’s estimate of the sound recording royalty rate.  He 

relies on publicly available trade press as a basis for asserting that “YouTube generally 

pays content providers a total of 55 percent of ad revenue.”176  He then subtracts  

percent from 55 percent to estimate that record companies receive  percent of 

advertising revenues.  However, there are reasons to question whether this 

characterization is accurate generally and whether it pertains to the  

 that Dr. Eisenach is analyzing.  As in initial matter, the sources he cites 

refer specifically to the  which applies to rights holders, not 

users posting videos in which they have used copyrighted recordings by others.177  As a 

                                                                                                                                                 
royalties to musical works royalties is too high as the result of the existence of a 
compulsory license.  The musical works royalty rate is equal to a regulated rate that is set 
to reflect effective competition.  Although there is generally a concern that record 
company market power results in sound recording rates that are greater than effectively 
competitive rates, Copyright Owners argue that there is an offsetting factor in the case of 
YouTube.  Specifically, witnesses for Copyright Owners contend that the safe-harbor 
provisions of the Digital Millennium Copyright Act give YouTube a particularly strong 
bargaining position.  (See, e.g., Witness Statement of Gregg Barron, October 28, 2016, ¶ 
58; Witness Statement of Peter Brodsky, October 28, 2016, ¶ 108; Witness Statement of 
Justin Kalifowitz, October 28, 2016, ¶ 46; Witness Statement of David Kokakis, October 
28, 2016, ¶ 102.) 

176  Eisenach WDT, ¶ 102. 
177  Eisenach WDT, footnote 95 (citing  
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result, it appears that Dr. Eisenach’s sources do not address the amount that YouTube 

pays content owners for  he is analyzing.  In addition, one of 

the news articles that Dr. Eisenach cites as his basis for the 55-percent estimate states that 

YouTube:178 

will give partners 100% of the revenue for ad inventory they sell that 
exceeds YouTube’s rate card.  That means all partners now will get 55% 
of ad revenue up to that CPM (cost per thousand impressions) threshold, 
with everything above that returning to the content owner.   

This fact implies that the effective payment to content owners may be greater than 55 

percent, which would increase the ratio, all else equal.  Moreover, even if the average 

payment to content owners is 55 percent of revenue, Dr. Eisenach does not provide any 

support for his assumption that the payments to content owners for the  

 he is analyzing are equal to 55 percent.  Lastly, Copyright Owner’s own witnesses 

cast doubt on whether Mr. Eisenach’s assumption that YouTube pays content owners a 

total of 55 percent of its ad revenues is correct.  For example, Mr. David Kokakis, 

                                                                                                                                                 
 For a description of the criteria for monetizing video, see “YouTube Partner Program 

overview,” YouTube Help, available at  
https://support.google.com/youtube/answer/72851?hl=en, site visited February 7, 2017.  
According to YouTube, “Songs or pieces of music that aren't eligible for revenue 
sharing” and “Music (including cover songs, lyrics, and background music)” may not be 
eligible for monetization “without the explicit permission of the person who created or 
produced all material.” 

178  Todd Spangler, “YouTube Standardizes Ad-Revenue Split for All Partners, but Offers 
Upside Potential,” Variety, November 1, 2013, available at 
http://variety.com/2013/digital/news/youtube-standardizes-adrevenue-split-for-all-
partners-but-offers-upside-potential-1200786223/, site accessed February 1, 2017 (cited 
in Eisenach WDT, footnote 95). 
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Executive Vice President/Head of Business & Legal Affairs, Business Development and 

Digital, Universal Music Publishing Group testified that:179 

 
 

 
 

 
 

 

Similarly, Mr. Peter Brodsky, Executive Vice President, Business and Legal Affairs at 

Sony/ATV Music Publishing LLC, testified that:180 

 
 

 
 

 

97. As explained above,  

 

.  If one accepts 

Dr. Eisenach’s assumption that YouTube pays content providers a total of 55 percent of 

advertising revenue, then the resulting sound recording royalty rate is . The 

resulting adjustment ratio would be  rather than the  ratio computed by Dr. 

                                                 
179  Witness Statement of David Kokakis, October 28, 2016, ¶ 101 (internal references 

omitted). 
180  Witness Statement of Peter Brodsky, October 28, 2016, ¶ 107.  See also Witness 

Statement of Gregg Barron, October 28, 2016, ¶ 57; Witness Statement of Justin 
Kalifowitz, October 28, 2016, ¶ 47. 
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.  Dr. Eisenach rejects this ratio on the theory that these rates fell under the shadow 

of the compulsory license.  He instead prefers the ratio based on royalty rates that 

emerged during the time in which publishers were able to secure relatively higher 

payments as a result of getting out from under the oversight of the ASCAP and BMI rate 

courts while the rates paid by Pandora for sound recording performance rights were still 

subject to regulatory oversight.  As a result, the ratios that Dr. Eisenach finds most 

probative are those that compare regulated rates for sound recordings to an unregulated 

rates for musical works.  As I now discuss, this comparison is unsound.   

100. Dr. Eisenach rejects the  ratio on the basis that the rates are regulated.184  

But considering a situation in which both sets of rates are regulated makes more sense 

than taking ratios of regulated to unregulated rates.  By taking the ratio of two regulated 

rates, one is taking the ratio of two rates each of which is intended to be equal to what 

would obtain in an effectively competitive market.  By contrast, looking at a ratio for 

which the numerator is a regulated rate and the denominator is an unregulated one may 

lead to an artificially low adjustment factor.  To the extent that, by getting around the 

oversight of the rate courts, the publishers were able to leverage their market power in 

negotiating with Pandora, the resulting rates would be above the level that would emerge 

in an effectively competitive market, perhaps significantly so.  Because these inflated 

rates constitute the denominator of the Dr. Eisenach’s adjustment factor, the resulting 

ratio of sound recording to musical works royalties would be artificially depressed by the 

exercise of publisher market power.  The dramatic rate increases secured by the 

                                                 
184  Eisenach WDT, ¶¶ 125-126. 
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publishers over this period is consistent with the exercise of publisher market power.  As 

a result, the ratio of regulated rates paid for sound recordings to the unregulated—and 

likely supra-competitive—rates paid for musical works is uninformative for the task at 

hand in the absence of a valid correction for the exercise of market power by the 

publishers during this period. 

101. In addition to relying on artificially depressed ratios, Dr. Eisenach uses an 

unsound analysis in an effort to project how the ratio of sound recording to musical 

works royalty payments would allegedly change over time.  To perform this analysis, Dr. 

Eisenach compares how the observed ratio changed over time—  in 

2012 to  in 2018 (based on agreements currently in effect)—and projects this trend 

forward by assuming that  will continue linearly.185  This analysis is flawed for 

two primary reasons.  First, the assumption that the ratio will continue  is belied 

by the facts.  Second, the statistical analysis that Dr. Eisenach employs is itself unreliable. 

102. The ratio of the royalties paid by Pandora for the performance rights for the 

recordings and compositions  from  in 2012 to  in 2018.186  Dr. Eisenach 

undertakes a statistical analysis by which he projects this trend forward and concludes 

that the ratio will average  over 2018-2022. 187  As I will now discuss, this trend 

analysis is unsound. 

                                                 
185  Eisenach WDT, ¶ 104 and Table 8.  Note that in ¶ 104, Dr. Eisenach appears to have a 

typographical error by reporting . 
186  Eisenach WDT, ¶ 104 and Table 8. 
187  Eisenach WDT, ¶ 104. 
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103. With respect to the facts, Dr. Eisenach does not provide any sound basis for 

expecting trends to continue.188  As Michael Herring, President and Chief Financial 

Officer of Pandora Media, Inc., testifies, whereas historically Pandora paid record labels 

royalties for its advertising-supported, noninteractive service on per-play basis and paid 

music publishers based on percentage of revenues, Pandora’s most recent agreements 

with major music publishers and prominent independent music publishers specify that 

Pandora will pay music publisher royalties for its advertising-supported noninteractive 

service as a percentage of the royalties paid to record labels.189  This one-time shift in the 

royalty rate structure required a one-time conversion in the royalty rate levels.  Within the 

current agreements with these music publishers, Pandora negotiated to pay  

 (which implies a ratio of ) for its advertising-supported tier but 

also negotiated a discounted rate of  of the agreement  

190  It is 

Pandora’s expectation that it will pay  in the future.191  These facts provide no 

basis to believe that the ratio is likely to decline below . 

104. Turning to Dr. Eisenach’s statistical analysis, in addition to the lack of a reason to 

expect the downward trend to continue, the most fundamental problem with the statistical 

analysis is the lack of sufficient data.  Dr. Eisenach relies on just seven data points 

                                                 
188  Dr. Eisenach simply asserts that “it is reasonable to expect that the adjustment towards 

equilibrium, market-based rates would have continued.”  (Eisenach WDT, ¶ 126.) 
189  Herring WRT, ¶ 26. 
190  Herring WRT, ¶ 28. 
191  Herring WRT, ¶ 28. 
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representing the historical ratio of sound recording to musical works royalty payments 

from 2012-2018.192  Consequently, the resulting estimates have large confidence 

intervals.  For example, the 95-percent confidence interval around the 2020 forecast of 

 (which corresponds to a ratio of ) is  (which 

correspond to ratios of approximately ).193 

105. Moreover, Dr. Eisenach’s findings are not robust with respect to the specification 

of the estimating equation.  One alternative to Dr. Eisenach’s linear regression 

specification is to use a non-linear functional form that better fits the observed data than 

Dr. Eisenach’s model.194  For example, as shown in Table 1 and Figure 2 below, using a 

so-called linear-log functional form for the regression results in a forecasted fair market 

ratio of  by 2022, producing a midpoint (following Dr. Eisenach’s methodology) of 

 between 2018 and 2022.  This ratio is approximately  higher than Dr. 

Eisenach’s predicted ratio of . 

                                                 
192  Eisenach WDT, Table 7. 
193  The 95-percent confidence interval is equal to Forecast ± 2.57 × Standard Error of the 

Forecast.  See backup materials submitted with this testimony for work-files that provide 
the standard errors of the forecasts.  2.57 is the critical value of the t-distribution for the 
two-sided, five-percent level of significance corresponding to five degrees of freedom (T 
– K – 1).  (See, e.g., A. H. Studenmund (2006) Using Econometrics: A Practical Guide, 
Boston: Pearson, at 522 and Table B-1.) 

194  Such a “linear-log” specification is used when the effect of the explanatory variable (in 
this case, the time trend) on the dependent variable (in this case, the Historical MW as a 
Share of SR) is expected to increase at a decreasing rate over time.  For a general 
discussion and interpretation, see A. H. Studenmund (2006) Using Econometrics: A 
Practical Guide, Boston: Pearson at 213-214; and James H. Stock and Mark W. Watson 
(2007) Introduction to Econometrics, Boston: Pearson, at 269-270.   
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Table 1: Forecasted Ratio of Royalties Paid for the Sound Recording Right to the 
Musical Work Right for Pandora (Linear-Log Regression) [RESTRICTED] 

 

Figure 2: Forecasted Ratio of Royalties Paid for the Sound Recording Right to the 
Musical Work Right for Pandora (Linear-Log Regression) [RESTRICTED] 
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106. Alternatively, one could specify a regression with a quadratic time trend, which 

allows for the possibility that the trend might reverse.  As shown in Figure 3 below, had 

Dr. Eisenach used a quadratic functional form, he would have forecasted such a reversal 

and predicted a ratio of  by 2022, with midpoint of about  and a simple average 

of  for 2018-2022.   

Figure 3: Forecasted Ratio of Royalties Paid for the Sound Recording Right to the 
Musical Work Right for Pandora (Quadratic Regression) [RESTRICTED] 

 

107.   It is important to emphasize that the central lesson here is not that either the 

linear-log or quadratic specification is the correct functional form and leads to the correct 

answer; they do not—there are simply not enough data and there is a lack of a sound a 
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priori  basis for expecting past trends to continue.  The lesson is that Dr. Eisenach’s trend 

analysis is simply unreliable.  Rather than resorting to unreliable projections, a more 

relevant ratio (albeit one that still lacks sound theoretical grounding) is the one derived 

from  of Pandora’s most recent agreements with publishers in Dr. 

Eisenach’s sample, which is .195 

3. Dr. Eisenach has no principled basis for selecting a particular 
number within his broad range of estimated ratios. 

108. Dr. Eisenach states that, “in [his] opinion, the YouTube and Pandora agreements 

provide strong evidence that relative market valuation of sound recordings and musical 

works lies near the middle of the upper and lower bounds” of his range.196  However, as 

discussed above, Dr. Eisenach provides no analysis of the drivers of the differences in the 

royalty ratios realized for different types of services.197  Hence, he lacks a principled 

means of choosing among his estimated ratios. 

109. Moreover, taking the average makes sense only if there is reason to believe that 

the true ratio is the same across all situations but the data are noisy.  However, there is no 

                                                 
195  Eisenach WDT, Table 5. 
196  Eisenach WDT, ¶ 75. 
197  See Eisenach WDT, ¶ 100 (“Moreover, the parties (i.e. Google, the labels and the 

publishers), the market (the U.S.), and the time period all correspond to the parties, 
market and time period involved here.  Hence, for purposes of assessing the relative value 
of the sound recording and musical works rights, the YouTube agreements represent 
reasonably comparable benchmarks for the purpose of assessing the relative value of 
sound recordings and musical works rights.”), ¶ 102 (“In my opinion, this ratio reflects 
the relative valuations of sound recording and musical works rights arrived at in free 
market negotiations in a context which is directly comparable to the markets implicated 
by Section 115.”), and ¶ 103 (“Moreover, the markets and parties involved in the Pandora 
agreements are comparable to the markets and parties involved in the Section 115 
licenses at issue here. Thus, these agreements provide significant insight into the relative 
value of the sound recording and musical works rights in this proceeding.”). 
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evidence that the true ratios are the same, and, in any event the sample and wide range of 

values render the estimates unreliable.  The values for the ratios that Dr. Eisenach reports 

in his Table 9 do not represent different data points drawn from a statistically valid 

sample.198  As described above, in order to arrive at the values reported his Table 9, Dr. 

Eisenach ignores or manipulates many data points.  For example, rather than report the 

actual royalty ratios the arise in the Pandora agreements that he examines, Dr. Eisenach 

bases his estimate on an invalid projection of the ratio to 2020.  Similarly, Dr. Eisenach 

ignores several terms in YouTube agreements that imply a substantially higher ratio than 

the one that he reports.  

110. Taking the midpoint of the range of ratios examined by Dr. Eisenach similarly 

makes no sense unless there are a priori reasons to believe that the true ratio for 

interactive services lies in the middle of the true ratios for other licensing situations and 

that Dr. Eisenach has considered a representative sample of different situations.  Dr. 

Eisenach offers no such a priori reasons, and I am unaware of any reason to believe that 

such a relationship should hold. 

111. Lastly, I observe that Dr. Eisenach’s own analysis suggests that the closest 

benchmark ratio is between .  Dr. Eisenach asserts that interactive services 

pay  of their revenues to record companies and  to publishers.199  

That implies a ratio of .  But Dr. Eisenach excludes  in his calculations of  

                                                 
198  Eisenach WDT, Table 9. 
199  Eisenach WDT, ¶ 171.  I am making this point for the sake of argument only.  I do not 

agree that Dr. Eisenach’s ratio approach is economically sound or that the ratio that Dr. 
Eisenach estimates for interactive services is based on reliable information. 

PUBLICPUBLIC VERSION



PUBLIC VERSION



  
 
 

90 

 

of sound recording royalties paid by noninteractive services to musical works 

royalties paid by interactive services but will have no impact on the adjustment 

ratio (which, by hypothesis, is fixed).  Hence, it is an arithmetical impossibility 

for the equality to hold both before and after the change. 

113. With this background, I now evaluate each of the two methods Dr. 

Eisenach uses to estimate interactive service musical work performance royalties 

in turn. 

1. Method 1 

114. The problem with Dr. Eisenach’s Method 1 can be seen most clearly by 

examining how his estimate of the interactive service musical works performance royalty 

fits within his overall framework.  Recall that Dr. Eisenach’s overall approach relies on a 

proxy free-market total royalty paid by interactive services for musical works that is 

estimated as follows: 

 

Also recall, that under Dr. Eisenach’s Method 1, a proxy free-market performance royalty 

paid by interactive services for musical works is estimated as follows: 
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Because noninteractive services do not pay mechanical royalties for sound recordings, 

this proxy is equivalent to the following: 

 
115. Finally, Dr. Eisenach takes the difference between these two proxies to derive his 

estimated free-market mechanical rate paid by interactive services for musical works.  

Using the equations reported above, Dr. Eisenach’s estimate of the free-market 

mechanical rate paid by interactive services for musical works is equal to:204 

 

                                                 
204  I also demonstrate this point algebraically in Section A of the Technical Appendix. 
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116. As shown by this equation, Dr. Eisenach attributes any difference between the 

total or all-in rate sound recording royalty rates paid by interactive and noninteractive 

services to the sound recording mechanical royalty paid by interactive services.205  This 

attribution is equivalent to making the assumption that the performance royalty paid to 

record labels is the same for both interactive and noninteractive services.206  There is 

simply no basis for making such an assumption. 

117. Dr. Eisenach attempts to justify his assumption by asserting that:207 

[t]he difference between… the free market rate for interactive rights for 
sound recordings and the statutory rate for noninteractive rights  … is akin 
to a “mechanical” right for sound recordings, directly paralleling the 
mechanical right for musical works at issue in this proceeding. 

Dr. Eisenach’s analogy would have a basis in economic logic if an interactive service 

could obtain the necessary rights by purchasing a noninteractive service sound recording 

performance license and combining it with an interactive sound recording mechanical 

license.  Under the hypothetical that sound recording performance rights licenses for 

interactive and noninteractive series were perfect substitutes for one another, one would 

expect them to have the same price because otherwise an arbitrage opportunity would 

                                                 
205  Eisenach WDT, ¶ 141: 

For clarity: the term (SRIS − SRNIS) is the difference between the all-in sound 
recording royalty for interactive services and the performance-only sound 
recording royalty (i.e. 20 cents/hundred streams), which is the implicit 
mechanical rate for sound recordings[.] 

206  I demonstrate this point formally in Section A of the Technical Appendix (see the 
derivation of equation (A.3)). 

207  Eisenach WDT, ¶ 137. 
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exist.  Although I am not offering a legal opinion, this clearly is not my understanding of 

how the licensing process works. 

118. In addition to lacking a foundation in sound economics, Dr. Eisenach’s conjecture 

that performance rights royalties will be equal for both interactive and noninteractive 

services is contrary to observed behavior.  For example, ASCAP charges different royalty 

rates for performance rights depending on whether the service is noninteractive or 

interactive.208 

119. Dr. Eisenach asserts that all of the difference between (a) the all-in royalty rate 

paid to record companies by interactive streaming services and (b) the all-in royalty rate 

paid to record companies by noninteractive streaming services is attributable to the value 

of mechanical rights.  However, Dr. Eisenach could equally well have asserted that all of 

the difference between (a) and (b) is due to the difference in the public performance 

royalty rates for the two types of streaming service. 

                                                 
208  See, e.g., In re Petition of Pandora Media, Inc., United States District Court for the 

Southern District of New York, 1:12-cv-08035-DLC, at 32: 

The interactive/non-interactive distinction in the ASCAP form license 
agreements is borrowed from 17 U.S.C. § 114’s (“Section 114”) use of the term 
interactive in the context of the licensing of sound recording rights (Section 114 
and sound recording rights are discussed below).  Because ASCAP considers its 
music to be more valuable to the services it classifies as interactive, it has 
licensed them at a higher rate than non-interactive services. 

 See also id. at 31-32: 

The 5.0 License allowed non-interactive users to choose between three rate 
schedules. Schedule A of the 5.0 License, which Pandora chose, required it to 
pay the higher of 1.85% of revenue or a per-session rate. The 1.85% rate 
represented an increase in ASCAP's form license rate from the previous rate. The 
predecessor to the 5.0 License had an equivalent rate for this schedule of 1.615%.  
ASCAP's form license for interactive services provided for a substantially higher 
license rate of 3.0%.  [Internal footnotes omitted.]  
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120. In fact, economic theory explains that (a) is larger than (b) because of the 

differences in the values created and opportunity costs incurred from licensing to 

interactive and noninteractive services, but it does not provide precise guidance as to 

what share of the difference between (a) and (b) to attribute to the performance royalty 

rate as opposed to the mechanical royalty rate.209 

121. As summarized above, Dr. Eisenach’s approach relies on the difference between 

“the free market rate for interactive rights for sound recordings and the statutory rate for 

noninteractive rights.”210  The latter is regulated.  Thus, Dr. Eisenach’s unjustified 

decision to attribute all of the differences between the total interactive and noninteractive 

sound recording royalty rates to the implicit interactive mechanical royalty rate is made 

worse by his failure to make the necessary adjustment for the effects of record company 

market power and the Cournot Complements Problem in the markets for licenses to 

interactive services.  Because he makes no such adjustment, Dr. Eisenach attributes any 

increase in interactive sound recording royalties due to the exercise of market power 

and/or the existence of the Cournot Complements Problem as an increase in the 

reasonable value of musical works mechanical royalty rates.  This approach makes no 

economic sense.  Moreover, because the Judges in Web IV set the statutory rate for 

noninteractive sound recording rates based on an interactive services benchmark, it is 

inconsistent to utilize the noninteractive sound recording rate in Dr. Eisenach’s 

                                                 
209  In Web IV, the Judges found that interactive services are twice as valuable as non-

interactive services.  (Web IV Final Determination at 26338-39, 26344-46, 26353.)  This 
difference was not attributed solely to the mechanical license.   

210  Eisenach WDT, ¶ 137. 
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calculations while rejecting the Judges’ conclusion regarding the appropriate value of the 

interactive services sound recording benchmark per-play rates.211 

122. The strong effects of Dr. Eisenach’s unfounded assumption can be seen by 

considering other allocations of the difference between the all-in sound recording royalty 

rates for interactive and noninteractive services.  Using an adjustment ratio of 3.2:1 for 

illustrative purposes, had Dr. Eisenach assumed that the entire difference between 

interactive and noninteractive service royalty rates was attributable to the difference in 

value of the performance right, Dr. Eisenach would have arrived at a mechanical rate of 

$0.00 per play, rather than the  per play that he does come up with.  If, instead, 

Dr. Eisenach attributed half of the difference between the all-in interactive and 

noninteractive royalty rates to the performance right and the other half to the mechanical 

right, then his resulting musical works mechanical royalty rate would have been  

per play, which is  of what he calculates.  The point here is not to suggest that 

any of these calculations is correct; it is to demonstrate the significance of Dr. Eisenach’s 

unwarranted assumption. 

2. Method 2 

123. Recall that, under Method 2, Dr. Eisenach estimates the free-market performance 

rate paid by interactive services for musical works from data for actual performance 

royalties paid by interactive services for musical works.  At the outset, it should be noted 

                                                 
211  Web IV Final Determination at 26343 (“the rate set in Dr. Rubinfeld’s upstream 

interactive benchmark market can and should be adjusted to reflect such price 
competition, in order to render it is usable as an ‘effectively competitive’ rate in the 
segment of the market to which that benchmark applies – the noninteractive subscription 
market.”) 
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that Dr. Eisenach’s Method 2 is inconsistent  with his claims elsewhere in his testimony 

that musical works performance royalty rates have been suppressed by the rate courts.212  

If his claims are correct, then he is underestimating the free-market performance rate paid 

by interactive services for musical works.  Because this estimate is subtracted from the 

estimated free-market total royalties for musical works to obtain estimated free-market 

mechanical royalties for musical works, the underestimate of performance royalties 

results in an overestimate of the free-market mechanical royalties.  

124. Dr. Eisenach estimates the performance rate actually paid by interactive services 

for musical works by analyzing a sample of royalty payments that have been levied under 

a percentage-of-revenue royalty structure.  He converts these data into what he argues is 

an equivalent per-play rate.  Dr. Eisenach argues that Spotify should not be included in 

the sample,213 and he estimates that interactive services paid musical works performance 

royalties equal to  of revenues214 giving rise to an effective per-play royalty 

rate for musical works performance rights of .215  These estimates are based on a 

sample that excludes Amazon, Apple, Google, and Spotify, and it accounts for just  

 of total interactive service revenues in 2015.216  Given the availability of the 

relevant data, I am not aware of any sound basis for excluding Spotify from this 

                                                 
212  Eisenach WDT, ¶¶ 106-110. 
213  See Eisenach WDT, ¶ 150.  Dr. Eisenach’s calculations of the free-market mechanical 

royalty rate in his Table 14 are based solely on the performance royalty rate calculated 
from his sample that excludes Spotify. 

214  Eisenach WDT,¶ 171. 
215  Eisenach WDT, Table 13 and accompanying backup calculations. 
216  NMPA00001647.xlsx.  Service revenue data for Amazon Prime Music and Apple Music 

are not available. 
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128. As described above, Dr. Eisenach’s estimates of A, B, and C all are flawed.  

Specifically: 

• Component A:  Dr. Eisenach’s estimated total per-play rate for sound recording 

performance rights is biased upward.  The effectively competitive per-play rate 

for subscription interactive services used by the Judges in Web IV is $0.00383, 

which is far below the  per-play rate Dr. Eisenach estimates. 

• Component B:  Dr. Eisenach focuses on a range of 1:1 to 4.76:1 and argues that 

ratio is most likely to be between .  However, he offers no sound 

basis for choosing among the different ratios, and the full range of ratios 

considered by Dr. Eisenach stretches from 1:1 to .  Arguably  

is what Dr. Eisenach’s own analysis suggests should have been used.  

• Component C:  Dr. Eisenach’s estimates of the per-play performance royalties for 

musical works are unreliable.  Dr. Eisenach’s estimates of the effective per-play 

royalty rate for musical works performance rights range from  

.  As shown above, an alternative approaches indicates that the amount 

could be  per play. 

129. Taking all of these considerations into account, one finds that the per-play royalty 

rate implied by a corrected version of Dr. Eisenach’s methodology could be as low as 

zero or even negative.  His approach calculates a negative value whenever B > A ÷ C.  

Suppose that A = $0.00383 and C = .  In this case, the calculated value of the 

royalty rate is negative for any ratio greater than approximately .  The appropriate 
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conclusion is not, of course, that a negative mechanical royalty rate would be reasonable.  

Rather, the implication of this analysis is that his approach is flawed and unreliable. 

F. DR. EISENACH ’S ANALYSIS OF THE PER-SUBSCRIBER VALUE OF 

MECHANICA L RIGHTS SUFFERS FROM SIMILAR PROBLEMS , AS WELL AS 

ADDITIONAL  ONES. 

130. Dr. Eisenach admits that his Method 1 cannot be used to estimate a per-user 

royalty for mechanical rights.222  However, he does apply his Method 2 to estimate per 

user rates.223  This analysis is rendered unreliable by many of the same problems that 

render his per-play rate analysis unreliable, including the use of an invalid benchmark 

based on sound recording royalties and the use of invalid adjustment ratios.  As I will 

now discuss, there are also problems with Dr. Eisenach’s analysis that are specific to his 

per-user calculations. 

131. First, Dr. Eisenach observes that the record companies reach deals with 

interactive services in which there is  

.224  He then 

asserts that industry standard practice allocates approximately  of revenue to 

record companies and  of revenue to music publishers and that deducting 2015 

public performance royalties equal to  of revenue leaves  of 

revenue for mechanical royalties for musical works.225  Assuming monthly subscription 

                                                 
222  Eisenach WDT, ¶ 159. 
223  Eisenach WDT, Table 18. 
224  Eisenach WDT, ¶ 170. 
225  Eisenach WDT, ¶ 171. 
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revenue of , Dr. Eisenach concludes that this percentage corresponds to a 

monthly royalty of  per user, which is similar to Copyright Owners’ proposed per-

user rate of $1.06.226 

132. However, Dr. Eisenach’s own analysis demonstrates that including Spotify’s 

subscription-based service in the calculation, payments to record companies account for 

 of revenue, not the  that he assumes.227  Likewise, if one includes 

Spotify’s subscription-based services in the calculation of the public performance royalty 

rates for musical works, the figure is  of revenues, rather than the  

figure Dr. Eisenach utilizes.228  Maintaining the other assumptions of Dr. Eisenach’s 

analysis but making the corrections in the two numbers just described leads to the 

conclusion that  of revenue would be allocated to music publishers, of which 

approximately  would be available for mechanical royalty payments.  For a 

, this percentage corresponds to  per user, per month, which is 

substantially below Copyright Owners’ proposed per-user rate of $1.06.229 

133. Moreover, Dr. Eisenach’s description of the services agreements with record 

companies is incomplete.  Dr. Eisenach is correct that many of the contracts specify 

                                                 
226  Eisenach WDT, ¶ 171. 
227  Eisenach WDT, Table 19 and backup materials (NMPA00001647.xlsx). 
228  Id.  
229  Copyright Owners have proposed a $0.0015 per-play rate and $1.06 per-user rate.  

(Copyright Owners’ Proposed Rates and Terms at B-6.) 
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.  Thus, Dr. Eisenach’s claim that Copyright Owners’ proposed per-user 

minimum of $1.06, which does not vary depending on the type of service or the 

associated revenues, is  is invalid. 

G. PRIVATE NEGOTIATIONS CANNOT BE COUNTED ON TO ENSURE 

ACHIEVEME NT OF THE 801(B)(1) OBJECTIVES IF THE COMPULSORY RATE 

IS SET TOO HIGH . 

134. Dr. Eisenach asserts that the statutory rate serves as a ceiling, but not a floor, for 

privately negotiated rights.233  He argues that, because of this asymmetry, “accomplishing 

this goal [of being consistent with the 801(b)(1) standard] requires giving weight to the 

greater potential for disruption that could result from setting rates too low as opposed to 

too high.”234  To some degree, Dr. Eisenach is asserting that the Judges need not worry 

about setting rates that are too high because—in his view—publishers and services will 

negotiate lower rates should this happen.   

135. However, the theory that Dr. Eisenach uses to justify this assertion is incomplete.  

As a matter of economic logic, the statutory rate could pull private rates upward due to 

focal point effects, particularly given that a small number of publishers hold the rights to 

the majority of musical works.235  Moreover, there are transactions costs associated with 

negotiating private licensing agreements.  Consequently, it can be less costly for a party 

to take a compulsory license at a higher royalty rate than to negotiate to achieve a lower 

rate. 
                                                 
233  Eisenach WDT, § II.E. 
234  Eisenach WDT, ¶ 32. 
235  For a discussion of focal points, see Thomas C. Schelling (1960) The Strategy of Conflict, 

Cambridge: Harvard University Press, at 53-80.   
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136. More important, even if the statutory rate does not pull privately negotiated rates 

upward, privately negotiated rates may be unreasonably high if the statutory rate is itself 

unreasonably high.  For example, a compulsory license royalty rate that is set too high 

cannot protect copyright users (ultimately, households that listen to music) from the 

exercise of market power and the effects of the Cournot Complements Problem that could 

distort private negotiations.  Consider, for example, a situation in which the statutory rate 

were set at the monopoly level.  Under such circumstances, must-have publishers would 

have no incentive to negotiate a lower rate, as such a rate would yield them lower profits 

than would royalty rates.  Yet, as is discussed above, royalty rates set at monopoly levels 

do not satisfy the 801(b)(1) objectives.  In short, licenses that are privately negotiated in 

the shadow of an unreasonably high statutory rate may fail to reasonably achieve the 

801(b)(1) objectives.236  Stated another way, private negotiations are not an automatic 

corrective for statutory rates that are set too high. 

137. In summary, setting a statutory rate that is either too high or too low can adversely 

affect realization of the statutory objectives. 

                                                 
236  As I described in my initial written testimony, there are market forces that promote the 

achievement of the statutory objectives in private agreements, such as the 2012 
Settlement, when the parties are equally matched (it was an industry-wide negotiation) 
and the negotiations are conducted in the shadow of a pending rate-setting proceeding 
that can be expected to set reasonable rates in the event that the private parties do not 
reach agreement.  (Katz WDT, § V.A.)  However, the economic forces pushing toward 
achievement of the 801(b)(1) statutory objectives are much weaker when the private 
negotiations are between a single service and a major publisher and are conducted in the 
shadow of a rate that is unreasonably high. 
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IV. DR. GANS’S THEORETICAL MODEL OF RATE LEVELS IS 
FUNDAMENTALLY FLAWED AND MISLEADING. 

138. Dr. Gans presents an analysis based on the Shapley value concept that he 

concludes supports Copyright Owners’ proposed per-play and per-user royalty rates.237  

Dr. Gans describes his methodology as follows:238 

I use the “Shapley value” approach (described below) to determine the 
ratio of sound recording royalties to musical works royalties that would 
prevail in an unconstrained market.  I then estimate what publisher 
mechanical royalty rates would be in a market without compulsory 
licensing by multiplying the benchmark sound recording rates by this 
ratio.   I have not carried out an analysis to arrive at benchmark sound 
recording rates.  Rather, my analysis adopts two assumptions of 
benchmark sound recording rates provided by counsel… 

The core of Dr. Gans’s methodology is to use the Shapley value model of bargaining to 

reach the conclusion that publishers should earn the same profits from interactive 

streaming royalties as record companies currently do.239 

139. As I will describe in the remainder of this section, Dr. Gans’s analysis suffers 

from at least four major flaws, the first three of which affect his theoretical conclusion 

regarding equal profits and the fourth of which affects his calculations of those profits: 

• He makes unrealistic assumptions about the structure of the Shapley bargaining 

situation (technically, the characteristic function of the underlying game), which 

renders his analysis unreliable. 

                                                 
237  Gans WDT, §§ V.B.1 and V.C. 
238  Gans WDT, ¶ 63. 
239  Gans WDT, ¶ 74. 
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• He relies on a benchmark—royalties paid by interactive services to record 

companies—that has been found to be distorted upward due to a  lack of effective 

competition and the exercise of market power by the record companies. 

• He ignores important implications of his approach that reveal that his approach is 

unreliable and internally inconsistent. 

• He uses unreliable numbers as key inputs to his calculations, which renders those 

calculations unreliable. 

A. DR. GANS RELIES ON UNREALISTIC ASSUMPTIONS THAT SUBSTANTIALLY 

AFFECT H IS FINDINGS. 

140. As I explained in my initial written testimony, the Shapley value can be 

interpreted as a process-based conception of fairness, and at least one academic article 

has suggested applying the Shapley value to determine statutory royalty rates.240  

However, as I also explained in my initial written testimony, the Shapley value must be 

applied with care to avoid reaching misleading conclusions. 

141. One reason for caution is that the Shapley value takes the structure of the 

underlying “game” as given and then characterizes the division of surplus among the 

players in a way that has been interpreted as “fair” conditional on the structure of the 

game.  The Shapley value says nothing about whether the structure of the game is itself 

fair.  For example, in some situations, two parties can raise their share of the total 

rewards by “merging,” so that they are treated as if they are a single entity when 

                                                 
240  Richard Watt (2010) “Fair Copyright Remuneration: The Case of Music Radio,” Review 

of Economic Research on Copyright Issues, 7(2): 21-37. 
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calculating the Shapley value.241  Intuitively, this can happen when the two merging 

parties would otherwise be substitutes for each other from the perspective of the other 

parties engaged in bargaining and could have been “played off” against one another 

absent the merger.  Many people would not consider it fair to allow several competing 

suppliers to merge in order to increase their profits at the expense of consumers; yet the 

Shapley value would itself be silent on this issue.  Thus, in applying the Shapley value, it 

is important to ensure that the structure of the underlying bargaining situation is itself fair 

(i.e., no party has undue market or bargaining power and the process is sufficiently 

competitive).  In my opinion, Dr. Gans does not do so. 

142. For instance, Dr. Gans makes modeling choices that tilt his findings in favor of 

publishers and against interactive streaming services.  Specifically, he assumes that there 

is a single publisher and a single record company, either of which can block or “veto” the 

realization of any interactive streaming service.242  At the same time, he assumes that 

there are two interactive streaming services that are substitutes for one another.243  As Dr. 

Gans explains, this structure tends to favor the hypothetical record company and 

                                                 
241  Richard Watt (2010) “Fair Copyright Remuneration: The Case of Music Radio,” Review 

of Economic Research on Copyright Issues, 7(2): 21-37, at 33-34, discusses a 
hypothetical numerical example illustrating this fact.  For a general analysis of the effects 
of such mergers, or “collusion,” see Ilya Segal (2003) “Collusion, Exclusion, and 
Inclusion in Random-Order Bargaining,” Review of Economic Studies, 70: 439-460. 

242  Gans WDT, ¶ 71. 
243  Id. 
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publisher at the expense of the hypothetical streaming services.244  I see no basis for 

concluding that this hypothetical structure is “fair,” and Dr. Gans does not supply one. 

143. Indeed, there are strong reasons to conclude that the market structure that Dr. 

Gans uses is manifestly unfair.  For example, the structure that he examines—one with 

multiple competitors on the service side, but a single publisher and single record 

company on the seller side—would give rise to equilibrium prices higher than monopoly 

if the publisher and record company were each to set its price unilaterally.245  It is 

difficul t to see how such an outcome or the market structure giving rise to it could be 

construed as being fair, let alone attain the other 801(b)(1) objectives. 

144. Moreover, Dr. Gans’ primary conclusion—that record labels and publishers 

should earn the same profits—is the a result of the particular structure that he has chosen 

to use.  Had he considered a range of models of effectively competitive record companies 

and publishers, Dr. Gans would have found—contrary to the example that he 

considered—that record companies and publishers do not always earn the same profits as 

one another under Shapley bargaining.246  Dr. Gans also failed to consider alternative 

structures that would result in publishers’ and interactive streaming services’ earning 

                                                 
244  Gans WDT, ¶ 72. 
245  This conclusion holds because, from the perspective of an interactive streaming service, 

the musical works rights and sound recording rights are perfect complements and, thus, 
the Cournot Complements Problem would arise under the market structure assumed by 
Dr. Gans. 

246  Examples in which publishers earn lower profits than do record companies can be 
constructed by considering situations in which no one record company or publisher is 
must have and the different publishers are closer substitutes for one another than are 
different record companies.  (For a discussion of the implications of the degree of 
substitution on Shapley values, see Section C of the Technical Appendix below.) 
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equal profits to one another;247 under the structure Dr. Gans examines, streaming services 

earn less than either publishers or record companies because he assumes that there are 

competitive streaming services but a monopoly publisher and a monopoly record 

company. 

145. The structure that Dr. Gans examines also fails to take the relationship between 

record companies and publishers into account.  The major record companies and major 

music publishers have significant ownership overlaps.248  If one models the bargaining as 

taking place between an integrated record company/music publisher and one or more 

interactive services, Dr. Gans’s approach yields no prediction regarding the ratio of 

record company profits to publisher profits, although it would predict that interactive 

                                                 
247  One such structure is one under which there is one interactive streaming service, one 

publisher, and one record company, each with veto power. 
248  Goldman Sachs Report at 5  

).  For example, Sony Music Group owns 100 percent of the record company 
Sony Music Entertainment and 100 percent of the music publishers Sony/ATV and BMG 
Music (and approximately 30 percent of EMI).  (Sony Consolidated Financial Results for 
the Second Quarter Ended September 30, 2016, available at 
https://www.sony.net/SonyInfo/IR/library/fr/16q2 sony.pdf , site visited January 31, 
2017, at 7.  See also, “Biography: Sony Music Entertainment,” Radio Swiss Jazz, 
available at 
http://www.radioswissjazz.ch/de/musikdatenbank/musiker/87404fbf45c5962d2e708d631
faeacd2ac2/biography, site visited January 31, 2017; “Sony Slashed 60% of EMI 
Publishing Staff After Historic $2.2bn Buyout,” Music Business Worldwide, September 
5, 2016, available at http://www.musicbusinessworldwide.com/sony-cut-60-of-emi-
music-publishings-workforce-after-historic-buyout/, site visited January 31, 2017.) 
Universal Music Group owns 100 percent of the record company Universal Music 
Enterprise and 100 percent of the music publisher UMPG.  (See Vivendi 2015 Annual 
Report, available at https://www.vivendi.com/wp-
content/uploads/2016/03/20160331 Vivendi Annual Report Fiscal Year 2015.pdf, site 
visited January 31, 2017, at 7.)  Warner Music Group owns 100 percent of the record 
companies Warner Bros. Records and Atlantic Records, and 100 percent of the music 
publisher Warner/Chappell.  (Warner Music Group 2016 10-K for the Fiscal Year Ended 
September 30, 2016.) 
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services should be earning profits, which they generally are not, and that the profits 

earned by interactive services would be equal to the sum of the profits earned from 

streaming by record companies and music publishers.249  In short, Dr. Gans picked a very 

particular market structure without providing any rationale for why that particular 

structure is preferable to the myriad other possibilities, many of which lead to 

dramatically different results. 

146. Even holding issues of market structure aside, Dr. Gans takes an approach toward 

modeling the relationship between publishers and songwriters that biases his estimate of 

reasonable royalties upward.  Specifically, in his calculations, Dr. Gans argues that music 

publishers should earn profits equal to those of the record companies after subtracting 

payments that publishers make to songwriters and repertoire.250  Further, Dr. Gans 

assumes that payments to songwriters and repertoire are always equal to 55 percent of 

publishers’ revenues, regardless of the level of those revenues.251  This treatment of 

payments to songwriters and repertoire is inconsistent with the proper use of the Shapley 

value to determine a fair allocation of economic returns between copyright owners and 

copyright users. 

147. In effect, Dr. Gans treats songwriters like an input no different than electricity or 

office space.  In his model, songwriters are simply a cost of the publishing business, and 

                                                 
249  This conclusion follows because there would be a single Shapley value for the integrated 

entity.  For example, if there were one rights holder and one interactive service, each with 
veto power, they each would have a Shapley value equal to one half of the total industry 
profits generated by interactive streaming.  

250  Gans WDT, ¶ 77 and Table 3. 
251  Gans WDT, Table 3. 
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the economic returns to songwriting are treated as a black box.  One might attempt to 

defend Dr. Gans’s approach by arguing that there is free entry and exit into songwriting, 

so that—at the margin—songwriters earn their opportunity cost of being songwriters and, 

hence, payments to songwriters are equal to opportunity costs.  However, this logic fails 

because songwriters clearly have widely varying talent levels as songwriters, as well as 

widely varying opportunities outside of songwriting.  There is no reason to believe that 

the marginal songwriter’s opportunity cost is equal to the average songwriter’s 

opportunity cost.  And economics clearly predicts that, while the marginal songwriter will 

earn an amount just equal to his or her opportunity cost, inframarginal songwriters will 

earn economic rents, with some of them earning very considerable rents.252 

148. Moreover, if Dr. Gans’s implicit assumption that payments to songwriters and 

repertoire simply represent a parametric input cost (e.g., songwriters’ opportunity costs of 

foregoing other vocations) were valid, then one would not expect those costs to rise in 

proportion to publisher revenues.253  Instead, one would expect the dollar amounts paid to 

songwriters to remain constant or possibly rise but to do so much less than 

proportionately with publisher revenues. 

149. To illustrate the significance of Dr. Gans’s flawed assumption, I have recreated 

Dr. Gans’s analysis subject to making a single modification: rather than assume that 
                                                 
252  The amounts of economic surplus earned by inframarginal producers (songwriters in this 

case) are sometimes referred to economic rents, which occur when there is an upward-
sloping or less-than-perfectly elastic supply curve.  (Robert S. Pindyck and Daniel L. 
Rubinfeld (2009) Microeconomics, Boston: Pearson at 544-545.) 

253  One might argue that current contracts call for revenue sharing, but those contracts are 
themselves subject to bargaining and renegotiation and, thus, should not be treated 
parametrically. 
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songwriters receive a set percentage of publisher revenues, I make the more natural 

assumption that the payments to songwriters to cover their opportunity costs remain 

constant rather than vary with the level of mechanical royalties paid by interactive 

streaming services to publishers.  The results of this correction are shown in Table 2 

below, which recreates Dr. Gans’s Table 3 with the more natural assumption of constant 

payments for songwriters and repertoire.  As shown in the table below, substituting this 

one, more realistic assumption, dramatically changes the results: rather than concluding 

that publisher revenue should increase by  per user, per month, the analysis 

indicates that publisher revenues should increase by only  per user, per month.  The 

resulting ratio of record company revenues to publisher revenues is  

, rather than the  ratio that Dr. Gans computes.  As a result, this one 

change alone reduces Dr. Gans’s calculated per-stream rate from  

even if one accepts the rest of his flawed methodology. 
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Table 2: A Modification to Dr. Gans’s Table 3 [RESTRICTED] 

B. DR. GANS’S SOUND RECORDING BENCHMARK IS DISTORTED UPWARD BY 

A LACK OF EFFECTIVE COMPETITION. 

150. Dr. Gans quotes the distinguished regulatory economist Alfred Kahn as saying:254 

the single most widely accepted rule for the governance of the regulated 
industries is regulate them in such a way as to produce the same results as 
would be produced by effective competition, if it were feasible.  

Dr. Gans’ approach strikingly violates this rule: the benchmark rate he utilizes in his 

analysis—the rate paid by interactive services to record companies—is well above the 

effectively competitive level due to the exploitation of market power by the record labels, 

and Dr. Gans makes no adjustment for this distortion. 
                                                 
254  Gans WDT, ¶ 31 (citing Alfred E. Kahn, The Economics of Regulation: Principles and 

Institutions, Cambridge, Massachusetts: The MIT Press, 1988, at 17/I). 

PUBLICPUBLIC VERSION



  
 
 

114 

 

151.   Instead, Dr. Gans attempts to justify his use of sound recording royalties as a 

benchmark as follows:255 

Licenses obtained by interactive streaming services from labels for rights 
to use sound recordings are not compulsory.  Consequently, the royalty 
rates paid to labels are freely-negotiated market rates.  These rates provide 
a benchmark for estimating what the aggregate average per-play rate 
might be for musical works in a hypothetical noncompulsory market. 

According to Dr. Gans, “the labels are able to freely negotiate interactive streaming rates 

that produce a competitive level of profits from this business for them…”.256  Dr. Gans 

also characterizes the licensing of sound recording public performance rights to 

interactive streaming services as an example of an “orderly functioning” market that does 

not suffer from “monopolization” or give rise to competitive concerns.257, 258   

152.   As discussed in Section III.B.1.a) above—and in direct contrast to Dr. Gans—

the Judges found in Web IV that the major record companies possess and exercise 

substantial market power in the market for recording performance rights sold to 

interactive streaming services.259  Indeed, there are strong reasons to believe that—due to 

                                                 
255  Gans WDT, ¶ 61. 
256  Gans WDT, ¶ 75. 
257  Gans WDT, ¶¶ 12-13. 
258  Dr. Gans also tries to use the alleged competitiveness of the market for recording 

performance rights to argue that compulsory licensing of mechanical rights is 
superfluous.  According to Dr. Gans, “[t]he prediction of anticompetitive theories that 
gave rise to compulsory licensing has not been borne out to date in markets with similar 
characteristics.”  (Gans WDT, ¶ 12.)  However, as discussed below, the prediction of 
anticompetitive theories have been borne out to date. 

259  Web IV Final Determination at 26368 (“Because the Majors could utilize their combined 
market power to prevent price competition among them by virtue of their complementary 
oligopoly power… the Judges must establish rates that reflect steering, in order to reflect 
an ‘effectively competitive’ market..”).   
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the Cournot Complements problem—the royalty rates obtained by the record companies 

are even higher than monopoly levels.  This conclusion is supported by the U.S. Federal 

Trade Commission’s (“FTC”) closing statement in its review of Universal Music Group’s 

acquisition of EMI.  There, the FTC concluded that “the labels’ licensed sound 

recordings were found to be complements not substitutes.”260  Under such circumstances, 

there will be no competition between record labels in licensing interactive services, as 

complementary products, by definition, do not compete with each other.  As a direct 

result, the market in which record companies sell licenses to interactive services cannot 

be effectively competitive.  Nevertheless, and despite acknowledging this 

complementarity, Dr. Gans reaches exactly the opposite conclusion.  His assertion that 

the FTC’s closing statement supports his claim that the upstream market in which record 

companies sell licenses to interactive services is effectively competitive261 is directly at 

odds with the closing statement itself, the conclusion reached by the Judges in Web IV, 

and sound economic analysis.262 

153. In a possible attempt to justify his use of a benchmark rate that arises in a market 

that is clearly not subject to effective competition, Dr. Gans appears to argue that 

                                                 
260  Gans WDT, footnote 22, summarizing Statement of Bureau of Competition Director 

Richard A. Feinstein In the Matter of Vivendi, S.A. and EMI Recorded Music, FTC, 
September 21, 2012. 

261  Dr. Gans asserts that the Federal Trade Commission’s findings are “additional evidence 
of the ability of unconstrained licensing negotiations with interactive streaming services 
to produce reasonable rates while delivering wide access to recorded music.”  (Gans 
WDT, footnote 22.) 

262  As one illustration of this last point, in Section C of the Technical Appendix below, I use 
the concept of Shapley value to demonstrate that bargaining with suppliers of 
complements leads to supracompetitive prices. 
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vigorous downstream competition prevents harm in the upstream market.263  This 

argument is invalid.  When “[c]ompetition between streaming services in the downstream 

market is vigorous,”264 competitive pressures in the downstream market give rise to a 

smaller markup of retail price over cost so that, for any given license fees set by 

publishers, there will be lower retail prices.  Hence, with highly competitive downstream 

markets, there can be incentives for record companies to charge higher upstream prices.  

In fact, the Judges in Web IV assessed arguments regarding the effect of downstream 

competition on upstream prices for the licensing by the record companies to interactive 

services and correctly concluded that “the impact of piracy and other downstream 

competitors (such as YouTube) does not serve to promote ‘effective competition’ in any 

of the relevant upstream markets, including the upstream market for sound recordings 

licensed for use by interactive subscription services.”265  Dr. Gans has presented no 

evidence to call this conclusion recently reached by the Judges into question. 

154. Although Dr. Gans characterizes the recording royalty rate secured by record 

labels from interactive services as having been reached in an effectively competitive, 

“free” market, it is unquestionably not.  Using such a rate as a benchmark without 

adjustment leads to inflated royalty rates.  In contrast, the rates of the 2012 Settlement are 

the result of an industry-wide agreement negotiated in the shadow of a statutory 

proceeding, and these rates promote the four 801(b)(1) statutory objectives. 

                                                 
263  Gans WDT, ¶ 13. 
264  Gans WDT, ¶ 13. 
265  Web IV Final Determination at 26343. 
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C. ADDIT IONAL FLAWS IN DR. GANS’S APPROACH 

155. According to Dr. Gans, his Shapley value analysis supports the conclusion that, 

“in the absence of compulsory licensing, we would expect the publishers to make the 

same profit in aggregate from this business as the labels.”266  Dr. Gans interprets this 

expectation to mean that publishers should earn the same profits as record companies 

currently earn.267  Even if one accepted his theoretical, Shapley value analysis, this claim 

would still be false for several reasons. 

1. Dr. Gans does not account for differences in risk bearing and 
investment contributions. 

156. One reason that one would not expect publishers to make the same profit in the 

aggregate from streaming as do record companies is that there are significant differences 

in the investments made and financial risks borne by publishers and record companies.  

As I explained in my direct testimony, music publishers spend relatively little to invest in 

the creation, marketing, and distribution of musical works.268  For example, in 2015, 

Universal Music Group (UMG Recorded Music), the music recording arm of Vivendi, 

invested 12 percent of its gross revenue in payments to artist and repertoire owners,269 

while Universal Music Publishing Group (UMPG), the music publishing arm of Vivendi, 

                                                 
266  Gans WDT, ¶ 75. 
267  Gans WDT, ¶ 76. 
268  Katz WDT, ¶ 96 (citing Rebuttal Testimony of Charles Ciongoli, In the Matter of Digital 

Performance Right in Sound Recordings and Ephemeral Recordings, Docket No. 2005-1 
CRB DTRA, September 2006, at 54 (“Universal Publishing spends little or nothing to 
create, market, promote, manufacture and distribute copyrighted musical works.”).) 

269  Vivendi 2015 Annual Report, available at https://www.vivendi.com/wp-
content/uploads/2016/03/20160331 Vivendi Annual Report Fiscal Year 2015.pdf, site 
visited February 6, 2017, at 187 and 222. 
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.270  Similarly, 

artist and repertoire costs represented 33 percent of Warner Music Group’s 2015 

revenues,271 while  

.272 

157. Were one to use a sound recording royalty rate as a benchmark for purposes of 

setting the rates at issue here, it would be necessary to make an adjustment to account for 

these differences.  Although Dr. Gans recognizes the need to adjust for certain cost 

differences, he makes no adjustment for differences in risk, although private parties 

would be expected to do so.  In doing so, Dr. Gans ignores the statutory objective of 

reflecting relative contributions. 

2. Dr. Gans ignores the implications of his analysis for the profits 
earned by streaming services. 

158. Dr. Gans ignores the implications of his approach for the profits earned by 

streaming services.  Under Dr. Gans’s assumptions, the equilibrium royalties should 

result in the streaming services’ earning positive profits.  Moreover, the prediction that 

streaming services should earn profits on average would hold even if Dr. Gans were to 

assume a different industry structure.  Yet, the analyst report on which Dr. Gans relies to 

quantify his Shapley value analysis states that,  

                                                 
270   

(UMPG00002118.xlsx).  
271  Warner Music Group Corp. 10-K for the Fiscal Year Ended September 30, 2015, 

available at http://investors.wmg.com/phoenix.zhtml?c=182480&p=irol-
sec&control selectgroup=Annual%20Filings, site visited February 10, 2016. 

272   
(WC00000829.xlsx). 
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273  The fact that interactive streaming services generally have yet to be 

profitable, and it is unclear that they will ever be profitable, suggests that surplus is not 

currently being equally split and that it would be necessary to lower current royalty rates 

in order to allow interactive streaming services to earn profits.  Thus, Dr. Gans’s Shapley 

value analysis suggests that royalty rates equal to or lower than those of the 2012 

Settlement are appropriate. 

159. One might argue that a focus on the current lack of streaming profits fails to 

account for the possibility of profits in the long run.  However, as I will now demonstrate, 

even accounting for the possibility of long-run profits, Dr. Gans’s approach implies that 

royalty rates equal to or lower than those of the 2012 Settlement are appropriate when 

publishers and streaming services are modeled as having equal bargaining power.  For 

example, consider a setting in which: (a) all publishers are treated as one bargaining 

party; (b) all streaming services are treated as a second bargaining party; and (c) the 

royalty payments made by streaming services to record companies are taken as given (as 

Dr. Gans does).  In this setting, the Shapley solution will coincide with the Nash 

Bargaining Solution and the gains from trade will be split equally between the two 

bargaining parties.   

160. Combined with projections from the same Goldman Sachs report upon which Dr. 

Gans relies, this Shapley value analysis supports the conclusion that an all-in royalty rate 

(i.e., the sum of mechanicals plus performance rights) for musical works of 10 percent is 
                                                 
273  Goldman Sachs Report at 66 (emphasis in original) (cited in Gans WDT, footnote 39). 
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record companies currently do.  However, it would be infeasible to raise all three parties’ 

profits up to the record companies’ level—there are simply not enough profits to go 

around.  Of course, this finding is not surprising given the inflation of record company 

profits due to the exercise of market power. 

3. Dr. Gans ignores the implications of what he claims is the 
art ificial suppression of musical works mechanical royalties. 

162. According to Dr. Gans, “[t]he compulsory licensing of musical works has 

depressed mechanical royalty rates in comparison to the non-compulsory licensing of 

sound recordings.”275  Dr. Gans admits that “[t]he statutory license shelters the services 

against exercise of market power by a copyright holder.”276  But he apparently sees this 

feature as a vice rather than virtue. 

163. As described in Section III.B.1.c) above, intuitively, if Copyright Owners were 

correct that publishers receive royalties that are too low, then it would follow that record 

companies receive royalties that are too high.  This effect arises because “depressing” 

musical works royalties will artificially inflate the pool of surplus divided between labels 

and services and, thus, lead record companies to realize a share of the total surplus that is 

artificially high. 

164. This point can be demonstrated formally through application of Dr. Gans’s 

bargaining framework.  Assume that there is one publisher, one record company, and one 

streaming service.  For expositional convenience, assume that that no party incurs any 

                                                 
275  Gans WDT, ¶ 9. 
276  Gans WDT, ¶ 16. 
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costs associated with streaming except that the streaming service considers the royalty 

payments to be a cost.  Given the latter assumption, the surplus to be divided among the 

bargaining parties equals the revenues that the service is able to generate.  Let R denote 

the revenues (equal to total profits) available to the three parties if they are able to reach 

an overall agreement.  Let FP, FR, and FS denote the profits that the respective parties 

would earn in the event that they are unable to reach an agreement that includes all three 

of them, and assume that  FP = FR = FS = 0.  In this situation, each party is said to have 

veto power—anyone party can refuse to agree and, thus, block the other two parties from 

achieving any surplus.  This formulation is consistent with Dr. Gans statement that sound 

recording rights and musical works rights are perfect complements.277  The parties are 

symmetrically positioned and, under Shapley bargaining in this situation, each party will 

receive R/3.  Hence, the record company and the publisher would each receive a royalty 

rate equal to 33 percent of service revenues. 

165. Now suppose that government intervention “artificially” holds the publisher’s 

royalty rate to 10 percent, but the service and the record company remain free to bargain.  

In this case, there are two parties bargaining over potential surplus of .9 × R, which is 

equal to the service’s revenues minus the 10 percent paid to the publisher.  Under 

Shapley bargaining, each of the parties will receive half of the surplus, or ½(.9 × R).  In 

other words, the record company will receive a royalty rate equal to 45 percent of service 

revenues. 

                                                 
277  Gans WDT, ¶ 14 (“sound recording rights and musical works rights for streaming are two 

sides of the same coin—one right cannot be delivered to listeners, or hold any value, 
absent the other right.”) and ¶ 23. 
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166. By Dr. Gans’s argument,  the publisher and record company would each receive 

45 percent of service revenues if both were able to engage in unconstrained negotiations 

with the service, for a total royalty of 90 percent.278  However, the Shapley value 

methodology on which Dr. Gans ostensibly relies implies that, under unconstrained 

bargaining, each would receive 33 percent, not 45 percent. 

167. The problem may actually be worse than the example above suggests.  To see 

why, suppose that there is one service, one publisher, and three record companies, each of 

which is “must have.”  Under these conditions, unconstrained bargaining among five 

parties with veto power will lead to an equal five-way split.  Hence, each of the three 

record companies would receive a 20-percent share.  If, instead, the publisher royalty rate 

was constrained to 10 percent, the remaining four parties would split the remaining 90 

percent of the revenues equally, so that the three record companies would jointly receive 

67.5 percent =.75 × .9 of revenues.  Hence, under these circumstances, Dr. Gans’s claim 

that that music publishers would be expected to earn the same profits as record 

companies as the result of bargaining would lead to the absurd conclusion that streaming 

services should pay royalties equal to 135 percent of their revenues in perpetuity, with the 

record companies and publishers each getting 67.5 percent of the revenues. 

168. Dr. Gans fails to account for the distortion that arises from his assumption that 

record companies’ revenues are constant.  Indeed, Dr. Gans asserts that it is impossible to 

                                                 
278  Gans WDT, ¶ 76 (“If publisher royalties were not subject to compulsory licensing but 

were determined in a free market consistent with outcomes of a Shapley cooperative 
game, publisher profits would equal label profits from interactive streaming.”). 
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make an appropriate adjustment.279  Given the possible magnitude of such effects, Dr. 

Gans’s statement amounts to an admission that his approach is incapable of yielding a 

reliable estimate of reasonable rates.  By contrast, the 2012 Settlement provides a reliable 

benchmark. 

169. It is important to state that I am making the above argument solely to demonstrate 

the inconsistency of Dr. Gans’s various claims.  I do not agree that mechanical royalty 

rates have, in fact, been suppressed below effectively competitive levels.  Indeed, as I 

discuss at length in my initial written testimony, it is my view the rates that publishers 

currently secure have not been so suppressed and, if anything, the current rates are above 

competitive levels, not below them.280  In addition to the evidence examined in my 

written direct testimony, I observe that Dr. Gans’s claim that royalty rates have been 

depressed by a failure to account for the higher value of new consumption patterns is 

incompatible with publisher behavior.  Specifically, Dr. Gans argues that the unbundling 

of albums made possible by permanent downloads and streaming has depressed weighted 

average per-track mechanical royalty rates because the unbundling has enable listeners to 

focus their consumption of more popular tracks.281  Intuitively, Dr. Gans is asserting that 

                                                 
279  Gans WDT, footnote 40, in which he discusses a parameter in an alternative model that 

would incorporate the effects on record companies’ revenues: 

This parameter is a quantitative measure of how the services would respond in 
their negotiations with labels if the mechanicals were higher, typically measured 
by a more detailed model of market conditions.  However, for this market I do 
not believe that there are reliable estimates of the demand, supply, and 
competitive conditions needed to implement the calculation – in other words, 
there is no reliable estimate of α - making such a calculation impossible. 

280  Katz WDT, §V. 
281  Gans WDT, § III.C. 
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royalties should now be higher because consumers are no longer forced to pay for tracks 

to which they do not want to listen.  However, Dr. Gans’s assertion that unbundling has 

rendered previous rates obsolete is incompatible with the music publishers’ recent 

decision to reach an agreement with record companies that covers unbundled permanent 

digital downloads and maintains the royalty rate of $0.091 per track.282 

4. Dr. Gans offers no basis for concluding that mechanical 
royalties should be increased instead of performance royalties. 

170. Copyright Owners have taken the view that the levels of mechanical royalties and 

performance royalties should be analyzed and determined separately from one another.283  

Dr. Gans’s Shapley value calculations are predicated on the assumption that any 

estimated shortfall in publisher revenues should be made up by increasing mechanical 

royalty payments rather than performance royalties.284  However, Dr. Gans provides no 

basis for his assertion that publisher profits should be raised by increasing mechanical 

royalty rates rather than increasing performance royalty rates.  And his Shapley value 

analysis provides no basis for making such a distinction. 

                                                 
282  In re Determination of Royalty Rates and Terms for Making and Distributing 

Phonorecords (Phonorecords III), Docket No. 16-CRB-0003-PR (2018-2022), Motion to 
Adopt Settlement Industry-wide, October 28, 2016. 

283  For example, when assessing the appropriate mechanical royalty rate, Dr. Eisenach holds 
fixed the performance royalty rate.  (See, e.g., Eisenach WDT, Table 14 and Table 18.)  
Similarly, Dr. Gans’s Shapley value approach holds fixed the performance royalty rate 
and assumes mechanical royalty rates would account for 100 percent of incremental 
publisher revenue.  (See, Gans WDT, Table 3.) 

284  Gans WDT, Table 3. 
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E. SUMMARY  

174. For the foregoing reasons, Dr. Gans’s analysis does not provide a reliable basis 

upon with to base musical works mechanical royalties.  The theoretical conclusions that 

Dr. Gans derives from his Shapley value model: rely on unrealistic assumptions about the 

nature of bargaining between services, music publishers, and record companies; use a 

benchmark—royalties paid by interactive services to record companies—that has been 

found to be distorted upward due to a  lack of effective competition and the exercise of 

market power by the record companies; and generates implications that reveal his model 

to be unreliable and internally inconsistent.  Moreover, Dr. Gans relies on inputs, 

including numbers derived from Dr. Eisenach’s analysis, that are themselves unreliable. 

V. DR. RYSMAN’S ANALYSIS  OF RATE LEVELS IS FUNDAMENTALLY 
FLAWED AND MISLEADING. 

175. In an attempt to justify the Copyright Owner’s proposal to raise royalty rates 

considerably above their current levels, Dr. Rysman argues that the interactive streaming 

industry has prospered and attracted entry during a period in which many services have 

paid effective mechanical royalty rates well above those proposed by Copyright 

Owners.293  As I explain below, there are numerous flaws with Dr. Rysman’s analysis of 

effective mechanical royalty rates that render his conclusions misleading and unreliable.  

Dr. Rysman also argues that the Copyright Owners’ royalty proposal achieves the 

801(b)(1) objectives.  As I discuss below, Dr. Rysman’s analysis of the extent to which 

Copyright Owners’ proposed royalty rates attain each of the 801(b)(1) objectives is 

                                                 
293  Rysman WDT, § V. 
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unsound.  Lastly, Dr. Rysman asserts that, even those services that would face royalty 

rate increases as a result of Copyright Owners’ fee proposal, would neither raise prices to 

consumers nor reduce expenditures on other inputs to service provision.294  As I discuss 

below, Dr. Rysman relies on an argument that is contrary to basic economic principles. 

A. DR. RYSMAN ’S CLAIMS REGARDING EFFECTIVE ROYALTY RATES ARE 

UNRELIABLE AND MISLEADING . 

176. Dr. Rysman calculates historical “effective per-play royalty rates” and argues that 

interactive services have been thriving while paying effective per-play mechanical 

royalty rates well above those proposed by Copyright Owners.295  There are numerous 

flaws with Dr. Rysman’s analysis of effective per-play mechanical royalty rates that 

render his conclusions misleading and unreliable. 296  A critical flaw is that many of the 

services on which he bases his conclusion “that there are numerous services that have 

paid effective per-play rates well above what Copyright Owners propose” are tiny and 

                                                 
294  Rysman WDT, ¶ 101, footnote omitted. 
295  Rysman WDT, ¶¶ 62-65. 
296  In addition to the errors that I discuss below, Dr. Rysman reports incorrect numbers in his 

written testimony that appear to be corrected in his backup materials. (Rysman WDT 
backup materials (NMPA00001670.xlsx).)  Dr. Rysman reports a 2014 per-play rate of 

 in Table 1 of his initial testimony, which is greater than NMPA’s 
proposed rate $0.0015.  However, Dr. Rysman’s backup materials reveal that  

 
 
 

.  Dr. Rysman reports  in 2014 in his initial 
testimony.  (Rysman WDT, Table 1.).  One of Dr. Rysman’s numbers for Tidal is also 
incorrect. Dr. Rysman uses a field called  

 
.  Dr. Rysman reports  for 

Tidal in 2015 in his initial testimony.  (Rysman WDT, Table 1.) 
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manifestly have not prospered.297  Dr. Rysman’s own analysis reveals that Amazon, 

Apple, Rhapsody, and Spotify all paid effective per-play mechanical rates below the per-

play prong of Copyright Owners’ proposal in 2015, the most recent year examined by Dr. 

Rysman.298  Moreover, Dr. Rysman does not appear to account for the fact that Copyright 

Owners’ proposal has a per-user prong, as well as a per-play prong.  When there are 

multiple prongs, the effective per-play rate may be higher than the rate specified in the 

per-play prong.  Dr. Rysman also does not account for the fact that Copyright Owners’ 

proposal contains a broader definition of compensable plays, which raises the effective 

per-play rate in comparison with the current statutory rates.299  Dr. Rysman also conducts 

a similar analysis with respect to effective per-user mechanical royalty rates, and this 

analysis is similarly misleading and unreliable.300 

177. It is useful to consider some of the flaws in Dr. Rysman’s analysis in more detail.  

First, Dr. Rysman’s Figure 7, which gives the appearance that  

                                                 
297  Rysman WDT, ¶ 63. 
298  Rysman WDT, Table 1. 
299  Dr. Rysman determines the “effective rate” by calculating the total mechanical royalty 

payments from a streaming service in a given year (regardless of whether that payment 
was driven by percentage-of-revenue fees, per-user fees, or varied by month) and then 
dividing this total payment by the number of streams for that service.  (Rysman WDT, ¶ 
62.)  Examination of the data underlying Dr. Rysman’s calculations indicates that these 
data exclude non-compensable plays (i.e., short plays known as skips).  Thus, the 
reported effective per-play rates are effective rates per compensable play.  For the reasons 
described in footnote 3 above, comparing current effective rates per compensable play 
with the Copyright Owners’ proposed $0.0015 per compensable play is invalid because 
skips are compensable plays under the Copyright Owner’s proposal.  As discussed in 
footnote 151 above, a more appropriate comparison would be between current effective 
compensable rates and $0.0018 per play = $0.0015 × 1.2.  

300  Rysman WDT, ¶ 66. 
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There is no basis for concluding that these  are consistent 

with a healthy streaming industry: the services paying these rates have been unsuccessful 

as indicated by their trivial streaming counts. 

178. Another problem with Dr. Rysman’s approach of focusing on individual services’ 

effective per-play rates is that these rates exhibit very substantial variation from service 

to service and from year to year.  The standard deviation of the per-play rates across all 

service-year observations (N = 109) that Dr. Rysman has analyzed in Figure 7 is $0.012, 

nearly eight times the magnitude of Copyright Owners’ proposal of $0.0015 per play.303  

In 2014 alone, the standard deviation across the services considered by Dr. Rysman (N = 

31) was $0.022, or about 14.5 times the magnitude of Copyright Owners’ proposed per-

play rate.304  Simply put, all Dr. Rysman’s analysis demonstrates is that, when one 

considers niche as well as mainstream services, the effective per-play rates paid by 

different services vary tremendously. 

179. A more meaningful approach to examining the effective per-play rates in the 

industry is to calculate the overall weighted average per-play rate that has been paid by 

all interactive services.  Doing so better reflects the rates paid by the services that account 

for the vast majority of streams.  Figure 4 below reports the weighted-average musical 

works mechanical royalty rates for advertising-supported and subscription-based 

services, and it reveals that Copyright Owners’ proposal of $0.0015 per play is  

                                                 
303  Rysman WDT backup materials (NMPA00001670.xlsx). 
304  The standard deviation is $0.0014 in 2012, $0.0021 in 2013, and $0.0051 in 2015. 
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.305  

For example, Copyright Owners’ proposal of $0.0015 per play is  

 the 2015 average per-play musical works mechanical rate of .306  It should 

also be recalled that this comparison very likely understates the true degree to which 

Copyright Owners’ proposal would raise royalty rates because that proposal has a 

greater-of structure and expands the scope of what is considered to be a compensable 

play. 

                                                 
305  Dr. Rysman omits the effective per-play rates for 2016 from Table 1 of his written direct 

testimony.  Where data are available in Dr. Rysman’s backup materials, I have calculated 
the per-play rates for 2016.  Gans WDT, Table 6 presents the same 2016 effective per-
play rates.  The  

 Copyright Owners’ proposal of $0.0015 per play.   
  

 2016 per-play rate is based on the first half of 2016.  (Rysman WDT backup 
materials; NMPA00001670.xlsx.)   effective per play rate in 2016 is  

 Copyright Owners’ proposed rate.   2016 
per-play rate is based on the first half of 2016.  (Rysman WDT backup materials; 
NMPA00001670.xlsx.)  And  per-play rate is  

.  2016 per-play rate is based on the first four months of 
2016.  (Rysman WDT backup materials; NMPA00001670.xlsx.) 

306  This calculation is based services analyzed by Dr. Rysman in his written direct testimony 
plus advertising-supported and trial services.  (Rysman WDT backup materials; 
NMPA00001670.)  The numbers reported in the text differ slightly from those reported in 
footnote 3 above, which relies on the data that Dr. Eisenach uses. 
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Figure 4: Weighted average historical per-play mechanical royalties based on Dr. 
Rysman’s data [RESTRICTED] 

180. Still another problem with Dr. Rysman’s methodology for calculating effective 

per-play rates is that it is based on disequilibrium outcomes.  Specifically, he uses 

numbers of streams per subscriber that do not reflect industry trends.  Dr. Rysman 

himself observes that  
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.307  He also observes that  tend to pay higher 

rates.308 

181. Figure 4 above demonstrates that the weighted-average, effective per-play rate  

.  The stream-weighted average per-play mechanical rate  

 between 2012 and 2015.  Incorporating time trends, as Dr. Eisenach does in 

his analysis of Pandora’s agreements with record companies, would lead to the 

conclusion that the rates should be  Copyright Owners’ proposal. 

182. Lastly, and closely related, Dr. Rysman ignores his own claims that streaming 

services are “deferring profits” and even losing money now because they are investing in 

the prospect of earning profits in the future.309  Thus, by Dr. Rysman’s own argument, the 

fact that some interactive streaming services may have operated in the past while paying 

effective per-play rates above Copyright Owners’ proposed rate does not imply that 

streaming services could ever earn profits if they had to pay the proposed rate in the 

future.  In fact, even though it has paid effective per-play rates below Copyright Owners’ 

proposed rate, Spotify has failed to earn a profit to date.  Dr. Rysman provides no 

evidence that it would ever be profitable for Spotify or any other interactive streaming 

service to pay Copyright Owners’ proposed rates.310 

                                                 
307  See, e.g., Rysman WDT, ¶ 66  

 
308  Rysman WDT, ¶ 64. 
309  Rysman WDT, § III. 
310  Dr. Rysman focuses on Rhapsody.  (Rysman WDT, ¶ 65.)  He also emphasizes that 

Rhapsody is a long-established service.  (Rysman WDT, ¶ 65.)  However, Rhapsody was 
unprofitable between 2012 and 2015, and it incurred net losses of $12.2 million in 2012, 
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B. DR. RYSMAN’S ANALYSIS OF THE 801(B)(1) OBJECTIVES IS FLAWED  

183. Dr. Rysman argues that Copyright Owners’ royalty proposal achieves the 

801(b)(1) objectives.  As I discuss below, Dr. Rysman’s analysis of each of the extent to 

which Copyright Owners’ proposed royalty rates attain the 801(b)(1) objectives is 

unsound.  

1. Maximize Availability: Dr. Rysman’s analysis of investment 
effects is biased and unfounded. 

184. Dr. Rysman takes the position that higher royalty rates will always induce 

songwriters to create a greater number of more appealing songs and that lowering the 

royalty rate will fail to maximize availability.311  At the same time, he claims that “[a]s 

long as some services are making these investments [in providing interactive streaming 

services], consumers are well served.”312  This claim has no basis in sound economics.   

185. Dr. Rysman ignores the widely recognized benefits of competition as well as the 

consumer benefits of variety that arise from the differentiation among interactive music 

streaming services.  Economists and public policy makers have long recognized that 

competition delivers benefits to consumers in the form of lower, cost-based prices, 

                                                                                                                                                 
$14.7 million in 2013, $21.3 million in 2014, and $35.5 million in 2015. (RealNetworks, 
Inc. Form 10-K for the Period Ending December 31, 2015, filed February 29, 2016 , 
available at http://investor.realnetworks.com/secfiling.cfm?filingID=1046327-16-
72&CIK=1046327, site visited December 27, 2016;  RealNetworks, Inc. Form 10-K for 
the Period Ending December 31, 2012 , filed March 18, 2013, available at 
http://investor.realnetworks.com/secfiling.cfm?filingID=1046327-13-8&CIK=1046327, 
site visited December 27, 2016.) 

311  Rysman WDT, ¶ 69. 
312  Rysman WDT, ¶ 70. 
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greater innovation and variety, and/or improved product and service quality.313  It is also 

widely recognized that innovation competition and dynamic efficiency make especially 

important contributions to consumer welfare.  Competition among interactive streaming 

services has led to many innovations’ being brought to market.314 

186. More broadly, there are important dimensions of differentiation among various 

interactive services, and a given consumer may strongly prefer one service over the 

other.315  For example one industry commentator notes that “while Spotify relies on its 

intelligent music recommendation and discovery as a draw and Apple pushes people 

toward its service with major album exclusives, Amazon is touting Music Unlimited’s 

tight integration with its Echo devices and Alexa voice assistant as the real differentiator 

here.”316  Tidal, having a strong connection with certain artists, allows subscribers early 

                                                 
313  Robert B. Ekelund, Jr. and Robert D. Tollison (1997), Microeconomics: Private Markets 

and Public Choice (5th ed.), Boston: Pearson/Addison Wesley, at 97 (“Economic 
efficiency means that, under competitive conditions, the net value of society’s scarce 
resources is maximized…a competitive market creates a maximum of net social value.”); 
U. S. Federal Trade Commission, Guide to Antitrust Laws, available at 
http://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws, site visited 
January 27, 2017 (“Aggressive competition among sellers in an open marketplace gives 
consumers — both individuals and businesses — the benefits of lower prices, higher 
quality products and services, more choices, and greater innovation.”); National Society 
of Prof. Engineers v. United States, 435 U.S. 679 (1978) at 695 (“The assumption that 
competition is the best method of allocating resources in a free market recognizes that all 
elements of a bargain -- quality, service, safety, and durability -- and not just the 
immediate cost, are favorably affected by the free opportunity to select among alternative 
offers.”). 

314  Katz WDT, ¶ 38. 
315  As Dr. Eisenach states, interactive streaming services “are differentiated by the size of 

the music library available to the users, the types of additional service options available, 
and other features.”  (Eisenach WDT, ¶ 49.) 

316  Dan Seifert, “Amazon’s full on-demand streaming music service launches today,” The 
Verge, October 12, 2016, available at 
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access to buy concert tickets and also has exclusive rights to various albums when they 

are first released.317  Slacker differentiates itself from other interactive services by 

providing news updates as well as ESPN radio.318  These benefits from innovation and 

product differentiation would be lost—and consumers would not be well served—if 

higher royalty rates drove most services from the marketplace. 

187. Although Dr. Rysman asserts that the principal mechanism by which royalty rates 

affect availability is through influence on songwriters’ and publishers’ economic 

incentives, economics clearly identifies a tradeoff  between incentives for content 

creation and incentives for investment in distribution: there is a range of rates over which 

a higher royalty rate tends to increase the former, while reducing the latter.  Changes in 

the amount of music consumption provide the best practical index of the net effect of 

these two opposing forces on the resulting availability of creative works.  This is so 

because changes in consumption levels bake in consumers’ weighting of changes in 

composition quality, distribution quality, and performance quality. 

                                                                                                                                                 
http://www.theverge.com/2016/10/12/13244158/amazon-music-unlimited-launch-echo-
availability-price, site visited December 16, 2016.  

317  Other ways in which Tidal differentiates itself from other interactive services include the 
app’s ability to play music videos and live-stream concerts, along with its superior audio 
quality.  (Xiomara Blanco, “Spotify vs. Tidal: 4 reasons I now prefer Jay-Z’s music 
streaming service,” July 18, 2016, available at https://www.cnet.com/news/spotify-vs-
tidal/, site visited December 17, 2016.) 

318  See, Himanshu Goenka, “Music Streaming Service Comparison: Amazon, Apple, 
Pandora, Slacker Radio, Spotify,” International Business Times, October 30, 2016, 
available at http://www.ibtimes.com/music-streaming-service-comparison-amazon-
apple-pandora-slacker-radio-spotify-2439160, site visited December 17, 2016. 

 See also, Expert Report of Glenn Hubbard, November 1, 2016, ¶ 2.17 (“Interactive 
streaming products continue to see further differentiation via unique features and 
customized pricing. Points of differentiation include sound quality, on-demand flexibility, 
and portability.”).  
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188. The evidence in this regard is clear.  There is widespread agreement that 

streaming has increased overall paid music consumption.319  In other words, the current 

rate levels have promoted increasing availability. 

2. Afford Fair Return/Fair Income 

189. Dr. Rysman interprets “a fair rate of return to mean that when a copyright is used 

more intensively, the copyright owners should see increased returns.”320 He then asserts 

that this interpretation of fairness points to the use of per-play and per-user rates. 

190. There are several deficiencies with this argument, many of which I already 

address in Section II.  In particular, enhanced usage can be expected to lead to greater 

customer willingness to pay for streaming services and, ultimately, higher revenues, 

which translates into greater compensation for Copyright Owners.  Indeed, as I explain in 

Section VI.B below, overall royalty revenues from streaming services have been 

increasing substantially as demand for streaming services has shifted outward.  In 

addition, it is my understanding that, conditional on the overall size of the royalty pool, 

payments are made proportional to consumption of each musical work.  It follows that 

musical works with a greater number of plays will earn relatively more compensation 

under any structure for determining the overall pool. 

                                                 
319  Katz WDT, ¶¶ 62, 87.  Dr. Eisenach spends considerable time explaining that “overall 

music consumption has never been higher,” “music consumption is expanding,” “music 
streaming is gaining traction in all age groups,” “brand awareness for interactive music 
streaming services is high,” and “in recent years interactive streaming has increased 
substantially.”  (Eisenach WDT, ¶¶ 54-62.)  See also, Goldman Sachs Report at 4. 

320  Rysman WDT, ¶ 73. 
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3. Reflect Relative Roles: Dr. Rysman’s Analogy to Netflix is 
Inapt 

191. In discussing the third statutory objective, Dr. Rysman notes that prices that 

emerge in a “free and well-functioning market” are likely to reflect the relative 

contributions of the negotiating parties.321  If by “well-functioning” Dr. Rysman means an 

effectively competitive market, then I agree with his statement.  (If, however, Dr. 

Rysman would consider markets in which prices are significantly distorted by the 

exercise of market power to be well-functioning, then I would not.)  Dr. Rysman then 

goes on to observe that the content costs of Netflix have increased, and he concludes that 

this fact demonstrates that, while content providers were willing to provide their content 

at low cost in the early days of video streaming, now that video streaming has matured, 

the content providers are no longer willing to do so.322  Based on this single example, Dr. 

Rysman concludes that he “would expect content providers in the interactive streaming 

space to also raise prices to services if this market operated as an efficient free market.”323   

192. This analogy, however, is entirely misplaced.  Based on my experience analyzing 

the video creation and distribution sector, the increase in Netflix’s costs had little or 

nothing to do with a shift from Netflix’s being a new, uncertain service to an established 

one (as Dr. Rysman appears to suggest).  Rather, it was due to a change in the service 

offering (now one that includes significant amounts of exclusive content) and a 

                                                 
321  Rysman WDT, ¶ 84.  
322  Rysman WDT, ¶¶ 87-88. 
323  Rysman WDT, ¶ 88. 
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dramatically changed competitive landscape.324  In short, Dr. Rysman’s analogy to 

Netflix in no way supports his claim that interactive services should now pay higher 

mechanical royalty rates as a result of a shift from streaming being a new emerging 

industry to one that has become established. 

4. Minimize Disruptive Impact 

193. Copyright Owners have proposed a mechanical rate equal to the greater of 

$0.0015 per play and $1.06 per user.325  As noted in the Introduction above, if it were 

enacted, this proposal would  the royalty rates paid by interactive services 

for mechanical licenses from their current level.326  Economic principles clearly indicate 

that such an increase in marginal cost would both reduce streaming industry profits and 

be passed on to consumers in the form of higher prices or reduced quality levels (see 

Section C above).  Dr. Rysman undertakes no analysis of the impact of such a price 

increase on the demand for streaming services or for music in general.  He offers no valid 

                                                 
324  See, e.g., Demitrios Kalogeropoulos, “It'll Cost Netflix Inc. $8 Billion to Run Its Service 

in 2017,” The Motley Fool, January 31, 2017, available at 
https://www.fool.com/investing/2017/01/31/itll-cost-netflix-inc-8-billion-to-run-its-
service.aspx, site visited February 9, 2017. 

325  Copyright Owners’ Proposed Rates and Terms at B-6. 
326  The current effective rate is  per compensable play.  (Calculated from Eisenach 

WDT, Table 10 and accompanying backup.)  As also described in the Introduction 
(footnote 3  above): (a) Copyright Owners propose a greater-of structure, so that the 
effective per-play rate under their proposal may exceed $0.0015; the average effective 
per-play rate has been trending downward and, thus, would be less than  in the 
future; and (c) the  per-play rate applies to a smaller percentage of plays than 
would the $0.0015 per-play rate because Copyright Owners’ proposal would expand the 
scope of compensable plays to include all plays, in contrast to many current direct 
agreements that exclude short plays known as “skips” (e.g., plays less than 30 seconds in 
length). 
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basis to assert that  the existing mechanical royalty rates would not disrupt the 

viability of the streaming services, which are not currently making a profit.  

194. Instead, Dr. Rysman asserts that, in his opinion, “the Copyright Owners’ rate 

proposal will not be disruptive and will hardly be noticed within such a dynamic 

industry.”327  He further asserts that the proposed rates will not lead to market disruption 

because services can enhance revenue (e.g., by raising rates to subscribers) or reduce 

costs.328  However, economic principles clearly indicate that neither action would fully 

offset the loss of profits and that both types of action would harm consumers directly 

(e.g., by raising prices and/or lowering the quality of existing services).  Moreover 

consumers would be harmed by the loss of profits if it caused existing services to exit the 

industry or deterred new services from entering the industry. 

195. Dr. Rysman speculates that “the current mechanical royalty structure may have 

been disruptions [sic] to the publishing and songwriting industry.” 329  However, he 

presents no evidence to support this speculation.330  Moreover, as I explain in the next 

section, the music industry is performing well under the current rates (despite the current 

absence of streaming profits) and there is therefore no basis to undertake a massive 

                                                 
327  Rysman WDT, ¶ 92. 
328  Rysman WDT, § VI.D. 
329  Rysman WDT, ¶ 110. 
330  Instead of providing any data or meaningful economic analysis, Dr. Rysman observes 

that there has been substitution among formats and he does not see any reason to doubt 
the “perception” among rights holders that there has been industry disruption.  (Id., § 
VI.D.2.) 

PUBLICPUBLIC VERSION



  
 
 

143 

 

change to the current rate levels and structure, particularly a change that would impose 

further costs on services that have yet to earn a profit. 

C. DR. RYSMAN ’S CLAIMS REGARDING “ COST ABSORPTION”  CONTRADICT 

FUNDAMENTA L ECONOMIC PRINCIPLES . 

196. Dr. Rysman claims that, because “the services are not yet in the profit-seeking 

phase of their development… a reasonable response to increased production costs would 

be for services to simply absorb the costs at this time without passing them through to 

consumers or offsetting expense reductions elsewhere.”331 His claim is contrary to basic 

economic principles.332 

197. This point can be seen by applying the model in a paper of mine that Dr. Rysman 

himself has cited in prior testimony before the Copyright Royalty Board.333  In that paper, 

Carl Shapiro and I examine a two-period model in which firms compete in a market 

subject to network effects.  Because of the network effects—under which a firm’s 

product becomes more valuable to any given consumer the greater the number of other 

consumers using that product—an increase in first-period sales tends to raise second-

period profits.  Thus, firms have incentives to invest in first-period output which serves as 

                                                 
331  Rysman WDT, ¶ 101, footnote omitted. 
332  Dr. Rysman’s error appears to be that he confuses a firm’s decision to sacrifice short-run 

profits in order to maximize the net present value of long-run profits with a decision to 
abandon the objective of profit maximization. 

333  Michael L. Katz and Carl Shapiro (1986) “Technology Adoption in the Presence of 
Network Externalities,” Journal of Political Economy, 94(4): 822-841, as cited in In re 
Determination of Royalty Rates and Terms for Ephemeral Recording and Digital 
Performance of Sound Recordings (WEB IV), Docket No. 14-CRB-0001-WR (2016-
2020), Testimony of Marc Rysman, Ph.D., February 23, 2015, SX Ex. 094-RR, footnote 
9 (hereinafter Katz and Shapiro (1986).).   
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an installed base that boosts second-period profits.  We show that, as a result, a firm may 

go so far as to set its first-period price below its first-period marginal cost in order to 

increase its installed base.334  However, even in that situation, an increase in firms’ first-

period costs will lead to higher equilibrium prices in the first period—a result that is 

directly contrary to Dr. Rysman’s assertion.335  Dr. Rysman has provided no explanation 

for why an otherwise economically rational interactive service would choose to ignore an 

increase in its costs rather than adjust its behavior to maximize the expected net present 

value of its profits.  

198. More generally, most economic models predict positive pass-through such that an 

increase in a firm’s marginal costs can be expected to cause the firm to raise prices.336  

These “price” increases can take the form of increased nominal prices or decreased 

product quality.  Although the pass-through rate can vary depending on a variety of 

factors, the rate is always greater than zero except in extreme cases.337  I am unaware of 

any sound evidence that interactive streaming is one of these extreme cases, and Dr. 

Rysman does not provide any.  Moreover, Copyright Owners’ proposal would raise the 

                                                 
334  Katz and Shapiro (1986) at 825, 834, and 837. 
335  Katz and Shapiro (1986) at 837 (see, in particular, equations (15) and (16) and the 

surrounding discussion).  In oligopolistic markets, such as the one modeled in Katz and 
Shapiro (1986), a supplier’s equilibrium price in each period is typically an increasing 
function of both its marginal cost and the marginal costs of its rivals. 

336  See, e.g., Jeremy I. Bulow and Paul Pfleiderer (1983) “A Note on the Effect of Cost 
Changes on Prices,” Journal of Political Economy, 91(1): 182-185. 

337  For example, in the textbook model of perfect competition, a firm that faces a perfectly 
elastic demand curve generally will not change its price in response to a change that 
increases the costs solely of that firm.  One exception is that, if the cost increase results in 
the firm’s having average variable costs greater than the price, then the firm will be 
unprofitable and cease operations, which could be considered equivalent to a price 
increase. 
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marginal costs of all services, further reducing the likelihood that the services would find 

it profit-maximizing to pass through none of the proposed cost increases.338  Indeed Dr. 

Rysman explains this logic in his testimony:339 

With regard to paid subscription platforms, the industry as a whole could 
increase the rates charged to consumers in order to generate more revenue 
per subscriber.  A change in market-wide royalty rates such as this would 
affect all participants in a similar way.  Collectively the services could 
pass through the rate change to consumers without affecting their price 
points relative to each other. [Footnotes omitted.] 

VI. THE 2012 SETTLEMENT IS THE BEST AVAILABLE BENCHMARK 

199. In my initial testimony, I concluded that the 2012 Settlement is an excellent 

benchmark for rate-setting in the present proceeding.  I reached this conclusion based on 

several facts, including: it involved similar (and, in some cases, the same) parties 

negotiating over an identical set of rights; an examination of how the industry has 

changed since the agreement was reached demonstrates that it is not an outdated 

benchmark and that the industry is performing well; and the settlement was negotiated in 

the shadow of an 801(b)(1) rate-setting proceeding and there do not appear to have been 

any asymmetries in market power or bargaining positions that would have distorted the 

outcome in favor of interactive streaming services. 

                                                 
338  For example, as discussed in the previous footnote, a single supplier in a perfectly 

competitive market will not pass its cost increase through to consumers when it is the 
only firm to suffer a cost increase.  It cannot raise its price because it would lose all of its 
sales to other firms, which continue to charge the original equilibrium price.  However, 
an industry-wide cost increase will generally lead to a higher equilibrium price in a 
perfectly competitive market because all firms will raise their prices together. 

339  Rysman WDT, ¶ 94. 
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200. Drs. Eisenach and Gans make two related arguments in an attempt to avoid 

confronting the implications of the success of the 2012 Settlement, which is that the 2012 

Settlement provides the best available benchmark and that, at a minimum, the status quo 

has to be taken into account in assessing disruption:  

• Temporary Concessions to “Jump Start” Streaming.  Both Drs. Eisenach and 

Gans assert that the negotiated rates negotiated in previous settlements were 

always intended to be transitory efforts to promote nascent streaming business 

models.340 

• Intended lack of precedence.  According to Dr. Gans, “participants expressly 

stated that the rates and terms should not be precedential, and that new rate 

proceedings should look at the matter de novo.”341 

201. By focusing solely on the parties’ intentions—rather than also considering the 

effects of the parties’ actions—Drs. Eisenach and Gans miss the fact that, whatever the 

intentions of the parties to the 2012 Settlement, subject to minor modification and 

                                                 
340  Eisenach WDT, ¶ 19, footnote omitted citing  Luiz Augusto Buff & Nicholas Spanos, 

New Five-Year Standards for Mechanical Licenses, 7 Berklee College Music Business 
Journal 14, 14 (July 2012), available at http://www.thembj.org/2012/07/a-bundle-of-
mechanicals/, site visited 31 December 31, 2016 (“the parties agreed to set up various 
discounted rate structures, many customized to specific envisioned business models, in an 
acknowledged effort to ‘jump-start’ these novel music business models.”); Gans WDT, ¶ 
56 ( the participants in the Phonorecords I and II proceedings “envisioned [the prevailing 
rate structures] to have a very specific and time-limited application”);  Gans WDT, ¶ 57 
(the rate structures were “intended to boost a handful of proposed business models to see 
whether any would catch on.”). 

341  Gans WDT, ¶ 55, citing Final Determination of Rates and Terms, In the Matter of 
Mechanical and Digital Phonorecord Delivery Rate Determination Proceeding, Docket 
No. 2006-3 CRB DPRA, Copyright Royalty Board. January 26, 2009, at 4536 (“In any 
future proceedings under 17 U.S.C. 115(c)(3)(C) and (D), the royalty rates payable for a 
compulsory license shall be established de novo.”).   
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possible downward adjustment, its rate structure and levels satisfy the 801(b)(1) statutory 

objectives and are reasonable.  From the perspective of economics, this fact is relevant 

even if one is undertaking a de novo determination of statutory rate structure and 

levels.342  Stated another way, from the perspective of economics, the issue is not whether 

the 2012 Settlement serves as a “precedent.”343  Rather, the question is what we learn 

from observing industry performance under the current terms of the statutory royalty 

scheme, which are based on that settlement.344 

202. Other economic experts and I addressed this question in our written direct 

testimony, where we concluded that the statutory rate system is generally working well to 

meet the statutory objectives.345  As I demonstrate in the remainder of the present section, 

the claims of Drs. Rysman and Eisenach to the contrary are unfounded.  Specifically, I 

show that: Drs. Eisenach and Rysman draw unsound conclusions from entry by 

interactive streaming services; Dr. Eisenach’s assertion that streaming has limited royalty 

payments is misleading; and Dr. Rysman’s assertion that falling effective per-play rates 

represent a “fundamental problem in the market” is not supported by sound economics. 

                                                 
342  To the extent that Dr. Gans is making a legal—rather than economic—argument, I leave 

it to others to address his claims. 
343  Indeed, from the perspective of economics, the fact that the 2012 Settlement was not 

viewed as precedential might even be a virtue because it was not subject to a forward-
shadow effect. 

344  It is notable in this regard that Drs. Eisenach and Rysman refer to measures of industry 
performance under the terms of the 2012 Settlement to argue in favor of their 
conclusions.  Although we disagree on the lessons one should draw from the data, we all 
appear to agree that the data are relevant to the determination of reasonable rate levels 
and structure. 

345  Katz WDT, § III.D.  See also Expert Witness Statement of Gregory Leonard, November 
1, 2016, §§ VI-IX; Written Direct Testimony of Leslie Marx, October 31, 2016, § X. 

PUBLICPUBLIC VERSION



  
 
 

148 

 

A. DRS. EISENACH AND RYSMAN DRAW UNSOUND CONCLUSIONS FROM 

ENTRY BY IN TERACTIVE STREAMING SERVICES . 

203. Drs. Eisenach and Rysman point to entry of new interactive streaming services as 

indicative of the health of the streaming industry and, implicitly, as support for their 

claim that mechanical royalty rates should be substantially higher than present levels.  

For example, Dr. Eisenach claims that “the rapid pace of entry into the interactive 

streaming business suggests that, under current royalty structures, interactive streaming is 

generating economic profits.”346  Similarly, Dr. Rysman asserts that “[a]nother indication 

of the strong prospects for the future of the streaming industry is the market entry of three 

of the most successful and high profile companies in the world—Alphabet (Google), 

Amazon, and Apple.”347  As I will now discuss, there are important flaws in Drs. 

Eisenach’s and Rysman’s reasoning. 

204. As an initial matter, each one presents only half of the story: they examine service 

entry but do not analyze exit.  As I noted in my written direct testimony, many interactive 

streaming services have exited from the marketplace.348  Rdio filed for bankruptcy in 

November 2015; Pandora purchased the company for its engineers and core 

technology.349  After not being able to find a buyer, Rara was shut down in 2015.350  

                                                 
346  Eisenach WDT, ¶ 8.  See also, id. ¶ 51 and Table 2. 
347  Rysman WDT, ¶ 107. 
348  Katz WDT, ¶ 65. 
349  Andrew Flanagan, “Rdio's Bankruptcy: Inside a Failing Music Streaming Service,” 

Billboard, September 26, 2015, available at 
http://www.billboard.com/articles/business/7519014/rdio-bankruptcy-story-how-
ithappened-failing-streaming-service, site visited December 16, 2016. 

350  Tim Ingham, “Rara Will Be Shut Or Sold as CEO Jez Bell Exits,” MusicBusiness 
Worldwide, March 13, 2015, available at http://www.musicbusinessworldwide.com/rara-
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Beatport announced its shutdown in May 2016.351  MOG was purchased by Beats in 2012 

and shut down in 2014.352  Muve was purchased by Deezer and subsequently shut down 

in February 2015.353  Music Unlimited was shut down by Sony in March 2015.354  Beats 

Music was shut down by Apple in November 2015 after acquiring it 18 months earlier.355  

Numerous other services were acquired or exited in 2015, including Aurous, Bop.fm, 

Boomio, Zune, WiMP, Soundtracking, ShareBeast, and Tapely.356  Moreover, there is no 

reason to expect that exit is only a thing of the past.  Indeed, elsewhere in his report Dr. 

Rysman states that, “given the intense and growing level of competition in the interactive 

                                                                                                                                                 
must-be-sold-or-closed-as-ceo-exits/, site visited December 16, 2016; and Kimberly Alt, 
“Best Streaming Music Service: Spotify vs Rhapsody vs Pandora vs Google Music vs 
Rdio vs Beats vs Napster,” SafeSmartLiving, November 30, 2016, available at 
http://www.safesmartliving.com/spotify-vs-rhapsody-vs-pandora-vs-google-music-vs-
rdio-vs-mog/, site visited December 17, 2016. 

351  Alexander Bouten, “An Update on Beatport Services,” Festivalling, May 11, 2016, 
available at http://www.festivalling.com/uncategorized/update-beatport-services/, site 
visited February 10, 2017. 

352  Dante D’Orazio, “MOG streaming music service shut down,” The Verge, June 1, 2014, 
available at http://www.theverge.com/2014/6/1/5770370/mog-streaming-music-service-
shut-down, site visited December 17, 2016. 

353  Mike Dano, “AT&T’s Cricket to replace Muve Music with Deezer; will finish CDMA 
shutdown Sept. 15,” Fierce Wireless, January 8, 2015, available at 
http://www.fiercewireless.com/wireless/at-t-s-cricket-to-replace-muve-music-deezer-
will-finish-cdma-shutdown-sept-15, site visited December 17, 2016. 

354  Hannah Karp, “Sony Bails Out of Music Streaming,” The Wall Street Journal, January 
29, 2015, available at http://www.wsj.com/articles/sony-bails-out-of-music-streaming-
1422481528, site visited December 17, 2016. 

355  Abigail Tracy, “Apple Is Shutting Down Beats Music on November 30,” Forbes, 
November 13, 2015, available at 
http://www.forbes.com/sites/abigailtracy/2015/11/13/apple-beats-music-headphones-
shutting-down-dr-dre/#d91d970558f7, site visited December 16, 2016.  

356          Glenn Peoples, “In Memoriam: The Music Services, Brands, and Companies That Left 
Us In 2015,” Billboard, January 4, 2016, available at 
http://www.billboard.com/articles/business/6828956/in-memoriam-music-companies-
2015-obit, site visited January 3, 2017. 
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streaming market, it is likely enough that many of the services we see in the market today 

will fail.” 357  The observed pattern of entry and exit is fully consistent with interactive 

streaming services’ earning competitive rates of return on average over the long run.  

Stated another way, examination of the full picture reveals that the existence of recent 

entry does not imply that interactive streaming is generating economic profits. 

205. Another flaw in Drs. Eisenach’s and Rysman’s reasoning is that several of these 

services—including Alphabet, Amazon, and Apple, which Dr. Rysman singles out for 

attention—are not offered by pure-play streaming companies.  This fact is relevant 

because it is difficult to assess the relevant financial health of the streaming portion of the 

business.  Indeed, Dr. Rysman makes this point elsewhere in his written direct 

testimony.358 

206. Moreover, pure-play interactive services generally have been unprofitable to 

date.359  And, in particular,  many of the pure-play streaming services in Dr. Eisenach 

Table 2—in which he lists “select entrants into interactive streaming”—have not been 

profitable: 

                                                 
357  Rysman WDT, ¶ 49, internal footnote omitted. 
358  Rysman WDT, ¶ 29 (“The entry of Apple, Amazon, and Google into music streaming 

appears to be part of competition between their entire ‘eco-systems,’ rather than just a 
decision related to music alone.” (footnote omitted)).   

359  Katz WDT, § III.D. 
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• As I noted in my initial testimony, Spotify lost $192 million (€173 million) in 

2015 and has lost money every year since 2010, with total 2010-2015 losses 

amounting to $697 million (€554 million).360 

• Rhapsody incurred net losses of $12.2 million in 2012, $14.7 million in 2013, 

$21.3 million in 2014, and $35.5 million in 2015.361 

• Pandora lost over $27 million during the 11 months ending 2013, $30 million in 

2014, and nearly $170 million in 2015.362 

• Tidal lost $28 million in 2015, more than double its losses in 2014.363  One 

industry observer explained that:364 

Tidal claims to be paying the vast majority of its revenue — and 
five times the amount per play as Spotify — back to artists and 
labels in the form of royalties. That sounds generous and 

                                                 
360  Katz WDT, ¶ 65 (citing Tim Ingham, “Spotify Revenues Topped $2BN Last Year as 

Losses Hit $194M,” musicbusinessworldwide.com, May 23, 2016, available at 
http://www.musicbusinessworldwide.com/spotify-revenues-topped-2bn-last-year-
aslosses-hit-194m/, sited visited October 3, 2016. See also SPOTCRB0005864.)  

361  RealNetworks, Inc. Form 10-K for the Period Ending December 31, 2015, filed February 
29, 2016 , available at http://investor.realnetworks.com/secfiling.cfm?filingID=1046327-
16-72&CIK=1046327, site visited December 27, 2016;  RealNetworks, Inc. Form 10-K 
for the Period Ending December 31, 2012, filed March 18, 2013, available at 
http://investor.realnetworks.com/secfiling.cfm?filingID=1046327-13-8&CIK=1046327, 
site visited December 27, 2016. 

362  Pandora Media Inc. 2016 Annual Report at 68, available at 
http://investor.pandora.com/Cache/1001215554.PDF?O=PDF&T=&Y=&D=&FID=1001
215554&iid=4247784, site visited December 30, 2016.  

363  Colin Stutz, “Tidal Posts $28M Net Loss in 2015, More Than Double From Year 
Before,” Billboard, September 13, 2016, available at 
http://www.billboard.com/articles/news/7510245/tidal-posts-28-million-net-loss-2015-
jay-z, site visited December 30, 2016. 

364  Parker Hall, “10 Reasons Tidal Is So Doomed, Not Even Jay-Z Can Save It,” Digital 
Trends, May 19, 2016, available at http://www.digitaltrends.com/music/why-tidal-is-
doomed-to-fail/, site visited December 16, 2016. 
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progressive, until one realizes that larger music services don’t pay 
more because they simply can’t afford to.” 

• SoundCloud lost $44 million (€39 million) in 2014 and $52 million (€51.2 

million)  in 2015.365 

• Deezer lost nearly $32 million (€27.2 million) in 2014.366 

207. As Dr. Rysman explained, a firm may well be losing money at current royalty 

rates but entering and/or continuing to operate in an attempt to develop a profitable 

business model in the future.  Dr. Eisenach recognizes that, given dynamic 

considerations, entry today does not imply that interactive streaming is profitable today 

or, indeed, that it ever will be.367  However, he does not develop the implications of this 

fact—acts of entry today are not indicators that current royalty rates are unreasonably 

low.  In other words, the conclusion that Dr. Eisenach appears to be drawing from his 

discussion of entry simply does not follow as a matter of economic logic.   

208. In summary, rather than demonstrating that the current royalty rates should be 

increased—which is what Drs. Eisenach and Rysman are proposing—the observation of 

competition with ongoing entry and exit suggests that the current percentage royalty 

payments promote competition and the availability of music.  And the general lack of 

                                                 
365  Tim Ingham, “Soundcloud ‘May Run Out of Cash This Year’ As It Posts €51M Loss,” 

musicbusinessworldwide.com, January 5, 2017, available at 
http://www.musicbusinessworldwide.com/soundcloud-may-run-out-of-cash-this-year-as-
it-posts-e51m-loss/, site visited January 12, 2017. 

366  Stuart Dredge, “Music streaming service Deezer abandons IPO plans,” The Guardian, 
available at https://www.theguardian.com/technology/2015/oct/28/deezer-ipo-music-
streaming, site visited December 30, 2016. 

367  Eisenach WDT, ¶ 53. 
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streaming industry profits to date suggests that, if anything, the royalty rates are too high, 

not too low. 

B. STREAMING HAS BENEFITED COPYRIGHT OWNERS. 

209.  There is broad agreement that music consumption has been increasing and that 

much of the increase is due to the introduction and continued growth of streaming 

services.368 For example, Dr. Eisenach quotes industry sources to note that “overall music 

consumption has never been higher.”369  Similarly, Mr. Bart Herbison, Executive Director 

of the Nashville Songwriters Association International (“NSAI”), states that “[m]any 

millions of Americans are using legal services to get their music, and overall  

consumption of music is at an all-time high and rising.”370 Mr. Steve Bogard, a non-

performing songwriter and former President of the NSAI, states “[t]he demand for music 

has never been higher.”371 

210. Drs. Eisenach and Rysman and fact witnesses testifying on behalf of Copyright 

Owners also attribute, in part, the increase in music output to the success of streaming 

services.372 For example, Dr. Eisenach states that “music streaming revenues have 

increased steadily since 2005, while download revenues began declining in 2012.”373  Dr. 

                                                 
368  See, e.g., Eisenach WDT, § IV.C. 
369  Eisenach WDT, ¶ 55.  
370  Witness Statement of Bart Herbison, October 28, 2016, ¶24 (emphasis in the original). 
371  Witness Statement of Steve Bogard, October 28, 2016, ¶ 4. 
372  See also, Katz WDT, § III.D. 
373  Eisenach WDT, ¶ 45 and Figure 5. 
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Eisenach also states that “[d]ata from Nielsen on total audio streams show that in recent 

years interactive streaming has increased substantially.”374 Dr. Rysman states that:375 

The number of paid subscribers has grown from 3 million in 2011 to 39 
million in August 2016, which is equal to a compound annual growth rate 
(“CAGR”) of over 73%.  The number of audio streams has grown from 49 
billion in 2013 to 145 billion in 2015 which is equal to a CAGR of 
approximately 72%. 

Mr. Bogard states that “[t]he streaming platforms are showing unprecedented growth, and 

are rapidly replacing sales of physical product and permanent downloads.”376 

211. Despite acknowledging these positive aspects of streaming, Dr. Eisenach and fact 

witnesses testifying on behalf of Copyright Owners attempt to portray streaming as 

having contributed to a decline in publisher and songwriter royalty income.  Dr. Eisenach 

asserts that “the transition from downloads to streaming appears to have further limited 

royalty payments” and he cites a magazine article referencing performance royalties.377  

Mr. David Israelite, President and Chief Executive Officer of the National Music 

Publishers’ Association (“NMPA”), asserts that “…mechanical royalties paid to music 

publishers have continued to decrease year after year in recent history, to a point where I 

                                                 
374  Eisenach WDT, ¶ 62. 
375  Rysman WDT, ¶ 103. 
376  Witness Statement of Steve Bogard, October 28, 2016, ¶ 4. 
377  Eisenach WDT, ¶ 69, quoting John Seabrook, “Will Streaming Music Kill Songwriting?” 

The New Yorker (Feb. 8, 2016), available at 
http://www.newyorker.com/business/currency/will-streaming-music-kill-songwriting, 
site visited December 23, 2016. 
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have never seen mechanical royalties, as a percentage of revenues paid to the music 

publishing industry, lower than they are presently.”378  

212. These analyses and statements, however, are incomplete and do not make 

appropriate comparisons.  The relevant comparison for purposes of assessing trends in 

Copyright Owners’ revenue (and, thus, changes in the rewards they earn for creating 

musical works) must focus on the total royalties publishers and songwriters receive.  A 

songwriter writes the same song for both the musical works mechanical royalties and 

musical works performance royalties.  The financial returns to songwriting thus depend 

on the sum of the mechanical and musical works royalties that the songwriter receives 

(among other revenue sources).  Changing the name of a royalty source, or shifting a 

given amount of money from mechanical to performance royalties, does not change a 

songwriter’s financial incentives to create musical works.  In short, from the perspective 

of economics, it is necessary to consider both mechanical and performance royalties in 

order to assess whether the 801(b)(1) objectives are being attained. 

213. Focusing on recent trends in mechanical royalty amounts as Copyright Owners’ 

witnesses do is uninformative with regard to assessing industry health and even 

misleading.  First, it is uninformative because mechanicals are a small portion of total 

                                                 
378  Witness Statement of David M. Israelite, October 28, 2016, ¶ 68.  Other fact witnesses 

for Copyright Owners make similar claims.  (See, e.g., Witness Statement of Peter 
Brodsky, October 28, 2016, ¶ 110; Witness Statement of David Kokakis, dated October 
28, 2016, ¶ 54; Witness Statement of Annette Yocum, October 28, 2016, ¶ 55.) 
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publishing industry revenues.379  Second, and more important, focusing solely on 

mechanicals when comparing the royalties generated by the sale of physical copies and 

permanent digital downloads to the royalties generated by interactive streaming is 

misleading because sales of physical copies and permanent digital downloads generate 

only mechanical royalty revenue for Copyright Owners—they do not generate 

performance royalty revenue.380  By contrast, interactive streaming generates both 

mechanical and performance royalties for Copyright Owners.  While mechanical royalty 

revenue  between 2013 and 

2015, performance royalty revenue  

 over the same time period.381  Combined, these two revenue streams have 

 in 

2015.  In other words, to the extent that these data reflect a shift from sales to interactive 

streams, that shift has been beneficial for the music publishing industry.  In addition, 

synchronization and other revenues , respectively 

over the same time period.382  The end result is that total publishing industry revenues 

                                                 
379  In 2015, mechanical revenue overall accounted for just  of total publishing 

industry revenue, while performance revenue accounted for  of the total 
(NMPA00001424.xlsx [‘ ’]).  

380  United States Copyright Office, “Copyright and the Music Marketplace,” February 2015, 
available at http://copyright.gov/policy/musiclicensingstudy/copyright-and-the-music-
marketplace.pdf, site visited June 3, 2016 (hereinafter Report on Music Licensing) at 
Appendix D.  See also, “Rate Charts,” Harry Fox Agency, available at 
https://www.harryfox.com/find out/rate charts.html, site visited January 16, 2017. 

381  NMPA00001424.xlsx [‘ ’]. 
382  NMPA00001424.xlsx [‘ ’]. 
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 between 2013 and 

2015.383 

 214. The Goldman Sachs report on which Dr. Gans relies concurs with the finding that 

streaming has benefitted rights holders, and it explains:384 

 
 

 
 

 
 
 

 
 

 
 
 

 
 

215. Copyright Owners have presented no evidence that the current interactive 

streaming musical works mechanical royalty rates have unreasonably suppressed the 

supply of music.  As described above, there is agreement that consumption of music—

which relies on there being an ample supply of music—has never been greater.  Perhaps 

the closest Copyright Owners come to presenting evidence regarding the supply of music 

is that several fact witnesses for Copyright Owners assert that the number of songwriters 

has fallen and attribute this decline, at least implicitly, to the decline in mechanical 

                                                 
383  NMPA00001424.xlsx [‘ ’]. 
384  Goldman Sachs Report at 4.  (Cited in Gans WDT, footnote 39.) 
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royalties.  However, these witnesses generally rely on anecdotes and unsourced empirical 

claims.385 

216. Anecdotal evidence, primarily from witnesses associated with the NSAI and the 

Nashville songwriting scene, does not establish that the number of songwriters overall 

has declined, and such evidence certainly does not establish that mechanical royalty 

payments associated with streaming music are responsible for any declines.  Indeed, more 

systematic evidence indicates that the total number of songwriters is not declining.386  

Moreover, as just described, music publishing revenues are increasing and many industry 

participants credit streaming with being an important reason for this increase.  Hence, if 

music publishers are passing these revenues through to songwriters, then the financial 

rewards to songwriting are rising and are doing so, in part, due to streaming. 

217. In addition to discussing royalty amounts, Dr. Eisenach makes assertions 

regarding unbundling effects.  He observes that the rise of digital downloading, most 

                                                 
385  Witness Statement of Steve Bogard, October 28, 2016, ¶ 41 (“The availability of 

publishing deals has significantly decreased… Most estimates say that there are less than 
one-quarter of the number of professional songwriters than there were just 10 years 
ago.”); Witness Statement of Bart Herbison, October 28, 2016, ¶ 31: 

By NSAI’s approximation, roughly 80% to 90% of songwriters in Nashville who 
earned a full-time living from royalty payments on songs released by recording 
artists are no longer signed to a publishing deal, no longer writing songs as a 
profession and no longer receiving royalties from new titles. The decline in 
Nashville is consistent with trends in the songwriting industry nationwide. 

 Expert Report of Lawrence S. Miller, October 30, 2016, ¶ 11 (“Many of the hit 
songwriters I have known over the last 20 years are no longer in the business.”); Witness 
Statement of Liz Rose, October 28, 2016, ¶ 22 (“Over the last few years, successful 
songwriters are being driven out of the industry because they cannot maintain a living 
under the current mechanical rate structure.”). 

386  Katz WDT, ¶ 60; Expert Witness Statement of Gregory Leonard, November 1, 2016, ¶ 94. 
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notably Apple iTunes, made it feasible for consumers to unbundle music albums and 

purchase individual songs instead.387  He asserts that streaming continues this trend albeit 

at a slower pace, and he suggests that this is somehow problematic.388  As an initial 

matter, it is important to recognize that streaming did not create unbundling; 

digitization—in particular, Apple iTunes—did.  And such unbundling likely benefits 

consumers, who now have more options to consume the music they are most interested 

in.  The fact that “a greater share of the music purchased is being purchased as singles 

rather than albums” indicates that consumers prefer to purchase unbundled music.389  Not 

only is streaming not the cause of the problem, to the extent there is a problem at all, 

streaming may be the solution.  One recent article explained that “[w]here downloads and 

playlists favored the lone song, streaming gives the artist and the album a fighting chance 

again.”390  The reason is that consumers can more easily sample a wider range of songs. 

218. This ease of sampling a wide variety of songs also may serve to promote 

creativity.  Because consumers can more easily explore new music:391 

                                                 
387  Eisenach WDT, ¶¶ 43, 65. 
388  Eisenach WDT, ¶¶ 68-69. 
389  Eisenach WDT, ¶ 68. 
390  Jon Pareles, “With Streaming, Musicians and Fans Find Room to Experiment and 

Explore,”  The New York Times, December 22, 2016, available at 
http://mobile.nytimes.com/2016/12/22/arts/music/streaming-album-bon-iver-kanye-west-
frank-
ocean.html?contentCollection=weekendreads&action=click&pgtype=Homepage&clickS
ource=story-heading&module=c-column-middle-span-region&region=c-column-middle-
span-region&WT.nav=c-column-middle-span-
region& r=0&referer=http://www.nytimes.com/, site visited December 25, 2016. 

391  Jon Pareles, “With Streaming, Musicians and Fans Find Room to Experiment and 
Explore,”  The New York Times, December 22, 2016, available at 
http://mobile.nytimes.com/2016/12/22/arts/music/streaming-album-bon-iver-kanye-west-
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Musicians don’t need to think so exclusively about what sounds, beats and 
structures the radio gatekeepers will allow; they can get poetic, political, 
sonically weird or all of the above.  While big and glossy still works, it’s 
just possible that odd and heartfelt will, too. 

Thus, streaming may generate incentives to create a more diverse array of content. 

C. THE COMBINATION OF FALLING PRICES AND INCREASING CONSUMPTION 

IS FULLY CONSISTENT WITH A HEALTHY INDUSTRY.   

219. Dr. Rysman identifies what he considered to be a “fundamental problem in the 

market, namely that while demand for streaming is rising among users, who are 

demanding to stream more and more music, rightsholders are receiving less and less in 

effective royalties per-play [sic].”392  Dr. Rysman’s argument is neither theoretically nor 

empirically sound.  Rather than being a fundamental problem, the fall in effective 

royalties per play is fully consistent with the successful working of competitive market 

forces to generate increased benefits for Copyright Owners and consumers. 

220. It is useful to consider the empirical flaws first.  To support his contention that 

there is a problem, Dr. Rysman points to calculations he reported in Figures 4 and 5 of 

his testimony showing that  

.393  However, Dr. Rysman fails to 

observe that, while , the total revenues 

                                                                                                                                                 
frank-
ocean.html?contentCollection=weekendreads&action=click&pgtype=Homepage&clickS
ource=story-heading&module=c-column-middle-span-region&region=c-column-middle-
span-region&WT.nav=c-column-middle-span-
region& r=0&referer=http://www.nytimes.com/, site visited December 25, 2016. 

392  Rysman WDT, ¶ 57. 
393  Rysman WDT, ¶ 57.  Dr. Rysman focuses on Spotify’s royalty rates while Dr. Eisenach 

excludes Spotify rates from his primary calculations.  (Eisenach WDT, ¶ 150.) 
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attributable to streaming—and, thus, the total royalties paid to Copyright Owners by 

streaming services—have increased substantially.  For instance, calculations based on the 

Harry Fox Agency (“HFA”) data on which Dr. Rysman relied reveal that,  

 

 

.394 

221. More broadly, as just discussed in Section VI.B above, publisher royalty revenues 

have been increasing over the past few years, in part due to the rise in streaming.  Thus, 

although effective per-play rates have been declining in recent years, the overall 

payments that have resulted from the 2012 Settlement have dramatically increased.  This 

is the far more relevant metric for assessing whether the current rate structure has been 

fairly compensating rights owners and promoting the creation and availability of musical 

works. 

222. Turning to the theoretical flaws in Dr. Rysman’s claim, economic principles 

clearly demonstrate that the combination of falling prices and increasing consumption is 

fully consistent with a healthy industry.  Rather than indicating a problem, the evidence 

indicates that interactive streaming is a new, more cost-effective means of distributing 

music to users, and that upstream and downstream prices have adjusted as the industry 

has evolved.  Indeed, it is precisely because quality-adjusted prices have fallen as 

                                                 
394  For example,  

 
 

 
.  (NMPA0001670.xlsx.) 
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interactive services have invested in innovations that benefit users that the consumption 

of music has been rising.  At the same time, competition has limited interactive services’ 

ability to raise prices.  In short, as distribution costs have fallen and service quality risen, 

competition has driven firms to pass these benefits on to consumers.395  Consumers are 

not the only ones to benefit from these lower quality-adjusted prices.  So too, do 

Copyright Owners.  Specifically, the lower prices make it possible to serve new segments 

of consumer demand and, thus, to increase the base on which royalties are collected.  It is 

for this reason that total musical works royalties have risen even as effective per-play 

rates have fallen.  

VII. CONCLUSION 

223. Drawing on my training and experience as an economist, my examination of the 

public records of earlier proceedings, my analysis of the relevant industries, and my 

examination of the evidence produced in the present proceeding—including the written 

direct testimony of Copyright Owners’ economic experts Drs. Eisenach, Gans, and 

Rysman—I continue to reach the conclusions stated in my written direct testimony: 

namely, that the royalty structure and rates of the 2012 Settlement provide an 

economically sound basis on which to set the statutory rates going forward, and that only 

minimal adjustments to this benchmark (e.g., removing the mechanical-only royalty 

floors) are required to determine reasonable rates.  I also find that Drs. Rysman’s and 

Gans’s arguments regarding the appropriate structure of rates are seriously flawed, and 

                                                 
395  In the limit, a perfectly competitive industry will pass 100 percent of an industry-wide 

cost reduction on to consumers.  
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that  Drs. Eisenach’s and Gans’s benchmark analyses are unreliable and yield rate 

recommendations that are far above reasonable levels. 
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VIII. TECHNICAL APPENDIX 

A. TRANSLATION OF DR. EISENACH ’S METHODS INTO MY NOTATION  

224. Dr. Eisenach expresses his approach algebraically.  Because his notation is 

incomplete, it is useful to introduce a notational scheme that can be more readily 

extended to cover all of the relevant quantities.  Let the variable s
jkR denote the royalty 

rate paid by a type-s service (e.g., s is equal to I for an interactive service and s is equal to 

N for a non-interactive streaming service) for the rights of type jk, where: (a) j equals C 

when the right involves a musical composition and j equals R when the right involves a 

recording, and (b) k is equal to P when the right is a performance right, k is equal to M 

when the right is a mechanical right, and k is equal to T when it covers the total set of 

rights necessary.  For example, I
CPR  is the royalty rate paid by an interactive streaming 

service for the performance rights for a musical composition.  Let  

    )/()( s
CP

s
CM

s
RP

s
RM

s RRRRV ++≡  

denote the ratio of the total royalty paid by a service to record companies for the rights to 

sound recordings divided by the total royalty paid to publishers for the rights to musical 

compositions. 

225. Dr. Eisenach introduces several pieces of notation:  

• MRMW = Mechanical Rate for Musical Works 

• SRIS = Sound Recording Rate for Interactive Streaming (All In) 

• SRNIS = Sound Recording Rate for Non-Interactive Streaming (Performance Only) 

• RVSR/MW = Relative Value of Sound Recording to Musical Works Rights 

• PRMW = the public performance royalty rate for musical works 
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226. In my notation, 

• MRMW = I
CMR  

• SRIS = I
RP

I
RM RR +  

• SRNIS = N
RPR  

• RVSR/MW = sV , where Dr. Eisenach assumes that sV is constant (or nearly so) 
across some range of services (i.e., this number does not vary with s) 

• PRMW = I
CPR . 

227. Dr. Eisenach’s Method 1 is based on the formula:396  

   MRMW = (SRIS − SRNIS) / RVSR/MW .   (A.0) 

In my notation, Dr. Eisenach’s Method 1 is equivalent to: 

   sN
RP

I
RP

I
RM

I
CM VRRRR /)( −+=  ,   (A.1) 

which can be rewritten as  

   sN
RP

sI
RP

I
RM

I
CM VRVRRR //)( −+=  .   (A.2) 

Using the fact I
RP

I
RM

I
RT RRR +=  and N

RP
N
RT RR = , equation (A.2) can also be 

expressed as 

    sN
RT

I
RT

I
CM VRRR /)( −=  .   (A.3) 

228. Dr. Eisenach’s Method 2 is based on the formula:397 

  MRMW = (SRIS / RVSR/MW) − PRMW  .   (A.4) 

In my notation, his formula is: 

    I
CP

sI
RP

I
RM

I
CM RVRRR −+= /)(  .  (A.5) 

                                                 
396  Eisenach WDT, ¶ 140. 
397  Eisenach WDT, ¶ 142. 
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229. Rearranging terms, equation (A.5) can be written as  

         I
CT

I
RT

s RRV /=     (A.6) 

Using the fact that I
CT

I
RT

I RRV /(= , equation (A.6) becomes an identity when the 

ratio is the actual ratio for interactive streaming services (i.e., when s = I).  In 

other words, this approach would be internally consistent if Dr. Eisenach used 

appropriate values for: (a) )( I
RP

I
RM RR + ; (b) I

CPR ; and (c) IV .  However, as I 

discuss at length in Section II above, throughout his analysis Dr. Eisenach does 

not use appropriate values. 

230. It is important to recognize that Dr. Eisenach’s two methods are in general 

inconsistent with one another.  Setting formulas (A.2) and (A.5) equal to one 

another and eliminating terms appearing on both sides of the equation reveals that 

Methods 1 and 2 yield the same answer if and only if  

    sI
CP

N
RP VRR =/ .    (A.7) 

There is no reason to expect this formula to hold in general even if, counterfactually, Dr. 

Eisenach were correct that sV  is constant across relevant services.  For example, note 

that, when sV is a constant, a change in the nature of the noninteractive services relative 

to interactive services will tend to affect the left-hand side of the equation but not the 

right.  Hence, it is an arithmetical impossibility for the formula to hold both before and 

after the change. 
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B. FIXED POINT FORMULA  

231. In this section, I derive the formula for the value of the mechanical royalty rate for 

musical works such that, using that value to derive the all-in sound recording royalty rate 

that would result from bargaining between record companies and interactive services, one 

would obtain that same value for the mechanical royalty rate for musical works when 

applying the formula underlying Dr. Eisenach’s Table 18 to the newly computed value of 

the all-in sound recording royalty rate. 

232. Let F denote the fixed-point value of the per-subscriber musical works 

mechanical royalty rate for which the formula solves.  Recall that sV denotes Dr. 

Eisenach’s adjustment ratio.  It is also necessary to specify certain other parameter 

values.  Let α denote the average sound recording total royalty paid by interactive 

services per user per month, β denote the average musical works performance royalty per 

user per month, γ denote the average musical works mechanical royalty per user per 

month paid by interactive services, and λ denote the record company’s bargaining power 

parameter (i.e., what fraction of a marginal change in total surplus is captured by the 

record company rather than the service). 

233. Expressed in terms of this notation, the fixed-point value satisfies 

    βγλα −−−=
SV

F
F

)(
 , 

where )( γλ −F is the correction factor that accounts for the effect of changes in the 

musical works mechanical royalty on the sound recording total royalty.  This equation 

can be rewritten as 
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λ
βλγα

+
−+=

S

S

V

V
F . 

C. SHAPLEY VALUES WITH COMPLEMENTS AND SUBSTITUTES  

234. A Shapley value analysis can be used to illustrate some of the consequences of the 

lack of competition among rights holders, such as record companies.  For the sake of 

illustration, assume that there is only one interactive service but N rights holders, each of 

which is “must have” in that the interactive service cannot be commercially viable unless 

its users have access to the catalogs of those rights holders.  In this case, each party has 

veto power: if any of the parties refuses to participate, there is no viable service.  In this 

situation, the Shapley value for each party is equal to that of any other party—the total 

profits from interactive streaming will be divided up equally among the N+1 parties (i.e., 

the N rights holders and the one streaming service provider).  This implies that the service 

will receive 1/(N+1) of the total profits and rights holders will receive the fraction 

N/(N+1) of the total profits.398  For example, if there are two rights holders, then Shapley 

bargaining would lead to royalty rates that result in the service’s receiving one third of 

the total profits and the rights holders’ collectively receiving two thirds of the total 

profits.  If, instead, there were three rights holders, then the service would receive one 

fourth of the total profits and the rights holders would collectively  receive three fourths 

of the total profits.  These examples illustrate the paradoxical nature of complementary 

                                                 
398  The parties’ Shapley values can be calculated as follows.  Because each participant has 

veto power, its marginal contribution is equal to 100 percent of the total profit when it is 
the last party to join the coalition and zero otherwise.  When there are N+1 parties, any 
given party is the last member to join the coalition 1/(N+1) of the time.  The Shapley 
value is equal to the average of the marginal contributions across all possible 
combinations, i.e., 1/(N+1) of the total. 
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suppliers: the greater the number of must-have rights holders, the higher the resulting 

royalty rates.  

235. Now, suppose, instead that each of the N rights holders were a perfect substitute 

for the other rights holders in that once the service’s users have access to one rights 

holder’s catalog, there are no additional benefits generated by access to additional rights 

holders’ catalogs.  In this case, the service will receive N/(N+1) of the total profits and 

rights holders will collectively receive 1/(N+1) of the total profits.399  For example, if 

there are two rights holders, then Shapley bargaining would lead to royalty rates such that 

the service would receive two thirds of the total profits and the rights holders would 

collectively receive the other third.  If there were three rights holders, then the service 

would receive three fourths of the total profits and the rights holders would collectively 

receive one fourth of the total profits.  When the rights holders are substitutes for one 

another, an increase in the number of rights holders leads to increased competition and 

lower royalty rates. 

236. The two scenarios above—perfect complements and perfect substitutes—give rise 

to very different outcomes and illustrate the importance of competition.  When there are 

three rights holders, the case of perfect complements splits profits 25:75 between the 

service and the rights holders, while the case of perfect substitutes splits profits 75:25.  

                                                 
399  The parties’ Shapley values can be calculated as follows.  The marginal contribution of 

the service is zero if it goes first and equal to 100 percent of the total profit otherwise.  
The service’s Shapley value is equal to the average of the marginal contributions across 
all possible combinations.  Because the service goes first only 1/(N+1) of the time, its 
average marginal contribution is N/(N+1) of the total.  The rights holders receive the 
remaining portion of the total profits, i.e., 1/(N+1). 
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Of course, each of these scenarios is an extreme example and the truth likely lies 

somewhere in the middle.  To see the effects of less extreme structures, suppose there is 

one service and two rights holders.  Let T equal to the total industry profits when the 

three parties all cooperate and let σT denote the joint profits that the service and one 

rights holder can earn by cooperating with each other but not the remaining rights holder.  

In the perfect complements case, σ = 0.  In the perfect substitutes case, σ = 1.  In practice, 

σ could take an intermediate value.  The royalty rate emerging from Shapley bargaining 

will result in the service’s earning T(1+ σ)/3 and the rights holders collectively earning 

T(2 − σ)/3.400  In this case, the service would earn anywhere from one third (when σ = 0) 

to two thirds (when λ = σ) of the total industry profits.  Relative to a situation in which 

there is one service and one rights holder and they each earn half of the industry profits, 

the addition of a second rights holder could either raise or lower the percent of  industry 

profits that the service earns depending on the degree to which the rights holders 

substitute for one another. 

 

  

 

 

                                                 
400  To see this, note that the service will earn zero if it goes first, σT if it goes second, and T 

if it goes third.  Each of these orders happens 1/3 of the time.  Hence, the average value 
of the service’s marginal contribution is T(1+ σ)/3. 
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office of the Director

Bureau of Competition

Statement of Bureau of Competition Director Richard A. Feinstein
In the Matter of Vivendi, S.A. and EMI Recorded Music

September 21, 2012

Today, the Commission voted to close its investigation of the proposed acquisition by
Vivendi, S.A., parent company of Universal Music Group (“Universal”), of EMI Recorded
Music (“EMI”).  After a thorough investigation into the likely competitive effects of the merger,
Commission staff did not find sufficient evidence that the acquisition would substantially lessen
competition in the market for the commercial distribution of recorded music in violation of
Section 7 of the Clayton Act.

Universal is the largest recorded music company in the world.  EMI is the fourth largest. 
Together with Sony Music and Warner Music Group, Universal and EMI are among the four
“Majors” in the recorded music industry.  The Majors distribute recorded music through a
variety of retail channels, including: (1) the sale of compact discs in large mass merchandise and
big box stores; (2) the sale of compact discs online; (3) the sale of digital downloads; and,
increasingly, (4) the subscription to interactive music streaming services.  Although independent
recorded music companies, including a large number of independent record labels and
distributors, compete in the market for commercial distribution of recorded music, the majority
of independent record labels rely on the Majors to provide distribution services.   

Based on its review of company documents, discussions with industry participants, and
empirical analysis, Commission staff did not find sufficient evidence of head-to-head
competition to conclude that the combination of Universal and EMI would substantially lessen
competition.  In the recorded music business, the products are highly differentiated, and
companies compete for distribution in multiple ways, including: (1) the sale of new titles in large
retailers; (2) the sale of catalog titles; and (3) the opportunity to promote artists and records. 
Commission staff therefore considered the level of direct competition between Universal and
EMI across all of these different types of channels.  Universal is very strong in popular new
releases, but EMI – the smallest of the Majors – has a portfolio much more heavily weighted
toward older titles.  Further, while all of the Majors participate to different degrees in a variety of
catalog discount programs, the competition between Universal and EMI in this area is relatively
insignificant.  We emphasize, however, that the decision to close is fact-driven and based largely
on the different product portfolios of Universal and EMI.  It is entirely possible that a transaction
between other market participants or on different terms may yield a different conclusion.

Commission staff also assessed the impact of the acquisition on the development of
interactive music streaming services.  Staff focused on whether Universal would have enhanced
bargaining leverage after the acquisition, allowing it to extract from streaming services superior
financial terms, or advantaged positioning for its content.  Commission staff sought to determine
whether the transaction would lead to higher costs to interactive streaming consumers or a more
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limited selection of recorded music.  Commission staff found considerable evidence that each
leading interactive streaming service must carry the music of each Major to be competitive. 
Because each Major currently controls recorded music necessary for these streaming services, 
the music is more complementary than substitutable in this context, leading to limited direct
competition between Universal and EMI.  In the end, insufficient evidence existed showing that
Universal and EMI offer products that could be viewed by streaming services as direct
substitutes.

Commission staff also did not find sufficient evidence to support the concern that
Universal’s acquisition of EMI would significantly increase the potential for coordination among
recorded music companies.  Market conditions have changed since previous antitrust
enforcement actions, such as in the unique situation of Three Tenors.  The evidence showed that
recorded music products are differentiated, with each record label offering a wide portfolio of
titles, the success of which, in many instances, is uncertain and not strongly correlated with the
success or failure of other titles.  The net price for each title often is not particularly transparent
because of the complexity of negotiated arrangements between record labels, distributors,
retailers, and other rightsholders.  Further, many factors impact sales of a particular title, and the
transaction does not change competitors’ ability to monitor each other or respond to competitive
activity.  In addition, the absence of evidence that EMI’s competitive behavior has been
disruptive to the status quo in recent years undermined the argument that it had functioned as a
maverick.

We worked closely with the European Commission throughout the investigation, but
reached different conclusions because of different evidence unique to each jurisdiction.  For
example, concentration levels in a number of EU Member States were significantly higher than
the combined market share of Universal and EMI in the United States.  In addition, the markets
in Europe have a different, larger, and more diverse set of customers, and it appears that the
market dynamics relating to digital streaming services differ significantly from those found in
the United States.  Although the Commission did not conclude that a remedy was needed to
protect competition in the United States, we note that the remedy obtained by the European
Commission to address the different market conditions in Europe will reduce concentration in
the market in the United States as well. 
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Company

Ticketfly, a subsidiary of Pandora, is the technology company delivering the world’s most
powerful platform for connecting fans with live events. Its powerful ticketing, digital marketing,
and analytics software helps promoters sell more tickets, streamline operations, and increase
revenue per attendee, while its consumer tools make it easy for fans to find and purchase
tickets to great events across North America. Since 2008, 1,700 leading venues and promoters
have partnered with Ticketfly, including Merriweather Post Pavilion, Bowery Ballroom, the
Brooklyn Bowl, Central Park SummerStage, Pitchfork Music Festival, and The Troubadour.
Ticketfly is led by Andrew Dreskin, co-founder of TicketWeb, the first company to ever sell
tickets online. Ticketfly process more than half a billion dollars in ticket sales annually, and has
twice been named one of Fast Company’s “Most Innovative Companies in Music.”

For tickets to the best events near you, visit http://www.ticketfly.com. To keep up with Ticketfly,
subscribe to our blog, like us on Facebook, and follow us on Twitter and Instagram at
@ticketfly.

ABOUT

2008

Founded

SF

Looking for tickets? Browse events here.

Company

Our Partners

Meet the Team

Careers

Ticketfly Causes

Contact Us

How It Works Our Partners Blog Get Started Backstage Login
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Andrew Dreskin, co founder & CEO,
Ticketfly

Without Ticketfly’s tools, venues and
promoters operate inefficiently with
fragmented technologies and disparate
software systems that don’t communicate
with each other. We fix that for them.

Headquarters

5x

Sales growth for Ticketfly clients is

5x the industry average

PLATFORM

How It Works
Get Started

SOLUTIONS

Music
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Festivals
Arts & Theatre
Sports
Reserved Seating
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Company Milestones
Media Kit
Blog

LEGAL

Privacy
Terms & Conditions
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Affiliate API
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CONCERTS AND RECITALS-BLANKET LICENSE AGREEMENT 
 

 Agreement between American Society of Composers, Authors and Publishers 

("ASCAP"), located at 2 Music Square West, Nashville, TN 37203 and 
_______________________________________________________________________ ("LICENSEE"), located at 
_____________________________________________________________________________________________
_____________________________________________________________________________________________ 
 
as follows: 
 
1. Grant and Term of License 
 
(a) ASCAP grants and LICENSEE accepts a license to perform publicly or cause to be performed publicly at 
concerts or recitals ("concerts") in the United States presented by or under the auspices of LICENSEE, and not 
elsewhere or otherwise, non-dramatic renditions of the separate musical compositions in the "ASCAP repertory."  
For purposes of this Agreement "ASCAP repertory" means all copyrighted musical compositions written or 
published by ASCAP members or members of affiliated foreign performing rights societies, including compositions 
written or published prior to or during the term of this Agreement and of which ASCAP has the right to license non-
dramatic public performances. 
 
(b) This license shall be for an initial term commencing __________________________ and ending December 
31 of the same calendar year, and shall continue thereafter for additional terms of one year each unless either party 
terminates it by giving the other party notice at least 30 days before the end of the initial or any renewal term.  If 
such notice is given, the license shall terminate on December 31 of the year in which notice is given. 
 
2. Limitations on License 
 
(a) This license is not assignable or transferable by operation of law or otherwise, except upon the express 
written consent of the parties, but no assignment shall relieve the parties of their respective obligations as to 
performances rendered, acts done and obligations incurred prior to the effective date of the assignment. 
  
(b) This license is strictly limited to the LICENSEE and to the premises where each concert is presented, and 
does not authorize any other performances other than those given at the premises as part of licensed concerts.  This 
license shall not cover concerts for which the information required under Paragraph 3. of this Agreement has not 
been provided. 
 
(c) This license does not authorize the broadcasting or telecasting or transmission by wire, internet, 
webcasting, on-line service or otherwise, of renditions of musical compositions in ASCAP’s repertory to persons 
outside of the premises where each concert shall be presented. 
 
 (d) This license is limited to non-dramatic performances, and does not authorize any dramatic performances.  
For purposes of this Agreement, a dramatic performance shall include, but not be limited to, the following: 

 
(i) performance of a "dramatico-musical work" (as hereinafter defined) in its entirety; 
(ii) performance of one or more musical compositions from a "dramatico-musical work" (as hereinafter  

defined) accompanied by dialogue, pantomime, dance, stage action, or visual representation of the 
work from which the music is taken; 

(iii) performance of one or more musical compositions as part of a story or plot, whether accompanied or 
unaccompanied by dialogue, pantomime, dance, stage action, or visual representation; 

(iv) performance of a concert version of a "dramatico-musical work" (as hereinafter defined). 
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The term "dramatico-musical work" as used in this Agreement, shall include, but not be limited to, a musical 
comedy, opera, play with music, revue, or ballet. 
 
(e) This license does not authorize the performance of any special orchestral arrangements or transcriptions of 
any musical composition in the ASCAP repertory, unless such arrangements or transcriptions have been copyrighted 
by members of ASCAP or foreign societies which have granted ASCAP the right to license such performances. 
ASCAP reserves the right at any time to restrict the first American performance of any composition in its repertory. 
 
(f) ASCAP reserves the right at any time to withdraw from its repertory and from operation of this license, any 
musical work as to which any suit has been brought or threatened on a claim that such composition infringes a 
composition not contained in ASCAP’s repertory, or on a claim that ASCAP does not have the right to license the 
performing rights in such composition. 
 
(g) This license does not authorize any performance by means of a coin-operated phonorecord player (jukebox) 
for which a license is otherwise available from the Jukebox License Office. 
 
(h) This license is limited to the United States, its territories and possessions and the Commonwealth of Puerto 
Rico. 
 
3. License Fees, Reports and Payments 
 
(a) In consideration of the license granted herein, LICENSEE agrees to pay ASCAP the applicable license fee 
for each concert presented based on the Rate Schedule, attached to and made a part of this Agreement.   
 
(b)  Fifteen days after the end of each calendar quarter of this Agreement, LICENSEE shall submit to ASCAP 
a report in printed or computer readable form stating whether concerts were presented during the previous quarter.  
For each concert presented during the previous quarter, the report shall state: 
 

(i) the date presented; 
(ii) the name of the attraction(s) appearing; 
(iii) the name, location and seating capacity of the venue where the concert was presented (Where the total 

seating capacity of a location has been altered to accommodate a particular performance, the term 
"Seating Capacity" shall mean the total number of seats made available for that particular 
performance and shall be so indicated on the report.); 

(iv) the "Gross Revenue" of the event ("Gross Revenue" means all monies received by LICENSEE or on 
LICENSEE’S behalf from the sale of tickets for each concert.  Gross revenue shall not include per 
ticket entertainment, amusement, or sales taxes, commissions or fees paid to automated ticket 
distributors, such as "Ticketmaster," per-ticket theatre restoration or other facility fees, or parking fees 
when included in the ticket price.)  LICENSEE may deduct from "Gross Revenue" the portion of the 
ticket price donated by the performing artist to a specific charity, provided that the deduction may not 
exceed $5.00.  The LICENSEE shall furnish ASCAP with a copy of the artist agreement setting forth 
the exact amount of the charitable donation per ticket sold; 

(v) if the concert is a "Benefit Event," the name and address of the organization for which the benefit is 
conducted.  "Benefit Event" means a concert which is not exempt from copyright liability under 
Section 110(4) of the United States Copyright Law, and which is held to raise money for a specific, 
bona fide charitable institution or cause, not affiliated in any way with LICENSEE, to which all the 
proceeds from the concert, after deducting the reasonable costs of producing the concert, are donated.  
LICENSEE, upon ASCAP’s request, shall provide documentation of expenses and proof of payment 
to the institution or cause; 

(vi) the license fee due for each concert; and 
(vii)  the total license fees due for the previous quarter. 

 
(c) License fees shall be payable at the time the quarterly report is submitted.  The minimum annual fee shall 
be payable within thirty days of invoicing by ASCAP.  



 
(d) If LICENSEE presents, sponsors or promotes a concert with another person or entity licensed under 
ASCAP’s Concert & Recital License Agreement, LICENSEE’S quarterly report shall indicate the name, address, 
phone number and ASCAP account number of the other person(s) or entity(ies) and the party responsible for 
payment.  If the other party is not licensed by ASCAP under an ASCAP Concert & Recital or Symphony Orchestra 
License Agreement, LICENSEE shall pay the license fee due hereunder, notwithstanding any agreement to the 
contrary between LICENSEE and the other party. 
 
(e) If LICENSEE fails to submit a report or payment in a timely manner, ASCAP may calculate the fees due 
from data provided by concert industry publications such as Pollstar or based upon fees payable in prior years. 
 
(f) LICENSEE shall furnish to ASCAP, where available, at the same time payment of license fees is made a 
program containing a list of all musical works, including encores, performed in each of LICENSEE’S concerts. 
 
(g) LICENSEE shall pay a finance charge of 1.5% per month from the date due, on any required payment or 
report that is not made or submitted within thirty days of its due date.  LICENSEE shall pay ASCAP a $25 service 
charge for each unpaid check, draft or other form of instrument submitted by LICENSEE to ASCAP. 
 
4. Breach or Default 
 
Upon any breach or default by LICENSEE of any term or condition herein contained, ASCAP may terminate this 
license by giving LICENSEE thirty days notice to cure such breach or default, and in the event that such breach or 
default has not been cured within said thirty days, this license shall terminate on the expiration of such thirty-day 
period without further notice from ASCAP.  In the event of such termination, ASCAP shall refund to LICENSEE 
any unearned license fees paid in advance. 
 
5. Right To Verify Reports 
 
(a) Upon thirty days written notice to LICENSEE, ASCAP shall have the right, by its duly authorized 
representatives, at any time during customary business hours, to examine the books and records of account and 
program information of LICENSEE only to such extent as may be necessary to verify any and all reports rendered 
and accountings made by LICENSEE to ASCAP.  ASCAP shall consider all data and information coming to its 
attention as the result of any such examination as completely and entirely confidential. 
 
(b) The period for which ASCAP may audit pursuant to this Agreement shall be limited to three calendar years 
preceding the year in which the audit is made; provided, however, that if an audit is postponed at LICENSEE’s 
request, ASCAP shall have the right to audit for the period commencing with the third calendar year preceding the 
year in which notification of intention to audit was first given by ASCAP to LICENSEE.  This three-year limitation 
shall not apply if LICENSEE fails or refuses after written notice from ASCAP to produce the books and records 
necessary to verify any report or statement of accounting required pursuant to this Agreement.  Should the three-
year audit period extend into a previous license agreement, nothing herein shall restrict ASCAP’s right to audit for 
the full three calendar years preceding the year in which notification was given. 
 
(c) If any such examination shows LICENSEE to have underpaid the license fees due ASCAP by 5% or more, 
LICENSEE shall pay a finance charge on the license fees shown due of 1.5% per month from the date(s) the license 
fees should have been paid pursuant to this Agreement. 
 
(d) If any such examination shows LICENSEE to have underpaid the license fees due ASCAP by less than 5%, 
LICENSEE shall pay a finance charge on the license fees shown due of 1.5% per month from the date ASCAP 
demands payment of such amount. 
 
6. Additional Termination Provisions 
 



(a) ASCAP shall have the right to terminate this license upon thirty days written notice if there is any major 
interference with, or substantial increase in the cost of ASCAP’s operations as the result of any law in the state, 
territory, dependency, possession or political subdivision in which LICENSEE is located or in which LICENSEE 
presents concerts which is applicable to the licensing of performing rights.  In the event of such termination, ASCAP 
shall refund to LICENSEE any unearned license fees paid in advance.   
(b) Notwithstanding the provisions of Paragraph 1.(b) above, ASCAP shall have the right to terminate this 
Agreement at any time upon thirty days written notice provided that ASCAP terminates all Blanket Concert and 
Recital Licenses at the same time. 
 
7. Notices 
 
ASCAP or LICENSEE may give any notice required by this Agreement by sending it by United States Mail, 
generally recognized same-day or overnight delivery service, or by transmitting the notice electronically to the other 
party’s last known facsimile number or e-mail (or similar electronic transmission) address.  Each party agrees to 
notify the other of any change of address. 
 
8. Applicable Law 
 
The meaning of the provisions of this Agreement shall be governed by and construed in accordance with the laws of 
the State of New York, without regard to its conflict of laws principles. 
 
IN WITNESS WHEREOF, this Agreement has been duly executed by ASCAP and LICENSEE. 
this _______ day of ________________________________,  20____. 
 
 

AMERICAN SOCIETY OF COMPOSERS,  
 AUTHORS AND PUBLISHERS 

LICENSEE ________________________________ 
 

By 
By                                                           
        

 

                                                               
TITLE 
 

(Fill in capacity in which signed:  (a)  If corporation, state corporate 

office held;  (b)  If partnership, write word "partner" under signature 

of signing partner;  (c) If individual owner, write "individual owner" 

under signature.) 

 



 
 
 

BLANKET CONCERT AND RECITAL (BCON) 
2016 Rate Schedule 

 
Schedule I. 

 
 
 

Low 
 

0 
2,501 
5,001 

10,001 
over 

Seating Capacity*  
 

High 
 

2,500 
5,000 

10,000 
25,000 
25,000 

 
Percentage Applied to 

Gross Ticket Revenue** 
 

0.80% 
0.40% 
0.25% 
0.20% 
0.10% 

 
 

*Where the total seating capacity of a location has been altered to accommodate a particular performance, the term 
"Seating Capacity" shall mean the total number of seats made available for that particular performance and shall be so 
indicated on the report. 

 
**"Gross Revenue" means all monies received by LICENSEE or on LICENSEE'S behalf from the sale of tickets for each 
concert.  Gross revenue shall not include per ticket entertainment, amusement, or sales taxes, commissions or fees paid to 
automated ticket distributors, such as "Ticketmaster," per-ticket theatre restoration or other facility fees, or parking fees 
when included in the ticket price. 

 

 
Schedule II.  Free and Benefit Events *** 

 
 
 

Low 

Seating Capacity  
 
High 

 
 
Fee per Event 

 

0 5,500 $   10.00 
5,501 10,000 $   50.00 

10,001 20,000 $ 104.00 
20,001 60,000 $ 174.00 

over 60,000 $ 342.00 
 

 
***"Benefit Event" means a concert which is not exempt from copyright liability under Section 110(4) of the United States 
Copyright Law, and which is held to raise money for a specific, bona fide, charitable institution or cause not affiliated in any 
way with LICENSEE, to which all the proceeds from the concert, after deducting the reasonable costs of producing the 
concert, are donated. 

 
Minimum Annual Fee.  The minimum annual fee payable hereunder shall be $241.00. 

 
Annual License Fee for Year 2017 and Thereafter 

 
The annual license rate under Schedule II. and the minimum annual fee for each calendar year commencing 2017 shall be 
the license fee for the preceding calendar year, adjusted in accordance with the increase in the Consumer Price Index - All 
Urban Consumers (CPI-U) between the preceding October and the next preceding October, rounded to the nearest $1.00. 

 
 
 

ASCAP 
Toll Free: 1-800-505-4052 Fax: 615-691-7795 

Epayment Websites: http://www.ascap.com/mylicense or http://www.ascap.com 



 
 

(B) - % Applied to Gross Revenue 

Seating 
Capacity* 

% Applied to 
Gross Revenue** 

 
0   -  2,500 

2,501 -  5,000 
5,001 - 10,000 

10,001 - 25,000 
Over 25,000 

 
0.80%  (0.0080) 
0.40% (0.004) 
0.25% (0.0025) 
0.20% (0.0020) 
0.10% (0.0010) 

 

Specify quarter(s)with no events: 1st 2nd 3rd 4th Year: 

Specify quarter(s)with no events: 1st 2nd 3rd 4th Year: 

 

BLANKET CONCERT AND RECITAL (BCON) 
Report Form 

 
Account Number: ___________________ Premise Name: ________________________________________________ 

 
Reports are due 15 days after each calendar quarter 

Apr 15 (Jan - Mar), Jul 15 (Apr - Jun), Oct 15 (Jul - Sep), Jan 15 (Oct - Dec) 
 

Report for the Quarterly Period: 
 

EVENT 
DATE 

(MM/DD/YY) 

PERFORMER & 
OPENING ACTS 

VENUE/ 
EVENT 

LOCATION 

CITY, 
STATE 

SEATING 
CAPACITY * 

(A) GROSS 
REVENUE** 

(B) 
% APPLIED 
TO GROSS 
REVENUE 

(SEE 
BELOW) 

(C) 
EVENT 

FEE 
(A) x (B) 

= (C) 

PROGRAM 
OR SONG 

LIST 
ATTACHED 

(Y/N) 

CO- 
SPONSOR 

(Y/N) 

        Yes 
 

No 

Yes 
 

No 

        Yes 
 

No 

Yes 
 

No 

        Yes 
 

No 

Yes 
 

No 

        Yes 
 

No 

Yes 
 

No 

        Yes 
 

No 

Yes 
 

No 

        Yes 
 

No 

Yes 
 

No 

  
$  

 
 

* W here the total seating capacity of a location has been altered to accommodate a 
particular performance, the term "Seating Capacity" shall mean the total number of seats 
made available for that particular performance and shall be so indicated on the report. 
**   "Gross Revenue" means all monies received by LICENSEE or on LICENSEE'S behalf 
from the sale of tickets for each concert. Gross revenue shall not include per ticket 
entertainment, amusement, or sales taxes, commissions or fees paid to automated ticket 
distributors, such as "Ticketmaster," per-ticket theatre restoration or other facility fees, or 
parking fees when included in the ticket price. 
***  If the event is co-sponsored, identify by attaching to this report form the co-sponsor, 
address, phone number and their ASCAP account number. 

Note:  To report a Free or Benefit Event, please phone 1-800-505-4052 to request the appropriate form, or use EZ ASCAP Concert 
Reporting at www.ascap.com/mylicense to complete your entire report on-line or make payments on your account. 
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Home   Music   Spotify vs. Apple Music: Which service is the…

SPOTIFY VS. APPLE MUSIC: WHICH SERVICE IS THE
STREAMING KING?
By Digital Trends Staff —  October 28, 2016 9:53 AM20

When it comest to subscribers, the undisputed king of on-demand streaming music is Spotify. With a

reported paid user base surpassing 40 million subscribers — not to mention an astronomical 55 million

additional listeners on its free, ad-based service — the Swedish-born service currently trounces the on-

demand competition. Its biggest competitor? Apple Music, a much younger paid-only service that, as of

September 2016, is reported to have at least 17 million subscribers. Although that is less than half the20

size of Spotify’s paid user base, it’s impressive when you consider that Apple Music went live in June of

2015, nine years after Spotify’s founding.20
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Related: Apple Music’s iOS 10 update includes new personalized playlists to compete with Spotify

It’s hardly surprising that Apple Music is successfully nipping at Spotify’s heels, however. Not only is it

backed by one of the biggest companies in the world, it also gives users access to the entire iTunes

library, a swath of curated playlists, and a 24-hour radio station helmed by BBC-alum Zane Lowe. Even

the required subscription fee of $10 per month is no great barrier for entry, as Apple Music offers a three-

month free trial and a discounted family plan. Some users will likely jump ship after the trial period, but

either way, the service touts all the characteristics of a powerhouse streaming client.

Given the recent release of iOS 10 and MacOS Sierra, it seems reasonable to take stock of how Apple’s

streaming service measures up against Spotify. Follow us below to see if Apple Music has what it takes

to steal the crown.

Music library

One of the main reasons Spotify continues to enjoy streaming dominance is its impressive 30 million-

plus song catalog. Couple this with the fact that it adds over 20,000 new songs each day, and the20

service offers more music than your ears even know what to do with. While there exist several glaring

holes in its library — hello Garth Brooks, Taylor Swift, Tool — Spotify’s offering is about as comprehensive

as it gets. Moreover, Spotify brings all the latest record releases, exclusive live sessions, and various new

singles right to its New Releases tab each Friday, providing a great way to hear the latest from

established artists, and rising stars alike.

However, Apple’s service now touts around 40 million songs, which is superior to Spotify’s “more than

30 million” figure (though we’re not sure by how much). That’s something that other competitors, like

Amazon’s new paid streaming service or Jay Z’s Tidal simply can’t match. Moreover, Apple has taken

steps to secure more exclusives than the competition. For example, Taylor Swift’s oeuvre, noticeably

absent from Spotify, is available on Apple Music. Spotify isn’t too happy with artists signing exclusivity

deals with Apple, either. Reportedly, Spotify has a history of altering search rankings for artists who

release their music through Apple first.
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There’s another area where Apple Music has the leg up on its competition: integration of the iTunes

library. Any music you’ve got — whether previously purchased via the iTunes Store, ripped from a

physical CD, or uploaded to iTunes Match — will appear in your Apple Music library. This means Apple

Music subscribers have the option to freely browse their own music alongside Apple’s standard catalog.

Spotify offers a similar function, relegating your local music files to a separate tab, but you can’t access

your local music via broad searches like you can with Apple Music.

Winner: Apple Music

Next Page  Continue reading...

MUSIC DISCOVERY

With more than 30 million songs at its disposal, Spotify’s library can be daunting for those who want to

find new music. Playlists like “Release Radar,” “New Music Friday,” and Monday’s personalized “Discover

Weekly” provide fantastic opportunities for subscribers to latch on to new music. The program’s deep

well of 32 base genres to choose from — and another 20 to 30 selectable playlists — make new music is20

ripe for the picking.

Spotify’s “Discover Weekly” in particular deserves praise. Added to your feed every Monday morning,

the feature delivers a two-hour playlist of personal music recommendations based on your listening

habits, as well as those who listen to similar artists you love. Playlists are often chock-full of music you

haven’t heard before, as well as deep cuts from some of your favorite artists, thus broadening your

listening repertoire with a collection of songs likely right up your alley. Listen to a good deal of the Black

Keys? Your weekly playlist might include The Arcs, a side project of Black Keys guitarist Dan Auerbach.

Fan of Dawes or Neil Young? Expect to find the likes of Laurel Canyon prodigy Jonathan Wilson on your

playlist. The feature is not always on point, but it’s often pretty impressive.

Page 2
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Furthermore, Spotify gives you the chance to create, share, and follow playlists of any kind — including

those shared by friends — with a simple click, along with expertly curated playlists for any mood or genre

you’re into. Aside from the gigantic library, Spotify’s commitment to bringing users varied content allows

it to continually stand the test of time, rarely feeling stale.

As for Apple Music, upon creating an account users will be prompted to select some of their favorite

artists so the service can get a sense of their tastes. The interface for this is a somewhat annoying digital

ball pit where each ball represents an artist, with users tapping particular balls to indicate artists they like

or love. While it is a visually striking way to dictate music preferences (the pink on a white background is

pure Apple-chic), the style stomps on the utility a bit. On mobile devices in particular, the balls quickly

clog up the screen, sluggishly bouncing off each other and making it a pain to select more artists.

Thankfully, once the process is complete, Apple Music does a great job curating playlists to appeal to

your preferences. Playlists might be based on style (mellow, jazzy hip hop), a particular artist (The Who),
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or even a particular activity (such as driving). Apple claims the playlists are curated by a “team of

experts.” Whatever their music credentials may be, Apple’s cabal of tastemakers does a good job

creating varied playlists that are at once familiar yet fresh, like a mixtape you might get from a friend. You

can also always head back via the Account tab — accessible by tapping the icon in the top right corner

of “For You” — to re-select your favorite genres and artists.

The level of individual curation is impressive, with one DT staffer quick to

highlight a “Behind the Boards” playlist he received, one that

encompasses music from audio engineers who spend more time behind

the mixing board than in front of it. Spotify also offers “expertly-curated”

playlists, but Apple Music’s playlist selections come from individual DJs

on the Apple payroll. Apple Music’s Beats 1 Radio function also plays a

major role when it comes to music discovery. It’s refreshing to see Apple

move beyond sophisticated algorithms for a human approach to

facilitating true music discovery, but Spotify has its own magic at work,

and its personalized playlists are only growing.

The bottom line is, Spotify’s hands-off playlists, especially its fantastic Discover Weekly, give it the edge

here. Discover Weekly really is that good, and Spotify has begun working on similar spinoffs. Until Apple

Music can compete there, we’ll give Spotify the win.

Winner: Spotify

Next Page  Continue reading...

RADIO

Arguably the biggest area where Spotify finds itself behind its competitors is radio service. In our own

personal tests, choosing a particular artist to build a station around on Spotify doesn’t offer the same

creative discovery as you’ll get from services like Pandora.

Choosing the artist Gary Clark Jr. on Spotify, for instance, called up similar artists like The Black Keys, Eric

Clapton, and Stevie Ray Vaughan, but it tended to mainly focus on Clark Jr.’s own music. While choosing

a specific genre for a Spotify radio station allows for a wider selection of songs, the service also tends to

focus on run-of-the-mill hits — the Jazz station, for one, tends to stick to the same 50 or 60 standards.

Though Spotify’s radio function still provides an auto-curated, worthwhile listening experience, it doesn’t

journey far outside of the conventional box.

Page 3
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In an age that prioritizes automation, Apple Music’s preference for the human touch seems like a

romantic anachronism. This philosophy is embodied in Beats 1, Apple Music’s premier radio station that

runs 24/7, playing music and radio shows selected by its anointed DJs. While the in-house DJs like Zane

Lowe do an admirable job, the most intriguing shows on Beats 1 are those hosted by notable musicians

such as Annie Clark (St. Vincent) and Q-Tip (A Tribe Called Quest). These shows provide listeners a

unique look into the tastes of artists they may admire. Some of them also have interesting formats, such

as St. Vincent’s Mixtape Delivery Service, in which Clark solicits fans to tell her what is going on in their

lives and assembles playlists to suit them.

Beyond Beats 1, Apple Music has a number of more generic radio stations for those who simply want to

listen to say, classic rock, jazz, or Top 40 hits. There are also non-music stations such as BBC News

and ESPN.

Winner: Apple Music

Next Page  Continue reading...

SUBSCRIPTION FEES

Apple Music costs the industry-standard $10 per month, as does Spotify Premium, Tidal Premium, and

just about every other on-demand subscription service on the block (Amazon Music Unlimited costs

$10 per month, or $8 with an Amazon Prime subscription). Apple originally hoped to undercut its

competitors by offering its service for $8, or even $5 per month, but that plan was derailed by the major
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labels that own the rights to the vast majority of the company’s catalog. To make an Apple Music

subscription a bit more appealing, however, Apple offers a special family pack that allows customers to

add up to six individual accounts for a grand total of just $15 per month. In May, Spotify overhauled its

Family Plan and now offers the same six-account price point.

Considering Apple grants every prospective subscriber three months of Apple Music for free, the service

may be sweeping away more of Spotify’s user base than CEO Daniel Ek would like to acknowledge.

However — and this is key — Apple does not have a free, ad-based tier like Spotify, which is a big reason

the company was able to corral so many users in the first place. As mentioned, the majority of Spotify’s

users (55 million) listen for free. 

Winner: Spotify

Next Page  Continue reading...

USER INTERFACE AND MOBILE EXPERIENCE

Despite Apple’s penchant for minimalist design, Apple Music’s mobile interface was bit unintuitive out of

the gate. With the recent release of iOS 10, however, the cumbersome layout has been become a

more streamlined experience that music lovers should appreciate. The first change you’ll notice is that

your library is now the home page of the Music app. All the music you own can be accessed in this tab,

and you can easily select from Playlists, Artists, Albums, Songs, and Downloaded Music — just in case

you don’t want to waste your precious mobile data.

The New and Connect tabs have been removed, and their features consolidated into the For You tab,

which has been moved to make room for the new Library. Tapping on the For You tab now brings up

several different options. The new My New Music Mix and the daily, themed playlists provide even more

ways to discover new tunes, while the Browse tab gives you an avenue through which you can explore

popular music, videos, and Apple exclusives. The Search tab allows you to quickly search through either

your personal library or the Apple Music library.
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Apple has also recently integrated Siri with Apple Music, allowing subscribers to issue voice commands

through their iPhone or Mac. If you were to ask Siri to play the No. 1 song from 2001, for instance,20

Lifehouse’s Hanging by A Moment would quickly start playing. Android users don’t have Siri, of course.

The Android Apple Music app does hide its menu to the left side of the screen like many Android apps

do, however, and if users need to navigate, they can pull the menu into view as if it were a drawer. This

keeps the layout clean and makes good use of your phone’s limited real estate.

August also saw the official release of the Apple Music app for Android

devices. Though the service felt a little rough around the edges during its

beta period, many of the kinks have been worked out and the app feels

as snappy on Android as it does on iOS.

Spotify, on the other hand, has been going strong for years in this

category. User interface and user experience are facets in which Spotify

has always excelled. The mobile and desktop applications provide users

an easy way to browse music, access playlists, listen to internet radio, and

discover new music. Running on the left side of both the desktop client

and mobile app is the program’s navigation bar, which is broken into three separate sections: Main, Your

Music, and Playlists.

Each section features its own set of straightforward sub-categories, too, which gives users easy access

to the service’s many features. Spotify’s search function also actively populates the results field, much

like Google’s search engine, often providing exactly what you’re looking for after simply typing just a few

characters. Out of the host of reasons Spotify remains a top player, its user interface is near the top of

the list.

Winner: Spotify

Next Page  Continue reading...
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SOCIAL FEATURES

Spotify’s social functions allow subscribers to follow friends, see what they listen to and who they follow,

and gives users the ability to share or recommend playlists. The app also gives users the ability to

publish their listening history to Facebook, which then gives their Facebook friends an opportunity to

Like or Comment on the activity. While these features do give Spotify some social clout, we’d like to see

the service go further with more intuitive ways to follow friends and artists, as well as adding an easy

way to chat with who you follow. Spotify’s social core is solid, but adding a stronger focus toward

connecting people to their friends, and who they listen to, would go a long way in keeping people more

engaged in the site.

Apple Music doesn’t offer much in the way of social components aside from the Connect function, which

brings artists and fans closer together and effectively serves as an all-access pass to your favorite bands.

From candid backstage photos, to early cuts of an upcoming music video, artists have the ability to share

with their fans a host of exclusive insight and information. Apple also allows users the ability to

Comment, Like, or share any artist’s messages, with the artist having the opportunity to respond back. In

addition, these posts can be shared over Facebook and Twitter, along with individual songs and albums.

Though other friend-to-friend social aspects are relatively bare in Apple Music, its Connect feature is

unlike anything we’ve seen thus far in the industry. It’s certainly one of the most engaging aspects of any

service, and one which should help Apple stand apart from its competition.

That said, neither of these services go as far with social interaction as we’d like, so we’re calling this one

a toss-up.

Winner: Tie
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Next Page  Continue reading...

WORKOUT MODES

Many people listen to music while running, and one of the most intriguing features of Spotify’s mobile

app is its ability to provide a playlist tailored to the user’s running speed. Users can choose from a

variety of playlists, categorized by environment (cold weather, evening), genre, or even popularity. There

are also “Running Originals,” playlists of original music composed by artists such as Ellie Goulding and

Tiësto. While the inclusion of original music is a neat idea, the songs seem for the most part to be

generic techno, which is fine if you just need background noise but nothing memorable.

On smartphones with the appropriate sensors, Spotify will also automatically estimate how quickly a user

is running and select a playlist at a matching tempo. For phones that lack the necessary sensors, users

can manually enter the tempo they want (given in steps per minute). During use, Spotify seems to cut the

intros and outros of songs, fading quickly into the next track. This keeps the tempo steady, though it can

be jarring and may annoy music purists.

Depending on where they run, users will also likely not have access to Wi-Fi, and will be forced to rely on

their mobile data to stream music. This exposes Running’s biggest weakness, as the streaming quality

can vary dramatically depending your connection. Perhaps it was merely the reception, but starting up a

playlist took a while, and the music was occasionally choppy.
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Spotify Running is far from perfect. The music selection can be a bit

puzzling — a smooth Spanish ballad, one of the songs that played during

our testing, doesn’t seem particularly good for exercise — and the

performance is not always great. However, it’s a unique feature for

Spotify, and a welcome one for people who don’t want to plan out their

music selection before they run.

Apple Music, on the other hand, doesn’t have a feature dedicated to

exercise. As such, though it’s not perfect, Spotify’s investment in workout

modes gives it the wins by default.

Winner: Spotify

Next Page  Continue reading...

FINAL VERDICT?

Spotify for the win. While Apple Music has made some serious strides, for our money, Spotify still reigns

supreme. Its user interface is accessible, uncluttered, and makes playlist management simple. Its new

music discover playlists, especially Discover Weekly, keep it brilliantly fresh, and it’s also free for those

who can’t yet make a commitment. Apple Music’s larger catalog (though how much larger it is isn’t clear),

exclusive releases, and features like Beats 1 radio make it a serious contender, and the race has never

been closer. For now, however, Spotify still has a slight edge.

Updated by Nick Hastings 10/28/2016: 20 Added information about Apple Music’s revamped interface and

other new developments.

Download Spotify for:

IOS  ANDROID

Download Apple Music for:

IOS  ANDROID

FROM THE WEB
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Jeremy Kaplan  · Editorinchief at Digital Trends
Well that's just super. Thanks for reading!
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ASCAP Annual Report 2013

“ “          More than 500,000 of my fellow 
songwriters, composers and music 
publishers depend on ASCAP to 
collectively license their work and collect 
public performance royalties, which are 
becoming a more vital source of income 
in the digital age. As we celebrate our centennial, we 

believe it is time to update the regulations that govern music licensing. 

ASCAP is working to shape a future which preserves the enormous 

benefits of the collective licensing model, while better reflecting how 

technology is changing the way people listen to music and the 

competitive landscape in which we operate.”

          Our strong performance in 2013 
further demonstrates why ASCAP is 
uniquely suited to serve the needs of both 
music creators and licensees in the digital 
future. I believe ASCAP’s ability to transparently and efficiently 

track and distribute performance royalties using the most advanced 

technology is unmatched within the industry, as is our commitment to 

nurturing and advocating on behalf of our community of members. I 

am thrilled that in our 100th year, ASCAP is still breaking new ground 

toward a more transparent, efficient and effective music licensing 

system.”

ASCAP Annual Report 2013 2

Music, Made Possible.

ASCAP President and Chairman Paul Williams ASCAP CEO John LoFrumento

ASCAP is the world leader in performance royalties, advocacy and service for songwriters, composers and music publishers. 

Our mission is to ensure that our music creator members can thrive alongside the businesses who use our music so that, 

together, we can continue to touch the lives of billions.
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Strong Revenues 
Reported for 2013
 
ASCAP distributed over $851.0 million in royalties to its 

songwriter, composer and publisher members in the 2013 

calendar year, an increase of nearly $22.3 million over 2012. 

Domestic distributions totaled $527.9 million, up 5.8%. 2013 

became the sixth year in a row that ASCAP distributed well in 

excess of $800.0 million – more than $5.0 billion total – to its 

members. ASCAP is the only performing rights organization to 

do so, making it the global leader in performance royalty 

distributions to songwriters, composers and music publishers.

 

Revenues remained strong at $945.4 million, led by a $13.8 

million increase in domestic receipts boosting ASCAP’s 

financial growth, primarily from its new media and general 

licensing areas. Revenues from foreign societies also 

remained healthy at $330.6 million. ASCAP remains among 

the most-efficient performing rights organizations with an 

operating expense ratio among the lowest in the world. 2013’s 

operating ratio stood at 12.1% versus 11.6% in 2012, due to 

litigation expenses incurred as a result of ASCAP’s rate court 

proceeding with Pandora Media, which sought to lower the 

royalties it pays to music creators.

See full audited financials starting on page 18

 

A S C A P  B Y  T H E  N U M B E R S

 
$851.0 million 

distributed
 to members in 2013

100 Years
as the world leader in

p e r f o r m a n c e  r o y a l t i e s
and service to music creators

$5.0 Billion
distributed to ASCAP members 

in the last 6 years

250 Billion
performances processed by 

ASCAP in 2013

12.1%
operating expense ratio, 
one of the lowest among 
PROs in the world

500,000+
songwriters, composer 

and music publisher 
members

9 Million
works in the 

ASCAP repertory

1ST PRO
in the United States
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The ASCAP Board of Directors

WRITERS & PUBLISHERS

Paul Williams
President & Chairman

Songwriter 

Valerie Simpson
Songwriter 

Laurent Hubert
BMG Rights 

Management

Matt Pincus
SONGS Music

Publishing

Richard Bellis
Composer

Alf Clausen
Composer

Martin Bandier
Sony/ATV Music

Publishing

Caroline Bienstock
Carlin America

Dan Foliart
Composer

Marilyn Bergman
Songwriter 

Alex Shapiro
Composer

Wayland Holyfield
Songwriter

Bruce Broughton
Composer

Irwin Z. Robinson
Publisher Vice Chairman

Cromwell Music

James M. Kendrick
Treasurer

Schott Music

Barry Coburn
Ten Ten Music Group

Cameron Strang
Warner/Chappell Music

Leeds Levy
Leeds Music

Mary Megan Peer
peermusic

Doug Wood
Composer

Michael J. Sammis
Universal Music 

Publishing Group

Jimmy Webb
Writer Vice Chairman

Songwriter

Desmond Child
Songwriter

Dean Kay
Lichelle Music

ASCAP Annual Report 2013

The ASCAP Board of Directors, made up of 12 writers and 12 publishers, 
elected from and by the membership every two years, combines 
experience and foresight to best guide the Society into the future. ASCAP 
is the only performing rights organization in the U.S. owned by 
composers, songwriters and music publishers. Writer members elect 12 
writers to sit on the Board, and publisher members elect 12 publishers. 
ASCAP Board members know the needs of the members first-hand and 

they represent no other outside interest group. The Board has a clear 
agenda – to provide the fairest and highest level of payments, the best 
service and the best copyright protection for the membership. It does this 
by meeting regularly to set policy and by creating various Board 
committees which provide oversight and direction to a professional 
management team in all areas of ASCAP’s operation.

4
PAN Reb. Ex. 10



Among them are (above, l-r) Zedd, Calvin Harris, Big Sean, Haim, Sia, Matthew Koma, Drake, Kings of Leon’s 
Jared Followill, Gerardo Ortiz and composer Steven Price (Gravity)
 

ASCAP Annual Report 2013

ASCAP welcomed more than 
30,000 new members in 2013. 

5
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ASCAP members 
continue to garner 
the highest industry 
awards and honors. 
At the 56th Grammy Awards, honoring the music of 2013, ASCAP 

members took home the lion’s share of awards, winning 60% of all 

categories. Justin Timberlake earned three Grammys; Jay Z and Sir 

Paul McCartney each earned two; bright, young newcomer Lorde 

(APRA) won the Song of the Year Grammy for “Royals;” Shane 

McAnally won the Best Country Song Grammy for “Merry Go 

‘Round;” and ASCAP’s very own President and Chairman of the 

Board Paul Williams earned his third career Grammy for his work on 

Daft Punk’s Random Access Memories.

 

ASCAP songwriters and composers also swept the music 

categories at the 2013 Golden Globe Awards. Composer Alexander 

Ebert, bandleader of Edward Sharpe and the Magnetic Zeros, 

earned a Golden Globe for Best Original Score for his music to the 

2013 film All is Lost. Rock legends U2 and writer-producer Brian 

Burton (aka Danger Mouse) earned awards for “Ordinary Love,” their 

tribute to Nelson Mandela featured in Mandela: Long Walk to 

Freedom. In addition, longtime ASCAP member Stephen Schwartz’s 

Pippin won a 2013 Tony Award for Best Revival of a Musical, and 

Steven Price won an Oscar for his Score to Gravity.

ASCAP Annual Report 2013

HIGHEST AWARDS & HONORS

U2’s Song, “Ordinary Love,” Co-written with Danger Mouse, 
won the Golden Globe for Best Original Song

Newcomer Lorde (APRA) won 
the Song of the Year Grammy for “Royals”

ASCAP President Paul Williams accepts his Grammy for Daft Punk’s
Random Access Memories

 Justin Timberlake earned 
three Grammys in 2013

 #1 hit songwriter Romeo Santos 
dominated the Latin Billboard 
charts in 2013

DOMINATING THE CHARTS
 

ASCAP members dominated the 2013 Billboard charts. Members whose 

songs hit #1 last year included R&B songwriter Robin Thicke, Latin 

songwriter Romeo Santos, country songwriter Ashley Gorley and Christian 

songwriter Matthew West. ASCAP members , Bruno Mars, Brandy Clark, 

Justin Timberlake, Drake, Katy Perry, Jay Z, Lorde (APRA), Kendrick Lamar, 

Alicia Keys, fun.’s Nate Ruess, Beyoncé, Josh Kear, Chris Tompkins, 2 Chainz, 

Mike Einziger, Aloe Blacc and many others also topped the charts in 2013.

6
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TECHNOLOGICAL 
INNOVATIONS
 

ASCAP maintained a high level of 
royalty payments to its members 
through upgrades to its business 
U[UVGOU��QRGTCVKQPCN�GHƒEKGPEKGU�
and technological innovations. This 
was accomplished by:
 
 Migrating ASCAP’s data center operations to a new  
 state-of-the-art facility with increased storage,  
 power and speed to maximize the processing of  
 performances
 
 Completing a 5-year project that simplified its   
 license and rate structure for eating and drinking  
 establishments, leading to a 30% increase in General  
 Licensing customers. Today, there are more than  
 700,000 businesses licensed – bars, clubs, skating  
 rinks, hotels, retail stores, orchestras and more

 

 
 Utilizing pattern recognition technology, whereby  
 ASCAP began automatically identifying musical  
 works – mostly instrumental –  on radio, TV and  
 cable, even when voice-overs or sound effects are  
 mixed with the music, increasing the number of  
 performances tracked by 150%
 
 Expanding ASCAP’s satellite radio survey, resulting in  
 18,000 additional members getting paid and an  
 additional 3 million performances processed in one  
 quarter, and expanding ASCAP’s surveys of Music  
 Choice, AMI and Touchtunes so that 66,000 more  
 members got paid and 120 million more performanc 
 es were processed in one quarter
 
 Enhancing tracking, which when coupled with a  
 greater number of licensees playing a wider variety  
 of music than every before, resulted in a 45%   
 increase in the number of members receiving 
 royalties in the past five years alone
 
 Introducing the “Play Music” license for small web 
 sites and mobile apps, an easy-to-use, economical  
 agreement that can be obtained at ASCAP.com in a  
 matter of minutes

ASCAP Annual Report 2013 7
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SUPPORTING 
CAREERS
As the only performing rights 
organization in the US owned and 
run by songwriters, composers 
and publishers, ASCAP 
understands that music is more 
than a passion for our more than 
500,000 members - it’s also the 
way they make a living. In 2013, 
we continued to improve our core 
services and career development 
programs, all designed to make 
our members’ careers easier and 
more rewarding. 

 

In an always-connected music world, good data is essential to making 

good decisions. That’s why we offer ASCAP Member Access, an online 

portal that gives our members a granular level of detail about who’s 

playing their music, how often, and how much they’re getting for it 

(ASCAP is also the only PRO in the US that lets its members see every 

cue sheet with their music on it - all through Member Access). In 2013 

we introduced the iStatement to Member Access, an interactive PDF 

version of the ASCAP royalty statement that lets our members scan 

through and sort royalty info quicker and easier than ever before. 

ASCAP is leading the way in transparency in the digital era, and 

Member Access is key to that goal.

ASCAP OnStage gives our members a simple way to submit 

setlists for live shows in ASCAP-licensed venues, and receive 

royalties for every single one. It’s accessible through Member 

Access and also through the ASCAP Mobile app, so our members 

can submit setlists right after their concerts. ASCAP OnStage has 

become an essential income stream for the many thousands of 

ASCAP members who actively perform their music live. In 2013, 

we paid OnStage Royalties to 5,758 for more than 25,000 live 

events featuring their music.

ASCAP Annual Report 2013 8
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The ASCAP Plus Awards continue to support and recognize 

songwriter and composer members with substantial activity in 

media and venues that are not included in our performance 

surveys, or whose works have unique prestige value. ASCAP was 

the first PRO to establish this type of program, and it has been a 

cornerstone of our career development offerings for over 50 

years. We awarded more than $1.8 million in cash awards to 

deserving members for their 2013 Plus Awards submissions.

MEMBER BENEFITS
At ASCAP we understand how challenging it can be to finance 

and find resources as a working songwriter or a composer. That’s 

why we offer our members an extensive, exclusive package of 

Member Benefits. In 2013, we partnered with Sterling 

Healthworks on a web and call center resource for ASCAP 

members to receive personalized guidance in selecting a new 

health insurance plan under the Affordable Care Act. It was a 

vital complement to our existing roster of benefits, ranging from 

discounts on instrument insurance to deals on musical gear, 

education and travel. The ASCAP Member Benefits program 

helps them in many aspects of their professional and personal 

lives. 

FOSTERING CONNECTIONS 

We keep our members well-informed at ASCAP.com and through 

our social media efforts on Facebook, Twitter, YouTube, and 

Instagram. Our members are the first to hear about events, career 

advice and important copyright and advocacy information 

through our Inside Music e-newsletter; ASCAP Board member 

Dean Kay also compiles The ASCAP Daily Brief, an indispensable 

daily digest of music industry news and commentary, sent free of 

charge to every ASCAP member. Launched in 2013, our 

#StandWithSongwriters campaign invited music creators and 

fans to call out streaming music giant Pandora for trying to pay 

writers less. The petition received over 7000 signatures, and our 

message reached more than 5 million viewers on social media.

 

 

ASCAP Annual Report 2013 9
PAN Reb. Ex. 10



SPOTLIGHTING MEMBERS

Melanie Fiona at the 2013 Sundance ASCAP Music Café

ASCAP’s member support continues to grow with showcases at 

major festivals and conferences throughout the country, geared 

toward promoting and highlighting the importance of our 

songwriters and composers to the greater music industry. 

ASCAP’s influential showcases are held annually at the Sundance 

Film Festival, CMJ, SXSW, Culture Collide and the Folk Alliance, 

just to name a few, and hundreds of deserving members benefit 

each year from the exposure.

NURTURING CRAFT

Composer Amie Doherty conducts an original cue with a 61-piece 
orchestra at the 2013 TV & Film Scoring Workshop with Richard Bellis

ASCAP’s outreach to members also includes educational 

workshops throughout the year, around the country and across 

the genre spectrum. Anyone can apply for these highly 

successful workshops, including the Lester Sill Songwriting 

Workshop, the ASCAP Foundation/DreamWorks Musical 

Theatre Workshop with acclaimed composer Stephen Schwartz, 

multiple TV and film scoring workshops in LA and New York, 

country, pop and Christian songwriting workshops in Nashville 

and many more. 

 

ASCAP Annual Report 2013 10
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CREATING OPPORTUNITY

Songwriters and ASCAP staff gather outside the medieval Château 
Marouatte on a break from writing hits at a 2013 song camp in France

ASCAP is actively invested in creating the hit songs of tomorrow. 

Every year we bring together top ASCAP members at a series of 

high-level song camps that bridge the genre divide. They’re 

designed to produce hits and get cuts in multiple formats, from 

pop to R&B, norteño to country. Two examples of ASCAP song 

camp success in 2013: duranguense group El Trono De Mexico 

had a major hit with “A La Basura,” written at an ASCAP song 

camp in McAllen, Texas, and Plain White T’s released the 2013 

single “Should’ve Gone To Bed,” Co-written by the band’s leader 

Tom Higgenson at an ASCAP Song Camp in France.

ASCAP “I CREATE MUSIC” EXPO

Katy Perry at the 2013 ASCAP “I Create Music” EXPO

The ASCAP “I Create Music” EXPO, the only conference dedicated 

to songwriting and composing, is a valuable experience that 

educates and motivates music creators from around the world. 

But it’s much more than that. The EXPO has become a trusted 

community-building event that leaves every attendee enriched 

and inspired, including ASCAP’s top panelists. That’s why so 

many successful members participate each year. Over its 

nine-year history, tens of thousands of EXPO participants have 

now benefited from the unique experience the EXPO provides 

year after year.

ASCAP Annual Report 2013 11
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ASCAP ADVOCACY: 
2 0 1 3  A T  A  G L A N C E

F E B R U A R Y

ASCAP Takes to Capitol Hill to Champion 
Fair Online Payment

On February 26th,  2013, ASCAP presented a performance and 

Q&A session with hit songwriters Josh Kear and Dan Wilson in 

the Rayburn House Office Building in an event to entertain and 

inform members of Congress and their staffs about the creative 

process of songwriting and the challenges facing songwriters in 

the digital world. The event was hosted by ASCAP President and 

Chairman Paul Williams. Welcoming the ASCAP songwriters to 

the Hill were Rep. Marsha Blackburn (R-TN), co-chair of the 

Congressional Songwriters Caucus, Congressional Creative 

Rights Caucus co-founder Rep. Judy Chu (D-CA), Congressional 

Musicians Caucus founder & co-chair Rep. Joe Crowley 

(D-NY), Rep.Ted Deutch (D-FL) and Rep. Louie Gohmert (D-TX).

Josh Kear, Congressional Songwriters Caucus co-chair Rep. Marsha 
Blackburn, Dan Wilson and ASCAP President and Chairman Paul Williams

M A R C H

Register of Copyrights Calls for Updates to 
US Copyright Act

On March 20th, 2013, the House Judiciary Subcommittee on Courts, 

Intellectual Property and the Internet held a Congressional oversight 

hearing to consider recommendations to revise the US copyright 

law. The committee, chaired by Rep. Howard Coble (R-NC) and 

Ranking Member, Rep. Mel Watt (D-NC), heard testimony delivered 

by a sole witness, Maria A. Pallante, the Register of Copyrights.

A P R I L

Register of Copyrights 
Maria A. Pallante
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At ASCAP “I Create Music” EXPO, US Reps. 
Blackburn and Chu Join Songwriters on 
Advocacy Panel

At the ASCAP “I Create Music” EXPO in Los Angeles, US Reps. 

Marsha Blackburn (R-TN) and Judy Chu (D-CA) spoke on a panel, 

“Securing Fair Compensation Online: How You and the US 

Congress Can Make a Difference.” Joining the legislators onstage 

for the discussion were ASCAP President Paul Williams and hit 

songwriter Brett James. 

\

Pictured (l-r) are songwriter-producer Brett James, US Representative 
Judy Chu (D-CA), ASCAP President and Chairman Paul Williams, US 
Representative Marsha Blackburn (R–TN) and ASCAP CEO John 
LoFrumento before the "Securing Fair Compensation Online: How You 
and the U.S. Congress Can Make A Difference" panel

M AY

ASCAP Music Brings Message to Library of 
Congress

With a special concert in DC on May 14th, The ASCAP Foundation 

and the Library of Congress jointly celebrated the fourth anniversary 

of the ASCAP Collection at the Library of Congress - the gift by The 

ASCAP Foundation of documents, photos, sheet music and other 

artifacts. As in years past, a number of Senators and Congressional 

Representatives joined in to introduce the performers from the 

stage: Rep. Karen Bass (D-CA), Rep. Marsha Blackburn (R-TN), Sen. 

Barbara Boxer (D-CA), Sen. Orrin Hatch (R-UT), Rep. Jared Huffman 

(D-CA), Sen. Tim Kaine (D-VA), Rep. Jerrold Nadler (D-NY), Rep. Mel 

Watt (D-NC) and Sen. Roger Wicker (R-MS).

Mary Chapin Carpenter performs at the Library of Congress
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J U N E

Williams Delivers Powerful Keynote at 
CISAC World Creators Summit

On June 5th, ASCAP President and Chairman Paul Williams 

delivered a powerful keynote to attendees of the CISAC World 

Creators Summit in DC. He spoke passionately and pointedly 

about what it means to be a creator in today’s challenging digital 

environment. On the previous day of the Summit, ASCAP CEO 

John LoFrumento participated on a panel called “Visions for the 

Future – Different Perspectives for the Creative Sector,” which 

featured leaders from the creative industries discussing their 

visions for the years ahead.

(Above l-r): President of SoundExchange Michael Huppe, ASCAP CEO John 
.Q(TWOGPVQ��%JKGH�&KIKVCN�1HƒEGT�HQT�*CTRGT%QNNKPU�2WDNKUJGTU�%JCPVCN�
Restivo-Alessi, author Chris Ruen (Freeloading: How our Insatiable 
Appetite for Free Content Starves Creativity), Managing Partner for TAG 
Strategic Ted Cohen, Chairman of the Copyright Hub and author Richard 
Hopper (Copyright Works: Streamlining Copyright Licensing for the Digital 
Age), and CEO of SACEM Jean-Noël Tronc, all who took part in the “Visions 
for the Future – Different Perspectives for the Creative Sector” panel at 
the World Creators Summit
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J U LY

ASCAP Files FCC Petition to Block 
Pandora's Radio Station Bid
 

In July ASCAP filed a petition with the Federal Communications 

Commission (FCC), asking that it deny Pandora’s request to buy 

an AM/FM radio station in Rapid City, South Dakota. ASCAP took 

this step as part of its ongoing efforts to protect its members 

against Pandora’s attempts to underpay songwriters and 

composers. Pandora bought the radio station for one reason – to 

argue that it is entitled to pay lower music licensing fees for its 

billions of online-only internet music streams.

S E P T E M B E R

ASCAP Fights Back Against Pandora’s 
Attack on Songwriters

The rights of songwriters came under attack when online 

streaming giant Pandora filed suit against ASCAP. Pandora, 

which controls close to 70% of the US streaming market, refused 

to pay fair value to license the hard work of songwriters and took 

songwriters to court to pay even less.  On  September 30th, 

ASCAP launched a  a petition asking the incoming Pandora CEO, 

Brian McAndrews, to stop 

attacking music creators and 

to pay them fairly for their 

music. ASCAP used 

Thunderclap, a crowd-messag-

ing platform, and drew nearly 

2,800 supporters with a social 

media reach of over 5 million. 

Participants included such top 

songwriters as Jared Leto and 

Savan Kotecha.
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N O V E M B E R

ASCAP Celebrates 100 Years in 100 Days 
with Launch of Interactive Centennial Site 
and Release of Why We Create Music Film
 

As ASCAP approached its birthday on February  13th, 2014, it 

began its year-long celebration of its songwriter, composer and 

music publisher members by looking to the fuure and launching 

a “100 Years, 100 Days” campaign and innovative website on 

November 5th.  ASCAP100.com featured an interactive timeline 

of ASCAP's rich history. Each day leading up to the birthday, a 

new year was unveiled, revealing a fascinating trove of 

photographs, facts and important milestones that told 

ASCAP’s – and America’s – musical story in an exciting new 

way. ASCAP100.com also debuted a commissioned short film, 

Why We Create Music, directed by Michael Marantz. The Film 

provides a behind-the-scenes look into the creative process of a 

veritable who's-who of today’s top songwriters and composers 

collaborating on an original score and song, “More Than the 

Stars.”  
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Members who contributed to the making of ASCAP's 100th birthday 
EQOOKUUKQPGF�ƒNO��9J[�9G�%TGCVG�/WUKE��KPENWFGF��#NQG�$NCEE��%NCWFKC�
Brant,  Carter Burwell, Amy Grant, Josh Kear, Savan Kotecha, David Lang,  
Charles Kelley and Dave Haywood of Lady Antebellum, Bear McCreary, 
Ne-Yo, Stargate, Dan Wilson and Bill Withers  
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were discussed at the general membership 
meeting in Los Angeles.  In addition, our 
independent public accountants, Ernst & Young 
LLP, presented our audited financial statements 
for the years ended December 31, 2013 and 2012 
at the June Board meeting.  Pages 18 through 27 
include selected portions of the audited financial 
statements.

ASCAP’s total distributions were $851.0 million in 
2013 compared to $828.7 million in 2012, an 
increase of $22.3 million. Distributions to 
members and foreign societies for domestic 
performances were $527.9 million, an increase of 
$28.9 million or 5.8%.  Distributions for foreign 
performances were $323.1 million, down $6.6 
million or 2.0%.  The Total Distributions chart 
highlights the trend of distributions over the past 
three years.

Total receipts were $945.4 million in 2013, up $3.7 
million.  Domestic receipts were $614.8 million, up 
$13.8 million. General and Background fees were 
up $27.0 million mainly due to refunds paid in 
2012 of approximately $25.0 million to various 
background / foreground music services due to an 

unfavorable court ruling. Excluding background 
refunds, General and Background was up $2.0 
million or 1.9%. New Media fees were up $7.5 
million or 29.5% primarily due to higher fees from 
various licensees. Fees from Radio Licensees 
decreased $10.9 million primarily due to lower 
fees from the industry.  Cable fees were down $7.1 
million or 3.5% primarily due to the timing of 
payments for Compulsory revenue. Foreign 
receipts were $330.6 million, down $10.1 million or 
3.0% primarily due to timing partially offset by 
higher actual performances.

Operating expenses were $114.8 million, up $5.7 
million or 5.2% from 2012, which resulted in an 
operating ratio of 12.1%. This increase is primarily 
due to higher Outside Legal Services & Litigation 
costs primarily for the rate court proceeding with 
an internet music service provider offset by 
continued cost containment efforts. In addition, 
ASCAP continues to invest in technology and 
ongoing operational improvements.   The Annual 
Receipts and Operating Expense Ratio charts 
provide a three-year trend of related information.  
We continue our commitment to control overhead 
expenses while strengthening operations to 
enhance service to our members and our licensees.

FINANCIAL OVERVIEW:
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ASCAP’S FINANCIAL RESULTS

TOTAL DISTRIBUTIONS
Dollars in Millions

$821.9 $828.7

20122011 2013

$851.0

OPERATING EXPENSE RATIO

12.1% 11.6%

20122011 2013

12.1%

ANNUAL RECIEPTS
Dollars in Millions

Total $982.8 Total $941.7 Total $945.4

$635.7 $601.0

$347.1 $340.7

20122011 2013

$614.8

$330.6

FOREIGN RECEIPTS
DOMESTIC RECEIPTS
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To the Board of Directors, of the American Society of Composers, 
Authors and Publishers

We have audited the accompanying Consolidated Statements of Receipts, 
'ZRGPUGU�CPF�%JCPIGU�KP�0GV�#UUGVU�CPF�VJG�TGNCVGF�PQVGU�VQ�VJG�ƒPCPEKCN�
statements of the American Society of Composers, Authors and Publishers, and 
subsidiaries (the Society), for the years December 31, 2013 and 2012.

Management’s Responsibility for the Financial Statements

Management is responsible for the preparation and fair presentation of these 
ƒPCPEKCN�UVCVGOGPVU�KP�EQPHQTOKV[�YKVJ�VJG�OQFKƒGF�ECUJ�DCUKU�QH�CEEQWPVKPI�
FGUETKDGF�KP�0QVG����VJKU�KPENWFGU�FGVGTOKPKPI�VJCV�VJG�OQFKƒGF�ECUJ�DCUKU�QH�
accounting described in Note 2 is an acceptable basis for the preparation of the 
ƒPCPEKCN�UVCVGOGPVU�KP�VJG�EKTEWOUVCPEGU��/CPCIGOGPV�KU�CNUQ�TGURQPUKDNG�HQT�
the design, implementation, and maintenance of internal control relevant to the 
RTGRCTCVKQP�CPF�HCKT�RTGUGPVCVKQP�QH�ƒPCPEKCN�UVCVGOGPVU�VJCV�CTG�HTGG�QH�OCVGTKCN�
misstatement, whether due to fraud or error.

Auditor’s Responsibility

1WT�TGURQPUKDKNKV[�KU�VQ�GZRTGUU�CP�QRKPKQP�QP�VJGUG�ƒPCPEKCN�UVCVGOGPVU�DCUGF�QP�
our audits. We conducted our audits in accordance with auditing standards 
generally accepted in the United States. Those standards require that we plan and 
RGTHQTO�VJG�CWFKV�VQ�QDVCKP�TGCUQPCDNG�CUUWTCPEG�CDQWV�YJGVJGT�VJG�ƒPCPEKCN�
statements are free of material misstatement.
 An audit involves performing procedures to obtain audit evidence about 
VJG�COQWPVU�CPF�FKUENQUWTGU�KP�VJG�ƒPCPEKCN�UVCVGOGPVU��6JG�RTQEGFWTGU�UGNGEVGF�
depend on the auditor’s judgment, including the assessment of the risks of 
OCVGTKCN�OKUUVCVGOGPV�QH�VJG�ƒPCPEKCN�UVCVGOGPVU��YJGVJGT�FWG�VQ�HTCWF�QT�GTTQT��
In making those risk assessments, the auditor considers internal control relevant 
VQ�VJG�GPVKV[ŨU�RTGRCTCVKQP�CPF�HCKT�RTGUGPVCVKQP�QH�VJG�ƒPCPEKCN�UVCVGOGPVU�KP�

Report of Independent Auditors
order to design audit procedures that are appropriate in the 
circumstances, but not for the purpose of expressing an opinion on 
the effectiveness of the entity’s internal control. Accordingly, we 
express no such opinion. An audit also includes evaluating the 
appropriateness of accounting policies used and the reasonableness 
QH�UKIPKƒECPV�CEEQWPVKPI�GUVKOCVGU�OCFG�D[�OCPCIGOGPV��CU�YGNN�CU�
GXCNWCVKPI�VJG�QXGTCNN�RTGUGPVCVKQP�QH�VJG�ƒPCPEKCN�UVCVGOGPVU�
 We believe that the audit evidence we have obtained is 
UWHƒEKGPV�CPF�CRRTQRTKCVG�VQ�RTQXKFG�C�DCUKU�HQT�QWT�CWFKV�QRKPKQP�

Opinion

+P�QWT�QRKPKQP��VJG�ƒPCPEKCN�UVCVGOGPVU�TGHGTTGF�VQ�CDQXG�RTGUGPV�
fairly, in all material respects, the consolidated assets, liabilities, and 
net assets of the American Society of Composers, Authors, and 
Publishers and subsidiaries at December 31, 2013 and 2012, and its 
consolidated cash receipts, expenses and changes in net assets for 
the years then ended, on the basis of accounting described in Note 2.

Modified Cash Basis of Accounting

As described in Note 2 to the Consolidated Statements of Receipts, 
'ZRGPUGU�CPF�%JCPIGU�KP�0GV�#UUGVU��VJGUG�EQPUQNKFCVGF�ƒPCPEKCN�
UVCVGOGPVU�JCXG�DGGP�RTGRCTGF�QP�VJG�OQFKƒGF�ECUJ�DCUKU�QH�
accounting, which is a basis of accounting other than U.S. generally 
CEEGRVGF�CEEQWPVKPI�RTKPEKRNGU��1WT�QRKPKQP�KU�PQV�OQFKƒGF�YKVJ�
respect to this matter.

June 9, 2014
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DOMESTIC RECEIPTS: (In Thousands)
(In Thousands)

Years Ended December 31

 20122013
License fees:

Television 
Cable 
Radio 
General and background 
New media 
Symphonic and concert 

 Membership Application Fees 
Interest and other income 

Total domestic receipts 

ROYALTIES FROM FOREIGN SOCIETIES: 
Total receipts 

EXPENSES:
Licensing services 
Performing rights 
Membership services 
Headquarters 
Legal 

Total Operating Expenses 
Loss on Investment in Mediaguide 

Total expenses, including loss
       on investment in Mediaguide 
Excess of receipts over expenses 

DISTRIBUTION TO MEMBERS:
Domestic distributions 
Foreign distributions 
Foreign societies 

Total distributions to members 

Increase in net assets 
NET ASSETS,  beginning of year  
NET ASSETS,  end of year  

$104,193
204,030
177,231
82,665
25,384

6,440
969
115

601,027

340,661
941,688

16,711
44,299
15,440
26,195
3,886

106,531
2,604

109,135
832,553

444,291
329,724
54,703

828,718

3,835
234,637
238,472

$101,634
196,922
166,291
109,664

32,945
6,041
1,257

25
614,779

330,606
945,385

16,402
41,897
16,857
24,005
15,632

114,793
-

114,793
830,592

461,854
323,054

66,076
850,984

(20,392)
238,472
218,080$ $

 

 
 
 

 

  
  

 
 

 
 
 
 
 
 
 

 
 

 
 
 
 

 
 

*See accompanying notes.

19

American Society of 
Composers, Authors 
and Publishers, 
and Subsidaries
Consolidated Statements of Receipts,
Expenses, and Changes in Net Assets
(Modified Cash Basis)

PAN Reb. Ex. 10



ASCAP Annual Report 2013

1. Organization and Nature of Business

The American Society of Composers, Authors and Publishers, and its 

Subsidiaries (the Society or ASCAP) is an unincorporated membership 

society of composers, songwriters, lyricists, and music publishers. As a 

performing rights society, ASCAP represents its members by licensing 

copyrighted music and collecting and distributing royalties for the 

non-dramatic performances of their copyrighted works. These royalties 

are paid to members based on surveys of performances of the works in 

ASCAP’s repertory that they wrote or published. Founded in New York in 

1914, ASCAP is the oldest performing rights licensing society in the 

United States.

2. Summary of Significant Accounting Policies

Basis of Presentation

The consolidated financial statements contain the financial information 

of the American Society of Composers, Authors, and Publishers, and its 

100% owned subsidiaries, ASCAP Joint Venture LLC, and ASCAP 

Enterprises LLC (Enterprises). All significant intercompany transactions 

have been eliminated in consolidation. Entities that are less than 50% 

owned or are not controlled by ASCAP are accounted for under the 

equity method of accounting.

Basis of Accounting

The Society maintains its consolidated financial statements on a 

modified cash basis of accounting, which is a basis of accounting 

other than U.S. generally accepted accounting principles, and is 

detailed as follows:

Revenue Recognition

Revenue, consisting of license fees, membership application fees, 

and interest income, is recorded at the time that cash is received. 

Revenues due to ASCAP, but not received, such as amounts due 

from licensees and foreign societies, are not accrued rather they are 

recognized only when cash is received. 

Expenses

Operating costs are expensed when cash is paid with the exception 

of certain costs that may be accrued so that the Consolidated 

Statements of Receipts, Expenses, and Changes in Net Assets 

reflect a full year of operating costs. There were no material 

accruals in 2013 and 2012.

 The Society does not account for contingencies in 

accordance with Accounting Standards Codification (ASC) 450, 

Contingencies. Under this guidance, a loss contingency is required to 

be recognized based on the probability of future events outcome. 

The Society does not recognize a loss contingency assessed as 

probable as may be required by the contingency accounting guidance.

Royalty Distributions

Royalty distributions and other payables related to such revenues, 

which are significant, are recognized when distributed. Amounts due 
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to members for distributions for members who cannot be located or 

distributions held pending legal resolution are accrued.

Income Taxes

The Society does not account for income taxes in accordance with 

the Financial Accounting Standards Board (FASB) ASC740, Income 

Taxes. Under this guidance, the liability method is used to account 

for income taxes. The Society recognizes income tax expense or 

benefit as payments are made or received from the appropriate 

taxing authorities and does not recognize related tax liabilities, 

deferred tax assets, or deferred tax liabilities as may be required by 

the income tax accounting guidance.

 Income taxes paid and expensed amounted to approximately 

$21 thousand and $28 thousand for the years ended December 31, 

2013 and 2012, respectively. The income tax expense is reflected in 

the Headquarters line item in the accompanying Consolidated 

Statements of Receipts, Expenses, and Changes in Net Assets.

'HͧQHG�%HQHͧW�3HQVLRQ�3ODQV

The Society does not account for its defined benefit pension plans 

in accordance with FASB ASC 715, Compensation – Retirement 

$GPGƒVU. Under this guidance, accrual accounting is applied to 

defined benefit pension plans sponsored by an employer and, to the 

extent that an employer has an underfunded or overfunded pension 

obligation, a liability or an asset would be recognized. In addition, an 

employer is required to recognize changes in the funded status in 

the year in which the change occurs through net assets. The Society 

recognizes pension expense as the plan is funded, and does not 

recognize pension assets or liabilities as may be required by the 

retirement benefits accounting guidance. The Society does not 

recognize the changes in the funded status during the year through 

net assets as may be required by the defined benefit plan guidance. 

Changes in the funded status are disclosed in Note 3.

)L[HG�$VVHWV

Fixed assets, including leasehold improvements, are capitalized at 

cost. Depreciation of fixed assets is calculated using the 

straight-line method based on estimated useful lives as follows: 

Leasehold improvements are amortized on a straight-line basis over 

the shorter of the useful life of the assets or the terms of the related 

leases. Building improvements are amortized on a straight-line basis 

over the remainder of 40 years since the purchase of the building in 

1992. Repair and maintenance costs are expensed as paid.

 Costs incurred for the development of software for internal 

use have been capitalized in accordance with ASC 350-40, 

Internal-Use Software.

Automobiles       

Building and building improvements 

Equipment

Furniture and fixtures 

Software development (hardware) 

Software development (software) 

      3 years

   40 years

  3-5 years

   10 years

  3-5 years

10-15 years
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Use of Estimates

The preparation of these consolidated financial 

statements requires the use of certain estimates and 

assumptions by management in determining the Society’s 

assets and liabilities, as well as disclosure of benefit plan 

obligations and contingencies at the date of the 

consolidated financial statements. Actual results could 

differ from those estimates.

3. Benefit Plans

The Society has a defined benefit pension plan (the 

Pension Plan) and a defined contribution savings plan (the 

Savings Plan). These plans cover all employees who meet 

the eligibility requirements as defined by each plan.

 Under the Society’s Pension Plan, benefits are 

based on years of service and an employee’s highest three 

consecutive year compensation average from the last ten 

years of employment. The Society’s policy is to fund 

amounts as necessary on an actuarial basis to provide 

assets sufficient to meet the benefits to be paid to plan 

members in accordance with the requirements specified 

by the Employee Retirement Income Security Act of 1974 

(ERISA). The Society’s expense for contributions to the 

Pension Plan was approximately $7.5 million and $9.0 

million during 2013 and 2012, respectively, and is reflected 

in the Headquarters line item in the accompanying 

Consolidated Statements of Receipts, Expenses, and Changes in Net Assets.

In September 2005, the Board of Directors passed a resolution electing to freeze 

all future participation in the Pension Plan to new participants as of January 1, 

2006. All eligible employees hired prior to January 1, 2006, are grandfathered in 

the Pension Plan and will continue to accrue benefits.

The following table sets forth the Pension Plan’s funded status:

 

The weighted-average discount rate in determining the actuarial present value of 

the projected benefit obligation was 4.63% and 3.75% in 2013 and 2012, respec-

tively. The rate of increase in future compensation levels used in determining the 

actuarial present value of the projected benefit obligation was 3.50% and 3.00% 

in 2013 and 2012, respectively. The expected long-term rate of return on Plan 

assets was 7.75% and 8.25% in 2013 and 2012, respectively. The weighted-aver-

age expected long-term rate of return on Plan assets is based upon historical 

financial market relationships that have existed over time with the presumption 

that this trend will generally remain constant in the future.

2013

66,345$

$

$

$ $

$

$

$ 85,776
455323

86,23166,668

46,101 47,087
101,710

(30,294) (54,623)

78,395

December 31

(In Thousands)
2012

Actuarial present value of:
   Vested benefit obligation
   Nonvested benefit obligation
Accumulated benefit obligation  

Actuarial present value of projected benefit obligation  
Plan assets at fair value
Unfunded status of the plan
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The following table provides the fair value hierarchy of the funded Pension Plan’s 

financial assets as of December 31, 2013 and 2012:

Mutual fund shares are valued daily, with the NAV per fund share published at 

the close of each business day, consisted of registered mutual fund investments 

whose diversified holdings primarily include common stock securities issued by 

U.S. and non-U.S. corporations, corporate bonds, and mortgage backed 

securities. Money market funds are valued at quoted market values on the last 

business day of the year. Equities are valued daily at quoted marked values. 

Corporate and Government Securities are valued as a percentage of the 

underlying par value at the close of each business day.

 ASCAP also has a nonqualified retirement equalization benefit plan (the 

Equalization Plan) that provides certain employees with defined pension benefits 

in excess of limits imposed by federal tax law and a non-qualified supplemental 

executive retirement plan (the SERP) which is offered to certain members of 

management to provide additional benefits at retirement.

ASCAP Annual Report 2013

Equity securities

Debt securities

Total 

2013   2012

60%   60%
40    40   

100%   100%

The Society’s pension plan assets, by asset category, are as 

follows:

The target investment allocations for the plan assets are 60% 

equity securities and 40% debt securities. Asset allocations 

are rebalanced on a regular basis throughout the year to 

bring assets to within a range of target levels. Target 

allocations take into account analyses performed by the 

Society’s pension consultant to optimize long-term 

risk/return relationships. All assets are liquid and may be 

readily adjusted to provide liquidity for current benefit 

payment requirements.

December 31, 2013
Investment Type

Cash
Mutual funds
Money market funds
Equities
Corp/Gov securities
Total

Level 1

$ $5 5
5,846

28,941 
7,890

42,682

1,229

4,190
5,419

5,846
1,229

28,941
12,080
48,101

$ $

$ $ $ $

Level 2 Level 3 Total

December 31, 2012
Level 1 Level 2 Level 3 TotalInvestment Type

Cash
Mutual funds
Money market funds
Equities
Corp/Gov securities
Total

$ $318 318
4,100

28,071 
5,322

37,811

1,124

8,152
9,276

4,100
1,124

28,071
13,474
47,087

$ $

$ $ $ $
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The following table sets forth the Equalization Plan and SERP’s funded status:

Plan assets related to the Equalization Plan and SERP consisted of equities and 

mutual funds measured at Level 1 as of December 31, 2013 and 2012.

 The Society has budgeted to contribute approximately $7.0 million in 2014.

 Estimated future pension benefit payments for the Pension Plan, 

Equalization Plan, and SERP, which reflect expected future service, are as follows 

(in thousands):

Under the Society’s Savings Plan, effective November 1, 2005, 

new employees are automatically enrolled in the Savings Plan 

after 60 days of service at a contribution rate of 3% of their 

salary, pretax, unless they opt out. All employees may then elect 

to contribute from 1% through 25% of their salary, pretax, as 

limited by the Internal Revenue Service. The Society’s matching 

contribution, which is discretionary, was equal to 100% of the 

first 2% and 25% of each additional percent up to 6% 

contributed by the employee during the current year, resulting in 

a maximum contribution by the Society of 3% of the employee’s 

allowable salary. Employees’ contributions are immediately 

vested, and the Society’s matching contributions are vested 

after the first year of service. During 2013, the maximum annual 

employee contribution of pretax dollars was limited by Internal 

Revenue Service regulations to $17,500, and ASCAP’s matching 

contribution was limited to $7,650 per employee. The amounts 

contributed by ASCAP to the Savings Plan for 2013 and 2012, 

were approximately $1.2 million and $1.2 million, respectively.

 ASCAP also has a nonqualified deferred compensation 

plan, whereby eligible employees may elect to defer a portion of 

their compensation each year. Compensation expense, equal to 

amounts deferred by employees, is recorded currently.

4. Distributions to Members

Receipts of the Society, less expense of operations and 

amounts payable to foreign societies, are distributed to 

members in accordance with the Society’s survey and 

2013

14,531$

$

$

$ $

$

$

$ 17,687
6538

17,75214,569

14,168 6,845
19,394

(1,596) (12,549)

15,764

December 31

(In Thousands)
2012

Actuarial present value of:
   Vested benefit obligation
   Nonvested benefit obligation
Accumulated benefit obligation  

Actuarial present value of projected benefit obligation  
Plan assets at fair value
Unfunded status of the plan

Year ending December 31:

 2014

 2015

 2016

 2017

 2018

 2019-2023

Total

8,606

  9,225
   10,612

  4,072

5,771

32,266

70,552

$

$
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distribution system, originally mandated by the 1960 

amendments to the ASCAP Consent Decree and now embodied 

in the Society’s rules and regulations.

 The Society includes taxes withheld by affiliated foreign 

societies as receipts. These taxes withheld are reflected in 

Royalties from foreign societies in the accompanying 

Consolidated Statements of Receipts, Expenses, and Changes 

in Net Assets.

 The Society also includes foreign taxes withheld in the 

summary of distributions reported to members at year-end, 

thereby enabling members to report them appropriately on their 

tax returns. These taxes are reflected in foreign distributions in 

the accompanying Consolidated Statements of Receipts, 

Expenses, and Changes in Net Assets.

 At December 31, 2013 and 2012, approximately $6.2 

million and $6.9 million, respectively, represented the foreign 

taxes withheld on receipts that will be reported in the year when 

the related distributions are paid. 

5. Commitments and Contingencies

Litigation

From time to time, the Society is involved in court proceedings 

with its licensees to determine license fees to be paid to the 

Society for the performance of musical works in the ASCAP 

repertory. One such proceeding, with the Pandora internet 

music service, was tried early in 2014, resulting in the federal 

district court’s decision determining the fees to be paid by 

Pandora to ASCAP for the period 2011–2015. Notices of Appeal 

of the trial court’s decision have been filed with the Second 

Circuit Court of Appeals.

 The Society is routinely involved in other litigation, often 

as a stakeholder participating in disputes between its members 

and others pertaining to royalties and copyright ownership 

issues. This litigation has no material effect on the Society’s 

assets and liabilities, its receipts, and expenses, or total royalty 

distribution to its members.

 In May 2012, a three-judge panel of the U.S. Court of 

Appeals for the Second Circuit affirmed the decision of the 

district court in the rate court proceeding concerning a mobile 

platform that, through agreements with various wireless 

carriers, delivers audiovisual and audio content to wireless 

consumers. As a result of the district court’s decision, ASCAP 

had previously settled its rate court litigation with the wireless 

carriers.

 In June 2012, another panel of the Court of Appeals 

affirmed the decisions of the district court involving one of the 

leading background/foreground music services. As a result, 

during 2012, the Society refunded approximately $25.0 million 

to various background/foreground music services, which was 

recorded as a reduction of General and Background license fee 

revenue. Going forward, the decisions will result in substantially 

reduced revenues from licensing of the background/foreground 

music services.
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Lease Commitments

Equipment rental and office lease expense, including 

escalations and utilities, aggregated approximately $5.3 million 

and $5.0 million for the years ended December 31, 2013 and 

2012, respectively, and is recognized as an expense when paid 

in the accompanying Consolidated Statements of Receipts, 

Expenses, and Changes in Net Assets based on the amount of 

cash paid.

 The minimum rental commitments under existing 

non-cancellable office and equipment leases at December 31, 

2013, are as follows (in thousands):

Member Guarantees

The Society has provided guarantees of payment to financial 

institutions for personal loans provided to certain of its 

members. Royalty earnings attributable to each of these 

members are being distributed directly to the financial 

institutions as part of the loan repayment terms. To the extent 

that the cash flows of the future royalty earnings are not 

sufficient to the financial institutions, payment of each 

respective member loan may be accelerated by the financial 

institutions and payment would be guaranteed by the Society. 

The Society would collect any amounts paid as a result of the 

guarantee through future royalty earnings of the respective 

member. During 2013, the Board approved to increase the 

authorized guarantees to be made from $25.0 million to $40.0 

million. As of December 31, 2013, the Society authorized up to 

$40.0 million in guarantees to be made, of which approximately 

$22.9 million is outstanding. The fair value of the guarantees is 

not considered to be material.

6. Related-Party Transactions

The ASCAP Foundation (the Foundation), a not-for-profit 

organization, was incorporated in 1975 to promote and support 

charitable/educational programs in the field of music. 

Contributions, bequests, and grants from members of ASCAP, 

other foundations, and the general public provide support to the 

Foundation. The Foundation is a related-party to ASCAP.

 The Foundation is located in the offices of ASCAP and 

receives the use of ASCAP’s office space at no charge. In 

addition, ASCAP personnel assisted in the administration of the 

Foundation’s activities as needed. The value of these services 

and support provided to the Foundation was approximately 

$125 thousand and $114 thousand in 2013 and 2012, 

respectively.

2014       

2015 

2016

2017

2018 

Thereafter

Total minimum lease payments 

      4,730

   4,647

4,419

4,434

4,449

1,356

24,035

$

$
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The Foundation has approximately $60 thousand in 2013, due 

to ASCAP for payroll related and other expense reimbursement.

The Foundation receives royalty contributions through ASCAP 

from ASCAP members who have allocated a portion of their 

ASCAP royalties to the Foundation. This is done completely and 

solely at the request of the ASCAP member or as a bequest by 

the ASCAP member or their heirs to the Foundation. The 

Foundation recognized income based on cash received from 

ASCAP related to such royalty contributions of $249 thousand 

in 2013 and $286 thousand in 2012. In addition, the Foundation 

received contribution income from ASCAP for program support 

in amounts of $241 thousand in 2013 and $198 thousand in 

2012.

7. Subsequent Events

Subsequent events were evaluated through June 9, 2014, the 

date these consolidated financial statements were available to 

be issued.
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PAN Reb. Ex. 10



ASCAP Annual Report 2013 27

ASCAP - New York
1900 Broadway
New York, NY 10023
Tel: (212) 621-6000
Fax: (212) 621-8453

ASCAP - London
8 Cork Street
London W1S3LJ
Tel: 011-44-207-439-0909
Fax: 011-44-207-434-0073

ASCAP - Miami
420 Lincoln Rd, Suite 385
Miami Beach, FL 33139
Tel: (305) 673-3446
Fax: (305) 673-2446

ASCAP - Puerto Rico
Ave. Martinez Nadal
c/ Hill Side 623
San Juan, PR 00920
Tel: (787) 707.0782
Fax: (787) 707.0783

ASCAP - Los Angeles
7920 W. Sunset Blvd, Third Floor 
Los Angeles, CA 90046
Tel: (323) 883-1000
Fax: (323) 883-1049

ASCAP - Nashville
Two Music Square West
Nashville, TN 37203
Tel: (615) 742-5000
Fax: (615) 742-5020

ASCAP - Atlanta
950 Joseph E. Lowery Blvd. NW, Suite 23
Atlanta, GA 30318
Tel: (404) 685-8699
Fax: (404) 685-8701

CONTACT INFORMATION

C O N N E C T  W I T H  A S C A P

! " #
ascap.com @ascap @ASCAP_music /ASCAP

PAN Reb. Ex. 10



2014 
ANNUAL REPORT

PAN Reb. Ex. 11



ASCAP is the world leader in performance royalties, advocacy and service for 
songwriters, composers and music publishers. Our mission is to ensure that 
our music creator members can thrive alongside the businesses who use our 
music so that, together, we can continue to touch the lives of billions.

Our Mission

Attendees at the 2014 
ASCAP “I Create Music” EXPO 

show their enthusiasm

ASCAP Annual Report 2014 2
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“ Our songwriter and composer 
members depend on ASCAP to earn 
a living and it is our job to advocate 
and protect their rights across all 
media. We maintain a strong presence 
in Washington, DC to ensure they are fairly 
compensated for their creative work, which 
is the engine driving the entire industry. I am 
very gratified that we were able to deliver such 
strong financial results for the talented women 
and men who call ASCAP home. From our point 
of view, if we can ensure fair market rates for 
our members by working with the Department 
of Justice to modernize our outdated Consent 
Decree, then everyone wins – music creators, 
licensees and fans – because the value of 
collective licensing is that strong.”

“ ASCAP had an incredibly 
successful 2014. We worked extremely 
hard and continually innovated in order to 
maximize the financial opportunities for 
our members in the face of an evolving and 
increasingly competitive global landscape. We 
implemented new revenue growth strategies 
and productivity improvement initiatives in 
order to deliver the best collective licensing 
value proposition at the lowest possible cost 
for all stakeholders. Our 2014 financial results 
clearly demonstrate that collective licensing 
is the most efficient licensing model available 
to creators and music licensees alike. The 
collective can accommodate big data growth 
of extreme scale at the lowest cost while also 
providing access to a broad, diverse and high 
quality repertory of music.”

ASCAP CEO Beth MatthewsASCAP President and Chairman Paul Williams 
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ASCAP Is the First PRO in the 
World to Report $1.0 Billion in 
Public Performance Revenue

We became the first PRO in the world to announce
record-breaking public performance revenues of more 
than $1.0 billion for 2014. We also delivered historic 
high royalty distributions of over $883.5 million to our 
songwriter, composer and music publisher members, 
up $32.5 million, a 3.8% increase from 2013.

In addition to historical revenues and record breaking
distributions to our members, the number of musical
performances we captured, identified, matched and
processed for payment doubled from 250 billion
in 2013 to 500 billion in 2014. Unlike our competitors,
ASCAP is an unincorporated membership association and
operates on a not-for-profit basis, distributing all revenues
after deducting its operating expenses, currently at one of
the lowest overhead rates in the world at 12.7%.

$1 BILLION
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When you harness innovative technology, an expansive vision and the creative power of 
more than 540,000 songwriter, composer and music publisher members, the benefits of 
ASCAP’s collective licensing model begin to add up. 

1st

 PRO

101
YEARS

 $6
BILLION

10+
MILLION

10of Top10

700,000+

in the United States, 
effectively creating  

the market for  
performance rights

as the world leader in 
performance royalties, 
advocacy and service 

to music creators

songs on the 2014  Billboard year-end 
charts for Hot 100 Airplay, Hot Adult Top 40, 
Mainstream Top 40, Hot 100 Songs + 
Hot R&B/Hip Hop Airplay

delivered into ASCAP 
members’ pockets in the 
last 7 years

businesses that boost their bottom line with the value of an ASCAP license

performances processed by ASCAP in 2014, double the year before

ASCAP by the Numbers

Grammy-winning members 
across 39 categories at 

the 57th Annual Grammy 
Awards, who created the 
past year’s most-loved 

music

works in the ASCAP 
repertory, representing 

every possible music genre

47
SINCE
1914

500,000,000,000 

$883+
MILLION

distributed to ASCAP 
members in 2014 

– a record high

N
EA

RL
Y
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The ASCAP Board of Directors
The ASCAP Board of Directors, made up of 12 writers and 12 publishers, elected from and by our 
membership every two years, combines experience and foresight to best guide the Society into the 
future. ASCAP is the only performing rights organization in the US owned by composers, songwriters 
and music publishers. Writer members elect 12 writers to sit on the Board, and publisher members 
elect 12 publishers. ASCAP Board members know the needs of the members first-hand and they 
represent no other outside interest group. The Board has a clear agenda – to provide the fairest and 
highest level of payments, the best service and the best copyright protection for the membership. It 
does this by meeting regularly to set policy and by creating various Board committees which provide 
oversight and direction to a professional management team in all areas of ASCAP’s operation.

Paul Williams
President & Chairman

Songwriter

Martin Bandier
Sony/ATV Music

Publishing

Bruce Broughton
Composer

Doug Wood
Writer Vice Chairman

Composer

Richard Bellis
Composer

Desmond Child
Songwriter

Irwin Z. Robinson
Publisher Vice Chairman

Cromwell Music

Marilyn Bergman
Songwriter

Alf Clausen
Composer

James M. Kendrick
Treasurer

Schott Music

Caroline Bienstock
Carlin America

Barry Coburn
Ten Ten Music Group
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Pictured is the ASCAP Board of Directors as of June 30, 2015

John Lofrumento 
Retires On A High Note
John LoFrumento, Chief Executive Officer 
of ASCAP for 17 years, retired at the end of 
2014. He had served the members of ASCAP 
since 1981, when he first joined the executive 

team as Controller. He then served as CFO, COO and EVP, and was named 
CEO in 1997. 

As CEO, LoFrumento helped ASCAP develop one of the most so-
phisticated technology platforms for performance tracking and royalty 
distributions across all media. At the same time, ASCAP’s membership 
and distributions grew exponentially from 70,000 members in 1997 with 
distributions totaling $416.6 million to more than 520,000 members in 
2014 with distributions exceeding $833.5 million.

LoFrumento’s tenure at the helm of ASCAP also includes many 
“firsts” within the music industry, among them the creation and growth 
of MusicPro Insurance, the first and only affordable insurance agency 
for music professionals; the ASCAP “I Create Music” EXPO, the first 
and only national conference with a 100% focus on music creation; and 
the first internet license for music performances online issued in 1995. 
LoFrumento was also instrumental in ASCAP’s efforts to update ASCAP’s 
decades-old Consent Decree with the US Department of Justice to better 
reflect the way people consume music in the digital age, ensuring that 
the nation’s songwriters are compensated for the true value of their work 
in the marketplace.

Everyone at ASCAP salutes John for his accomplishments, his 
vision and his leadership, which will have a lasting impact on the music 
industry for years to come.

The ASCAP Board of Directors

Dan Foliart
Composer

Jody Gerson
Universal Music Publishing Group

Alex Shapiro
Composer

Mary Megan Peer
peermusic

Marcus Miller
Composer

Valerie Simpson
Songwriter

Laurent Hubert
BMG Rights Management

Matt Pincus
SONGS Music Publishing

Cameron Strang
Warner/Chappell Music

Dean Kay
Lichelle Music

Leeds Levy
Leeds Music

Jimmy Webb
Songwriter
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Technological Innovation
ASCAP dramatically expanded its surveys of the most  
significant digital streaming services in 2014, including Apple iRadio, 

Pandora, Rhapsody and Spotify.  The number of writers paid for performances on these services 
increased nine times over from 2013. ASCAP identified more than 1.3 million unique works played 
on those services, 30 times more than in 2013. 

CIO Magazine recognized ASCAP with a CIO 100 Award for technological innovation for our 
proprietary Audio Performance Management (APM) system, which receives information about 
music played on the radio and via internet services and processes this data to determine royalty 
distributions to ASCAP members. APM is capable of matching six times more performances per 
hour than our previous system.

30x

6x

more works 
identified

unique works played

more 
performances 
matched

9x
more writers paid

1.3M
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A Strong and Growing Membership
ASCAP continues to attract and retain the most 
successful and sought-after songwriters and 
composers. We invest in discovering, recruiting and retaining the 
most talented music creators, and providing them with the resources 
and support they need to ensure fans everywhere can enjoy their music. 
The landscape in performing rights is highly competitive. Marquis talent 
increases the quality of our repertory and increases the value of an ASCAP 
license to music users. That’s good news for all of our members, because it 
means higher licensing revenues and larger distributions for 
everyone’s creative work.

More than 40,000 music creators joined ASCAP in 2014, including 
hip-hop stars Lecrae, Vinylz and Bobby Shmurda; 
EDM favorite Dillon Francis, indie folk violinist-songwriter 
Andrew Bird and pop/hip-hop sensation Becky G; 
Lorenzo Mendez of regional Mexican superstars 
Original Banda El Limón, and Latin songwriter-artists 
Yotuel, Brika and J Alvarez; celebrated film 
composers Jóhann Jóhannsson (The Theory of 
Everything) and Gustavo Santaolalla (Brokeback 
Mountain, Babel); and renowned conductor-composer 
Gustavo Dudamel.

Pictured, top to bottom, 
left to right: Becky G, J Alvarez, 

Yotuel, Andrew Bird, Vinylz, 
Brika, Gustavo Dudamel,  
and Gustavo Santaolalla 
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ASCAP Hitmakers
In total, ASCAP songwriters wrote #1 songs on 
26 of Billboard’s year-end songs charts. 
David Bratton, Calvin Harris, Joel Houston, Romeo Santos, Bobby Shmurda and Bastille’s Dan Smith 
took the #1 spots on year-end songwriter charts in six separate genres.

Many ASCAP members had career breakthroughs in 2014, including chart-topping women Meghan 
Trainor, Iggy Azalea, Ariana Grande, Jessie J, and Lorde. Aloe Blacc and rock bands Kongos, Echos-
mith and 5 Seconds of Summer enjoyed worldwide success, and country fans fell in love with Sam 
Hunt and his #1 single “Leave the Night On.” Gospel/R&B singer-songwriter Mali Music made waves 
with his Grammy-nominated major label debut, Mali Is… Maddie & Tae’s single “Girl in a Country 
Song” became the second-ever #1 country debut from a female duo. New signing Lecrae became 
the first artist to occupy the #1 spot on both the Gospel Albums and Billboard Top 200 charts.  

10ASCAP Annual Report 2014

Meghan Trainor

Ariana Grande Kongos

Iggy Azalea Lorde
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Fostering Collaboration
In 2014, ASCAP’s commitment to fostering the music stars 
of tomorrow yielded major successes. ASCAP Song Camps were the birth-
place for the Miranda Lambert ft. Carrie Underwood single “Something Bad,” by Chris DeStefano, 
Brett James and Priscilla Renea, which hit #1 on the country charts; Jacob Latimore’s first single 
“Heartbreak Heard Round the World,” written by Johntá Austin, Shea Taylor and Martin Johnson; and 
five songs recorded by La Original Banda El Limón, written at the ASCAP Song Camp in Mazatlán, 
Mexico. Meanwhile, ASCAP Nashville’s innovative GPS (Guidance from Publishers for Songwriters) 
Project resulted in publishing deals for three 2014 participants.

In April, 2014, ASCAP presented its ninth “I Create Music” EXPO, the only conference dedicated to 
songwriting and composing. The EXPO is a valuable experience that educates and motivates music 
creators from around the world. But it’s much more than that. It has become a trusted community-
building event that leaves every attendee enriched and inspired, including ASCAP’s top panelists. 
That’s why so many successful members participate each year. Over its history, tens of thousands 
of EXPO participants have benefited from the unique experience the EXPO provides year after year.

ASCAP Annual Report 2014 11

SONG CAMP IN MEXICO
(l-r) Songwriters Tavo Lara, Daniel Santacruz, Juan Diego Sandoval, 
Ferra, Manu Moreno, Juan Jose Hernandez, Fred Huerta, Bruno 
Danzza y Jerry Demara in the stuio at Luz Record in Mexico

SONG CAMP IN FRANCE
(l-r) Back row: Chris DeStefano, Oren Yoel, Mike Daly, Emmy Palmer, John Fortis, Brian 
Kennedy, Brett James, Peter Wade, Giovanni James, ASCAP’s Jason Silberman, Ashley 
Campbell, Amir “Azeem” Salem; middle row: Autumn Rowe, Anjulie, Sharon Vaughn, JT 
Harding; kneeling: Elyar Fox, ASCAP’s David Ryan Jordan, Martin Brammer, Dia Frampton 
and Gali Firstenberg. In circle above: Amir “Azeem” Salem and Ashley Campbell

UNITED WE JAM: (l-r) Beth Orton, Shane McAnally, Julie Frost, Crystal Nicole and ASCAP Board member 
Desmond Child prepare to take a bow after their stunning Writers Jam panel
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Award Winning Artists
ASCAP members took home 
many of the industry’s most  
prestigious accolades in 2014. 
At the 57th Grammy Awards, honoring the top music of 
2014, Beyoncé took home three awards and Beck, Tom 
Elmhirst (PRS), David Greenbaum, Jay Z and Kendrick 
Lamar each took home two. Additionally, seven-time 
ASCAP Pop Music Songwriter of the Year Max Martin 
won the coveted Producer of the Year Award. Brandy 
Clark wrote the Country Music Association’s 2014 
Song of the Year “Follow Your Arrow.” Steven Price 
earned an Oscar, BAFTA and Critics’ Choice Award for 
his score to Gravity, and at the recent Golden Globe 
Awards, Jóhann Jóhannsson won Best Original Score 
for the 2014 film The Theory of Everything.

Primetime Emmys went to Michael Price for his score 
to Sherlock, and musical theatre writer Lin-Manuel 
Miranda for “Bigger!” from the 2013 Tony Awards 
broadcast. At the 2014 Tonys, ASCAP writers Steven 
Lutvak and Robert L. Freedman won Best Musical for 
A Gentleman’s Guide to Love and Murder (Freedman also 
earned Best Book of a Musical), while Jason Robert 
Brown was honored twice for Bridges of Madison Coun-
ty. ASCAP composer Stephen Trask’s Hedwig and the 
Angry Inch was named Best Revival of a Musical.

ASCAP members won more than half of the 2014  
Latin Grammy categories, including Enrique Iglesias 
and Descemer Bueno’s Song of the Year victory for 
“Bailando,” and a major milestone for Calle 13, who  
became the most awarded act in Latin Grammy  
history.

Lin-Manuel Miranda

Brandy Clark

Steven Price

Enrique Iglesias
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Nurturing Craft
ASCAP’s outreach to members also 

includes educational workshops throughout 
the year, around the country and across the 

genre spectrum. Anyone can apply for these 
highly successful workshops, including the Lester Sill 

Songwriting Workshop, the ASCAP Foundation/DreamWorks 
Musical Theatre Workshop with acclaimed composer 

Stephen Schwartz, multiple TV and film scoring workshops in LA and New York, country, pop and Christian 
songwriting workshops in Nashville and many more.

Social Media Strength
ASCAP communicates with its members across 
a variety of social media channels, where our 
engagement with our followers continues to 
significantly increase.

Spotlighting Members
ASCAP’s member support continues to grow with showcases at major 
festivals and conferences throughout the country, geared toward promoting 
and highlighting the importance of our songwriters and composers to the 
greater music industry. ASCAP’s influential showcases are held annually 
at the Sundance Film Festival, CMJ, SXSW, Culture Collide and the 
Folk Alliance, just to name a few, and hundreds of deserving 
members benefit each year from the exposure.

Singer-songwriter-composer Sondre Lerche 
at the 2014 Sundance ASCAP Music Café

Alex Lu conducts the orchestra at the 
ASCAP Film Scoring Workshop with Richard Bellis 

5M+ 
Views

89K+ 
Followers*

9K+ 
Followers

YOUTUBE TWITTER INSTAGRAM

88K+ 
Likes*

FACEBOOK

*Combined ASCAP and ASCAP EXPO profilesPAN Reb. Ex. 11
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ASCAP Advocacy 
Sweeping changes in the music industry continued to create 
challenges for music creators in 2014.  And as the leading advocate 
for the rights of songwriters, composers and music publishers, 
ASCAP was committed to working together with other stakeholders 
throughout the music industry to make meaningful changes to 
the music licensing system so that it works better for songwriters, 
composers, publishers as well as licensees and music fans. This led 
to a series of initiatives in Washington DC of critical importance to 
ASCAP members, including:

• The Department of Justice’s review of ASCAP’s Consent Decree
• The introduction of the Songwriter Equity Act
• The US Copyright Office’s study of current music licensing 
• A hearing before the US House of Representatives Judiciary 

Subcommittee on Courts, Intellectual Property and the Internet 
as part of a comprehensive review of the copyright law

On May 7th, several award-winning songwriters and composers 
from different genres spent the day meeting with elected officials 
to press for music licensing reform as part ASCAP’s “Stand with 
Songwriters” Advocacy Day on Capitol Hill.

On June 25th, ASCAP President and Chairman Paul Williams 
testified at a Congressional hearing. He emphasized the benefits 
of voluntary collective licensing through PROs for music creators, 
licensees and listeners, but warned that outdated federal 
regulations increasingly threaten to undermine the entire system. 
To prevent that, Williams outlined three specific updates to the 
73-year-old Consent Decree, which ASCAP is asking the DOJ to 
consider: 1. Allowing ASCAP to accept a partial grant of rights 
from its members, meaning ASCAP is able to license certain uses 
while the rights holders handle others directly; 2. Replacing rate 
court with a faster, more efficient and less expensive dispute 
resolution process and; 3. Permitting ASCAP to offer other rights in 
a music composition a licensee needs to operate their business – 
something that ASCAP’s competitors are free to do.

Throughout the year, a growing number of ASCAP members joined 
the call for music licensing reform by either participating at ASCAP 
advocacy events, submitting recommendations to the US Copyright 
Office Study or by writing op-eds voicing the need for change.

In Washington DC, ASCAP President Paul Williams 
testifies at a congressional hearing on music 
licensing. 

ASCAP songwriter NE-YO is pictured with ASCAP EVP 
of Membership John Titta  in Atlanta, where NE-YO 
hosted a #StandWithSongwriters forum with other 
Atlanta-based songwriters at The Capital Grille.   

Pictured (l-r) are songwriter Josh Kear, original Song-
writer Equity Act co-sponsor Rep. Hakeem Jeffries 
(D-NY) and ASCAP Board members Dan Foliart and 
Leeds Levy during ASCAP’s “Stand with Songwrit-
ers” Advocacy Day on Capitol Hill on May 7th. 

At the 2014 ASCAP “I Create Music” EXPO in LA are 
(l-r) ASCAP President Paul Williams, US Representa-
tive Judy Chu (D-CA), Congressman Tom Marino 
(R-PA) and ASCAP CEO Beth Matthews backstage 
prior to their panel: “Congressional Review of the 
Copyright Act: An Opportunity to Secure Equitable 
Treatment for Songwriters and Composers.”
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Financial Overview

2012 2013

$851.0
$883.5

$828.7

2014

TOTAL DISTRIBUTIONS
Dollars in Millions

2012
Total $941.7

$330.6
$346.8

$340.7

2013
Total $945.4

2014
Total $1,002.6

ANNUAL RECEIPTS
Dollars in Millions

$614.8

$655.8

$601.0

FOREIGN RECEIPTS
DOMESTIC RECEIPTS

2012

12.1%
12.7%

11.6%

2013 2014

OPERATING EXPENSE RATIO

ASCAP’S FINANCIAL RESULTS  were   discussed   at   
the   general membership  meeting  in  Los  Angeles. In  
addition,  our  independent public accountants, Ernst & 
Young LLP, presented our audited financial statements for 
the years ended December 31, 2014 and 2013 at the June 
board meeting. Pages 16 through 21 include selected por-
tions of the audited financial statements. 

ASCAP’s  total  distributions  were  $883.5  million  in 
2014  compared  to $851.0 million in 2013, an increase 
of $32.5 million or 3.8%. Distributions to  members  and  
foreign  societies  for  domestic  performances  were 
$539.8  million,  an  increase  of  $11.9  million  or  2.2%.    
Distributions  for foreign performances were $343.8 mil-
lion up $20.7 million or 6.4%. The Total Distributions chart 
highlights the trend of distributions over the past three 
years. 

Total receipts were a record high of $1.0 billion in 2014, 
up $57.2 million. Domestic receipts were $655.8 million, 
up $41.0 million. New Media fees were  up  $17.5  mil-
lion  primarily  due  to  higher  revenue  from  various li-
censees, new licensees and settlement payments. Cable, 
Broadcast & Local TV fees were up $11.1 million or 3.6% 
primarily due to higher license fees and timing in vari-
ous categories. General and Background fees  were  up  
$10.2  million  mainly  due  to  new  business. Fees  from 
Terrestrial  &  Satellite  Radio  licensees  increased  $1.1  
million.   Foreign receipts were $346.8 million, up $16.2 
million or 4.9% primarily due to one-time settlement pay-
ments received and a net increase in actual performances 
partially offset by the timing of payments from various for-
eign societies and a net decrease due to exchange rates. 

Operating expenses were $127.5 million, up $12.7 mil-
lion or 11.1% from 2013. This increase in expenses was 
tempered by record high receipts which  resulted  in  an  
operating  ratio  of  12.7%. Expenses  for  2014 include 
investments made for strategic consulting and support of 
the Department  of  Justice’s  review  of  ASCAP’s  Consent  
Decree.  In addition,  ASCAP  continues  to  invest  in  tech-
nology  and  ongoing operational efficiencies. The Annual 
Receipts and Operating Expense Ratio  charts  provide  a  
three-year  trend  of  related information. We continue  our  
commitment  to  continuously  strengthen operations  to 
enhance service to our members and our licensees.
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Report of  
Independent Auditors
To the Board of Directors of the American Society of Composers, Authors and Publishers:

We have audited the accompanying Consolidated Statements of Receipts, Expenses, and Changes in Net Assets 
(modified cash basis) of the American Society of Composers, Authors and Publishers, and subsidiaries (the 
Society), as of December 31, 2014 and 2013, and the related notes to the consolidated financial statements.

Management’s Responsibility for the Financial Statements 
Management is responsible for the preparation and fair presentation of these financial statements in conformity 
with the modified cash basis of accounting described in Note 2; this includes determining that the modified cash 
basis of accounting described in Note 2 is an acceptable basis for the preparation of the financial statements 
in the circumstances. Management is also responsible for the design, implementation, and maintenance of 
internal control relevant to the preparation and fair presentation of financial statements that are free of material 
misstatement, whether due to fraud or error.

Auditor’s Responsibility
Our responsibility is to express an opinion on these financial statements based on our audits. We conducted our 
audits in accordance with auditing standards generally accepted in the United States. Those standards require that 
we plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of 
material misstatement.

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the 
financial statements. The procedures selected depend on the auditor’s judgment, including the assessment of 
the risks of material misstatement of the financial statements, whether due to fraud or error. In making those 
risk assessments, the auditor considers internal control relevant to the entity’s preparation and fair presentation 
of the financial statements in order to design audit procedures that are appropriate in the circumstances, but 
not for the purpose of expressing an opinion on the effectiveness of the entity’s internal control. Accordingly, we 
express no such opinion. An audit also includes evaluating the appropriateness of accounting policies used and 
the reasonableness of significant accounting estimates made by management, as well as evaluating the overall 
presentation of the financial statements.

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our audit 
opinion. 

Opinion
In our opinion, the financial statements referred to above present fairly, in all material respects, the Consolidated 
Statements of Receipts, Expenses and Changes in Net Assets of the American Society of Composers, Authors, and 
Publishers and subsidiaries at December 31, 2014 and 2013, on the basis of accounting described in Note 2.

Modified Cash Basis of Accounting
As described in Note 2 to the consolidated financial statements, these consolidated financial statements have 
been prepared on the modified cash basis of accounting, which is a basis of accounting other than U.S. generally 
accepted accounting principles. Our opinion is not modified with respect to this matter.

June 30, 2015
New York, NY
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AMERICAN SOCIETY OF COMPOSERS, AUTHORS
AND PUBLISHERS AND SUBSIDIARIES

CONSOLIDATED STATEMENTS OF RECEIPTS, EXPENSES,
AND CHANGES IN NET ASSETS (MODIFIED CASH BASIS)

YEAR ENDED DECEMBER 31,

DOMESTIC RECEIPTS: (In Thousands) 2014   2013
License fees:

Cable, Broadcast & Local TV $318,940  $307,825
Terrestrial & Satellite Radio 167,357  166,291
General and background 119,836  109, 664
New media 41,150  23,676
Symphonic and concert 6,294  6,041

 Membership Application Fees 1,590       1,257
Interest and other income   650     25

Total domestic receipts 655,817  614,779
  
ROYALTIES FROM FOREIGN SOCIETIES: 346,779  330,606
Total receipts 1,002,596  945,385
  
EXPENSES:  

Licensing services 18, 729  16,402
Performing rights 43,927  41,897
Membership services 14,227  16,857
Headquarters 33,993  24,005
Legal 16,609  15,632
Total expenses 127,485  114,793

Excess of receipts over expenses 875, 111 830,592
  
DISTRIBUTION TO MEMBERS:  

Domestic distributions 478,248  461,854
Foreign distributions 343,757  323,054
Foreign societies 61,538  66,076

Total distributions to members 883,543  850,984

(Decrease) Increase in net assets (8,432)      (20,392)
NET ASSETS, beginning of year  218,080   238,472
NET ASSETS, end of year  $209,648  $218,080

See accompanying notes.
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1. ORGANIZATION AND NATURE  
 OF BUSINESS

The American Society of Composers, Authors and Publishers, and its 
Subsidiaries (the Society or ASCAP) is an unincorporated member-
ship society of composers, songwriters, lyricists, and music publish-
ers. As a performing rights society, ASCAP represents its members 
by licensing copyrighted music and collecting and distributing royal-
ties for the non-dramatic performances of their copyrighted works. 
These royalties are paid to members based on surveys of perfor-
mances of the works in ASCAP’s repertory that they wrote or pub-
lished. Founded in New York in 1914, ASCAP is the oldest performing 
rights licensing society in the United States. 

2. SUMMARY OF SIGNIFICANT  
ACCOUNTING POLICIES

Basis of Presentation
The consolidated financial statements contain the financial informa-
tion of the American Society of Composers, Authors, and Publishers, 
and its 100% owned subsidiaries, ASCAP Joint Venture LLC, and 
ASCAP Enterprises LLC (Enterprises). All significant intercompany 
transactions have been eliminated in consolidation. Entities that are 
less than 50% owned or are not controlled by ASCAP are accounted 
for under the equity method of accounting. 

Reclassifications
Certain reclassifications have been made to the prior year financial 
statements to conform to the December 31, 2014 presentation.

Basis of Accounting
The Society maintains its consolidated financial statements on a 
modified cash basis of accounting, which is a basis of accounting 
other than U.S. generally accepted accounting principles, and is de-
tailed as follows:

Revenue Recognition
Revenue, consisting of license fees, membership application fees, 
and interest income, is recorded at the time that cash is received. 
Revenues due to ASCAP, but not received, such as amounts due from 
licensees and foreign societies, are not accrued rather they are rec-
ognized only when cash is received.

Expenses
Operating costs are expensed when cash is paid with the excep-
tion of certain costs that may be accrued so that the Consolidated 
Statements of Receipts, Expenses, and Changes in Net Assets reflect 
a full year of operating costs. There were no material accruals in 

2014 and 2013.
The Society does not account for contingencies in accordance 

with Accounting Standards Codification (ASC) 450, Contingencies. 
Under this guidance, a loss contingency is required to be recognized 
based on the probability of future events outcome. The Society does 
not recognize a loss contingency assessed as probable as may be 
required by the contingency accounting guidance.

Royalty Payables
Royalty and other payables related to such revenues, which are sig-
nificant, are recognized when distributed. Amounts due to members 
for distributions for members who cannot be located or distributions 
held pending legal resolution are accrued. 

Income Taxes
The Society does not account for income taxes in accordance with 
the Financial Accounting Standards Board (FASB) ASC740, Income 
Taxes. Under this guidance, the liability method is used to account 
for income taxes. The Society recognizes income tax expense or ben-
efit as payments are made or received from the appropriate taxing 
authorities and does not recognize related tax liabilities, deferred tax 
assets, or deferred tax liabilities as may be required by the income 
tax accounting guidance.

Income taxes paid and expensed amounted to approximately 
$14 thousand and $21 thousand for the years ended December 31, 
2014 and 2013, respectively. The income tax expense is reflected 
in the Headquarters line item in the accompanying Consolidated 
Statements of Receipts, Expenses, and Changes in Net Assets. 

Defined Benefit Pension Plans
The Society does not account for its defined benefit pension plans in 
accordance with FASB ASC 715, Compensation – Retirement Benefits. 
Under this guidance, accrual accounting is applied to defined benefit 
pension plans sponsored by an employer and, to the extent that an 
employer has an underfunded or overfunded pension obligation, a 
liability or an asset would be recognized. In addition, an employer 
is required to recognize changes in the funded status in the year in 
which the change occurs through net assets. The Society recognizes 
pension expense as the plan is funded, and does not recognize pen-
sion assets or liabilities as may be required by the retirement benefits 
accounting guidance. The Society does not recognize the changes 
in the funded status during the year through net assets as may be 
required by the defined benefit plan guidance. Changes in the funded 
status are disclosed in Note 3.

Fixed Assets
Fixed assets, including leasehold improvements, are capitalized at 
cost. Depreciation of fixed assets is calculated using the straight-line 

Notes To Consolidated Financial Statements
(Modified Cash Basis) December 31, 2014
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method based on estimated useful lives as follows: 

Automobiles 3 years
Building and building improvements 40 years
Equipment 3-5 years
Furniture and fixtures 10 years
Software Development (hardware) 3-5 years
Software Development (software) 10-15 years

Leasehold improvements are amortized on a straight-line basis 
over the shorter of the useful life of the assets or the terms of the re-
lated leases. Building improvements are amortized on a straight-line 
basis over the remainder of 40 years since the purchase of the build-
ing in 1992. Repair and maintenance costs are expensed as paid.

Costs incurred for the development of software for internal use 
have been capitalized in accordance with ASC 350-40, Internal-Use 
Software.    

Use of Estimates
The preparation of these consolidated financial statements requires 
the use of certain estimates and assumptions by management in 
determining the Society’s assets and liabilities, as well as disclosure 
of benefit plan obligations and contingencies at the date of the con-
solidated financial statements. Actual results could differ from those 
estimates.

3. BENEFIT PLANS 
The Society has a defined benefit pension plan (the Pension Plan) and 
a defined contribution savings plan (the Savings Plan). These plans 
cover all employees who meet the eligibility requirements as defined 
by each plan.

Under the Society’s Pension Plan, benefits are based on years of 
service and an employee’s highest three consecutive year compensa-
tion average from the last ten years of employment. 

The Society’s policy is to fund amounts as necessary on an actu-
arial basis to provide assets sufficient to meet the benefits to be paid 
to plan members in accordance with the requirements specified by 
the Employee Retirement Income Security Act of 1974 (ERISA). The 
Society’s expense for contributions to the Pension Plan was approxi-
mately $7.0 million and $7.5 million during 2014 and 2013, respective-
ly, and is reflected in the Headquarters line item in the accompanying 
Consolidated Statements of Receipts, Expenses, and Changes in Net 
Assets. The Society paid benefits of approximately $3.0 million and 
$7.0 million during 2014 and 2013, respectively to participants in the 
Pension Plan. 

In September 2005, the Board of Directors passed a resolution 
electing to freeze all future participation in the Pension Plan to new 
participants as of January 1, 2006. All eligible employees hired prior 
to January 1, 2006, are grandfathered in the Pension Plan and will con-
tinue to accrue benefits.

The following table sets forth the Pension Plan’s funded status:  

                                     December 31
 2014 2013
  ( in thousands)
Actuarial present value of:
    Vested benefit obligation $78,303 $66,345
    Nonvested benefit obligation   384                323
Accumulated benefit obligation $78,687 $66,668
  
Actuarial present value of  
projected benefit obligation $91,748 $78,395

Plan assets at fair value $49,474 $48,101

Unfunded status of the Plan ($42,274)   ($30,294)

The weighted-average discount rate in determining the actuarial 
present value of the projected benefit obligation was 3.80% and 4.63% 
in 2014 and 2013, respectively. The rate of increase in future compen-
sation levels used in determining the actuarial present value of the pro-
jected benefit obligation was 3.50% in 2014 and 2013, respectively. The 
expected long-term rate of return on Plan assets was 7.50% and 7.75% 
in 2014 and 2013, respectively. The weighted-average expected long-
term rate of return on Plan assets is based upon historical financial 
market relationships that have existed over time with the presumption 
that this trend will generally remain constant in the future.

The Society’s pension plan assets, by asset category, are as fol-
lows:

 2014 2013
Equity Securities 59% 60%
Debt Securities    41 40
Total 100% 100%

The target investment allocations for the plan assets are 60% eq-
uity securities and 40% debt securities. Asset allocations are rebal-
anced on a regular basis throughout the year to bring assets to within 
a range of target levels. Target allocations take into account analyses 
performed by the Society’s pension consultant to optimize long-term 
risk/return relationships. All assets are liquid and may be readily ad-
justed to provide liquidity for current benefit payment requirements.
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The following table provides the fair value hierarchy of the funded 
Pension Plan’s financial assets as of December 31, 2014 and 2013:

December 31, 2014
Investment Type  Level 1 Level 2 Level 3   Total
Equities                                       $ 29,424   $         –      $      –    $29,424
Corp/Gov Securities                 $   7,986    $ 4,196   $       –    $ 12,182
Mutual funds                             $   5,978   $         –      $      –    $  5,978
Money market funds                $        –      $ 1,859    $     –    $   1,859
Cash                                            $         31    $        –      $      –    $        31
Total                                             $ 43,419  $ 6,055      $      –     $49,474

December 31, 2013
Investment Type  Level 1 Level 2 Level 3   Total
Equities                                      $  28,941  $          –     $      –    $28,941
Corp/Gov Securities                 $   7,890   $ 4,190   $       –    $  12,080
Mutual funds                            $   5,846   $          –    $      –    $  5,846
Money market funds                $           –   $ 1,229    $     –    $   1,229
Cash                                            $           5   $          –     $      –    $          5
Total                                            $  42,682  $ 5,419      $      –     $48,101

Mutual fund shares are valued daily, with the NAV per fund share 
published at the close of each business day, consisted of registered 
mutual fund investments whose diversified holdings primarily include 
common stock securities issued by U.S. and non-U.S. corporations, 
corporate bonds, and mortgage backed securities. Money mar-
ket funds are valued at quoted market values on the last business 
day of the year. Equities are valued daily at quoted marked values. 
Corporate and Government Securities are valued as a percentage of 
the underlying par value at the close of each business day.

ASCAP also has a nonqualified retirement equalization benefit 
plan (the Equalization Plan) that provides certain employees with 
defined pension benefits in excess of limits imposed by federal tax 
law and a non-qualified supplemental executive retirement plan (the 
SERP) which is offered to certain members of management to pro-
vide additional benefits at retirement.

The following table sets forth the Equalization Plan and SERP’s 
funded status:

          December 31
 2014 2013
  ( in thousands)
Actuarial present value of:
   Vested benefit obligation $3,800 $14,531
   Nonvested benefit obligation     47                   38
Accumulated benefit obligation $3,847 $14,569
 
Actuarial present value of  
projected benefit obligation $4,594  $15,764 
Plan assets at fair value  $19,937 $14,168
Funded/(Unfunded) status of the 
Equalization Plan and SERP $15,343   ($1,596)

Plan assets related to the Equalization Plan and SERP con-
sisted of equities and mutual funds tmeasured at Level 1 as of 
December 31, 2014 and 2013.

The Society expects to contribute approximately $6.0 million to 
the Pension Plan, Equalization Plan and SERP in 2015.

Estimated future pension benefit payments for the Pension Plan, 

Equalization Plan, and SERP, which reflect expected future service, 
are as follows (in thousands): 

Year ending December 31:
2015 $           7,053
2016 2,265
2017 4,994
2018 4,389
2019 7,651
2020-2024 32,607

Total     $       58,959

Under the Society’s Savings Plan, effective November 1, 2005, 
new employees are automatically enrolled in the Savings Plan after 
60 days of service at a contribution rate of 3% of their salary, pre-
tax, unless they opt out. All employees may then elect to contribute 
from 1% through 25% of their salary, pretax, as limited by the Internal 
Revenue Service. The Society’s matching contribution, which is dis-
cretionary, was equal to 100% of the first 2% and 25% of each addi-
tional percent up to 6% contributed by the employee during the cur-
rent year, resulting in a maximum contribution by the Society of 3% of 
the employee’s allowable salary. Employees’ contributions are imme-
diately vested, and the Society’s matching contributions are vested 
after the first year of service. During 2014, the maximum annual em-
ployee contribution of pretax dollars was limited by Internal Revenue 
Service regulations to $17,500, and ASCAP’s matching contribution 
was limited to $7,800 per employee. The amounts contributed by 
ASCAP to the Savings Plan for 2014 and 2013, were approximately 
$1.2 million and $1.2 million, respectively.

ASCAP also has a nonqualified deferred compensation plan, 
whereby eligible employees may elect to defer a portion of their 
compensation each year. Compensation expense, equal to amounts 
deferred by employees, is recorded currently.

4. DISTRIBUTIONS TO MEMBERS
Receipts of the Society, less expenses of operations and amounts 
payable to foreign societies, are distributed to members in accor-
dance with the Society’s survey and distribution system, originally 
mandated by the 1960 amendments to the ASCAP Consent Decree 
and now embodied in the Society’s rules and regulations.

The Society includes taxes withheld by affiliated foreign societ-
ies as receipts. These taxes withheld are reflected in Royalties from 
foreign societies in the accompanying Consolidated Statements of 
Receipts, Expenses, and Changes in Net Assets.

The Society also includes foreign taxes withheld in the summary 
of distributions reported to members at year-end, thereby enabling 
members to report them appropriately on their tax returns. These 
taxes are reflected in foreign distributions in the accompanying 
Consolidated Statements of Receipts, Expenses, and Changes in 
Net Assets.

At December 31, 2014 and 2013, approximately $6.0 million and 
$6.2 million, respectively, represented the foreign taxes withheld on 
receipts that will be reported in the year when the related distribu-
tions are paid. 
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5. COMMITMENTS AND CONTINGENCIES

Litigation
From time to time, the Society is involved in court proceedings with 
its licensees to determine license fees to be paid to the Society for 
the performance of musical works in the ASCAP repertory. The only 
current such proceeding, with the Pandora internet music service, 
was tried early in 2014, resulting in the federal district court’s deci-
sion determining the fees to be paid by Pandora to ASCAP for the pe-
riod 2011–2015. ASCAP appealed the decision and on May 6, 2015, a 
panel of the Second Circuit Court of Appeals affirmed the trial court’s 
decision.  ASCAP has filed a petition for rehearing before the Second 
Circuit panel.  If the trial court’s decision is reversed by the Court of 
Appeals, it is possible that Pandora may ultimately pay additional 
license fees for the period 2013-2015.  

 In 2013, the Society began discussions with the staff of the 
Antitrust Division of the U.S. Department of Justice (DOJ) concern-
ing potential modifications of the ASCAP consent decree.  The decree 
largely governs ASCAP’s licensing activities, and provides for the pro-
cedure by which license fees are determined by the New York federal 
court if ASCAP and music users are unable to reach agreement on 
the fees to be paid for the right to perform music in the ASCAP rep-
ertory.  The process by which the consent decree may be modified 
is ongoing.  As part of this process, ASCAP has received from the 
DOJ, and responded to, requests for information both as to proposed 
modifications of the consent decree and compliance with certain pro-
visions of the current decree.  It is anticipated that the entire process 
will conclude either late in 2015 or early in 2016, so that there will be 
no material effect on ASCAP’s business in 2015.

 The Society is routinely involved in other litigation, often as a 
stakeholder participating in disputes between its members and oth-
ers pertaining to royalties and copyright ownership issues. This litiga-
tion has no material effect on the Society’s assets and liabilities, its 
receipts, and expenses, or total royalty distribution to its members. 

Lease Commitments
Equipment rental and office lease expense, including escalations 
and utilities, aggregated approximately $5.6 million and $5.3 mil-
lion for the years ended December 31, 2014 and 2013, respectively, 
and is recognized as an expense when paid in the accompanying 
Consolidated Statements of Receipts, Expenses, and Changes in Net 
Assets based on the amount of cash paid.

The minimum rental commitments under existing non-cancellable 
office and equipment leases at December 31, 2014, are as follows 
(in thousands):

2015                                                                  $ 4,638
2016 4,500
2017 4,512
2018 4,528
2019 609
Thereafter 1,119
Total minimum lease payments $19,906

Member Guarantees
The Society has provided guarantees of payment to financial institu-
tions for personal loans provided to certain of its members. Royalty 
earnings attributable to each of these members are being distributed 
directly to the financial institutions as part of the loan repayment 
terms. To the extent that the cash flows of the future royalty earn-
ings are not sufficient to the financial institutions, payment of each 
respective member loan may be accelerated by the financial institu-
tions and payment would be guaranteed by the Society. The Society 
would collect any amounts paid as a result of the guarantee through 
future royalty earnings of the respective member. As of December 31, 
2014, the Society authorized up to $40.0 million in guarantees to be 
made, of which approximately $25.0 million is outstanding. The fair 
value of the guarantees is not considered to be material.

6.  RELATED PARTY BY TRANSACTIONS
The ASCAP Foundation (the Foundation), a not-for-profit organiza-
tion, was incorporated in 1975 to promote and support charitable/
educational programs in the field of music. Contributions, bequests, 
and grants from members of ASCAP, other foundations, and the gen-
eral public provide support to the Foundation. The Foundation is a 
related-party to ASCAP.

The Foundation is located in the offices of ASCAP and receives 
the use of ASCAP’s office space at no charge. In addition, ASCAP per-
sonnel assisted in the administration of the Foundation’s activities 
as needed. The value of these services and support provided to the 
Foundation was approximately $157 thousand and $125 thousand in 
2014 and 2013, respectively.

The Foundation has approximately $61 thousand due to ASCAP 
for payroll related and other expense reimbursement as of December 
31, 2014.

The Foundation receives royalty contributions through ASCAP 
from ASCAP members who have allocated a portion of their ASCAP 
royalties to the Foundation. This is done completely and solely at 
the request of the ASCAP member or as a bequest by the ASCAP 
member or their heirs to the Foundation. The Foundation recognized 
income based on cash received from ASCAP related to such royalty 
contributions of $290 thousand and $249 thousand in 2014 and 
2013, respectively. In addition, the Foundation received contribution 
income from ASCAP for program support in amounts of $290 thou-
sand and $241 thousand in 2014 and 2013, respectively.

7.  SUBSEQUENT EVENTS
Subsequent events were evaluated through June 30, 2015, the date 
these consolidated financial statements were available to be issued.

PAN Reb. Ex. 11



ASCAP Annual Report 2014

Contact Information
ASCAP - New York
1900 Broadway
New York, NY 10023
Tel: (212) 621-6000
Fax: (212) 621-8453

ASCAP - London
4 Millbank, 2nd Floor
London SW1P3JA
United Kingdom
Tel: 011-44-207-439-0909
Fax: 011-44-207-434-0073

ASCAP - Miami
420 Lincoln Rd, Suite 502
Miami Beach, FL 33139
Tel: (305) 673-3446
Fax: (305) 673-2446

ASCAP - Puerto Rico
Ave. Martinez Nadal
c/ Hill Side 623
San Juan, PR 00920
Tel: (787) 707-0782
Fax: (787) 707-0783

ASCAP - Los Angeles
7920 W. Sunset Blvd, Third Floor
Los Angeles, CA 90046
Tel: (323) 883-1000
Fax: (323) 883-1049

ASCAP - Nashville
Two Music Square West
Nashville, TN 37203
Tel: (615) 742-5000
Fax: (615) 742-5020

ASCAP - Atlanta
950 Joseph E. Lowery Blvd. NW, Suite 23
Atlanta, GA 30318
Tel: (404) 685-8699
Fax: (404) 685-8701

Connect with ASCAP

                         ascap.com        @ascap        @ascap       /ascap
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Pictured 

(top to bottom, l-r):

Shawn Patterson and 
vocalist Sammy Allen 
at the 2015 ASCAP 
Film & TV Music 
Awards 

Latin Heritage Award 
honorees La Original 
Banda el Limón at the 
2015 ASCAP Latin 
Music Awards

ASCAP Golden Note 
Award honoree 
Lauryn Hill at the 
2015 R&S Awards

Lady Antebellum at 
the 2015 
ASCAP Country 
Music Awards

Dave Grohl congrat-
ulates Gene Simmons 
and Paul Stanley on 
their ASCAP Found-
ers Award at the 2015 
ASCAP Pop Awards

Cast members from 
Invisible Thread with 
Richard Rodgers 
New Horizons Award 
winners Matt Gould 
(at piano) & Griffin 
Matthews (far right) 
at the 2015 ASCAP 
Foundation Awards

The American Con-
temporary Music En-
semble (ACME) at the 
2015 ASCAP Concert 
Music Awards
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OUR MISSION
We are the world leader in performance 

royalties, advocacy and service for 
songwriters, composers and music 

publishers. Our mission is to ensure that 
our music creator members can thrive 
alongside the businesses who use our 
music, so that together, we can touch 

the lives of billions.
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PAUL  
WILLIAMS

ASCAP President 
andChairman

M
USIC IS AN ART. AND MUSIC IS A BUSINESS. 

The beauty of ASCAP, as conceived by our 

visionary founders over 100 years ago, is that 

it serves to foster both music and commerce so 

that each partner in this relationship can flourish. 

When we do, the world is a better place. Billions 

of people around the world benefit from this synergy each time they turn 

on the radio driving to work, fall in love on the dance floor, go shopping 

at the mall, watch their favorite show on television, or stream the latest 

release from a hot new artist on their smartphone. People’s lives are touched. 

Businesses prosper. Music creators get paid. It’s almost a perfect circle. 

I am an optimist. After all, I am the guy that writes about rainbows for 

frogs and still gets teary when he hears “When You Wish Upon a Star.” But 

I know today’s music creators are facing serious challenges. Wonderful 

technology brought us streaming, but it has arrived so fast and forceful, 

our nation’s outdated music licensing laws have not been able to keep pace 

with how people experience music today. 

World War II-era regulations are allowing some corporate internet giants, 

who control all the pipelines of music delivery, to prosper at the expense 

of music creators. Songwriters know there are no guarantees of success 

in our profession, but when they do succeed, and millions of people listen 

and love their work, they should be fairly compensated.   

Many of you songwriters and composers will say you have no choice but to 

make music. It is your life. In making it your livelihood, however, you do have 

a choice. You chose ASCAP. As a professional, you chose ASCAP because 

you are serious about your career. As a member, you also care about your 

community. You care about the future of music.

We are the only US performing rights organization owned and operated 

by songwriters, composers and music publishers. That means ASCAP is 

OUR ASCAP
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yours. It is mine. It is ours. We are more than 570,000 

strong and our mission is to build a stronger future 

for music.

What does that mean? That means educating 

our emerging music creators, as we do with our 

ASCAP “I Create Music” EXPO. That means fostering 

opportunities so that our gifted young composers 

have a leg up in the industry, as we do with our film 

scoring workshops. That means supporting our 

members at every stage of their careers, through 

showcases, song camps and events honoring your 

success. 

It also means being a leader in the fight to 

modernize our nation’s music licensing system, 

like so many of you have been this past year. I 

am deeply grateful for all  the support ASCAP 

members have shown for this effort – sending 

letters to Congress in support of the Songwriter 

Equity  Act,  wr iting op-eds pushing for music 

licensing reform, spreading the word on social 

media and meeting with lawmakers. Our voices 

are truly making a difference and changing the narrative in Washington.

We just experienced an incredibly successful year. I am proud of 

the creative achievements of so many of our members. I am also proud 

of our new CEO Beth Matthews and her exceptional team, who are 

transforming ASCAP with a progressive vision and focus on innovation 

to shape a healthy future for ASCAP and our members. Together, the 

talented members of ASCAP, the dedicated Board of Directors and 

the hard-working staff make for a winning team. I truly believe that 

if we continue to join forces, united in our belief that we are better 

together, then we will move forward with our message clearer, our 

voices louder, our ASCAP stronger.   

United in our 
belief that 
we are better 
together, 
we will move 
forward with 
our message 
clearer, our 
voices louder, 
our ASCAP 
stronger.  
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I 
AM THRILLED TO REPORT THAT ASCAP achieved record-breaking 

public performance revenues of $1.014  billion for 2015. This is the second 

year in a row that we collected in excess of $1.0 billion, the highest 

amount of any performing rights organization for two years . We also 

achieved record high domestic licensing revenue of $716.8 million, an 

increase of $61.0 million, or 9.3%, over 2014.

Unlike our competitors, we are a membership organization that operates on a 

not-for-profit basis, which means all the money our members’ music has earned 

goes straight into their pockets after we deduct our operating expenses. With one 

of the lowest overhead operating rates in the world at 12.3%, ASCAP delivers the 

best value proposition in the performing rights licensing world. 

I am proud to say that 2015 was a winning year. We distributed $867.4 million 

in royalties to our professional songwriter, composer and music publisher 

members. That includes record high domestic distributions of $573.5 million, 

up 6.2% from 2014. 

Domestically, ASCAP grew revenue across nearly all platforms last year, led 

in part by significant agreements closed with several licensing partners. We 

closed 68 TV licenses, representing 245 programming services and related 

websites. We closed key outstanding deals with Pandora and Netflix. We 

drove record growth of $11.0 million in General Licensing, which covers bars, 

restaurants, music venues, and similar businesses. Foreign collections were 

BILLION MILLION$1.014
TOTAL 2015 REVENUE

BETH 
MATTHEWS

CEO

867.4$

Distributed to  
ASCAP members in 2015

OUR GROWTH
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$298.0 million, down by 14.1% from 2014. While the 

popularity of our members’ music abroad continued 

to grow in 2015, the strength of the US dollar 

resulted in a decrease in revenues solely based on 

the exchange rate, which impacts all US businesses  

with foreign revenues once they are converted to 

US dollars.

Our growth is exciting because it means our 

members’ music is being used more than ever before, 

and that we are able to capture that value and deliver 

it back where it belongs— into the lives of its creators.

  We also had an incredibly successful 2015 

because ASCAP  worked extremely hard, innovated, 

MILLION

MILLION

716.8$
2015 DOMESTIC  
LICENSING REVENUE

Up $61.0 million
+9.3% from 2014

10 WORKS IN  
THE ASCAP  
REPERTORY 700k

Businesses that boost their bottom line  
with the value of an ASCAP license

12.3%
[AMONG LOWEST IN THE WORLD]

OPERATING 
EXPENSE  

RATIO

experimented with new ways of doing things and 

continued to transform into the most progressive 

performing rights organization in the world. The 

ASCAP Board continues to anticipate changes we 

see on the horizon. They, along with the executive 

leadership team I have assembled in the past year, 

bring to the table a wealth of experience from the 

music, digital and media sectors.  Our ASCAP is 

uniquely skilled to maximize opportunities for our 

members in a rapidly changing landscape. And we 

have a clear strategic vision for our future. 

I am confident that ASCAP will continue to be 

a leader, both in terms of delivering the highest 

returns to our members and the highest value to 

our licensees. We will continue to push for music 

licensing reform. And we will continue to be home 

to the world’s greatest music creators. 

MILLION
573.5$

+6.2% FROM 2014

2015 DOMESTIC DISTRIBUTIONS
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The 12 writers and 12 publishers on the ASCAP Board of Directors combine deep  
experience and strategic vision to lead our organization into the future. 

Here are some of their many achievements in 2015.
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I PAUL WILLIAMS  
ASCAP President and Chairman  

Songwriter 
Won an Ivor Novello Award, AIMP 

Award and World Soundtrack Award

l DOUG WOOD
ASCAP Board Writer Vice Chairman 

Composer
Co-founded the Council of Music Creators, 
dedicated to informing and protecting the 

rights of songwriters and composers

l IRWIN Z. ROBINSON 
ASCAP Board Publisher Vice Chairman 

Cromwell Music  
Won ICMP Ralph Peer II Award for Outstanding 

Contributions to Global Music Publishing

 I JAMES M. KENDRICK 
ASCAP Board Treasurer, Schott Music

Led ASCAP Composer Career  
Workshops with Alex Shapiro in Nashville  

and San Francisco

I MARTIN BANDIER
Sony/ATV Music Publishing

First publisher honored with the Recording 
Academy’s President’s Merit Award

I RICHARD BELLIS
Composer

Visited 7 countries on an ASCAP ambassadorial 
tour of Europe; co-hosted the ASCAP Film 

Scoring Workshop in LA for 18th year

I MARILYN BERGMAN
Songwriter

Honored by the LA Jazz Society and LaGuardia 
High School of Art & Performing Arts

I CAROLINE BIENSTOCK
Carlin America

Elected as Executive Director of the NY 
Chapter of the AIMP

I BRUCE BROUGHTON
Composer

Earned Emmy nomination  
for Texas Rising
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 OUR BOARD OF 
DIRECTORS 

PAN Reb. Ex. 12



I DAN FOLIART
Composer

Served as Artist-in-Residence at Tulsa 
University; wrote theme song for  

the LA Arboretum

I BARRY COBURN
Ten Ten Music Group

Three songs from Ten Ten writers featured on 
Kelsea Ballerini’s Top 5 debut album

I ALF CLAUSEN
Composer

Reached milestone 25th year as  
sole composer on The Simpsons

I DESMOND CHILD
Songwriter

Co-wrote Zedd’s #1 Dance/Club  
hit “Beautiful Now” 

I JIMMY WEBB 
Songwriter

Named to Rolling Stone’s 100 Greatest 
Songwriters list

I LEEDS LEVY
Leeds Music

Convened a group of music execs, politicians 
and law enforcement, working together to 

support social justice programs

I DEAN KAY
Lichelle Music

Curates the ASCAP Daily Brief newsletter, 
which grew to over 50,000 subscribers in 2015

I LAURENT HUBERT 
BMG Rights Management

Joined the Board of the Buddy Holly Foundation 
after BMG acquired Holly’s publishing rights

I WAYLAND HOLYFIELD
Songwriter

Recorded interviews for the NSAI about 
his songs “Could I Have This Dance” and 

“Rednecks, White Socks & Blue Ribbon Beer” 

I JODY GERSON
Universal Music Publishing Group

Named Billboard Executive of the Year

I CAMERON STRANG
Warner/Chappell Music

Gave keynote interview at the Global Creators 
Summit during Canadian Music Week

I ALEX SHAPIRO
Composer

Premiered her piece Lights Out, an opto-
electroacoustic symphonic band work 

commissioned by a consortium of 20 schools 

I MATT PINCUS
SONGS Music Publishing

Started Know Your Rights program to help 
punk/hardcore bands secure their royalties

I MARY MEGAN PEER 
peermusic

Elevated to Deputy CEO of peermusic in 2015

I MARCUS MILLER
Composer

Nominated for a 2016 Grammy for Best 
Contemporary Instrumental Album
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ADVOCACY
OUR

ASCAP President  
Paul Williams and ASCAP Board 

member Richard Bellis  
walking on Capitol Hill

Ne-Yo performing at ASCAP’s We 
Write the Songs concert at the 

Library of Congress in May 

ASCAP CEO Beth Matthews (far 
left) and ASCAP Board member 

Matt Pincus (third from left) 
testifying at a Congressional 

hearing on music licensing

Congressmen Doug Collins (R-GA) 
and Hakeem Jeffries (D-NY) and 

Aloe Blacc discuss songwriter 
rights at the 2015 ASCAP EXPO

 

THROUGH GRASSROOTS MEETINGS WITH LEGISLATORS 
and more than 50 ASCAP members, through numerous op-eds in 
influential publications and an opportunity to present our views at a 
Congressional hearing on music licensing, in 2015 we changed the 
narrative in Washington DC and elevated the important role that 

music creators play in the music licensing system.    
In March, ASCAP CEO Beth Matthews and ASCAP Board member Matt 

Pincus (SONGS Music Publishing) testified before the US Senate Committee 
on the Judiciary Subcommittee on Antitrust, Competition Policy and Consumer 
Rights. Matthews spoke of the need to reform the ASCAP consent decree that 
governs how songwriters are paid, and emphasized three major changes that 
are needed to streamline the music licensing system to make it more reflective 
of how people listen to music today:

Pictured Clockwise 
from top left

As sweeping technological and 
cultural forces continue to transform 

how music is experienced, ASCAP 
continues to work harder than 

anyone to protect the rights of our 
music creator members
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○ Replace the rate court with a  faster, less  
expensive resolution  process

○ Allow ASCAP  to  accept  a  limited  grant  of rights  
from its members 

○ Permit  ASCAP  to  license all  of  t he  rights  in  a  
music composition  a  business needs  to operate  
in  one transaction 

The hearing came as the US Department of Justice 
continued to review the ASCAP consent decree and 
ASCAP continues to cooperate fully with the Department 
in that review.

In May, ASCAP presented a concert, “We Write the 
Songs,” at the Library of Congress, sponsored by The 
ASCAP Foundation, and featuring ASCAP members 
performing songs they had written. Performers included 
Donald Fagen, Ne-Yo, Alan Bergman, Rupert Holmes, 
Natalie Merchant and others. The next day many of the 

Pictured left: (l-r) ASCAP CEO Beth 
Matthews, Rep. Bob Goodlatte (R-
VA), who is Chairman of the House 
Judiciary Committee, songwriter Max 
Martin, Goodlatte’s sister Anne Kelleher, 
songwriter Savan Kotecha and ASCAP 
CMO Lauren Iossa at a special meeting 
with legislators at Martin’s studio in LA

Picture below right: (l-r) Songwriter 
Kevin Kadish, ASCAP Board member 
Dan Foliart, Rep. Judy Chu (D-CA), 
ASCAP Board member Irwin Z. Robinson 
and ASCAP Board special counsel Fred 
Koenigsberg on ASCAP Songwriter 
Advocacy Day (May 13th) on Capitol Hill

Picture below left: One of ASCAP’s 
top tweets of 2015 was from our 
#StandWithSongwriters social media 
campaign

performers, along with ASCAP Board members and 
other members, walked the halls of Congress for “ASCAP 
Songwriter Advocacy Day,” to advocate for reforms 
to outdated federal music licensing laws and to urge 
support for the Songwriter Equity Act (SEA). ASCAP’s 
online campaign urged music creators to write their 
members of Congress to urge their support. As a result, 
over 16,000 messages have been sent to legislators to date. 

Throughout 2015, ASCAP members continued 
to mobilize and share their message at advocacy 
meetings held with legislators in cities across the 
country, from Nashville to Los Angeles to Chicago. 
They also amplified ASCAP’s message with our 
#StandWithSongwriters social media campaign, 
which included a video featuring top writers such as 
ASCAP President Paul Williams, Savan Kotecha, Evan 
Taubenfeld, Crystal Nicole and Brett James. 
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We continue to develop new 
ways to maximize royalties for 

our members, offer frictionless 
licensing to our customers and  

manage music rights  
on a global scale

INNOVATION
OUR

I
N   NOVEMBER,   ASCAP became 

the first US public performance 

rights organization to go public 

with licensable share data.  

We added new information 

to our publicly available ACE 

database on ASCAP.com indicating 

what percentage share of public 

performance rights we represent for 

each of the more than 10 million musical 

compositions in the ASCAP repertory. 

This bold and innovative action shows 

the entire licensing community - from 

songwriters, composers and publishers 

to legislators and licensees - that we 

are leading the way in transparency. 

It supports the system by providing 

stakeholders with clear information 

on what rights we represent, while 

building confidence that our members 

clearly understand the rules under 

which they are compensated and trust 

that their music is being accurately 

monetized. 
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“ASCAP becomes the first US PRO 
to publicly state what percentage 
of a song it controls for public 
performances.”

“Music streaming services like 
Pandora have been clamoring for 

better data about who controls 
the rights to what songs,  

and performing rights group 
ASCAP says it’s taking the lead on 

making that a reality.”

IN 2015,  we also rolled out new and improved 

services to keep up with consumer trends, 

and make life easier for our members and 

customers. In March, we unveiled our new 

Audio Feature Premiums: bonus payments for 

the most-performed songs across all audio-only 

media, including satellite and streaming services 

(for example Spotify, iTunes Radio, Pandora and 

Rhapsody). All ASCAP members are eligible, 

including newcomers climbing the charts for the 

first time and members with long track records 

of success. We’re ensuring that ASCAP members 

continue to receive payments that reflect 

consumer trends in music listening.

We also introduced the Classic Song Bonus to 

honor the value that timeless music brings to the 

ASCAP repertory. The bonus applies to songs that 

have a long history of success, and continue to be 

performed today.    

570 BILLION
more than 201414%

performances processed by ASCAP in 2015

Our award-winning proprietary Audio Per-

formance Management (APM) system, which 

receives information about music played on the 

radio and via internet services, continues to deliver  

extraordinary results. The number of performances 

ASCAP processed for payment in 2015 increased 

by approximately 14 percent, to about 570 billion. 

Our ability to process big data, combined with our 

increased data transparency, have yielded new 

opportunities to expand our services around the 

world. In 2015, we brought on board a new executive 

team to develop an innovative suite of products to 

better serve ASCAP members, foreign affiliates, 

licensees and others. The first step in this direction 

was  improving ASCAP.com in 2015 so that visitors 

- whether members or licensees - could find what 

they need easier and get quick answers and support 

in the most efficient way.  
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Nearly 40,000 
songwriters, composers 

and music publishers 
joined ASCAP in 2015

WE  INVEST  IN   DISCOVERING,  recruiting and 

nurturing the most talented music creators 

in the world, and giving them the resources 

and support they need to ensure the world can enjoy 

their music. The performing rights landscape is highly 

competitive. Top talent increases the quality of our 

repertory and increases the value of an ASCAP 

license to music users. That’s good news for all of 

our members, because it means higher licensing 

revenues and larger royalty distributions for 

everyone’s creative work.

Nearly 40,000 music creators joined ASCAP in 

2015 including: recent chart-toppers Fetty Wap, 

MEMBERSHIP
OUR

I FETTY 
WAP

I KELSEA  
BALLERINI

I OMI

I MOZELLA

I NATE 
RUESS

I SAVAN 
KOTECHA
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OF TOP 10 SONGS on the 
2015 Billboard year-end charts for Hot 
R&B/Hip-Hop Songs, Hot Rap Songs, 
Mainstream R&B/Hip-Hop Songs, R&B/
Hip-Hop Airplay

OF THE TOP 
10 SONGS on the 
2015 Billboard year-
end charts for Hot 100, 
Christian AC Songs, 
Christian Airplay, Hot 
Dance/Electronic 
Songs, Latin Pop 
Airplay, Latin Rhythm 
Airplay, Mainstream 
Top 40, Radio Songs

Kelsea Ballerini and OMI, as well as the music of the late Jeff 

Buckley.  Many top songwriters and composers renewed their 

agreements with the organization, including Marc Anthony, 

Iggy Azalea, Blondie, James  Fauntleroy, Ashley Gorley, 

Calvin Harris, Kevin Kadish, Savan Kotecha, Greg Kurstin, 

Led Zeppelin, Mozella, Nate Ruess, Meghan Trainor, Usher, 

Van Halen and David Vanacore, as well as the estates of Hal 

David, George Gershwin and Jimi Hendrix.

ASCAP songwriters crafted the biggest songs of 2015, 

topping 18 separate Billboard year-end song charts with songs 

like The Weeknd’s “Earned It (Fifty Shades of Grey)” by Belly 

(SOCAN), Jason Quenneville (SOCAN) and The Weeknd 

(SOCAN), which was #1 on the R&B/Hip-Hop Airplay Songs and 

Adult R&B Songs charts; Wiz Khalifa & Charlie Puth’s “See You 

Again” by ASCAP writers Andrew Cedar and DJ Frank E, which 

was #1 on the Hot R&B/Hip-Hop Songs and Hot Rap Songs 

charts; and Walk the Moon’s “Shut Up and Dance” by ASCAP 

writers Ben Berger, Eli Maiman, Ryan McMahon, Nicholas 

Petricca, Kevin Ray and Sean Waugaman, which was #1 on 

the Adult Top 40 Songs chart.  
I SAVAN 
KOTECHA

M O R E  N E W  M E M B E R S  I N  2 0 1 5  ( C L O C K W I S E  F R O M  T O P  L E F T ) :  P H O T E K , B U I K A , PJ ,  
A D R I A N  P I E R A G O S T I N O ,  K E N Z  A N D  S O A K Y  S I R E N

RADIO SONGS HOT 100

BASED ON 2015 BILLBOARD YEAR-END CHARTS

10
9

58% 57%

ASCAP SONGWRITERS WROTE
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OUR SUCCESS
ASCAP members  

earned many of the  
industry’s top honors and 

accolades in 2015

16   
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PICTURED:

1. Amy Wadge accepts her 
Grammy for Song of the Year 
for “Thinking Out Loud,” 
co-written with Ed Sheeran 
(Photo by Kevin Winter/
Wireimage) 

2. Skrillex, Diplo and Justin 
Bieber, who shared the 
Grammy for Best Dance 
Recording for “Where Are Ü 
Now” (Photo by Kevin Mazur/
Wireimage) 

3. Two-time Grammy winner 
The Weeknd performs at the 
awards ceremony (Photo by 
Jeff Kravitz/FilmMagic)

4. Chris Stapleton holds his 
CMA Awards for New Artist 
and Male Vocalist, as well as 
Album of the Year. He later 
would win Grammys for Best 
Country Album and Best 
Country Solo Performance

5. Lisa Kron (left) and Jeanine 
Tesori with their 2015 Tony 
Awards for Fun Home 

6. Meghan Trainor with her 
Grammy for Best New Artist 
(Photo by Jason Laveris/
FilmMagic

7. Kendrick Lamar accepts the 
Grammy for Best Rap Album 
for To Pimp a Butterfly (Photo 
by Jeff Kravitz/FilmMagic)

8. Composer Julia Wolfe, who 
won the 2015 Pulitzer Prize 
in Music for Anthracite Fields 
(Photo by Peter Serling)

9. Ennio Morricone accepts his 
Oscar for Best Original Score 
to The Hateful Eight while 
presenter and ASCAP member 
Quincy Jones looks on (Photo 
by Kevin Winter/Getty Images)

10. The 2015 World Soundtrack 
Awards winners in one shot 
(l-r): John Paesano, Antonio 
Sánchez,  Patrick Doyle, 
Peer Kleinschmidt and Paul 
Williams (Photo by Jeroen 
Willems)
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ASCAP MEMBERS WON BIG 
at almost every major industry 
award show in the past year.  At 
the  58th Grammy Awards, 
honoring the top music of 

2015, nearly 70 members took home awards 
in 42 categories. Kendrick Lamar won 5 
awards (and swept four hip-hop categories). 
Taking home two awards each were The 
Weeknd  (SOCAN), D’Angelo,  Chris 
Stapleton, Maria Schneider and Skrillex 
and Diplo. Other notable ASCAP Grammy 
wins included Meghan Trainor for Best New 
Artist, Amy Wadge (PRS) for Song of the 
Year (“Thinking Out Loud”), Hillary Lindsey 
for Best Country Song (“Girl Crush”), 
Francesca Battistelli for Best Contemporary 
Christian Performance/Song (“Holy Spirit”) 
and Che “Rhymefest” Smith for Best Song 
Written for Visual Media (“Glory”). And the 
late ASCAP composer and Board member, 
Stephen Paulus, was honored with a 
Grammy for Best Classical Composition.

Composer Julia Wolfe won the Pulitzer 
Prize in Music for Anthracite Fields and the 
2015 Herb Alpert Award. Maestro Ennio 
Morricone (SIAE) won a Golden Globe and an 
Oscar for Best Original Score to 2015’s The 
Hateful Eight. ASCAP members won big at the 
Daytime Emmys, taking home 80% of the 
wins: Jack Allocco and David Kurtz won their 
10th career Emmys for The Bold and the 
Beautiful  (co-composed with John 
Nordstrom). Anthony Ferrari and Casey 
Kasprzyk won for Outstanding Original Song 
– Drama for “Hands of Time” from The Bold and 
the Beautiful; Joey Mazzarino and Bill 
Sherman won for Outstanding Original Song 
for “Power of Yet” from Sesame Street. And 

9

10

Matthew Gerrard and Elizabeth Ashley 
Saunig won for Outstanding Original Song – 
Main Title & Promo for “Dora and Friends: Into 
the City.” At  the  2015 Primetime Emmys, Greg 
Phillinganes won for Outstanding Music 
Direction for Stevie Wonder: Songs in the Key 
of Life – An All Star Grammy Salute and Jim 
Roach won Outstanding Music & Lyrics for 
“Girl, You Don’t Need Makeup” from Inside 
Amy Schumer.

ASCAP members won top 2015 World 
Soundtrack Awards, including ASCAP 
President Paul Williams, who won for Best 
Original Song Written for a Film alongside 
ASCAP composer Gustavo Santaolalla for 
“The Apology Song,” written for The Book of 
Life. Honors went to Patrick Doyle (PRS) - 
Lifetime Achievement Award), Michael 
Giacchino  -Best Composer of the Year, Peer 
Kleinschmidt (GEMA) - SABAM Award for 
Best Young Composer and John Paesano - 
Public Choice Award for The Maze Runner.

At the 2015 Tonys, Lisa Kron and Jeanine 
Tesori won Best Musical and Best Original 
Score for Fun Home. Our members garnered 
17 wins at the 2015 Latin Grammy Awards, 
including Natalia Lafourcade, who won 
Album of the Year for Hasta La Raiz and Song 
of the Year for “Hasta La Raiz” with Leonel 
Garcia. At the CMA Awards, Chris Stapleton 
won Best New Artist, Album of the Year and 
Best Male Vocalist. Hillary Lindsey also won 
Song of the Year for “Girl Crush.” And at the 
Stellar Awards, Erica Campbell won 7 awards 
and Lecrae  won Best Rap/Hip-Hop Gospel 
Album of the Year.  
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SONGWRITER OF THE YEAR HONORS went to Max Martin, 
Ashley Gorley, Sam Hunt (Country Songwriter-Artist of the 
Year), Jay Z and Timbaland, David Garcia, Ben Glover 
and Matthew West (Christian Songwriter-Artist of the 
Year), Claudia Brant and Romeo Santos; ASCAP Founders 

Awards were presented to Gene Simmons and Paul Stanley and  
Elliot Goldenthal; The Doobie Brothers, Trisha Yearwood  and Dave 

Bisbal received ASCAP Voice of Music Awards; Lauryn Hill and Mario 
Domm each received the ASCAP Golden Note Award; St. Vincent  

received the ASCAP Vanguard Award; Deborah Lurie 
received the Shirley Walker Award; La Original Banda  

El Limón received  the ASCAP Latin Heritage Award;  
Composers’ Choice Awards  went to Jóhann  
Jóhannsson, Sean Callery and Austin Wintory; and 
ASCAP Concert Music honors were presented to 
Julia Wolfe and the American Contemporary Music 
Ensemble (ACME). Sony/ATV won Pop, Latin and 

R&S Publisher of the Year, Prescription Songs won Pop 
Independent Publisher of the Year, Warner/Chappell won 
Country and Latin Music Publisher of the Year, Mayimba 
Music won Latin Independent Publisher of the Year  
and Capitol CMG Publishing won Christian Publisher  
of the Year.   

CELEBRATION
OUR

18   

In 2015, ASCAP celebrated 
the achievements of our 
members in jazz, Latin, 
country, rhythm & soul, 

film and TV, pop, Christian 
and concert music genres

2

3 4

1
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1. 2015 ASCAP R&S Songwriter 
of the Year Jay Z

2. 2015 ASCAP Latin 
Songwriter of the Year Romeo 
Santos

3. (l-r) ASCAP’s Nicole George-
Middleton with ASCAP 
R&S Songwriter of the Year 
Timbaland at the 2015 ASCAP 
R&S Awards

4. ASCAP Christian Music 
Songwriter of the Year David 
Garcia, ASCAP President Paul 
Williams and ASCAP Christian 
Music Songwriter of the Year 
Ben Glover at the 2015 ASCAP 
Christian Music Awards

5. ASCAP Country Songwriter-
Artist of the Year Sam Hunt at 
the 2015 ASCAP Country Music 
Awards

6. ASCAP’s Michael Martin, 
Justin Timberlake, Williams, 
former President Jimmy 
Carter and ASCAP Voice of 
Music Award honoree Trisha 
Yearwood at the 2015 ASCAP 
Country Music Awards

7. ASCAP CEO Beth Matthews, 
ASCAP Pop Songwriter of the 
Year Max Martin and ASCAP 
EVP of Membership John Titta 
at the 2015 ASCAP Pop Awards

8. Ashley Gorley accepts the 
ASCAP Country Songwriter 
of the Year Award at the 2015 
ASCAP Country Music Awards

9. ASCAP Jazz Wall of Fame 
inductee Henry Threadgill with 
ASCAP Board member Marcus 
Miller

10. ASCAP Latin Songwriter 
of the Year Claudia Brant at 
the 2015 ASCAP Latin Music 
Awards

11. (l-r) Paramount President 
of Motion Picture Music 
Randy Spendlove, ASCAP 
Shirley Walker Award honoree 
Deborah Lurie, film director 
Joe Nussbam and ASCAP’s Jeff 
Jernigan at the 2015 ASCAP 
Film & TV Music Awards 
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OUR

2015 was  a record-breaking  year 
for ASCAP licensing due to our continued 
commitment to innovation, strong partnership 
development,  and mutual ly  benef ic ia l 
licensing negotiations. In a groundbreaking 
effort, ASCAP partnered with one of our key 
restaurant licensees, Logan’s Roadhouse, 
to provide music licenses for all Logan’s 
restaurants around the country and create a 
nationwide tour featuring some of ASCAP’s 

up-and-coming country singer-songwriters. 
This partnership not only provides ASCAP 
licensing revenue for royalty payments, 
but also gives our developing members 
an oppor tunit y  to  gain  invaluable  l ive 
performance experience, and to hone their 
craft on the road. In celebration of the new 
partnership, Logan’s Roadhouse received the 
Partners in Music Award at the 2015 ASCAP 
Country Awards.

LICENSING     
       PARTNERS

We committed to changing 
the nature of our relationships 

with our licensees in 2015, 
offering them new tools, 

partnerships and a fresh way of 
communicating

P
h

o
to

: 
C

e
sa

re
 F

e
rr

a
ri

/i
S

to
c

k
p

h
o

to

PAN Reb. Ex. 12



A S C A P  •  2 0 1 5  A N N U A L  R E P O R T   21

(above, l-r) Logan’s Roadhouse CEO Sam Borgese, ASCAP 
songwriter Jerrod Niemann and ASCAP President Paul Williams 
at the event announcing a new alliance to help promote 
emerging songwriter-artists. Peformers at the event included 
(top right) Chris Cavanaugh and Sarahbeth Taite.

NEW PARTNERSHIPS

 We introduced new tech 
innovations to make the licensing 
process simple and seamless. 
As the first PRO in the US to 
introduce e-commerce licensing 
on its website, allowing licensees 
to obtain a music license with the  
click of a button, in 2015 we expanded 
our online licensing to include dance 
schools, yoga studios, websites and 
mobile apps. We also introduced a 
new live chat option on ASCAP.com, 
which lets prospective licensees 
contact our customer service team 
with their questions and licensing 
concerns in real-time. This effort 
has led to an overall increase in 
customer satisfaction and licensing 
efficiency.

Finally, ASCAP was proud to cap off 
2015 by closing a landmark licensing 
deal with one of our largest digital 
customers, Pandora. After years of 
negotiations, ASCAP’s finalized deal 
with Pandora furthers our goal of 
delivering improved performance 
royalties for our members, while 
giving Pandora greater rate certainty 
and flexibility with their music 
offerings. ASCAP anticipates another 
strong negotiating year in 2016, as we 
kick off major radio negotiations. In 
anticipation of these negotiations, 
ASCAP has proactively created 
mater ia ls  that  demonstrate 
member success stories and our 
on-going market dominance on the 
Billboard charts. 
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COMMITMENT
OUR

ASCAP IS COMMITTED 
to  s trengthening our 
members’ professional 
development and we put 
our heart and soul into 

producing and presenting events and 
programs throughout the year. Outreach to 
members includes educational workshops 
throughout they year, around the country 
and across the genre spectrum. Anyone 
can apply for these highly successful 
and renowned workshops, including the 
ASCAP Foundation Harold Adamson 
Songwriters  Workshop, the ASCAP 
Foundation/Dreamworks Musical Theatre 
Workshop with acclaimed composer 
Stephen Schwartz, multiple TV and film 
scoring workshops in LA and New York, 
country, pop and Christian songwriting 
workshops in Nashville, and many more. 

ASCAP also presents showcases at major 
festivals and conferences throughout the 

ASCAP educates, 
protects, fosters and 

supports our members 
at every stage of 

their careers

1

3

2
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country, such as the Sundance Film Festival, SXSW, 
CMJ and others, geared toward promoting and 
highlighting the importance of songwriters and 
composers to the greater music industry.

In April 2015, ASCAP celebrated its 10th 
annual “ I Create Music” EXPO, the only 
conference dedicated to songwriting and 

composing. Once again, the EXPO provided a valuable 
experience that educated and motivated music creators 
from around the world. In its first decade, tens of 
thousands of EXPO participants have benefited from its 
unique experience, including 2,600 attendees and 193 
panelists in 2015. ASCAP’s advocacy effort was a major 
theme last year, which inspired attendees to send more 
than 1,077 letters to members of Congress. 

In 2015, ASCAP’s commitment to fostering the music 
stars of tomorrow continued to bear fruit at ASCAP Song 
Camps. The Bridge Song Camp in Los Angeles brought 
together songwriters from Secret Road Music with top Latin 
writers; the ASCAP-sponsored Downtown Benelux and 
Cloud 9 Writing Camp in Amsterdam, brought together 65 
songwriters, DJs, artists and producers for three days in a 

state-of-the-art studio complex to create 
new EDM works. And the ASCAP Song 
Camp in France, held in late September, 
2015 at the Château Marouatte brought 
together 18 of today’s hottest writers, 
producers and writer-artists from 
both sides of the Atlantic.The 2015 
camp featured a special ceremony 
in which Lady Priscilla Renea was 
“knighted” by Miles Copeland for co-
writing with Sir Chris DeStefano and 
Sir Brett James the Miranda Lambert 
and Carrie Underwood #1 single, 
“Something Bad,” which was created at 
the at the 2012 retreat. 

1. (l-r) Aloe Blacc and Bill Withers at the 2015 ASCAP  
“I Create Music” EXPO

2. 2015 NYU/ASCAP Foundation Film Scoring Workshop 
participant Erin Tomkins conducting a cue

3. Songwriters, artists and ASCAP reps gathered outside the 
castle at the ASCAP Song Camp in France

4. Lindsey Stirling at the 2015 Sundance ASCAP Music Café

5. Greg Holden at the 2015 ASCAP Presents at SXSW showcase 
in Austin

6. ASCAP Foundation President Paul Williams (left) and 
ASCAP Foundation Executive Director Colleen McDonough 
(r) congratulate Richard Marx upon receiving the ASCAP 
Foundation Champion Award in December 

7. Participants at the 2015 ASCAP Film & Television Scoring 
Workshop with Richard Bellis

Pictured:4
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COMMUNICATION
OUR

FROM ASCAP.COM to our daily and bi-
weekly email newsletters, ASCAP Daily Brief 
and Inside Music, respectively, we ensure 
that our songwriter, composer and music 

publisher members receive the most important news, 
announcements and useful information they need to make 
their lives as professional music creators easier.  We also 
communicate with members, the media and the general 
public across a variety of social media channels, where our 
engagement with our followers continues to increase.

In 2015, we changed the way we communicate with 
our licensees by sharing with them helpful information 
about the strength of our repertory and how it connects 
to their own success. This led to improved relationships 
and fostered a new sense of partnership that benefits both 
ASCAP and our most important customers.

*Combined ASCAP and 
ASCAP EXPO profiles

YOUTUBE  
8 MILLION+ 
VIEWS

TWITTER  
98,000+ 
FOLLOWERS*

INSTAGRAM  
18,000+ 
FOLLOWERS

FACEBOOK  
101,000+ 
LIKES*

Part of our new  
email marketing 
campaign to licensees

SOCIAL MEDIA STRENGTH
ASCAP’s engagement with followers across key 
social media platforms continues to grow. Here is 
where we stand today.

Communicating clearly 
and effectively to all 

stakeholders in the 
music ecosystem, from 

music creators to ASCAP 
licensees to legislators and 

music fans, is central to 
our success
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FINANCIAL  OVERVIEW
ASCAP’S FINANCIAL RESULTS were discussed at the gen-
eral membership meeting in Los Angeles.  In addition, our 
independent public accountants, Ernst & Young LLP, pre-
sented our audited financial statements for the years ended 
December 31, 2015 and 2014 at the April Finance Committee 
meeting.  Pages 26 through 31 include selected portions of 
the audited financial statements.

ASCAP achieved a new record high in total revenue reporting 
$1.014 billion, despite a significant negative impact on foreign 
revenues from weaker currencies compared to the US dollar. 
Domestic revenue of $716.8 million contributed an increase of 
$61.0 million or +9.3% with growth contributions from all licens-
ing lines of business. Audio/Visual fees were up $29.1 million or 
+9.1% primarily due to higher licensing revenue from both basic 
and premium categories. New Media revenues increased signifi-
cantly at +36.3% or $15.0 million through both new and existing 
licensees. General Licensing revenue was higher $11.0 million or 
+9.1% mainly due to targeted new business and higher account 
compliance. Terrestrial & Satellite Radio licensees also increased 
$6.3 million or +3.7%. Foreign revenues of $298.0 million were 
down $48.8 million or -14.1% with the unfavorable impact from 
foreign currency driving $51.8 million of this negative variance.
 
ASCAP’s total distributions were $867.4 million in 2015 com-
pared to $883.5 million in 2014, a decrease of $16.1 million or 
-1.8% with this unfavorable variance being principally driven by 
foreign currency weakness against the US dollar. Distributions to 
members and foreign societies for domestic performances were 
$573.5 million, an increase of $33.7 million or +6.2%.  Distribu-
tions for foreign performances were $293.9 million down $49.9 
million or -14.5%.  The Total Distributions chart highlights the 
trend of distributions over the past three years.

Operating expenses were $124.4 million, down $3.1 million or -2.4% 
from 2014. Continued investments in technology and membership 
support to strengthen our operations and enhance our services to 
members and licensees, were more than offset by reduced litiga-
tion and strategic consulting costs undertaken in the previous year. 
This has resulted in an operating ratio of 12.3% versus 12.7% in 2014.  
The Annual Receipts and Operating Expense Ratio charts provide a 
three-year trend of related information.  

ANNUAL RECEIPTS
Dollars in Millions

TOTAL DISTRIBUTIONS
Dollars in Millions

OPERATING EXPENSE RATIO

2013

2013

2013

2014

2014

2014

2015

2015

2015

614.8

527.9

12.1%
12.7%

12.3%

655.8

539.8

716.8

573.5

330.6

 323.1

346.8

343.7

298.0

293.9

Domestic Receipts

Domestic Distributions

Foreign Receipts

Foreign Distributions

Total $945.4

Total - $851.0

Total $1,002.6

Total – $883.5

Total $1,014.8

Total – $867.4
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Year Ended December 31,
2015 2014

(In Thousands)

Domestic receipts:

License fees:

Audio / Visual $ 348,072 $ 318,940

Terrestrial and satellite radio 173,626  167,357

General and background 130,791 119,836

New media 56,108 41,150

Symphonic and concert 6,421 6,294

Membership application fees 1,621 1,590

Interest and other income 152 650

Total domestic receipts 716,791 655,817

 

Royalties from foreign societies 298,058 346,779

Total receipts 1,014,849 1,002,596

 

Expenses:

Licensing services 20,669 19,873

Operations 37,537 36,638

Membership services 13,198 14,256

General, Administrative & Other 41,193 40,108

Legal 11,794 16,609

Total expenses 124,391 127,485

Excess of receipts over expenses 890,458 875,111

 

Distributions to members:

Domestic distributions 503,610 478,248

Foreign distributions 293,902 343,757

Foreign societies 69,853 61,538

Total distributions to members 867,365 883,543

 

Increase/(Decrease) in net assets 23,093 (8,432)

Net assets, beginning of year  209,648 218,080

Net assets, end of year $ 232,741 $ 209,648

See accompanying notes.

American Society of Composers, Authors 
and Publishers, and Subsidiaries

Consolidated Statements of Receipts, Expenses,  
and Changes in Net Assets 

(Modified Cash Basis)
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Notes to Consolidated Statements of Receipts,
Expenses and Changes in Net Assets  

(Modified Cash Basis)

December 31, 2015

1. Organization and Nature of Business

The American Society of Composers, Authors and Publishers, 
and its Subsidiaries (the Society or ASCAP) is an unincorporated 
membership society of composers, songwriters, lyricists, and mu-
sic publishers. As a performing rights society, ASCAP represents 
its members by licensing copyrighted music and collecting and 
distributing royalties for the non-dramatic performances of their 
copyrighted works. These royalties are paid to members based on 
surveys of performances of the works in ASCAP’s repertory that 
they wrote or published. Founded in New York in 1914, ASCAP is the 
oldest performing rights licensing society in the United States.

2. Summary of Significant Accounting Policies

Basis of Presentation

The Consolidated Statements of Receipts, Expenses, and Chang-
es in Net Assets contain the financial information of the American 
Society of Composers, Authors, and Publishers, and its 100% owned 
subsidiaries, ASCAP Joint Venture LLC, and ASCAP Enterprises LLC. 
All significant intercompany transactions have been eliminated in 
consolidation. 

Reclassifications

Certain reclassifications have been made to the prior year financial 
statement to conform to the December 31, 2015 presentation.

Basis of Accounting

The Society maintains its consolidated financial statements on 
a modified cash basis of accounting, which is a basis of account-
ing other than U.S. generally accepted accounting principles, 
and is detailed as follows:

Revenue Recognition

Revenue, consisting of license fees, membership application fees, 
and interest income, is recorded at the time that cash is received. 
Revenues due to ASCAP, but not received, such as amounts due from 
licensees and foreign societies, are not accrued rather they are rec-
ognized only when cash is received. Additionally, ASCAP’s policy of 
recognizing revenue for long standing licensees is to recognize a full 
year of contractual license payments. If cash is received in excess of 
a full year of contractual license payments, it is recorded as unearned 
revenue and will be recognized as revenue in the applicable future 
period. 

Expenses

Operating costs are expensed when cash is paid with the exception of 
certain costs that may be accrued so that the consolidated statements of 
receipts,expenses, and changes in net assets reflect a full year of operat-
ing costs. There were no material accruals in 2015 and 2014.

The Society does not account for contingencies in accordance with 
Accounting Standards Codification (ASC) 450, Contingencies. Under 
this guidance, a loss contingency is required to be recognized based 
on the probability of future events outcome. The Society does not 
recognize a loss contingency assessed as probable as may be required 
by the contingency accounting guidance.

Income Taxes

The Society does not account for income taxes in accordance with the 
Financial Accounting Standards Board (FASB) ASC 740, Income Taxes. 
Under this guidance, the liability method is used to account for income 
taxes. The Society recognizes income tax expense or benefit as pay-
ments are made or received from the appropriate taxing authorities. 

Income taxes paid and expensed amounted to approximately 
$24 thousand and $14 thousand for the years ended December 31, 
2015 and 2014, respectively. The income tax expense is reflected in 
the General, Administrative & Other line item in the accompanying 
Consolidated Statements of Receipts, Expenses, and Changes in 
Net Assets.

Defined Benefit Pension Plans

The Society does not account for its defined benefit pension plans in 
accordance with FASB ASC 715, Compensation – Retirement Benefits. 
Under this guidance, accrual accounting is applied to defined benefit 
pension plans sponsored by an employer and, to the extent that an 
employer has an underfunded or overfunded pension obligation, a 
liability or an asset would be recognized. In addition, an employer 
is required to recognize changes in the funded status in the year in 
which the change occurs through net assets. The Society recognizes 
pension expense as the plan is funded, and does not recognize pen-
sion assets or liabilities as may be required by the retirement benefits 
accounting guidance. The Society does not recognize the changes 
in the funded status during the year through net assets as may be 
required by the retirement benefits accounting guidance. Changes in 
the funded status are disclosed in Note 4.

Fair Value Measurements

The Society determines fair value of its financial assets and liabilities 
in accordance with ASC 820, Fair Value Measurements and Disclo-
sures, which defines fair value as the price that would be received 
to sell an asset or paid to transfer a liability in an orderly transaction 
between market participants at the measurement date. When deter-
mining the fair value measurements for assets and liabilities required 
or permitted to be recorded at fair value, the Society considers the 
principal or most advantageous market in which it would transact and 
it considers assumptions that market participants would use when 
pricing the asset or liability.

ASC 820 establishes a three level fair value hierarchy that prioritiz-
es the inputs used to measure fair value. The hierarchy requires an 
entity to maximize the use of observable inputs and minimize the 
use of unobservable inputs when measuring fair value. A financial 
instrument’s categorization within the fair value hierarchy is based 
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upon the lowest level of input that is significant to the fair value 
measurement in its entirety. The three levels of inputs that may be 
used to measure fair value are as follows:

Level 1: Quoted prices in active markets for identical assets or liabilities;

Level 2: Observable inputs other than quoted prices included in 
Level 1, such as quoted prices for similar assets or liabilities in ac-
tive markets, quoted prices for identical or similar assets or liabili-
ties in markets with insufficient volume or infrequent transactions 
(less active markets), or other inputs that are observable (mod-
el-derived valuations in which significant inputs are observable) 
or can be derived principally from, or corroborated by, observable 
market data; and

Level 3: Unobservable inputs that are supported by little or no market 
activity and that are significant to the fair value of the assets or liabilities.

Fixed Assets

Fixed assets, including leasehold improvements, are capitalized at 
cost. Depreciation of fixed assets is calculated using the straight-line 
method based on estimated useful lives as follows: 

Automobiles 3 years 

Building and building improvements 40 years

Equipment 3–5 years

Furniture and fixtures 10 years

Software development (hardware) 3–5 years

Software development (software) 10–15 years

Leasehold improvements are amortized on a straight-line basis over 
the shorter of the useful life of the assets or the terms of the related 
leases in accordance with ASC 840-10, Leases. Building improve-
ments are amortized on a straight-line basis over the remainder of 40 
years since the purchase of the building in 1992. Repair and mainte-
nance costs are expensed as paid.

Costs incurred for the development of software for internal use 
have been capitalized in accordance with ASC 350-40, Internal-Use 
Software.

Use of Estimates

The preparation of these consolidated financial statements requires 
the use of certain estimates and assumptions by management in 
determining the Society’s disclosure of benefit plan obligations and 
contingencies at the date of the consolidated financial statements. 
Actual results could differ from those estimates.

3. Fixed Assets

Capital expenditures for fixed assets amounted to approximately 
$5.2 million and $2.8 million for the years ended December 31, 2015 
and 2014, respectively.

Depreciation and amortization expense relating to fixed assets 
was approximately $9.0 million and $8.9 million for the years 
ended December 31, 2015 and 2014, respectively. Included in the 
depreciation and amortization expense in 2015 and 2014 for the 
capitalized software was approximately $5.4 million and $5.4 mil-
lion, respectively. 

4. Benefit Plans

The Society has a defined benefit pension plan (the Pension Plan) 
and a defined contribution savings plan (the Savings Plan). These 
plans cover all employees who meet the eligibility requirements as 
defined by each plan.

Under the Society’s Pension Plan, benefits are based on years 
of service and an employee’s highest three consecutive year 
compensation average from the last ten years of employment. 
The Society’s policy is to fund amounts as necessary on an actu-
arial basis to provide assets sufficient to meet the benefits to be 
paid to plan members in accordance with the requirements spec-
ified by the Employee Retirement Income Security Act of 1974 
(ERISA). The Society’s expense for contributions to the Pension 
Plan was approximately $6.0 million and $7.0 million during 2015 
and 2014, respectively, and is reflected in the General, Admin-
istrative & Other line item in the accompanying Consolidated 
Statements of Receipts, Expenses, and Changes in Net Assets. 
The Society paid benefits of approximately $7.8 million and 
$3.0 million during 2015 and 2014, respectively to participants in 
the Pension Plan.

In September 2005, the Board of Directors passed a resolution 
electing to freeze all future participation in the Pension Plan to new 
participants as of January 1, 2006. All eligible employees hired prior to 
January 1, 2006, are grandfathered in the Pension Plan and will contin-
ue to accrue benefits.

The following table sets forth the  Pension Plan’s funded status: 

December 31,

2015 2014
(In Thousands)

Actuarial present value of:

Vested benefit obligation $70,467 $78,303

Nonvested benefit obligation 286 384

Accumulated benefit obligation $70,753 $78,687

 

Actuarial present value of  
projected benefit obligation $80,543 $91,748

Plan assets at fair value 48,283 49,474

Unfunded status of the plan $(32,260) $(42,274)

The weighted-average discount rate in determining the actuarial present 
value of the projected benefit obligation was 4.00% and 3.80% in 2015 
and 2014, respectively. The rate of increase in future compensation levels 
used in determining the actuarial present value of the projected benefit 
obligation was 3.50% in 2015 and 2014, respectively. The expected long-
term rate of return on Plan assets was 7.25% and 7.50% in 2015 and 2014, 
respectively. The weighted-average expected long-term rate of return 
on Plan assets is based upon historical financial market relationships that 
have existed over time with the presumption that this trend will generally 
remain constant in the future.

The Society’s pension plan assets, by asset category, are as follows:

2015 2014

Equity securities 58% 59%

Debt securities 42% 41%

Total 100% 100%
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The target investment allocations for the plan assets are 60% equity 
securities and 40% debt securities. Asset allocations are rebalanced 
on a regular basis throughout the year to bring assets to within a range 
of target levels. Target allocations take into account analyses per-
formed by the Society’s pension consultant to optimize long-term risk/
return relationships. All assets are liquid and may be readily adjusted 
to provide liquidity for current benefit payment requirements.

The following table provides the fair value hierarchy (as described 
in Note 2 – Fair Value Measurements section) of the funded Pension 
Plan’s financial assets as of December 31, 2015 and 2014:

December 31, 2015

Investment Type Level 1 Level 2 Level 3 Total

Equities $28,062 $ – $ – $28,062

Corp/Gov  
securities 7,957 4,654 – 12,611

Mutual funds 6,166 –  – 6,166

Money market 
funds  – 1,420  – 1,420

Cash 24 –  – 24

Total $42,209 $6,074 $ – $48,283

December 31, 2014

Investment Type Level 1 Level 2 Level 3 Total

Equities $29,424 $ – $ – $29,424

Corp/Gov  
securities 7,986 4,196 – 12,182

Mutual funds 5,978 –  – 5,978

Money market 
funds  – 1,859  – 1,859

Cash 31 –  – 31

Total $43,419 $6,055 $ – $49,474

Mutual fund shares are valued daily, with the net asset value per fund 
share published at the close of each business day, and consisted 
of registered mutual fund investments whose diversified holdings 
primarily include common stock securities issued by U.S. and non-U.S. 
corporations, corporate bonds, and mortgage backed securities. 
Money market funds are valued at quoted market values on the last 
business day of the year. Equities are valued daily at quoted marked 
values. Corporate and Government Securities are valued as a percent-
age of the underlying par value at the close of each business day.

ASCAP also has a nonqualified retirement equalization benefit plan 
(the Equalization Plan) that provides certain employees with defined 
pension benefits in excess of limits imposed by federal tax law and 
a non-qualified supplemental executive retirement plan (the SERP) 
which is offered to certain members of management to provide addi-
tional benefits at retirement.

The following table sets forth the Equalization Plan and SERP’s funded 
status:

December 31,

2015 2014
(In Thousands)

Actuarial present value of:

Vested benefit obligation $3,625 $3,800

Nonvested benefit obligation 81 47

Accumulated benefit obligation $3,706 $3,847

 

Actuarial present value of  
projected benefit obligation $4,1 78 $4,594

Plan assets at fair value 3,548 19,937

Funded (Unfunded) status  
of the Equalization Plan  
and SERP

$ (630) $ 15,343

Plan assets related to the Equalization Plan and SERP consisted of 
equities and mutual funds measured at Level 1 as of December 31, 2015 
and 2014.

The Society expects to contribute approximately $6.0 million to the 
Pension Plan, Equalization Plan and SERP in 2016.

Estimated future pension benefit payments for the Pension Plan, 
Equalization Plan, and SERP, which reflect expected future service, are 
as follows (in thousands):

Year ending December 31

2016 $4,016

2017 6,570

2018 4,466

2019 6,253

2020 7,567

2021-2025 31,290

Total $60,162

Under the Society’s Savings Plan, effective November 1, 2005, new em-
ployees are automatically enrolled in the Savings Plan after 60 days of ser-
vice at a contribution rate of 3% of their salary, pretax, unless they opt out. 
All employees may then elect to contribute from 1% through 25% of their 
salary, pretax, as limited by the Internal Revenue Service. The Society’s 
matching contribution, which is discretionary, was equal to 100% of the 
first 2% and 25% of each additional percent up to 6% contributed by the 
employee during the current year, resulting in a maximum contribution by 
the Society of 3% of the employee’s allowable salary. Employees’ contri-
butions are immediately vested, and the Society’s matching contributions 
are vested after the first year of service. During 2015, the maximum annual 
employee contribution of pretax dollars was limited by Internal Revenue 
Service regulations to $18,000, and ASCAP’s matching contribution was 
limited to $7,950 per employee. The amounts contributed by ASCAP to 
the Savings Plan for 2015 and 2014, were approximately $1.5 million and 
$1.2 million, respectively.

ASCAP also has a nonqualified deferred compensation plan, whereby 
eligible employees may elect to defer a portion of their compensation 
each year. Compensation expense, equal to amounts deferred by 
employees, is recorded currently.

5. Distributions to Members

Receipts of the Society, less expenses of operations and amounts 
payable to foreign societies, are distributed to members in accordance 
with the Society’s survey and distribution system, originally mandat-
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ed by the 1960 amendments to the ASCAP Consent Decree and now 
embodied in the Society’s rules and regulations.

The Society includes taxes withheld by affiliated foreign societies as 
receipts. These taxes withheld are reflected in Royalties from foreign 
societies in the accompanying Consolidated Statements of Receipts, 
Expenses, and Changes in Net Assets.

The Society also includes foreign taxes withheld in the summary of dis-
tributions reported to members at year-end, thereby enabling mem-
bers to report them appropriately on their tax returns. These taxes are 
reflected in foreign distributions in the accompanying Consolidated 
Statements of Receipts, Expenses, and Changes in Net Assets.

At December 31, 2015 and 2014, approximately $6.8 million and 
$6.0 million, respectively, represented the foreign taxes withheld on 
receipts that will be reported in the year when the related distributions 
are paid. 

6. Commitments and Contingencies

Litigation

From time to time, the Society is involved in court proceedings with 
its licensees to determine license fees to be paid to the Society for the 
performance of musical works in the ASCAP repertory. In 2015, follow-
ing the decision by a panel of the U.S. Court of Appeals for the Second 
Circuit affirming the trial court’s decision in such a proceeding setting 
license terms for the Pandora online music service for the period 2011-
2015, ASCAP and Pandora reached agreement on license terms for 
period 2016-2018.  As a result, there are currently no court proceed-
ings to determine ASCAP license fees pending before the courts.

In 2013, the Society began discussions with the staff of the Antitrust 
Division of the U.S. Department of Justice (DOJ) concerning potential 
modifications of the ASCAP consent decree. The decree largely 
governs ASCAP’s licensing activities, and provides for the procedure 
by which license fees are determined by the New York federal court if 
ASCAP and music users are unable to reach agreement on the fees to 
be paid for the right to perform music in the ASCAP repertory. The pro-
cess by which the consent decree may be modified is still ongoing. As 
part of this process, ASCAP has received from the DOJ, and respond-
ed to, requests for information both as to proposed modifications 
of the consent decree and compliance with certain provisions of the 
current decree. Over the past 16 months, there have been two rounds 
of public comments on various issues raised by the consent decree 
modification process.  The Society does not expect a material effect 
on ASCAP’s business in 2016.

The Society is routinely involved in other litigation, often as a stake-
holder participating in disputes between its members and others 
pertaining to royalties and copyright ownership issues. These litiga-
tions have no material effect on the Society’s assets and liabilities, its 
receipts, and expenses, or total royalty distribution to its members.

Lease Commitments

Equipment rental and office lease expense, including escalations and 
utilities, aggregated approximately $5.5 million and $5.6 million for 
the years ended December 31, 2015 and 2014, respectively, and is rec-
ognized as an expense when paid in the accompanying Consolidated 
Statements of Receipts, Expenses, and Changes in Net Assets based 
on the amount of cash paid.

The minimum rental commitments under existing non-cancellable 
office and equipment leases at December 31, 2015, are as follows 
(in thousands):

2016 $4,744

2017 4,552

2018 4,565

2019 607

2020 594

Thereafter 508

Total minimum  
lease payments

$15,570

Member Guarantees

The Society has provided guarantees of payment to financial institu-
tions for personal loans provided to certain of its members. Royalty 
earnings attributable to each of these members are being distributed 
directly to the financial institutions as part of the loan repayment 
terms. To the extent that the cash flows of the future royalty earnings 
are not sufficient to the financial institutions, payment of each re-
spective member loan may be accelerated by the financial institutions 
and payment would be guaranteed by the Society. The Society would 
collect any amounts paid as a result of the guarantee through future 
royalty earnings of the respective member. As of December 31, 2015, 
the Society authorized up to $40.0 million in guarantees to be made, of 
which approximately $24.3 million is outstanding. The fair value of the 
guarantees is not considered to be material.

7. Related-Party Transactions

The ASCAP Foundation (the Foundation), a not-for-profit organization, 
was incorporated in 1975 to promote and support charitable/educa-
tional programs in the field of music. Contributions, bequests, and 
grants from members of ASCAP, other foundations, and the general 
public provide support to the Foundation. The Foundation is a relat-
ed-party to ASCAP.

The Foundation is located in the offices of ASCAP and receives the use 
of ASCAP’s office space at no charge. In addition, ASCAP personnel 
assisted in the administration of the Foundation’s activities as needed. 
The value of these services and support provided to the Foundation 
was approximately $93 thousand and $157 thousand in 2015 and 2014, 
respectively.

The Foundation has approximately $43 thousand due to ASCAP for pay-
roll related and other expense reimbursement as of December 31, 2015.

The Foundation receives royalty contributions through ASCAP 
from ASCAP members who have allocated a portion of their ASCAP 
royalties to the Foundation. This is done completely and solely at 
the request of the ASCAP member or as a bequest by the ASCAP 
member or their heirs to the Foundation. The Foundation recognized 
income based on cash received from ASCAP related to such royalty 
contributions of $277 thousand and $290 thousand in 2015 and 2014, 
respectively. In addition, the Foundation received contribution income 
from ASCAP for program support in amounts of $280 thousand and 
$290 thousand in 2015 and 2014, respectively.

8. Subsequent Events

Subsequent events were evaluated through April 11, 2016, the date 
these consolidated financial statements were available to be issued.
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PRESIDENT’S  
REPORT

The success we are reporting for FY 2013 has been achieved in a 

very transitional period for BMI and the music and entertainment 

business. We are alert to the challenges that the restructuring of 

the industry presents, but we also see unprecedented opportunity. 

BMI’s dynamic and constantly evolving repertoire is able to reach 

the public across a myriad of platforms in which music is the core 

offering, or an essential part of the creative product. As this year’s 

results demonstrate, we have continued to capture the value 

that music contributes, and deliver it to our writers, composers, 

publishers and licensees alike.

Over the past fiscal year, more BMI musical works were performed 

across an expanded spectrum of media outlets than at any other 

time in the Company’s history. Clearly, this demonstrates the value 

of the diverse BMI musical repertoire and the ease of access 

that our blanket licenses bring to new entertainment outlets. 

Successfully engaging these evolving markets, the Company 

generated record revenues of $944 million, an increase of more than 

$45 million over the prior fiscal year. The Company’s dual focus on 

increasing revenues and containing costs resulted in a historic high 

of $814 million in royalty distributions to our affiliated songwriters, 

composers and music publishers, a $64 million increase compared 

to the previous year. 

AN UNPARALLELED ROSTER

The undisputed driver of the growth in revenues is the exceptional 

appeal of the BMI repertoire at home and around the globe. BMI 

music is created by the world’s most diverse and commercially 

successful talent. Our roster includes international superstars, 

up-and-coming hitmakers and a myriad of musical legends who 

have created the industry’s most renowned and coveted repertoire 

across all genres. 

This year BMI songwriters garnered more than 250 nominations for 

the 2013 Grammy Awards. BMI winners included fun., Gotye, Adele, 

Rihanna, the Black Keys, Kanye West, Chick Corea and Carrie 

Underwood, among others. BMI songwriters also were honored 

with 96% of the prestigious Country Music Association (CMA) 

Awards and commanding percentages of other leading industry 

awards across all genres of music, from rock to blues, Latin and 

jazz, to theater and cinema.

BMI’s extraordinary roster of talent is unmatched. This year’s chart-

toppers included BMI powerhouses Adam Levine, Pink, Miranda 

Lambert, Toby Keith, Shakira, Taylor Swift and Lil Wayne, along with 

sensational BMI acts Macklemore & Ryan Lewis, Foo Fighters and 

BMI WINNERS OTHER WINNERS

INDUSTRY AWARDS

ACADEMY OF COUNTRY MUSIC 77%

AMERICAN COUNTRY AWARDS 60%

AMERICAN MUSIC AWARDS 60%

BILLBOARD AWARDS 67%

BLUES HALL OF FAME 85%

BLUES MUSIC AWARDS 79%

CMT MUSIC AWARDS 89%

COUNTRY MUSIC ASSOCIATION AWARDS 96%

DOWNBEAT JAZZ POLL 62%

GOSPEL MUSIC ASSOCIATION DOVE AWARDS 69%

GRAMMY AWARDS 53%

INTERNATIONAL BLUE GRASS MUSIC 87%

JAZZ JOURNALIST ASSOCIATION AWARDS 65%

MTV VIDEO MUSIC AWARDS 50%

NEA JAZZ MASTERS 100%

ROCK & ROLL HALL OF FAME 72%
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Florida Georgia Line. Each year, our Writer/Publisher team shows its 

ability to recognize and develop the most promising talent across all 

genres of music, reflected in this year’s top new breakout songwriter/

artists, including Kacey Musgraves, Imagine Dragons, A$AP Rocky 

and Hunter Hayes. Music from BMI icons such as Paul Simon, Dolly 

Parton, Michael Jackson, film composer John Williams, television 

composer Mike Post and jazz legend Herbie Hancock continued 

to delight audiences around the world and provide the cornerstone 

of the sustained appeal of the BMI repertoire. I encourage you to 

review the Roster & Repertoire section included in this report for 

more details on all the excitement in BMI’s creative sector. 

TECHNOLOGICAL INNOVATION

During this exciting time of evolution, BMI is advancing its 

technological infrastructure and operations processes to position 

the Company for the future. We are building new business 

intelligence capabilities and core infrastructure to serve the needs of 

both music creators and users. This year’s significant strides were 

acknowledged for the second consecutive year, as BMI placed in 

the top 100 companies recognized in InformationWeek’s top 500 

list of innovative companies. Acknowledged for our industry thought 

leadership, BMI was also invited to participate in several prestigious 

global business technology events, including delivering the keynote 

address at IBM's flagship IBM Impact conference. 

Working with key partners such as IBM, BMI is growing its cloud-

based services and deploying new technology to develop state-of-

the-art business service tools that address today’s needs of our 

affiliates and licensees, allowing them to interact with BMI via their 

mobile devices and tablets. This year the Company launched new 

versions of BMI Mobile for iPhone, iPad and Android users, providing 

faster access to self-service options and information dedicated to 

serve BMI’s songwriters and publishers. Also this year, we focused 

on selecting new software solutions for our customer service 

management, streamlining the platforms used to maintain efficient 

delivery of the many licenses BMI supports. Greater detail on our 

vital new operational initiatives is contained within the Technology & 

Operations section of this report. 

CREATING VALUE

At BMI it all boils down to valuing music. We value music through the 

services we offer our affiliates, the license fees we generate through 

our agreements and the royalties we pay out to our composers, 

writers and publishers. BMI remains committed to being a leader 

in the dialogue surrounding the value of music at every level, from 

the marketplace to the legislative environment we work in at home 

and around the world. This year, we were involved in a number of 

legislative initiatives in support of policy and copyright reform in 

Washington, D.C. Top BMI songwriters including Luke Laird and 

Claude Kelly joined the BMI management team on Capitol Hill for an 

intimate discussion with policy makers. BMI hosted Congressman 

Goodlatte (Chairman of the House Judiciary Committee) for his 

Nashville roundtable discussion with creators and leaders from 

the copyright industry. We also secured the Congressman and 

Registrar of Copyrights Maria Pallante as speakers for the CISAC 

World Creators Summit this past summer in Washington, D.C.

Our dedication to meeting the evolving needs of the copyright 

marketplace was reflected in January with the launch of a new 

corporate positioning campaign that conveys our rich heritage 
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and evolution as the premier performing rights organization. BMI 

remains committed to innovation, valuing music and managing the 

rights associated with it. The creative elements of the campaign 

reflect this enduring promise to music publishers and creators 

since BMI’s inception. All three slogans, Write On, Powered By, 

and Valuing Music Since 1939, underscore the Company’s values 

and contributions to the industry. Since Broadcast Music, Inc.’s 

founding, serving creativity and valuing music has remained at the 

center of everything we do. 

As you know, in the spring I announced my intention to retire from 

BMI in June 2014. I began my career with BMI and have enjoyed 

more than 40 years working for the company I love, and with our 

songwriters, publishers and licensees. After an extensive executive 

search, it is my great pleasure to announce that Michael O’Neill 

was appointed as the Company’s Chief Executive Officer on 

September 16, 2013. With nearly 20 years of dedicated service to 

BMI, Mike brings a wealth of experience, leadership and innovation 

to his new role, and I will be working closely with him as BMI’s 

President until my retirement. Mike, along with the rest of our 

senior management team, is well poised to steer the Company 

toward a bright, lucrative future for the benefit of all songwriters, 

composers, publishers and licensees. 

Del R. Bryant

I would like to take this opportunity to thank Ken Elkins and John 

Douglas, both of whom are retiring from the BMI Board this year. 

Ken served on the Board for 22 years and John for 15 years. We 

are grateful for their dedication and for contributing their expertise 

and experience as BMI navigated through a transformative time. 

As BMI approaches the 75th anniversary of its founding, it does 

so with a sense of optimism about the future. The Company’s 

dedication to the value of music and the greater entertainment 

industry economy has never been stronger. 

I invite you to read the report that follows. It presents a detailed 

narrative of our business operations during the past fiscal year, 

and reflects our strategic vision for the future, one in which we 

are positioned to continue our industry-leading performance as 

we embark upon new paths to support the creative ecosystem 

between art and commerce.

Sincerely,

TOTAL REVENUE
(MILLIONS)

$900

$600

$300
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ROSTER &
REPERTOIRE
This year’s musical landscape was one of the most diverse 

and electrifying in recent history, due in large part to the 

work of BMI’s unparalleled roster of songwriters and 

composers. The powerful appeal of the BMI repertoire 

is the result of its diversity in genre and representation of 

some of the most creative and commercially successful 

talent in the world. BMI powerhouses Adam Levine, Toby 

Keith, Herbie Hancock, John Williams, Hunter Hayes, 

Jason Aldean, Carrie Underwood, Ammar Malik, RedOne, 

Benny Blanco, Jeff Bhasker and Claude Kelly wrote some 

of the most-performed songs of the year, while other 

BMI chart-toppers included Rihanna, Taylor Swift and 

Pitbull. New faces this year among BMI songwriter/artists 

included Kacey Musgraves, A$AP Rocky, Capital Cities 

and La Santa Cecilia, while award-winning acts such as 

Florida Georgia Line, Macklemore & Ryan Lewis, and fun. 

emerged as distinct new leaders in the industry.

INDUSTRY TRENDS & OUTREACH

As traditional mechanical royalties from the sale of 

recordings decline, the trend toward streaming media has 

exploded, and with it, the value of the public performing 

right has increased substantially. As the demand for 

streaming grows so has the demand for our repertoire, 

and BMI has been licensing it actively across all digital 

platforms. In addition to providing an income stream, 

digital and social media provide a virtual place where 

music creators can collaborate and tap into resources to 

support their work. New sensation Macklemore & Ryan 

Lewis epitomized the industry’s “do it yourself” trend with 

their hit single, “Thrift Shop,” which exploded virally after 

debuting on YouTube. The song has been downloaded 

more than 5 million times to date. 

Social media also played an important role in highlighting 

one of BMI’s most inspirational songwriters whose story 

touched the world. After being introduced to BMI by a 

member of its Board, BMI signed songwriter Zach Sobiech, 

who was at the time suffering from osteosarcoma, an 

incurable form of bone cancer. Zach had written the song 

“Clouds” that went viral, moving and inspiring audiences globally. BMI executives 

brought the Lumineers, Phillip Phillips, Paul McDonald, Lifehouse and others to the 

making of a documentary about Zach’s final days, which contributed to building 

awareness of Zach’s song and his cause on social media. BMI’s proactive public 

relations and social media efforts contributed to global press coverage garnering 

visibility for the Zach Sobiech Osteosarcoma Foundation, a top 30 Billboard single, 

and YouTube views in excess of 22 million.

Social media has also become an increasingly important medium used to 

communicate with BMI’s songwriters, composers and music publishers. BMI 

has expanded its reach on key platforms, increasing Twitter followers by 54% 

NET DISTRIBUTION INCOME
(MILLIONS)
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and increasing its fans on Facebook by 29% over last year. BMI also 

launched on Instagram, Tumblr and LinkedIn and nearly doubled its 

presence on YouTube. 

BMI continued its longstanding tradition of mentoring writers and 

bringing the creative and business community together. This year we 

introduced new talent to fans and the industry through panels and on 

stages at premier festivals such as Lollapalooza, the Sundance Film 

Festival, SXSW, Bonnaroo, Austin City Limits Music Festival, CMJ, CMA 

Music Festival and The New Music Seminar. BMI also orchestrated 

workshops to educate and inspire the next generation of songwriters. 

One such annual event, BMI’s iconic “How I Wrote That Song,” which 

is held during GRAMMY week in Los Angeles, this year featured an 

eclectic lineup, including Snoop Dogg, B.o.B., Busta Rhymes, Evan 

Bogart and Luke Laird. During the presentation, songwriting talent 

shared their songs and the stories behind them. BMI also presented 

“How I Wrote That Song” during the Billboard Latin Music Conference in 

Miami, offering a stellar lineup including Kike Santander, Arthur Hanlon, 

Rio Roma, Wise The Gold Pen and Luis Carlos Monroy.

FORMAT LEADERS & NEW VOICES

International superstar and frontman of the GRAMMY Award-winning 

Maroon 5, Adam Levine grew more popular than ever over the past 

year, driving hits such as “Payphone” and “Moves Like Jagger,” which 

climbed to the #1 spot on the Top 40 and Hot AC charts, as well as 

claiming the #1 spot on the Billboard Hot 100. Levine was the recipient 

of the BMI President’s Award at this year’s BMI Pop Awards. 

Other prominent BMI pop writers included Jason Derulo, Busbee, 

Giorgio Tuinfort, David Hodges, Evan Bogart, Roccstar, Tim Pagnotta, 

Bonnie McKee and Andre Lindal. Among the crop of emerging BMI 

songwriter/artists this year were Mikky Ekko, the Neighbourhood, 

Imagine Dragons, Azealia Banks, Rozzi Crane, Allen Stone and 

Youngblood Hawke. 

50,000

25,000

‘12 ‘13

54%TWITTER

FACEBOOK 29%

TWITTER FACEBOOK
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DAFT PUNK
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HUNTER HAYESMILEY CYRUS
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In the U.S. marketplace, BMI represents the most successful 

international hitmakers from around the world, including legends 

Elton John, Sting, the Rolling Stones, John Lennon and Eric Clapton. 

Adele experienced continued success this year, taking home an 

Oscar and GRAMMY gold for her song “Skyfall” in the eponymous 

film, while French electronic act Daft Punk had a powerful comeback. 

BMI also fosters emerging international talent such as Ed Sheeran 

and Emeli Sandé. 

Over the past year, the market has shown a surge in electronic dance 

music (EDM) with BMI songwriter-DJ-producers such as Baauer, 

whose “Harlem Shake” went viral on YouTube, Kaskade, Eric Prydz, 

Avicii, Deadmau5, Porter Robinson, Afrojack and Clockwork, many of 

whom helped take the EDM sound to the Billboard Hot 100 charts and 

made the music accessible and vital in the pop music arena.

ROCK, R&B/HIP-HOP & LATIN

BMI experienced unprecedented worldwide success with top-charting 

Indie BMI songwriter/artists Macklemore & Ryan Lewis, the Lumineers, 

Awolnation, Family of the Year, Twenty One Pilots and the Postal Service. 

Other BMI artists who continued their track records of success were 

Jack White, Neon Trees, Foo Fighters, Daughtry, Linkin Park, Passion 

Pit, Queens of the Stone Age, Phillip Phillips and the Black Keys.

As the appetite for R&B/Hip-Hop music continued to explode this year, 

BMI kept pace with key signings such as A$AP Rocky, A$AP Ferg, 

Metro Boomin, Austin Mahone, Dijon ‘DJ Mustard’ McFarlane, Sean 

Kingston and Trinidad James. 

At the 12th annual BMI Urban Awards, GRAMMY Award-winner 

Mariah Carey was honored as the BMI Icon. At that award ceremony, 

BMI also launched the Social Star Award, sponsored by Spotify, which 

proved to be the most viral social media campaign for @BMI to date. 

With a reach of more than 7 million accounts and more than 18 million 

impressions, this award recognized emerging songwriters who have 

successfully harnessed the power of social media to launch their 

careers and amass thousands of fans, all without the aid of traditional 

terrestrial radio airplay. Fans were given the ability to choose their 

Social Star, and Mac Miller took the coveted prize. Since winning the 

award, Mac Miller’s career has surged, as his second album debuted 

at #3 on the Billboard Hot 100, he starred on an MTV2 series and was 

tapped to tour with rap superstar Lil Wayne this fall. 

Latin continues to be one of music’s most popular and diverse genres. 

The pop/rock of Juanes, Café Tacvba and Maná; Prince Royce’s urban 

bachata; Don Omar’s signature reggaeton; Gocho’s pop/reggaeton; 

Frankie J’s Latin R&B; Carlos Vives' tropical rhythms and Pitbull’s 

top-selling brand of hip-hop all contributed to a vibrant year for the 

BMI repertoire. BMI artists swept the Billboard Latin Music Awards 

with 77% of the winners. Latin legends including Ricky Martin, Gloria 

Estefan, Wisin & Yandel, Chino y Nacho, Calle 13, Juan Luis Guerra, 

Lila Downs, Pepe Aguilar, Cristian Castro, Thalia and others continue to 

top the charts, alongside fresh new voices such as J Alvarez, La Santa 

Cecilia and Luis Coronel.

A number of BMI affiliates, including, among others, Jennifer Lopez, 

Shakira and Hector "El Father” remained distinctly Latin while 

crossing over into mainstream media, forging a path for other writers 

WISIN & YANDEL PRINCE ROYCE THE LUMINEERS

FLORIDA 
GEORGIA 

LINELUKE BRYANATLI ORVASSON CYNDI LAUPER



to create chart-topping songs that became inescapable cross-

cultural anthems in 2013.

Regional Mexican music continues to attract new audiences, thanks 

to songs crafted and recorded by Espinoza Paz, Horacio Palencia, 

Gerardo Ortiz, Los Tigres del Norte, Mario Quintero (Los Tucanes de 

Tijuana), Larry Hernandez, La Arrolladora Banda El Limón and Banda 

el Recodo, which was recognized with the distinction of BMI Icon at 

the BMI Latin Awards ceremony in March. As a result of BMI’s vast list 

of Latin affiliates, the Company remains the genre’s undisputed leader 

in the industry.

COUNTRY

Country music is a proud pillar of BMI’s catalog, and this year proved 

to be no exception. The Country Music Association and Academy of 

Country Music recognized BMI’s unmatched success in the format, as 

BMI affiliates took home 96% and 89% of the awards presented in 

those ceremonies, respectively. Winners and nominees included Taylor 

Swift, Keith Urban, whose already massive appeal further exploded 

after he joined the judge’s table on Fox’s American Idol this year, Jason 

Aldean, Blake Shelton, who also appears in NBC’s The Voice, Miranda 

Lambert, Eric Church, Carrie Underwood, Luke Bryan, Hunter Hayes, 

the Band Perry, Zac Brown Band, Jake Owen and Kenny Chesney. 

BMI welcomed some of the best and brightest new country talent, 

with key signings including Kacey Musgraves, Chris Young, Tyler Farr, 

Charlie Worsham, Ashley Monroe, Cole Swindell, Colt Ford, Maggie 

Rose, Joel Crouse, Thomas Rhett and duo Florida Georgia Line, one 

of the hottest acts in music. Their first single, “Cruise,” topped the 

Billboard Country Singles chart for a record 24 weeks and cracked the 

top 5 of the pop charts following the song’s remix.

BROADWAY, CLASSICAL & JAZZ

BMI’s leadership in musical theatre was once again highlighted this 

year. Cyndi Lauper, an acclaimed songwriter/artist in her own right, 

won the Tony Award for Best Score for Kinky Boots. Three out of the 

four nominees for Best Score were represented by BMI, and the fourth 

was a songwriter who was a graduate of the Tony Award-winning 

BMI Lehman Engel Workshop. Over the past year, the three biggest 

musical hits on Broadway were all created by BMI writers: Kinky Boots, 

Matilda, with music by Tim Minchin (APRA) and The Book of Mormon, 

featuring music by Robert Lopez. 

Over the past year, BMI’s classical composers also received 

numerous accolades. Stephen Hartke took the GRAMMY award for 

best contemporary classical composition, while composers Donald 

Crockett, David Fulmer, Tonia Ko, Patrick Harlin and Kate Soper 

received recognition and fellowships from the esteemed American 

Academy of Arts and Letters. In the orchestral world, Pulitzer prize-

winning composer Christopher Rouse completed his first year as 

composer-in-residence with the New York Philharmonic, which 

performed several of his works throughout the season.

RICKY MARTIN

TRINIDAD JAMES SKYLAR GREY

CAPITAL CITIES

FALL OUT BOY

A$AP ROCKY
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Jazz music, a defining part of the rich fabric of American music, has 

a long, storied tradition with BMI. BMI represents the world’s most 

respected jazz composers, as reflected by this year’s jazz GRAMMY 

Awards, in which all of the nominees for Best Jazz Instrumental 

Album were affiliated with BMI, as were all of the nominees for Best 

Improvised Jazz Solo. Multi-reedist/composer Anthony Braxton and 

pianist/composer Keith Jarrett, contemporary giants in the world of 

jazz, were named National Endowment for the Arts Jazz Masters, a 

fitting continuation of BMI's legacy in this genre. 

FILM & TELEVISION

BMI represents the premier roster of film and television composers. 

Music created by BMI composers was featured in nearly every 

major film released during fiscal year 2013, including Iron Man 3, The 

Expendables 2 and Now You See Me, with music by Brian Tyler; Identity 

Thief, with music by Christopher Lennertz; Lincoln, featuring music by 

John Williams; Hotel Transylvania, with music by Mark Mothersbaugh 

and The Heat, with music by Michael Andrews. These films had box 

office receipts of more than $3 billion during this period.

Composer Cliff Martinez received this year’s Richard Kirk Award, BMI’s 

highest accolade for film and television composers, at the annual BMI 

Film & Television Awards. Mychael Danna experienced a career high, 

winning the Academy Award and the Golden Globe for Life of Pi. Adele 

(PRS) won the Oscar as well as a GRAMMY for her song, “Skyfall,” 

from the film of the same name. 

Other BMI composers for film who achieved incredible success this 

year include Danny Elfman, creator of music for Oz the Great and 

Powerful, Silver Linings Playbook and Epic; Alan Silvestri, who scored 

Flight and The Croods; Alexandre Desplat (SACEM), whose music was 

featured in Argo, Zero Dark Thirty and Rise of the Guardians; Theodore 

Shapiro, with music in The Campaign and Hope Springs and Thomas 

Newman, for his music in Skyfall.

This year, BMI composers were responsible for theme and/or 

background music in more than 73% of primetime television shows 

on ABC, CBS, The CW, Fox, and NBC. Most notable shows included 

Brian Kirk’s music for NCIS, John Frizzell’s work in The Following, Blake 

Neely’s music in The Mentalist and Arrow, David Buckley’s work in The 

Good Wife, Chris Lennertz’s score in Revolution and Supernatural and 

Mark Isham’s music for Once Upon a Time.

BMI composers also created the music for some of the most talked 

about shows of the year on cable and on-demand, streaming media 

services. Nathan Barr’s music in The Americans and Hemlock Grove, 

David Schwartz’s work in Arrested Development and Mychael Danna’s 

music for World Without End all received Emmy nominations for their 

outstanding contributions. Other BMI talent, like Michael Penn, who 

created music for HBO’s smash Girls, John Shannon and Ben Wright 

with music on Louie, and Thomas Newman, who scored the theme for 

The Newsroom, all garnered critical acclaim.

INTERNATIONAL

BMI’s outstanding combination of current stars and legendary talents 

contribute to the international appeal of the BMI repertoire, generating 

massive performances around the world. The top performing songs 

overseas were Pink’s “Try,” along with “Just Give Me a Reason,” 

featuring Nate Ruess; the Lumineers’ “Ho Hey”; “Thrift Shop” by 

Macklemore & Ryan Lewis; Linkin Park’s “Burn it Down” and “This 

is Love” by will.i.am, featuring Eva Simons. Other top international 

earners included John Williams, Maroon 5, Lady Gaga and Shakira. 

Our classic catalog was as strong as ever, as timeless hits by John 

Fogerty, Paul Simon, Paul Anka and Antonio Carlos Jobim remained 

favorites on international playlists. 

On the feature film front, fans flocked to movie theaters around the 

globe to enjoy blockbuster films with music scored by a myriad of 

BMI composers, including Danny Elfman’s Oz the Great and Powerful, 

Mychael Danna’s Life of Pi, Alan Silvestri’s The Croods, Thomas 

Newman’s Skyfall and Brian Tyler’s Iron Man 3 and The Expendables 

2. Television also remained a chief export, as series NCIS, Numb3rs, 

Phineas and Ferb, SportsCenter and The Mentalist, all featuring music 

by BMI composers, earned top ratings. 

BMI’s diverse roster of incredible music-making talent across all genres 

and around the globe enjoyed another successful year for BMI music 

over the air, on the big screen and across digital platforms. 

GERARDO ORTIZ

JASON DERULO

JUANES

MARK ISHAM
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INFORMATION TECHNOLOGY LEADERSHIP

BMI’s global leadership role in rights administration centers on 

the Company’s ability to envision, build and manage market-

leading technological capabilities that strengthen our service to 

our affiliates, licensees and international societies. To meet the 

challenges of a rapidly transforming industry, during fiscal year 

2013 BMI continued to advance the Company’s technological 

infrastructure and operations processes. Our strategy includes key 

partnerships, team training and development and deployment of 

world-class information technology to identify and deliver integrated 

value-driven solutions for our constituents. 

This year, BMI made significant strides with regards to capabilities, 

delivery and innovation. These achievements were acknowledged 

for the second consecutive year, as BMI placed in the top 100 of 

InformationWeek’s Top 500 list of most innovative companies, 

receiving a prestigious "moving up the charts" recognition.

TECHNOLOGY HIGHLIGHTS

Over the past year, the BMI Technology team processed more 

information than ever before from a growing number of diverse and 

complex sources. The BMI Enterprise Applications team developed 

software that will be deployed across many applications and products, 

TECHNOLOGY
& OPERATIONS
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such as BMI Live and BMI Mobile. Our new technology will power all 

applications and distribution services, delivering more information 

faster and in ways our users require, such as mobile delivery, new 

business intelligence reports, quicker service turn-around and 

efficient license and contract processing, setting an exciting course 

for our future business.

BMI's operations and administration services platform is being 

developed to react to the changing music business environment so 

that we can deploy capabilities faster, with more accuracy and with 

the transparency necessary in a global marketplace.

NEW AFFILIATE SERVICES

BMI continuously provides core management services to songwriters, 

composers, publishers and our licensees. This year we launched or 

enhanced four services – BMI Mobile version 2.0, BMI Mobile for iPad, 

BMI Legacy version 1.0 and BMI Live version 2.0 – using the latest 

mobile, user interface and data integration capabilities. 

For our songwriters, composers and publishers, the new BMI 

Mobile affords quick access to self-service options and enhanced 

GPS capabilities to speed BMI Live performance submissions, as 

well as direct deposit management, paperless statement selection 

and a full display of works catalog information. Since the launch of 

BMI Mobile version 2.0 in March at the South by Southwest (SXSW) 

Conference, member usage has grown significantly, quadrupling 

the number of downloads each month on both iPhone and Android 

platforms. The free download of BMI Mobile is available for BMI 

affiliates in the Apple iTunes and Google Play stores, where it has 

received consistently high ratings.

BMI Mobile for iPad version 2.1.2 was launched in May and has 

provided an additional mobile platform for our members. BMI 

Legacy version 1.0 was launched in the spring and delivers a 

capability for our internal teams and our members managing estates 

to properly track and deliver distribution information to the estate 

representatives electronically.

BMI Live version 2.0 was launched in January and has dramatically 

increased usage and service to our members. BMI Live provides a 

1.2 million-venue database for users to choose and report on the 

venues where performances take place. 

OPERATIONS HIGHLIGHTS

During the past year, BMI established critical cross-departmental 

teams to address the growing complexity in music industry information 

processing needs and the growing scale of activity across so many 

participants in our processes. The Company is well equipped 

to meet the continual growth that the music industry is forecast 

to experience, as we innovate to provide the services at the core 

of BMI’s operations. This year BMI processed more than 40 billion 

tracks reported by licensees playing music across multiple platforms, 

and added a record number of new works to the BMI repertoire via 

affiliate registrations, many of which were submitted electronically, as 

is the growing pattern. BMI also processed billions of complex global 

transactions this year, resulting in a dramatic 100% increase over the 

number of reports processed last year. We are prepared to manage 

this expansive growth by improving upon what we have built to meet 

the challenges and opportunities of the future. 

DISTRIBUTION & ADMINISTRATION SERVICES

During fiscal year 2013, BMI affiliated more than 45,000 new writers and 

publishers, increasing the number of affiliated songwriters, composers 

and music publishers to more than 600,000. Building on a multi-year 

trend, this year we welcomed 95% of our new affiliates through the 

virtual “open door” of online affiliation. 

Much like last year, the increased availability of data from our 

enterprise-wide Business Intelligence tools has enabled BMI 

to mine data and format it for use in multiple configurations. Our 

revolutionary BMI Live program was upgraded this year, as noted 

above, based on the feedback of our affiliates, illustrating our 

commitment to enhancing our business tools to meet today’s needs 

of our constituents. 

INTERNATIONAL TECHNOLOGICAL ADVANCES 
& OPERATIONS

BMI continued to be a technology leader in the international arena 

this year, spearheading key projects for the FastTrack and broader 

CISAC community. As usage reporting volumes are increasing 

exponentially worldwide, such tools are crucial in providing societies 

with innovative solutions for increasing and sustaining identification 

rates of audio visual content and feature music played, while also 

keeping per-transaction processing time, human intervention, and 

resulting costs at the lowest levels possible.

During FY 2013, BMI’s International department embarked on a 

project to redesign the incoming and outgoing processes of foreign 

royalties. Cross-departmental efforts are underway to update 

and streamline these processes to ensure that BMI will maximize 

efficiency in delivering foreign royalties to their rightful recipients. 

We continue our endeavors to ensure that international standards 

are applied and adhered to across all key business areas of BMI, as 

we look toward the global future. 

BMI is driving toward a more consolidated and coordinated supply 

chain of business operation processes. Our Information Services 

Group, Distribution and Administration Services and International 

Operations and Technology Group are working together to operate 

the base engine for BMI and deliver increasing value to all of  

our constituents.

SIMMONSD
Highlight

SIMMONSD
Highlight



12

While BMI’s mission – to ensure that writers, composers and 

publishers are compensated appropriately for their creative works 

and to offer music users a cost-effective mechanism to license their 

public performance of music – remains constant, the landscape in 

which we pursue this goal has changed dramatically. The digital rights 

withdrawal by some of BMI’s publishers presented a challenge which 

BMI addressed by providing innovative solutions that add value to the 

marketplace and solidify our role as the trusted broker of copyright. 

In keeping with our objective, BMI continued to educate music users 

about the need to license their performances as well as the benefits 

a BMI license brings to their businesses. We were also involved 

with several legislative initiatives, working closely with members of 

Congress as they oversee copyright law and draft legislation that will 

affect our affiliates. In response to the evolving market, BMI played 

a vital part in the public policy conversation on the development of 

intellectual property rights in the digital age. We also continued to 

participate in international forums to collectively redefine the future of 

music rights management.

LEGAL ACTIONS
RATE COURT ACTIONS

In early 2013, BMI resolved in principle the rate court proceeding 

with the local television stations represented by the Television Music 

License Committee (“TMLC”) for new final blanket and per-program 

license agreements for the 13-year term of January 1, 2005 through 

December 31, 2017. Interim fees assessed for license periods from 

2005 through 2012 will now be considered final. This settlement also 

includes the principal economic terms of a new form of "adjustable fee 

blanket license" ("AFBL") sought by the TMLC. Like the per-program 

license, the AFBL license permits credits for direct or source licensed 

performances, but it does so on a performance-by-performance, not 

program-by-program, basis.

In June 2013, BMI commenced a rate court proceeding against 

Internet radio service Pandora after license negotiations between 

the parties failed. In the proceeding, BMI seeks the determination of 

reasonable license fees and terms to cover all BMI-affiliated works 

performed by Pandora through Pandora’s website and all third-

party platforms with which Pandora has a contractual economic 

relationship. The action seeks a license covering the period of January 

1, 2013 through December 31, 2014. BMI is seeking an increased rate 

commensurate with new marketplace benchmarks showing a higher 

value for performing rights for new digital music services. Pandora is 

attempting to reduce its most recent BMI rate, while also expanding 

the scope of its license.

In February 2012, a group of approximately 30 adult entertainment 

establishments commenced a rate court proceeding against BMI 

seeking a new license agreement for the public performance of music 

in their establishments at dramatically lower rates. In December 2012, 

BMI and the applicants reached an agreement. In January 2013, a 

stipulation and order of dismissal without prejudice was entered in 

the BMI rate court.

LEGISLATIVE ISSUES 
THE FUTURE OF COPYRIGHT

In late 2012, Representative Jason Chaffetz (R. Utah) introduced a 

bill that came to be known as the “Pandora bill” – a bill designed to 

reduce the fair market value rate-setting standard for performance 

rights in sound recordings that is currently applicable to Internet 

webcasting sites such as Pandora. Currently, the rates are set using a 

“willing buyer/willing seller” market-based standard, but the Pandora 

bill would have instead applied a subsidy standard likely to result in 

dramatically reduced rates. 

In November 2012, a hearing was held before the House Judiciary 

Subcommittee on Intellectual Property, Competition and the Internet 

which was intended to focus on the Pandora bill. During the hearing, 

the Subcommittee made its intentions clear that this was just the 

first of a number of hearings that would focus on the rights licensing 

landscape as a whole. In March 2013, Registrar of Copyrights Maria 

Pallante testified before the House subcommittee, calling on Congress 

to enact the “next great copyright act.” Ms. Pallante highlighted many 

issues that have come before Congress in one form or another, such 

as legislation covering the use of “orphan works” (copyrighted works 

whose creators cannot be located); the state of music rights licensing 

(termed “broken” by Ms. Pallante); and the absence of a terrestrial 

PROTECTING
COPYRIGHT
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performing right in sound recording for radio stations (a situation 

which Ms. Pallante characterized as “indefensible”). 

Representative Bob Goodlatte, Chairman of the House Judiciary 

Committee, announced in April 2013 that the Committee would 

conduct a comprehensive review of U.S. copyright law over the 

coming months. BMI's goal is to make sure, in reviewing the entire 

rights landscape, that Congress considers BMI’s concerns and 

addresses any appropriate legislative remedies. We expect that 

one or more of these hearings will provide an opportunity for BMI, 

with the support of other organizations, to seek a modification in 

the current copyright law which prevents the BMI rate court from 

even considering as benchmarks those license deals entered into 

between music users and SoundExchange (covering the separate 

digital performance right in sound recording). BMI seeks to clarify that 

the rate court may consider such proposed benchmarks, which we 

believe would facilitate a fair and equitable relationship between the 

rates paid for these rights. 

COMMUNICATING THE VALUE OF 
SONGWRITING

In April 2013, in Washington, D.C., BMI hosted an event in the Rayburn 

building – home of the House of Representatives and many notable 

offices – highlighting the important role played by songwriters. The 

event was attended by a number of legislators on the House Judiciary 

intellectual property subcommittee, staffers from many additional 

lawmakers’ offices and representatives from many other music 

industry interest groups. 

BMI President and CEO Del Bryant and Senior Vice President Richard 

Conlon spoke to the standing-room-only crowd about the challenges 

facing modern songwriters and the need to ensure that writers are 

compensated fairly for the use of their works, particularly in the fast-

growing online world. 

In collaboration with BMI’s Writer/Publisher team, Company 

executives were joined by two of BMI’s hottest songwriters: Luke 

Laird and Claude Kelly. Each spoke about their personal histories 

as songwriters as well as the need to recognize the value of the 

contributions of all writers to American culture and to the U.S. 

economy. A highlight of the event was the performance by our guest 

writers of some of their biggest hits: Mr. Laird performed “So Small” 

(Carrie Underwood) and “Pontoon” (Little Big Town), and Mr. Kelly 

performed “Grenade” (Bruno Mars) and “My Life Would Suck Without 

You” (Kelly Clarkson). This event is planned to be the first of many 

such events, where our executives and writers will tell our story 

directly to Congress. 

In our ongoing efforts to ensure copyright protection for our affiliates, 

we were also involved with several legislative initiatives in Washington, 

D.C. during which BMI songwriters Linda Perry, Lee Thomas Miller, 

Kara DioGuardi and B.C. Jean visited Capitol Hill in a showing of 

support for the value of music. Given the House’s expected review of 

copyright law, these events are timely and essential. In addition, given 

the new Chairman of the House Judiciary Committee, large numbers 

of newly-elected members of Congress and fresh staff members, 

BMI’s educational role takes on even greater importance. 

GLOBAL COPYRIGHT MANAGEMENT

BMI was an executive member of the international organizing 

committee of the World Creators Summit held in Washington, D.C., 

under the auspices of CISAC, the International Confederation of 

Societies of Authors and Composers. This event brought delegates 

from all around the world to debate current issues affecting the value 

of copyrights. They included piracy, the failure of the Digital Millennium 

Copyright Act to provide effective remedies, the impact of digital rights 

withdrawal and the development of the Global Repertoire Database 

as a means to provide copyright owners and licensees with better 

access to data. BMI’s involvement in the global initiatives of CISAC, 

along with other international forums, underscores our commitment 

to protecting the interests and valuing the music of the songwriters, 

composers and publishers we represent.

As BMI enters our 75th year of operation, our commitment to our core 

mission is unwavering: We exist to serve music, the individuals who 

write music and the businesses that use it. As the dynamic forces 

of creativity, commerce, technology and public policy evolve more 

rapidly than ever, our resolve to honor the value of music today and 

tomorrow endures. We look to the future with great anticipation.

LOOKING AHEAD



BMI.COM



COVER PHOTO: JAKE OWEN KEEPS THE CROWD ROWDY DURING HIS BEACH PARTY HELD IN BMI NASHVILLE’S BACK LOT. (PHOTO BY ERIKA GOLDRING) PAN Reb. Ex. 14



TABLE OF CONTENTS

PAN Reb. Ex. 14



WALLPAPER PERFORMS ON THE BMI STAGE AT LOLLAPALOOZA IN CHICAGO. (PHOTO BY ERIKA GOLDRING)

BMI 
continues its 
commitment 
to nurturing 

& developing 
the next 

generation of 
songwriting 

talent

PAN Reb. Ex. 14



BMI was founded by a group of visionary broadcasters 

in the late summer of 1939, 75 years ago, and 

received its charter on October 14 of that year. It 

was a time of transformation in the broadcast 

landscape, as the radio industry blossomed into a major information and entertainment 

medium for millions of Americans. BMI was an essential part of that transformation, and 

of the music and entertainment industry that would follow.

Today we are moving through another massive transformation in the media and music 

landscape, this one brought on by digital distribution of music and visual entertainment. 

As BMI develops strategies for the new digital environment, it finds itself challenged with 

a set of business regulations established during the Company’s early years, long before 

the advent of entertainment services delivered by cable television, satellite or the Internet. 

An important focus for the BMI management team over the past year has been on finding 

a path through the legal, regulatory and operational challenges of this transformative 

moment in our business while meeting the expectations of our songwriters, composers 

and publishers.

I am pleased to report that BMI has not only found a path to stability, but has achieved the 

highest revenues and royalty distributions in the Company’s 75-year history in the recently 

concluded fiscal year, ended June 30. BMI generated record revenues of $977 million, an 

increase of $33 million over the prior year, and distributed and administered more than 

$840 million to the songwriters, composers and music publishers that BMI represents.
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Warner Music Group and BMG Rights Management. During the past 

year, BMI has collected, processed and distributed nearly $3 million in 

digital revenues for publisher clients. The development of this capability 

was a true cross-departmental effort. 

The creativity and worldwide appeal of BMI songwriters and composers 

are the foundations of the Company’s consistently strong performance. 

BMI superstars continued to dominate the charts across all genres, as 

such songwriter/artists as Taylor Swift, Adam Levine, Shakira, Miranda 

Lambert and Nicki Minaj contributed some of the most performed songs 

of the year. They were joined by multiple Grammy winners Macklemore 

& Ryan Lewis, Daft Punk and Nile Rodgers, Kacey Musgraves and 

Imagine Dragons, just to name a few. BMI country songwriters took 

home 90% of the prestigious Country Music Association awards. 

Around the globe, powerhouse P!nk thrilled audiences with the largest 

grossing concert tour of the year, while Robert and Kristen Anderson-

Lopez’s original song “Let It Go” from the Disney hit Frozen won the 

Academy award and topped the charts in more than 30 countries.

In film and television music, BMI composers contributed theme or 

background music for more than 77% of all prime time network 

television programs as well as a majority of cable and video on-

demand services. BMI composers’ music delighted movie audiences 

in several of the year’s blockbusters, including The Lego Movie, new 

sequels to the Transformers and X-Men series, and the top grossing 

film of 2013, The Hunger Games: Catching Fire.

The value of BMI’s service to songwriters has never been more 

apparent, or critical, than it is today in capturing and managing data on 

performances of works on digital distribution platforms. BMI processed 

more than 500 billion copyright transactions in the past year. Digital 

media’s extreme exploitation of the BMI repertoire has yet to transform 

into significant royalties for our affiliates due to below-market rates, 

and this has led to dissatisfaction among our publishers. For example, 

one of BMI’s award-winning songs garnered hundreds of millions of 

performances on digital streaming services, which accounted for 

98% of its performances, but these performances accounted for less 

than 1% of the total payments to the songwriters; commercial radio 

accounted for 92% of the royalties. 

Our continuous drive to diversify BMI’s revenue sources led to some 

new benchmarks this year. Cable and satellite became the single largest 

domestic source of revenue. General Licensing, digital entertainment 

providers and international sources all posted significant gains. 

Traditional broadcast radio and television continued to diminish as a 

percentage of BMI’s total revenue, falling from 50% of the total five 

years ago to 36% in the just-concluded fiscal year, as other sources 

continue to increase their contribution.

The achievement of these results is especially remarkable against the 

backdrop of the disruption in our business caused by some publishers’ 

desire to withdraw certain digital rights from BMI, followed by a rate court 

decision in mid-December which essentially forced certain publishers to 

withdraw all rights from BMI if they wished to license any portion of the 

marketplace independently. For several months in the new year there was 

a great deal of uncertainty in the marketplace as licensees questioned 

whether they had performance agreements covering all works in the BMI 

repertoire; songwriters grew concerned about royalty payments from the 

performing right organizations and their own publishers; and international 

societies questioned the impact of these developments on their reciprocal 

agreements with BMI. BMI and the publishers came to an agreement that 

brought their rights back to BMI and reestablished our ability to offer our 

traditional blanket license to all music users. 

BMI’s robust enterprise computing infrastructure, combined with our 

industry-leading skill set in copyright administration, has enabled BMI 

to successfully launch our Administration Services offering to major 

publishers, including Sony ATV/EMI, Universal Music Publishing Group, 
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The transformation of the music industry brought on by the transition to the digital 

distribution of music and entertainment has presented one of the most active and 

challenging public policy agendas in the Company’s history. BMI has been deeply 

engaged in initiatives urging copyright and regulatory reform by Congress, at the U.S. 

Copyright Office and with the Department of Justice. We remain optimistic that the 

coming year will answer many of the questions raised by these endeavors, and that 

important steps will be taken to modernize the way in which BMI is permitted to do 

business. I urge you to review in detail the section of this report entitled “Protecting 

Copyright,” which contains important additional information on all of these efforts.

I would like to take this opportunity to express our thanks and deep appreciation to an 

outstanding individual who made tremendous contributions to BMI’s success: recently 

retired President Del Bryant. I am grateful for Del’s wise counsel over the past year as I 

have transitioned into my new role as BMI President and CEO at a particularly challenging 

time. (See our salute to Del Bryant, right.) 

As we mark BMI’s 75th anniversary, we are extremely optimistic about the Company’s 

future. Our founders’ vision of establishing a trusted broker, the bridge between the 

creative community and businesses using music, is both BMI’s heritage and its greatest 

strength as we go forward. Over these many years BMI has also emerged as a trusted 

advisor for the creative community, and we have provided leadership in developing 

an ever-evolving marketplace for the use of music, capturing new streams of revenue 

wherever they exist, and maximizing royalties for the creative community. 

I invite you to read the report that follows. It provides a comprehensive overview of BMI’s 

business operations during the past fiscal year, and it offers a view of the Company’s 

vision for a future in a transformed but vibrant music licensing landscape. 

Sincerely,

Del Bryant retired from BMI in June, 

after 42 years of dedicated service 

to the Company, and ten years as 

President and Chief Executive Officer.  

He started with BMI in its Nashville office 

in 1972 and made contributions to the 

Company at every stage in his career. The 

son of legendary songwriters Boudleaux 

and Felice Bryant, Del is one of those 

rare executives who combines a true 

understanding of both the business and the 

art of music. He has consistently been able 

to predict musical trends and position BMI 

to capture new business in R&B/hip-hop, 

Latin music, pop and rock, and revitalized 

BMI’s international repertoire. His many 

significant business contributions have 

included driving the engineering and 

modernizing of BMI’s royalty distribution 

system and significantly growing BMI’s 

membership. During his ten years as CEO, 

BMI doubled the number of songwriters, 

composers and publishers from 300,000 

to 600,000, while the Company’s revenue 

over that same period surged from $729 

million to $944 million. 

On behalf of the Board and BMI 

management, we salute Del for his 

fearless and passionate leadership.
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With technology revolutionizing the music industry, 

one vital component this year remained stable: 

the exceptional talent and commercial success 

of BMI’s roster of songwriters and composers, 

who generated the most productive year to date of BMI music 

over the air, on the big screen, and across cable, satellite and 

digital platforms all over the world. With its diversity in genre, 

and representation of global superstars, rising hitmakers and 

legendary icons, the BMI repertoire is more in demand today 

than ever before.

BMI powerhouses such as P!nk, Taylor Swift, Adam Levine, 

Shakira, Rihanna, Miranda Lambert, Nicki Minaj and Benny 

Blanco wrote some of the most performed songs of the year, 

while additional BMI chart-toppers included Jason Derulo, the 

Lumineers, Macklemore & Ryan Lewis and Imagine Dragons. 

BMI composers who created the music in the year’s top films and 

television series included James Newton Howard, Alan Silvestri 

and Brian Tyler. Exciting new signings among BMI songwriter/

artists included Nico and Vinz, Sam Smith, Passenger and 5 

Seconds of Summer. Other promising voices to watch in the 

BMI family include Muddy Magnolias, Seth Alley, Sofia Reyes, 

Adam Craig, BeBe Rexha, Cash Cash, Shay Mooney, Jhene Aiko, 

August Alsina, and composers Trevor Morris, Atli Orvarsson, 

Ramin Djawadi, and Junkie XL, each of whom creates distinctive 

musical themes and scores which resonate throughout the world.

INDUSTRY AWARDS
This year, BMI songwriters and composers once again 

swept the majority of the industry’s most prestigious awards. 

Impressive Grammy wins included multiple trophies for 

Macklemore & Ryan Lewis; Daft Punk and Nile Rodgers; and 

GRAMMY 
WINNERS

MACKLEMORE  
& RYAN LEWIS
BEST NEW ARTIST
BEST RAP ALBUM
BEST RAP SONG
BEST RAP PERFORMANCE

KACEY MUSGRAVES
BEST COUNTRY ALBUM

BEST COUNTRY SONG

DAFT PUNK & NILE RODGERS
ALBUM OF THE YEAR

RANDOM ACCESS MEMORIES

KRISTEN ANDERSON-LOPEZ & ROBERT LOPEZ 
ACADEMY AWARD WINNERS BEST ORIGINAL SONG
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Kacey Musgraves. Imagine Dragons, 

Cyndi Lauper, Adele and Rihanna were 

among other BMI affiliates who took 

home Grammy gold. BMI songwriters 

were also honored with more than 90% 

of the Country Music Association (CMA) 

Awards, while songwriters Robert Lopez 

and Kristen Anderson-Lopez received 

the Academy Award for Best Original 

Song for “Let It Go” and Alaskan 

composer John Luther Adams was 

awarded the esteemed Pulitzer Prize for 

Music for “Become Ocean.” Additionally, 

nearly all the honorees inducted into the 

Songwriters Hall of Fame this year were BMI affiliates. 

FILM AND TELEVISION HIGHLIGHTS
This year cable and satellite-delivered entertainment emerged as the single largest 

contributor to BMI’s domestic revenue. Building on this track record of success, BMI 

welcomed four talented composers formerly affiliated with ASCAP to the BMI family: 

James Newton Howard, who scored the number one grossing box office film of the 

past year, The Hunger Games: Catching Fire; Atli Orvarsson (Chicago Fire, Hansel and 

Gretel: Witch Hunters); Trevor Morris (Olympus Has Fallen, Dracula, The Borgias); and 

Ramin Djawadi (Pacific Rim, Clash of the Titans and the HBO runaway series Game of 

Thrones). These prolific composers serve to strengthen the Company’s market share of 

audio-visual revenue streams. 

The top 20 films of the year include worldwide blockbusters such as Maleficent (James 

Newton Howard), Transformers: Age of Extinction (Steve Jablonsky) and X-Men: 

Days of Future Past (John Ottman), as well as domestic hits The LEGO Movie (Mark 

Mothersbaugh) and Godzilla (Alexandre Desplat). Those featuring music by BMI 

composers have grossed nearly $2.5 billion in the U.S. 

BMI composers also wrote the theme and/or background music in more than 77% of 

prime time network television series. Hits include NCIS (Brian Kirk), Under the Dome 

and Nashville (Snuffy Walden), Resurrection (Blake Neely), Hawaii Five-O (Brian Tyler), 

Law and Order SVU (Mike Post) and Blue Bloods (Rob Simonsen). Internationally, 

American television series programming, NCIS (Brian Kirk; Gregory Burns; Jeffery 

Burns), America’s Funniest Home Videos (Dan Slider), The Mentalist (Blake Neely), 

Desperate Housewives (Steve Jablonsky) and SportsCenter (John Colby), all featuring 

music by BMI composers, continued to be in demand.

INDUSTRY TRENDS
Cross-genre collaborations found a home at the top of 

the charts this year, blending sounds and styles that 

broadened their reach to an ever-wider audience. Hits 

such as “This Is How We Roll,” by Florida Georgia 

Line featuring Jason Derulo, “Latch,” by Disclosure 

featuring Sam Smith, and “Dirt Road Anthem,” by 

Jason Aldean featuring Ludacris are prime examples 

of how BMI’s diverse repertoire was ideally positioned 

to benefit from this musical direction. 

JOHN LUTHER ADAMS
PULITZER PRIZE WINNER

WINNERS OF SONG OF THE YEAR 
“STRONGER (WHAT DOESN’T KILL YOU)”
ROBIN GODFREY-CASS, ALI TAMPOSI,  
JORGEN ELOFSSEN & MARTIN INGESTROM 

ICON 
JOHN LYDON

WINNERS OF DANCE AWARD  “TITANIUM” 
GIORGIO TUINFORT & TONY BERK
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on Facebook and a staggering 360% increase 

on Instagram. Following a boost in exclusive BMI 

TV video content, BMI’s YouTube views increased 

by 47% compared to last year. Many more BMI 

songwriters are slated to participate in BMI video 

projects in fiscal year 2015. 

SPOTLIGHT ON SUCCESS
BMI songwriters and composers across all genres 

experienced record achievements this year. 

Perhaps the story most compelling was that of 

husband-and-wife team, Robert Lopez and Kristen 

Anderson-Lopez, whose soundtrack to the charming 

Disney musical Frozen experienced overwhelming 

global success. The couple, who met at the BMI 

Lehman Engel Musical Theatre Workshop in 1998, 

earned the 2014 Academy Award for Best Original 

Song for “Let It Go,” which went on to become an 

international pop hit—a noteworthy and rare feat in 

the music industry. Performed by BMI affiliate Idina 

Menzel, the single ruled the airwaves both at home 

and abroad, and was the longest running number 

one on the charts this year to date. With this latest 

accomplishment, Robert Lopez earned a coveted 

page in the “EGOT” history book for being only the 

twelfth person to have won all four major annual 

entertainment awards: Emmy (The Wonder Pets), 

Grammy (The Book of Mormon), Oscar (Frozen) 

and Tony (Avenue Q). 

Also this year, renowned BMI singer-songwriter 

Carole King seized the limelight with the sold-out 

Broadway musical Beautiful, which relates the 

true story of King’s rise to stardom, featuring her 

legendary songs and those of other BMI giants, 

Barry Mann, Cynthia Weil and Phil Spector. Another 

notable highlight this year was the Clint Eastwood-

directed film Jersey Boys, based on the eponymous 

Tony award-winning musical, that explores the journey of the Four Seasons, featuring 

the music of Frankie Valli. This film underscores the strength and versatility of BMI 

music, showcasing its wide-ranging appeal, from the realms of pop to Broadway to 

cinema—and was a critically acclaimed success in each of these arenas. 

New trends also emerged in the creative process as BMI 

songwriters and composers found inspiration writing 

in multiple music centers, with hubs including London, 

Nashville and Los Angeles. A prime example of this is 

Grammy award-winning rocker Dave Grohl, frontman of the 

Foo Fighters, recording the band’s latest album in historic 

music studios across the country, including Austin, Chicago, 

Los Angeles, New Orleans, Nashville, New York, Seattle, and 

Washington D.C. Creating music in cities coast to coast and 

around the world encourages songs that combine influences 

of all of today’s (and yesterday’s) most popular genres, and 

is evident in the multifaceted BMI catalog. 

Social media continued to surge in popularity and value 

as a means for BMI songwriters to expand their reach 

and gain career-defining success. Winners of the 2013 

“YouTube Breakthrough” Award, Macklemore & Ryan Lewis 

have garnered more than 500 million YouTube views to date 

with their hit “Thrift Shop”; the track rocketed to number 

one on the Billboard Hot 100 chart in 2013, the first time 

since 1994 that a song held that spot without the support 

of a major record label. Another example is R&B singer-

songwriter August Alsina, who first introduced his talent 

to the public via YouTube where he generated millions of 

views on his homemade cover videos; from there, he has 

earned multiple industry awards and remains a fan favorite. 

BMI continued to recognize social media as a strategic 

tool to communicate with actively engaged songwriters, 

composers and publishers. We have developed a robust 

presence on social networking channels, experiencing 

dramatic increases in engagement and followers compared 

to the prior year: 63% increase on Twitter, 54% increase 

SONGWRITERS OF THE YEAR 
ADAM LEVINE, JEFF BHASKER,  
RYAN LEWIS & MACKLEMORE

WINNERS OF  
SONG OF THE YEAR “HO HEY”

JEREMY FRAITES & WESLEY SCHULTZ

ICON 
STEVIE
NICKS

2014 BMI POP AWARDS
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CAREER SUPPORT & EDUCATION
BMI continued to introduce promising new talent to music fans and industry decision-

makers through stages at premier festivals including South by Southwest, the 

Sundance Film Festival, Lollapalooza, Bonnaroo, Austin City Limits and CMA Music 

Festival, among many others. BMI carried on its tradition of educational outreach in 

various music centers, including among others a Master Class with composer Blake 

Neely in conjunction with the Conservatory of Music of Puerto Rico; in its eighth 

year, the BMI/Belmont University Catalog Cast in Nashville, connecting students 

with music executives; and a Songwriters Hall of Fame Master Session with Benny 

Blanco at USC Thornton School of Music in Los Angeles. A long-time supporter of 

the Sundance Institute’s Film Music Program, BMI continued its support this year as 

the Institute launched a new lab in collaboration with Skywalker Sound that focuses 

on both film composing and sound design.

INTERNATIONAL 
BMI music continued to be an in-demand export overseas, with today’s talent and 

music icons fueling another landmark year in international revenue. Prolific BMI 

songwriters RedOne, Benny Blanco, Esther Dean, Pitbull, Claude Kelly and Jeffrey 

Bhasker contributed some of the world’s most popular hits by Lady Gaga, Jennifer 

Lopez, Nicki Minaj, Rihanna, Maroon 5, Kesha and many other top-tier artists. The 

most-performed songs overseas included: John Legend’s “All of Me,” Idina Menzel’s 

“Let It Go,” “Shoot Me Down” by David Guetta featuring Skylar Grey, and “Demons” 

by Imagine Dragons. BMI juggernaut P!nk, with her electrifying live performances, 

landed as the year’s highest-grossing touring artist globally.

Other musical works in BMI’s classic catalog, from Michael Jackson to Roy Orbison, 

Herbie Hancock, the Eagles and Paul Simon, endured on international playlists, 

delighting audiences who continued to have boundless appreciation for the gems of 

the BMI repertoire. 

In the rapidly changing digital music space, BMI is 

well prepared to continue its commitment to serve the 

songwriters, composers and music publishers who deliver 

the most artistic and recognizable repertoire in the world. 

WINNERS OF  
SONG OF THE YEAR

“WANTED” 
TROY VERGES & 
HUNTER HAYES

ICON 
DEAN DILLON

ICON 
CARLOS VIVES

ICONS 
CASH MONEY RECORDS

RONALD “SLIM” WILLIAMS & BRYAN “BIRDMAN” WILLIAMS

WINNER OF SONG OF  
THE YEAR

“STARSHIPS” &
 SONGWRITER 

OF THE YEAR
NICKI MINAJ

SONGWRITER OF THE YEAR
BENNY BLANCO

SONGWRITER OF THE YEAR
RODNEY CLAWSON

2013 BMI COUNTRY AWARDS

2013 BMI R&B/HIP-HOP AWARDS

SONGWRITER OF THE YEAR
ESPINOZA PAZ

WINNER OF SONG OF THE YEAR
“MIRANDO AL CIELO”
ROBERTO TAPIA

2014 BMI LATIN AWARDS
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T he transformation of the music industry brought on by the transition to 

digital distribution of music and entertainment made BMI’s public policy 

agenda over the past year one of the most active and challenging in its 

history. A spectrum of initiatives was launched in Washington, including:

 an initiative at the Department of Justice to review BMI’s consent decree, 

 a comprehensive review of the current copyright law by a subcommittee 

of the Judiciary Committee of the United States House of Representatives 

under the auspices of Chairman Bob Goodlatte, 

 a wide-ranging series of roundtable panels on copyright reform conducted 

by the U.S. Copyright Office, 

 several important pieces of legislation were proposed to update portions 

of the copyright legal and regulatory structure, including the Songwriter 

Equity Act.

BMI has been deeply engaged in each of these efforts, urging in each forum 

that (a) the BMI consent decree — most of which harkens back to 1966 — be 

modernized to address the current marketplace's needs; and (b) the creators 

of music and copyright owners receive the fair market value for the use of their 

works. BMI CEO Michael O’Neill has led BMI’s effort with the Department of 

Justice, and personally met with members of Congress and testified before 

the House Judiciary subcommittee on the vital need for consent decree and 

music licensing reform. Additionally, BMI Senior Vice Presidents Stuart Rosen 

and Michael Steinberg have participated in the Copyright Office panels, along 

with other BMI executives who have worked diligently with the Department of 

Justice in its initiative to review the BMI consent decree.

PUBLISHING RIGHTS WITHDRAWAL
An important common element in all of these public policy challenges is the impact 

of the digital revolution on the way music performances are heard by the public, 

and the change in the way information about musical performances is collected, 

processed and valued. The rise of Internet streaming as a principal way the 

public hears performances of music, and the relatively low rates of remuneration 

to songwriters and music publishers for streamed works, has spurred publishers 

to seek ways to receive a fair market value for the use of their works. For example, 

recording artists are paid seven times what songwriters and publishers are paid 

for the mechanical right in the transmission of sound recordings, and artists and 

record companies are paid for the digital performance right in sound recording 

12 to 14 times that received for the traditional public performance right, which 

BMI collects on behalf of songwriters and music publishers.

During 2013 several music publishers began direct negotiations with Pandora, 

the largest and most successful of the streaming music service providers. 

Pandora's demand for what BMI considered a less-than-fair-market-value 

rate led to BMI commencing a rate court action against Pandora in 2013. On 

December 18, 2013, as part of that action, in response to a motion by Pandora, 

BMI’s rate court judge ruled that, under BMI’s consent decree, works partially 

withdrawn for certain uses by publishers could not be licensed by BMI for any 

other uses. In essence, the court held, publishers' works must be either “all 

in or all out” of the BMI repertoire. Several major publishers have expressed 

the position that the BMI consent decree must be changed to permit partial 

rights withdrawal, or they will have to consider their options, including complete 
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BMI CEO MIKE O’NEILL PROPOSES CHANGES INTENDED 
TO MODERNIZE BMI'S CONSENT DECREE AT THE JUNE 10 
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termination of their affiliations with BMI. Ultimately, certain publishers 

who were considering such a drastic action agreed to return to, or remain 

in, BMI for the short term. The concerns regarding the disruptions that 

would impact the music rights marketplace if publishers were forced 

into an “all out” choice became a focus of our ongoing discussions 

with the Department of Justice regarding the need for consent decree 

reform to address this and other related concerns. 

CONSENT DECREE REVIEW
To that end, during the summer of 2014, at the urging of BMI and ASCAP, 

the Department of Justice undertook an industry-wide examination 

of the consent decrees, seeking public comment on the question of 

whether the decrees are fulfilling their pro-competitive purposes. BMI 

applauds that initiative, which facilitates an open dialogue needed for 

critical reforms of the consent decree. 

In BMI’s filing with the Department of Justice in early August 2014, BMI 

proposed three immediate and important updates to its consent decree: 

 DIGITAL RIGHTS WITHDRAWAL: Allow publishers to give BMI the 

right to license works for certain uses, while permitting publishers 

to retain the exclusive right to license works for other specifically 

defined digital uses. This will enable BMI to offer easy, efficient 

access to our wide-ranging repertoire for many traditional music 

uses, while allowing publishers and music users the opportunity to 

negotiate their own free-market digital deals. 

 BUNDLING RIGHTS: Clarify the decree to allow BMI to license 

not just the public performing right, but any rights relating to 

the musical work that a music user needs to bring its product or 

service to the public. This will create a “one-stop” licensing source 

to meet the needs and match the pace of the digital marketplace. 

 ARBITRATION: Move the rate-setting forum from federal court to 

a binding arbitration model. Music users will be assured of a rate-

setting mechanism to resolve disputes, but one that is quicker and 

less expensive for all parties. 

BMI has urged the Department of Justice to move forward as quickly 

as possible to modernize the consent decree, and remove uncertainty 

from the marketplace. BMI believes that as publishers undertake direct 

deals in greater frequency, and as additional entities compete in the 

rights marketplace, the underlying basis for regulating BMI will be 

eliminated, and therefore BMI seeks the eventual “sunsetting” of its 

decree. While BMI will pursue this and other long-term reforms with 

the DOJ, BMI's August 6 filing stresses the need for the DOJ to address 

more immediately the need for digital rights withdrawal, bundling of 

rights, and a shift to arbitration. 

SONGWRITER EQUITY ACT
On the legislative front, the most significant initiative is the Songwriter 

Equity Act (SEA), which, if enacted, would be an important step 

in leveling the playing field for songwriters, composers and music 

publishers. The SEA was introduced in February 2014 and has already 

attracted several dozen sponsors in both houses of Congress. The 

bill seeks to modify two outdated portions of the Copyright Act which 

prevent songwriters from receiving royalty rates that reflect the fair 

market value for the use of their work:

 Section 114(i) forbids BMI’s rate court from considering 

royalty rates paid for the transmission of sound recordings as a 

benchmark when setting the performing right rates for songwriters, 

composers and publishers. As noted above, songwriters, 

composers and publishers receive 12 to 14 times less for the 

performance of their creative work than record labels and artists 

receive for performances or streams of a recording of the same 

song. In his testimony before Congress, BMI CEO Michael O'Neill 

asked the members of the House Judiciary subcommittee, 

through passage of the SEA, to allow BMI’s rate court to consider 

all relevant evidence — including payments to artists and 

record labels — when establishing digital performance rates for 

songwriters, composers and music publishers.

 Section 115 regulates the rate paid to publishers under a 

compulsory license for reproduction of recorded music. That rate 

is currently 9.1 cents per song, and does not reflect the fair market 

value which could be obtained under free market conditions. BMI 

supports the SEA, which would shift the rate standard to a “willing 

buyer/willing seller” fair market standard. 

BMI also supports music community goals in other pending legislation. 

The RESPECT Act seeks to bring pre-1972 recordings under federal 

copyright protection, closing a loophole that permits streaming music 

services to use these works without paying compensation. The Free 

Market Royalty Act would grant to artists and record companies the 

right to compensation by analog broadcasters for their use of their 

copyrighted sound recordings—the same right afforded creators 

in virtually every other territory around the world. Passage of this 

legislation would also unlock a significant stream of revenue for artists 

and record companies from overseas, which is only available to 

nations with reciprocal copyright protections for the performance in 

a sound recording. 

We remain optimistic that the coming year will address many of the 

issues opened on Capitol Hill, at the Department of Justice and in the 

federal courts, and that important steps will be taken to modernize the 

copyright regime within which BMI operates and, most critically, the 

decades-old consent decree that regulates our business. 
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BMI generated record revenues of $977 million 

for the fiscal year ended June 30, an increase 

of $33 million, or 3.5% over the prior year, 

and distributed and administered more than 

$840 million to the songwriters, composers and music 

publishers that BMI represents, an all-time high.

MULTI-SECTOR LICENSING
During the year, BMI signed numerous agreements with 

broadcast and cable licensees that encompass their 

satellite and digital offerings as well, greatly streamlining 

the management of copyright obligations across multiple 

sectors for these companies. 

During the year, we also launched our first Internet audio-visual royalty distribution 

covering music on Netflix and Hulu, among others, resulting in royalty payments to 

more than 20,000 BMI writers, composers and publishers. 

BMI’s General Licensing team achieved several milestones this year while posting 

historic high revenues. The team made almost 3 million outbound sales calls during 

the year, following them up with more than 1 million pieces of sales correspondence. 

BMI’s Digital Licensing team achieved a series of multiyear settlements with major 

players in the industry, including CBS Radio, Vevo and Last FM. In audio-visual 

licensing BMI maintained its market leader focus, establishing a precedent-setting 

agreement with YouTube. 

BMI has also successfully launched a new admin service for music publishers who 

have directly licensed with music users, through its Royalty Administration Services 

team. BMI has collected, processed, and distributed digital license fees on behalf of 

BMI publishers and their BMI-affiliated writers of nearly $3 million in our first year of 

this new line of business.

GLOBAL PERFORMANCE
BMI’s repertoire continues to perform exceptionally well around the world, bolstering 

our foreign incoming royalties. Among the most successful BMI affiliates on the global 

scene are film composers Thomas Newman, John Williams, Alan Silvestri, Danny 

Elfman and Steve Jablonski and songwriters Lady Gaga, P!nk, RedOne, will.i.am, Paul 

Simon, Adam Levine and Taylor Swift.

We are observing the same trends internationally that we see in our domestic patterns 

of use of the BMI repertoire: a shift from physical to digital distribution, and a shift from 

traditional to mobile consumption of music. Another growing trend: almost 50% of our 

foreign revenue now derives from audio-visual performances. We have devoted special 

attention to the growing value of payments for cable retransmission, performing audits 

to ensure their accuracy and timely payment, and of live performances, with special 

emphasis on educating international concert promoters about the legal framework 

and collection of royalties. We have also recorded significant increases in royalties 

from developing economies in Africa and Asia. 

The ability to accurately process huge data sets from digital users is a challenge 

that copyright management organizations around the globe are facing. BMI is taking 

a leadership role in several international projects to build a robust infrastructure 

to assure that our creators and copyright holders are accurately compensated, 

whenever their works are performed, anywhere in the world. BMI was a founding 

member of the newly-launched North American service center called MusicMark 

which will provide a single point of entry for works registration and, eventually, shared 

processing for all North American musical works (see the “Technology” section for 

additional information). 

BMI’s global expertise in copyright management, coupled with the industry’s most 

sophisticated technical infrastructure, give BMI a huge advantage in serving songwriters 

and publishers alike. Our ability to cost-effectively license more than 650,000 

American businesses and process more than 500 billion copyright transactions on 

behalf of our 650,000 songwriters, composers and music publishers establishes BMI 

as an industry leader with a scope, accuracy and efficiency unmatched by any other 

organization in the world.
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BMI’s continued leadership in music rights administration 

is centered on the Company’s ability to develop and 

implement technological solutions that meet the needs of 

both music creators and businesses that use music in the 

digital age. As the industry transforms, BMI’s Technology, Operations 

and Administration teams are responding robustly. Over the last five 

years, BMI has processed a cumulative total of more than one trillion 

digital performances. During fiscal year 2014 alone, continued process 

improvements enabled accurate and efficient management of more than 

500 billion transactions. 

To meet the needs of today’s rapidly 

evolving marketplace, this year BMI 

collaborated with ASCAP and SOCAN 

to form MusicMark, an initiative designed to increase efficiency for 

publishers registering works and to provide a synchronized picture of the 

music that each performing rights organization represents. This service 

will give songwriters and composers more accurate data and will give 

businesses more precise information about music they want to license.
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DIGITAL STREAMING SERVICES
PERFORMANCE BY SERVICE

(BILLIONS)

BMI’S PROCESSING OF STREAMED MUSIC 
HAS MORE THAN TRIPLED OVER THE PAST 5 
YEARS, FROM 103 BILLION TO ALMOST 400 
BILLION PERFORMANCES

PAPERLESS STATEMENTS TO AFFILIATES HAVE 
INCREASED FROM 11% TO 42% 

Support for new music is deeply ingrained in BMI’s history, and continues 

to be a top priority today. BMI compensates thousands of songwriters 

who perform at small venues through a program called “BMI Live,” 

enabled through the BMI mobile app, which permits writers to upload 

performance data to BMI for royalty calculations. BMI Live is just one 

of a suite of industry-leading applications for mobile phones and tablets 

which gives affiliates access to information about their catalogs and their 

royalties. Overall, the BMI mobile app continued to gain momentum 

among affiliates, with nearly 30,000 new users downloading the app this 

year, and a multiple return visit rate of more than 91%. 

DISTRIBUTION & ADMINISTRATION HIGHLIGHTS
BMI’s Administration team reached an impressive milestone this 

year, processing more than 50,000 new songwriter, composer and 

publisher applications, bringing fiscal year 2014’s total number of 

affiliates to 650,000. 

Affiliates continue to demonstrate their preference for conducting 

business electronically. BMI recorded more than 200,000 visits to its 

online transactional services during the final quarter of fiscal year 2014. 

Tens of thousands of BMI writers and publishers now receive their royalty 

statements electronically, with almost a third of affiliates viewing their 

royalty statements through the BMI app on a mobile device. The Company 

has also seen dramatic growth in electronic funds transfer (EFT), or direct 

deposit, to 66% of all distributions and paperless statements to affiliates 

have increased to 42% of all distribution reports. These metrics reinforce 

BMI’s “green” transition to 100% paperless statements, slated for 

September 2014, which will result in savings in staff hours, printing and 

mailing costs, along with an environmentally friendly business process. 

850
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Carrie Underwood. BMI Writer Since 2005. 

Our commitment 

to songwriters and 

composers – from 

living legends to 

rising stars – endures. 

We value you, your 

music, your rights.

valuing music since 1939.
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I 
am thrilled to share this report which 

provides the details of BMI’s record-

setting performance for the fiscal year 

ended June 30, 2015. BMI reported 

unprecedented revenues of $1.013 billion, 

an increase of $36 million or 3.7% over 

the prior year. This represents the highest 

revenues in the Company’s history and the 

most public performance revenue generated 

for songwriters, composers and publishers 

by any music rights organization in the world. 

These results are even more impressive when 

factoring in that the Company had to overcome 

a $28 million negative impact to foreign 

revenues caused by the strengthening dollar. 

BMI distributed and administered a record-

breaking high of $877 million in royalties to 

its songwriters, composers and publishers, a 

nearly 4.5% increase over last year.

BMI’s continuous drive to diversify revenue 

streams led to several new benchmarks this 

year. For the first time in the history of a 

U.S. performing rights organization, revenue 

from digital sources, including Amazon, Hulu, 

Netflix, Pandora, Spotify and YouTube, among 

others, exceeded $100 million, up 65% 

over last year. For the second consecutive 

year, cable and satellite-delivered entertainment represented the single 

largest source of domestic and international revenue, underscoring the 

significance of BMI’s growing audio-visual portfolio. General Licensing 

also posted considerable gains, and the steady growth from this revenue 

stream remains a key differentiator in BMI’s ongoing success. Due to 

economic headwinds overseas, which resulted in a lower foreign exchange 

rate, international revenues declined 5% compared to last year, but the 

extraordinary strength of the BMI repertoire resulted in a solid showing 

of $292 million.

The Company’s exceptionally strong performance is a direct result of the 

creativity and global popularity of the songwriters and composers that 

BMI represents. BMI luminaries continued to dominate the charts this year, 

with Taylor Swift, Avicii, Ed Sheeran (PRS), Luke Bryan, Prince Royce and 

Lil Wayne contributing some of the most-performed songs of the year. 

Electrifying acts including Maroon 5, Foo Fighters and One Direction 

continued to entertain audiences around the world. In film and television 

music, BMI’s outstanding composers contributed themes or scores for more 

than 80% of all primetime network TV shows and thrilled movie audiences in 
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several of the year’s top blockbusters and acclaimed productions, including 

Avengers: Age of Ultron, Furious 7, American Sniper, Transformers: Age of 
Extinction, Guardians of the Galaxy, Hunger Games: Mockingjay – Part 1 
and The Grand Budapest Hotel, among others.

Throughout the year, the streaming revolution continued to impact the 

industry. BMI processed 600 billion copyright transactions, more than 

500 billion of which were digital performances, an increase of over 25% 

compared to last year. These figures not only highlight the scope, ability, 

accuracy and efficiency of BMI’s operations engine, but also demonstrate 

the vigorous growth of content distribution via streaming and the extremely 

heavy reliance on the 10.5 million works within BMI’s repertoire. The trend 

toward digital content highlighted the need for music licensing reform to 

better serve songwriters, composers, publishers and music users in the 

modern marketplace. While digital companies continue to grow their stock 

value and bottom lines through their exponential increase in the use of 

music, outdated rules that prohibit free-market rates remain, preventing 

creators and copyright owners from seeing comparable growth in the value 

of their work. In response, BMI has been steadfast in our commitment 

to secure full and fair value for the use of songwriters’, composers’ and 

publishers’ creative work in the digital space, and we made great strides 

this year with success in the Pandora rate-setting proceedings. 

After a lengthy legal battle over the value of the BMI repertoire to the 

digital music giant, the Court concluded that BMI’s proposed rate of 2.5% 

was reasonable and more appropriate than Pandora’s significantly lower 

proposal. The Court took into account industry deals made in the free 

market and determined that these were “the best benchmarks because 

they are the most recent indices of competitive market rates,” a factor that 

will have significant impact in future rate court actions. The decision also 

sets the stage for differentiating Internet and digital licenses from traditional 

media licenses going forward. 

On the public policy front, BMI was actively engaged in various initiatives on 

Capitol Hill this year, urging copyright and regulatory reform to modernize 

the rules that govern BMI’s business operations. We continued to have 

productive conversations with the U.S. Department of Justice with regards 

to modifying BMI’s decades-old consent decree and have seen promising 

Congressional interest to that end. Multiple BMI songwriters shared with 

lawmakers their struggles as, essentially, small business owners trying to 

earn a living in the digital age. In certain cases, it can take one million spins 

on a digital service for a songwriter to break $100. We remain optimistic 

that these poignant accounts, along with increased attention from Capitol 
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Hill and the industry, will drive momentum toward copyright and consent 

decree reform to modernize the music licensing system to better serve all 

stakeholders. Our “Protecting Copyright” section of this report contains 

additional important detail on all of this activity. 

I would like to thank the BMI Board of Directors, the Senior Management 

team and all of our team members for their exceptional work this year. 

BMI’s record-setting performance demonstrates the value of our service 

to songwriters, composers, publishers and licensees alike, and, as we 

move forward, our resolve to meet the evolving needs of the marketplace 

is stronger than ever. The many efforts that contributed to this historic year 

reflect BMI’s continuous investment in our future, and we anticipate great 

reward ahead. 

I invite you to read the report that follows. It provides a detailed overview 

of BMI’s business operations during the past fiscal year, as well as a look 

towards a new era of music rights management. 

Sincerely,

PRESIDENT  
& CEO’S REPORT
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D
uring a dynamic year in the industry, 

the shift from music ownership via 

downloads and CD sales to music 

access via streaming resulted in a 

renewed focus on the increasing value of the 

public performing right. As BMI continued its 

ongoing efforts to secure fair compensation 

for the use of creators’ and copyright owners’ 

work across all platforms, BMI songwriters, 

composers and publishers took creativity to 

new heights, delivering a record-breaking year 

of in-demand, innovative and influential music. 

From global megastars to rising hitmakers to 

legendary icons, BMI’s roster of exceptional 

talent emphasizes the Company’s role as home 

to the most artistically vibrant and commercially 

successful repertoire in the world.

BMI powerhouses including Taylor Swift, 

Avicii, Ed Sheeran (PRS), Luke Bryan, John 

Legend, Future and Juanes wrote some of 

the most-performed songs of the year, while 

electrifying acts such as Maroon 5, Foo 

Fighters, Little Big Town and One Direction 

topped the charts. Brilliant BMI composers 

created the music for many of the year’s most 

acclaimed films and television series, including 

Brian Tyler, Joseph DeBeasi, James Newton 

Howard and Mark Isham. BMI welcomed 

many talented writers to its creative family 

this year, including British sensation Sam 

Smith (PRS) and soulful chart-topper Hozier. 

Exciting voices to watch include Taylor Berrett, 

Tiffany Gia, Grace Sewell, Justine Skye,  

Diana Fuentes, Sofia Carson, Haley Georgia, 

Tucker Beathard, Rachel Platten, Shawn 

Mendes, Banks, X Ambassadors, BORNS, 

Charlie Puth, and composers Fil Eisler and Rob 

Simonsen, all of whom create groundbreaking 

music that defines them as emerging new 

leaders in the industry.

ROSTER & REPERTOIRE

INDUSTRY AWARDS

BMI songwriters and composers took home the majority of the industry’s 

most distinguished awards this year. Prestigious GRAMMY® wins included 

multiple trophies for Sam Smith (PRS), who swept Record of the Year, Song 

of the Year and Best New Artist; as well as Rosanne Cash, Jack White 

and Eminem. Other BMI affiliates who earned GRAMMY® gold included 

Lady Gaga, Carrie Underwood, The Band Perry, Miranda Lambert, and 

Kristen Anderson-Lopez and Robert Lopez. Composer Alexandre Desplat 

(SACEM) won the Academy Award for Best Original Score for The Grand 
Budapest Hotel, while John Legend and Common took the Oscar for Best 

Original Song for “Glory” from Selma. BMI songwriters were also honored 

with 77% of the Country Music Association (CMA) Awards. Additionally, 

the majority of honorees inducted into the Songwriters Hall of Fame this 

year were BMI affiliates, as were all the composers named 2015 Jazz 

Masters by the National Endowment for the Arts.

COMMON AND JOHN LEGEND TOOK HOME THE OSCAR FOR BEST ORIGINAL SONG FOR “GLORY” FROM SELMA.

SAM SMITH SWEPT MULTIPLE GRAMMY® AWARDS.

ALEXANDRE DESPLAT WON THE ACADEMY 
AWARD FOR BEST ORIGINAL SCORE FOR THE 
GRAND BUDAPEST HOTEL.
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FILM & TELEVISION HIGHLIGHTS

For the second consecutive year, cable and satellite-delivered 

entertainment proved to be the single greatest contributor to BMI’s 

domestic revenue. The music created by BMI’s family of illustrious 

composers was featured in many of the year’s blockbuster films and 

most popular television series, serving to strengthen BMI’s market share 

of audio-visual revenue streams. 

BMI composers scored four out of the top five films released this year. The 

total from such box-office hits as Avengers: Age of Ultron (Brian Tyler), 

Furious 7 (Brian Tyler), American Sniper (Joseph DeBeasi), The Hunger 
Games: Mockingjay – Part 1 (James Newton Howard) and Guardians of 
the Galaxy (Tyler Bates) accounted for over $1.8 billion dollars in ticket 

sales alone.

On the small screen, over 80% of this season’s primetime network TV 

shows featured themes and/or scores written by BMI composers. Hits 

included NCIS: New Orleans (Brian Kirk, John Lee Hooker), Madam 
Secretary (Mike Fratantuno, Terence Yoshiaki), Empire (Fil Eisler, Jim 

Beanz), Scorpion (Tony Morales, Brian Tyler) and CSI: Cyber (Ben Decter), 

all building on BMI’s track record of success in this space. 

INDUSTRY TRENDS

BMI’s role as an early career counselor and supporter has grown 

increasingly more important in the transforming music landscape. This year 

BMI augmented its function as a creative partner to songwriters and music 

publishers, providing an array of networking and career opportunities for 

creators and directing promising writing talent to publishers. As a result, 

ROSTER & REPERTOIRE

PRESIDENT’S AWARD HONOREE CHRIS ‘LUDACRIS’ BRIDGES PERFORMS 
ONSTAGE AT THE 2014 BMI R&B/HIP-HOP AWARDS.

2015 BMI FILM & TELEVISION AWARD RECIPIENTS.

PRESIDENT’S AWARD HONOREE P!NK PERFORMS ONSTAGE AT THE 2015 
BMI POP AWARDS.
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BMI bolstered its unique position as a vital early ally in building music 

careers and identifying the next generation of hitmakers.

Social media continued to resonate as a powerful tool within the music 

industry, with a dramatic cascade of effects: Creators used social media 

to connect with fans and build awareness of their projects, while listeners 

prolifically shared their music preferences on social channels. BMI 

affiliates once again seized the opportunities social media presents, with 

explosive results. R&B songstress Rihanna recently took to Instagram to 

promote her new music, garnering nearly 1.2 million Instagram likes to 

date with just four posts. And it’s not only established hitmakers who are 

benefiting from social media. With a new LP that recently hit #2 on the 

Billboard charts, indie-pop singer-songwriter Halsey’s star is rapidly rising, 

thanks in large part to social media. To date, she has already amassed 

close to 950,000 followers across Facebook, Twitter and Instagram, an 

impressive presence that has helped jumpstart her career. Halsey has 

appeared on Billboard’s Twitter Top Tracks chart and Twitter Emerging 

Artists chart, described as a compilation of “the most shared songs from 

up-and-coming artists on Twitter over the last 24 hours.” 

BMI continued to leverage social media as a 

strategic means of communication with our 

actively engaged creative community. Our social 

media presence and reach expanded this year, 

particularly on Instagram, up 94% since last 

year, and YouTube, which saw a 48% increase 

in views, due in part to several exclusive video 

projects featuring BMI affiliates Martina McBride, 

Robert Lopez and Kristen Anderson-Lopez, and 

Alexandre Desplat. 

This year megastar Taylor Swift (who joined BMI 

at the dawn of her career at age 15) spoke out 

on behalf of all songwriters struggling in the 

digital environment. In November of 2014, Swift 

removed her catalog from Spotify, stating that 

the service doesn’t fairly compensate those 

involved in the making of music, and that she 

“does not agree with perpetuating the perception 

that music has no value and should be free.” In 

June, Apple launched its new streaming service, 

Apple Music, with a free, three-month trial period during which it would not 

pay out royalties to writers, producers or artists. Swift took to Tumblr and 

SONG OF THE YEAR AWARD HONOREE NILE RODGERS AND BMI ICON SIR 
TIM RICE AT THE 2014 BMI LONDON AWARDS.

BMI ICON VINCE GILL, SONGWRITER KETCH SECOR AND SONGWRITER OF THE 
YEAR RHETT AKINS AT THE BMI 2014 COUNTRY AWARDS.

BMI
SOCIAL 
MEDIA 

GROWTH

BMI ICON SERGIO GEORGE AT THE 2015 BMI LATIN AWARDS.
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once again spoke out on behalf of creators in an open letter to Apple. She 

declared she would hold back her album 1989 from the service, saying 

it was unfair that those who create music were being asked to work for 

nothing and asked Apple to change its policy. Within 24 hours, Apple 

reversed course, fittingly replying to Swift via Twitter, and agreeing to pay 

out royalties. This result shows both the influence of social media and the 

influence that Swift wields in the industry. 

CAREER SUPPORT & OPPORTUNITIES

BMI continued its longstanding tradition of bringing the creative community 

together with industry decision makers. This year we featured new talent 

on stages at premier festivals including Lollapalooza, South by Southwest, 

the Sundance Film Festival, Austin City Limits and the CMA Music Festival, 

among others. BMI also orchestrated seminars and workshops to educate 

and inspire the next generation of songwriters, while providing beneficial 

career advice. Events included the annual Sundance Composer’s Lab 

Workshop, informative Gamechangers Music Seminar, and the BMI 

mentor program for USC’s Thornton School of Music Undergraduate 

Popular Music Degree program, among many others. 

BMI also facilitated several fruitful songwriting camps this year, including 

the Aspen Songwriting Retreat held at the home of songwriter Denise 

Rich in September of 2014. This camp resulted in the current song “Daisy” 

and upcoming tracks to be recorded by Britney Spears and Ariana Grande. 

Other songwriting camps during the year included the BMI and Warner/

Chappell Fontanel Winter Retreat, and the Write On! Song Camp, also in 

partnership with Warner/Chappell Music, all opportunities for writers to 

cultivate new collaborations, hone their skills and create new songs. 

INTERNATIONAL 

Although financial conditions abroad were unfavorable this year, the 

unmatched popularity of the BMI repertoire generated massive 

performances around the globe. Dynamic creators such as Lady Gaga, 

Taylor Swift, P!nk, Will.i.am and RedOne were among the stellar BMI 

songwriters who contributed some of the most popular international hits. 

Other active songs on the global charts included the ubiquitous “Uptown 

Funk,” “Maps,” “All of Me,” and “See You Again.” 

On the big screen, exciting music by BMI composers including Brian 

Tyler, John Williams, Danny Elfman, Alan Silvestri, Thomas Newman and 

Steve Jablonsky drew audiences to movie theaters around the world. Hit 

television shows, such as Person of Interest, Mentalist and Sportscenter, 

among others, featured music by BMI composers 

that enriched the global viewing experience. Notably, 

the body of work from BMI composers has longevity 

beyond cinema or television series with repeated 

performances on worldwide digital audio-visual 

services, such as Netflix, HBO GO and Amazon 

Instant Video, plus cable and satellite broadcasts. 

BMI’s classic catalog also maintained its strong 

performance, with enduring songs by Michael 

Jackson, John Fogerty and Paul Simon remaining 

on some of the most-performed international 

playlists of the past year. Other timeless BMI jewels 

such as “It’s a Small World” and “Daydream Believer” 

delighted crowds far and wide. 

BMI’s extraordinarily talented roster of songwriters, 

composers and publishers continues to deliver the 

industry’s most acclaimed and profitable music 

across all genres and around the globe.

BMI LATIN SONGWRITER OF THE YEAR HORACIO PALENCIA.
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T
he music industry’s continued 

digital transformation has given 

rise to a new era in advocacy and 

rights management, and, as a result, 

copyright protection has come to the forefront 

of legal and policy discussions. Throughout the 

year, BMI was deeply engaged in its ongoing 

efforts in Washington, D.C. to modernize 

the rules governing our business, update 

copyright law and secure full and fair value 

for the use of music creators’ and copyright 

owners’ work in today’s marketplace. 

BMI Senior Vice President of Global Policy, 

Ann Sweeney, whose newly created position 

focuses on the Company’s advocacy initiatives, 

led the charge on Capitol Hill. On another 

front, BMI Senior Vice President and General 

Counsel Stuart Rosen led the BMI Legal team 

to victory in the Pandora rate-court litigation, 

marking a critical step forward in realizing fair 

compensation for songwriters and publishers 

in the digital age. Several other strides were 

made this year on the legislative front, as BMI 

continued its leadership role in the public policy 

arena surrounding copyright reform. 

VICTORY AGAINST PANDORA 

After a two-year legal battle over the value 

of the BMI repertoire to Pandora, in May, 

BMI prevailed on all issues in the Company’s 

rate-setting proceedings against the digital 

music giant. The ruling concluded that BMI’s 

proposed rate of 2.5% was reasonable; in 

fact, was on the low side of reasonable. The 

Court took into account recent industry deals 

made in the free market and determined that 

BMI’s rate proposal was a more appropriate 

reflection of the value of BMI music than 

Pandora’s significantly lower proposal. The 

ruling stated that these direct licenses “are the 

best benchmarks because they are the most 

recent indices of competitive market rates.”

PROTECTING COPYRIGHT

This is a key factor for BMI, and the industry, one that will have a far-reaching 

impact in future rate court actions. In addition, the Court ruled in BMI’s 

favor for a four-year license term (two years retroactive and two years 

going forward), which will allow both parties the opportunity to reevaluate 

the licensing relationship sooner, a critical win for BMI given the rapidly-

changing nature of the online music industry. Pandora was seeking a 

longer-term agreement. The decision also sets the stage for differentiating 

Internet and digital licenses from traditional media licenses going forward.

In July of 2015, the rate court rejected a motion by Pandora to re-open 

the ruling. Pandora argued that its purchase of a South Dakota terrestrial 

radio station should entitle the digital service to the Radio Music License 

Committee rate of 1.7%. While the Court struck down the motion without 

explanation, it is worth noting that Pandora recently stated that it has more 

than 250 million users, including 79.2 million “active” users, who listen to 

1.77 billion hours of music each month - data that takes the streaming 

service far beyond the realm of traditional radio music usage. The Court’s 

ruling was consistent with its finding at trial that Pandora’s business and 

music use was not comparable to terrestrial radio’s.

Pandora has filed its appeal of the decision, and BMI is well prepared to 

defend this matter in the Court of Appeals for the Second Circuit.

BMI SONGWRITER AND NSAI PRESIDENT LEE THOMAS MILLER TESTIFIES AT THE SENATE HEARING  
“HOW MUCH FOR A SONG?”
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CONSENT DECREE REVIEW

As noted in last year’s Annual Report, in August of 2014 

BMI submitted comments to the U.S. Department of Justice 

proposing modifications to the decades-old BMI consent decree 

that would modernize the music licensing landscape, creating 

a model that would better serve songwriters, composers, 

publishers and music users in the digital marketplace. The 

U.S. Department of Justice began an extensive examination, 

with many BMI songwriters and publishers, as well as industry 

organizations, submitting their comments in support of BMI’s 

position. At this time, the comprehensive review is still ongoing.

BMI’s three immediate proposed updates to its consent 
decree are:

 § Digital Rights Withdrawal: Permit publishers to give BMI 
the right to license works for certain uses, while allowing 
publishers to retain the exclusive right to license works 
for other specifically defined digital uses. This would 
enable publishers and music users to negotiate their own 
free-market digital deals, while granting BMI the ability 
to continue to offer easy, efficient access to its diverse 
repertoire for many traditional music uses. 

 § Bundling Rights: Clarify the decree to allow BMI to license 

not just the public performing right, but any rights relating to 

the musical work that a music user needs to bring its product 

or service to the public and which a publisher elects BMI to 

administer. This would create a one-stop licensing source to 

meet the needs and match the pace of the digital marketplace. 

 § Arbitration: Move the rate-setting forum from federal 
court to a binding arbitration model, a quicker and less 
expensive option for all parties. 

Promising interest was evidenced in March, when the U.S. 

Senate Judiciary Committee’s Antitrust Subcommittee held 

a hearing led by Senator Mike Lee (R-UT) on the consent 

decrees that govern the music licensing operations of BMI 

and ASCAP. Titled “How Much for a Song?: The Antitrust 

Decrees That Govern the Market for Music,” the Subcommittee, 

in an open forum, engaged with stakeholders who would 

be impacted by proposed changes to the BMI and ASCAP 

consent decrees. The hearing included testimony from Lee 

Thomas Miller, BMI songwriter and President of the Nashville 

Songwriters Association International (NSAI), who presented 

a powerful firsthand account of his journey as a music creator 

and his ardent support for consent decree reform to protect 

the livelihood of the American songwriter. 

BMI is continuing its ongoing productive dialogue with the 

Department of Justice and is optimistic that the many positive 

developments in Washington, along with the Pandora ruling, 

will shed necessary light on the critical need to reform the 

rules that govern BMI’s business and rate-setting proceedings. 

SONGWRITER EQUITY ACT OF 2015 

This year, BMI took a leadership position within a coalition of 

performing rights organizations and songwriter collectives 

in seeking bipartisan Congressional sponsorship to move 

forward the Songwriter Equity Act (SEA). As a result, 

BMI PRESIDENT AND CEO MICHAEL O’NEILL, BMI SONGWRITER MAC DAVIS, REPRESENTATIVE DOUG COLLINS (R-GA), REPRESENTATIVE RANDY NEUGEBAUER (R-TX) AND NSAI PRESIDENT 
AND BMI SONGWRITER LEE THOMAS MILLER IN REP. COLLINS’ D.C. OFFICE IN APRIL.
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significant steps were taken on the road to equity 

for music creators and copyright owners. In March, 

Congress reintroduced the Songwriter Equity Act 

in both the House and Senate; its passage would 

update provisions in the copyright law to level the 

playing field for songwriters, composers and music 

publishers to receive fair compensation for use of 

their intellectual property. 

Specifically, the Songwriter Equity Act of 2015 
would:

 § Amend Section 114(i) to allow BMI’s rate court 

to consider all relevant evidence, including 

payments to artists and record labels, when 

determining digital performance rates for 

songwriters, composers and publishers. 

 § Update Section 115, which regulates the rate 

paid to publishers under a compulsory license 

for reproduction of recorded music, to a rate that 

reflects free market conditions.

BMI strongly supports the SEA, which would shift 

the rate standard to a willing buyer/willing seller fair 

market standard. 

U.S. COPYRIGHT OFFICE MUSIC LICENSING 

STUDY

In February of 2015, after almost a year of research, 

interviews and analysis into whether the current 

copyright law is in sync with the current digital 

economy, the U.S. Copyright Office released its 

findings in a comprehensive study entitled “Copyright 

and the Music Marketplace.” The Office determined 

that the current music marketplace structure 

undervalues musical works in the digital space and 

is in need of reform. 

A number of recommendations were made that 

align with BMI’s proposals for its consent decree 

modifications, including a form of digital rights 

withdrawal, bundling of mechanical and performance 

rights, and fair compensation at market value for creators. Additional 

recommendations called for more transparency and the like treatment of all 

uses of music within a modernized framework of collective licensing.

In April, Maria Pallante, the U.S. Register of Copyrights, testified before 

the House Judiciary Committee on the copyright issues it will address 

in the coming years. This concluded a two-year Congressional review 

of copyright issues, led by Chairman Bob Goodlatte (R-VA), many of 

which greatly impact the music industry. Register Pallante pointed to 

the “Copyright and the Music Marketplace” study, calling for more equity 

for music makers and a shift towards market-oriented approaches. In 

June, Register Pallante stated that the Copyright Office itself needs 

modernization in order to efficiently address the needs of the 21st century 

U.S. copyright industry. BMI continues its conversations with the Register 

and other members of the Copyright Office in our efforts to modernize the 

copyright regime under which BMI operates.
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D
uring the fiscal year ending 

June 30, 2015, BMI generated 

unprecedented revenues of $1.013 

billion, an increase of $36 million, 

or 3.7% over the prior year, and distributed 

and administered more than $877 million in 

royalties to the songwriters, composers and 

publishers it represents, a historic high. These 

successes underscore the enormous value 

of the BMI repertoire and the undiminished 

relevance of BMI’s license offerings in a 

transforming marketplace.

BMI’s continuous drive to diversify revenue 

sources resulted in several new benchmarks. 

For the first time in the history of a U.S. 

performing rights organization, revenue from 

digital sources, including Amazon, Hulu, Netflix, 

Pandora, Spotify and YouTube, exceeded $100 

million, up a staggering 65% since last year. 

For the second consecutive year, cable and 

satellite-delivered entertainment generated 

the largest portion of BMI’s domestic revenue. 

General Licensing experienced steady 

growth and including other income achieved 

a record high of $137 million. Revenue from 

media licensing totaled $484 million. Due 

to a downturn in the value of many foreign 

currencies, we concluded fiscal year 2015 with 

international royalties totaling $292 million, a 

decline of 5% compared to last year. Excluding 

the foreign exchange rate impact, BMI’s 

international revenues would have reached a 

record high.

DIGITAL LICENSING

BMI’s Digital Licensing team had a record-setting year exceeding $100 

million as a result of more than 500 billion digital copyright transactions. 

Ongoing contributors included Apple, Hulu, Netflix, Pandora, Rhapsody, 

Spotify and YouTube, among others. This year BMI signed its first 

audiovisual agreement with Amazon, including Amazon Prime Instant 

Video, the Internet giant’s growing service for award-winning original 

content. This impressive achievement in digital licensing is attributable to 

BMI’s ability to identify, capture and maximize new growth opportunities 

across a growing variety of digital platforms.

GENERAL LICENSING

BMI’s General Licensing team hit several new milestones this year 

and again achieved record revenues across categories, including bars, 

restaurants and a multitude of retail and other business establishments. 

In addition, the team added more than 14,000 new licensed businesses 

to the hundreds of thousands of businesses in the Company’s portfolio. 

This continued growth in General Licensing establishes BMI’s strength in 

the marketplace and remains a key differentiating factor in our ongoing 

success.

GLOBAL PERFORMANCE

BMI music continued its consistently strong performance around the world 

this year, despite economic challenges overseas. The phenomenal, enduring 

appeal of the BMI repertoire and our diverse sources of international income 

balanced the decline in the value of local currencies, resulting in an overall 

strong showing of $292 million. 

International revenue continues to play a substantial role in BMI’s ability 

to compensate affiliates who have entrusted their creative work with us 

for worldwide representation. To that end, BMI’s international efforts are 

evolving to match the needs and pace of a dynamic global marketplace. 

REVENUE  
& ROYALTY DISTRIBUTION
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GENERAL LICENSING ADDED MORE THAN 

NEW LICENSED BUSINESSES TO THE HUNDREDS OF 

THOUSANDS OF BUSINESSES IN BMI’S PORTFOLIO
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B
MI’s leadership in music rights 

administration centers on the 

Company’s commitment to 

implementing technology solutions 

to strengthen its core business and align with 

future industry opportunity. In a year where 

more copyright transactions were processed 

than ever before, BMI’s Technology and 

Operations teams effectively translated 

vast quantities of data into high-value and 

actionable information at a phenomenal rate. 

Copyright transactions hit the 600 billion 

horizon this year, more than 500 billion of 

which were digital performances. Since 2011, 

the trend for streaming music has increased 

greater than fivefold, and BMI’s cumulative 

digital transactions during this five-year period 

continued to surpass the trillion mark for 

performances, demonstrating the Company’s 

ability to accurately and efficiently manage 

big data. 

The growing trend of on-the-go, self-serve 

mobile activity was reflected this year, as BMI’s 

mobile app version 2.0 gained over 50,000 

new users since its launch at SXSW in 2013. 

Of this amount, 56% represent new users for 

the fiscal year of 2015, with a multiple visit 

return rate of approximately 90%. For fiscal 

year 2015 in total, BMI mobile users viewed 

1.5 million screen sessions, representing a 

broad consumption of a comprehensive set of 

online services. BMI Live also surpassed an 

important milestone this year, achieving more 

than 300,000 performances since inception 

in 2011. Within this performance count, more 

than 25,000 songwriters, composers and 

publishers have been represented.

TECHNOLOGY
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DISTRIBUTION & 

ADMINISTRATION HIGHLIGHTS

BMI’s Distribution & Administration 

team processed an impressive 56,000 

new songwriter, composer and 

publisher applications, bringing fiscal 

year 2015’s total number of affiliates 

to more than 700,000. Additionally, 

the total number of creative works now 

registered and licensed by BMI has 

grown to more than 10.5 million. 

This year also marked the completion 

of BMI’s highly anticipated 

“green” transition to 100% paperless royalty statements, facilitating an 

environmentally friendly business process while delivering efficiencies for 

multiple BMI departments. Keeping pace with BMI affiliates’ preference to 

conduct business electronically, royalty recipients are now receiving direct 

deposit for nearly 70% of all distributions.

INTERNATIONAL DEVELOPMENTS

During the year, BMI spearheaded several collaborative initiatives 

involving music creators, publishers, FastTrack, and CISAC (International 

Confederation of Societies of Authors and Composers), the global 

association of copyright and authors’ rights societies and collective 

management organizations, of which BMI is an active member. The goal 

of these efforts is to maximize efficiency and transparency in delivering 

foreign royalties to their rightful recipients as we look towards improved 

data in a global future.

COPYRIGHT 
TRANSACTIONS HIT 
THE 600 BILLION 

HORIZON THIS YEAR, 
MORE THAN 500 

BILLION OF WHICH 
WERE DIGITAL 

PERFORMANCES

IN FY15 

56,000 
NEW SONGWRITERS,  

COMPOSERS 
AND PUBLISHERS 

JOINED BMI 

TOTAL NUMBER OF AFFILIATES  
NOW EXCEEDS

700,000
TOTAL NUMBER OF 

CREATIVE WORKS NOW REGISTERED 
AND LICENSED BY BMI 

MORE THAN 

10.5 MILLION

TECHNOLOGY
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