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NOMINATION OF RUTH BADER GINSBURG, TO
BE ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

TUESDAY, JULY 20, 1993

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:10 a.m., in room
216, Hart Senate Office Building, Hon. Joseph R. Biden, Jr. (chair-
man of the committee), presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Simon, Kohl, Feinstein, Moseley-Braun, Hatch, Thurmond,
Simpson, Grassley, Specter, Brown, Cohen, and Pressler.

The CHAIRMAN. The hearing will come to order, please.

Judge Ginsburg, welcome,

Judge GINSBURG. Thank you.

The CHAIRMAN. And, believe me, you are welcome here this
morning, As I said to you a few moments ago, riding down on the
train this morning I had my usual stack of newspapers. I will not
name them all for fear of getting in trouble, but one that I had,
beyond the Wilmington News Journal, which is the most important
paper in America, was the New York Times. And I looked at page
1, and there was no comment about this hearing. I looked at page
2, and there was no comment, and page 3. And I literally thought
I had picked up yesterday’s edition.

Then, as they say, my heart sank when I realized it was page
8 or 10 or 12, which was the most wonderful thing that has hap-
pened to me since I have been chairman of this committee: that a
major hearing warranted the 8th or 9th or 10th page because thus
far it has generated so little controversy. So you are welcome.

But the real purpose of today’s hearing is to welcome back Arlen
Specter. Arlen, welcome. It is so good to have you back. It really

is.

[Applause.]

The CHAIRMAN. I am one of the few people who can understand
why he is wearing that hat. When I had a similar operation, Sen-
ator, former President Reagan wrote me a letter saying, “Dear
Joe”—and he had had the operation he had had on his skull some-
\5{1&; ’?arlier, and he said, “Dear Joe: Welcome to the Cracked Head

ub.

Well, welcome, Arlen. I hope you wear it well. Welcome back.

(1)
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Senator SPECTER. I very much appreciate that, Mr. Chairman. I
thought that, being a Senator, I had been a member of that club
for some time. [Laughter.]

The CHAIRMAN. No. You have been a member of a different—I
\gori;t characterize what the club is you are a member of. Welcome

ack.

Senator SPECTER. Thank you very much. Thank you.

OPENING STATEMENT OF CHAIRMAN BIDEN

The CHAIRMAN. On a more serious note, today the Senate Judici-
ary Committee welcomes Judge Ruth Bader Ginsburg, the Presi-
dent’s nominee to be Associate Justice of the U.S. Supreme Court.

This is a very familiar setting for us. Since I became chairman
of this committee 7 years ago, we have now convened hearings on
five nominees for the U.S. Supreme Court.

The Constitution states clearly that the President “shall nomi-
nate, and by and with the advice and consent of the Senate, shall
appoint * * * judges of the Supreme Court.” Clearly the appoint-
ment of a Supreme Court Justice is not a Presidential prerogative.
The Senate is an equal partner in the process and has significant
obligations attendant to its responsibilities. These confirmation
hearings are a major part, though not the only part, of the process
by which we attempt to fulfill our constitutional responsibility.

The nomination of a Supreme Court Justice signals the renewal
of a national debate over the meaning of our Constitution—a de-
bate, I might add, that has been going on for over 200 years, with-
out end, and that will go on for another 200 years, I suspect.

How will the broad principles embodied in the Constitution—
phrases like due process, equal protection, rights retained by the
people—how will these and other ennobling phrases in the Con-
stitution be applied to the realities of everyday life? That is the
issue which we have been debating and will continue to debate.

Profound questions with practical implications have and will eon-
tim.l;e to confront us, as the judge only knows too well, questions
such as:

Does religious freedom mean that Jewish-American soldiers can-
not wear a yarmulke while on duty despite Army prohibition?
Which, obviously, they can now, with certainty.

Does liberty mean that each of us can decide, without the Gov-
ernment deciding for us, whom we shall marry, whether we shall
marry, where we will live, or whether to have children or choose
not to have children?

Does the right to own property mean that the Government may
not, without compensation, prohibit a property owner from pollut-
ing the stream that flows through his or her land?

These and hundreds of other thorny issues have no easy an-
swers. There are not even any right answers in the usual gsense of
that word, but there are valid and varied constitutional approaches
to answering them, applied over the last 200 years by Justices on
the Court. 'Ighe constitutional answers to such questions flow from
tll;e interpretive method judges apply to cases that come before
them.

Over the more than two centuries in which our constitutional de-
mocracy has endured, our understanding of individual freedom has
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expanded. This trend is not new. The expansion of notions of lib-
erty and equality began with the birth of this Republic.

Our understanding of the Constitution has not been static; rath-
er, it has flowed consistently in the direction of broadening the
freedom that Americans have as individuals.

The document has remained, as its writers intended, in my view,
a flexible and dynamic instrument. Throughout our history, each
evolutionary change, though, has brought controversy. Each expan-
sion of individual liberty has ignited resistance from those who pre-
fer the status quo. But in every instance, moving ahead on liberty
has proved to be the right thing to do.

Removing the barriers of race to full equality generated enough
conflict in the 19th century to fuel a bitter and bloody civil war,
and resistance has been carried on into our own time. But today
it is generally acknowledged, even where it was once most resisted,
that reducing the barriers of race has strengthened American soci-
ety.

The granting of more equal rights under the Constitution to
women, a change that owes much to the lawyer who is our nominee
today, has been similarly controversial. But today, with that proc-
ess not yet complete, most Americans agree that it has been a
change for the better in the life of this society.

The Voting Rights Act, which has extended the practical right to
vote to millions of formerly disenfranchised Americans, was and re-
mains a source of controversy, even on the Supreme Court itself.
But today there are hundreds of minority women and men holding
public office where formerly there were few, even in areas where
majority voters dominate tﬂe rolls, the entire process bringing us
closer to the constitutional goal of representative government.

The controversy that flows inevitably from change has found its
way into these hearings in the past, into the confirmation process
in the past decade-and-a-half. But it does not alter in any sense
what we plan on doing here today.

Our task today, as in all Supreme Court confirmation hearings,
is to consider the character and qualities and the judicial philose-
phy of Ruth Bader Ginsburg.

Judge Ginsburg comes before the committee with her place al-
ready secured in history. In the 1970’s, Judge, you argued a series
of landmark cases that changed the way our laws could distinguish
legally between women and men, and you have significantly nar-
rowed the circumstances under which distinctions among Ameri-
cans may be made. You have already helped to change the meaning
of equality in our Nation.

Now, as you face a new opportunity to help shape the future of
America, we welcome you, and we invite you—and I personally in-
vite you, Judge, to share with us and the American people your vi-
sion of the shape of the future of America.

[The prepared statement of Chairman Biden follows:]

PREPARED STATEMENT OF CHAIRMAN BIDEN

Today, the Judiciary Committee welcomes Judge Ruth Bader Ginsburg, the Presi-
dent’s nominee to be Associate Justice of the United States Supreme Court.

This is a familiar setting for us—since 1 became chairman of the committee seven
years ago, we have now convened hearings on five nominees to the Supreme Court.
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And these confirmation hea.rir‘;gﬂs are a major part t.houﬁh not the only part, of the
process by which we attempt to fulfill that constitutional duty.

The nomination of a Supreme Court Justice signale the renewal of a national de-
bate over the meaning of our constitution:

How will the broad principles embodied in the constitution—phrases like “due
process,” “equal protection” and “rights retained by the people”—q-;e applied to the
realities of everyday life?

Profound questions with practical implications have and will continue to confront

us:

Does religious freedom mean that a Jewish American scldier cannot wear a
yarmulke while on duty despite an army prohibition?

Does “liberty” mean that each of us can decide—without the government deciding
for us—whom to mar&, where to live, or whether to have children or use contracep-
tives to avoid having them?

Does the right to own property mean that the government may not, without com-
pensation, groh.ibit a property owner from polluting a stream that flows through his
or her land?

There are no easy answers to such questions—there are not even any “right” an-
swers in the usual sense of the word; but there are valid and varied constitutional
approaches to answering them, and the constitutional answers to such questions
flow from the interpretive method justices apply to cases that come before them.

Over the more than two centuries in which our constitutional democracy has en-
dured, our understanding of individual freedom has expanded.

This trend is not new: the expansion of notions of liberty and equality began with
the birth of the republic.

Our understanding of the constitution has not been static; rather it has flowed
consistently in the direction of broadening the freeedoms of Americans.

The document has remained, as its writers intended, a flexible and dynamiec in-
strument.

Throughout our history, each evolutionary change has brought contmversti; each
expansion of individual liberty has ignited resistance from those who prefer the sia-
tt.gfn quo—dbut in every instance, moving ahead on liberty has proved to be the right

ing to do:

Removing the barrier of race to full iﬂua]ity generated en conflict in the 19th
century to fuel a bitter and bloody civil war, and resistance has been carried into
our own time.

But today it is generally acknowledged, even where it was once most resisted,
that reducing the barriers of race has sirengthened American society.

The granting of more equal rights under the constitution to women—a change
that owes much to the lawyer who is our nonimee today—has been similarly con-
troversial.

But today, with that process not yet complete, most Americans agree that it has
been a change for the better in the life of our nation,

The voting rights act, which has extended the practical right to vote to millions
of formerly disenfranchised Americans, was and remains a source of controversy,
even on the Supreme Court itself; but today there are hundreds of minority women
and men holding public office where formerly there were few-—even in areas where
majority voters dominate the rolls—bringing us closer to the constitutional goal of
represeniative government.

The controversy that flows inevitably from change has found its way into the con-
firmation process. But it does not alter in any sense what we do here.

Our task today—as in all Supreme Court confirmation hearin is to consider
the character, the qualities and the judicial philosocphy of Ruth Bader Gimabma-i.\e

Judge Ginsburg, you come before the committee with your place in history ady
secure.

In the 1970’s you argued a series of landmark cases that changed the way our
laws could distinguish between men and women.

You have already helped to change the meaning of iguality in our nation.

Now, as you face a new opportunity to help ah?lpe e future of America, we wel-
come you and we invite you to share with us and the American people your vision
of the shape of that future.

The CHAIRMAN. I yield now to my colleague, Senator Hatch, the
ranking member, who I would also like to publicly thank for expe-
diting this process. As all of my colleagues know, if any of the
mem%ers in this committee, and particularly the ranking member,
concluded that it was not appropriate to move as rapidly as we
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have, under the Senate rules that could easily be done. It could be
slowed. The Senator has been totally and completely cooperative
from the outset. He has been a man of his word in suggesting that
he would move where there was no controversy from his perspec-
tive, would move judiciously, warning me that there may be future
occasions when he might not be ready to be so cooperative. But I
thank him for his cooperation, and I appreciate it very much.

Senator HATCH. ngl, thank you, genator Biden, for your kind
words, and welcome, Judge Ginsburg, to the committee. We are
very happy and pleased to have you here and to finally have these
proceedings start,

I want to personally pay tribute to my colleague, Senator Spec-
ter, We are happy to have him back and happy to have him in such
good health and good condition. I do think Ill:’e could have gotten a
little better Pennsylvania hat than that one myself.

'{'he CHAIRMAN. And I wish you would fold the brim a little bit,
Arlen.

Senator HATCH. At least curve the brim, Arlen. [Laughter.]

OPENING STATEMENT OF SENATOR HATCH

Senator HATCH. Well, I want to congratulate you, Judge Gins-
burg, for this wonderful opportunity to be Associate Justice of the
Supreme Court. You have had a distinguished career in the law.
You have been a law professor and pioneering advocate for equal
rights for women, ancr for over 13 years, you have served as a
thoughtful member of the Court of Appeals for the District of Co-
lumbia Circuit.

You have been nominated to replace a really fine member of the
Court, a distinguished public servant and patriot, Justice Byron
White, a person I have had a personal, strong friendship and rela-
tionship with, who I think is a great Justice. And I pay him tribute
and wish him well as he enters into a well-deserved retirement,

Judge Ginsburg’s ability, character, intellect, and temperament
to serve on the Supreme Court are not, in my mind, in question.
I don’t have any doubts at all about that. I have been favorably im-
pressed with Judge Ginsburg for some time.

A Supreme Court Justice, in my view, however, must meet an
additional qualification. He or she must understand the role of the
judiciary, including the Supreme Court, in our system of govern-
ment. Under our system, a Supreme Court Justice should interpret
the law and not legislate his or her own policy preferences from the
bench. The role of the judicial branch is to enforce the provisions
of the Constitution and the laws we enact in Congress as their
meaning was originally intended by the Framers.

Any other philosophy of judging requires unelected Federal
Judges to impose their own personal views on the American people
in the guise of construing the Constitution and Federal statutes.
There is no way around this conclusion. Such an approach is judi-
cial activism, plain and simple. And it is wrong, whether it comes
from the political left or whether it comes from the political right.

Let there be no mistake: The Constitution, in its original mean-
ing, can be readily applied to changing circumstances. That tele-

hones did not exist in 1791, for example, does not mean that the
ourth amendment’s ban on unreasonable searches igs inapplicable
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to a person’s use of the telephone. But while circumstances may
change, the meaning—the principle—of the text, which applies to
those new circumstances, does not change.

Reasonable jurists can sometimes disagree over what a particu-
lar constitutional or statutory provision was intended to mean and
over how such meaning is properly applied to a given set of facts.
But if the judicial branch is not governed by a jurisprudence of
original meaning, the judiciary usurps the role the Constitution re-
serves to the people through their elected representatives.

When judges depart from those principles of construction, they
elevate themselves not only over the executive and legislative
branches, but over the Constitution itself and, of course, over the
American people. These judicial activists, whether of the left or
right, undemocratically exercise a power of governance that the
Constitution commits to the people and their elected representa-
tives. And these judicial activists are limited, as Alexander Hamil-
ton shrewdly recognized over 200 years ago, only by their own
will—which 13 no limit at all.

As a consequence of judicial activism, we witnessed in an earlier
era the invalidation of State social welfare legislation, such as
wage and hour laws. Since the advent of the Warren court, judicial
activism has resulted in the elevation of the rights of criminals and
criminal suspects and the concomitant strengthening of the crimi-
nal forces against the police forces of our country; the twisting of
the constitutional and statutory pguarantees of equal protection of
the law such that reverse discrimination often results; prayer being
chased out of the schools; and the Court’s creating out of thin air
a constitutional right to abortion on demand, to just cite a few in-
stances and a few examples. One of the objectives of the judicial
activists for the future is the elimination of the death penalty.

The Constitution, as it has been amended through the years, in
its original meaning, is our proper guide on all of these issues. It
places primary responsibility in the people to govern themselves. It
provides means of amendment through the agency of the people
and their elected representatives, not by a majority of the Supreme
Court. That is why appointing and confirming judges and Supreme
Court Justices who won’t let their own personal policy preferences
sway their judgment is so important.

A President is entitled to some deference in a selection of a Su-
preme Court Justice. President Clinton and I are unlikely to agree
on the person who ought to be nominated. But so long as the nomi-
nee is experienced in the law, intelligent, of good character and
temperament, and gives clear and convincing evidence of under-
standing the proper role of the judiciary in our system of govern-
ment, I can support that nomination and that nominee.

Moreover, I do not expect to agree with any nominee, especially
one chosen by a President of the other party, on every issue before
the judicial branch. The key question is whether the nominee can
put aside his or her own policy preferences and interpret the Con-
stitution and the laws in a neutral fashion.

Finally, I would point out that I disagree very much with some
of Judge Ginsburg’s academic writings and some views she held

rior to ascending to the bench in 1980. I believe that Judge Gins-
gurg’s judicial opinions, however, indicate her understanding that
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her policy views and earlier role as advocate are distinct from her
role as a judge. I will explore that distinction in these hearings.

It is my hope that Judge Ginsburg will satisfy this committee
that she shares the judicial philosophy of applying the original
meaning of our Constitution and laws in the cases which come be-
fore her on the Supreme Court, if she is confirmed.

[The prepared statement of Senator Hatch follows:]

PREPARED STATEMENT OF SENATOR HATCH

Thank you, Mr. Chairman. I congratulate the nominee, Judge Ruth Bader Gins-
burg, on her nomination to be Associate Justice of the Supreme Court. Judge Gins-
burg has had a distinguished career in the law. She has been a law professor and
pioneering advocate for equal opportunjty for women. For over 13 years, she has
served as a thoughtful member of the Court of Appeals for the District of Columbia
Circuit.

She has been nominated to replace a fine member of the Court, a distinguished
public servant and patriot, Justice Byron White. I pay him tribute and wish him
well as he enters a well deserved retirement.

Judge Ginsburg’s ability, character, intellect, and temperament to serve on the
Supreme Court are not, in my mind, in question. I have been favorably impressed
with Judge Ginsburg for some time.

A Bupreme Court Justice, in my view, however, must meet an additional quali-
fication. He or she must understand the rele of the judiciary, including the Supreme
Court, in our system of government, Under our system, a Supreme Court -ﬁ.lst.ioe
should interpret the law and not legislate his or {er own policy preferences from
the bench. The role of the judicial branch is to enforce the provisions of the Con-
stitution and the laws we enact in Congress as their meaning was originally in-
tended by their framers.

Any other philosophy of judging requires unelected federal judges to impose their
own personal views on the American people in the guise of construing the Constitu-
tion and federal statutes. There is no way around this conclusion, Such an approach
is judicial activism, plain and simple. And it is wrong, whether it comes from the
political left or the right.

Let there be no mistake: the Constitution, in its original meaning, can readily be
arplied to changing circumstances. That telephones did not exist in 1791, for exam-
ple, does not mean that the fourth amendment’s ban on unreasonable searches is
inapplicable to a person’s use of the telephone. But, while circumstances may
change, the meaning—the principle—of the text, which applies to those new cir-
cumstances, does not change.

Reasonable jurists can sometimes disagree over what a particular Constitutional
or statutory provision was intended to mean and over how such meaning is property
applied to a given set of facts. But, if the judicial branch is not governed by a juris-
prudence of original meaning, the judiciary usurps the role the Constitution re-
serves to the people through their elected representatives.

Alexander Hamilton, an advocate of a vigorous central government, in defending
the judiciary’s right to review and invalidate the Legislative Branch’s acts which
contravene the Constitution, made clear that federal judges are not to be guided by
personal predilection. He rejected the concern that such judicial review made the
judicia.r{ sul];erior to the legislature: “A constitution, is, in fact, and must be re-
garded by the judges as, a damental law. It therefore belongs to them to ascer-
tain its meaning as well as the meaning of any particular act proceeding from the
legislative body * * *. It can be of no weight to say that the courts, on the pretense
of a repugnancy {between a legislative enactment and the Constitution], may sub-
stitute their own pleasure to the constitutional intentions of the legislature. The
courts must declare the sense of the law; and if they should be disposed to exercise
will instead of judgment, the consequence would equally be the substitution of their
pleasure to that of the legislature body. [This] observation * * * would prove that
there ought to be no judges distinct from that body.” (Federalist 78.) And this com-
mingling of the legislative and judicial functions, of course, would tend to start us
down the road to the kind of tyranny the Framers warned about when the separate
executive, legislative, and judicial functions are united in the same hands.

When judges depart from these principles of construction, they elevate themselves
not only over the executive and legislative branches, but over the Constitution itself,
and, of course, over the American people. These judicial activists, whether of the left
or right, undemocratically exercise a power of governance that the Constitution com-
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mits to the people and their elected representatives. And these judicial activists are
limited, as Alexander Hamilton shrewdly recognized over 200 years ago, only by
their own will—which is no limit at all.

As a consequence of judicial activism, we witnessed, in an earlier era, the invali-
dation of state social welfare legislation, such as wage and hour laws. Since the ad-
vent of the Warren Court, judicial activism has resulted in the elevation of the
rights of criminals and criminal suspects and the concomitant strengthening of the
criminal forces against the golice forces of our country; the twisting of constitutional
and statutory guarantees of equal protection of the law such that reverse discrimi-
nation often results; prayer being chased out of the schools; and, the Court’s creat-
ing out of thin air a constitutional right to abertion on demand to cite a few exam-
ples. One of the objectives of the judicial activists for the future is the elimination
of the death penalty.

The Constitution, as it has been amended through the years, in its original mean-
ing, is our proper guide on all of these issues. It places primary responsibility in
the people to govern themselves. It provides means of amendment through the agen-
¢y of the people and their representatives—not by a majority of the Supreme Court.
That is why appointing and confirming judges and Supreme Court Justices who
won’t let their own policy preferences sway their judgment is so important.

A President is entitled to some deference in a selection of a Supreme Court Jus-
tice. President Clinton and I are unlikely to agree on the person who ought to be
nominated. But so long as a nominee is experienced in the law, intelligent, of good
character and temperament, and gives clear and convineing evidence of understand-
ing f:he proper role of the judiciary in our system of government, I can support that
nominee.

Moreover, I do not expect to agree with any nominee, especially one chosen by
a President of the other party, on every issue before the Judicial branch. The key
question is whether the nominee can put aside his or her own policy preferences
and interpret the Constitution and Jaws in a neutral faghion.

Finally, I would point out that I disagree very much with some of Judge Gins-
burg's academic writings and some views she held prior to ascending the bench in
1980. 1 believe that Judge Ginsburg’s judicial opinions indicate her understanding
that her policy views and earlier role as advocate are distinct from her role as judge.
I will explore that distinction in these hearings.

It is my hope that Judge Ginsburg will satisfy this Committee that she shares
the judicial philosophy of applying the original meaning of our Constitution and
}?ws eén the cases which will come before her on the Supreme Court if she is con-

rmed.

Senator HATCH. Now, Mr. Chairman, I want to say that I am
pleased with this nomination. I am looking forward to these hear-
ings. They are important. This is one of the ?reat constitutional ex-
ercises, and I think every Senator here will be asking some very
interesting questions. But could I ask for a few more minutes just
as a personal privilege?

The CHAIRMAN. Yes.

Senator HaTcH. I want to thank the chairman, and I appreciate
the indulgence of my colleagues and the nominee.

I believe my colleagues will agree with me that two members of
this committee deserve special recognition for their service on this
committee and in the Senate. The distinguished Senator from Mas-
sachusetts, Senator Kennedy, has been a member of the Judiciary
Committee since February 13, 1963—30 years, 5 months, and 1
week of service. This service included 2 years as chairman. I do not
mean to age the Senator from Massachusetts, but his service on
the committee began so long ago I had to ask the Senate Historical
Office to look it up.

Fortunately, they did not have to go back as far as the Jurassic
period, although he does tend to dwell in that period from time to
time. [Laughter.]

Nineteen Supreme Court nominations have occurred during this
time. Of course, we all know that Senator Kennedy has continued
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a long and distinguished family tradition of public service. Many
Americans have gotten involved in public service as a result of the
example of the Kennedy familﬁ‘.

But I might add for other history buffs that Senator William E.
Borah of Idaho, during his 31 years on this committee from 1909
to 1940, witnessed 22 Supreme Court nominations, a record which
Senator Kennedy is now approaching. The Senator from Massachu-
setts, however, is a mere youngster next to our distinguished col-
league, the senior Senator from South Carolina, Strom Thurmond,
chairman of this committee for 6 years.

I was interested to learn from the Senate Historical Office that
Senator Thurmond’s service on the committee began after that of
Senator Kennedy, on January 16, 1967. Thus, Senator Thurmond
has not sat on the committee for as many Supreme Court nomina-
tions as Senator Kennedy. He missed the Abe Fortas nomination
in committee in 1965, although, as we all know, he was on the com-
mittee for Justice Fortas’ unsuccessful nomination to be Chief Jus-
tice.

But Senator Thurmond has been a Member of the Senate longer
than any other current Member. He has witnessed 25 nominations
as a Senator, beginning with President Eisenhower’s nomination of
John M. Harlan in January 1955. No other current Member of the
Senate has been here for as many Supreme Court nominations,
Through nine Presidents, all but one of whom, Jimmy Carter, sent
nominees to the Senate, and as Supreme Court nominees and Su-
Ereme Court Justices have come and gone, Senator Thurmond has

een at his post.

Amazingly, I discovered that Senator Thurmond does not hold
the Senate record—not yet, anyway. Senator Carl Hayden of Ari-
zona, during his 42 years of Senate service, witnessed 28 Supreme
Court nominations. Does anyone doubt that that record one day
will fall to South Carolina?

Earlier this year, I observed that my friend from South Carolina
is a Benator’s Senator, a tenacious advocate for the people of his
State, the best interests of our country, and the principles he be-
lieves in.

Now, let me mention something more. Senator Thurmond has
served as an inspiration to generations of young people, not just
South Carclinians, not just southerners, but young people all over
the Nation. These Americans have been spurred to participate in
the g)olitica] life of their communities, their States, and their coun-
try by the example of Senator Thurmond’s devotion to limited gov-
ernment, free enterprise, a strong national defense, and his deep,
selfless love of country. Some of those he has inspired sit behind
me. Others he has inspired, like myself, sit on this committee as
his colleague, a privilege for which I am very grateful.

I thought both of our colleagues deserve some small recognition
for their service, and I want to thank Richard A. Baker, the Sen-
ate’s Historian, and Joanne McCormick Quatannens of his office for
their timely help in compiling the details of the service of our two
colleagues. And I want to thank my colleagues for this courtesy so
I could make these remarks and pay tribute to these two colleagues
here today.

Thank you, Mr. Chairman.
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The CHAIRMAN, I want to thank you, Senator. You have just
solved a mystery for me. I wondered why Senator Thurmond spent
so much time on the floor talking about Abe Fortas. Now I know.
He wasn’t on the committee. He didn’t have a chance to speak in
the committee.

Now, we are going to go slightly out of order here, and the distin-
guished chairman of the Finance Committee has the unenviable job
of being the Chair of a conference committee that is just putting
together the national budget and reconciliation. He is to convene
that conference at 11. His distinguished colleague, Senator
D’Amato, representing—I am going to figure out the New York con-
nection here in a moment—is also here. So we are going to go with
the three introducers now, and then return to Senators Kennedy
and Thurmond and work our way through the committee.

Senator Moynihan, welcome. It is a pleasure to have you here.
The floor is yours.

STATEMENT OF HON. DANIEL PATRICK MOYNIHAN, A U.S.
SENATOR FROM THE STATE OF NEW YORK

Senator MOYNIHAN. Thank you. Mr. Chairman, Senator Hatch,
Senator Specter, I am privileged to introduce and t¢ recommend
without reservation Judge Ruth Bader Ginsburg, who is especially
qualified to be the 107th Justice of the Supreme Court of the Unit-
ed States.

Judge Ginsburg is perhaps best known as the lawyer and litiga-
tor who raised the issue of equal rights for women to the level of
constitutional principle. She has also distinguished herself in a
wide range of legal studies and for the last 13 years has been one
of our Nation’s most respected jurists on the U.5. Court of Appeals
for the District of Columbia Circuit.

I must tell you that Senator D’Amato and I take special pride in
her nomination. She was born and raised in Brooklyn. The day
after her nomination, the front page of the New York Daily News
exclaimed: “A Judge Grows in Brooklyn.”

She attended Cornell where she was elected to Phi Beta Kappa,
later Columbia Law School where she was tied for top of her class.
Indeed, she actually attended two law schools, beginning at Har-
vard and finishing at Columbia so that she could be with her hus-
band, Martin, who had returned from Cambridge to begin the prac-
tice of law in New York. Never before Ruth Bader Ginsburg had
anyone been a member of both the Harvard and Columbia Law Re-
views.

With such a record, you would think it not surprising that she
should be recommended to serve as law clerk to Supreme Court
Justice Felix Frankfurter. Neither is it surprising that at that
time, a time she has changed, Justice Frankfurter thought it would
be inappropriate to have a woman clerk.

She clerked for Judge Edmund Palmieri, and then entered the
Columbia Law School project on international procedures. She
taught at Rutgers Law School, then Columbia, becoming one of the
first tenured woman professors in the country, and then became
the moving force behind the women’s rights project of the American
Civil Liberties Union, the prime architect of the fight te invalidate
discriminatory laws against individuals on the basis of gender.
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Her imprint can be found on virtually every gender case which
reached the Supreme Court in the 1970's. She herself argued six
of the cases before the Court and won five of them. The specifics
are well known to members of this honorable committee and will
no doubt be discussed in detail. But I would call attention, sir, sim-
ply to remarks of Erwin N. Griswold, the former Solicitor General
of the United States and dean of the Harvard Law School at the
time Judge Ginsburg was there. He spoke at a special session of
the Supreme Court commemorating the 50th anniversary of the
opening of their new building, as it then was.

Dean Griswold spoke of the work of attorneys who had appeared
before the Court on behalf of special interest groups, as he termed
it, and he said this:

I think, for example, of the work done in the early days of the NAACP which was
represented here by one of the ooun!;g’s great lawyers, Charles Hamilton Houston,
work which was carried on later with great ability by Thurgood Marshall. And 1
may mention the work done by lawyers representing groups interested in the rights
of women of whom Ruth Bader Ginsburg was an outstanding example.

1t is in that context, Mr. Chairman, that the American Bar Asso-
ciation has given her its highest rating, and she has my most sin-
cere and proud recommendation to this committee.

Thank you, sir.

The CHAIRMAN. Thank you very much, Mr. Chairman.

Senator I’ Amato.

STATEMENT OF HON. ALFONSE M. PAMATO, A U.S, SENATOR
FROM THE STATE OF NEW YORK

Senator D’AMATO. Mr. Chairman, in the interest of time, let me
second the magnificent introduction that the distinguished senior
Senator, my colleague Senator Moynihan, has made on behalf of
Judge Ginsburg. Let me say that I take very special pride in the
fact that the judge grew and flourished in Brooklyn, my home
town.

Let me also add to this committee that there is no doubt that she
has distinguished herself as teacher, lawyer, judge, and parent,
with her magnificent and wonderful family here today.

While we may not agree with all of the learned jugge’s decisions,
no one can question her honesty, her integrity, her commitment to
the process of law, and I commend her for your approval and ask
that there be an extension for my written remarks to be included
as if read and submitted in their entirety.

The CHAIRMAN. Without objection. I thank you very much, Sen-
ator.

[The prepared statement of Senator D’Amato follows:]

PREPARED STATEMENT OF SENATOR ALFONSE M. I’AMATO

Mr. Chairman, I am pleased to be here this momingbto join with my colleague,
Senator Moynihan, to introduece Judge Ruth Bader Ginsburg to this Committee and
to our nation. As most of you know, Judge Ginsburg comes to us from the rough
and tumble streets of Brooklyn, although her public demeanor would not suggest
such a background. However, | wouldn’t let her temperament fool you, for [ know
of no one from Brooklyn who did not know how to stand up for themselves and
make their point known.

As I stated, Judge Ginsburg was born and raised in Brooklyn during the depres-
sion and World War II. Determined to succeed, Judge Ginsburg graduated from Cor-
nell and entered Harvard Law at a time when it was not popular for young women
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to enter law school. Eventually transferring to and ﬁaduating from Columbia Law
School, she had a difficult time breaking the “old boy” network that excluded so
many other fine law graduates. In true Brooklyn form, though, this did not dissuade
her, and through perseverance, she obtained a clerkship with U.S. District Judge
Edmund Palmieri.

After her clerkship, Judge Ginsburg went on to teach law at Rutgers University,
where, during her nine years, she rose to become a full professor. She moved on to
Columbia University Law School where she taught another nine years. During those
years as a professor, Judge Ginsburg was quite successful before the bench ara:)jng
numerous cases, including winning five of six decisions before the Supreme Court
rega.rdin% sex discrimination. Based on her intellect and ability, she was appointed
to the U.S. Court of Appeals for the District of Columbia in 1980.

Since her appointment to the federal bench, Judge Ginsburg has written hundreds
of decisions. While I may not agree with her on some of her opinions, 1 have found
Judge Ginshurg to be honest to a fault, with the utmost in integrity, a keen mind,
and a true belief in the law.

No Senator will agree with the opinions of a Supreme Court Justice 100 percent
of the time. I know that I will not agree with Judge Ginsburg’s decisions all of the
time. However, I do know that hers will be the kind of decisions that will be under-
taken with deliberate care and that even if I disagree with her, I will be confident
that her opinion will not be the result of a rash or ill-thought decision making proc-
ess,

Mr. Chajrman, 1 am pleased, also, to welcome Judge Ginsburg’s family—her hus-
band Martin Ginsburg, a Professor of tax law at Georgetown University and a part-
ner in the Washingion office of Fried, Frank, Harris, and Shriver; her daughter
Jane, a law Professor at Columbia University; her son James, a law student at the
LlT]l}ligersity of Chicago and a producer of classical recordings, and her lovely grand-
children.

Agasin, it is my pleasure to introduce Judge Ruth Bader Ginsburg at her confirma-
tion hearings to be an Associate Justice to the United States Supreme Court.

The CHAIRMAN. Now we will hear from Delegate Eleanor Holmes
Norton. We welcome you to the other body, and thank you for com-
ing over.

STATEMENT OF HON. ELEANOR HOLMES NORTON, A
DELEGATE IN CONGRESS FROM THE DISTRICT OF COLUMBIA

Ms. NORTON. Thank you, Mr. Chairman.

Mr. Chairman, it is my great pleasure to introduce and rec-
ommend Judge Ruth Bader Ginsburg to you. Now a resident of my
district here in Washington, DC, Judge Ginsburg was born in
Brooklyn. Breoklyn natives, of course, have often spread to far cor-
ners, like the overseas Chinese, sharing the riches of that borough
with places like Washington which thrive on such exports.

Judge Ginsburg’s service on our U.S. Court of Appeals has been
unusually distinguished, a virtually foregone conclusion for any
who knew her before her appointment in 1980. I have known Ruth
Ginsburg for two decades. As a law professor, civil rights and civil
liberties lawyer, she was the chief navigator in the journey that
took women, after more than 100 years, into the safe harbor of the
U.S. Constitution.

When Ruth Ginsburg founded the ACLU women’s rights project,
today’s axiom that the 14th amendment applies to women was not
axiomatic at all. As one of Judge Ginsburg’s former students has
said, “People forget how things were.”

Judge Ginsburg has spent her life making things how they ought
to be. Using her gifted mind, honed by indefatigably hard work, she
has used the law, always carefully, always efensiblg, for all of
those left at the margins, for want of a lawyer or a judge with the
brilliance and commitment to pull them mainstream.
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As a lawyer, she was an activist intellectual who brought grace
to both roles. As a judge, Ruth Ginshurg has not only resolved hard
cases, she has contributed to legal theory and made collegiality
among judges and its effect on the law a new and fascinating sub-
ject o s;crutinly;;a

Those who have expected great things of Ruth Ginsburg have al-
ways gotten what they balr.ﬁa.ined for. Count on Justice Ginsburg
to keep that unbroken record.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very, very much.

I know all of you have other duties, and we appreciate your being
here. Thank you for your input. And, Pat, I am delighted that you
had the opportunity to introduce a woman who saves my daughter
Ashley from having to be the second woman nominee to the Su-
preme Court. Th you.

Now we will return to semiregular order, which is that Senator
Kennedy would go next. But our distinguished colleague and rank-
ing member of the Armed Services Committee has to attend a hear-
ing at 11, and Senator Kennedy has graciously suggested that he
g0 next.

OPENING STATEMENT OF SENATOR THURMOND

Senator THURMOND. Thank you, Mr. Chairman. I wish to thank
Senator Kennedy for letting me go at this time.

I want to express my appreciation to Senator Hatch for his kind
words. He is a great Senator and a great man, and I appreciate
what you had to say.

We all welcome genator Specter back, a great Senator and a true
patriot of this country. So glad to see you in good health now.

Now, Mr. Chairman, today the Senate begins consideration of the
nomination of Judge Ruth Bader Ginsburg to be an Associate Jus-
tice of the U.S. Supreme Court. If confirmed, Judge Ginsburg will
be the 107th person to serve as a Justice, continuing the long tradi-
tion of distinguished jurisprudence which began with Justice John
Rutledgtla of South Carolina, who was appointed on September 26,
1789. Although I was not privileged to be in the Senate at that
time—{Laughter.]

Lest anyone have doubts—Judge Ginshurg’s will be the 25th Su-
preme Court nomination I have reviewed during my nearly 39
years in the Senate.

Since its first session in the Royal Exchange Building in New
York City in 1790, the Supreme Court has been an indispensable
part of our Government, securing individual rights and interpreting
the laws of this Nation. Occasionally, however, the Federal courts
have gone beyond their constitutional mandate and used their judi-
cial authority to legislate from the bench. I believe that the Hamil-
tonian vision of the judiciary is a correct one: Judgment, not will,
is to be exercised by the judicial branch.

Mr. Chairman, we have a very serious responsibility here. Article
IT of the Constitution confers upon the Senate the duty of giving
“advice and consent” to the President’s appointment of Supreme
Court Justices. The detailed review of jutﬁgial nominations has
been assigned by the Senate to the Judiciary Committee. To a
great extent, our colleagues who are not on this committee depend
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upon our work to make their own decisions on a nominee’s quali-
fications to sit on the most important and prestigious court in
America. These hearings also give the public an opportunity to see
the process at work.

Justices occupy a position of immense power and are tenured for
life. Furthermore, Justices and other Federal judges are not ac-
countable to the public through the ballot box. It is, therefore, im-
perative that the Senate exercise its role in the confirmation proc-
ess with great care, ensuring that the nominee possesses the nec-
essary qualifications to fill this immensely important role.

Over the years, I have determined the special qualifications I be-
lieve an individual must possess to serve on the Supreme Court,
and they are as follows:

First, unquestioned integrity. A nominee must be honest, abso-
lutely incorruptible, and completely fair.

Second, courage. A nominee must possess the courage to decide
tough cases according to the law and the Constitution.

Third, compassion. While a nominee must be firm in his or her
decisions, they should show mercy when appropriate.

Fourth, professional competence. The nominee must have the
ability to master the complexity of the law.

Fifth, proper judicial temperament. The nominee must have the
self-discipline to base decisions on logic, not emotion, and to have
respect for lawyers, litifants, and court personnel.

Sixth, an understanding of the majesty of our system of govern-
ment. The nominee must understand that only Congress makes the
laws, that the Constitution is changed only by amendment, and
that all powers not specifically delegated to the Federal Govern-
ment are reserved to the States.

These are the essential qualities which determine the fitness of
an individual to serve on the Court, and it appears to me that
Judge Ginsburg possesses them. She has had a distinguished scho-
lastic and legal career and established a reputation as a person
wl:lo thinks twice before acting—an especially valuable quality in a
judge.

After 13 years on the D.C. Circuit Court, Judge Ginsburg has
written hundreds of opinions, authored numerous articles, and de-
livered many speeches. I am not in agreement with her on eve
issue. However, I respect her intelligence and ability, and I loo
forward to discussing her approach to constitutional issues and re-
viewing her development on the D.C. Circuit Court.

Mr. Chairman, as we begin this hearing, I am reminded of the
thoughts conveyed by President Washington to Chief Justice John
Jay and the Associate Justices during the first term of the Su-
preme Court. His comments on the judicial branch remain as in-
sightful and compelling today as when they were first delivered. He
stated, and I quote:

I have always been persuaded that the stability and success of the National Gov-
ernment, and consequently the happiness of the people of the United States, would
depend in a considerable degree on the interpretation and execution of its laws. In
my opinion, therefore, it is important that the judiciary system should not only be
independent in its operations, but as perfect as possible in 1ts formation.

Mr. Chairman, I believe this hearing is a continuation of engoing
efforts to create a judiciary which is as perfect as possible. As we
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pursue this worthy goal, it is incumbent upon the Senate to closely
review Judge Ginsburg’s qualifications to serve on the highest
court in the land.

Judge Ginsburg, we welcome you here today and look forward to
your testimony,

Thank you, Mr. Chairman.

[The prepared statement of Senator Thurmond follows:]

PREPARED STATEMENT OF SENATOR THURMOND

Mr. President, today, the Senate begins consideration of the nomination of Judge
Ruth Bader Ginsbu.l} to be an Associated Justice of the United States Supreme
Court. If confirmed, Judge Ginsburg will be the 107th person to serve as a Justice;
continuing the long tradition of distinguished jurisprudence which be%z:en with Jus-
tice John Rutledge of South Carolina, who was appointed on September 26, 1789.
Although I was not grivi.!eged to be in the Senate at that time—lest anyone have
doubts'~—Judge Ginsburg’s nomination will be the 25th Supreme Court nomination
I have reviewed during my nearly 39 years in the Senate.

Since its first session in the Royal ExchanFe Building in New York City in 1970,
the Supreme Court has been an indispensable part of our government, securing in-
dividual rights and interpreting the laws of this Nation. Occasionally, however, the
Federal courts have gone beyond their constitutional mandate, and used their judi-
cial authority to legislate from the bench. I believe that the Hamiltonian vision of
fl;he julclliciary is the correct one: judgement, not will, is to be exercised by the judicial

raticn.

Mr. Chairman, we have a very serious responsibility here. Article II of the Con-
stitution confers upon the Senate the duty of giving “advice and consent” to the
president’s appointment of Supreme Court Justices. The detailed review of judicial
nominations has been assigned by the Senate to the Judiciary Committee. To a
great extent, our colleagues who are not on this Committee depend upon our work
to make their own decisions on a nominee’s cl;laliﬁcations to sit on the most impor-
tant and prestigious court in America. These hearings also give the public an oppor-
tunity to see the process at work.

Justices eccupy a position of immense power, and are tenured for life. Further-
more, justices and other federal judges are not accountable to the public through
the ballot box. It is therefore imperative that the Senate exercise its role in the con-
firrnation process with great care, ensuring that the nominee possesses the nec-
esgsary qualifications to fill this immensely important role.

Over the years, I have determined the special qualifications I believe an individ-
ual must possess to serve on the Supreme Court. They are as follows;

First, unquestioned integrity. A nominee must be honest, absolutely incorruptible,
and completely fair.

Second, courage. A nominee must possess the courage to decide tough cases ac-
cording to the iaw and the Constitution.

Third, compassion. While a nominee must be firm in his or her decisions, they
should show mercy when appropriate.

fftg-)nmith’ professional competence. The nominee must have mastered the complexity
of the law.

Fifth, proper judicial temperament. The nominee must have the self-discipline to
base decisions ¢n legic, not emotion, and to have respect for lawyers, litigants and
court personnel.

Sixth, an understanding of the role of the Court. The nominee must understand
that only Congress makes the laws, that the Constitution is changed only by amend-
ment, and that all powers not specifically delegated to the Federal government are
reserved to the States.

These are the essential qualities which determine the fitness of an individual to
gerve on the court, and it agfea.rs to me that Judge Ginsburg possesses them. She
has had a distinguished legal career, and established a reputation as a person who
thinks twice before actingD—an especially valuable quality in a judge.

After 13 years on the D.C. Circuit Court, Judge Ginsburg has written hundreds
of opinions, authored numerous articles and delivered many speeches. I am not in
agreement with her on every issue. However, I respect her intelligence and ability,
and I look forward to discussing her approach to constitutional issues and reviewing
her development on the D.C. Circuit Court.

Mr. Chairman, as we begin this hearing, I am reminded of the thoughts conveyed
by President Washington to Chief Justice John Jay and the Associate Justices dur-
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ing the first term of the Supreme Court. His comments on the judicial branch re-
ntliain &13] insightful and compelling today as when they were first delivered. He stat-
ed and I quote:

“I have always been persuaded that the stability and success of the national gov-
ernment, and consequently the happiness of the people of the United States, would
depend in a considerable degree on the interpretation and execution of its laws. In
my opinion, therefore, it is important that the judici gystem should not only be
indepe)ndent. in its operations, but as perfect as possible mn its formation.” (End of
quote.

Mr. Chairman, 1 believe this hearing is a continuation of ongoing efforts to create
a judiciary which is as perfect as possible., As we pursue this worthy goal, it is in-
cumbent upon the Senate to closely review Judge Ginsburg’s qualifications to serve
on the highest court in the land.

Judge insbu%, we welcome you here today, and look forward to your testimony.
Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator.

OPENING STATEMENT OF SENATOR KENNEDY

Senator KENNEDY. Thank you very much, Mr. Chairman.

I want to extend my appreciation for the kind words of my good
friend from Utah, and it is a pleasure to serve on this committee
with “Tyrannosaurus” Hatch. [Laughter.]

I join in congratulating Judge Ginsburg on her nomination, and
in welcoming her before this committee.

Nominations to the Supreme Court are among the most impor-
tant decisions that any President makes, and the confirmation
process is one of Congress’ most important responsibilities.

The Supreme Court is the guardian of our most basic constitu-
tional rights and liberties. The Justices of the Supreme Court have
the last word on the meaning of the Constitution; and they are
called upon to decide many of the most important and difficult
gquestions of our time:

May a State consider the race of its citizens in drawing legisla-
tive districts? May a State impose a greater punishment for a
crime because the criminal is motivated by racial or religious big-
otry? What is the Eroper boundary between church and state when
government furnishes aid to students in religious schools?

These are just a few of the questions that the Justices of the Su-
preme Court decided in the past term. The rules announced by the
Court in its decisions affect the daily lives of all Americans.

Senators must satisfy themselves that a Supreme Court nominee
has the outstanding ability, unquestionable character, and fair and
balanced temperament to decide the important and difficult cases
that come before the Court. And, no less important, Senators must
determine whether a nominee to the Supreme Court possesses a
deep understanding and commitment to the fundamental values of
liberty, fairness, and equality enshrined in the Constitution.

QOur constitutional freedoms are the historic legacy of every
American. The Members of the Senate have an obligation to ensure
that those freedoms are entrusted to women and men on the Su-
preme Court who will preserve their meaning for future genera-
tions.

Based on her pathbreaking work as a law professor and a legal
advocate for the rights of women, and based on her distinguished
career as a Federal appeals court judge, it appears that Judge
Ginsburg easily meets these high standards. Her creative strate-
gies to win legal recognition of the right of women to equal protec-
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tion of the laws have earned her the admiration and respect of
every American committed to ending discrimination in our Nation,
Her impressive and scholarly work on the Federal appeals court
here in Washington has earned her a reputation as one of the very
best judges in the United States today.

The members of this committee, nonetheless, have a constitu-
tional responsibility to carefully examine Judge Ginsburg’s opinions
and articles and to ask her about her legal philosophy and ap-
proach to the Constitution, to assure ourselves that she deserves
the high honor of joining the Nation’s highest court.

I commend President Clinton for this excellent nomination, and
I look forward to Judge Ginsburg’s testimony.

The CHAIRMAN. Because we went out of order at the outset, the
next speaker will be Senator Metzenbaum.

OPENING STATEMENT OF SENATOR METZENBAUM

Senator METZENBAUM, Thank you, Mr. Chairman.

Judge Ginsburg, congratulations on your nomination and wel-
come to these hearings.

It has been a long time since a Democratic President has made
a Supreme Court nomination. Justice White’s resignation means
that all of the remaining Justices were nominated by Republican
Presidents.

This day is welcome, for many reasons. For 12 years, Supreme
Court nominees have been sent to this committee in the hope of
promoting a political and social agenda directly from the planks of
the Republican Party platform. A core element of that agenda was
the reversal of Supreme Court decisions in the areas of abortion,
civil rights, individual liberties, and the first amendment. Unfortu-
nately, their efforts have met with considerable success.

As a result, the Supreme Court today is plagued by a vision of
the Constitution whicg is cramped and narrow. The current Court
lacks either the will or the commitment to make the promises and
principles of our Constitution a reality for all Americans.

This Nation faces difficult—and sometimes divisive—social prob-
lems. We need leadership that is inclusive and tolerant. And we
need a Supreme Court that is a source of inspiration and moral
leadership. Only then will individual liberty, equal justice, and fun-
damental fairness be a reality for everyday Americans, as we pre-
pare to turn to the 21st century.

President Clinton took onerlyarge step in that direction by nomi-
nating Ruth Bader Ginsburg. No one can seriously claim that the
President selected Judge Ginsburg to carry out a political agenda.
The President found in Judge Ginsburg the nominee he was
searching for, a person of enormous talent and integrity, a gener-
ous character, and an unyielding fidelity to the Constitution and
the rule of law in the service of society.

Judge Ginsburg’s record as a litigator is the envy of lawyers
throughout the country. She spent the bulk of her career as a law-
yer working to secure equal rights for women. She succeeded, due
to her comprehensive knowledge of the law and her keen under-
standing olP what would persuade the male members of the Su-
preme Court.
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She developed a brilliant litigation strategy, which included at
times using men as plaintiffs in gender discrimination suits. This
tactic helped the then all-male Supreme Court see that discrimina-
tion based on gender was incompatible with the great constitu-
tional principle of equal protection under the law.

She showed courage and determination, when opportunities were
closed to her due to discrimination against women. She didn’t just
get angry and resentful. She fought to change the law for the bene-
it of all women and men.

With such an outstanding career as a lawyer, it is no surprise
that President Carter selected her for the Federal Bench. Her ten-
ure on the Circuit Court of Appeals for the District of Columbia
has distinguished her as one of the country’s finest judges. As
President Clinton said in introducing her to the Nation, she is “pro-
gressive in outlook, wise in judgment, balanced and fair in her
opinions,”

Judge Ginsburg’s record is exemplary, and I am frank to say that
I expected nothing less in a nomination by President Clinton. But
there is still more that I want to know.

As an advocate, Ruth Bader Ginsburg pushed the Court to land-
mark decisions on behalf of women’s rights. While she fought for
women one case at a time, she had a goal, a vision of a Constitu-
tion that protected women against discrimination.

While a circuit court of appeals judge, her duty has been to faith-
fully apply the law as interpreted by the Supreme Court. But, if
confirmed as the next Supreme Court Justice, she would have the
opportunity to shape the law, rather than merely apply it. I want
to know whether Judge Ginsburg will embrace this opportunity to
shape the law to make the enduring principles of our Constitution
a reality for all Americans, no matter how rich or poor, no matter
Evhat race or religion, no matter how unpopular their cause might

e.

As an appeals court judge, Judge Ginsburg is well known for her
preference for measured or incremental movement in the law. She
speaks of permitting constitutional doctrine, especially in con-
troversial areas, to emerge from a dialog between the courts, other
branches of government, and the people. I am concerned she will
always take a similar approach on the Supreme Court, and I will
make it no secret that I hope she will not.

When Judge Ginsburg speaks of a dialog, she apparently envi-
sions a concept of gradualism in applying the Constitution’s provi-
sions. That causes me concern, because any delay in enunciating or
protecting constitutional rights is justice denied.

There are times and there are issues when the Supreme Court
must show leadership. History demonstrates that it is sometimes
the Court, rather than Congress or the President, which must have
the will and the vision to define the Constitution’s promises of lib-
erty and justice, even when it is unpopular to do so. I expect to in-
quire in this area, to know whether Judge Ginsburg will lead the
Court at such times.

Judicial leadership in addressing the great social and political
problems of our day can be controversial. Judge Ginsburg will prob-
ably hear much about judicial activism and judge-made laws from
my colleagues during these hearings. I suspect they will warn her
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against judicial activism, notwithstanding the considerable conserv-
ative judicial activism we have seen from the current Supreme
Court.

But we must rise above this wornout debate to recognize that
leadership in applying the cherished principles of our Constitution
is not judicial activism. It is leadership we need from Judge Gins-
burg on the Supreme Court.

{‘%e role of the Supreme Court in preserving and promoting indi-
vidual liberty, equal opportunity, and social justice must be re-
stored. Judge Ginsburg, your career as an advocate suggests that
you have the intelligence, determination, and courage to begin the
work that needs to be done. Your career as an appeals court judge
suggests that you have the temperament and judicial skills to
begin that restoration. My only question for you during these hear-
ings relates to how you will meet that challenge.

Thank you, Mr. Chairman.

[The prepared statement of Senator Metzenbaum follows:]

PREPARED STATEMENT OF SENATOR METZENBAUM
Judge Ginsburg, congratulations on your nomination and welcome to these hear-

ings.

?t has been a long time since 2 Democratic President has made a Supreme Court
nomination. Justice White’s resignation means that all of the remaining Justices
were nominated by Republican Presidents. So, I am relieved and pleased that Presi-
dent Clinton has made this nomination.

This day is welcome for another reason. For twelve years, Supreme Court nomi-
nees have been sent to this committee in the hope of promoting a political and social
agenda directly from the planks of the Republican Party platform. A core element
of that agenda was the reversal of Supreme Court decisions in the areas of abortion,
civil rights, individual liberties, and the first amendment. Unfortunately, their ef-
forts have met with considerable success.

As a result, the Sﬁﬂareme Court today is plagued by a vision of the Constitution
which is ¢ramped and narrow. The current Court lacks either the will or the com-
mitment to make the promises and principles of our Constitution a reality for all
Americans.

This Nation faces difficult—and sometimes divisive—social problems. We need
leadership that is inclusive and tolerant. And we need a Supreme Court that is a
source of ins;g-inration and moral leadership. Only then will individual liberty, equal
justice, and fundamental fairness be a reality for everyday Americans as we prepare
to turn to the twenty-first century.

President Clinton took one large step in that direction by nominating Ruth Bader
Ginsburg. No one can seriously claim that the President selected Jugge Ginsburg
to carry out a political agenda. The President found in Judge Ginsburg the nominee
he was searching for—a person of enormous talent, integrity, a generous character,
and an unyielding fidelity to the Constitution and the rule of law in the service of
society.

Judﬁe Ginsburg’s record as a litigator is the envy of lawyers throughout the coun-
try. S8he spent the bulk of her career as a lawyer working to secure equal rights
for women. She succeeded due to her comprehensive knowledge of the law and her
keen understanding of what would persuade the members of the Supreme Court.

She developed a brilliant litigation stra , which included at times using men
as plaintiffs in gender discrimination suits. This tactic helped the then, all-male Su-
preme Court see that discrimination based on gender was incompatible with the
great constitutional princijyle of equal protection under the law.

She showed courage and determination when opportunities were closed to her due

discrimination against women. She didn’t just get angry and resentful, she fought
to change the law for the benefit of all women, and men.

With such an outstanding career as a lawyer, it is no surprise that President
Carter selected her for the Federal bench. Her tenure on the Circuit Court of Ap-
peals for the District of Columbia has distinguished her as one of the country’s fin-
est judges. As President Clinton said in introducing her to the Nation: She is “pro-
gressive in cutlook, wise in judgment, balanced and fair in her opinions.”
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Judge Ginsburg's record is exemglary; and I am frank to say that I expected noth-
ito less in a nomination by President Clinton. But there is still more that I want

now.

As an advocate, Ruth Bader Ginsburg pushed the Court to landmark decisions on
behalf of women’s rights. While she fought for women one case at a time, she had
a goal—a vision—of a Constitution that protected women against discrimination.

While a circuit court of appeals judge, her duty has been to faithfully apply the
law as interpreted by the Supreme Court. But, if confirmed as the next gupreme
Court Justice, she would have the opgortunity to shape the law rather than merely
apply it. I want to know whether Judge Ginsbu wmfle embrace this opportunity te

ape the law to make the enduring principles of our Constitution a reality for all
Americans—no matter how rich or poor, no matter what race or religion, no matter
how unpopular their cause might be,

As an appeals court judge, Judge Ginsb is well known for her preference for
“meas "—or incremental—movement in the law. She speaks of permitting con-
stitutional doctrine, especially in controversial areas, to emerge from a dialogue be-
tween the courts, other branches of government, and the people. I am concerned she
will always take a similar approach on the Supreme Court; and I will make it ne
secret that I hope she will not.

When Judge Ginsburg speaks of a dialogue, she apparently envisions a concept
of gradualism in applying the Constitution’s provisions, That causes me concern be-
cause any delay in enunciating or protecting constitutional rights is justice denied.

There are times and there are issues when the Supreme Court must show leader-
ship. History demonstrates that it is sometimes the Court—rather than Congress
or the President—which must have the will and the vision to define the Constitu-
tion’s promises of liberty and justice, even when it is unpopular to do so. I want
to know whether Judge Ginsburg will lead the Court at such times.

Judicial leadership in addressing the great social and political problems of our day
can be controversial. Judge Ginsburg will probably hear much about judicial activ-
ism and judge-made laws from my colleagues during these hearings. I suspect they

ill warn her against judicial activism, notwithstanding the considerable conserv-
ative judicial activism we have seen from the current Supreme Court.

But, we must rise above this worn-out debate to recognize that leadership in ap-
plying the cherished grinciples of our Constitution is not judicial activism. It is lead-
ership we need from Judge Ginsburg on the Supreme Court.

The role of the Supreme Court in preserving and promoting individual liberty,
equal opportunity, and social justice must be restored. Judge Ginsburg, your career
as an advocate suggests that you have the intelligence, determination, and courage
to begin the work that needs to be done. Your career as an aggeals court judge sug-
gests that you have the temperament and judicial skills to begin that restoration.
%\ly only question for you during these hearings is whether you will meet that chal-
enge.

The CHAIRMAN. Thank you very much.
Senator Simpson.

OPENING STATEMENT OF SENATOR SIMPSON

Senator SIMPSON. Mr. Chairman, in the past, following Howard
has always gotten me pretty well primed up, but not this time, ex-
cept for a few rambling remarks there about Republican Presidents
and a Democratic President, too, he is right on track.

I appreciate your leadership, Mr. Chairman. You have always
been very fair and open, serious and practical with us.

Welcome back to Arlen, a wonderful legislator and friend and a
real contributor to this committee.

Good morning, Judge Ginsburg.

In going through many of the things that you have written, 1
noted an article in the Illinois Law Review where you said, in car-
rying out its duty to consider the President’s nominees to the Su-
preme Court, we have a “weighty responsibility to consider what
will serve the national interest.” We indeed do, and we will attempt
to carry that out responsibly and with a serious intent of a knowl-
edge of our responsibility by considering, among other things, your
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judicial philosophy, how you will think and reason, as you con-
template the pressing legal issues of the day, questions of the day,
and we must do that without compromiging your judicial independ-
ence.

There are, of course, other important considerations and quali-
fications for a nominee to the Supreme Court. A nominee’s rec-
titude and deportment are critical considerations. We must be cer-
tain that the nominee has the education, the experience, and the
temperament to serve in the highest office in our profession.

I am certainly pleased to say here the record is remarkably clear.
Indeed, in these areas you may well be overqualified. That is a se-
rious defect in this community, Think of the ones you know who
are.

As one who loves Gilbert and Sullivan, you would compose your
own lyrics to the tune of “I've got a little list of society offenders
who never would be missed,” and you remember the rest of that.

But the record here is not 30 obvious or apparent on your judicial
philosophy. So, indeed, as Senator Metzengaum has saicf, what
about judicial activism? That will be asked. Some of your writings
seem to imply that it is justified at times, perhaps even forced upon
the courts E{Ioongressional inaction, I have seen that problem. It
is very real. No wonder courts enter the fray.

When considering constitutional issues, how persuasive do you
find the intent of those who drafted the document. You said some
things about that. Your colleagues have or your colleagues-to-be
have. What will you do when their intent is unclear or, even more
appropriately, more unknowable?

these hearings, we will try to learn what approach you might
take in deciding the critical questions of our day, and yet only you
will know the extent and substance of response to those questions.
Historical perspective here being an example, the more questions,
the less answers will get you home.

So for me, your competence and temperament are beyond ques-
tion and we lock forward to learning more about your thinking and
reasoning, as you would wish to share it in whatever depth, and
we will know then whether this appointment will serve the na-
tional interest, a very broad and remarkable phrase, but I think,
indeed, from what I know, that your appointment would indeed
serve that interest.

I thank you very much, Mr. Chairman,

The CHAIRMAN. Thank you,

I might note it is remarkable that 7 years ago the hearing we
had here was somewhat more controversial, and I made a speech
that mentioned the “p” word, philosophy, that we should examine
the philosophy, and most editorial writers of the Nation said that
was not appropriate. At least we have crossed that hurdle. No one
is arguing that any more.

Senator DeConcini.

OPENING STATEMENT OF SENATOR DeCONCINI

Senator DECONCINI. Thank you, Mr. Chairman.
Let me join in the praise of you and the ranking member in con-
ducting these hearings and the members of this committee for pro-
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ceeding. I think it is very important that we process this nomina-
tion as soon as we can.

Judge Ginsburg, I join the accolades here in your nomination and
those to President Clinton in sending your name here. Twelve
years ago, I helped usher a good friend of mine through the same
process which you are now experiencing. Her nomination was his-
toric at that time. If confirmed, you will join my friend as the sec-
ond woman ever to serve on the Court.

Like Justice O’Connor, despite your outstanding academic
achievements, your ability to fin emp{oyment after law school was
deterred by your gender. You are an individual who has suffered
firsthand the effects of discrimination.

I think that is most fitting for people who are going to interpret
the constitutional rights of individualfs who come before them and
will, like you, ultimately, I predict, serve on the Supreme Court.

You overcame this rude beginning and proceeded to embark upon
a truly remarkable and accomplished professional career. You be-
came a nationally respected law professor. And during that time
and throughout your career, you have made a considerable con-
tribution to the written legal commmentary on this subject and oth-
ers.

Before coming to the bench, you dedicated your efforts to the
struggle for gender equality. In tﬁe 1970’s, you were instrumentally
involved in the landmark case that ultimately persuaded the Su-
preme Court to establish a greater scrutiny to laws that classify on
the basis of gender.

I thank you for that, Judge, for my two daughters, one a doctor
and one a lawyer, who have witnessed job giscrimination even
today. But their opportunities were enhanced by the fact that you
fought that battle early in life and earlier than they when they
came along,

For the %ast 13 years, you have served with distinction on what
is considered the second highest court in the land.

One comment that has been repeated often since the President
announced your nomination is that you defy the label of liberal or
conservative jurist. Indeed, one news account noted that during
your tenure, you had “often gone out of your way to mediate be-
tween the Court’s warring liberal and conservative factions.”

Throughout your judicial career, you have shown great respect
for the institutional integrity of the Court. Over the last few weeks,
I have had a chance to read many of g'our opinions. To me, they
demonstrate deference to precedent and embody judicial restraint.
I think that is fundamental and so important.

You have great understanding of the role of a middle-tier appel-
late court. And as you have written, with that role, a judge must
follow the guidance of the Supreme Court.

However, Judge Ginsburg, as a Supreme Court Justice, you will
not be constrained by a higher court’s interpretation. You will have
free rein to interpret our Constitution. And as you have commented
yourself, you wirl have “the last judicial word” on the “constitu-
tional questions of the day.”

Our constitutional system endows tremendous responsibility and
power to our Supreme Court Justices. Because of that power, I
strongly believe that nominees to that Court should be prepared to
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tell the committee and the American people how they intend to ap-
proach the Constitution and the Bill of Rights.

A few years back, you wrote a law review article that discussed
the Supreme Court’s confirmation process. You concluded by
quoting a law professor who described the Senate’s role in the proc-
ess “as second, but not secondary.”

The Senate’s constitutional obligation is to examine a nominee’s
competence, integrity, experience, and, yes, his or her philosophy.
For the Supreme Court is undeniably a policymaker.

Our Framers drafted the Constitution in broadly worded prin-
ciples that were intended to protect an evolving society. Constitu-
tional interpretation requires an exercise of discretionary judg-
ment. Thus, we must carefully choose the Constitution’s most im-
portant interpreters.

By no means are we here to secure assurances from you on cer-
tain cases. No one knows exactly how a case will come hefore you
in the future. But how you approach a constitutional issue and
what you consider in resolving that issue are all part of the judicial
philosophy and part of the questioning that you will undertake in
the next few days.

The process is not foolproof. In the past, we have had Supreme
Court nominees come before this committee and tell us they had
no agenda—and they did. We have had nominees come before this
committee and tell us that they did not have a fully developed judi-
cial philosophy—but they did. We have had nominees come before
the committee and evoke an image of moderation—but they were
not.

These past performances by nominees obviously concern this
Senator. Because I believe that the hearings are an integral part
of the confirmation process, honest answers matter greatly in this
process to this Senator.

Quite frankly, I do not expect this to be a problem with you,
Judge. I am confident that at the conclusion of these hearings, the
Senate and the American public will have a clear vision of your
constitutional philosophy.

Again, my congratulations, Judge, and also to President Clinton
for his outstanding nomination and taking the time and the process
in which he went through in choosing you to be the next Supreme
Court Justice.

I look forward to learning more about your judicial philosophy
gnd your thoughts regarding the Constitution in the next several

ays.

Thank you, Mr. Chairman.

[The prepared statement of Senator DeConcini follows:]

PREPARED STATEMENT OF SENATOR DECONCINI

1 am pleased to join my colleagues on the committee in welcoming you, Judge
Ginsbu.rF, to your confirmation hearings. Over 12 years ago, | helped usher a good
friend of mine through the same process, which you are now experiencing. Her nom-
ination was historic. If confirmed, you will join my friend as the second woman ever
to serve on the Court.

Like Justice O'Connor, despite your outstanding academic achievements, your
ability to find employment after law school was deterred by your gender. You are
an individual who has suffered first-hand the effects of discrimination.

But you overcame this rude beginning and proceeded to embark upon a truly re-
markable and accomplished professional career.
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You became a national respected law professor. And during that time and
throughout your career, you have made a considerable contribution to cur written
legal commentary.

Before coming to the bench, you dedicated your efforts to the struggle for gender
equality. In the 1970°s, you were instrumentally involved in the landmark cases that
ultimately persuaded the Supreme Court to establish a greater scrutiny to laws that
classify on the basis of gender.

For the last 13 years, you have served with distinction on what is considered the
second highest court in the land.

One comment that has been repeated often since the President announced your
nomination is that you defy the label of liberal or conservative jurist.

Indeed, one news account noted that during your tenure you had “often gone out
of LVO'I’.II‘] way to mediate between the court’s warring liberal and conservative fac-
tions.

Throughout your judicial career, you have shown great respect for the institu-
tional integrity of the Court. Over the last few weeks, I have had a chance to read
many of your opinions. To me, they demonstrate deference to precedent and embody
judicial restraint.

You have great understanding of the role of a middle-tier appellate court. And as
%ou have written, with that role, a judge must follow the guidance of the Supreme

ourt.

However, Judge Ginsburg, as a Supreme Court Justice you will not be constrained
by a higher court’s interpretation. You will have free rein to interpret our Constitu-
tion. And as you have commented yourself, you will have “the last judicial word”
on the “constitutional questions of the day.”

Our constitutional system endows tremendous responsibility and power to our Su-
preme Court Justices. Because of that power, I strongly believe that nominees to
that Court should be prepared to tell the committee—and the American people—
how they intend to approach the Constitution and the Bill of Rights.

SENATE ROLE

A few years back, you wrote a law review article that discussed the Supreme
Court confirmation process. You concluded by quoting a law professor who described
the Senate’s role in this process “as second but not secondary.”

The Senate’s constitutional obligation is to examine a nominee’s competence, in-
tegrity, experience, and yes—his or her judicial philosophy. For the Supreme Court
is undeniabley a policymaker. Our Framers drafted the Constitution in broadly-
worded principles that were intended to protect an evolving eociety. Constitutional
interpretation requires an exercise of discretionary judgment. Thus, we must care-
fully choose the Constitution’s most important interpreters.

By no means are we here to secure assurances from you on certain cases. No one
knows exactly how a case will come before you in the future. But how you approach
a constitutional issue and what you consider in resolving that issue are all part of
judieial philosophy. And this is all fair questioning.

This process is not foolproof,

In the past, we have had Supreme Court nominees come before this committee
and tell us they had no agenda—but did. We have had nominees come before this
committee and tell us they did not have a fully developed judicial philosophy—but
did. We have had nominees come before the committee and evoke an image of mod-
eration—but where not.

These past performances by nominees obviously concern this Senator. Because I
believe that the hearings are an integral part of the confirmation process, honest
answers matter greatly in this process.

Quite frankly, I do not expect this to be a problem with you in the least bit. I
am confident that at the conclusion of these hearings, the Senate and the American
public will have a clear vision of your constitutional philozsophy.

In closing, I join my colleagues in extending a warm welcome to you, Judge Gins-
burg. I look forward to our dialogue and witnesses. And I look forward to learning
n;_ore adl:)ut your judicial philosophy and thoughts on the great constitutional issues
of our day.

The CHAIRMAN. Thank you, Senator.
Senator Grassley.
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OPENING STATEMENT OF SENATOR GRASSLEY

Senator GRASSLEY. Congratulations, Judge Ginsburg, and, of
course, a warm welcome to your family. I am sure that they take
great pride in this day, just as they have done for all of your ac-
comglishments so far in your life, from scholar and law professor
to advocate for gender equality, and now to be a distinguished Fed-
eral appellate judge, as you have for so many years.

The CHAIRMAN. Senator, before you go on, you mentioned the
family: I would like to suggest—there are two young children, and
this is a tremendously tedious process. I want them to know they
are welcome. Instead of having to go out there to use the facilities
and the television or anything they want back here, you have free
roam, the kids, literally. So you can go back there, and this is the
one time to exact from your daddy a promise of ice cream or scme-
thing for being good. This is the time to do it. [Laughter.]

I apologize for the interruption, Senator. Seriously, you are wel-
come to use this end, as well.

Thank you.

Senator GRASSLEY. Also, they might help us by distracting us
from time to time.

Today, after so many different distinguished careers you have, is
the beginning of an even more notable achievement. If confirmed,
you will become only the 107th person on the Supreme Court as
a Justice. Indeed, you will join a very elite and a very important
group, all charged with interpreting the Constitution.

You, Judge Ginsburg, seem to understand the place that the Su-
preme Court occupies within our democracy. Through many of your
writings, I have detected traces of Alexander Hamilton. For exam-
ple, you appreciate that the Framers gave the Court great author-
ity to rule on the Constitution, but armed the Court with no swords
to carry out its pronouncements.

Alexander Hamilton envisioned that it would be the accountable
branch of government, the legislature, that would make the dif-
ficult choices within and for our society. In many of your opinions,
you have expressly deferred to the will of Congress, as you apply
law to the facts of a case.

This confirmation hearing gives us an opportunity to explore
your approach to judging and to determine whether you will exer-
cise self-restraint. That, after all, is the touchstone. A Justice must
be willing to accept the Constitution as her rule of decision. And
a Justice must be able to resist temptation to revise or amend the
Constitution according to her definition of what is good public pol-
icy.
You and I will disagree on specific issues and will disagree on
particular cases. I have no doubt about that. But the issue is not
whether you and I can sign onto some political platform together.
Justice need not be pro-one thing and anti-another thing. That is
why judges were given lifetime tenure, so that they would be insu-
lated from the political pressures of the day. The confirmation proc-
ess need not be a campaign trail of promises by a nominee. These
hearings are about judicial philosophy, not about political results.

Through much of the second half of this century, the Supreme
Court has evolved into a political institution and away from being
a legal institution. That trend has diminished somewhat in recent
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years, with the nomination and confirmation of individuals an-
chored in the Constitution and individuals who have a deferential
approach to the political accountable branches of government.
Some political activists, including some of my distinguished col-
leaf'ues on this committee, are hopi our presence on the Court
will bring back an era of political judging. But that view shows a
misunderstanding of the role of the Supreme Court.

Your fidelity to the Constitution, your appreciation of its frame-
work of limited powers, and your understanging of the role of Con-
gress and the States in making law—these are the important quali-
ties. In addition, and no less important, a Justice must possess an
open mind, or what Justice Frankfurter called “a capacity of disin-
terested judgment.”

I look forward to exploring these ideas in greater detail with you
during these hearings. Once again, I say congratulations to you
and all your friends and your family.

[The prepared statement of Senator Grassley follows:]

PREPARED STATEMENT OF SENATOR GRASSLEY

Congratulations, Judge Ginsburg, and welcome to your family. I am sure they
take great pride in this day, just as they have done with all of your accomplish-
ments—from scholar and law professor—to advocate for gender equality—to d?stin-
guished Federal allzpellate judge.

But today marks the beginning of an even more notable achievement. If con-
firmed, you will become only the 107th person to become a Supreme Court Justice.
Indeed, you will join a very elite and important group, charged with interpreting
the Constitution.

You, Judge Ginsburg, seem to understand the place the Supreme Court applies
within our democracy. Through many of your writings, I have detected traces of Al-
exander Hamilton. I?or example, you appreciate that the Framers gave the Court
great authority to rule on the éonstitutlou, but armed the Court with no swords
to carry out its pronouncements. Hamilton envisioned that it would be the account-
able branch of government—the Legislature—that would make the difficult policy
choices. In many of your opinions, you have expressly deferred to the will of Con-
gress as you apply law to the facts of a case.

This confirmation hearing gives us an opportunity to explore your approach to
judging and determine whether you will exercise self-restraint. That, after all, is the
touchstone. A Justice must be willing to accept the Constitution as her rule of deci-
sion. And, a Justice must be able to resist the temptation to revise or amend the
Constitution according to her views of what is good public policy.

We will disagree on specific issues and erticula.r cases; 1 have no doubts about
that. But the issue is not whether you and [ can sign on to some political Platform
together. A Justice need not be “pro-one thing” and “anti-another thing.” Judges
were given lifetime tenure to insulate them from the political pressures on the day.
The confirmation process need not be a campaign trail of promises by a nominee.
These hearings are about judicial philosophy, not political results,

Through much of the second half of this century, the Supreme Court had grown
into a political institution and away from being a legal institution. That trend has
diminiﬁled somewhat in recent years, with the nomination and confirmation of indi-
viduals anchored in the Constitution and deferential to the politically accountable
branches of government. Some political activista are hoping your presence on the
Court will bring back an era of political judging. But that view misunderstands the
role of the Supreme Court.

Your fidelity to the Constitution, your appreciation for its framework of limited
Powers, and your understanding of the role of Congress and the States in making
aw—these are the important qualities. In addition, and no less important, a Justice
Imust possess an open mind, or what Justice Frankfurter called, “a capacity for dis-
interested judgment.”

I look forward to exploring these ideas in greater detail with you during these
hearings. Once again, congratulations.

The CHAIRMAN. Thank you very much, Senator.
Senator Leahy.
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OPENING STATEMENT OF SENATOR LEARY

Senator LEaHY. Thank you, Mr. Chairman.

Judge, I welcome you and your family. I think this has been an
exciting trip for you and your family, from your time in Vermont
when you got the call from the White House to being here today.

The CHAIRMAN. I wondered how you were going to get Vermont
into this.

Senator LEAHY. Your wondering is on your time, Mr. Chairman.

I am glad to see you here, because you are going to be on a bench
that guarantees the liberties all of us hold dearly. Whether we are
Republicans or Democrats, liberal or conservative, it makes no dif-
ference. It is the Supreme Court that gives us the guarantees of
the Constitution.

I have been struck by the breadth and distinction of your record,
as I have read it, during the past few years. But I think the proud-
est achievements in many ways are the landmark Supreme Court
cases you fought that literally changed the destiny of women in
this country.

Much has been said about those victories, and a lot more is going
to be said during these hearings. Let me say something: I think I
speak for most parents in my own State of Vermont, when I thank
you. I thank you personally for helping to contribute to a world
where my daughter Alicia will have opportunities equal to those
o?en to my sons Kevin and Mark, and I owe you a deep, deep sense
of gratitude for that.

think without your pioneering efforts, there is no guarantee
that the progress that has been made so far would have occurred,
and I applaud you for that. In fact, even without this nomination
to the gupreme Court, you could have been satisfied with your
place in history, just because of what you have done in that one
area.

But you come here with such great qualifications—the court of
appeals, teaching at Columbia and Rutgers—but also with a rep-
utation as a fair and thoughtful jurist. I believe the ABA rec-
ommendation indicates that.

But a brilliant legal mind and volumes of circuit court opinions
are far from being the only requirements that go into making a
good Supreme Court Justice. You also possess life experience that
18 80 very, very important.

Your mother, like so many women of her generation, certainly
led a hard life. She was a motivated student—graduating from
high school at the age of 15. But she went to work in New York's
garment district to put not herself, but her brother through college.

You yourself, the first man or woman to be a member of both the
Harvard and Columbia Law Reviews, graduated tied for first in
your Columbia Law School class with impeccable credentials, but
th_ell]) found there was no law firm in New York that might offer you
a job.

Prestigious judges and justices made no bones about the fact that
they couldn’t have a woman as a law clerk. Or when you worked
in a Social Security office, while your husband Martin—whom I am
glad to see here—was serving in the military, you had to take a
lower paying job because you were pregnant. These are days that
are not that far gone, but let us hope they are gone now torever.

‘_



28

So the kind of things you did to break into what had been a
closed world before, these are things you cannot learn about in a
book and you can't read about and you can’t write about. You had
to do it, and you did.

I was moved that day in the Rose Garden, when I stood there
with you and President Clinton and you spoke about the experi-
ences of ’ﬁ;)ur mother. These were not words that just come from
a page. They come from the heart and they come from a lifetime
of experience, and [ think they moved every single person, no mat-
téer :lvhat their political background, in that gatherning in the Rose

arden.

I think of cases like Reed, Frontier, Wiesenfeld, and Goldfarb.
These are legendary cases. There isn't a law student who can get
tl;h;oth law school without reading them. They came from your

riefs.

Judge, as I said before, the Senate’s duty to advise and consent
is an extremely important charge, but in exercising this respon-
sibility, we have to consider certain threshold qualities—judgment,
temperament, experience, intellectual distinction, moral fiber. But
we also go into the judicial philosophy.

We will have meaningful questions and I believe meaningful an-
swers, and we will ask you what you think and what kind of a Jus-
tice you want to be. But I think that you will also remember, when
you go on the Court—as I know you will—what the Court means
to everyday, ordinary people, like Sharron Frontiero and Stephen
Wiesenfeld, your former clients, but also to others, like Barbara
Johns and Clarence Earl Gideon. Barbara Johns attended classes
in makeshift tar-paper shacks in a segregated high school in Vir-
ginia, but her case was one of five that we now know as Brown v.
Board of Education. Clarence Gideon, who couldn’t afford a lawyer,
was convicted of breaking into a pool hall, but he said, “I am inno-
cent.” And the Supreme Court took up his handwritten petition,
scrawled on plain paper. And as we know from “Gideon’s Trumpet,”
Gideon got a lawyer, was acquitted of the charges against him, and
changed the whole way our criminal justice system works.

That is what the Supreme Court stands for in this country, and
that is the Court where we expect people can go and say, “My
rights are being trampled, and you, you nine people, are the only
people that can guarantee the Constitution means what it says to
us.” That is the kind of Supreme Court Justice we want; not a Re-
publican, not a Democrat, not a liberal and not a conservative, but
somebody who looks first and foremost at the rights of ordinary

e
ank you, Mr. Chairman.
[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF SENATOR LEAHY

We are a nation blessed in many ways. But our greatest blessings are the individ-
ual liberties guaranteed by our Constitution. The nine men and women who serve
as justices of the Supreme Court are the final guardians of these freedoms.

Becauge of all that is at stake, a lifetime appointment to this bench is perhaps
the most sacred trust that can be bestowed on an individual, Because of what is
at stake, the Senate’s responsibility of advice and consent in these proceedings is
perhaps its most important duty.

Judge Ginsburg, reviewing your record over these past weeks, I have been struck
by its breadth and distinction. But perhaps your proudest achievements are the
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landmark Supreme Court cases you fought that literally changed the destiny of
women in this country. Much has been made said about these victories, and much
more will be said throughout the course of these hearings. So let me just add this:

I think I speak for most parents in my State of Vermont when I thank you—per-
sonally—for ﬂelping to contribute to a world where someday my daughter will have
opportunities equal to those open to my sons. Without your pioneerini efforts, there
is no guarantee that the &)rogress that has been made so far would have occurred.
All of us owe you a great debt of gratitude.

You come before this Committee with sterlin&qualiﬁcations. In your 13 years on
the D.C. Circuit Court of Appeals, and before then teaching at Columbia and Rut-
gers, you have distinguished yourself as a top flight legal scholar. Along with having
the reputation as a fair and thoughtful jurist, colleagues from the bench, scholars
who comment on your work and lawyers who appear before you point to your keen
intellect and ability for astute legal analysis.

But a brilliant legal mind and volume of circuit opinions are far from the only
requirements that go into making a proper Justice of the Supreme Court. And they
are far from the mﬁy attributes you offer. You also possess the life experience that
makes you know the world of most people is more troubled than the confines of the
courthouse or academia.

Your mother—like so many women of her generation—led a hard life. She was
a motivated student—graduating from high school at age fifteen. But she went to
work in New York’s garment district to put her brother, not herself, through college.

You yourself, the first man or woman to be a member of both the Harvard and
Columbia Law Reviews, graduating tied for first in your Columbia Law School class
with il_nBeccable credentials, could not find a law firm in New York that would offer
you a job.

Prestigious judges and justices made no bones about denying you clerkships, just
because you were a woman,

When you worked in a Social Security office while your husband, Martin, served
in the military, you were forced to accept a lower-paying job because you were preg-
nant.

Your experiences breaking into what was—and to a surprising degree still is—a
man’s world are credentials that cannot be attained from books or briefs. You know
what it means to be excluded, what it means not to be taken at your worth as a
full member of society. And it is these experiences, I suspect, that you still draw
upon every time you have to decide a truly tough case. Listening to your comments
}.11?1 'th&a Rose Garden, I could tell especially how your mother’s spirit inspires you to

is day.

These experiences also spurred your pathbreaking role in litigating the major Su-
preme Court cases that advanced constitutional protections against sex discrimina-
tion. Reed, Frontiero, Wiesenfeld, Goldfarb—all legend cases that every law stu-
dent now reads in constitutional law class. From your briefs and arguments, they
have become some of the Supreme Court’s most revered works.

Judge Ginsburg, as I said before, the Senate's duty to advise and consent is an
extremely important charge. In exercising this responsibility, the Senate must of
course consider certain threshold qualities—judgment, temperament, experience, in-
tellectual distinction, moral fiber,

But we must look beyond that, probing the nominee’s judicial philosophy—how
she thinks—how she views the role of the Constitution in society. Does she—like
so many great conservative and liberal justices who have come before—regard the
Constitution as an unbreachable wall separating the state from our liberties? Or
does the nominee have a narrow, crimped view of our founding principles?

Judge Ginsburg, during these hearings, you will be pressed on many important
issues., That is our responsibility. While it is inappropriate for you to be asked about
specific cases that may be pending before the Court, the Committee cannot satisfy
its constitutional obligation unless it can learn what your constitutional vision is—
how you think about the great issues of the day.

This requires asking meaningful questions and receiving meaningful answers. The
Committee’s weighty responsibility for advice and consent is constant.

Judge Ginsburg, [ am sure you have thought over the past weeks at least, what
kind of a justice you want to be on the Supreme Court. When you are confirmed,
as I expect you will be, I hope you will remember what the Court means to every-
body, ordinary people like Sharron Frontiero and Stephen Wiesenfeld, your former
clients, and to others like Barbara Johns and Clarence Earl Gideon.

Barbara Johns attended classes in makeshift {ar-paper shacks in a segregated
high school in Virginia. Barbara Johns knew that separate would never mean equal
and, with her parents, resolved to fight for her rights. Her case was one of five that
together we now know as Brown v. Board of Education.
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Clarence Gideon, who could not afford a lawyer, was convicted of breaking into
a pool hall and stealing money out of a jukebox. “I am innocent,” he claimed. The
Supreme Court took up his petition, scrawied by hand on plain paper, listened to
his arguments, and gave his constitutional rights content and meaning. Thanks to
gfn Supreme Court, Gideon got a lawyer and was acquitted of the charges against

This is what the Supreme Court stands for in our country. Sharron Frontiero,
Barbara Johns and Clarence Gideon were hardly powerful or well connected, but
they could rely on the Supreme Court to listen fairly to their pleas for justice. The
Supreme Court is the institution—really unique in the world—all of us, rich or poor,
famous or forgotten, can look to for justice; The place where anyone can go to and
say, “I will be heard, and I will have my rights.”

Let me conclude my remarks where 1 began. The Constitution is the soul of this
country. I will be looking during these hearings for the intensity of your feelings
about the liberties that make this country special, and your devotion to the Court
as the protector of those rights. I want you to be a justice who recognizes the impor-
tance of this role—a justice who perceives your pivotal place in the history of our
democracy, and the great trust that has been placed in your care.

I would not expect ‘\;ou to be outspoken on this score—your nature is to let your
actions from the bench speak for themselves. But I do expect—really I know—that
in the days ahead we will get a sense of your quiet determination and inner zest
for the cause of justice—a cause to which you have dedicated your life.

Welcome to you and your family. I look forward to discussing these issues with
you in the days ahead.

The CHAIRMAN. Thank you very much, Senator.
Senator Specter.

OPENING STATEMENT OF SENATOR SPECTER

Senator SPECTER. Thank you very much, Mr. Chairman.

Judge Ginsburg, I welcome you here with my colleagues, and 1
compliment you on an outstanding academic, professional, and ju-
dicial record—some 322 opinions and still counting, and 79 articles.

Notwithstanding that outstanding record, I do express concern
that some of my colleagues have expressed virtual approval of your
nomination even before the hearings have begun, and I believe that
that raises some significant problems.

I think that, first, there is a tendency to look at the hearings as
pro forma or perhaps just going through the motions with con-
firmation a virtual assurance. Second, I am concerned about the
real risk of undermining public confidence that the Senate will vig-
orously discharge its constitutional duty of advice and consent on
a nominee who will have such a profound effect on the daily lives
of more than 250 million Americans, with so many 5—4 decisions
on the crucial issues of the day.

I have long expressed my own concern about judicial activism
and the Supreme Court being a superlegislature, with the concern
about undermining the vital constitutional principle of separation
of powers.

At the outset let me say that, as I read your writings, I agree
with much of what you say; and that if you were a Senator offering
your ideas and legislation on the Senate floor, I would be incline
to cosponsor a good bit of what you articulate.

But the difficulty with judicial activism, as I see it, is that it is
fine when we agree with your activism, but it is very problemsome
if the principle 1s established that judicial activism is appropriate.

One of my colleagues referred to the agenda of the nominees of
two Republican administrations and made it plain that he doesn’t
favor that kind of judicial activism. And I believe that, as a matter
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of principle, it is vital to keep the activism out of the judicial line
as much as is possible,

I have been very much impressed with the breadth of your
writings and the openness and the candid approach which you have
takan. When you talk about extension of benefits where there is an
equal protection violatien, and the Court then extends benefits to
those not covered by legislation, you are candid in saying that you
are legislating a bit. And any legislation by the Court is a matter
of concern.

When you take up the equal protection issue and talk about bold
interpretation and talk about judges being uneasy in the gray zone
between interpretation and alteration of the Constitution, those
raise concerns to me about where activism may lead.

A%;ain, I repeat, I admire the positions you have taken and what
you have achieved as a litigant and what you have done as a jurist.
And T also say that on the bench you have not carried forward the
lines which you have written. But as one of my colleagues has
noted, when you are on the Supreme Court—how did my colleague
put it?—you will have a free hand in doing a great deal more.

So I think these hearings are very important as we take a look
at your record, as we take a look at what you have written and see
how that may be applied. And as noted by a number of my col-
leagues, I think we are past the day where there is an issue about
the propriety of inquiring into judicial philesophy, although we do
not want you to answer Eow you are going to decide specific cases.

I have noted your writing that the second opinion by the Senate
is a very important second opinion and your endorsement of the
proposition that the Senators should have equal latitude with the
President in deciding which nominees are good for the country.

Beyond those theoretical issues, there are many very important
matters that are on the cutting edge of critical considerations for
the American people, and I look forward to these hearings and
hope that we will be able to have an open exchange where we will
have some real idea as to how you see your role as a Supreme
Court Justice contrasted with a court of appeals judge, where you
will have a freer hand and where there will be a question as to how
you will apply the writings on legislation and expansive interpreta-
tion of constitutional rights.

Thank you very much.

The CHAIRMAN, Thank you very much, Senator.

Senator Heflin.

OPENING STATEMENT OF SENATOR HEFLIN

Senator HEFLIN. Judge Ginsburg, I welcome you and congratu-
%ute you on your selection as a nominee for the U.S. Supreme

ourt.

Over the years, I have had the opportunity to participate in the
confirmation process of a number of nominees for our Nation's
highest court. I have during past hearings seen the organized dis-
tortions of interest groups, ieard the roars of extreme party loyal-
ists, and witnessed the divisiveness of politics. I have in a sense
seen blood shed during past confirmation hearings.

This time I believe we will see a process remarkably free of acri-
mony and partisan bickering. Already there is a noticeable dif-
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ference. What a change of atmosphere from that of the recent past:
Congeniality prevails over confrontation; back-slapping has re-
placed back-stabbing; inquiry is the motivation rather than injury.
While it remains to be seen whether this climate of goodwill will
last, at least for now we are scaling the heights of bipartisan co-
operation.

Judge Ginsburg, you deserve much of the credit for this fresh
new atmosphere. The excellence of your record has itself made your
nomination a source of consensus, Much of the credit must also go
to my Republican colleagues for their approach to this process. Too
often in the past, both parties have suifered from the nearsighted-
ness that sometimes comes from wearing the blinders of partisan
allegiance. Finally, a large share of the credit must also go to the
President for avoiding a selection based on litmus tests or ideology.

This respite of goodwill is a gift to all of us. Indeed, it is a rare
opportunity for this committee and the public we represent to en-
gage in an enlightened dialog with, in my judgment, a future mem-

er of our highest court. Freed of the turmoil that has often marred
the confirmation process, this committee and the full Senate will
have an opportunity to more properly and objectively play the advi-
sory role with which the Constitution charges us.

In that spirit, let me add that my own review of your record
leaves me highly impressed. I find particularly encouraging your
writings on the need for collegiality and consensus in deciding
cages, while adhering to principle. You have also said that a judge's
role is to see beyond the often misleading claims of ideological la-
bels. You observe, for example, that a description like “judicial ac-
tivism” can be a battle cry for both the right and the left, and that
a phrase like “original intent” is a signpost along an unending and
uncertain road.

I welcome this ingightful candor on your part. It reveals a
healthy disdain for ideological dogma and a fresh receptiveness to
intellectual challenge.

If these instincts are any guide, your service on the Supreme
Court would honor that institution and our Nation. You have the
potential to break free from the polarization of the left and the
right. You offer the promise of reflective, nonideological, and fair
jurisprudence. And I for one know of no other values more vital to
a sound judicial temperament.

I am optimistic that your brand of judicial decisionmaking will
set a standard, and I am also hopeful that the spirit of goodwill
that has graced this process so far will set a standard for appoint-
ments to come. I look forward to your testimony and to a discussion
of your vision, philosophy, and values over the next few days.

welcome you today and wish you well.

[The prepared statement of Senator Heflin follows:]

PREPARED STATEMENT OF SENATOR HEFLIN

Judge Ginsburg, I welcome you and congratulate you on your selection as a nemi-
nee to the Unjt:? States Supreme Court.

Over the years, | have had the opportunity to participate in the confirmation proc-
ess of a number of nominees for our Nation's highest court, I have, during past
hearings, seen the organized distortions of interest groups, heard the roars of ex-
treme party loyalists, and witnessed the divisiveness of politics. I have, in a sense,
seen blood shed during past confirmation hearings.
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This time, I believe we will see a process remarkably free of acrimony and par-
tisan bickering. Already, there is a noticeable difference. What a change of atmos-
phere from that of the recent past: Congeniality prevails over confrontation; back-
slapping has replaced back-stabbing; inquiry is the motivation rather than injury.
While it remains to be seen whether this climate of goodwill will last, for now, at
least, we are scaling the heights of bipartisan cooperation.

Judge Ginsburg, you deserve much of the credit for this fresh new atmosphere—
the excellence of your record has itself made your nomination a source of consensus.
Much of the eredit must also go to my Republican colleagues for their approach to
this process. Too often in the past, both parties have suffered from the nearsighted-
ness that sometimes comes from wearing the blinders of partisan allegiance. Fi-
nally, a large share of credit must also go to the President for avoiding a selection
based on litmus tests or ideology.

This respite of goodwill is a gift to us. Indeed, it iz a rare opportunity for this
committee and the public we represent to engage in an enlightened dialogue with
a future member of our highest court. Freed of the turmoil that has often marred
the confirmation process, this committee and the full Senate will have an oppor-
tunity to more properly and objectively play the advisory role with which the Con-
stitution charges us.

In that spirit, let me add that my own review of your record leaves me highly
impressed. I find particularly encouraging your writings on the need for collegiality
and consensus in deciding cases, while adhering to principle. You have also said
that a judge’s role is to see beyond the often misleading claims of ideological labels.
You observe, for example, that a description like “judicial activism” can be a battle
cry for both left and right, and that a phrase like “original intent” iz only a sign
post along an unending, uncertain road.

I welcome this insightful candor on your part. It reveals a healthy disdain for ide-
ological dogma, and a fresh receptiveness to intellectual challenge.

If these instincts are any guide, your service on the Supreme Court would honor
that institution and our Nation. You have the potential to break free from the polar-
izations of the left and right. You offer the promise of reflective, nonideological, and
fair jurisprudence. And I, for one, know of no other values more vital to a sound
judicial temperament.

Judge Ginsburg, I am optimistic that your brand of judicial decisionmaking will
set a standard. I am also hopeful that the spirit of goodwill that has graced this
process so far will set a standard for appointments to come. I look forward to your
testimony and to a discussion of your vision, philosophy, and values over the next
few days.

I welcome you today and wish you well.

The CHAIRMAN. Senator, I have never heard you so articulate or
so rhetorically eloquent. Obviously major surgery does a lot to peo-
ple up here. You are looking good, and we have been welcoming
Senator Specter back, but you have gone through one heck of a
summer and spring, and it is great to see you in such great health
and making such fine statements.

Senator HEFLIN. Well, thank you, sir. I appreciate that.

The CHAIRMAN. Now, Senator Brown, who has not had any major
surgery, is next. [Laughter.]

Senator LEAHY. But we still welcome him back.

The CHAIRMAN. That is right.

OPENING STATEMENT OF SENATOR BROWN

Senator BROWN. Thank you, Mr. Chairman.

Judge Ginsburg, let me add my welcome to you as well. It is
clear from looking at your record that your commitment to the law
is a family affair. I note that your husband Martin is a distin-
guished professor at Georgetown University and that your daugh-
ter is a tenured professor at Columbia Law School. They tell me
that even your son, who is currently on leave from law school, is
a law student at the University of Chicago. That kind of family
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commitment, I think, bodes well for the endeavor that is ahead for
you.

I also note a number of firsts in your background that I think
any of us would take enormous pride from: No. 1 in your class at
Cornell; among the first nine women admitted to Harvard Law
School; No. 1 in your class at Columbia Law School; the second
woman in history on the faculty of Rutgers Law School; and the
first woman to ever serve on the faculty of Columbia Law School.

You are also the first woman to make law review at two Ivy
League schools, which has already been noted, and you are among
the first 20 law professors to teach at any American law school.

Your record is extraordinary by any account and I think is one
of the reasons that you have the kind of welcome this morning that
you have enjoyed.

This seat, as I know you know, is a very special one for Colorado.
It is special because Byron White is so respected and so honored
in the State. I think of Byron White’s contribution as more than
simply being one of the finest athletes in the history of our country,
which, of course, he has been, perhaps more than even being one
of the finest acholars to ever serve our country in the highest court.
He has been both of those. But I think perhaps what is significant
for our deliberations this morning is Byren White's integrity that
he has brought to the process.

Ultimately, I think the concern of the committee is for integrity,
perhaps more than any particular issue. I tend to think it affects
all of the things we will discuss, most particularly the philosophy
you bring as a Justice on the Supreme Court.

Our Founding Fathers laid out a Constitution that I don’t think
any of them thought would remain unchanged forever. As a matter
of fact, as you know, the amending process started immediately
with the first 10 amendments in what we now call the Bill of
Rights. That Bill of Rights was a process not only to bring equity
but also to get the measure passed and approved as it went for
ratification to the various States.

But the Constitution laid out a process for its change. Our
Founding Fathers never thought that that document would remain
unchanged and specifically provided for how it could be changed
and updated. And I note that Thomas Jefferson had suggested not
only the need for change and adaptation, but had even suggested
perhaps a constitutional convention that might take place every 20
years.

1, for one, think that idea would be an excellent one, but the
question I think it raises is this: Do we respect the amendment
process and reserve changes in our Constitution for that process,
a process that involves levels of government closer to the people,
elected representatives that can be eliminated from office if their
constituents disagree? Or do we believe the amendment process can
take place by those who are appointed to the Court?

That strikes me not just as a matter of favoring the woman’s
right to choose or opposing it, or favoring changes in the construc-
tion of the equal protection clause, or favoring or opposing changes
in the interpretation of the 10th amendment, but one of integrity
of the Constitution itself.
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It seems to me it is a question that rises beyond whether we like
the makeup of the Framers of the Constitution, but one of whether
we will respect the integrity of the process they set in motion. And
so, at least for me, I think the fundamental question that we will
try and explore this week will be one of whatc}dnd of approach you
will take in updating the Constitution and amending it, what your
thoughts and philosophies are in that respect.

Once again, let me add a real sense of joy in the accomplish-
ments you bring to this job. I think it is clear that you have the
intellectual capacity to be a very distinguished member of the U.S.
Supreme Court. I look forward to a chance to explore with you the
issues that I think you will be facing in those years.

Thank you.

The CHAIRMAN. Thank you very much, Senator.

Senator Simon.

OPENING STATEMENT OF SENATOR SIMON

Senator SIMON, Thank you, Mr, Chairman. And as I have lis-
tened to my colleagues, Judge Ginsburg, and I know of your inter-
est in opera, it sounds not like the triumphal march of “Aida” but
the triumphal march of Judge Ginsburg here. We welcome you, and
particularly we welcome your son from Illinois here. [Laughter.]

As I have read your opinions and some of your writings, as you
probably never anticipated U.S. Senators would read them, I have
the impression of a solid scholar, but someone who is cautious, And
m;h gl;uess is that is the kind of Supreme Court nominee that you
will be.

If I may comment, Mr. Chairman, just a moment on the process
itself, I think first the President handled this properly in taking
time, in consulting with members of this committee and consulting
with legzl scholars around the Nation.

It is very interesting, as you look at the history of nominations,
when Presidents have acted quickly, with rare exceptions, the
nominations have not been strong nominations. When Presidents
have taken their time, there generally has been a superior quality
to the nomination. And I think President Clinton and Attorney
General Reno and his counsel, Bernie Nussbaum, are to be com-
mended on the time that was taken.

The second thing I want to commend you on Mr, Chairman, is
having one portion of the hearing a closed hearing where any nega-
tive charges, which may or may not have substance, are heard in
that closed hearing. And then if there is something substantial,
then the public can know about it. But if someone somewhere has
a charge that a nominee embezzled $50,000 10 years ago, we don’t
need that on national television immediately. That ought to be
locked at in a private session. And then if there is substance, we
look at it openly.

Judge Ginsburg, I think you are doing very well with this com-
mittee. In fact, maybe we ought to stop the hearings right here
from your perspective. You face a much harsher judge, however,
than this committee, and that is the judgment of history. And that
judgment is likely to revolve around the question: Did she restrict
freedom or did she expand it?
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I am optimistic that the judgment of history will be a favorable
one for you.

Thank you, Mr. Chairman,

The CHAIRMAN, Thank you very much, Senator.

Senator Cohen, a new member of the committee and a very wel-
come member of the committee, although he has had experience in
the past in the other body on the Judiciary Committee. It is nice
to have you here, Senator, on this nomination.

OPENING STATEMENT OF SENATOR COHEN

Senator COHEN. Thank you very much, Mr. Chairman. Judge
Ginsburg, welcome to this hearing.

Senator Brown suggested I might try to approach a discussion
with you in a manner different than that pursued by all who have
preceded me, and that is quite a challenge in itself. In preparing
for the hearing, [ was rummaging through the writings ofP Ambrose
Bierce, an American writer and journalist, and 1 would note par-
enthetically the author of “The Devil’s Dictionary,” a book that
many people in this country may feel we refer to in order to color
and shade our words from time to time.

Bierce related the story of an Associate Justice of the Supreme
Court who was sitting by the river when a traveler approached and
said, “I'd like to cross. Would it be lawful to use this boat?” “It
will,” came the reply. “After all, it’s my boat.” The traveler thanked
him, jumped in the boat, pushed it into the water, embarked and
rowed away. The boat sank and the man was drowned.

“Heartless man,” cried an indignant spectator. “Why didn’t you
tell the man that the boat had a hole in it?” “The matter of the
boat’s condition,” said the great jurist, “was not brought before me.”

Now, during the next several days, the committee hopes to bring
before the American people the matter of your condition and that
of your intelligence and competence and philosophy on the role and
responsibility of the Court in our lives.

It is interesting that out of all the institutions in our three

branches of government, the Supreme Court remains to most
Americans the least well known, the least understood, and, per-
haps not so paradoxically, the most revered. With the national
press corps recording virtually every step or misstep that a Presi-
dent makes, the American people are fully aware that the Nation’s
Chief Executive is bound to be a colossus with imperfect feet, and
it is no state secret that the American people hold the legislative
bragch in what we can only charitably call a minimum of high re-
gard.
It is only the judicial branch, and particularly the Supreme
Court, that has significantly grown in stature since its creation
some 200 years ago. For the vast majority of people, the Justices,
their deliberations, their decisionmaking processes, all remain
shrouded in secrecy. There is almost an ecclesiastical aura and
mystery that surrounds that temple where final and unreviewable
power is exercised.

Prof. Laurence Tribe, who is no stranger to this committee, has
described the profound nature of the Court’s influence on our lives.
He has written that:
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A President resigns, a gargantuan corporation disintegrates, a frightened but
hopeful child marches to scheol with her military escort past a hostile crowd, all be-
cause nine black-robed figures in Washington have gleaned new wisdom from an old
and hallowed document. The sweep of the Supreme Court’s influence is so vast that
it cannot be grasped by the eye.

The Washington Post has published a thorough three-part series
on your life and career, and there were many things that caught
my eye in those articles. One involved your comments in which you
express some concerns about the Kahn case. According to the arti-
cle, you wrote a letter back in 1975 to one of your former law
school students, expressing some apprehension that Justice Wil-
liam O. Douglas, whose widowed mother had had a very rough
time financially, might not like a case challenging widows’ benefits.

Now, most people cling to the illusion that Supreme Court Jus-
tices are simply glack-ro ed oracles who peer through lenses that
are unclouded by the personal experiences and hiases that afflict
ordinary mortals. But I think you, in writing that letter, under-
stood what Justice Cardozo revealed some years before. He said,
“We may try to see things as objectively as we please. Nonetheless,
we can never see them with any eyes except our own. To that test,
they are all brought, a former pleading or an act of parliament, the
wrongs of paupers, the rights of princes, a village ordinance or a
nation’s charter.”

What I hope is that in the next several days we can get a better
sense of the experiential and intellectual forces within you that will
provide some indication of the direction that you are likely to pur-
sue in the days in which you are going to remain beyond the reach
of public opinion and beyond that of congressional recall.

One of my colleagues earlier indicated he has expressed opposi-
tion to nominees who were advocates as private citizens and whom
he feared would remain so while on the Court. Today he offered,
I think, some expressions of mild disappointment. While once you
were an advocate, his fear is that you have become a jurist while
serving as a judge and might continue to do so. Let me express my
hope that you will maintain a jurist’s approach to the law rather
than that of an advocate.

Justice Cardozo, I think, in his most concise and penetrating
comment reminded us that in the final analysis there is no guaran-
tee of justice except the personality of the judge. I am hopeful that
at the conclusion of these proceedings the American people will be
satisfied, as we will, that we will have a guarantee of justice and
that justice will be done.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator.

Judge, this is a historic occasion, but it is particularly historic be-
cause the next person to make a statement will be the first woman
ever to preside over a Judiciary Committee proceeding for the
Court, and it is appropriate that the first person over whom she
presides is likewise a woman-—oh, I beg your pardon. [Laughter.]

With that, I will introduce Senator Kohl from Wisconsin, who, I
assure you, is not a woman and has done this before and done it
well and is the most distinguished member of this committee.
[Laughter.]

Senator Kohl, I apologize.



38

OPENING STATEMENT OF SENATOR KOHL

Senator KoHL, All right. Thank you, Mr. Chairman.

Judge Ginsburg, as we all know, last month President Clinton
announced that he would nominate you to serve on the Supreme
Court. At that Rose Garden ceremony, you told the President that
you look forward to stimulating weeks this summer. I assume that
you were referring to this confirmation process, and I hope very
much that we don't disappoint you.

Although the Constitution is silent on what standard to apply in
evaluating a nominee, you have provided some useful guidance.
You have noted that in an appointment to the Supreme Court the
Senate comes second, but is not secondary. And I agree. As a mem-
ber of this committee, I have developed my own criteria for judg-
ment.

First, I look for a nominee of exceptional character, competence,
and integrity. That you clearly have, as an honored student, an ef-
fective advocate, and also as a very distinguished appellate judge.
But I am struck by more than your professional honors. I am im-
pressed by your dedication to principles that you have not only
talked about but lived.

For example, you didn’t just resign from discriminatory clubs;
you refused to join them in the first place. You didnt just talk
about gender equality; you fought for it. And we all admire that.

Second, I seek a Justice who understands and accepts both the
basic principles of the Constitution and its core values implanted
in our society. We do not elect Justices. They are given lifetime ten-
ure precisely because we want to insulate the Court from the pull
and the tug of partisan politics. That insulation makes it critical
that we be certain that a nominee will protect the civil rights and
the liberties of all Americans.

Third, I want a Justice with a sense of compassion. Behind every
abstract legal principle, there are real people with real problems.
It is the Court that must be their sanctuary and their shelter. Jus-
tice Black put it best when he said, “Under our constitutional sys-
tem, courts stand against any winds that blow as havens of refuge
for those who might otherwise suffer because they are helpless,
weak, outnumbered, or because they are non-conforming victims of
prejudice and public excitement.”

In other words, Judge Ginsburg, the courts are places for doing
justice, and not just giving logic to the law,

Judge you are not a stealth nominee. Your record is clear, and
there is little opposition to your confirmation. In fact, conventional
wisdom has you all but confirmed. But, even so, the Senate should
not act as a rubber stamp.

The President is asking us to entrust you with an immense
amount of power, and before we decide to give it to you, we need
to know what is in your heart and what is in your mind. We don’t
have a right to know in advance how you will rule on cases which
will come before you, but we do need and we deserve to know what
you think about the fundamental issues that surround these cases.

So today we begin a public discussion which is the only oppor-
tunity we will have on behalf of the American fpeople to engage you
in a conversation about the core concepts of our society. And I
hope, Judge, that you will discuss these matters with us more in
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terms of principles and precedents, and more in terms of desires
and doctrine.

The American people care about these concepts. They are not
just debated in law journals. For example, as television brings vio-
ence into our homes, we agonize over tﬁe impact it has on our chil-
dren, the damage it does to their values and to their view of re-
ality, and wonder how we can reduce it without threatening the
constitutional promises of free speech.

As gangs roam our streets and create fear in our communities,
we debate balancing the rights of individuals with the responsibil-
ity of the police to protect civil order. As new civil and voting rights
laws are proposed, we struggle to correct discrimination of the past
without creating a newly disenfranchised class.

These and other issues invite all Americans to struggle with the
dilemmas of democracy, and if we can discuss these issues today
with candor, then I believe we will have a conversation the Amer-
ican people will profit from—and perhaps, Judge Ginsburg, the
type of stimulating conversation that you spoke of in the Rose Gar-
den. And so we welcome you before this committee, and we look
forward to our discussion with you.

[The prepared statement of Senator Kohl follows:]

PREPARED STATEMENT OF SENATOR KOHL

Judge Ginsburg, last month President Clinton announced that he would nominate
you to serve on the Supreme Court. At the Rose Garden ceremony, you told the
President you “look[ed] forward to stimulating weeks this summer.” I assume you
were referring to the confirmation procesg; let’s hope we don’t disappoint you.

Although the Constitution is silent on what standard to apply in evaluating a
nominee, you have provided some useful guidance. You have noted that “liln an ap-
pointment to the United States Supreme Court, the Senate comes second, but is not
secondary.” I agree. And as a member of this Committee, I have developed my own
criteria for judgement.

First, I look for a nominee of exceptional character, competence and integrity. You
clearly have that—as an honored student, an effective advecate and a distinguished
appellate judge.

But I am struck by more than your professional honors. I am impressed by your
dedication to the principles that you not only talked about, but lived. For example,
you didn’t just resign from discriminatory ¢lubs, you also refused to join them in
&e first place. You didn’t just tatk about gender equality, you fought for it. T admire

at.

Second, I seek a Justice who understands and accepts both the basic principles
of the Constitution and its core values implanted in society.

We do not elect Justices. They are given lifetime tenure precisely because we
want to insulate the Court from the pull and tug of partisan pelitics. That insula-
tion makes it critical that we be certain that a nominee will protect the civil rights
and liberties of all Americans.

Third, I want a Justice with a sense of compassion. Behind every abstract legal
principle are real people with real problems. It is the Court that must be their sanc-
tuary and their shelter. Justice Black put it best:

“Under our constitutional system, courts stand against any winds that blow as ha-
vens of refuge for those who might otherwise suffer because they are helpless, weak,
outnumbered, or because they are nonconforming victims of prejudice and public ex-
citement.”

hlnl other words, the courts are places for “doing justice,” not just giving logic to
the law.

Judge, you are not a stealth nominee, your record is clear, and there is little oppo-
sition to your confirmation. In fact, conventional wisdom has you all-but-confirmed
already. Even so, the Senate should not act as a rubher stamp.

The President is asking us to entrust you with an immense amount of power. Be-
fore we decide to give it to you, we need to know what is in your heart and what
is in your mind. We don't have a right to know in advance how you will rule or
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cases which will come before you. But we do need—and we deserve—to know what
you think about the fundamental issues that surround these cases,

Today we begin a public discussion, which is the only opportunity we will have—
on behalf of the American people—to engage in a conversation with you about the
core concepts of our society. And I hope, Judge, that you will discuss these matters
:lv'ith us more in terms of principles than precedents, more in terms of desires than

octrine,

The American people care about these concepts. They are not just reviewed in law
journals. As violence flickers across our TV screens, we think about our responsibil-
ity te children and our pledge to protect free speech. As gangs roam our streets and
create fear in our communities, we debate balancing the rights of individuals with
the responsibility of the police to protect civil order. As new civil and voting rights
laws are £roposed, we struggle to correct discrimination of the past without creating
a newly disenfranchised class.

These issues invite all Americans to struggle with the dilemmas of Democracy.

And if we discuss these issues with candor, I believe we will have a conversation
the American people will profit from. And perhaps, Judge Ginsburg, the type of
“stimulating” conversation you spoke of in the Rose Garden.

I welcome you before the Committee, and I look forward te our discussion.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator.

Now I would like to recognize the distinguished Senator from
California, Senator Feinstein.

OPENING STATEMENT OF SENATOR FEINSTEIN

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

(Good morning, Judge Ginsburg.

For me, this is a very special opportunity, because while several
of my colleagues spoke of the fact that they have been present dur-
ing many of these hearings, for myself and Senator Moseley-Braun,
this is our first. And it is no coincidence that, as our first, it is
someone such as yourself,

We are contemporaries, Judge, and many women of our genera-
tion struggled against significant odds to educate themselves and
to balance career and family. To be honest, though, until I began
to prepare for these hearings, I really didn’t realize the depth and
the extent to which you have played a very critical role in breaking
down the barriers that have barred women from public and private
sectors for centuries. So now I know just how really fitting and
proper and how significant this vote is going to be for me. And I
want to thank President Clinton for nominating you.

I noted, for example, that as one of only 9 women in a class of
400 at Harvard, you were asked by the dean to justify taking a
place in the class that otherwise would have gone to a man. That
despite graduating at the top of your law school class, only two law
firms in the entire city of New York offered you second interviews,
and neither offered you a job. And that even after you became a
litigator, you were given sex discrimination cases to handle, be-
cause they were viewed at the time as women’s work.

You met each of these challenges and indignities and, no doubt,
many more, Judge Ginsburg, with intellect, with determination,
and grace. And not only did you justify your admission to law
school, but you blazed a trail that thousands of women have fol-
lowed.

Decades later, asked to identify the most significant jurists of his
time, the same dean who had begrudged your matriculation at
Harvard named you and the great Thurgood Marshall. The rest of
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your story is quite literally history, the history of modern gender
discrimination law.

As the founder and director of the ACLU women's rights project,
you brought virtually every major sex discrimination case before
the Supreme Court in the 1970’s. From the very first case that you
argued and won, as was spoken by Senator Leahy, Frontiero v.
Richardson, your work has changed the constitutional rules of the
road forever.

In Frontiero, the Court struck down as “inherently suspect” a law
based on gender, and, for the first time in history, established a
new and tough test to which all future gender-based statutes would
be subjected.

As I know from my colleague, Senator Moseley-Braun, and I
know she will appreciate it,a%!:-ontiero fittingly was decided pre-
cisely 100 years after the Supreme Court upheld in Bradwell v. Ii-
linois that State’s refusal to admit a woman to the practice of law.

In Bradwell, the Supreme Court wrote: “Man is, or should be,
woman's protector and defender. The natural and proper timidity
and delicacy which belongs to the female sex evidently unfits it for
many of the occupations of civil life.” Accordingly, the Court con-
cluded, “The harmony * * * of interests and views which belong,
or should belong to the family institution, is repugnant to the idea
of a woman adopting a distinet and independent career from that
of her husband.” What a long way we have come in this Nation.

It took a century, though, to extract from the Court in Frontiero
a new test of constitutionality for statutes based on gender, and it
took an extraordinary woman to do it.

Incredibly, you prevailed, as has been said, in five of the six
cases that you personally argued before the Court, winning in the
process equal treatment under the law for both women and men in
the administration of estates, receipt of Social Security benefits,
availability of tax exemptions, and jury service. In the process, you
improved the lives of virtually millions of Americans.

In conclusion, for the intellect and dedication to thrive in hostile
academic environments, laying the groundwork for thousands of
women, including your daughter and mine, who is today a lawyer,
to follow; for the courage to persevere, with your husband’s active
participation, in pursuit of a life in the law, and perhaps most of
all, for the fruits of that life as a litigator and a jurist.

I want te thank you, Judge Ginsburg, both for all that you have
done, and as a member of tﬁe U.S, Supreme Court, for all that you
have yet to do.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Another distinguished new member of the committee, Senator
Moseley-Braun.

OPENING STATEMENT OF SENATOR MOSELEY-BRAUN

Senator MOSELEY-BRAUN. Thank you very much, Mr. Chairman.

Judge Ginsburg and to your family, welcome.

Mr. Chairman, I am truly honored to have the opportunity to
participate in these hearings. One of a Senator’s most solemn re-
sponsibilities is the duty to offer advice and consent on the nomina-
tion of a Justice to the U.S. Supreme Court. One of the most pre-
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cious privileges an American citizen can have is to play a role in
that process.

Indira Gandhi once said that if you study history, you will find
that where women have risen, that country attained a high posi-
{:)ion}; and whenever they remained dormant, that country slipped

ack.

Regrettably, history teaches us that many obstacles have been
placed in the way of progress for women in this country. Judge
Ginsburg’s own personal history, including being rejected for em-
ployment by leading law firms and by the very Court to which she
18 nominated today, demonstrated vividly the nature of gender dis-
crimination in this country’s very recent past. Now, in 1993, thanks
in no small part to Judge Ginsburg’s efforts as an advocate for
women, many—but not all—of the formal legal obstacles to the ad-
vancement of women have been eliminated by legislative action
and by judicial decisions.

As ias been pointed out before, today marks only the second
time in our Nation’s history that a woman has appeared before the
Senate Judiciary Committee as a nominee to the Supreme Court.
1t is also the first time that any woman, let alone two, has sat as
a member of this all-important body.

Two years ago, I watched Senate confirmation hearings on the
television from back home in Illinois with a sense of helplessness
and exclusion. Our democracy once again responded and the people
of Illinois and of California, I might add, have given us the unique
privilege of participating here today.

This is the greatest country in the world, and I believe the U.S.
Constitution to be the finest exposition of democratic principles
ever written.

I make these statements, Mr. Chairman, fully aware of the fact
that, in its original form, the Constitution included neither this
Senator as an American of African descent, nor our distinguished
nominee as a woman in its vision of a democratic society.

But the greatness of the Constitution lies in the fact that it is
a living document. Or, as Dr. Martin Luther King, Jr., once said,
a declaration of intent regarding America’s unlimited potential, a
document that, through an often painful process of amendment and
interpretation, has broadened its reach to extend to the previously
excluded its promise of equality and justice for all.

Over the years, the Supreme Court played a glorious role in that
process. It was the Justices of our Supreme Court in their bold,
independent, and faithful interpretations of our living Constitution,
who outlawed racial segregation in our schools, guaranteed indi-
gent criminal defendants the right to counsel, brought wiretapping
within the restrictions of the fourth amendment, demanded free-
dom of speech, and recognized a woman’s fundamental right to con-
trol her reproductive destiny.

In some of the most difficult areas of our history, the Supreme
Court has shown the courage to give life to the promise of the Con-
stitution. It seems to me that a central issue of our time is whether
that courage has been lost to timidity and partisan politics.

It is troubling to me, Mr. Chairman, that the Court’s general ap-
proach to constitutional interpretation—the willingness of some re-
cent nominees to embrace the jurisprudence of so-called strict con-
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struction and original intent—all too often has resulted in a narrow
reading of the Constitution that has curtailed, rather than ex-
panded, individual rights and has left those who are not rich or
powerful or privileged with fewer and fewer rights and less and
less liberty. Regular working men and women, ordinary people, can
no longer be sure that the Supreme Court will be their champion
of last resort.

All of the conversations that we have heard today about judicial
philosophy boil down to this: Can the people be secure that this
nominee will be a champion of their liberties, a jurist committed
to the rule of law in the service of society, someone wiling to see
our living Constitution as a declaration of intent?

Over the next few days, this committee will have the opportunity
to explore some of the most complicated doctrines of constitutional
law with this nominee, a brilliant jurist and legal scholar. These
discussions are designed to illuminate Judge Ginsburg’s judicial
philosophy and temperament.

But even as we engage in what sometimes becomes a highly
technical dialog, Mr. Chairman, let us never forget that the Su-
preme Court does not belong to the Senate Judiciary Committee,
nor to this country’s 800,000 lawyers, nor even to the 9 distin-
guished Justices themselves.

Mr. Chairman, the Court belongs to the American people, and
the Court belongs to the American people for one very simple, yet
profolund reason, because the Constitution belongs to the American
people.

Judge Ginsburg, in your very eloquent remarks in accepting the
President’s nomination, you said that you hoped to work “to the
best of my ability for the advancement of law in the service of soci-
ety.”

I salute your aspirations, but I also hope that you will bring
more than just your ability, and it is prodigious, based on all of
your work and writings so far, but bring more than just your abil-
ity to the High Court. I hope you will also bring your heart, your
history, and your humanity. Because on this historic occasion, I
can’t help but recall the words of one distinguished American jurist
who I believe is personally known to you, who said: “I often wonder
whether we do not rest our hopes too much upon constitutions,
upon laws, and upon courts. These are false hopes. Believe me,
these are false hopes. Liberty lies in the hearts of men and women.
When it dies there, no constitution, no law, and no court can save
it.” You know that was Judge Learned Hand who said that.

This great Nation is about to entrust its Constitution, its laws,
and its highest court to you, Judge Ginsburg, and I say that with-
out]preju ging the outcome of this nomination—kind of. [Laugh-
ter.

So I hope that liberty and equality and opportunity lie within
your heart, because the hopes of millions of Americans depend on
it. And if liberty and equality and the love of the law live in your
heart, then the President and this committee and the American
people will have made the right choice.

It is my hope, Judge Ginsburg, that you will pick up the mantle
of Justices Brennan and Marshall, and that you will once again
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give voice within the Court to the aspirations and hopes of the for-
gotten members of our society.

As a member of the Supreme Court, you will have a historic
chance to nurture our living Constitution, and I use that word de-
liberately. In so doing, you will serve the people of this great Na-
tion. Your rise to this position will, therefore, be our country’s gain
and we will all be the better for it.

I again would like to extend my congratulations to you. I look
forward to the substantive part of the hearings and very much wel-
come you and your family to this hearing today.

[The prepared statement of Senator Moseley-Braun follows:]

PREPARED STATEMENT OF SENATOR MOSELEY-BRAUN

Mr. Chairman, I am tl;iy honored to have the opportunity to participate in these
hearings. One of a Senator's mest solemn responsibilities is the guty to offer advice
and consent in the nomination of a Justice to the United States Supreme Court.
One of the most precious privileges an American citizen can have is to play a role
in that process,

Indira Gandhi once said that “If you study history, you will find that where
women have risen, that country attained a high position, and wherever they re-
mained dormant, that country slipped back.”

Regrettably, history teaches us that many obstacles have been placed in the way
of progress for women in this country. Judge Ginsburg's own personal history—in-
cluding rejection by leading law firms and by the very court to which she is nomi-
nated today—demonstrated vividly the nature of gender discrimination in this coun-
try’s recent past. Now, in 1993, thanks in no small part to judge Ginsbur?'s efforts
as an advocate for women, many—but not all—of the formal, legal obstacles t¢ the
gd\{apcement of women have been eliminated by legislative action and by judicial

ecisions.

Judge Ginsburg, toda‘\;emarks only the second time in our nation’s history that
a woman has appeared before the Senate Judiciary Committee as a nominee to the
Supreme Court. It is also the first time that any woman, let alone two, has sat as
a member of this all-important body.

A year ago, I watched Senate confirmation hearings with a sense of helplessness
and exclusion. Our democracy once again responded, and the people of Illinois have
given me the unique privilege of participating today.

This is the greatest country in the world. And I believe the United States Con-
stitution to be finest exposition of democratic principles ever written. I make these
statements, Mr. Chairman, fully aware of the fact that in its original form, the Con-
stitution included neither this Senator, as an American of African descent, nor our
distinguished nominee, as a woman, in its vision of a democratic society.

But the greatness of the Constitution lies in the fact that it is a living document,
or as Dr. Martin Luther King Jr. once said, a “declaration of intent” regarding
America’s unlimited potential. A document that through an often painful process of
amendment and interpretation has broadened its reach to extend to the previously
excluded its promise of equality and justice for ail.

Over the years the Supreme Court has played a glorious role in that process. It
was the Justices of our Supreme Court, in their bold, independent and faithful in-
terpretations of our Constitution, who outlawed racial segregation in our schools,
guaranteed indigent criminal defendants the right to counsel, brought wiretappin
within the restrictions of the fourth amendment, demanded freedom of speech, an
recoghized a woman’s fundamental right to control her reproductive destiny.

In some of the most difficult eras of our history the Supreme Court has shown
the courage to give life to the promise of the Constitution. A central issue of our
time is whether that courage has been lost to timidity and partisan politics.

It is troubling that the court’s general approach to constitutional interpretation—
the willingness of some recent nominees to embrace the jurisprudence of so-called
“strict construction” and “original intent”—all too often has resulted in a narrow
reading of the Constitution that has curtailed, rather than expanded, individual
rights and has left those who are not rich, powerful or privileged with fewer rights
under our precious Constitution. ar working men and women can no longer
be sure that the Supreme Court will be their champion of last resort.

It is time for the Court to embark upon a bold new era, Judge Ginsburg. It is
time for a new vision,
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Over the next few days, this committee will have the opportunity to explore some
of the most complicated doctrines of constitutional law with a brilliant jurist and
legal scholar, These discussions are designed to illuminate Judge Ginsburg’s judicial
philosophy and temperament. But even as we engage in what may sometimes be-
come a highly technical dialogue, Mr. Chairman, let us never forget that the Su-
preme Court does not belong to the Senate Judiciary Committee, nor to this coun-
i?"s 800,000 lawyers, nor even to the nine distinguished Justices themselves. No,

r. Chairman, the Court belongs to the American people, And the Court belongs
to the American peotﬁle for one very simple, yet profound reason: Because the Con-
stitution belongs to the American people.

Judge Ginsburg, in your very eloquent remarks accepting your nomination, you
said that you hoped to work “to the best of my ability for the advancement of the
law in the service of society.”

I salute your aspirations, Judge Ginsburg. But, 1 also hope that you will bring
more than your ability to the High Court. I hope that you wﬂf‘;lso bring your heart,
your history, and your humanity.

Because on this historic occasion, I cannot help but recall the words of one distin-
guished American jurist, who said, “l often wonder whether we do not rest our
hopes too much upon Constitutions, upon laws, and upon courts. These are false
hopes; believe me these are false hopes. Liberty lies in the hearts of men and
women * * * when it dies there no constitution, no law, no court can save it.”

This great nation is about to entrust its Constitution, its laws and its highest
court to you, Judge Ginsburg. So I hope that liberty—and equality and oppor-
tunity—lie within your heart. Because the hopes of millions of Americans depend
on it. And if liberty and equality and a love of the law live in your heart, then the
President, this committee, and the American people have made the right choice.

It is my hope, Judge Ginsburg, that you will pick up the mantle of Justices Bren-
nan and Marshall and that you will once again give voice within the Court to the
aspirations and hopes of the forgotten members of our society.

The CHAIRMAN, Well stated, Senator. I thank you very much.

Let me take one brief moment to explain how Senator Hatch and
I have concluded we will pursue the schedule for the remainder of
the day. Very briefly, I will ask Judge Ginsburg to rise and be
sworn and introduce her family to us, and then invite her to make
an opening statement.

At the conclusion of that statement, we will recess for lunch.
There have been five votes ordered to be voted in succession begin-
ning at 2:15 this afternoon, so we will not reconvene the hearings
until 3:15.

At 3:15, when we reconvene, I have a very brief statement of less
than a couple minutes on process, how the remainder of the hear-
ing will be conducted from a procedural standpoint, and T will
begin the first round of questions. Each Senator will be given an
opportunity to have an exchange with the witness, the nominee, up
to 30 minutes, at which time we will conclude the questioning of
that Senator. We will not have an opportunity to have every Sen-
ator ask their first round of questions today.

It is my intention to have the hearings recess approximately at
6:30, and we will reconvene then at 10 o’clock on Wednesday morn-
ing, picking up with whoever was the next questioner in line. So
that is how we will proceed from a schedule standpoint.

Judge, I now ask you to stand with me and be sworn: Judge, do
you swear that the testimony you are about to give will be the
whole truth and nothing but the truth, so help you God?

Judge GINSBURG. 1 do, Mr. Chairman.

The CHAIRMAN. Thank you.
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TESTIMONY OF HON. RUTH BADER GINSBURG, TO BE ASSOCI-
ATE JUSTICE OF THE SUPREME COURT OF THE UNITED
STATES

The CHAIRMAN. Judge, now you know, after hearing the click of
all those cameras, why I am so popular with the camera persons
here, because after lunch they will be banished from the well. I
love them all, but after you introduce your family, we are going to
take a moment to banish them from the well, so that when you
make your statement, you are unencumbered by their smiling faces
and the click of the camera.

Would you be kind enough, Judge, to introduce your family to us.

Judge éINSBURG. Thank you, Mr. Chairman.

I have such a large family with me today, such an extended fam-
ily, not just the immediate people behind me who I will introduce,
but my friends, my law clerks, my secretaries. My heart is over-
ﬂowin%, because those are the people who have made it possible for
me to be here today.

But let me start with my nephew, Peter Stiepleman.

The CHAIRMAN. Stand up, so we may all see you.

Judge GINSBURG. My brother-in-law, Ed Stiepleman.

The CHAIRMAN. Welcome.

Judge GINSBURG. My wonderful sister-in-law, Claire Stiepleman.

And one of my wonderful law clerks who is representing all the
rest, Al Cacozza.

My life’s partner for 39 years, Martin Ginsburg.

The CHAIRMAN, Welcome. Welcome.

Judge GINSBURG. And my son from the great State of Chicago,
James Ginsburg.

ghe CHAIRMAN. That is what most Chicagoans think, that it is
a State.

Judge GINSBURG. And his very special friend, Lisa Brauston.

The CHAIRMAN. Lisa,

Jud%e GINSBURG. And my incredible daughter, Jane Ginsburg
and Clara.

The CHAIRMAN. Clara, you deserve an award so far today.

Judge GINSBURG. She sure does, and, you know, people think I
am very serious and sober as a judge, and so when I had all you
people taking photographs of me in the White House, people were
trying to get me to smile, and they said think of Clara.

The CHAIRMAN. You have Clara smiling.

Judge GINSBURG. Then my grandson, gaul Spera, I must tell you
that, in preparation for these hearings, 1 have read briefing books,
opinion books, law reviews, but there is no book in the world that
means as much to me as this one. This is Paul’s book. It says, “M
Grandma is Very, Very Special,” by Paul Spera. I thank you, Paul,
for this wonderful book.

The CHAIRMAN. I will tell you, Paul, the handwriting is good, the
pictures are beautiful and you don’t need a publisher. [Laughter.]

Judge GINSBURG. It ends with a map of the United States of
America.

The CHAIRMAN. As Senator Kennedy just said, he hopes your
teacher is listening to this.

Judge GINSBURG. And my son-in-law, George T. Spera, Jr.

The CHAIRMAN. George.
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Judge GINSBURG. And Christine, au pair from Belgium, who has
been taking such wonderful care of the children.

Then, on behalf of my cousins who I reckon by the dozen, Ste-
phen Hess.

The CHAIRMAN. Stephen, welcome.

You have quite a family and we welcome you all here today. It
is obviously a very proud moment for you, and this is a proud mo-
ment for the photographers, because they get to stand and be seen
on television as they walk out of the well. [Laughter.]

Thank you all. While they are moving, I want those listening to
understand 1 have not banished them from the hearing. They will
recede into the various places for which this room was designed to
be able to take their photographs, so they will continue to be able
to do their job.

One of our colleagues who has just arrived has a statement, and
I will ask him whether or not he would prefer to deliver it before
or after the nominee makes her statement,

Senator PRESSLER. I apologize, Mr, Chairman. I was in the Com-
merce Committee where I am the ranking member. We had an air
safety hearing, and I went through a long morning. I will greatly
summarize my statement. What do you prefer? What does the
chairman prefer?

The CHAIRMAN. That is fine, Senator, you go right ahead, and
then we will go to your statement.

OPENING STATEMENT OF SENATOR PRESSLER

Senator PRESSLER. Welcome, Judge Ginsburg.

You and I share something in common. This is our first U.S. Su-
preme Court confirmation hearing. I am very much impressed with
your legal background. You are a pioneer in the field of gender dis-
crimination, and your long line of legal victories has secured fun-
damental rights for both women and men.

As stated in my conversation with you in my office several weeks
ago, I am very interested in how you would approach cases of par-
ticular interest to those of us living in the West. In my part of the
country, many legal controversies arise over how the law of the
land is applied to the use of the land. Environmental law, water
law, hunting and fishing rights, mineral rights, access to public
lands, private property rights, and cases and controversies arising
in Indian country—these are everyday issues that affect everyday
people living in the West. The Court’s treatment of these issues
dramatically affects the way of life of the people of the West, in-
cluding my home State of South Dakota.

I certainly am not looking for your position on these issues. After
all, you are not campaigning for an elected office. Nor are you a
political appointee. You have been nominated to be a Justice on the
highest court in the land.

We on this committee and our colleagues in the Senate are
charged with the responsibility to confirm or not confirm you for
this high office. Some writers have commented that the Senate is
the last opportunity for the people to have a voice in determining
who shall sit on the Nation’s highest Court.

Supreme Court Justices are appointed for life. Once you are seat-
ed on the Court, the American people will have to coexist with Jus-
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tice Ginsburg for as long as you choose to stay, or God chooses to
keep you there.

Before I cast my vote on your confirmation, I would like to know
how familiar you are with the issues I referenced, your inclination
to learn more about them, and how you intend to go about deciding
cases involving these issues. Indeed, on Indian country issues, [
note in the papers that even the State of Connecticut has a dispute
over Indian lands and Indian jurisdiction.

Both Indians and non-Indians on or near reservations are eager
to resolve some of these issues, and many of them go to the Su-
preme Court. Through these specific issues, I hope to learn more
about your general approach to the basic principles of judging,
principles such as fairness and objectivity.

There also are many issues that go to the Supreme Court regard-
ing hunting and fishing rights, such as on the Missouri River.
There are cases that go to the Supreme Court about the tribal
courts, which are quite different from the U.S. Federal district
courts. Indian cases significantly contribute to the work overload of
Federal judges in my State.

In the course of the next few days, I hope we can have a dialogue
on issues of concern to the people in the West, but not only in the
West, but throughout the United States, because everyone is con-
cerned about these issues. And the Supreme Court ends up decid-
ing more of them than Congress, perhaps because Congress is un-
willing. Maybe I should criticize our own institution.

In the interest of time, I ask unanimous consent to be able to
submit the remainder of my statement for the record. I shall be
asking many questions on Indian country jurisdiction.

The CHAIRMAN. Without objection, it will be entered in the
record. I thank you, Senator.

[The prepared statement of Senator Pressler follows:]

PREFPARED STATEMENT OF SENATOR PRESSLER

Welcome, Judge Ginsburg. You and 1 share something in common—this is our
first U.S. Supreme Court confirmation hearing. I look forward te them very much,
as I'm sure you de.

Judge Ginsburg, you have a most impressive legal background. You are a pieneer
in the field of gender discrimination. Your long line of legal victories has
fundamental rights for both women and men. Your distinguished piace in the annals
of American law already is secure.

The volume of your writings is astounding. My staff has filled nearly three dozen
large three-ring binders to contain them. In reading your articles and decisions, one
receives an education on a wide range of legal subjects. I commend you for the pro-
lific contributiens you have made to the law.

As stated in my conversation with you in my office several weeks ago, I am very
interested in how you would approach cases of particular interest to those of us liv-
ing in the West. In my part of the country, many legal controversies arise over how
the law of the land is applied to the use of the land. Environmental law, water law,
hunting and fishing rights, mineral rights, access to public lands, private poverty
rights, and cases and controversies arising in Indian Country—these are everyday
issues that affect everyday people living in the West. The Court’s treatment of these
issues dramatically affect the way of life of the people of the West, including my
home state of South Dakota.

I certainly am not looking for your “position” on these issues. After all, you are
not campaigning for an elected office. Nor are you a political appointee. You have
been nominated to be a justice on the highest court of this land.

We on this Committee and our colleagues in the Senate are charged with the re-
sponsibility to confirm or not confirm you for this high office. Some writers have
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commented that the Senate is the last oPportlmity for the people to have a voice
in determining who shall sit on the nation’s highest court. R

Supreme Court justices are appointed for life. Once you are seated on the Court,
the erican people will have to coexist with Justice Ginsburg for as long as you
choose to stay, or God chooses to keep you there. The people will have no say about
your tenure.

Before I can cast my vote on your confirmation, I would like to know how familiar
ﬁou are with the issues | referenced, you inclination to learn more about them, and

ow Eou intend to go about deciding cases involving these issues. Through these
specific issues, I hope to learn more about your general approach to the basic prin-

ciples of d:ldging—-pﬁnciples such as fairness and objectivity.

Over the course of the next few days, I hope we can have a dialogue on issues
of concern to people in the West. I believe we can learn from each other in the proc-
ess,

Once again, welcome to this hearing. 1 look forward to your testimony.

The CHAIRMAN. Judge, the floor is now yours. Again, welcome.

Judge GINSBURG. Thank you, Mr. Chairman, Senator Hatch, and
other members of the committee.

May 1 say first how much I appreciate the time committee mem-
bers took to greet me in the weeks immediately following the Presi-
dent’s nomination. It was a particularly busy time for you, and I
thank you all the more for your courtesy.

To Senator Moynihan, wlzo has been at my side every step of the
way, a thousand thanks could not begin to convey my appreciation.
Despite the heavy demands on his time, during trying days of
budget reconciliation, he accompanied me on visits to Senate mem-
bers, he gave over his own desk for my use, he buoyed up my spir-
its whenever a lift was needed. In all, he served as the kindest,
wisest counselor a nominee could have.

Senator D’Amato, from my great home State of New York, volun-
teered to join Senator Moynihan in introducing and sponsoring me,
and I am so grateful to him. I have had many enlightening con-
versations in Senate Chambers since June 14, but my visit with
Senator D’Amato was sheer fun.

The CHAIRMAN. It always is. [Laughter.]

Judge GINSBURG. My children decided at an early age that moth-
er’s sense of humor needed improvement. They tried to supply that
improvement, and kept a book to record their successes. gﬁe book
was called “Mommy Laughed.” My visit with Senator D’Amato
would have supplied at least three entries for the “Mommy
Laughed” book.

Representative Norton has been my professional colleague and
friend since days when we were still young. As an advocate of
human rights and fair chances for all people, Eleanor Holmes Nor-
ton has been as brave and as vigilant as she is brilliant. I am so
pleased that she was among my introducers, and so proud to be
one of Eleanor’s constituents.

Most of all, the President’s confidence in my capacity to serve as
a Supreme Court Justice is responsible for t{e proceedings about
to begin. There are no words to tell him what is in my heart. I can
say simply this: If confirmed, I will try in every way to justify his
faith in me.

I am, as you know from my responses to your questionnaire, a
Brooklynite, born and bred—a first-generation American on my fa-
ther’s side, barely second-generation on my mother’s. Neither of my

arents had the means to attend college, but both taught me to
ove learning, to care about people, and to work hard for whatever
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I wanted or believed in. Their parents had the foresight to leave
the old country, when Jewish ancestry and faith meant exposure
to pogroms and denigration of one’s human worth. What has be-
come of me could happen only in America. Like so many others, I
owe 80 much to the entry this Nation afforded to people yearning
to breathe free.

I have had the great fortune to share life with a partner truly
extraordinary for his generation, a man who believed at age 18
when we met, and who believes today, that a woman’s work,
whether at home or on the job, iz as important as a man’s. I at-
tended law school in days when women were not wanted by most
members of the legal profession. I became a lawyer because Marty
and his parents supported that choice unreservedly.

I have been deeply moved by the outpouring of good wishes re-
ceived in recent weeks from family, neighbors, camp mates, class-
mates, students at Rutgers and Columbia, law-teaching colleagues,
lawyere with whom I have worked, judges across the country, and
many women and men who do not know me. That huge, spirit-lift-
ing collection shows that for many of our people, an individual’s sex
is no longer remarkable or even unusual with regard to his or her
qualifications to serve on the Supreme Court.

Indeed, in my lifetime, I expect to see three, four, perhaps even
more women on the High Court Bench, women not shaped from the
same mold, but of different complexions. Yes, there are miles in
front, but what a distance we have traveled from the day President
Thomas Jefferson told his Secretary of State: “The appointment of
women to [public] office is an innovation for which the public is not
prepared.” “Nor,” Jefferson added, “am [.”

The increasingly full use of the talent of all of this Nation’s peo-
ple holds large promise for the future, but we could not have come
to this point—and I surely would not be in this room today—with-
out the determined efforts of men and women who kept dreams of
equal citizenship alive in days when few would listen. People like
Susan B. Anthony, Elizabeth Cady Stanton, and Harriet Tubman
come to mind. I stand on the shoulders of those brave people.

Supreme Court Justices are guardians of the great charter that
has served as our Nation’s fundamental instrument of government
for over 200 years. It is the oldest written constitution still in force
in the world. But the Justices do not guard constitutional rights
alone. Courts share that profound responsibility with Congress, the
President, the States, and the people. Constant realization of a
more perfect Union, the Constitution’s aspiration, requires the
widest, broadest, deepest participation on matters of government
and government policy.

One of the world’s greatest jurists, Judge Learned Hand, said, as
Senator Moseley-Braun reminded us, that the spirit of liberty that
imbues our Constitution must lie first and foremost in the hearts
of the men and women who compose this great Nation. Judge Hand
defined that spirit, in a way I fully embrace, as one which is not
too sure that it is right, and so seeks to understand the minds of
other men and women and to weigh the interests of others along-
side its own without bias. The spirit Judge Learned Hand de-
scribed strives for a community where the least shall be heard and
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considered side by side with the greatest. I will keep that wisdom
in the front of my mind as long as I am capable of judicial service.

Some of you asked me during recent visits why 1 want to be on
the Supreme Court. It is an opportunity beyond any other for one
of my training to serve society. The controversies that come to the
Supreme Court, as the last judicial resort, touch and concern the
health and well-being of our Nation and its people. They affect the
preservation of liberty to ourselves and our posterity. Serving on
this Court is the highest honor, the most awesome trust, that can
be placed in a judge. It means working at my craft—working with
fe_m for the law--—-as a way to keep our society both ordered and
ree.

Let me try to state in a nutshell how I view the work of judging.
My approach, I believe, is neither liberal nor conservative. Rather,
it is rooted in the place of the judiciary, of judges, in our demo-
cratic society. The Constitution’s preamble speaks first of “We, the
People,” and then of their elected representatives. The judiciary is
third in line and it is placed apart from the political fray so that
its members can judge fairly, impartially, in accordance with the
law, and without fear about the animosity of any pressure group.

In Alexander Hamilton’s words, the mission of judges is “to se-
cure a steady, upright, and impartial administration of the laws.”
I would add that the judge should carry out that function without
fanfare, but with due care. She should decide the case before her
without reaching out to cover cases not yet seen. She should be
ever mindful, as Judge and then Justice Benjamin Nathan Cardozo
said, “Justice is not to be taken by storm. She is to be wooed by
slow advances.”

We—this committee and I—are about to embark on many hours
of conversation. You have arranged this hearing to aid you in the
performance of a vital task, to prepare your Senate colleagues for
consideration of my nomination.

The record of the Constitutional Convention shows that the dele-
gates had initially entrusted the power to appoint Federal judges,
most prominently Supreme Court Justices, not to the President,
but to you and your colleagues, to the Senate acting alone. Only
in the waning days of the Convention did the Framers settle on a
nomination role for the President and an advice and consent role
for the Senate.

The text of the Constitution, as finally formulated, makes no dis-
tinction between the appointment process for Supreme Court Jus-
tices and the process for other offices of the United States, for ex-
ample, Cabinet officers. But as history bears out, you and Senators
past have sensibly considered appointments in relation to the ap-
pointee’s task.

Federal judges may long outlast the President who appoints
them. They may serve as long as they can do the job. As the Con-
stitution says, they may remain in office “during good Behaviour.”
Supreme Court Justices, most notably, participate in shaping a
lasting body of constitutional decisions. They continuously confront
matters on which the Framers left things unsaid, unsettled, or un-
certain. For that reason, when the Senate considers a Supreme
Court nomination, the Senators are properly concerned about the
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nominee’s capacity to serve the Nation, not just for the here and
now, but over the long term.

You have been supplied, in the 5 weeks since the President an-
nounced my nomination, with hundreds of pages about me and
thousands of pages I have penned—my writings as a law teacher,
mainly about procedure; 10 years of briefs filed when [ was a court-
room advocate of the equal stature of men and women before the
law; numerous speeches and articles on that same theme; 13 years
of opinions—counting the unpublished together with the published
opinions, well over 700 of them-—~all decisions I made as a member
of the U.S. Court of Appeals for the District of Columbia Circuit;
several comments on tie roles of judge and lawyers in our legal
system.

That body of material, I know, has been examined by the com-
mittee with care. It is the most tangible, reliable indicator of my
attitude, outlook, approach, and style. I hope you will judge my
qualifications principally on that written record, a record spanning
34 years, and that you will find in that written record assurance
that I am prepared to do the hard work and to exercise the in-
formeld, independent judgment that Supreme Court decisionmaking
entails.

I think of these proceedings much as I do of the division between
the written record and briefs, on the one hand, and oral argument
on the other hand, in appellate tribunals. The written record is by
far the more important component in an appellate court’s decision-
making, but the oral argument often elicits helpful clarifications
and concentrates the judges’ minds on the character of the decision
they are called upon to make.

There is, of course, this critical difference. You are well aware
that I come to this proceeding to be judged as a judge, not as an
advocate, Because 1 am and hope to continue to be a judge, it
would be wrong for me to say or to preview in this legislative
chamber how I would cast my vote on questions the Supreme Court
may be called upon to decide. Were I to rehearse here what I would
say alnd how I would reason on such questions, I would act injudi-
ciously,

Judges in our system are bound to decide concrete cases, not ab-
stract issues. Each case comes to court based on particular facts
and its decision should turn on those facts and the governing law,
stated and explained in light of the particular arguments the par-
ties or their representatives present. A judge sworn to decide im-
partially can offer no forecasts, no hints, for that would show not
only disregard for the specifics of the particular case, it would dis-
play disdain for the entire judicial process.

Similarly, because you are considering my capacity for independ-
ent judging, my personal views on how I would vote on a publicly
debated issue were I in your shoes—were I a legislator—are not
what you will be closely examining. As Justice Oliver Wendell
Holmes counseled, “{Olne of the most sacred duties of a judge is
not to read [her] convictions into [the Constitution).” I have tried
and I will continue to try to follow the model Justice Holmes set
in holding that duty sacred.

I see this hearing, as I know you do, as a grand opportunity once
again to reaffirm that civility, courtesy and mutual respect prop-
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erly keynote our exchanges. Judges, I am mindful, owe the elected
branches—the Congress and the President—respectful consider-
ation of how court opinions affect their responsibilities. And I am
heartened by legislative branch reciprocal sensitivity. As one of you
said 2 months ago at a meeting of the Federal Judges Association,
“We in Congress must be more thoughtful and more deliberate in
order to ena%lie judges to do their job more effectively.”

As for my own deportment or, in the Constitution’s words, “good
Behaviour,” I prize advice received on this nomination from a dear
friend, Frank Griffin, a recently retired Justice of the Supreme
Court of Ireland. Justice Griffin wrote: “Courtesy to and consider-
ation for one’s colleagues, the legal profession, and the public are
among the greatest attributes a judge can have.”

It is fitting, as I conclude this opening statement, to express my
deep respect for, and abiding appreciation to Justice Byron R.
White for his 31 years and more of fine service on the Supreme
Court. In acknowledging his colleagues’ good wishes on the occa-
sion of his retirement, Justice White wrote that he expects to sit
on U.S. courts of appeals from time to time, and so to be a
consumer of, instead of a participant in, Supreme Court opinions.
He expresged a hope shared by all lower court l-f'udges. He hoped
“the Supreme Court’s mandates will be clear and crisp, leaving as
little room as possible for disagreement about their meaning.” If
confirmed, I will take that counsel to heart and strive to write
opinions that both “get it right” and “keep it tight.”

Thank you for your patience.

[The prepared statement and the initial questionnaire of Judge
Ginsburg follow:]

PREPARED STATEMENT OF JUDGE GINSBURG

Mr. Chairman, Senator Hatch, and other members of the Committee, may I say
first how much I appreciate the time Committee members took to greet me in the
weeks immediatel t];nowing the President’s nomination. It was a particularly busy
time for you, and I thank you all the more for your courtesy.

To Senator Moynihan, who has been at my side every step of the way, a thousand
thanks could not begin to convey my appreciation. Despite the heavy demands on
his time, during trying days of budget reconciliation, he accompanied me on visits
to Senate members, gave over his own desk for my use, buoyed up my spirits when-
ﬁver a lift was nee&ed, and served as the kindest, wisest counselor a nominee could

ave.

Senator D’Amato volunteered to join Senator Moynihan in intreducing and spon-
soring me, and I am so grateful to him. I have had many enlightening conversations
in Senate chambers since June 14, but my visit with Senator I’Amato was sheer
fun. My children decided at en early age that their mother’s sense of humor needed
improvement. They tried to supply that improvement, and kept a book to record
their successes; the book was called: “Mommy Laughed.” My visit with Senator
D’Amato would have supplied at least three entries for the “Mommy Laughed” book

Representative Norton has been a professional colleague and friend since days
when we were very young. As an advocate of human rights and fair chances for all
people, she has been a8 courageous and vigilant as she is intelligent, I am so
pleased that she is among my introducers, and so proud to be one of Eleanor’s con-
stituents.

Most of all, the President’s confidence in my capacity to serve as a Supreme Court
Justice is responsible for the proceedings about to begin. There are no words to tell
him what is in my heart. I can say simply this: if confirmed, I will try in every way
to justify his faith in me.

am, as you know from my responses to fyou.r questionnaire, Brooklynite born and
/ bred—a first generation American on my father’s side, barely second generation on

/ my mother’s, Neither of my parents had the means to attend college, but both

taught me to love learning, to care about people, and to work hard for whatever I
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wanted or believed in. Their parents had the foresight to leave the “old country”
when Jewish ancestry and faith meant exposure to pogroms and denigration of one’s
human worth. What has become of me could happen only in America. Like s0 many
others, I owe so0 much to the entry this nation afforded to people “yearning to
breathe free.”

I have had the great fortune to share life with a partner truly extraordinary for
his generation, a man who believed at age 18 when we met, and who believes today,
that a woman’s work—at home or on the job—is as important as a man’s. I became
a lawyer, in days when women were not wanted by most members of the legal pro-
fession, because Marty and his parents supported that choice unreservedly.

I have been deeply moved by the outpouring of good wishes received in recent
weeks from family, neighbors, campmates, classmates, students at Rutgers and Co-
lumbia, law-teaching colleagues, lawyers with whom I have worked, judges across
the country, and many wemen and men who do not know me, That huge, spirit-
lifting collection shows that for many of our people, an individual’s sex is no longer
remarkable, or even unusual, with regard to his or her qualifications to serve on
the Supreme Court.

Indeed, in my lifetime, I expect to see three, four, and perhaps even more women
on the High Court bench, women not shaped from the same mold, but of different
complexions, Yes, there are still miles in front, but what a distance we have trav-
eled from the day President Thomas Jefferson told his Secretary of State: “The ap-
pointment of women to [public] office is an innovation for which the public is not
pr%ared. Nor,” Jefferson added, “am 1.”

e increasingly full use of the talent of all of this nation’s peodple holds large
promise for the future, but we could not have come to this point—and I surely would
not be in this room today—without the determined efforts of men and women who
kept dreams of equal citizenship alive in days when few would listen. People like
Susan B. Anthony, Elizabeth Cady Stanton, and Harriet Tubman come to mind. I
stand on the shoulders of those brave people.

Supreme Court Justices are guardians of the great charter that has served as our
nation’s fundamental instrument of government for over 200 years, the oldest writ-
ten Constitution still in force in the world. But the Justices do not guard constitu-
tional rights alone. Courts share that profound responsibility with the Congress, the
President, the States, and the People. Constant realization of a more perfect union,
the Constitution’s aspiration, requires the widest, broadest, deepest participation on
matters of government and government policy.

One of the world’s greatest jurists, Judge Learned Hand, said that the spirit of
liberty that imbues our Constitution must lie, first and foremost, in the hearts of
the men and women who compose this great nation. He defined that spirit, in a way
I fully embrace, as one which is not too sure that it is right, and so seeks to under-
stand the minds of other men and women and to weigh the interests of others along-
side its own without bias. The spirit Judge Learned Hand described strives for a
community where the least shall be heard and considered side by side with the
greatest. I will keep that wisdom in the front of my mind as long as 1 am capable
of judicial service.

Some of you asked me, during recent visits, why I want to be on the Supreme
Court. It is an opportunity, beyond any other, for one of my training to serve society.
The controversies that come to the Supreme Court, as the last judicial resort, touch
and concern the health and well-being of our nation and its people; they affect the
Ereservation of liberty to ourselves and our posterity. Serving on this Court is the

ighest honor, the most awesome trust that can be placed in a judge. It means
working at my craft—working with and for the law—as a way to keep our society
both ordered and free.

Let me try to state in a nutshell how I view the work of judging. My approach,
1 believe, is neither “liberal” nor “conservative.” Rather, it is rooted in the place of
the judiciary—of judges—in our democratic society. The Constitution’s preamble
speaks first of We, the People, and then of their elected representatives. The Judici-
ary is third in line, and it is placed apart from the political fray so that its members
can judge fairly, impartially, in accordance with the law and without fear about the
animosity of any pressure group.

In Alexander Hamilton’s words: the mission of judges is “to secure a steady, up-
right, and impartial administration of the laws.” I would add that the judge should
carry out that function without fanfare, but with due care: she should decide the
case before her without reaching out to cover cases not yet seen. She should be ever
mindful, as Judge and then Justice Benjamin Nathan Cardozo said: “Justice is not
to be taken by storm. She is to be wooed by slow advances.”
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We—this Committee and I—are about to embark on many hours of conversation.
You have arranged this hearing to aid in the performance of a vital task—to
prepare your Senate colleagues for consideration of my nomination.

e record of the Constitutional Convention shows that the delegates had initially
entrusted the power to appoint federal judges, most prominently, Supreme Court
Justices, not to the President, but to you and your colleagues—to the Senate, acting
alone. Only in the waning days of the Convention did the framers settle on a nom-
nation role for the President, and an advice and consent role for the Senate.

The text of the Constitution, as finally formulated, makes no distinction between
the alzpoint.memmcess for Supreme Court Justices, and the process for other offi-
cers of the United States, for example, cabinet officers. But as history bears out, you
and Senators past have sensibly considered appointments in relation to the ap-
pointee’s task.

Federal judges may long outlast the President who appoints them. They may
serve as long as they can do the job, as the Constitution says, they may remain in
office “during good Behaviour.” Supreme Court Justices, particularly, participate in
shaping a lasting body of constitutional decisions; they continuously confront mat-
ters on which the Framers left many things unsaid, unsettled, or uncertain. For
that reason, when the Senate considers a Supreme Court nomination, the Senators
are tﬂroﬁerly concerned about the nominee’s capacity to serve the nation, not just
for the here and now, but over the long term.

You have been supglied, in the five weeks since the President announced my nom-
ination, with hundreds of pages about me, and thousands of pages I have penned—
my writings as a law teacher, mainly about procedure; ten years of briefs filed when
I was a courtroom advocate of the equal stature of men and women before the law;
numercus speeches and articles on that same theme; thirteen gea.rs of opinions—
well over 700 of them—decisions I made as a member of the U.5. Court of Appeals
for the District of Columbia Circuit; several comments on the roles of judges and
lawyers in our legal system. That body of material, I know, has been examined by
the Committee with care. It is the most tangible, reliable indicator of my attitude,
outlook, appreach, and style. I hope you will judge my qualifications principally on
that written record spanning thirty-four years, and that you will find in it assurance
that I am prepared to do the hard work, and to exercise the informed and independ-
ent judgment that Supreme Court decisionmaking entails.

I think of these proceedings much as I do of the division between the written
record and briefs, on the one hand, and oral argument on the other hand, in appel-
late tribunals. The written record is by far the more important component in an ap-
petlate court’s decisionmaking, but the oral argument often elicits helpful clarifica-
tions and concentrates the judgﬁ' minds on the character of the decision they are
called upon to make.

There is, of course, this critical difference. You are well aware that 1 came to this
proceeding to be judged as a judge, not as an advocate. Because 1 am and hope to
continue to be a judge, it would be wrong for me to say or preview in this legislative
chamber how 1 would cast my vote on questions the Supreme Court may be called
upon to decide. Were I to rehearse here what I would say and how 1 would reason
on such questions, I would act injudiciously.

Judges in our system are bound to decide concrets cases, not abstract issues; each
case is based on particular facts and its decision should turn on those facts and the
governing law, stated and explained in kight of the particular arguments the parties
or their representativés choose to present. A judge sworn to decide impartially can
offer no forecasts, no hinta, for that would show not only disregard for the specifics
of the particular case, it would display disdain for the entire judicial process,

Similarly, because you are considering my capacity for independent judging, my
personal views on how I would vote on a publicly debated issue were I in your
shoes—were I a legislator—are not what you will be closely examining. As Justice
Oliver Wendell Hoimes counseled: “[Olne of the most sacred duties of a2 judge is not
to read [her] convictions into [the Clonstitution{}.” I have tried, and I will continue
to try, to follow the model Justice Holmes set in holding that duty sacred.

1 see this hearing, az 1 know you do, as a grand opportunity once again to reaffirm
that civility, courtesy, and mutual respect tﬁrogerly eynote our exchanges. Judges,
1 am mindful, owe the elected branches—the Congress and the President—respect-
ful consideration of how court opinions affect their responsibilities. And I am heart-
ened by legislative branch recigrocal sensitivity. As one of you said two months ago
at a meeting of the Federal Judges Association: “We in Congress must be more
thoughtful and deliberate in order to enable judges to do their job more eﬂ‘ectively.”

As for my own d?ortment or, in the Constitution’s words, “good Behaviour,” 1
prize advice received on this nomination from a dear friend, Frank Griffin, a re-
cently retired Justice of the Supreme Court of Ireland. Justice Griffin wrote: “Cour-
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tesy to and consideration for one’s mlleag'nes the legal profession, and the public
are among the greatest attributes a judge can ha

It is fitting, as | conclude thie opening statement, to express my deep respect for,
and abiding appreciation to Justice Byron R, White for his thirty-one years and
more of fine service on the Supreme Court. In acknowledging his colleagu
wishes on the occasion of his retirement, Justice White wrote that he erpects to sit
on U.8. Courts of Appeals from time to time, nndsotobeaconsumerofmstead
of a participant in, greme Court opinions. He expressed a hope shared b

oped “the [Supreme] Court’s mandates will be clear lyand]

lower court u
cn e ]ashtt.lermmns ible for ment about their mean-
se If eonfirmed fwﬂl take the oa.mm heart mﬁ to write opinions that

bot.h “get it nght" and “keep it tight.”
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SEMATE JUDICIARY COMMITTRE
INITIAL QUERSTIONHAIRE (SUPREME COURT)
I. DBIOGRAPHICAL INFTORMATION (PUBLIC)

Full name (include any former names used).

Ruth Bader Ginsburyg

Name on birth certificate: Joan Ruth Bader
Childhood nickname: Kiki

Address: List current place of residence and office
addrasses.

Residence: 700 New Hampshire Avenue, N.W.
Washington, D.C. 20037

offica: United States Courthouse
Washington, D.C. 20001

Date and place of birth.

March 1%, 1933; Brooklyn, New York.

What is your marital status? List spouse’s name,

occupation, employer’s name and business addresses.
~ Married.

Martin D. Ginsburyg

law professor; lawyer

Georgetown University Law Center

600 New Jarsey Avenue, W.W.

Washington, D.C. 20001

Martin D. Ginsburg, P.C., of counsel to

Fried, Frank, Harris, Shriver & Jacobson

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

1 List each college and law school you have
attended, including dates of attendance, degrees receiynd,
and dates degrees were granted.’
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Cornell University, 1950-54, B.A. 1954.
Harvard Law School, 1956-58.
Colunbia Law School, 19%8-59, LL.B. (J.D.} 1959.

(Transferred from Harvard to Columbia for financial and
famjly reasong. Husband graduated from Harvard Law Scheool
in 1958. He had an attractive professional opportunity in
New York; no equivalent opportunity was available in the
Boston area. Our daughter was then age 3, and we wighed to
remain together as a family unit.)

: List {by year) all governmental
agencies, business or professiona)l corporations, companies,
firme, or other enterprises, partnerships, institutions and
organizations, nonprofit or otherwise, with which you are or
have baen connected as an officer, dlrector, partner,
proprietor, or employee.

In the first eix months of 1955, I held, successively,
two clerk-~typist jobs. The first was at the post engineer
troop supply office in Port 5ill, oklahoma, the second, at
the Social Security Office in Lawton, Oklahoma.

In July and August of 1957, I worked as A sunmer law
clark at Paul, Weiss, Rifkind, wWharton & Garrison, then
located at 575 Madison Avenue, New York, N.Y. (current
address: 1285 Avenue of the Anericas, New York, N.Y.
10019} .

~ Employment experience aftar lawv school:

Law Secretary (law clerk), Hon. Edmund L. Palmieri,
United States District Court, Southern District of
New York, 1959-§1
raference: Alvin Schulman, Moses & Bingnr,
1271 Avenue of the Americas, New York, N.Y.
10020, tel. (212) 246-3700

Research Associate, Columbia Law School
Project on International Procedure, 1961-62
reference: Professor Hans Smit, Columbia Law
School, 435 W. 116 Street, New York, N.Y.
10027, tel. (212) 854-2631

Associate Director, Columbia Law Schocl
Project on International Procedure, 1962-63
reference: Professor Hans Sait, Columbia Law
School, 435 W. 116 Strest, New York, N.Y.
10027, tel. (212) 854-26)1
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Rutgers -~ The State University School of Law (Newark)
Asalstant Professor, 1963-66
Assoclate Profaessor, 1966-6%
Profassor, 1969-72
referance: Professor Allen Axelrod, 810
Washington Strest, Hoboken, N.J. 07030, tel.
(201) 659-3732

Columbia University School of Law
Profassor, 1972=80
reference: Professor Hans sSmit, Columbia Law
School, 435 W. 116 Strest, New York, N.Y.
10027, tal. (212) 854-2631

As a lav profeasor, I regularly taught civil
procedure, conflict of laws, conatitutional lawv,
sex equality under the law; I occasionally taught
federal courta, comparstive lav and procedurs.

Consultant to U.S. Comnission on civil Rights, 1973-74

American Civil Liberties Union
Director, Women‘s Rights Project, 1972-73
General Counsel, 1973=80 (one of three or four)
reference: Professor Norman Dorsen, NYU Law
School, 40 Washington Square South, New York,
H.Y. 10012, tel. (212) 998-6233

Canter for Advanced Study in the Behavioral Sciences,
Stenford, California
Pellow, 1977-78
reference: Professor Gerald Gunther,
stanford University Law Bchool, Stanford, CA
94305, tel. (415) 723=4477

United States Court of Appeale for the District of
Columbia Circuit
United states Circuit Judge, 1980-present
refarence: Chief Judge Abner J. Mikva,
United States Court of Appeals, Washington,
D.C., tel. (202) 273=0375

Over the years, I have alsc visited several faculties:

New York University School of Law, Spring 1968
Harvard Law School, Fall 1971

University of Amsterdam, Summer 197

University of Strasbourg, Summer 1975

Salzburg Seminar in American Studies, Summer 1984
Aspen Institute, Suzmer 1990



HBave you had any military service?
Ro.

Honoxrs and Avards: List any scholarshipa, fellowshipe,
honorary degress, and honorary society memberships that you
believe would be of interest to the Committee.

Prior to coming to the bench in 1980, I was the recipient of
the following honors end awards:

New York State Regents and Cornell Scholarghips; Phi
Bete Kappa (junior year); Phi Kappa Phi; B.A. awvarded with
High Honors in Government and Distinction in All Subjects;
Cornell University 1954 graduating class marshall {(ac female
student with highest academic average);

Harvard Law Review, 1957-58; class rank estimated as
among first ten students, besed on two-year avarage;
Columbis Law Review, 1958-59; tied for first in class, based
on third-year grades; Kent Scholar (Columbia Law School);

Juris Doctricem Honoris Causa, University of Lund,
Sweden, 1969; Phi Beta Kappa Visiting Scholar, 1973-74;
Fellow, Center for Advanced Study in the Behavioral Sciences
(Stanford, CA), 1977-78; Scholar-in-Residence, Rockefeller
Foundation Bellagio Study and conference Center, July-
August, 1977; Robert S. Marx Lecturar, University of
Cincinnati, 1974; George Abel Dreyfous Lecturer, Tulane
University, 1978B; Will E. Orgain Lacturer, University of
Texas, 1979; Claveland-Marghall Pund Lecturar, Cleveland-
Marshall College of lLaw, 1979; invited to sit on panel of
constitutional law scholers at 1977 and 1978 Hearinge before
U.5. House and Senate Subcommittees on H.J. Res. 638
(extending the time for ratification of the preposed Egual
Rights Amendment); selected as one of ten outstanding United
States law Echool professors in mid-career, Time, March 14,
1977; Society of American Lav Teachers Annual Outstanding
Teacher of Law Award, 1979; Barnard College Annual Woman of
Achlevenant Award, 1980.

Since my appointment as United States Circuit Judge,
United States Court of Appeals for the District of Columbia
circuit, I have received honorary degress from American
University (1981); Vermont Law School (1984); Georgetown
University Law Center (1985); Brooklyn Law School (1987);
Hebrew Union College (1988); Rutgers University (19%1);
Amherst College (1991); Lawis and Clark College (1992}).

I have also delivered several endowed lectures, later
published in the ingtitution’s lawv review: John A. Sibley
Lacture, University of Georgia, 1981; John R. Coen Lacture,
University of Colorado, 1983; William T. Joyner Lacture,
University of North Carolina, 1984; Dunwody Lacture,
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University of Florida, 1985; Lester W. Roth Lacture,
University of Bouthern California, 1986; David C. Baum
Lacture, University of Illinois, 1988; Jurisprudential
Lecture, University of Washington, 1989; Ben J. Al :heimer
Lecture, University of Arkansas at Little Rock, 199%0;
Madison Lactura, New York University, 1993.

Oon August 8, 1993, I will receive a Margaret Brent
Women Lawyers of Achievemant Award from the American Bar
Association Commission on Women in the Profession.

9. Bar Asgociatjons: List all bar asscociations, legal cr
judicial-related committees or confarsnces of which you ere cr
have bean a menber and give the titles and dates of any offices
which you have held in such greups. Also, if any such
association. committee or conference of which you were or are a
member issued any reports, memcoranda or policy statements
prepared or produced with your participation, please furnish the
committee with one copy of these materials, if they arae available
to you. *"Participation” includes, but is not limited to,
membership in any working group of any such association,
committee, or conference which produced a report, memorandum, or
policy statement even where you did not contribute to it.

American Bar Association
Amjicus Curiese Committee, 1979-April 1980
Section of Individual Rights and Responsibilities,
Councll Member, 1975-81
standing Committee on Federal Judicial Improvements,
1992~
ABA Journal, Board of Bditors, 1%72-78
Section of International Law, Committee
~ on Comparative Procedure and Practice
(Chairman), 1970-73
European Law Committee (Member}, 1967-72

American Bar Foundation
Fellow, 1978-
Board of Directors (Executive Committee and
Secretary}, 1879-89

Association of the Bar of the City of New York
Executive Comnittee, 1974-78
Civil Rights Committee, 1979-April 1980
Sex and Law Committea, 1978-79
Post Admission Legal Education
~~zmittee, 1977=74
Foreign Law Committee, 1966-69

District of Columbjia Bar, 1980~

Bar Association of the District of Columbia,
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1981~

Women’s Bar Association of the District of Columbia,
19808-

Federal Judges Association, 1986~
Rational Association of Women Judges, 1982-

Amsrican Lav Institute
Council Mampber, 1978~
Advisar, Restatement (Second) of Judgments,
1972=82
Mviser, Project on Complex Litigation,
1985~

Faderal Bar Council
Vice-President, 1978-80

American Poreign Law Association
Vice-President, 1973-76
Board of Directors, 1970-77

Association of American Law Schools
Executive Committee, 1972
Nominating Coxmittee, 1979

Society of American Law Teachers
Vice Prasident, 1978-April 1980
Board of Governors and Executive

Committee, 1975-77

Judicial conferaence of the Second Circuit
Planning and Program Commjittee, 1976~May 1980

Judicias Council of the Second Circuit
Advisory committee on Planning for the
District courts, 1979-June 1980

West Publishing Company Law School Departsent
Advisory Board, 1978-April 1980
Editorial Board, Guide to American Lawv,
1978~April 1980

American Journal of Comparative Law
Editorial Board, 1966~72

International Association of Jewish Lawyers
and Jurists
Honorary Member, Board of Governors, 1950-

Judicial Conferance of the United States,



Committee on the Fifth International Appellate
Judges Conference, Member 1988-%0

Historjcal Society of the Digtrict of Columbia
Circuit, Chajirman, 1590-

Study Group on International Recognition of
Judgments, Secretary of State’s Advisory
Comnittee on Private International Law, 1992-

The above-listed associations and committees have recorde of
activities, reports, memoranda, and policy statements prepared
during perjods of my participation. As is evident from the
character of the organizations, materials produced are
voluminous. These materials, I esstimate, are spread over
hundreds of volumes. I do not maintain a library of such
materials and it is beyond my resocurces to collect and compile
them.

While reports, nmemoranda, or policy stateménts may have been
issuaed by several of the listed groups during the period of my
affiliation, I have no specific recollection of them, and no
compilation or index to help me recall my participation. All
materiale should be avallable from the respective organizations.
If additional detail on any particular matter is needed from me,
I will attempt to obtain and supply it on reguest.

10. Other Memberships: Please 1list all private and governmental
organizations (including clubs, working groups, advisory or
editorial boards, panels, committees, confarances, or
publications) teo which you belong or to which you have
belonged since grsduation from law school, or in which you
have participated since graduation from law school, giving
dates of membership or participation and of any office you
held. Please describe briefly the nature and cbjectives of
each such organigation, the nature of your participation in
each such organization, and identify an officer or other
person from whor more detailed information may be obtained.
Please indicate which of these organizations, if any, are
active in lobbying before public bodies. If any of these
organizetions of which you vere or are a member or in which
you participated issusd any reports, memoranda or policy
statements prepared or produced with your participation,
please furnish the committee with one copy of these
paterials, if they are available to you. "Participation®
includes, but is not limited to, membership in any working
group of any such association, committee, or conference
vhich produced a report, memorandum, or policy statepent
even vhere you did not contribute to it. If any of thaese
materials are not available to you, please give the name and
address of the organization that issued the report,

7
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memoranda or policy statemant, the date of the document, and
a summary of ita subject mattar.

Amsrican Civil Libertiss Union
Gansral Counsel, 197)-April 1980
National Board, 1974-April 1980
Counasel to Women‘s Righte Project, 1972-April 1980

Encyclopedia of tha American Constitution
{National Endowment for the Humanitiss)
Bditorial Board, 1980~

Coluwmbia University Center for the Study of Human Rights
Academic Advisory Board, 1877-June 1980

Columbia University Center for the Social Sciences,
Progran in Sex Roles and Social Change
Advisory Board, 1977-June 1980

Amarican Jewish Congress
Nationel Commission on law and Social Action, 1978-

April 1980

Woman‘’s Lav Fund (Cleveland, Ghio)

Board Member, 1972-April 1980
(an organiration engaged in litigation and other endeavors
to promote equal employment opportunity for woman}

Women’e Action Alliance (New York, N.Y.)

Board Member, 1975-April 1980 :
{an organization formed to advance the stetus of women,
particularly wonen who ere not affluent)

Woman’s Equity Action Lsague

Rational Advisory Board and Mvisory Board to

Lagal Defense and Educational Pund, 1977-April 1980
(an organization engaged in litigation and other endeavors
to promots equal smployment opportunity for women)

Federation of Organications for Profeasional Women
Myvisory Council, 1977-April 1980
(umbrella organization for women in diverse professions)

Urban Institute, Center for Policy Research on Women
AMdvisory Board, 1977-NMarch 1980

National Wcaan’s Party

Board Member, 1977-April 1980
(founded in 1923 to launch and support Equal Rights
Amendment; headguartered in Sewall-Belmont House, D.C.]

Council on Foreign Relations



Member, 1975-

Citizens Union

Director, 1972-7) (Member since 1968)
(an organization designed to promote good government in Rew
York City)

Children’s International Summer Villages

International Board, 1963-67
(an organiration bringing together children from around the
globe for summer camp sxpsrience)

Other nmembarships: Columbia and Harvard Law School Alumni
Associations, Lsague of Women Voters, Women‘’s Forum (1975-
March 1980} (an organization of wdmen in diverse professions
meeting occasionally to discuss common interests and current
events), National Organization for Women, Metropelitan Opera
Guild, Mew York City Opera Guild, Metropolitan Museum of
Art, Museum of Modern Art, Alpha Epsilon Phi (college
sorority, 1952-54).

Since my appointment as United States Circuit Judge,
United States Court of Appeals for the District of Columbia
Circuit, I have joined the following organizations in the
"other memberships" category:

Consetitution, Journal of the Foundation for the
U.s8. Cconstitution

Advisory Board, 1988

1271 Avenue of the Americas

Nev York, New York 10020

™ Amarican Acadeny of Arts & Sciences
Pellow, 1982
Norton‘e Woods, 136 Irving Street
Cambridge, Massachusetts 02138

Woodmont Country Club, 1980-83
Rockville, Maryland

Army Navy Country Club, 1983~
Arlington, Virginia

Lawyers Committee for the Washington Opera, 1981~
Kennedy Center

In addition, I am a sponsoring member of the
Smithsonian Institution; a contributor to the Kennedy Center
Stars and the Arena Stage; a member of the American Film
Institute; a member of the National Museum of Women in the
Arts and of the Corcoran; a charter member of the United
States Holocaust Memorial Museum; and & member of the
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Anmarican Jewish Congress.

As a General Counsel to the American Civil Liberties

Union, 1973~April 1580, I was informed of lobbying
activities in which the ACLU engaged and, from time to time,
within the organization, expressed my views. However, I did
not participate personally in legislation-related efforts as
a repressntative of the ACLU, and retain n¢ record
cowpilation or index responsive to this question. While
sope of the other organizations in which I participated
until 1580 may have angaged in lobbying, I daid not
participate perscnally in such activity and have no memory
of what that activity may have been.

The “other namberships® I havg held since my

appointment in 1580 entail ne lobbying activities. All of
the organizations liated in this category, I believe,
maintain full records. Further information is available
from the Director or President of the respective
organizations. If additional detail is needed from me, I
will attempt to obtain and supply it on request.

11.

: List all courts in which you have been

Court Admigsion
admitted to practice, with dates of admission and lapees if

any such memberships lapsed.

State of New York 1959
District of Columbia 1975
United States Supreme Court 1967
United States Courts of Appeals:
Second Circuit 1962
Fifth Circuit 1975
D.C. Circuit 1975
United States District Courts:
Southern and Eastern Districts of New York 1961
District of Ceclumbia 1%75

I an not aware of any lapsed wembership.

12. Rritinge and Speeches:

(a}

List the titles, publishers, and dates of books,
articles, reports, letters to the editors, editorial
plieces, or other published material you have written or
edited. Please supply one copy of all published
material to the Committee.

Books

Civil Procedure in Sweden (1965) (with Anders
Bruzelius)
Swedish Code of Judicial Procedure (1968) (with
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Anders Bruzelius)

Volupse sditor, Pusiness Ragulation in the Common
Market Nations, vol. 1 (1969)

Text, Camas, and Matarials on Sex-Based
Discrimination (1974, SBupp. 1978) (with Herma
Hill Kay and Xennheth M. Davidson; Supplament
with Herma Hill Kay)

Monographs

Artig}es

A Selective Survey of English Language Studies on
Scandinavian Law (1970)

The Legal Status of Womsn under Federal Law (with
Brenda Feigen Fasteau) (1974) (report to U.S.
Commission on Civil Rights)

Conatitutional Aspects of Sex-Based Discrimination
(1974)

The Jury and the Nimnd, 48 Cornell L.Q. 253 (1963}

Special Pindings and Jury Unanimity in the Federal
Courts, 65 Colum. L. Rev. 256 (1965}

The Competent Court in Private International lLaw,
20 Rutgers L. Rev, 8% (1965)

Chapters (with co-authors) on Dennmark, Finland,
Norway, Sweden, in Smit ed., International
Cooperation in Litigation 58, 105, 281, 333
(1965}

Civil Procedure, Bagic Features of the Swedish
System, 14 American Journal of Conparative
Law 336 (1965)

Proot of Foreign Law in Sweden, 14 International &
Comparative L.Q. 277 (1965}

Judgmente in Search of Full Paith and Credit, 82
Harv. L. Rev. 798 (1969)

Recognition and Execution of Foreign Civil
Judgmente and Arbitration Awards, in Legal
Thought in the United States Under
Contemporary Fressures 237 (1970)

Recognition and Enforcement of Foreign Civil
Judgments: A Supmary View of the Situation

- in the United States, 4 Internaticnal Lawyar
420 {1970}

Notas in Intsrnational Lawyer 1968-72 on Right of
U.8. Lawyers to Practice Abroad (vol. 3 at
$03), Service of Process Abroa. ,vol. 4 at
163), Sumpary Adjudication (vol. 4 at 832),
Legal Services to Poor People and Pesople of
Limited Means in Foreign Systems (vol. & at
128) (all relating to Scandinavian systems)

sax and Unequal Protection: Men and Wonen as



I-12

Victims, 11 Journal of Family Law 347 (1971)

The Status of Women (Symposium editor), 20
A:.ri?an Journal of Comparative Law 585
(1972

Men, Woman, and the Constitution, 10 Ceolumbia
Journal of Law and Social Problems 91 (1973)

Tha Nead for the Egual Righte Amendment, 59 A.B.A.
Journal 1013 (1973)

Gendear and the Constitution, 44 U. Cincinnati L.
Revy, 1 (1975) (Robert 8. Mary Leactures)

Gender in the Supreme Court: The 1973 and 1974
Termsé, 1975 Supreae Court Raview 1 (1976}

¥omen As Full Meambers of the Club: An Bvolving
American Ideal, ¢ Human Rights 1 (Fall 1977)

Gender-Based Discrimination and the Equal Rights
Amendment (Panel Prasentation at 1976 Second
Circuit Judicial conferance), 74 F.R.D. 298,
315

Let’s Have ERA as & Signal, 63 A.B.A. Journal 70
(1977)

Realizing the Equality Principle, in Social
Justice & Preferential Treatment 135
(Blackstone & Heslep eds. 1977)

Women, Men, and the Constitution: Key Supreme
Court Rulings, in Women in the Courts 21
(National Center for States Courts 1978)

Is the ERA Constitutionally Necessary?, Update 16
{A.B.A. Special Comamittee on Youth
Education for Citizenship, Spring 1978)

From No Rights, to Half Rights, to Confusing
Righte, 7 Human Rights No. 1, at 12 (May
1978)

Sax Equality and the Constitution: The State of
the Art, 4 Women‘s Rights Law Reporter 143
(Spring 1978)

The Equal Rights Amendment Is the Way, 1 Harvard
Women's Law Journal 19 (Spring 1978)

Sax Equality end the Constitution, 52 Tulane L.
Rev, 451 (1978} (George Abel Dreyfous
Lacturas)

Someé Thoughtg on Benign Classification in the

Context of Sex, 10 Conn. L., Rev. 813 (Summar 1978)

Women at the Bar - A Generation of Change, 2
University of Puget Sound L. Rev, 1 (Fall
1978)

American Bar Asscciation Delegation Visits
People’s Republic of China, 64 A.B.A. Journal
1516 (1978)

Dook Review, Tribe, American Constitutional Law,
92 Harv. L. Rev, 340 (November 1978)

A Feminist Lawyer Visits China, 4 wWomen’s Agenda 5
{January 1%79)
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Bakke Decision, 65 Women Lawyers Journal 11 (1979)

All About the E.R.A., Cosmopolitan 166 (1979)

Sexual BEquality Under the PFourteenth and Bgual
Rights Amencdments, 1979 Wash. U. L... 161

Ratification of the Egual Rights Amendment: A
Question of Time, 57 Tex. L. Rev. 919 (1979)
(will E. Orgain Lecture)

A Study Tour of Taiwan’s Legal System, 66 A.B.A.
Journal 155 (1980)

Some Thoughts on Judicial Authority to Repair
Unconstitutional Legislation, 28 Clev. St. L.
Rev. 301 (1979) (Cleveland-Marshall Fund
Lecture)

Gender in the Supreme Court: The 1976 Term, in
Constitutional Government in America 217
(R. Collins ed. 1980)

Women‘s Right to Full Participation in Shaping
Society’s Course: An Evolving Constitutional
,Precept, in Toward the Second Decade 171
(B. Justice & R. Pore eds. '198l)

Inviting Judicial Activism: A "Liberal® or
"Conservative® Technique?, 15 Ga. L. Rev. 529
{1981) (John A. Sibley Lecture)

American University Commencement Address, May 10,
1981,30 Am, U. L. Rev. 891 (198l)

Women‘s Work: The Place of Women in Law Schools,
32 J. Lagal Educ. 272 (1982); Columbia’s
Committee on the ‘808, id. at 282

Touring the Law in King Arthur‘s Court, 61 Tex. L.
Rev. 341 (1982)

The Burger Court’s Grapplings with Sex
Discrimination, in The Burger Court: The
Counter-Revolution That Waen’t 132 (V. Blasi
ed. 1983)

Commencement Address, Chio State University Law
Record 25 (Winter 1983)

Reflections on the Indepandence, Gopd Behavier,
and Workload of Federal Judges, 55 U. Colo.
L. Rev. 1 (1983) (John R. Coen Lacture)

The Work of Professor Allan Delker Vestal, 70 Jowa
L. Rev. 13 (1984)

Some Thoughts on Autonomy and Equality in Relation

- to Roe v. Wade, 63 No. Carolina L. Rev, 375
{(1985) (William T. Joyner Lecture)

The Obligation to Reason Why, 37 U. Fla. L. Rev.
205(1985) (Dunwody Lecture)

Interprete*ions of the BEqual Protection Clause,

9 Harv. J. L. & Pub, Pol’y 41 (1986)

Some Thoughts on the 19807 Debate over Special
versus Bqual Treatment for Women, 4 J. Law &
Inequality 142 (1986)

Commentary, The Intercircuit Committee (with Peter
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W. Huber), 100 Harv. L. Rev. 1417 (1987)
A Plea for Lagislative Review, 60 5. Cal. L. Rev.
. 995 (1987) (Lester W. Roth Lacture)

Remarks on Women Becoming Part of the
Constitution, 6 J. Law & Inequality 17 (1988)
(renarks at 1987 eéth Circuit Judicial
Conference)

La l&égitinité democratique du contréle de
constitutionnalité, in Bt La Constitution
Crea L’Amsrique 71 (M. Toinet ed., Presses
Oniversitaires de Nanoy 1988)

Comment for Constitutional Bicantsannial Conference
Dartmouth College, April 21, 1987, in Design
and Practice: The Constitution as a Working
Documaent 66=76 (Working Paper Series RC-
S/ELP, Nelson A. Rockefeller Center for the
Social Sciences 1988}

Confirming Supreme Court Justices: Thoughts on
the Second Opinion Rendered by the Senate,
1988 U. Ill. L. Rev. 101 (1988) (David C.
Baum Lecture)

In Memoriam: Judge Carl McGowan, 56 Geo. Wash. L.
Rev, 691 (1988)

Articles on Sex Discrimination and Reproductive
Autonomy, in Civil Rights and Equality 291-
304, 310-321 (L. Lavy, K. Karat, D. Mahonsy
eds. 1989)

In Meporiam: Judge J. Skelly Wright, 57 Geo.
Wash. L. Rev, 1034 (1989)

“Some Reflections on the Feminist Legal Thought of
the 19708 (with Barbara Flagg), 1989 U. Chi.
Legal Forua 9

Remarks on Writing Separately, 65 Wash. L. Rev.
133 (1990) (Jurisprudential Lecture)

Employment of the Constitution to Advance the
Egual Status of Men and Women, in The
Constiitutional Bases of Political and Social
Change in the Unitad States (5. Slonim ed.
1590)

on Amending the Constitution: A Plea for
Patience, 12 U. Ark. Little Rock L.J. 677
(1990) (Ben J. Altheimer Lecturs)

On #Muteness, Confidence, and Collagiality, 61 U.
Colo. L. Rev. 715 (1990)

A Moderate View on Roe, Guest Column in 4
Constitution No. 2, at 17 (Spring-Sunmer
1992) :

Styles of Collegial Judging, 39 Fed. Bar Hews & J.
199 (1992) )

Commencement Remarks, The Advocate 14 (Levis &
Clark Collage, Northwestern School of Law,
Winter 1992}
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Spaaking in a Judicial Voice, forthcoming in the
N.Y.U. L. Rev. (Madison Lacture)

Coples of writings listed above attached at Appendix I-1.

Supresme Court Briafs for Appellants, Appellees, and
Peatitionars

(+_indicates presentation of oral argument)
I was principal author of all briefs listed.
Reed v. Read, 404 U.5. 71 (1971)
Struck v. Secretary of befense, cert. granted, 409
U.8. 947, judgment vacated, 409 U.S. 1071
(1972)
+ Frontiero v. Richardson, 411 U.8. 677 (1973)
+ Kahn v. Shevin, 416 U.S. 151 (1974}
+ Weinberger v. Wiasenreld, 420 U.S. 636 (1975)
+ PEdwards v. Healy, 421 U.S. 772 (1975)

Turner v. Department of Employment Security, 423
U.8. 44 (1975)

+ Califano v. Goldfarb, 430 U.S. 199 (1977)
+ Duren v. Missouri, 439 U.8, 357 (1979)
Copies of briefs listed above attached at Appendix I-9.

I have written no letters to the editor or editorial pieces
since my appointment as United States Circuit Judge for the
District of Columbja Circuit in June 1980, and have retained
no compilation of press pieces written prior to my
appointment. However, a NEXIS search has turned up five
such items, and these are attached at Appendix I-2.

(b) Please supply one copy of any testimony, official
statements or other communications ralating, in whole
or in part, to matters of public policy, that you have
iesued or provided or that others .presented on your
beha:f to public bodies or public officiale.

Hearings before U.S5. House and Senate Subconmittees on
H.J. Res. 638 (Nov. 8, 1977) (on extending time for
ratification of proposed Equal Rights Amendment)
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Hearinge before Subcommittee on the Constitution,
Senate Copmittee on the Judiciary on 5.J. Res. 134
(Mug. 3, 1978) (on extending time for ratification of
proposed Egual Rights Amendmant)

Hearings before Subcommittee on Courts, Senate
Committee on the Judiciary, on S. 704 (Oct. 9, 1985)
(Bill to establish Intercircuit Panel)

Statement to Members of the (American Law Institute)
Council, Dec. 14, 1979 (on dining at clubs that exclude
persons from membership on the basis of race, religion,
national origin, or sex)

Please see Appendix I-3. .

{c) Please supply a copy, transcript or tape recording of
all speeches or talks, including commencement speechas,
remarks, lectures, panel discussions, conferenocas,
political speeches, and question-and-answer sessions,
by you which relate in whole or in part to issues of
law or public policy. If you have a recording of a
speech or talk and it is not identical to the
transcript or copy pleasa supply a copy of the
recording as well. If you do not have s copy of the
speach or a transcript or tape recording of your
remarks, please give the name and address of the group
before whom the speech was given, the date of the
speech, and a summary of its subject matter; and if you
have reason to beliave that the group has a copy or
tape recording of the speech, please request that the
group supply the committee with a copy or tape
recording of the spaech, as the case may be. If you
did not speak from a prepared text, please furnish a
copy of any outline or notes from which you spoke. If
thera were pregs reports about the speech, and they are
readily available to you, please supply them.

I have supplied in Appendix I-4 a chronologically-arranged
list, and copies of, all speeches delivered from the date of
BY appointment ags United States Circuit Judge for the
District of Columbia Circuit in June 1980. The first page
of each speech indicates the group before whom the speech
wvae given and the date of delivery. I have not rstained
compilatione of unpublished speeches given prior to my
appointment. A number of them, however, were incerporated
in published law journal comments (all law journal comments
are included in Appendix I-1). I do not have tape
recordings of any speech or talk, but my custom is to adhere
closely to the written text when a speech is delivered. I
have retained no outline or note compilatione from question-
and-answer sessions or other occasions on which I spoke
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without a prepared text.

The Madison Lecturs I gave at New York University School of
Law on March 9, 1993, listed as the last itam under 1l2a.,
attracted press reports. I have attached, at Appendix I-5,
the five that are readily avallable to me: U.S. News and
World Report, April S, 1993; New York Times, May 10, 1993,
The Naw Republic, May 10, 1993; The New Republic, May 17,
19%3; King Peatures Syndicate, May 19, 19%3. I have askead
New York University Schocl of Law to furnish the Committae
with a tape of the Madison Lecture, if one was made. Tha
reguest letter is reproduced at I-17A (next page).
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UNITED STATES COURT OF APPEALS
DIETRICT OF COLUMBIA CIRCUIT
WASHINGTON. BC 2000}
RUTH BADER GINSBURG

VITE® PTATES CIRCWHT MneC June 29, 1993

Dean John Sexton
New York University
School of Law
40 Washington Square South
New York, New York 10012

Dgar John:

In connection with my forthcoming confirmation hearing,
please send me as soon as possible (for redelivery to the Senate
Judicjary Committee)} a copy of the videotape which, T believe,
was made of my delivery of the Madison Lecture at New York
University School o©f Law on March 9, 199).

Alternatively, if no videotape was made, a letter so
confirming would be appreciated,.

Thank you very much.
Sincerely,

Q/%a

&
Ruth Bader Ginsburg



13.

75

I-18

1 appeared on C-3pan in two programs designed to educate the
public about the work of the federal courts: America and
the Courts: A Focus on the Federal Judiciary, April 7, 1986;
FPederalism in the Twenty-First Cantury {(panel at 199
workshop for Judges of the United States Court of Appeals),
Peb. 8, 1993, Tapes Of thess programs are not in my
posssskion.

(d) Please list all interviews you have given to
newspapers, magazines or other publications, or radio
or television stations, providing the éates of these
interviews and clips or transcripts of these interviews
where they are available to you.

Apart from the C-Span April 7, 1986 tape listed above, I do
not recall giving any interviews to newvspapers, magazines or
other publications or to radio or telavision gtations since
my appointment as United States Circuit Judge for the
District of Columbia Circuit in June 1980. I have pot
ratained any compilation of interviews prior to my
appointment.,

Citatjons. Please provide:

(a) Citations for all opinions you have written (including
concurrences and dissents).

Please see Appendix I-6.

(b} A list of cases in which appeal or certiorari has been

‘raquested or granted.

Below is a list of cases in which I wrote an opinion --
the majority opinion unless ctherwise indicated -- and
in which certiorari was reguested and denied. For
cases in which certiorari was requested and granted,
see rasponse to part (<) below.

SEC v. McGoff, 647 P.2d 185 (D.C. Cir.), cert. denied, 452
U.5. 963 (1981)

United States v. Russell, 655 P.2d4 1261 (DP.C. Cir. 19%1),
vacated in part, 670 P.2d 323 (D.C. Cir.), cert. denied, 457

U.5. 1108 (1982)

Warren v. nlted States Parole Commigsion, 657 T.24 181
(D.C. Cir. 1981) (R.B. Ginsburg, J., dissenting}, cert.
danled, 455 U.5. 950 (1%82)

Sea-Land Service, Inc. v. Alaska Railroad, 659 F.2d 243
(b.C. Cir. 1981), cert. deniled, 455 U.S. 919 (1982)
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Doyle v. Department of Justice, 668 F.2d 1365 (D.C. Cir.
1961), cert. denied, 455 U.S. 1002 (1982)

United States v. Russell, 670 F.2d 323 (D.C. Cir.), cert.
denied, 457 U.S. 1108 (1982)

Natural Resources Defense Council, Inc. v. EPA, 673 F.24 400
{(D.C. Cir.), cert. denied, 459 U.S. 879 (1982)

Pass Woxd, Inc. v. FPCC, 673 F.2d 1383 (D.C. Cir.) (per
curiam), cert. denied, 459 U.5. 840 (1982)

Shahady v. Atlas Tile & Marble Co., 682 F.2d4 968 (D.C. Cir.
19682) (per curiam), cert. denied, 459 U.5. 1146 (1983)

Theodore Lombard v. United Statesg, 650 F.2d 21% (D.C. Cir.
1982) {(R.B. Ginsburg, J., concurring in part and dissanting
in part), cert. denied, 462 U.S. 1118 (1983)

Ritter Transportation, Inc. v. ICC, 697 F.2d 1153 (D.C. Cir.
1982) (per curiam), cert. denied, 460 U.5. 1022 (1983).

Kizas v. Webster, 707 F.2d 524 (D.C. Cir. 1983) (R.B.
Ginsburg, J., writing part of majority opinion), cert.
denied, 464 U.S5. 1042 (1984)

Onited States v. Kelly, 707 F.2d 1460 {D.C. Cir. 1983),
cert. denied, 464 U.S. 908 (198))

Conair Corp. v. NLRB, 721 P.2d 1355 (D.C. Cir. 1983) (R.B.
Ginsburg, J., writing principal part of majority opinion and
dissenting in part), cert. denied, 467 U.S5. 1241 (1984)

iy

Walker v, Jones, 733 F.2d4 923 (D.C. Cir.), cert. denied, 469
U.5. 1036 (1984)

National Ass’n of Regulatory Utility Commissioners v. FCC,
737 F.24 1095 (b.C. Cir. 1984} (per curiam), cert. danied,
469 U.5. 1227 (1985)

Laffey v. Northwest Alriines, Inc., 740 F.2d4 1071 {D.C. Cir.
1984) (per curiam), cert. denied, 46% U.S. 1181 (1985)

AFGE v. O’Connor, 747 F.2d 748 (D.C. Cir. 1984), cert.
denied, 474 U.S. 909 (1985)

Middle South Bnergy, lnc. V. FERC, 747 F.2d 763 (D.C. Cir.
1984) (R.B. Ginsburg, J., dissenting in part), cert.
dismissed, 473 U.S. 930 {(1985)

McSurely v. McClellan, 753 F.2d4 88 (D.C. Cir.) {per curiam),
cert. denled, 474 U.S8. 1005 (1985)
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Grace v. Burger, 763 F.2d 457 (D.C. Cir.), cert. denied, 474
U.5. 1026 (1985)

Contact Lens MIg. Ass’'n v. FDA, 766 F.2d 592 (D.C. Zir.
1985}, cert. danied, 474 U.58. 1062 (1986)

Axaigapated Transit Union Int’l v. Donovan, 767 F.2d 9)%
(D.C. Cir. 1985) (R.B. Ginsburg, J., concurring), cert.
denied, 475 U.5. 1046 (1986)

Browning v. Clerk, U.5. House of Representatives, 793 F.24
380, 381 (D.C. Cir.} (statemant accompanying denial of
rehearing an banc), cert. denied, 479 U.5. 996 (1986)

Brock v. WMATA, 796 F.2d4 481 (D.C.-Cir. 1986), cert., denied,
481 U.>, 1013 (1987)

Walsh v. Ford Motor Co., 807 F.2d 1000 (D.C. Cir. 1986}
(R.B. Ginsburg, J., writing part of majority opinion), cert.
denied, 485 U.§. 915 (1987}

Tavoulareas v. Piro, 817 F.24 762, 806 (D.C. Cir.) (en banc)
scinsburg, J., concurring), cert. denied, 484 U.S. 870
1987)

United States v. Jackson, 824 F.2d 21 (D.C. Cir. 1987),
cert. danied, 484 U.S. 1013 (1988)

National Cottonseed Products Ass’n v. Brock, 825 F.2d 482
{1987) (R.B. Ginsburg, J., writing part of majority
opinion), cert. denied, 485 U.5. 1020 {1988)

Kurtr v. Baker, 629 F.2d 1133, 1145 (1987) (R.B. Ginsburg,
J. dissenting), cert. denled, 486 U.S. 1059 (1988)

Dayton v. Cgechoslovak Socialist Repub., 834 F.2d 203 (D.C.
Cir. 1987), cart. denled, 486 U.5. 1054 (1988)

State of New York v. EPA, 852 F.2d 574 (D.C. Cir. 1988),
(R.B. Ginsburg, J., concurring}, cert. depnied, 48% U.8. 1065
(1989}

Randall v. Meese, 854 F.2d 472 (1988), cert. denied, 451
U.5. 904 (1969)

Petro-chem Processing v. EPA, 866 F.2d4.433 (D.C. ¢ir.},
cert, <“~m1ed, 490 U.© 1106 (1989)

United States v. Dorsey, 865 F.2d 1275 (D.C. Cir.), cert.
denied, 492 U.S, 924 (1989)

United States v. Husar, 866 F.2d 1533 (D.C. cir.) {(R.B.
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Ginsburg, J., concurring), cert. denied, 492 U.S. 909 (198%9)

Olsen v. Drug Enforcement Admin., 878 F.2d4 1458 (D.C. Cir.
1989), ce... danied, 495 U.S. 906 {(1990)

Panhandie EBastern Pipe Line Co. v. FERC, 881 F.2d 1101 {(D.C.
Cir. 1989) (R.B. Ginsburg, J., writing part of majority
opinian), cert. denied, 112 8. Ct. 1169 (1992)

Fedoeral Labor Reiations Authority v. U.S. Dep’t of Treasury.
884 F.2d 1446 (D.C. Cir. 1989) (R.B. Ginsburyg, J.,
concurring), cert. denied, 493 U.S. 1055 (1990)

News/Sun Sentinel Co. v. NLRP, 890 F.2d4 430 (D.C. Cir.
1989), cert. denied, 497 U.S. 1003 (1990}

United Transp. Union v. ICC, 891 F.2d 908 (D.C. Cir. 1%89)
(R.B. Ginsburg, J., concurring), cert. denied, 497 U.S5. 1024
{1990}

United States v. Sobamowo, 892 F.2d 90 (D.C. Cir. 1989),
cert. denied, 498 U.8. 825 (1990)

B.J. Alan Co. v, ICC, 897 F.2d 561 (D.C. Cir. 1950}, cert.
denied, 112 &. Ct. 1760 (1992)

Spann v. Colenial village, Inc., 89% F.2d 24 (D.C. Cir.
1890), cart. denied, 498 U.E. 980 (1990)

Food Chemical News v. Young, 900 F.2d 328, (D.C. Cir. 1990),
cert. denied, 4968 U.S. 846 (1990)

“Brown v. Secretary of Army, 918 F.2d 214 (D.C. Cir. 1990},
cert. denied, 112 £. Ct. 57 (1991)

United States v. North, 920 F.2d 940 (b.C. Cir. 1990)
(denial of rehearing en banc) (R.B. Gineburg, J., writing a
dissenting statement), cert. denied, 111 S. Ct. 2235 (1991)

Daingerfield Island Protective Soc. v. Lujan, 920 F.z2d 32
{(b.C. 1990}, cert. denled, 112 8. Ct. 54 (1991}

Ward v. Rutherford, 921 F.2d 286 (D.C. Cir. 19%90), cert.
dismissed, 111 §. Ct. 2844 (1991)

Central States Motor Freight Bureau, Inc. v. ICC, 924 F.2d
1099 (D.C. Cir.), cert. denied, 112 5. Ct. 87 (19

Full Gospel Portland church v. Thornburgh, 927 F.2d 628
{(1991) (R.B. Ginsburg, J., concurring in principal part,
dissenting in part), cert. denied, 112 5. Ct. 867 (1992)
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Industria Panificadora, &.A. v. United States, 957 F.2d 886
(D.C. Cir.) (per curiam), cert. denied, 113 8. Ct. 304
(1992)

Save Our Cumberland Mountains, Inc. v. Lujan, 963 F.2d 1541
(D.C. Cir 1992), cert. denied, 11) 8. Ct. 1257 (1993)

FEC v. International Funding Inst., Inc., 969 P.2d 1110
(D.c. cir.) {(en banc) (R.B. Ginsburg, J., concurring), cert.
denied, 113 S. Ct. 605 (1992)

Critical Mass Energy Project v. Nuclear Regulatory Comm’n,
975 F.2d 871 (D.C. Cir. 1992) {en banc) (R.B. Ginsburg, J.,
dissenting), cert. denied, 113 5. Ct. 1579 (1993)

United Staces v. Chin, 981 P.z4 1275 (D.C. Cir. 199.,, cert.
denied, 61 U.5.L.W. 3773 (1993)

{c) A list of all appellate opinions where your decision wvas
reversed or where your judgment was affirmed. .

The following list includes all cases reviewed by the
Suprems Court in which I wrote an opinion or statesent.
In some cases, the Court did not reach the issue or
issues on which I wrote.

wWashington Post v. U.S. Dep’t of State, 647 F.2d 197 (b.C.
Cir. 1981) (per curiam), rev’d, 456 U.5. 595 (1982)

United States v. Ross, 655 F.2d 1159 (D.C. Cir. 1981) {en
banc), rev‘d, 456 U.S. 798 (1982)

“wright v. Regan, 656 F.2d 820 (D.C. Cir. 1981), rev'd sub
nom. Allen v. Wright, 468 U.S8. 737 (1984)

International Ass’n of Machinists and Aerospace WoI'Kel's V.
FEC, 678 F.2d 1092 (D.C. Cir.) (en banc) (per curiam),
aff*d, 459 D.5. 983 (1982)

Anerican Electric Power Service Corp. v. FERC, 675 F.2d 1246
(denial of rshearing en banc) (per curiam memorandum), rev’d
sub nom., American Paper Institute, Inc. v. American
Blectric Powar Service Corp., 461 U.8., 402 (1983)

KRDC v. Gorsuch, EPA, €85 F.2d 718 (D.C. Cir. 1982), rev’d
sub nom. Chevron USA, Inc. v. Natural Resources Defense
Council, inc., 467 U.B. 1227 (1984)

Compunity for Creative Non-Violence v. Watt, 703 F.24 586
(D.C. Cir 1983) {(en banc) (R.B. Ginsburg, J., concurring),
rev’d sub nom. Clark v. CCNV, 468 U.S. 288 (1984)
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Goldean v. Secretary of Defense, 739 F.24 657 (D.C. Cir.

1584) (denial of rehearing en banc) (R.B. Ginsburyg, J.,

?1.se?tinq), aff‘’d, Goldman v. Weinberger, 475 U.S5. 503
1986

Schor v. Compodity Putures Trading Comm‘’n, 740 F.2d 1262
(D.C. Cir. 1984}, vacated and remanded, 473 U.8. 922, later

ing, 770 F.2d 211 (D.c. cir. 1985) (per curiam},
rev’d, 478 U.S, 833 (1986)

Shaw v. Library of Ccongress, 747 P.2d 1469 (D.C. Cir. 1984)
(R.B. Ginsburg, J., dissenting), rev’d, 478 U.5. 310 (1986)

Alaska Airlines, Inc. v. Donovan, 766 F.2d 1550 (D.C. Cir.
1985) (R.B. Ginsburg, J., concurring), arfr‘d, 480 U.5, 678
(1987)

Abourezk v. Reagan, 785 F.2d 1043 (D.C. Cir. 1986), arf’'d by
an equally divided court, 484 U.S. 1 (1987)

In re Anperican Fed’n of Gov’t Employees, 790 F.2d4 116 (D.C.
Cir.), arfr’d, 479 U.S8. B0l (1986)

McKelvey v. Turnage, 792 F.2d 194 (D.C. Cir. 1986) {per
curiam) (R.B. Ginsburg, J. concurring in part and dissenting
in part), arfr‘d sub nom. Traynor v. Turnage, 485 U.S. 535
(1988B)

Hohri v. United States, 793 F.24 313 (D.C. Cir. 1986)
(denial of rehearing en banc} (R.B. Ginsburg, J., writing
separate statement with Wright, J.), vacated and remanded,
482 U.S5. 64 (1987)

Doe v. Casey, 796 F,2d¢ 1508, 1524 (1986) (R.B. Ginsburyg, J.,
concurring), aff‘’d in part, rev’d in part sub nom. Webster
v, Doe, 486 U.S. 592 (1988)

In re XKorean Alr Lines pisaster, 82% F.2d4 1171 (D.C. Cir.
1987), arf’d sub nom. Chan v. Korean Air Lines, Ltd., 4%0
U.S. 122 (1989}

In re Sealed Case, 838 F.2d4 476 (D.C. Cir. 1988) (R.B.
Ginsburgy, J., dissenting), rev‘d sub nom. Morrison v. Olson,
487 U.S., 654 (1988}

community for Creative Non-Violence v. Reld, 846 F.2d 1485
(D.C. cir. 1988), aff’d, 490 U.S, 730 (1989)

Michigan citigens for an Independent Press v. Thornburgh,
868 F.2d 1285 (1989) (R.B. Ginsburg, J., dissenting), aff’d
by an equally divided court, 493 U.S. 38 (1989)
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American Postal Workers’ Union v. United States Postal
Sarv., 891 P.24 304 (D.C. Cir. 1989) (R.B. Ginsburg, J.
concurring), rev’d, 498 U.S. 517 (1991)

(d) A list and copies of all your unpublished opinions.
Please see Appendix I-7.

(e) A list of all cases in which you were a panel mamber.
Please ses Appendix I-8.

14. Public Office: State (chronologically) any public offices
you have held, including judicial offjices, including the
terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

I have never been a candidate for slected public
office. I have held only one public office: United
States Circuit Judge for the District of Columbia
Circuit, appointed June 1980.

15. [Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school including:

1. whether you served as clerk to a judge, and if so,
the name of the judge, the court, and the dates of
the period you were a clerk;

2. whether you practiced alone, and if so, the
addresses and dates;

3., the dates, names and addresses of law firms or
offices, companies or governmental agencies with
vhich you have besn connectsd, and the nature of
your connection with each;

I served as a law clerk to Hon. Edmund L. Palmieri, United
States District Judge, Scuthern District of New York, from August
1959 to August 1961. From September 1961 to August 1963, I
served first as & Research Associate, then as Associate Diractor
of Columbia Law School’s Project on International Procedure. In
those positions, I studisd and wrote about Sveden’s procedural
system and the practices of Bcandinavian countries with respect
to international judicial assistance. I also participated in
Project work regarding other countries and legislative
improvements to enhance international cooperation in litigatioen.

From 1963 unti) 1980, law teaching was my primary
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occupation. I was on the faculty of Rutgers -- The State
University, Bchocl of Law (Newark, N.J.} from 1963 to 1972 and on
the law faculty ef Columbia University School of Law from 1972
until 1980. As a law teacher, my principal classroom and
scholarly work ralated to civil procedure (emphasizing federal
courts), conflict of laws, ané constitutional lew,

Since June 1980, I have served es a United States Circuit
Judge for the District of Columbia Circuit.

b. 1. What has been the general character of your law
practice, dividing it into periods with dates if
its character has changed over the ysars?

2. Describe your typical former cliants and the
areas, if any, in which you have specialized.

Apart from occasional consultation concerning Swedish law,
federal procedure and jurisdiction, my practice was preo bono in
agsociation with the Axerican Civil Liberties Union. cClients
represented were npen and women of diverse ethnic origin and
econgmlc circumstances pursuing claize for sgual justice under
the law.

c. 1. pid you appear in court frequently, occasionally,
or not at all? If the freguency of your
appearances in court varied, describe sach such
varlance, giving datas.

JFrom 1971 until 1979, I appeared regularly in appellate
procesdings in the U.8. Suprems Court and in other fedaral court
proceedings. Prior to 197), I regularly observed but did not
participate in court procsedings. Experiance in court prior to
1971 included two years as & federal district court lsvw clexk
(involving attendance at a wide varjety of trial and other
procesdings) and attendance at diverse procesdings in the United
Sta::o and Sweden in connection with comparative procedure
studies.

2. Mhat percentage of thess appearances vas in:
(a{. fedaral courts;
. {(b) state courts of record;
{c) other courts.
All of my courtroom appearances as attorney for a perty- Wars

in federal tribunalc. I was the author of aaicus guriag briefs
filad in state courts and was regularly consulted by ACLU
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attorneys regarding their preparation of state court briefs ana
pleadings.

3. What percentage of your litigation was:
(a} civil;
(b} criminal.

Civil cases represented approximately 90% of my litigation
efforts.

4. State the nunber of cases In courts of record you
tried to verdict or judgment (rather than
settled), indicating vhether you were scle
counsel, chief counsel, or associate counsel.

5. What percentage of these trials was:
(a) Jury;
(b) non-jury.

4. and 5. I initiated as chief or suparviasing counsel
several federal district court actions. Firat instance cases in
which I acted as scle or supervising counsel were resolvad,
successfully, at the pre-trial stage. Nearly all vere three-
judge federal district court actions decided, after pre-trial
procesdings, by summary judgment; thereafter, I served in five of
these cases as attorney for appellees in the U.S5. Supreme Court.
All proceedings in which I served as scle or chief counsel were
non-jury caBes.

»I had significant appellate experience in some fifteen cases
in which I served as attorney for a party. I was the sole or
principal author of several amicus curiae briefs filed in the
U.S. Supreme Court and other appellate tribunals.

16. Litigation: Describe the ten most significant litigatad
matters wvhich you personally handled. Give the citations,
if the cases were reported, and the docket number and date
it unreported. Give a capsule sumpnary of the substanca of
each case. Hentify the party or parties whom you
represented; describe in detail the nature of your
participation in the litigation and the final disposition of
the case. Also stata as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or
judges before whom the case was litigated; and
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c. the individual names, addresses, and telephone
nuabers of co-counsels and of principal counsels
for each of the other parties.

Identify sach case you parsonally argued in court. Flease
provide a copy of all briefs on vhich your name appears. If
copies are unavajilable to you, please identify the case and

court

Below ie a list of the ten most significant litigated
matters which I handled. Copies of briefs on which my nama
appears as counsel are attached at Appendix I-9.

(1)

(2)

Reed v. Reed, 404 U.S. 71 (1971).

Summary and dispogition -~ ldaho statuts o~ciaring, as
bstwveen parsons “"equally entitled®" to administer a
decedent’s estate, "males must be preferred to
females,™ held unconstitutional.

Significance =-- Turning point decision, first cccasiocn
on which Supreme Court held a gender-based
clasgification inconsistent with the equal protection
principle.

Party represented -- Appellant Sally Reed.

Nature of participation -- Principal author of Brief
and Reply Brief for Appallant.

Co~counsel -- (then) ACLU legal director Melvin L.
Wulf, Beldock, Levine & Hoffman, 99 Park Avenua, New
York, NY 10016-1502 (tel. 212/490-0400), Brief for
Appellant written in partnership with Mr. Wulf.

Allen R. Derr, 817 West Franklin Strest, Boise, ID
83701 (tel. 208/342-2674). MNr. Derr represanted Sally
Reed in procasdings baelow and presented oral argument
in the Supreme Court.

Counsel for Appellee -- Charles 8. Stout, 707 Michael
Street, Boise, ID (tel. unlisted).

& & &

koritz v. Commissioner of Internal Revenue, 469 F.2d
466 (10th Cir. 1972), cart. denied, 412 U.5. $06
(1973).

Summary and disposition -- Unmarried son who provided
care for his elderly, infirm mother held entitled to
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tax dsduction Internal Revenue Code provided only for
daughters and married sons.

Significance -- Praternal twin to Reed, this .":cision
marke the anly occasion, at least beafore 1980, in which
a provision of the Internal Revenus Code has beean
declared unconstitutional.

Party represented -- Appeallant in Tenth Circuit,
Respondent in Suprems Court, Charles E. Morite. (Mr.
Moritz appearsd pro se in the Tax Court.)

Nature of participation -- Principal author of Brief
for Appellant in Tenth Circuit, and Briaf in Opposition
to Certiorari; divided oral argument with co-counsel.

Judges by whom case heard and decided -- C.J. Holloway,
C.J. Doyle, D.J. Daugherty.

Co-counsel -- Martin David Ginsburg, Georgetown
University Law Center, 600 New Jersey Avenue, K.W.,
Washington, D.C. 20001 (tel. 202/662-9077).

Counsel for Commissioner -- In Court of Appeals, James
H. Bogarth, Interjuat Law Firm, United Bank Pla:za,
Suite 900, 400 N. Pennsylvania Avenue, P.C. Box 820,
Roswell, NM 88201 (tel. 505/622-2800); in Supreme
Court, Richard B. Stone, Columbia Law School, 435 West
116 Street, New York, N.Y. 10027 (tel. 212/280-2467).

LI B ]

Struck v. Secretary of Defanse, cert. granted, 409 0.5,
947, Judgment vacated, 40% U.S. 1071 (1972).

Summary and disposition -- Rule mandating discharge of
pregnant Air Force officers challenged. Aftar Supreme
Court grantaed certiorari and the Brief for Petitioner
was filed, Air Force agresed to retain Capt. Struck and
to change the rule. As a result, the judgwant below,
which had upheld the rule, was vacated.

Significance -- The outcome in Struck indicatsd the
beginning stage of change in the direction of more
sguitahle employmant practices regarding childbearing
Wismon

Party represented -- Petitioner Capt. Susan B. Struck.

Nature of participation -- I consulted with local
counsel during procesdings below, and was principal
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author of all Suprema Court papars: Patition for
Certiorari, Reply and Supplemantal Briefs before
certiorari was ¢granted, and Brief for Patitioner after
certiurari was granted.

[{See also Turper v. Dep’t of Employment Security, 423
U.S. 44 (1974), and Cravford v. Cushman, $31 F.2d 1114
(24 cir. 1976), later dispositions in the same area. I
co-authored the Petition for Certiorari on the basis of
which the Court revarsed the judgment in Turner, and
co-authored the Brief for Appellant in Crawford.)

Co-counsel =~ Joal M. Gora, Brooklyn Law School, 250
Joralemon Street, Brooklyn, NY 11201 (tel. 718/625-
2200).

Counsel for Secretary of Defense -- (then} Solicitor
Genaral Erwin N. Griswold, Jones, Day, Reaves & Pogue,
Metropolitan Square, 1450 G Street, N.W., Washington,
D.C. 20005-2088 (tel. 2027879-3939).

Frontiero v. Richardson, 411 U.S. &77 (1973).

Sumpary and disposition -- Federal statutes granting
fringe benefits to married male members of the military
but not to similarly situated married fenale members of
the military held unconstitutional.

Significance -- The classification overturned reflected
the most pervasive gender line in the law: four
Justices subscribed to a plurality opinion declaring
sex a "suspect™ criterion.

Parties represented =-- Appellants Sharron and Joseph
Frontiero; amicus curiae American Civil Liberties
Union.

Nature of participation =-- I wes principel author of
the Jurisdictional Statemant, the Brief Amicus Curiae
for the American civil Liberties Union, and the Joint
Reply Brief for Appallants and Amicus Curiae; 1 divided
oral argument with attorney for the FProntieros, Joseph
Levin, Southern Poverty Law Center, Montgomery, AL.

Co~-Counsel -- (then) ACILU legal director, Melvin L.
Wulf, Beldock, Lavine & Hoffman, 99 Park Avenue, Nevw
York, NY 10016-1502 (tel. 212/490-0400).

Counsel for Secretary of Defense Richardson -- (then)
Solicitor General Erwin N. Griswold, Jones, Day, Reaves
& Pogue, Metropolitan Square, 1450 G Street, N.W.,
Washington, D.C. 20005-2088 (202/879-3539).



87

I-30
)
(%) XKahn v. Shevin, 416 U.8. 351 (1974}.

Summary and disposition =-- Court upheld against
constitutional challenge a Florida law, dating from
1885, providing a real property tax exemption for
widows (also the blind and the totally disabled) but
not widowers.

Significance -- Indicated that gender-based
distinctions would withstand sgual protection
objections if the Court perceived them as compensating
women for disadvantages encountered in economic
endeavor. .

[A later decision, Orr v. Orr, 440 U.5. 268 (1979),
clarifies that even an apparently benign or
conpensatory gender-based classification should attract
floae review. I co-authored the brief amicus curiae

n orr.]

Party represented =-- Appellant Mel Kahn.

Rature of participation -~ I undertook representation
of widower Kahn after the Supreme Court noted probable
jurisdiction. I wrote the Brief and Reply Brief ftor
Appellant, and presented oral argument.

Co-counsel -- William Hoppe, Hoppe, Backmeyer & Stokes,
66 W. Flagler Street, Concord Building, 2nd floor,
Miami, FL 33130 (tel. 305/358-9060).

Counsel for Florida -- (then) Attorney General Rcbert
L. Shevin, Strook, Strook & Lavan, Suite 3300, First
Union Financial Center, Miami, FL 33131-2385 (tel.
305/158-9900); (then} Assistant Attorney .Ganeral Sydney
H. McKenzie, III (argued), 3769 Suffolk Drive,
Talahassee, FL (904/891/3882).

* & &

(6) Healy v.- Edwards, 363 F.Supp. 1110 (B.D. La. 1973),
vacated for detsrmination of mootness, 421 U.S8. 772
(1975), in Supreme Court, companion to and argued in
tandem with Taylor v. Louisiana, 419 U.5. 522 (1975).

Summary and disposition -- Louisiana law axempting from
jury service all women except those who volunteer to
serve held unconstitutional.

.

Significance -- Established that women count in

75974 0 - %4 — 4
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determining vhether lists from which jurors are drawn
repregsent a fair cross-section of the community.

Parties represaented -- pPlaintiffs below (three classes:
female civil litigante; female potential jurors; male
potential jurors), Appelless in Supreme Court.

Nature of participation ~- I was chisef counsel from the
initiation of proceedings in the district court through
the Supreme Court presentation. With assistance fronm
New Orleans counsel, I prepared district court
pleadings, motions, and briefs and presented oral
argument besfore the three-judge court. On appeal, I
wrote the Motion to Affire and the Brief for Appellees,
and presented oral argument. I consulted with the
attorney in Taylor in connection with the preparation
of his brief and oral argumant.

Judges by whom case heard and decided -- In district
court, D.J. Rubin (convening Judge), C.J. Wisdom, D.J.
Wast.

Co-counsel —-- George M. Strickler, Jr., last address:
LeaBlanc and Strickler, One Poydras Plaza, Sulite 1075,
6)9 Loyocla Avenue, New Orleans, LA 7011) (tel. 504/551-
4346) .

Counsel for Hon. Edwin Edwards (Governor of Louisiana)
== (then) Attorney General William J. Guste, Jr., 639
Loyola Avenue, New Orleans, LA 70133 (tel. 504/568~
$575); (then) Assistant Attorney General Kendall L.
Vick (argued), 1235 Waghington Avenue, New Orleans, LA
70123 (tel. 504/899-3565).

* * L]

Welnberger v. Wiesanfeld, 367 P.Supp. 981 (D.N.J.
1973), aff'd, 420 U.S. 636 (1975).

Supmary and disposition -- Widowed father who cared
personally for his infant held entitled to the same
child-in-care social sscurity benefits accorded by
federal wtatute to widowed mothers.

Significance —- The first of a series of decisions
holding the social security accounts of fenale wage
earners, to comport with equal protection, must
generate the same family benerits as the accounts of
male wage earnars.

Party represented ~- Plaintiff in district court,
Appellee in Supreme Court, Stephen C. Wiesenfeld.
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Nature of participation -- 1 was chief counssl from the
initiation of proceedings in the district court through
Supreme Court presentation. 1 prepared district court
pleadings, motions, and briefs, and pressnted oral
argunent before the three-judge court. On appeal, I
wrote the Motion to Affirm and the Brief for Appallee,
and presented oral argument.

Judges by whom case heard and decided -~ In district
court, .D.J. Fisgher (convening Judge)}, C.J. Hunter, D.J.
Whipple.

Co~counsel -- (then) ACLU legal director Melvin L.
Wulf, Beldock, levine L Hoffman, 99 Park Avenus, Hew
York, NY 10016-1502 (tel. 212/490-0400)

Counsel for Secretary of Health, Education, and Welfare
-~ In district court, Assistant U.5. Attorney Bernard
5. David, last address: United States Attorney’s
Office, Newark, NJ 07102 (tel. 201/645-2286); last
address: T. Scott Johnstone, Department of Justice,
Washington, D.C. 20530 (tel. 202/633-2000); in the
Supreme Court, (then) Deputy Sclicitor General Keith A.
Jones, Pulbright & Jaworski, 801 Pennsylvania Avenue,
N.W., Washington, D.C. 20004-2604 (tel. 202/662-0200).

Califanc v. Goldfarb, 430 V.S. 19% (1977).

Summary and disposition -- Widowed male retiree held
entitled to social security bepefits under his wage-
earning wife’s account without regard to dependency.

Significance -- The decision develops the principle
advanced earlier in Frontiero and Wiesenfald and
explicitly applies a heightened squal protection review
standard to gender-based classifications. [Substantial
reliance was placed on Goldfarb and Wiesenfeld in
caiifano v. Westcott, 443 U.S. 76 (1979). 1 co~
authored a brief amicus curiae in Westcott.)

Party represented ~- Appelles Leon Goldfarb.

Nature of participation =- 1 was chief counsel, wrote
the Motion to Affirm, Prief for Appellee and
Supplemental Brief for Appellee, and presented ora.
argument. I supervised but did not appear in
proceedings below. [Companion cases were Califano v. i
Jablon, 430 U.5. 294 (1977), summarily atffirming 399 F,
Supp. 118 (D. Md. 1975), and califano v. Coffin, 430
U.5. 924 (1977), dismissing appeal from 400 F. Supp.



(o)

(10)

I-33

953 (D. D.C. 1975). I wvrote the Motion to Affirm and
the cross-Jurisdictional sStatemant in these ocasss, and
was sole attorney in Coffin from the commencement of
the action to final judgment.)

Co-counsel -- Kathleen Peratis, 800 Third Avenus, New
York, NY (tel. 212/355-3900).

Counsel for Secrstary of Health, Fducation, and Welfare
== (then) Deputy Solicitor General Keith A. Jones,
Fulbright & Jaworski, 801 Pennsylvania Avenue, N.W.,
Washington, D.C. 20004-2604 (tel. 202/662-0200).

Duren v. Missouri, 439 U.S5. 357 (1979}, reversing and
remanding 556 5.W.2d 11 (Mo. 1977).

Summary and dispossition -—— Missouri lav granting
exemption from jury service to "any woman® held
unconatitutional.

Significance -- The decision develops the principle
advanced earlier in Nealy and Taylor and clarifies that
substantial underrepresentation of wvomen on jury panals
is not compatible with the Constitution’s fair cross-
section requirement.

Party represented —- Petitioner Billy Duren.

Nature of participation -- I wrote the Brief and Reply
Brief for Petitionar and divided oral argument with
Missouri public defender.

Co-counsel -~ (then} Assistant Public Defander Lee M.
Nation, 18416 Pightmaster Road, Trimble, MO 64492
{816/635-5580).

Counsel for Missourl =« (then) Assistent Attorney
Ganeral Nanette Laughrey (argued), University of
Missouri -- Columbia School of Law, Missouri and Conley
Avenuee, Columbia, MO 65211 (tel. 314/882-6487);
Assistant Attorney General Philip M. Koppe, Suite 609,
3100 Broadway Street, Kansas City, MO 64111 (tel.
816/531-4207).

L] * L]

Owens v. Brown, 455 F.Supp. 291 (D.D.C. 1978) (Judge
Sirica). .

Summary and disposition =-- Pederal statute prohibiting
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assignment of fenmale personnegl to duty on navy vessals
other than hospital ships and transports hald
unconstitutional. No appeal was pursued by the
Secratary of Defense.

Significance -~ The decision is an important step in
opening doors to woman sssking careers, sducational and
training opportunities in ths military.

Parties represented -- Plaintiffs, class of female Navy
officers and enlisted personnal.

Nature of participation -~ I supervised development of
the case by ACLU staffl attorneys and co-authored the
Brisf in Support of Plaintiffs’ Crosa-Motion for
Susmary Judgment. I djid not participate in oral
argument.

Co-counsel -- (then) ACLU staff attorney Marjorie M.
Smith, Legal Aid Society of New York, ‘52 Duanes Streat,
New York, NY 10007 (212/2e5/2842).
Counsel for Secreatary of Defanse =-- Michasl J. Ryan,
Aseistant U.5. Attorney, 555 4th Street, N.W.,
Washington, D.C. 20001 (tel, 202/514-7352).

I personally argued:

Moritz v. Commnissioner of Internal Revenue, 46% F.2d4
466 (10th Cir. 1972), cert. denied, 412 U.S5. 906 (1973)

Prontierc v. Richardson, 411 U.S. 677 (197)3)
-
Kahn v. Shevin, 416 U.S5. 351 (1974)
Healy v. Edwards, 363 F.Supp. 1110 (E.D. La. 1973) (before
three-judge panel), vacated for determination of mootness,
421 U.B. 772 (1975)
argued in both district court and Supreme Court
Welnberger v. Wiesenfeld, 367 F.Supp. 981 (D.N.J. 1873)
(before three-judge panel), aff’d, 420 U.5. 636 (1975)
argued in both district court and Supreme Court
Califano v. Goldfarb, 430 U.S5. 199 {1977)

Coffin v. Secretary of Hexlth, Bducation, and ... fare,
400 F. Supp. 953 (D.D.C. 1975) (before three-judge panal)

Duren v. Missourl, 439 U.S. 3157 (1919) .

Stevenson v. Castles, No. 75-1015 (5th Cir. June 29, 1977)
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{unpublished opinion remanding case to D. Canal Zone for nev
trial). This case concerned educational benefits for women
smployed by Panaxma Canal Company. I was not invelved in the
district court procesedings, but wvas sole counsal for
appalless and, in that capscity, wrote motions, briefs, and
pressnted oral argument.

17. Legal Activitieg: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal matters
that did not involve litigation. Describe fully the nature
of your participation in these activities. Pleass list any
clients or organizations from whom you parformed lobbying
activities and describe the lobbying activities you
performed on behalf of such client(s). (Note: As to any
facts requested in this question, please omit any
information protected by the attornsy-client privilege.)

I count as the most significant legal activities I have
pursued wy work in comparative lav and toward the advancement of
egqual opportunity and responsibility for women and men in all
fields of human andeavor.

My interest in comparative lawv was sparked by my studies of
foreign judicial systems (principally in Swedan, alsc in Denmark,
Finland, and Norway) in the early 1960s. Several publications
resulted from thoge studiea. I later served as an editor of the
American Journal of Comparative Law from 1966 until 1972, on
several Bar committeas relating to comparative law, and taught or
lectured at faculties in Austria, France, the Netherlands,
Sweden, and Taiwan. I have attended comparative law conferences
or exchanges in China, England, Germany, India, Italy, Japan, the
NetRerlands, Scotland, and Sweden.

I had the good fortune to be able to devote Y legal
training, in the 19708, to educational and litigation efforts
aimed at improving the status of women in society and encouraging
men to contributa, as full partners, to family life,
particularly, to caring for children. During those years, 1
taught courses and saminars, and suparvised clinical programs, on
sex~based discrimination. Simultanecusly, I helped to launch,
and than guparvised, the Amaerican Civil Liberties Union’s Women’s
Rights Project, a ‘project in which men worked togsther with women
to overcomae artificial barriers to equal opportunity for all
persons.

I hav: not angeged in lobbying activitiea for any client or
organization.

18. Teaching: What courses have you taught? For each
course, state the title, the institution at which you
taught the course, the ysars in which you taught the
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course, and describe briefly the subjact matter of the
course and the major topics taught.

At Rutgers -- The State University Schocl of Lav ,.ewark), I
taught Civil Procedure (sometimes called Remedies) annually from
1963 until 1972. During my tenure there, I alsc taught Conflict
of Laws, Comparative Law and Procedure, PFederal Courts, and Women
and the Law. As a visiting faculty member at New York University
S8chool of Law in the Spring of 1968, I taught Conflict of Laws.
At Harvard Law school, in the Fall of 1971, I teught Women and
the Law, At Columbia University School of Law, from 1972 until
1980, I ragulerly taught Civil Procedure, Conflict of Lawe, and
Sex-Basaed Discrimination, and also Constitutional Law.
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I. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of sll anticipated receipts from deferred income
amangements, stock opticns, uncompleted contracts and other future benefits
hich you t derive 6 1008 busi tationshic: fessionsl
services, firm memberships, former employers, client, or customers. Please
describe the amangements you have made to be compensated in the future for any
financial or business interest.

I have no anticipated future receipts, except that as a full-time officer of
instruction st Columbia University wntil June 1980, I was covered under the
following retirement plan:

TIAA/CREF Anuuity Plan for officers (membership
was automatic, contributions were made annually by
the University) aod TIAA/CREF Supplementl
Retirement Anmuity (voluntary contributions made
pursuant to a salary reduction agreement).

The accumulated balance in my TIAA/CREF actount is shown on Schedule
D to the attached financial net worth statement.

I have no amangements to be compensated in the future for any financial or
business interest.

&pmwmﬁnmlwmypmﬁﬂmmqahmmmmh

« Pprocedure you will follow in determining these areas of concern. Identify the

categories of litigation and financial arcangements that arc likely to present
potential conflicts of interest during your initial gervice in the position to which
you have ueen nominated.

puﬁsiputeinmymewidnwhichlhvemwdupuﬁcimd.wuhu
lawyer, judge, or in any other capacity. Similarly, [ would decline to hear
Or participhte in any case with which another lawyer in oy family is serving
or participating, or has served or participated, whether as lawyer, judge, or
in any other eapacity.

Overall, | would seek 1o follow the letter and spirit of the Code of Conduct
for United States Judges (aithough it is not formally binding on members of
the United States Supreme Court), the Ethics Reform Act of 1989, 28
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U.S.C. §455, and all other relevant prescriptions. Thesc standards, of
course, do not compe} disqualification on the basis of a jurist's views on
legal principles or expressions concerning the law itself as distinguished
from spplication of the law to s particular matier. They do indicate,
however, the obligations of a judge 1o exercise self-discipline, to reason
dispassionately and to decide cases within the framework of the relevant
legal mules. 1 would attempt diligently in all cases in which I may
participate to meet these obligations.

I am not aware of any category of litigation or any financial arrangement
that is likely to present a potential conflict of interest during my service in
the position to which [ have been nominated.

Do you have sny plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service with the Court?
If so, expilain.

1 have no plans, commitments or agreements to pursue outside employment,
with or without compensation, during my service with the Court. If it is
fully consistent with all ethical standards for members of the federal
Judiciary, ] may occasionally accept writing and Iecture invitations from bar
and community groups, universities, and similar institntions. T would do so
only when there is no conflict with my duties and allegiances as an
Associate Justice of the United States Supreme Court. 1 have undertaken
one commitment of this character for & future year: to deliver the Tyrell
Williams Lecture in Law in 1995 at Washington University School of Law
in St. Louis, Missouri.

List sourss and amounts of all income received during the calendar year
preceding your nomination and for the cwment calendar yesr, including any
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more. (If you prefer, copies of the financial
disclosure repornt required by the Ethics in Government of 1978 may be
substituted here.)

Copies of the financial disclosure report required by the Ethics in
Government Act of 1978, filed by me (1) on May 1, 1993 for the calendar
year 1992, and (2) on June 21, 1993, covering the period January 1, 1993
through June 1, 1993, are attached as, respectively, Appendix II-] and
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Please complete the attached financial net worth statement in detail (add schedules
as called for).

The completed statement is attached.

Have you ever held a position or played a role in a political campaign? If so,
piease identify the particulars of the campaign, including the candidatz, dates of
the campaign, your title and responsibilitics.

Please supply one copy of any memoranda analyzing issues of law or public policy
that you wrote on behalf of or in connection with a presidential transition team.

1 have never held a position or played & role in e political campaign. T have
never assisted in or prepared any memoranda for or in connection with a
presidential ransition team.
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Ruth Bader Ginsburg and Spouse (S)
FINANCIAL STATEMENT
Net Worth as of Jume 1, 1993

Provide a complete, current financial pet worth statement which itemizes in detail all
assets (including bank accounts, real estate, securities, trusts, investments, and other financial
holdings), all liabilities (incleding debts, mortgages, loans, and other financiat obligations) of
yourself, your spouse, and other immediate members of your household.

| ASSETS 1 LIABILITIES i
Cash on hand and in banks $40.470 Notes payabie 0 banks - secured -
U.5. Government secunitics

= go¢ Schedule & 100,000 Notes 0 banks - ynsecured 0=
Listed securities 0. Notes paysble 1o relatives -
Unlisted securities - gee Schedule B | 2,580,300 Notes paysbie to others -
Accounts and notes receivable - Accounts and bills duc =0
Due from relatives and friends - Unpaid income tax 0-
Due from others 0- Other unpaid tax and isierest -
Doubetul £0- Real cotade morigages payible ~
soe Schedule E 360,000
Real estate owncd - soc Schedule C | 1,300,000 Chanel morigages and other hiens
0-

Rea) eftaic mongages receivable £ Other debis - ilemize 0-
Awos and others personal property 100,000
Cash value - life insurance A-

Onher assgls — itemize

see Schedule D 2,075,000
Tota) iabilitics $60,000
Na worth 6,135,770
Total Assets $6,195,770 Total tiabilitics and net worth | 6,195,770

l CONTINGENT LIABILITIES I GENERAL INFORMATION ]
A3 endores, comaker or guarmnior s Are any aspets pledged?

On leases or contracts 0 {add schedule) NO
Legal Claims £ Ase you defeadant in any suits or
Provision for Federal Income Tax actions? NO

(handled through salary Have you ever taken banknmgecy? NO
withbolding) £

Ouher specaal debt A




98

Ruth Bader Ginsburg:
Schedule A
.S, Govergment Securities

U.S. Treasury Notes, 9.375% 7 years, due 4/15/96 $100,000
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Ruth Bader Ginsburg:

Schedyic B
Usnlisted Securities

Excluding funded retirement accounts
which are listed on Schedule D

Code: } is Joint Owaership, S is owned by Spouse

1. {1) District of Columbia 10% General Obligal:io;l Bonds
Prefunded to 12/1/95

2. (J) The Pierpont Tax Exempt Bond Fund

3. (J) The Pierpont Fund

4. (7) The Pierpont Tax Exempt Mopney Market Fund

5. (S) Twenty-four Puerto Rico Urban Renewal and Housing
Corp. 5% New Housing Authority Bonds

6. (5)Dreyfus Liquid Assets, Inc. (Moury Market Fund)

7. {S) 20 shares of common stock and 4 shares of preferred
stock of The Racquet Club of Easthampton, Inc.

8 (S) 1.5 Class A shares and 4.5 Class B shares in
AVI Holding Corp.

9. (5) 10% general parmer interest in Westgoma Associates,
which holds a limited partnership interest (8% current
yield plus 5% residuary interest) in M. Westport
Associates, which in turn is 8 50% general parmer in
‘westport Office Co., a partnership organized to
construct an office building in Westport, Ct.

* No market; value is esumated,

$260,000
424,900
947,200

11,800

120,000

10,400

150,000+

5,000*
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10.  (5) 7.5472% general parmer interest in Wegomo 1974 Associates
which holds o 1.08116% Eimited partnership nterest in
Starrett City Associates and a 9.89009% limited partmership
interest in Manhattan Plaza Associates; these fimited
parmerships constructed and operate housing projects in
New York City ‘ $75,000

11, (S) 17.5% general parmership interest in Wegomo 1975, which
holds a 16.660% limited partnership interest in Regency
I Associates which constructed and operates an
spartment project in Richardson, Texas 1,000*

12.  (S) Martin D. Ginsburg, P.C., a professional corporation
(legal services) which is counsel to Fried, Frank,
Harris, Shriver & Jacobson (value is equity value of
P.C. plus estimated present value of unfunded
retirement sccounts as of June 1, 1993) 550,000

* No market; value is estimated.
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Ruth Bader Ginsburg:

Cooperative apartment (personal residence), Apt. 108, 700 New Hampshire Avenue,
N.W_, Washington, D.C. 20037, together with three underground garage parking
spacsmihebuddmg(vnhenuﬂmmdmhghofmgmdwﬂ.mpmvmn,
and recent sales information)

$1,300,000



Code: S is owned by spouse; accounts not so marked are owned by nominee

-
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Dreyfus Liquid Assets, Inc. (IR.A)

HR 10 (Keogh) Account maintained with Dreyfos Liquid Assets,
Inc. (contributions were made from publication royalties, etc.)

TIAA/CREF Retirement Accounts (including SRA) (contributions
were made while law school professor)

Federal retirement
(S) Dreyfus Liquid Assets, Inc. (LR.A.)

(S) Merrill Lynch Custody Account (rolloves LR.A.),
initially funded 6/29/89

(S) TIAA/CREF Retirement Accounts

(S) Fried, Frank Harris, Shriver & Jacobson (law firm);
value is funded retirement accounts at &/1/93

$18,000

30,000

551,000
31,000

18,000

318,000

509,000

600,000
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Ruth Bader Ginsburg:

Share of mortgage on spartmeat building (700 New Hampshire
Avenue, N.W., Washington, D.C. 20037) that is allocable
to co-op apartment #108, in which we live
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar Association's Code
of Professionat Responsibility calls for "every lawyer, regardless of professional
prominence or professional workload, to find some Gme to participate in serving
the disadvantaged™ Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

Service to the ideal, "equal justice under the law,” has been a central
concern of my teaching, writing, speeches, advocacy (prior to my
appointment to the bench), and daily life. My efforts in this regard inclode
many of the publications listed above (1. 12), lectures, participation in panel
discussions, and Litigation.

Institntiona activities in py seventeen years (1963-30) as & law faculty
member demonstrating a commitment to equal justice include Jeadership of
8 Dean-appointed commission at Rutgers (Newark) Law School o incresse
participation by minorities in all phases of law schoo} life, service on
Columbia University's faculty affirmative action review committee, the
Academic Advisory Board of Columbia University’s Center for the Study of
Human Rights, and the Advisory Board of the Columbia Center for the
Social Sciences Program in Sex Roles and Social Change.

As a General Counsel to the American Civil Liberties Union (1973-80), a
member of the ACLU National Board (1974-80), and a founder of the
ACLU Women's Rights Project (1972), 1 was involved in a range of human
rights and public interest activities, and worked in cooperation with #
variety of public interest and legal services groups. In addition, 1
endeavored to advance equal justice and opportunity goals dwough service
in the American Bar Association, the Associstion of the Bar of the City of
New York, and other professional associations.

Prior to my June 1980 appointment to the bench, my activities directed o
making legal services fully availsble included work as an ACLU volunteer
sttomey, service on the Executive Committee of the Association of the Bar
of the City of New York during the period the Associstion established &
public interest law office, and assistance in the organization of Columbis
Law School's first legal services clinic.

In addition to sctivities noted sbove as a law faculty member and ACLU

General Counsel and volunteer stiomey, 1 supported, as a member of the
Council of the American Bar Association's Section of Individual Rights and



105

m-2

Responsibilities, ABA resclutions designed to promote wider opportunities
for economically and socially disadvantaged people and the physically or
mentally handicapped.

The American Bar Association's commentary o its Code of Judicial Conduct
states that it is inappropriate for a judge to bold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion. Please list all
business clubs, social ¢clubs or fraternal organizations to which you belong or have
belonged since gradusting from law school, and for each such club or
organization, please state:

the dates during which you were 8 member and the approximate number of
members the club or organization had during that period;

the purpose of the club or organization (e.g., social, business, fraternal or
mixed}, the frequency wih which you used the facilities, and whether you
used the club or organization for business entertainment;

whether, while you were a member of such club or organization, it did or
did not include members of all races, religions and both sexes:

if the club or organization did not do so,

(1}  state whether this was the result of a policy or practice of the club or
organization;

(2) if so, describe in full the reasons for this policy or practice and any
action you took to change that policy or practice;

(3)  if you were a member of such club or organization while serving as a
U.S. Circuit Judge, please give your opinion as to whether the club
or organizstion practiced invidious discrimination within the
meaning of the ABA Code of Judicial Conduct, and give the reasons
for your opinion,

The following are mry responses to this question 2:

Y

Woodmont Country Club

Rockville, Maryland

June 1980 - April 1983

approximate number of members: [,500
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Army Navy Country Club
A l" Virgini
April 1983 -

approximate pumber of members: 7,000

" Both are social clubs with sports (golf, tennis, swimming) and dining

facilities. My spouse, once an avid golfer, has used these chubs weekly in
good weather. | have joined him only occasionally, not at all in the current
year, and have not used the clubs for business entertainment.

Armmy Navy Country Club includes members of all races, religions, and
both sexes.

Woodmont Country Club ("Woodmont™), while 1 was a member, had &
predominantly Jewish membership. Its siated policy was nondiscriminatory
sdmissions and in fact the membership included women as well as men and
one member who was black (a friend and colleague whom 1 sponsored for
membership in 1982).

In April 1983, however, Woodmont announced a change in its by-laws that
had the practical effect of strongly discouraging myy friend from continuing
his membership beyond 1984, and he as e result promptly resigned. [
cannot with certainty say that prompting that resignation was the purposc of
the by-law change, but the circumstances were, 10 me, suggestive of that
conclusion.

Immediately upon receiving notification of the by-law change I attempted to
initiate a reversal of that action, My spouse, who was our family's active
user of the club facilities, met the following dsy with members of
Woodmont's Board of Governors. The Board, however, was unwilling 1o
reverse the by-law change and, although the president of Woodmont did
confer with my fricod in an ¢ffort to retain him as a member, that effort did
not succeed.

No longer comfortable at Woodmont, § promptly resigned my membership,
and joined Army Navy Country Chub.

Since the start of the 1970's, it has been my consistent policy to refuse to
attend professional or social functions st ¢lubs that do not have
nondiscriminatory sdmission policies. I several times refrained from
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attending American Bar Association functions at such clubs in dsys before
the ABA adopted its current position.

Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led 10 your nomination and
interviews in which you participated). List all interviews or communications you
had with the Whitc House staff or the Justice Department regarding this
norination, the dates of such interviews or communications, and all persons
present or participating in such interviews or communications.

Until Friday, June 11, 1993, I received no communication from the White
House staff or eny other govemment office or officer regarding my
nomination. On the moming of June 11, while I was attending the D.C.
Circuit Judicial Conference at the Tides Inn, Irvington, Virginia, I received
a telephone message from the White House Counsel's Office asking me to
retumn the call. I did s0, and was asked where I wonld be in the course of
the weekend. 1 responded that my hushand and I had plans to attend a
Sarurday, Junc 12 wedding in Shaftsbury, Vermont, and to retumn home to
Washington, D.C. on Sunday, June 13. I gave Whitc House Counsel's
Office the clephone number of the Manchester, Vermont hote! at which 1
could be called.

The evening of June 11, my husband and [ waveled to Vermont and stayed
overnight in Mancbester. On Saturday momning, June 12, around 9:30, !
received & call from Whitc House Counsel Bernard Nussbaum asking if 1
could return to Washington, D.C. later that day or early the next moming to
meet with his staff. Mr. Nussbaum followed up with a call around 1:00
p.m. requesting that | take the first available flight back the next moming.

My husband and 1 returned home on Sunday, June 13, around 8:30 am.
About an hour later, Mr. Nussbaum and several members of the White
House staff, including Ricki Seidman, Ron Klain, sand Vincent Foster,
together with consultants James Hamilion and Ronald Lewis, amived at my
:puunenttointmicwmemdtorgvjcwwhmcmandsocialmuity
returns-and my financial records Jeports. Shortly afier 11:00 am.,, Mr,
Nessbaum escorted me to the White House to mest the President. Close to
15:30 am., I met the President We had a conversation, with no other
person present, that continued until 1:15 pm. Mr “wssbaum and 1 thea
walked back to0 my spartment, where the interview with his staff and
consultants continued until close to 5:00 p.m.
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Afier 11:00 that cvening, Mr. Nussbaum called to tell me the President
would call within the half-hour. The President did, twice, becsuse the
initial connection was poor. Some time before midnight, the President told
me of his intention to nominate me, and 1 accepied.

4, Has amyone involved in the process of selecting you as a judicial nominee
(including but not limited to 8 member of the White House staff, the Justice
Department, or the Seaate or its staff) discussed with you any specific case, legal
issue or question in a manner that could reasonably be interpreted as seeking any
express or implied assurances conceming your position on such case, issue, or
question? If so, please explain fully. Please identify each communication you had
during the 6 months prior to the anpouncement of your nomination with any
member of the White House staff, the Justicc Department, or the Senate or its staff
referring or relating to your vicws on any case, issve or subject that could come
before the United States Supreme Court, state who was present or participated in
such communication, and describe briefly what transpired.

1 repeated on June 14, 1993, just after the President announced his
nomination for the Supreme Court vacancy, that a judge is bound to decide
each case fairly, in accord with the relevant facts and the applicable law.
The day a judge is tempted to be guided, instead, by what "the home crowd
wants” is the day that judge should resign and pursue other work. It is
inappropriate, in my judgment, to seek from any nominee for judicial office
assurance on how that individual would rule in a fowre case. That
judgment was shared by those involved in the process of selecting me. No
such person discussed with me any specific case, legal issue or question in
- 2 manner that could reasonably be interpreted as secking any express or
implied assurances concerning my position on such case, issue, or question.

During the six months prior to the announcement of my nomination, 1 had
no communication with any member of the White House staff, the Justice
Department or the Senate or its staff referring or relating to my views on
any case, issue or subject that could come before the United States Supreme
Cour.

5. Please discass your views on the role of the judiciary in our governmental system
and the following criticism involving "judicial activism.”

The rolc of the Federal judiciary within the Federa! government, and within
society gemerally, has become the subject of increasing controversy in
recent years. It has become the target of both popular and scademic
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criticism that alleges that the judicial branch has uwsurped mamy of the
prerogatives of other branches and levels of government.

Some of the characteristics of this "judicial activism” I+ been said to
include:

a A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impose broad, affinmative dutics upon
governments and society;

d A tendency by the judiciary toward locsening jurisdictional
requirements such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions
in the manner of an administrator with continuing oversight
responsibilities.

Throughout its history, the Federal Judiciary has been attacked repeatedly
for exceeding the bounds of its authority. Criticism of the courts, and
similarly criticism of other branches of government, should not be resented.
Rather, it should be accepted with good grace and considered thoughtfuily.
For judges who arc lifetime appointees, reasoned criticism has a special
importance. It helps maintain on the bench healthy sftitudes of humility
and self-doubt.

While the Federal Judiciary should be exposed fully to diverse views on its
performance, judges must avoid capitulating to result-oricnted criticism.
Courts must root decisions in laws cnacted by elected representatives,
constitutional provisions matified by representatives of the people,
precedent, tradition, and reason. It is a reality that individuals and groups,
refiecting virtually every position on the political spectrum, have sometimes
atiacked the Federal Judiciary, not because judges arrogaiad authority, but
because particular decisions came out, in the critics' judgment, the wrong
way. Chief Justice Marshali set the pattem for the appropriate response to
criticism of that genre. Worcester v. Georgia, 31 U.S. (6 Pet.>-536 (1832),
is among the most celebrated examples. See Gunther, Some Reflections on
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the Judicial Role: Distinctions, Roots, and Prospects, 1979 Wash. U. L.
Q. 817, 824. Most federal judges, 1 believe, have maintained that
courageous stance. A judge steps outside the proper judicial role most
cu.spicuously and dangerously when he or she flinches from a decision that
is legally right because, as Justice Rehnquist put it, the decision is not the
one “the home crowd wants," Rehnquist, Dedicatory Address: Act Well
 Your Part: Therein All Honor Lics, 7 Pepperdine L. Rev. 227, 229-30
(1980).

The Federal Judiciary, in recent decades, has indeed become involved in
far-reaching orders extending to large classes of individuals and resolution
of problems far broader than those presented by the traditional bipolar
dispute between individual persons or entitics. Most commentators agree
on the initial impetus for such unconventional adjudication on a grand
scale. It was the formidable task faced by the lower federal courts in
attempting to implement faithfully the Supreme Cowrt's school
desegregation mandates.  For most federal judges, 1 believe, the
supervisory, administrative, and oversight chores entailed in the school
cascs, and institutional (prison, mental hospital) Litigation that came later,
are uncongenial and unwelcome. Had statz and federal legislatures and
administrators assurned the implementation burden, the managerial jobs the
courts took on, generally with reluctance and misgivings, could have been
avoided, or at least substantially curtailed.

Most urgently needed, | think, is clear recognition by all branches of
government that in a representative democracy important policy questions
should be confronted, debated, and resolved by clecied officials.
Legislating clear standards, principles, and guidelincs, for cxample, in areas
where science and technology are advancing rapidly, is an enormously
challenging undertaking. But the highly general law in a frontier arca
commits to administrators or courts responsibility for filling large gaps.
Such a law may call upon judges to perform unaccustomed assignments and
render them vulnerable all the more to criticism for excessive or abusive
exercise of power.

In sum, | believe that legislators can and should react positively to criticism
of overreaching on the part of the Federal Judiciary by making the hard,
soiaetimes controversial decisions mecessary to equip judees with clearer
policy directions and standards. The Federal Judiciary, while it must not
decline to determine cases properly before it, complex and controversial as
they may be, must also retain clear vision of its place in the constitutional
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scheme and appropriate skepticism concerning the remedial competence of
With particular reference to class action litigation, & judge is not free to
ignore the mandate of Congress authorizing litigation in that form, or to
distort the applicable Federal Rules. The core article T requirement, of
course, must be met A case must present a genuine, substantial
controversy between contending parties actively pressing antagomistic
demands. No federal judge is at liberty to issue an advisory opinion at the
request of a petitioner who bas suffered no injury, and the sensible

dahnu]usuoe&:ndusmpplwdmkhumderv TVA4, 297 U.S. 288,
35648 (1936) (comcurring opunon), remain vital in constitutional
admdication.

As to "judicial sctivism,” the term seems to me much misperceived, 8 label
too often pressed into service by critics of court results rather than the
legitimacy of court decisions. Beyond question, a judge has no aathority to
upset decisions of legistators or executive officials based upon the jurist's
own ideas about enlightened policy or a personal moral view on what
content an ambiguously phrased legal text should have, At the same time,
the Constitution does imposc upon judges & duty lo assure that government,
when it impinges upon the property or liberty interests of individuals, does
so by processes that are fair. In addition, the Constiwtion places basic
mdividual rights beyond government aumthority to eradicate even by
democratically elected representatives employing processes open and fair.
Courts bave an important role to play in adjudicating those rights. They
must do so with a clear eye on the text, history, end structure of the
Constiution. Even then, however, all questions of interpretation will not
have ready answers. Doubt of one's own wisdom and » willingness to
articulate fully the reasoning process behind 8 judgment (Justice Harlan,
who served from 1955 until 1971, was a model in that regard) should attend
Judicial decision making in areas of uncertainty.
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Approximately how many individuals have been cmplt;yed by you as law clerks
and support staff since you have been a United States Circuit Judge.
State scparatcly the numbers, and describe briefly the duties of (1) women,
{2) blacks, (3) members of other racial minority groups, whom you 50 employed.
I total:

Law Clerks 39

Secretaries 4

Interns 14

All of my secretaries, eleven of my law clerks, and six of my interns are
women. Three of my interns and one of my clerks are Asian-Americans.
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I, Ruth Bader Ginsburg, do swear that the information provided in
this statement is, to the best of my knowledge, true and
accurate.

June 29, 1593 [

My Comm . o5 Fopires Qerober 14, 1998
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The CHAIRMAN. Thank you very much, Judge Ginsburg.

Now what we will do, as I previously announced, is recess and
reconvene at 3:15.

[Whereupon, at 12:42 p.m., the committee recessed, to reconvene
at 3:15 p.m. this same day.]

AFTERNOON SESSION

The CHAIRMAN. Welcome back, Judﬁe. I see your grandson has
joined the photographers’ corps. I could see him there. I tell you
what. Your family covers it a]l.ip

As I indicated this morning, before I begin the first round I have
a very brief few comments to make about procedure, not merely in
terms of timing, but how procedurally this Supreme Court nomina-
tion will be handled differently than any that has been handled
thus far, at least any of the others that I have handled. It is some-
what of an outgrowth of some of the contentious fights that we
have had, and hopefully it will make the process a little better.

First, as I have indicated, although we will be limited in our
rounds of questioning to a certain amount of time, no Senator who
has a question will be denied the opportunity to ask that question
no matter how many rounds it may take them to do that.

That is always a dangerous thing, Judge, to say with Senator
Specter here because he always has a Tth, 8th, or 20th round, but
they are always good questions. But we will not cut anyone off.

Judge, you referred in your statement to the nature of questions
that you will answer. On this question, constitutional scholars and
Senate precedents agree. A Senator has not only the right, but the
duty to weigh carefully a nominee’s judicial philosophy and, even
more importantly, the consequences of that philosophy for the
country. And as I have stated in past confirmation hearings, my
questions about a nominee’s judicial philosophy are not aimed at
getting answers about specific cases.

You have said you would object, as in my view you should, to
being asked to prejudge a case likely to come before the Supreme
Court. Even if you did answer the question, it wouldn’t, for me at
least, tell me much about your judicial philosophy.

I have said many times and I want you to know that I believe
my duty obliges me to learn how nominees will decide, not what
they will decide, but how they will decide. This obligation for Sen-
ators to inquire into and understand the judicial philosophies of a
Supreme Court nominee is neither new nor disputed any longer, al-
though it was disputed recently.

Chief Justice William Rehnquist recognized this as long ago as
1959, when he called in the Harvard Law Record for restoring
what he referred to as the Senate’s practice of “thoroughly inform-
ing itself on the judicial philosophy of a Supreme Court nominee
befo“rltra1 vq!:ing to confirm him.” Were he saying it today, he would
say “her.

Judge Ginsburg, the other side of the coin is you must decide, of
course, how to reply to our questions. There is nothing in the Con-
stitution requiring you to reply. You can either give a full answer,
a partial answer, no answer, or you can get up and you can walk
out of here because, to remind everyone, this is only a part of the
process. Our function here is—there is nothing in the Constitution
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that talks about the Judiciary Committee. It talks about the Sen-
ate. The way in which the Senate has organized itself, it looks to
the committee to give it information regarding the views of a nomi-
nee, but there is nothing in the Constitution that obliges you to an-
swer any question in any particular way or, indeed, answer at all.

We must arrive at our judgment about your confirmation,
though. As a matter of fact, without mentioning the Justice, there
was one Justice named, a former Senator and a former judge. The
committee asked him to come before the committee, and he said,
“No. My record stands as a judge and a Senator. I am not going
to take the time.” He refused to show up, and they still confirmed
him. I wouldn't recommend that, but to make the point for every-
one todunderstand, there is no constitutional obligation for you to
respond.

ow, I would hope, as I said to you very briefly, that the way
in which you outlined the circumstances under which you would
reply and not reply, that you will not make a blanket refusal to
comment on things because obviously everything we could ask you
is bound to come before the Court. There is not a controversial
issue in this country that does not have a prospect of coming before
the Court someday. And as we have said, because I think it was
initiated by Senator DeConcini, I voted for a man who I have great
respect for, but it is the vote that I most regret of all 15,000 votes
I have cast as a Senator. I voted to confirm Judge Scalia. He is a
fine, honorable, decent man with whom I agree on nothing. And I
regret that vote.

ne of the reasons I voted for him is that, while he was a bril-
liant scholar with standing and background, he basically refused to
answer questions on anything at all. And I voted for him, and from
that moment on, along with Senator DeConcini, I resolved that if
a nominee, although it is their right, does not answer questions
that don’t go to what they would secide, but how they would de-
cide, I will vote against that nominee regardless of who it is. And
you can thank Justice Scalia for that.

With that object in mind, I would like to very briefly describe in
another 3 minutes here the process by which these hearings will
be conducted. All Senators on the committee, as I said, will have
as much time to ask questions as they feel they should; and you,
Judge, will have as much time as you need to speak to anything,
whether or not you are asked a question.

I would hope—at this point it seems possible—that we could con-
clude these hearings by week’s end. If we do not conclude by Fri-
day, it is my intention at this moment—but I will confer with the
ranking member—to continue on Saturday with the hearings.

Following the conclusion of the last confirmation hearing for the
last Justice, 1 felt obliged to reexamine and attempt to reform the
investigative procedures which are an important part of this con-
firmation process. I believe the committee had to better handle al-
legations of a personal nature which are inevitably brought against
Supreme Court nominees, and they are brought against all nomi-
nees. There are none that I am aware of with regard to you, but
there are specious allegations and there are substantive allegations
on occasion. It is hard at the outset to determine one from the
other until we begin the investigative process.
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So I have instituted a new procedure. I announced last summer
and again last week that this committee will hold a closed hearing
for every Supreme Court nominee, while I am the chairman at
least. Beginning with you, there will be a' closed hearing at one
point. It will be, in this case, on Friday. This is a new procedure
adopted for the first time in this hearing, and it does not imply the
need to discuss any adverse information with regard to you, Judge,
but it is now going to be a standard part of all hearings.

Whether or not any allegation is raised, we will at some point
for every nominee from this point on go into a closed session, where
only the Senators on the committee and the nominee are there, to
discuss any investigative matter that has been raised. Under rule
XXVI of the Senate, any information that can be potentially embar-
rassing allows us to go into closed session, and embarrassing infor-
mation can be real or false, nonetheless embarrassing under these
klieg lights.

Under that rule XXVI, which permits the committee to go into
closed session to protect the privacy of a nominee in considering
confidential information, there is also an important caveat; that is,
that every Senator, under the rules, at such a hearing, a closed ses-
sion, is obliged under Senate rules, with the potential sanction of
expulsion from the Senate, to keep confidential any matter that is
raised in that setting.

The press has asked me since I announced this rule, “What about
the public’s right to know?” The committee will decide at that point
whether or not there is any grounding to any allegation that has
been raised. If there is grounding, then we will end up going pub-
lic, and the public will have a right to know and make a determina-
tion.

One other procedural rule that has changed is that all investiga-
tive matters will be open to every single, solitary U.S. Senator—
only Senators, not their staffs—beyond this committee. And anyone
who comes forward with an allegation—and I announced this last
year—should know at the outset that every Senator in the U.S.
Senate, all 100, will be made aware under Senate rules, which re-
quire confidential information to be protected, of that allegation, so
we do not go through a process whereby Senators, rightly or
wrongly, think they were not fully informed prior to the vote being
taken and so that we do not go through the process where the only
way they can be aware of such information is to make it public.

So at some point when this hearing closes down, the Senate Judi-
ciary Committee room will be closed off, just like the room of the
Intelligence Committee is. Investigative staff, nine of them, major-
ity ang minority, will be in that room for a day, period. Any Sen-
ator in the U.S. Senate can go into that room, get fully briefed by
that sgaff, read any documents we have, so that they are fully in-
formed.

Again, I want to emphasize, Judge, this procedure has nothing
to do with you. You are not only an honorable person, but every-
thing I have heard about you, every matter that our committee has
investigated, everything, is perfectly squeaky clean. And so I am
not suggesting—but we are going to institute it, and it is nice to
start with you. It is nice to start with someone where we are not
going to have to spend a lot of time. But honorable people have had
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the most outrageous charges raised against them, a case in point
being the Attorney General of the United States. When she was
nominated, some of the most outrageous charges were drawn to the
attention of me personally and the investigative staff. We inves-
tigated them, found them without any foundation. It would have
been extremely embarrassing and degrading and, I think, damag-
ing had that taken place unser the full glare of the Senate lights.
This new procedure is meant to avoid that, to separate the chaff
from the wheat, and I just want to make that clear as we begin.

Now, let’s get down to business. I ask the staff to kick off the
clock. We are going to have 30-minute rounds, and Judge, at any
time at all, I would ask someone from the White House who may
be with you to indicate to me when it is appropriate to take a
break, because we will forget. We get to get up and walk out of
here after we have our questions an§ go back and get coffee or take
a call or whatever, and you have to sit there the whole time. So
if I trespass at all on your physical constitution, I want to be made
aware of that. But I will say now we will try to go for a total of
up to 2 hours from this point on, try to get four Senators in. We
will break very briefly to give you a rest. Then we will come back
and continue again until roughly the 6:30 hour.

Is that agreeable with you, Judge?

Judge GINSBURG. That is fine, Mr. Chairman.

The CHAIRMAN. It must be an unusual role, for so many years,
you sitting up here and having litigants down there. This is one of
the few we get to do this and one of the few of my duties in the
Senate that I don’t particularly enjoy, although in your case it has
been a pleasure thus far. Let me begin now with the questioning.

I would like to begin by asking you about how you will go about
interpreting our Constitution, Judge. Judges, as you know better
than | do, approach this job in many different ways, and these dif-
ferent approaches often lead to very different results.

You have made a great many statements about constitutional in-
terpretation as a scholar and as a judge in lectures that you have
delivered—most recently in a talk you gave this year which is re-
ferred to as the Madison Lecture. 1)1'1 that lecture, you said—and I
am quoting here—that “Our fundamental instrument of Govern-
ment is an evolving document.”

You also said you rejected the notion “that the great clauses of
the Constitution must be confined to the interpretation which the
Framers would have placed on them.”

I could not agree more, If the meaning of the Constitution did
not evolve over time, today we would not have many of the individ-
ual rights all Americans now hold most dear, like the right to
choose whomever we wish to marry, There is nothing in the Con-
stitution, as you know, that gives someone a constitutional right to
marry whom they want. It is not specifically enumerated. And were
that not changed in Loving v. Virginia, there would still be laws
on the books saying blacks can’'t marry whites and whites can't
marry blacks. Or the right to get a job, whoever you are, whether
you are white or black, male or female.

But, still, there are hard questions about precisely how the Con-
stitution evolves, about when the Court should recognize a right
not specifically mentioned in the Constitution or specifically con-
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‘bemplat,ed by the authors of that document at that moment, wheth-
er it is an amendment or the core of the Constitution.

You spoke of these questions at some length in the Madison Lec-
ture. You said that the history of the U.S. Constitution is in large
part a story of—and I quote—“the extension of the constitutional
rights and protections” to include “once excluded groups.”

Judge, can you discuss with me for a moment what allows courts
to recogmize rights like the right to marry whomever you wish, like
the rigEl: to be employed or not employed without regard to gender,
like the right that was mentioned here earlier by several of my col-
leagues in the opening statements for women to be included in—
I thought the phrase that Eleanor Holmes Norton used was “within
the embrace of the 14th amendment,” or something to that effect,
when, in fact, they were not contemplated to be part of that
amendment when it was written.

What is it that allows the Court to recognize such rights that the
drafters of the Constitution or specific amendments did not men-
tion or even contemplate at the time the amendment, in the case
of the 14th amendment, or the Constitution and the Bill of Rights
were drafted?

Judge GINSBURG. That is a large question, Mr. Chairman, and I
will do my best to respond.

First, I think the credit goes to the Founders. When I visited
Senator Thurmond, he was kind enough to give me a pocket Con-
stitution.

The CHAIRMAN. I think that was Sam Ervin’s. Did you give her
Senator Ervin’s pocket Constitution?

Senator THURMOND, 1 gave her a Thurmond Constitution. That
is the U.S. Constitution.

Judge GINSBURG. But this pocket Constitution contains another
document, and it is our basic rights-declaring document. It is the
Declaration of Independence, the Declaration that created the Unit-
ed States.

I think the Framers are shortchanged if we view them as having
a limited view of rights, because they wrote, Thomas Jefferson
wrote, “We hold these truths to be self-evident, that all men are
created equal, that they are endowed by their Creator with certain
unalienable rights, that among these”—among these—*are life, lib-
erty, and the pursuit of happiness,” and that government is formed
to protect and secure those rights.

Now, when the Constitution was written, as you know, there was
much concern over a Bill of Rights. There were some who thought
a Bill of Rights dangerous because one couldn’t enumerate all the
rights of the people; one couldn’t compose a complete catalog. The
thing to do was to limit the powers of government, and that would
keep government from trampling on people’s rights.

But there was a sufficient cal] for a Bill of Rights, and so the
Framers put down what was in the front of their minds in the Bill
of Rights. Let's look at the way rights are stated in the Bill of
Rights in contrast to the Declaration of Independence, let’s take lib-
erty as it appears in the fifth amendment.

The statement in the fifth amendment—“nor shall any person be
deprived of life, liberty, or property, without due process of law™—
is written as a restriction on the government. The Founders had
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already declared in the Declaration that liberty iz an unalienable
right, and the government is accordingly warned to keep off, both
in the structure of the Constitution, which limits the powers of gov-
ernment, and in the Bill of Rights. And, as you also know, Mr.
Chairman, the Framers were fearful that this limited catalog might
be perceived—even though written as a restriction on government
rather than as a grant of rights to people—as skimpy, as not stat-
ing everything that is. And so we have the ninth amendment,
which states that the Constitution shall not be construed to deny
or disparage other rights.

You might contrast our Bill of Rights with the great 1789 French
Declaration of the Rights of Man, which does appear to grant or
confer rights, for example, the state grants citizens a right to speak
freely. But our Bill of lgights doesn’t say the state gives one a right
to speak. It says Congress shall make no law abridging the freedom
of speech. So the whole thrust of it is that people have rights, and
government must be kept from trampling on them. And the rights
are stated with great breadth in the Declaration of Independence.

Now, it is true—and it is a point I made in the Madison Lec-
ture—that the immediate implementation in the days of the
Founding Fathers in many respects was limited. “We the People”
was not then what it is today. The most eloquent speaker on that
subject was Justice Thurgood Marshall, during the series of bicen-
tennial celebrations, when songs in full praise of the Constitution
were sung. Justice Marshall reminded us that the Constitution’s
immediate implementation, even its text, had certain limitations,
blind spots, blots on our record. But he said that the beauty of this
Constitution is that, through a combination of judicial interpreta-
tion, constitutional amendment, laws passed by Congress, “We the
People” has grown ever larger. So now it includes people who were
once held in bondage. It includes women who were left out of the
political community at the start.

I hope that begins to answer your question. The view of the
Framers, their large view, I think was expansive. Their immediate
view was tied to the circumstances in which they lived.

The CHAIRMAN, Well, it does answer the question, and I am de-
lighted, to be very blunt about it, with the answer, As I have indi-
cated to you and said on numerous occasions over my 20 years in
the Senate, I do not expect a nominee nor demand of a nominee
to agree with me on substantive issues. But it does make a dif-
ference to me and give me, at least, some insight into the view of
the past history and the future of this Nation that a nominee has,
the vision they have, if I know the place from which they believe
our rights are derived. And you have made a fundamental distinc-
tion from other nominees that have been before this committee in
the past decade, in that you acknowledge there is a ninth amend-
ment. You have no idea what a milestone that is in this committee.
And I am being a bit facetious, but we had one nominee who said
the ninth amendment was “nothing but an ink blot on the Con-
stitution.”

But your emphasis that whereby we derive rights, the courts
over the years have derived rights, or expanded a concept which at
the time the Constitution was written, it did not embrace a specific
circumstance, you have indicated, as I understand your answer,
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that you start off with the position, which I happen to share, that
this is a limited Government. We do not derive our rights as
human beings from a piece of paper called the Constitution. The
Government derives its rights from “We the People.” “We the Peo-
ple” got together back a couple hundred years ago and said this is
the deal we are going to make among ourselves and this is the
power we are going to allow Government to have.

I think the imeortant word in the ninth amendment is “deny or
disparage cthers"—referring to rights—“retained by the people.”
And as you point out, the distinction between how the great French
Declaration of Rights or other great instruments proclaiming
human rights and dignity, have always proclaimed them in terms
of granting them to the people. In this case, the way in which, as
you point out, our Constitution is written, the first amendment,
“The Congress shall make no law”—a very different perspective
from which we in the country have started. Second, you are ref-
erencing the 15th amendment, the Declaration of Independence,
and the 9th amendment, and I expect possibly the 14tﬁeamend-
ment as well, as a basis from which the courts have found over the
last 200 years, and in particular over the last 50 years, an intellec-
tually consistent and rational basis for being consistent with the
Constitution, but nonetheless expanding individual rights in the
sense that they recognize their existence and their guarantee of
constitutional protection.

So it does answer the question for me, but I would like to move
from there, if I may now, having established that, to where the
Constitution has to be read by Justices in light of its broadest and
most fundamental commitments, commitments to liberty, commit-
ments to individual dignity, equality of opportunity. In my view,
the Framers were wise when they drafted the Constitution with
such broad language. I think—and there is ample historical evi-
dence to indicate—that they understood that at the time that the
document they were drafting for this newborn Nation was one that
required concepts which embodied more than specific guarantees
that could change with time. And I believe they did it in broad con-
cepts, and not specifics, precisely to avoid freezing the rights and
protections that were afforded Americans.

Now, their method permits the meaning of the document to
progress as we progress, and as the world changes and as we better
understand the full scope of our Nation’s principles and ideals, our
interpretation of the Constitution has changed.

Now, in the Madison Lecture, though, you also noted constraints
on the ability of the courts to expand individual rights. You recog-
nized that that has been done, that there has constantly been an
expansion, but that there was, in a sense, a self-imposed restraint.
And you wrote that movement in this direction of expansion by the
courts should be measured—this is your quote, “measured and re-
strained.”

You also wrote that courts generally should follow rather than
lead changes taking place elsewhere in society. And you criticized
the Court, as I read the lecture, for too often “stepping boldly in
front of the political process.” I believe that was the quote.

But, Judge, in your work as an advocate in the 1970’s, you spoke
with a different voice. In the 1970’s, you pressed for immediate ex-
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tension of the fullest constitutional protection for women under the
14th amendment, and you said the Court should t such protec-
tion notwithstanding what the rest of society, including the legisla-
tive branch, thought about the matter.

For example, in one brief you wrote that “The quality of the
Court’s review is not determined bz the presence or absence of
stirrings in the legislative branch.” I believe that was in the
Frontiero brief.

Now, how does that square with your statement in the Madison
Lecture that courts generally should follow rather than lead soci-
ety, and that courts should move in measured motions, in meas-
ured steps? Is my question clear?

Judge GINSBURG. You are referring to the Frontiero (1973) brief?

The CHAIRMAN. Where you said, if I am not mistaken, “The qual-
ity of the Court’s review is not determined by the presence or ab-
sence of stirrings.” Then in the Madison Lecture you said that the
Court should be measured and restrained: It should follow rather
than lead changes taking place elsewhere in society. Can you
square those for me or point out their consistency to me?

Judge GINSBURG. Yes.

The CHAIRMAN. That is a good answer. Now we will go on to the
next question. [Laughter.]

Judge GINSBURG. The Frontiero (1973) brief from which you read
was, in fact, the third in a set of briefs urging the Sulpreme Court
to recognize the equal stature of men and women before the law.
As an advocate in those cases, I gave the Court initially two and
later three choices for the rationale. One was that any classifica-
tion based on gender should have the closest review.

The CHAIRMAN. As would distinctions made on race?

Judge GINSBURG. Yes. And then, at the opposite pole, I said,
these sex-based classifications that riddle our statute books
couldn’t even pass the lowest level of review, the rational basis
test. The first case in which those arguments were presented was
a very simple one. It was the case of Sally Reed, whose young
son—a teen-aged boy—died under tragic circumstances. Sally Reed
applied to be administrator of her son’s estate. The boy’s father—
the parents were separated at that point—also applied to be ad-
ministrator.

The State of Idaho at that time had a rule—a statute—for decid-
ing such cases. The rule was: As between persons equally entitled
to administer a decedent’s estate, males must be preferred to fe-
males. It mag be astonishing to some of the young people sitting
behind you that laws like that were on the books in the States of
the United States in the early 1970’s, but they were. And there
were many of them.

There had never been in the history of the United States any in-
stance in which any law that differentiated on the basis of sex had
been declared unconstitutional up to Reed v. Reed (1971).

The CHAIRMAN. As a matter of fact, some had been challenged
and declared to be constitutional.

Judge GINSBURG. A number of them. But without reciting that
entire history, as an advocate I presented to the Court different
ways that the Justices could reach the decision in Sally Reed’s
case, which was as clear on its facts as any case could be.
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That was the position I took as an advocate. My expectation, to
be candid, was that I would repeat that kind of argument maybe
half a dozen times.

The CHAIRMAN. Until they got it right?

Judge GINSBURG. Until the Court would look at one classification
after the other and say, yes, this is irrational. And then the Jus-
tices would come to the point where they would say none of these
lines make any sense, so0 we might as well announce that drawing
lines on the basis of gender is in almost all cases impermissible,
and the presumption will be against, rather than for, their con-
stitutionality.

I saw my role in those days as an advocate in part and as a
teacher in part, because one of the differences about gender dis-
crimination and race discrimination is that race discrimination was
immediately perceived as evil, as odious, as wrong, as intolerable.
But the response I was getting from the judges before whom I ap-

eared when 1 first talked about sex-based discrimination, then I

egan to use the word “gender”—I will explain that perhaps later—
was: “What are you talking about? Women are treated ever so
much better than men.”

I was talking to an audience of men who thought immediately
that what I was saying was somehow critical about the way they
treated their wives, the way they treated their daughters. Their no-
tion was, far from treating women in an odious, evil, discriminatory
way, women were kept on a pedestal. Women were spared the
messy, dirty real world; they were kept in clean, bright homes. I
was trying to educate the judges that there was something wrong
with the notion, “Sugar and spice and everything nice, that’s what
little girls are made of"—for that very notion was limiting the op-
portunities, the aspirations of our daughters.

One doesn’t learn that lesson in a day. Generally, change in our
society is incremental, I think. Real change, enduring change, hap-
pens one step at a time.

This litigation may be illustrative. In the second case you men-
tioned, Frontiero (1973), four Justices came on board for “sex as a
suspect classification.” I was told that by one of the lawyers at the
ACLU women’s rights project the day the decision was announced.
It may even have been the executive director who came in and
said, “You got four votes for sex as a suspect classification.” I said,
“It is too soon. We are not going to get the fifth.”

The education process hadn’t gone on long enough. Even though
as an advocate I was advancing sex as a suspect classification as
the end point I expected the Court to reach after it dealt with a
series of real-life cases, cases like Sally Reed’s case, I didn’t expect
it to happen in one fell swoop.

The CHAIRMAN. Judge, I d%n’t mean to cut you off, but this is an
appropriate place to take the next step. I understand what your
strategy was, and I understand now how you view and perceive
permanent, important change to come about, how it does come
about. And [ think it would be hard to argue from a historical per-
spective that you are wrong. I don't mean to do that.

I am trying to square, though, your—-I understand your position
as an advocate. Then you became an appellate court judge, and you
gave a lecture this year called the Madison Lecture. Now, as an ap-
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pellate court judge, you are required to follow Supreme Court
precedent. You are not able to go off on your own. A subject I am
going to come back to in my second round with you is your view
of stare decisis, because we both know that in the Court you are
about to go to, you are not bound by any previous Supreme Court
ruling. As a judge on the circuit court, you are honor-bound to fol-
low, to the best of your ability, what you believe to be the ruling
consistent with what the Supreme Court has ruled as close as you
can approximate it.

Now, you have had three different roles: advocate, where you
were educating—and I know you mean that literally, and that is
exactly what has to be done. Believe it or not, some of us in the
legislature think we have to do it that way as well, like the vio-
lence against women legislation, which 1 would like to talk to you
about here as well from a constitutional perspective, where there
are laws on the books now that are outrageous. They don't relate
directly to equal protection considerations, but they start off with
premises about women that are arcane and wrong.

In my own State of Delaware, you can be convicted of first-degree
rape if you rape a stranger, but if you rape someone with whom
you have had an acquaintanceship, under the law you cannot be
convicted. It can be as brutal a rape, as terrible a rape, but it is
second-degree rape because you are “a social companion.” Implicit
in that is if you are a social companion somehow the woman is par-
tially responsible for this.

So there are still these outrageous laws on the books in other
areas. But the point is you then moved from being an advocate to
being a judge on the circuit court of appeals. And as a judge, you
indicated what I said, that the Court should move in a measured,
restrained way.

You also noted, though, that the Court in Brown v. Board of
Education was not timid; it was not fearful; it stepped out in front
of society. And yet in another lecture you said that Brown “ended
race segregation in our society, perhaps a generation before State
legislators in our Southern States would have budged on the issue.”
Again, a seeming inconsistency. One, you say the Court should ba-
sically wait and not step out too far ahead of society. The other,
you indicated that, in Brown you acknowledged, they did. They
stepped out maybe an entire generation ahead of society.

They stopped an odious practice in Brown v, Board of Education,
and so what I would like to know is, as a Supreme Court Justice,
what will guide you, if you, as you may know—I am not asking you
this, but you may conclude that strict secrutiny is the measure that
should be applied under the equal protection clause of the 14th
amendment relative to women, as it is with regard to race.

If you, as a Justice, concluded that is the proper test to be ap-
Flied, notwithstanding the fact society may not have gotten that
ar, would it be appropriate? Not will you, but would it be appro-
priate for you, as a Justice, to move ahead of society, like the Jus-
tices in Brown did and moved ahead of society?

What did you mean in the Madison lectures that the Court
should not? Were you referring to the lower courts, the Supreme
Court, all the courts?
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Judge GINSBURG. Mr. Chairman, first may I say that the Court
has never rejected application of the suspect classification doctrine
to sex. Most recently, when it came up, the Court said we don’t
have to reach that question, it is still open, because even if we em-
ploy a somewhat less exacting test—a heightened standard, but
somewhat less exacting—the classification before us must fall. The
case in which the Court made that statement involved exclusion of
men from a nursing school the University of Mississippi main-
tained. The fine opinion by Justice O’Connor indicates the author’s
understanding that opening the doors of a nursing school—I would
say the same thing for nursery school teaching—opening such
doors to men can only improve things for women. When a job re-
mains one that only women fill, it tends to be paid lower. When
men take part, the pay tends to go up.

But let me try to respond to your question about Brown (1954),
about moving ahead of society and at what level. First, recall that
Brown wasn’t born in a day. Thurgood Marshall came to the Court
showing that facilities or opportunities were not equal, in case after
case, in notable 1948 and 1950 higher education cases, particularly:
McLaurin (1950), Sweatt v. Painter (1950), Sipuel (1948), a line
started even earlier, in 1938, in Gaines. He set the building blocks,
until it became obvious that separate couldn’t be equal,

Something else had happened. One of the influences on Brown,
I think, was a war we had just come through, in which people were
exterminated on the basis of what other people called their race.
And I don't think that apartheid in the United States could long
outlive the Holocaust. From that perspective, the Court was not
moving ahead of most of the people. There was resistance, of
course, indeed massive resistance in some parts of the country.

But Brown itself, even Brown didn’t command an end to all ra-
cial segregation. The end came years later. Brown was decided in
1954. It wasn’t until Loving v. Virginia in 1967 that the Court took
the final step in the series by declaring a miscegenation law uncon-
stitutional,

The CHAIRMAN. So what did you mean when you said, Judge, in
the Madison lecture that it ended race discrimination in our coun-
try, perhaps a generation before State legislators in our southern
States would have budged on the issue? Are you saying that the
Nation itself may have been in sync with Brown and the Court not
tha?t far ahead of the Nation, and it was only that part of the coun-
try’?
Judge GINSBURG. The massive resistance was concentrated in
some parts of the country. That there was discrimination through-
out the country is undoubtedly true. But there was a positive reac-
tion in Congress, not immediately, but voting rights legislation
started in the late fifties, and then we had the great civil rights
legislation of 1964. The country was moving together.

The CHAIRMAN, It was a decade later. My time is up, Judge. You
have been very instructive about how things have moved, but you
still haven’t—and I will come back to it—squared for me the issue
of whether or not the Court can or should move ahead of society
a decade, even admittedly in the Brown case, it was at least a dec-
ade ahead of society. The Congress did not, in fact, react in any
meaningful way until 10 years later, and so it moved ahead.
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One of the things that has been raised, the only question that
I am aware of that has been raised, not about you personally, but
about your judicial philosophy in the popular press and among
those who follow this, is how does this distinguished jurist distin-
guish between what she thinks the Court is entitled to do under
the Constitution and what she thinks it is wise for it to do. What
is permitted is not always wise.

So I am trying to get—and I will fish for it again when I come
back—I am trying to get a clear distinction of whether or not you
think, like in the case of Brown, where it clearly did step out ahead
of where the Nation’s legislators were, whether that was appro-
priate. If it was, what do you mean by “it should not get too far
out ahead of society,” when you talked about that in the Madison
lectures?

But I will give it another try. I think you not only make a great
Justice, you are good enough to be confirmed as Secretary of State,
because State Department people never answer the questions fully
directly, either.

Judge GINSBURG. May I leave you, Mr. Chairman—

The CHAIRMAN, If you would like to answer it more fully, I am
anxious to——

Judge GINSBURG. I might offer two thoughts to consider between
now and our next round. One of them was prompted by Senator
Moseley-Braun, when she reminded us that the spirit of liberty
must lie in the hearts of the women and men of this country. It
would be one solution, wouldn’t it, to appoint Platonic guardians
who would rule wisely for all us. But then we wouldn’t have a de-
mocracy, would we?

We cherish living in a democracy, and we know that this Con-
stitution did not create a tricameral system. Judges must be mind-
ful of their place in our constitutional order; they must always re-
member that we live in a democracy that can be destroyed if judges
take it upon themselves to rule as Platonic guardians.

The CHAIRMAN. Well, T would have been happier, had the Court
in Dred Scott decided to go ahead of society. I think America would
maybe have had the same Civil War, but would have moved ahead
more rapidly. Clearly, it would have been stepping out by 100 years
ahead OF where the Nation ultimately arrived.

I am not asking you to accept that, but what I am trying to get
at is, there is no doubt that a Court’s opinion cannot be sustained
without ultimately the support of the majority of the people. As
someone said relative to the Pope during World War II, how many
legions does he have? You all have no legions. Ultimately, your
judgments, as the Supreme Court, will depend upon the willingness
of the American people to accept them as appropriate. I have no
doubt about that.

I understand that, but there does come a time in the course of
human events when the Court has in the past, and I suspect may
have to in the future, be a generation ahead of where the Nation
is. And I am wondering whether or not, as & matter of judging, if
you conclude it should arrive at a decision, but look behind you and
determine that the folks ain’t with you, that that would restrain
you from saying and enunciating what you believe the Constitution
calls for in terms of enunciating a right or striking down a prohibi-
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tion that the popular wisdom is not prepared to strike down. That
is the essence of my question,

Judge GINSBURG. Mr. Chairman, I can assure you on one thing:
I will never, as long as I am able to sit on any court, rule the way
the home crowd wants out of concern about how it will play in the
press if I rule the other way.

The CHAIRMAN. I wasn’t implying playing the press. I know you
would never do that. That is not even a question. My question is
again—and I will drop it now—my question is whether or not, if
you determined that it is appropriate in 1948, and you were on the
Court, and you deemed separate but equal was inappropriate, or in
1938 that it was not constitutionally permissible under the 14th
amendment, whether notwithstanding the fact you had reached
that conclusion as a legal scholar and as a Justice bound by no pre-
vious Supreme Court ruling, that notwithstanding the fact that in
1938 America had not gone to war, did not understand genocide,
did not have a notion of the value and the role that blacks would
play in that war, that you would have been willing to say, if you
believed it at that moment, we should strike down tie law that the
vast majority of Americans thinks is appropriate.

Judge GINSBURG. I think I can give you a clear example. It was
Chief Justice John Marshall, who ruled in a way that the State of
Georgia found exceedingly displeasing. The case was Worcester v.
Georgia in 1832. Marshall ruled the right way, even though he
knew that the people of that State, especially the people in power
in that state, would be down on his head for that ruling. But it was
the right ruling and so he made it.

May I also say that Dred Scott (1857) was the wrong decision for
its time. There was no warrant for it at the time it was rendered.
It should never have been decided the way it was. It was incorrect
originally and it was incorrect ever after. I don’t think it was a de-
cision that the Court had to make at the time that it made it.

The CHAIRMAN. I thank you very much, Judge. I have exceeded
my time, and I thank you for your cooperation.

I yield to the Senator from Utah.

Senator HATCH. Judge, I thought your answers were preity good.
Because, as a matter of fact, Dred Scott was the first illustration
of substantive due process, where the judges just decided they want
it done that way. Justice Taney thought he was really saving the
country through doing that, so he did that, which really was not
ahead of society. Society, at least in the North, was ahead of them.

And in the case of Plessy v. Ferguson, Mr. Justice Harlan, in
1896, had previously said that separate but equal was wrong. So,
in all honesty, the Court was not ahead of society, but society real-
ly was ready for that type of a decision.

Now, there are many that criticize Brown v. Board of Education
for the rationale of the decision, but, frankly, all Brown v. Board
of Education did was what Justice Harlan suggested, and that is
treat equality as equality under the 14th amendment.

So it isn’t a question of whether you are ahead of society or not.
It is a question of whether you are actually interpreting the laws
in accordance with the original meaning which, of course, under
the 14th amendment meant equal protection, equal rights, equal-
ity.
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Let me just move on to something else. I would like to ask you
whether you agree with the following statements about the role of
a judge, including a Supreme Court Justice. The first statement is
this: The judge’s authority derives entirely from the fact that he or
she is applying the law, not his or her personal values. Do you
agree or disagree with that?

Judge GINSBURG. No judge is appointed to apply his or her per-
sonal values, but a judge will apply the values that come from the
Constitution, its history, its structure, the history of our country,
the traditions of our people.

Senator HATCH. I agree. Then you agree with that basic state-
ment then, you shouldn’t be applying your own personal values?

Judge GINSBURG. | made a statement quoting Holmes to that ef-
fect in my opening remarks.

Senator HATCH. You did. What about this statement: The only le-
gitimate way for a judge to go about defining the law is by attempt-
ing to discern what those who made the law intended.

Judge GINSBURG. I think all people could agree with that. But as
1 trief to say in response to the chairman’s question, trying to di-
vine what the Framers intended, I must look at that matter two
ways. One is what they might have intended immediately for their
day, and the other is their %arger expectation that the Constitution
would govern, as Cardozo said, not for the passing hour, but for the
expanding future. And I know no better illustration of that than to
take the words of the great man who wrote the Declaration of Inde-
pendence. Thomas Jefferson said: “Were our state a pure democ-
racy, there would still be excluded from our deliberations women
who, to prevent depravation of morals and ambiguity of issues,
should not mix promiscuously in gatherings of men.” Nonetheless,
I do believe that Thomas Jefferson, were he alive today, would say
that women are equal citizens.

The CHAIRMAN. Or else he wouldn’t be President. [Laughter.]

Judge GINSBURG. But what was his understanding of “all men
are created equal” for his day, for his time? It was that “the breasts
of women were not made for political eonvulsion.” So I see an im-
mediate intent about how an ideal is going to be recognized at a
given time and place, but also a larger aspiration as our society im-
proves. I think the Framers were intending to create a more perfect
unjon that would become ever more perfect over time.

Senator HarcH. I think that is a good way of putting it. I think
reasonable jurists can disagree about what the original meaning of
a provision is or how to apply it under certain circumstances. 1
don’t think there is any question about that, or as to how to apply
it to a given set of facts. But so long as the judge’s or Justice’s
starting point is the original meaning of the text, then it seems to
me that judge is seeking to fulfill his or her constitutional duty.

Let me ask about this statement: If a judge abandons the inten-
tion of the lawmakers as his or her guide, there is no law available
to the judge and the judge begins to legislate a social agenda for
the American people. That goes well beyond his or her legitimate
power.

Judge GINSBURG. The judge has a law—whether it is a statute
that Congress passed or our highest law, the Constitution—to con-
strue, to interpret, and must try to be faithful to the provision. But
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it is no secret that some of these provisions are not self-defining.
Some of the laws that you write are not self-defining. There is
nothing a judge would IiKe better than to be able to look at a text
and say this text is clear and certain, I do not have to go beyond
it to comprehend its meaning. But often that is not the case, and
then a judge must do more than just read the specific words. The
judge will read on to see what else is in the law and read back to
see what was there earlier. The judge will look at precedent, to see
how the words in this provision or in similar provisions have been
construed. The effort is always to relate to the intent of the law-
giver or the lawmaker, but sometimes that intent is obscure.

Senator HATCH. I like your statement that the judge has an obk-
gation to be faithful to tl?:e provisions of the law, and you have ex-
plained that I think very well.

Let me move to another subject that is very important to my
folks out in Utah, and that is the second amendment. I would like
to address the second amendment, the right to keep and bear arms,
a right that many of us from Utah and across the country believe
sometimes gets short shrift.

For instance, for most of our country’s history, the Bill of Rights
limited only the powers of the Federal Government, not the States.
But throug{l the process of so-called selective incorporation, the Su-
preme Court in recent decades ruled that most of the provisions of
téhe Bill of Rights apply via the 14th amendment against the

tates.

Now, one right, however, that has not yet been held to be pro-
tected from infringement by the States, of course, is the second
amendment right of law-abiding citizens to own firearms. Now, do
you believe that there is a principled basis for applying almost all
of the other provisions of the Bill of Rights against the States, but
not the second amendment?

Judge GINSBURG. The second amendment shares with at least
two other provisions of the Bill of Rights that status. They are sig-
nificant provisions, but they have not been held to be incorporated.
One is the grand jury presentment or indictment provision——

Senator HATCH. In amendment V.

Judge GINSBURG [continuing]. In article V. grand juries are not
obligatory for the States. And another, also a right that many peo-
ple think is very important, is the seventh amendment; the right
to trial by jury in a civil case, stated in the seventh amendment,
has not been held applicable to the States. So the second amend-
ment doesn’t stand alone. Grand juries and civil juries fall in that
same category.

As you know, Senator, there is much debate about what the sec-
ond amendment means. I think the last time the Supreme Court
addressed the matter was in 1939, was it not, in the Miller case?
So I am not prepared to expound on it beyond making the obvious
point that the second amendment has been variously interpreted.

Senator HATCH. Well, I think what I am saying is I would agree
with Justice Black, that if we are goin%to have incorporation
against the States of any portion of the Bill of Rights, all eight
amendments conferring rights should apply against the States. I
don’t think judges should be picking and choosing which rights
they prefer.
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Now, in the two cases that you have mentioned, the amendments
still apply, other than those features. But it is just one I wanted
to raise with you, just for whatever purpose I could.

Judge Ginsburg, I am concerned about a reverse discrimination
case decided in the D.C. Circuit that you sought to overturn. Now,
that is the case of Hammon v. Barry. That was in 1987. There the
court ruled the District of Columbia Fire Department’s racial hir-
ing quotas violated title VII of the equal protection clause. In that
particular case, according to Judge Starr’s opinion, there was no
evidence of any actual intentional discrimination in hiring by the
D.C. Fire Department since the 1950’s, in other words, no evidence
of discrimination or intentional discrimination.

In fact, long before the quota hiring policy began, the majority
of the new hires by the department had been black. In Judge
Mikva’s opinion dissenting from the court’s denial of rehearing en
banc in the case, an opinion which you joined, Judge Mikva wrote:
“This case concerns one of the fundamental dilemmas our society
faces, how to eliminate a ‘manifest imbalance’ that reflected under-
representation of women and minorities in the workforce.”

Now, because you joined in this opinion here, I take it that you
agree with Judge Mikva that a “manifest imbalance” in an employ-
er's workforce is sufficient justification under title VII for either
voluntary or court-ordered race and sex-based quotas and pref-
erences under title VII, even if the imbalance is not traceable to
any grior intentional discrimination. Would that be a fair state-
ment?

Judge GINSBURG. Senator Hatch, the Hammon (1987) case is not
in the front of my mind. As you have pointed out, I wasn’t on the
panel that made the decision in that case.

Senator HATCH. I won't hold you to it, because I don’t expect you
to remember all of these.

Judge GINSBURG. This was a——

Senator HATCH. You have written some 700 opinions, as I recall,
s0 I am not going to hold you to that.

Judgg GINSBURG. I think it is important, though, to understand
the difference between being part of a full court and being a mem-
ber of a three-judge panel, which I was not. I was not one of the
decisionmakers in the Hammon case, | was simply a member of the
court, and all of us voted whether to hear the case en banc. But
I was not part of any decision in that case.

Senator HaTCH. Well, the problem with permitting a manifest
imbalance, that is, a statistical disparity not traceable to any inten-
tional discrimination, to justify quotas or other preferential euphe-
misms like numerical goals is that statistical disparities can and
do often occur for many reasons other than discrimination, and it
is unfair to penalize innocent persons and deny them opportunities
through quotas or other preferences, simply because an employer’s
hiring statistics are not balanced, according to some notion of sta-
tistical proportionality.

It is an important issue. It is probably one of the most important
issues in the future for our country. And I don’t expect you to tell
me how you would rule, but let me just pose a hypothetical situa-
tion to you.
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Suppose a small business in a majority city that was majority
black had never hired a black person, even though that business
in over a decade had hired more than 50 people. Further, suppose
that a disappointed black job applicant filed a discrimination suit
and that she or he was unable to provide any direct evidence of in-
tentional discrimination by the employer. Would such statistics
standing alone, in your view, justify an inference of racial discrimi-
nation by the employer? And would that employer, in your view,
to avoid an expensive and protracted lawsuit that could cost hun-
dreds of thousands of dollars, be justified in using quotas or other
forms of racial preferences to eliminate the manifest imbalance, if
that really is the law?

And just one other question: Would a Federal court be justified
in such a case, in orctllering that employer to resort to quotas or
other forms of racial preferences, to eliminate or reduce the mani-
fest imbalance?

Senator COHEN. Would you repeat the question again for me?
[Laughter.]

Judge GINSBURG. I think I have the gist of it, Senator Cohen.

Senator Hatch, we have many employment discrimination cases
in the court. They come to us with a very large record of facts de-
veloped in the trial court, and they come also with lengthy briefs
on both sides. I study those records intensely, read the arguments,
have my law clerks do additional research, come armed to the teeth
to the oral arguments so I can ask testing questions. So I am al-
ways suspicious, on guard, when given a one, two, three series in
a hypothetical. I know I have done it myself when I was a law
teacher, and sometimes my students would answer to that kind of
question: “Unprepared.”

But I can say this. I was thinking in relation to your question,
about a particular case, one that, in fact, went to the Supreme
Court. It was a Santa Clara (California) Highway Department case
that involved an affirmative action program.

Senator HATCH. That was the Jo}?nson (1987) case.

Judge GINSBURG. Right, Paul Johnson was the plaintiff and he
complained that Diane Joyce had gotten a job he should have got-
ten, and it was a result of the affirmative action plan. That was
a case that was much discussed.

I will tell you a nonlegal reaction I had to it. The case involved
a department that had 238 positions, and not one before Diane
Joyce was ever held by a woman. After an initial screening, 12 peo-
ple qualified for the job. That number was further reduced until
there were 7 considered well qualified for the job. Then the final
selection was made.

On the point score, Paul Johnson came out slightly higher than
Diane Joyce, but part of the composite score was determined by a
subjective test, an interview, if I recall correctly, and they were
scored on the basis of the interview,

I thought back to the days when I was in law school. I did fine
on the pen and paper tests. I had good grades. And then I had
interviews. I didn’t score as high as the men on the interviews. I
was screened out on the basis of the interviews.

So I wonder whether the kind of program that was involved in
the Johnson (1987) case was no preference at all, but a safeguard,
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a check against unconscious bias, bias that may even have been
conscious way back in the fifties. In a department that has 238 po-
sitions and none of them are filled by women, perhaps the slight
plus—one must always recognize that there is another interest at
stake in the cases, Paul Johnson’'s—checks against the prospect
that the employer was in fact engaged unconsciously in denying
full and equal opportunity to women.

These are very difficult cases and each one has to be studied in
its own particular context. But in that case, at least, I related back
to my own experience. Whenever a subjective test is involved, there
is that concern. If you are a member of the group that has up until
now been left out, you wonder whether the person conducting the
interview finds you unfamiliar, finds himself slightly uncomfort-
able, thinking agout ou being part of a workplace that up until
then has been, say, all-white or all-male,

HI (c:l}i:ld want to make one comment, if you will allow me, Senator
atch.

Senator HATCH. Surely.

Judge GINSBURG. When you said that Brown (1954) wasn’t ahead
of the people, in at least one respect——

Senator HATCH. It was ahead of some of the people, there is no
question about that.

Judge GINSBURG. Yes. When I think about one of my wonderful
District of Columbia circuit colleagues, Judge Skelley Wright, who
was a brave district judge in New Orleans in the 1960’s, a judge
who for 10 years tried to implement the Brown decision, when mas-
sive resistance was mounted against it. But he did what a good
judge should do, he enforced the law.

Senator HATCH. Sure. The reason 1 brought up Dred Scott and
that case is because there were segments, whole segments of our
society who were way behind—or way ahead in the case of Dred
Scott, almost all of the North was ahead. And many people in the
South, they refused to fight on the part of the South.

In the case of Brown v. Board of Education, there were many in
both areas that were way ahead and who expected and really de-
manded the decision that came.

Well, the reason I gave you the hypothetical example I did is be-
cause I have had a lot of experience with small business people
who are suffering the stings of these employment discrimination
cases. The average cost of defending those cases before our 1991
civil rights bill that we enacted here, which I voted for, the average
cost of defending it, defense alone, just paying their attorneys to
defend them is $80,000. That was before that statute, and I suspect
that cost has gone up a little bit since then.

But I give you that example I did, because I have great faith in
you. I have known you since 1980, and I have watched what you
have done, I have admired you, I have no doubt that you are a per-
son of total equality and a person who deserves to {e on the Su-
preme Court.

But in response to the Judiciarﬂ Committee questionnaire, in the
13 years since you went on the bench in 1980, you have not had
a single black law clerk or secretary or intern, out of 57 such em-
ployees that you have hired. Now, I find no fault with that, because
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I know that there was no desire to diseriminate, even though your
court sits in the middle of a majority black city of Washington, DC,

Now, some, if they took the broad language of Abner Mikva in
that case, might call that a manifest imbalance. Now, 1 would not
suggest for a moment that that imbalance resulted from any inten-
tional discrimination on your part. The crucial point to keep in
mind, however, is that when the concept of discrimination is di-
vorced from intent and we rely on statistics alone, a small business
man or woman with your record of employing minorities might find
himself or herself spending hundreds of thousands of dollars to
fend off discrimination suits, and that in fact is what is happening
around this country right now.

Such an employer might adopt quotas or other forms of pref-
erences in order to avoid or avert such litigation under any number
of Federal civil rights laws. And I am worried about it, because it
is not fair to the employer and it is not fair to the persons denied
opportunities, because of preferences.

Naturally, I am concerned about preferences and I know you are
and I know that you are a very good person. But I just want to
point that out, because that happens every day all over this coun-
try, where there is no evidence of intent and, in fact, was no desire
on the part of the employer to exclude anybody.

Judge GINSBURG. I appreciate that, Senator Hatch, but I do want
to say that I have tried to——

Senator HaTcH. I know you have.

Judge GINSBURG. And I am going to try harder, and if you con-
firm me for this job, my attractiveness to black candidates is going
to improve. [Laughter.]

Senator HATCH. That is wonderful. I like that. But let me just
say you can see my point. These things are tough cases. They are
difficult. There should be some evidence of intent.

Now, in the case of Johnson v. City of Santa Clara, your point
may be very well taken that the oral interview, if it had been ex-
plored in a little more depth, may have shown some intention to
exclude women, and there is a tough case, there is no question
about it.

I just bring that up for whatever it is worth, because I would like
the Justices to think about the real world, real people out there
who really aren’t intending to discriminate. And if you just use the
statistical disparity to make final determinations, you can create
an awful lot of bad law and an awful lot of expense to the small
business community that may very well not be willing to discrimi-
nate.

Let me just ask you this: You agree, I trust, that the first amend-
ment right of free speech—frankly, I don’t think I have enocugh
time to go through this line of questions, so I think what I will do,
Mr. Chairman—and you will be real happy with this—I will defer
until the next round before I go into the next round of questions.

The CHAIRMAN. Does that mean you are giving your 3%2 minutes
up to Senator Kennedy?

hg‘ye‘?nator HarcH. 1 will reserve whatever time I have. How is
that?

The CHAIRMAN. Senator Kennedy.
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Senator HATCH. But if Senator Kennedy needs it, he can surely
have it.

Senator KENNEDY. Thank you very much, Mr. Chairman.

I would like to just review with you, Judge Ginsburg, if I might,
what I think has been an extraordinary period of Supreme Court
history, and that is the progress that has been made on gender dis-
crimination, which your involvement, your position as an advocate,
as an educator, as a spokesperson, I think, has really been abso-
lutely remarkable.

I think probably for our colleagues, maybe they have a full un-
derstanding and awareness in this committee, maybe they do in
the Senate, but certainly I think it is something that it is impor-
tant for the American people to know. I think you made some ref-
%:ince to it in response to the earlier questions by Chairman

iden.

But virtually up until 1971, the courts upheld every kind of gen-
der discrimination. I was here in 1964 when we passed title VII of
the Civil Rights Act to try to move us toward eliminating discrimi-
nation on the basis of gender. And still we found up until 1971—
and we will come back to that—every kind of gender discrimina-
tion, from outright prohibitions on the entry of women into many
professions to more subtle gender classifications that did just as
much harm by perpetuating stereotypes about women and their
role in society,

In 1873, the Supreme Court upheld a State law prohibiting
women from entering the legal profession. In 1948, the Court
upheld a State law prohibiting a woman from serving as a bar-
tender unless her husband or father owned the bar. In 1961, the
Court unanimously held that it was not a violation of equal protec-
tion or due process to limit jury service by women to only those
women who volunteer for jury duty, while substantially all men
were required to serve.

Even after the 1964 act, even more outrageous policies discrimi-
nating against women existed in the private workplace. In Phillips
v. Martin-Marietta, the company absolutely barred women with
preschool-aged children from applying for work. Even a man with
sole custody of and responsibility for young children could apply,
but the lower courts did not perceive this policy as discriminating
against women. The Supreme Court ultimately reversed the lower
courts, and I note that you have written that during the argument
of the case before the Supreme Court, members of the High Court
made light of the notion that they themselves might have to hire
“lady lawyers” as law clerks. I know that you encountered the same
diserimination as a young law school graduate.

So you had the perpetuation of gender discrimination in a long
line of Supreme Court decisions. You had some action by the Con-
gress. You still had rampant gender discrimination in the private
sector. These kinds of barriers to equal opportunity only began to
fall in the 1970’s as a result of the litigation effort that you led.
Your painstaking work led the Burger Court to take strides for-
ward that would have been hard to imagine even a decade earlier.

I was interested when you referred to this in our conversations
prior to the confirmation hearing in our wonderful visit that we
had in our Senate offices, where I inquired about your own back-
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ground. I want to pick up on some of the themes that I found so
moving in your excellent statement in the Rose Garden about your
mother and your own past.

I was just wondering what it was in your own experience that
really led you to take this path, to devote so much of your career
to breaking down the legal barriers to the advancement of the
women in our society.

Judge GINSBURG. It came on me incrementally, one might say.
There were many indignities one accepted as just part of the sce-
nery, just the way it was. For example, when I was at Harvard
Law School, I was on the Law Review and I was sent to check a
periodical in Lamont Library in the old periodical room. When I got
there, it was quite late at night, and I wanted to make sure I got
home by midnight. My daughter, the professor, was then 14
months old—no, that was my second year, so she was a few months
over 2 years old. And I wanted to look up the citation, report back,
and return home.

There was a man at the door, and he said, “You can’t come in.”
“Well, why can’t I come in?” “Because you're a female.” “But the
library at Harvard is open to women,” I protested, “Widener is
open to women.” This one room in Lamont, however, remained a
symbol of the way things were. It was closed to women. There was
nothing I could do to open the door guarded by a university em-
ployee who said, “You can’t enter that room.”

The Harvard Law Review had a banquet. I was allowed to invite
my spouse, and I was also allowed to invite my father or father-
in-law. But I wanted to invite my wonderful mother-in-law, who
has been, next to my husband, my biggest booster, the greatest
supporter imaginable. But I couldnt invite her because the Law
Review dinner was just for men, The couple of women who were
on Law Review—there were two of us—were allowed to come, but
nl?t the wives of the men on the Review and no mothers, only fa-
thers.

Experiences like that and the trouble I had getting a job when
I finished law school, all—

Senator KENNEDY. Maybe you would mention the difference be-
tween Cornell and Harvard in terms of where your dormitory was.

Judge GINSBURG. Yes. That was amusing.

Cornell, in the days I was there, had a 4-to-1 ratio. It had four
men for every woman, The reason they gave for having that quota
in the Arts and Science college—it was indeed a restrictive quota
system—was that the girls had to live on campus, the boys could
live in town. The men could find apartments and live in town, but
the girls needed to be sheltered, to have curfews and check-ins.
And there were only a certain number of dormitory spaces.

Then I enroll in the Harvard Law School, and there is a fine
complex of dormitories, but all the rooms are reserved for men. No
places in Holmes Hall for the girls. The girls had to find their own
places in town.

So it was just the reverse. Harvard’s scheme compared to
Cornell’s showed how irrational it all was.

Senator KENNEDY. You also had an incident involving an eating
room at the faculty club.
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Judge GINSBURG. Oh, yes. That was many years later in 1971.
1 visited Harvard Law School to teach a course on women and the
law. It was the first such course Harvard offered. The faculty club,
the Harvard Faculty Club, up until that 1971 fall term, had the
dining room and the ladies’ dining room. If you were a lady, until
that term, you didn’t have a choice. You went to the ladies’ dining
room.

I asked to be seated in the dining room and the hostess said to
me, “Well, dear, you are allowed to dine in the Dining Room, but
wouldn’t you really feel more comfortable in the Ladies’ Dining
Room?”

The CHAIRMAN. What did you say, Judge?

Judge GINSBURG. I can tel)l' you what I did. I had my meal in the
dining room. The way the world was just a generation or two a.%o
is something that, as I said before, today young people can hardly
grasp.

One of my favorite stories concerned a case, a men’s rights case,
an early titﬁa VII case called Diaz v. Pan American World Airways
(1971). The plaintiff was a man who wanted to be a cabin attend-
ant, but that particular airline hired only women. You may remem-
ber the days of “I'm Cheryl, fly me.” The Diaz case was part of that
era.

I was having lunch with some law school colleagues at the U.N.
dining room where we met to discuss a proposed commercial law
treaty. And one of the men said to me, “I understand what you are
doing, Ruth, and it is great you are all for equality, and we are,
too. But some of this is getting beyond reason. You know about
that case of a guy who wants to be a stewardess? Isn’t that silly?”

The waitress serving our table came to my aid. She said, “Pardon
me, but I couldn’t help overhearing your conversation. I just came
back to the United States on Alitalia, and on that plane there was
the most adorable steward.” The men turned to me, and one said,
“Ruth, do women look at men that way?” And I said, “You're darn
right we do.” [Laughter.]

Senator KENNEDY, Well—{Laughter.]

Senator HATCH. You asked for it, Senator.

Senator KENNEDY. As we were proceeding along, I think in our
visit in the office you also reviewed, and I think the record has
brought out your experiences after graduation, the difficulties you
had, with one of the most extraordinary academic records, both at
Columbia and Harvard and in getting employment, and then your
visit and travels overseas, and then back and eventually on the
Rutgers Law School faculty.

Can you tell us just a little bit about when you started working,
as I understand it, with the ACLU on gender discrimination cases
while you were teaching there in the late 196(0°s? What was the
first case you took to the Court, and can you tell us a litile bit
about it?

Judge GINSBURG. The first series of cases I handled were not big
Federal cases. Many States had moved ahead of the Congress. The
1964 title VII legislation trailed a number of States that had al-
ready enacted State human rights laws, States that in some in-
stances included sex along with race, national origin, and religion
as a proscribed basis for discrimination.
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I got into the sex equality advocacy business through two doors:
one was opened by my students who, in the late 1960’s and early
1970’s, encouraged the faculty to offer a course in this area; the
other was opened by complaints that began to trickle into the New
Jersey affiliate of the ACLU. I will describe a typical one: A school
teacher becomes pregnant, and is told she must leave work—in the
third month or the fourth, or as the pregnancy begins to show. She
is put on what was euphemistically called maternity leave, which
meant no pay, no benefits, no health benefits. “We will call you
back if we have a need for you.” That was about the size of it.

Many of the women in that situation were schoolteachers. Some
were in other fields.

I recall another typical case, one involving the Lipton Tea Co.
The complainant’s employer had a fine health plan. Her husband’s
employer didn’t have an equally fine plan. So she wanted to sign
up with her employer to get the more advantageous plan for her-
self, her spouse, and her children. And she was told, “Women can
get health coverage under our plan only for themselves. We have
f?_mily coverage only for male workers.” That was another category
of case.

Senator KENNEDY. So you had Reed v. Reed in 1971, which is the
case that was referred to earlier, the Idaho case involving a law
that required that males must be preferred to females in handling
the decedent’s estate. That was the first occasion on which, as I un-
derstand, the Court held a gender-based classification inconsistent
with the equal protections of the laws. Frontiero (1973) has just
been referenced earlier, and in that case, as 1 understand it, the
wives were presumed to be dependent on the husbands, and you
had to show—the husband had to prove he was dependent on the
wife. Therefore, as I understand it, this was where Justice Bren-
nan’s opinion recognized this as an example of gender stereotyping.
The law assumes that wives would be financially dependent on the
spouses, but husbands would not. And he noted that traditionally
such discrimination was rationalized by an attitude of romantic pa-
ternalism, which in practical effect put women not on a pedestal
but in a cage.

As was mentioned earlier, in the Frontiero case, Justice Bren-
nan’s opinion applied the strict scrutiny test. You mentioned earlier
the different tests which are applied in terms of economic regula-
tion, race, and gender discrimination. He supported or applied a
strict scrutiny test, which gathered four votes in favor at that
point, But it would still take additional cases before the Supreme
Court would raise, as I understand, the level of scrutiny.

The Weinberger v. Wiesenfeld, 1975, is a particularly moving
case. I know that you remember it well, and I know that you have
maintained an interest in the individuals involved. I wonder if you
would just share with us briefly the history of cases involving gen-
der discrimination.

Judge GINSBURG. Yes, I think you will hear from Stephen
Wiesenfeld later. I would like to go back even before Reed (1971)
8o that it can be understood what the state of precedent was like,
what led Justice Brennan to say the pedestal has sometimes been
a cage.
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The case is Hoyt v. Florida; it yielded a 1961 decision from the
liberal Warren Court. You recited it correctly. The question was
whether women would be required to serve on juries just as men
are required to serve, or whether, as Florida had it, women could
serve if they wanted to, but would not summoned for jury duty.
Women who wanted to serve would have to come to the clerk’s of-
fice to sign up. Not surprisingly, very few did. This was the case.

A woman, Gwendolyn Hoyt, had a philandering husband who
had humiliated her to the breaking point regularly. We didn't use
names like “battered women” in those days. We just said, “She does
not have a happy marriage.” One day, enraged by the humiliation
to which she was exposed, Gwendolyn Hoyt turned to the corner
of the room and spied her young son’s baseball bat. It was a broken
baseball bat. She took the bat and brought it down on her hus-
band’s head, ending both the fight and husband, and starting the
prosecution for murder.

Hoyt argued that having women on the jury—or at least in the
pool from which the jury would be picked, improving the chances
she would have women in that jury recom—would yield better com-

rehension of her state of min&, her utter frustration, and might
ead to her conviction of something less than murder.

The Court in 1961 responded to her plea—she was indeed con-
victed of murder by the all-male jury. [[)-loyt complained that the
jury pool was not drawn from a fair cross-section of the community
because women were left out. The Court said Floridas scheme was
pure favor to women. They had the best of both worlds. They could
serve if they wanted to. They had only to sign up in the clerk’s of-
fice. They didn’t have to serve if they didn’t want to, so what was
the complaint about? Women were treated better than men. Appar-
ently, little thought was given to Gwendolyn Hoyt and the murder
charge affirmed in her case.

Now, let’s proceed from 1961 to—I think the Wiesenfeld case
began in 1973.

Senator KENNEDY. It ended in 1975, the citation I have.

Judge GINSBURG. A young man, Stephen Weisenfeld, had a tragic
experience. His wife Paula died in childbirth. She had had an en-
tirely healthy pregnancy, and he was told that he had a healthy
baby boy but his wife had died. He determined that day to be a
caregiving parent to his child, Jason Weisenfeld.

Stephen Weisenfeld went to the local Social Security office and
asked about the benefits he thought a sole surviving parent could
get. He was informed that the benefit he sought was called a moth-
er’s benefit, and that he didn't qualify.

So as I recall, he wrote a letter to the editor of his local news-
paper. The letter began, “I have heard a lot about women’s lib. Let
me tell you my story.” He told about his wife having been a wage
earner, having paid the same Social Security tax that a man would
pay, about her geath and how he didn’t qualify as a caregiving par-
ent because he was a male,

He ended the letter with the line, “Tell that to Gloria Steinem.”
He was tired of hearing about “women’s lib.” His case was the per-
fect example of how gender-based discrimination hurts everyone.

The discrimination started with his wife, who worked as a man
did, who paid Social Security tax as any wage earner does, but
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whose Government said, in effect, we don’t protect your family the
way we protect the family of a male wage earner.

And then there was Stephen Wiesenfeld himself, who wanted to
care for his child, but was informed there were no benefits for him
to do that, because he was a father, not a mother. Also there was
Jason, the son of Paula and Stephen, who would not have the op-
portunity to have the care of his gole surviving parent, for the sole
reason that it was his mother, not his father, who had died.

The case resulted in a unanimous judgment in Stephen
Wiesenfeld’s favor. Every Justice voted to strike down the gender-
based classification. The majority said it discriminated against the
woman as wage earner. Others said it discriminated against the
man as parent. And one said it discriminated against the baby.

That case, more than any other, I believe, shows the irrationality
of gender-based classification.

enator KENNEDY. And you stayed in touch with the family, as
I understand, is that correct?

Judge GINSBURG. Yes, and I am pleased to say that Jason, who
I don’t think was yet 3 at the time of the Supreme Court victory,
is now in-his last year in college, and his father tells me he’s going
to apply to law school.

Senator KENNEDY. Well, these cases are very important and sig-
nificant on the legal issues and certainly equally important in
terms of the human implications, and, obviously, your role in this
was absolutely essential.

I want to just move along through these cases, starting in 1971
and continuin% through 1975, and then finally the Craig v. Boren
case, which held that gender-based distinctions by Government are
invalid, unless shown to be “substantially related to an important

overnment interest.” So we have the striking down of gender-

ased discrimination and putting in place a heightened standard of
review by the Supreme Court. That obviously has been an extraor-
dinary achievement and accomplishment in striking down the bar-
riers of discrimination in our society, and I think it is important
for us to understand it.

You have obviously had a wealth of experience with the gender
discrimination, both firsthand experience and through cases you
have handled, and I would like to just move into the questions
about what this has meant to you in terms of sensitizing you to
other issues of discrimination—how it affects your own thinking as
a judge, but also your own sensitivity to other forms of discrimina-
tion suffered by many others in our society.

1 think you are very much aware of the continued kinds of dis-
crimination, even gender discrimination and wage discrimination
that exists in our society, and unequal remedies which are avail-
able for people, remedies which differ on the basis of gender. So
those are matters that we are going to be addressing certainly in
the Congress, but they do continue.

On the issue of civil rights, Congress and the President tock up
the challenge in the 1960’s with the landmark civil rights bills. In
the earlier period of time in the 19th century, Congress passing
powerful laws, and they were effectively gutted by the Supreme
Court. Then in the first 60 years of this century leadership in fight-
ing discrimination basically fell to the Supreme Court. Congress
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and the President took up the challenges in the 1960’8 and impor-
tant progress was made.

Then we have seen action that was necessary in the Civil Rights
Act of 1991, a bipartisan bill, to deal with the series of decisions
by the Supreme Court in the 1980’s that many of us believed have
weakened the protections available to victims of employment dis-
crimination.

I had intended to go through a number of the items on the civil
rights issues which I think are important, and we will have a
chance to review those in a second round. Maybe others will get to
those issues. In Shaw v. Library of Congress, you showed sensitiv-
ity on the issue of attorneys ?ées, and then the Supreme Court
treated that issue differently, and in the 1991 Civil Rights Act Con-
gress overruled that decision.

Then there were other decisions such as Spann v. Colonial Vil-
lage, on the Fair Housing Act, to challenge the use of all-white
models in advertising for rental housing. You wrote an opinion
holding that organizations dedicated to ensuring fair housing op-
portunity had standing to bring that suit, because they suffered
real injury, when African-Americans were steered away from apart-
ment complexes that used only white models in advertising.

As someone who is a sponsor of that Fair Housing Act, along
with others on this committee, I was struck by the appreciation
that you showed in your opinion for the need for private enforce-
ment actions against this kind in discrimination,

Then in Wright v. Regan, you ruled that the parents of African-
American school children had standing to challenge the fact that
the Internal Revenue Service had allowed private schools that
banned blacks to have tax-exempt status, The Court overturned
you on the issue of standing, but eventually on the substance of the
issue, in the Bob Jones case, certainly it supported the basic and
fundamental principle that the IRS could deny tax-exempt status.

Perhaps in just the couple of minutes I have left—you take what
time that you need, but I will not be able to inquire further of
you—if you could go back perhaps to the exﬁerience that you had
with regard to gender discrimination, I think some of these cases
that I mentioned at least for me demonstrate a sensitivity on the
issues of race discrimination.

You also wrote an opinion in Walker v. Jones applying the civil
rightsulaws to Members of Congress, which was a welcome decision
as well,

Perhaps you could tell us in your own words, in whatever way
you care to, about how your experience on gender discrimination
has sensitized you on the issues of discrimination generally, on the
issues of civil rights, and other forms of discrimination which we
face in our society. What may we expect of you?

Judge GINSBURG. Senator Kennedy, I am alert to discrimination.
I grew up during World War 1I in a Jewish family. I have memo-
ries as a child, even before the war, of being in a car with my par-
ents and passing a place in Senator Specter’s State, a resort with
a sign out in front that read: “No dogs or Jews allowed.” Signs of
that kind existed in this country during my childhood. One couldn’t
help but be sensitive to discrimination, living as a Jew in America
at the time of World War II.
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Then there was the tremendous debt the women’s movement
owed to the civil rights movement of the sixties, in the development
of legal theories. There is also some crossover.

You mentioned the case of Ida Phillips v. Martin-Marietta, the
1971 Supreme Court decision, the first title VII sex discrimination
case to come before the Court. That case was brought by the
NAACP, Inc. Fund, although Ida Phillips was a white woman. The
emf)loyer said we won't hire or retain women with Cpreschoo]-age
children. Although Ida Phillips was white, the NAACP, Inc. Fund
appreciated what a devastating effect a rule like that would have
on black women who were seeking to gain or retain employment.

People who have known discrimination are bound to be sympa-
thetic to discrimination encountered by others, because they under-
stand how it feels to be exposed to disadvantageous treatment for
reasons that have nothing to do with one's ability, or the contribu-
tions one can make to society.

Senator KENNEDY. I thank you. My time is up, but I want to
thank Judfe Ginsburg for revealing not only the brilliance of her
mind, but I think the quality of her soul and ieart, as well.

Thank you, Mr. Chairman.

The CHAIRMAN. Judge, this would be an appropriate time to take
a break, if you would like, or we can continue for one more Senator
and then take a break. Do you have a preference?

Judge GINSBURG. Then we will have—

The CHAIRMAN. In other words, we need to take a break now or
in 30 minutes.

Judge GINSBURG, Why don’t we go another 30 minutes and then
take a break, if that is satisfactory.

The CHAIRMAN. That is fine.

Mr. Chairman.

Senator THURMOND. Thank you very much. Thank you, Mr.
Chairman.

Judge Ginsburg, several educators in South Carolina have re-
quested I propound four questions to you, and in preparing these

uestions or any others I may propound during the hearings, if you
eel they are inappropriate to answer, will you speak out and say
s0.

The first is, many parents feel that public schoel education is
lacking. What are your views on the constitutionality of some form
of voucher system, so that working and middle-class parents can
receive more choice in selecting the best education available for
their children?

Judge GINSBURG. Senator Thurmond, aid to schools is a question
that comes up again and again before the Supreme Court. This is
the very kind of question that I ruled out.

Senator THURMOND. Would you prefer not to answer?

Judge GINSBURG. Yes.

fSﬁnator THURMOND. Well, you feel free to express yourself on any
of these.

Next is, based upon your understanding of the U.S, Constitution,
do communities, cities, counties, and States have sufficient flexibil-
ity to experiment with and provide for diverse educational environ-
ments aided by public funding and geared to the particular needs
of individual students of their particular area of jurisdiction?
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Judge GINSBURG. Senator Thurmond, that is the kind of ques-
tions that a judge cannot answer at-large. The judge will consider
a specific program in a specific school situation, together with the
legal arguments for or against that program, but it cannot be an-
swered in the abstract. As you so well know, judges work from the
particular case, not from the general proposition.

Senator THURMOND. Judge, some recent studies underscored the
historical precedent in the United States and elsewhere to the ef-
fect that single-sex education may be best for many students. Do
you care to express your views under the Constitution concerning
single-sex education, or do you think single-sex education should be
available for girls and boys, young women and young men, aided
by qublic funding?

udge GINSBURG. Senator, I can say only this: The Constitution
requires that equal opportunity be given for boys and girls, equal
opportunity for education. I will report on one class of cases in
which I was involved. They were easy cases, because there was an
exclusion, an imbalance in opportunity.

I worked at Rutgers University for 9 years. The main college was
all-male when I began working there. There was also a very fine
school, Douglas, much smaller, for women. But the State had many
more places for male students than it had for female students.
That was wrong. The way it was eventually cured was fine. Rut-
gers opened its doors to female students, the women’s college re-
mained separate. I think it remains separate to this day. But the
State can’t say we are going to have separate education and we are
gaing to have many more places for men than for women.

Other cases in which I was involved concerned Princeton, a pri-
vate university. Princeton had a wonderful program for sixth grad-
ers. That program took sixth graders from tlge community and gave
them an enriched learning experience, an introduction to math and
science. The program included followup instruction in the students’
high school years. This program was designed for children who
were disadvanta%ed, children who did not go to private schools.
They went to public schools and they lived in neighborhoods that
geren’t affluent. It was a wonderful program, but it was only for

0ys.

Senator THURMOND. Judge, do you believe it is desirable that sin-

gle-sex education should be available on some basis for the working
and middle-class parents, and not just available to those who can
afford to send their children to exclusive private schools?
Jutzﬁe GINSBURG. Senator Thurmond, I have expressed my view
that the Constitution requires that the State treat people, boys and
girls, equally. The cases I have described to you alrinvolved either
separate and nonexistent for girls, or separate and not equal. That
is as far as my experience goes.

Senator THURMOND. Judge Ginsburg, it is my firm belief that the
responsibility of the Congress is to make the laws. The executive
branch is to execute the laws, and the role of the judiciary is to in-
ter%ret the laws. Clearly, there are times when the responsibilities
of the three branches of government will overlap.

However, this is in stark contrast to activities conducted by one
branch which are the distinct prerogatives of another. It has been
said that you agree with Harvard Law Prof. Lawrence Tribe, that
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it is notion that the different branches of the Federal Government
must be limited to the exercise of the powers specifically within
their own sphere of authority.

Another constitutional commentator, James Madison, in the 47th
Federalist, has argued that the preservation of liberty requires that
the three great departments should be separate and distinct. If you
are in ment with Professor Tribe over James Madison on this
issue, when do you believe it is appropriate for the Federal courts,
including the Supreme Court, to engage in what would tradition-
ally be considered a legislative activity?

he CHAIRMAN. Professor Tribe has finally gotten his true billing
compared to James Madison.

Judge GINSBURG. I think James Madison had it absolutely right.
He explained that ours is a system of separate branches of Govern-
ment, but the very idea Professor Tribe expressed you will find in
ancther of the Federalist papers; that is, each branch is given by
the Constitution a little gpace in the other’s territory. We see that
in operation today. The judiciary is separate and independent, but
I can’t be a Federal judge unless you, the legislators, advise and
consent. You make the laws, but the President can veto laws that
you pass.

Senator THURMOND. Of course, we can override him, you know.

Judge GINSBURG. Yes, but only by a supermajority. So the Con-
stitution has divided government, but it also has checks and bal-
ances, and it makes each branch a little dependent on the other.

Senator THURMOND. Judge Ginsburg, in a 1981 George Law Re-
view article—oh, by the way, I am glad you agree with James
Madison. I meant to say that. [Laughter.]

In a 1981 Georgia Law Review article, I believe you stated that
the need for judicial interventionist decisions would be reduced sig-
nificantly if elected officials shouldered the full responsibility for
activist decisionmaking. I understood this to be your response to
the Court’s difficulty on occasion determining congressional intent
in legislative acts.

If confirmed as Associate Justice, what criteria will you use and
where will you place the boundaries of your own interpretation of
congressional acts which you find ambiguous and lacking clarity?

Judge GINSBURG. Senator Thurmond, as 1 have told Senator
Hatch in our conversations, there is nothing that a judge would
like better than to have a highly activist legislature passing the
laws, making clear its positions on policy and on implementation.

The tremendous difference between legislators who decide what
policies should be, then write laws to implement those policies, and
Judges is that you design the plate and you put things on it. Judges
never make business for themselves. Judges don't create cases.
Cases come to court, brought by parties; and if it is a case of what
James Madison called a judiciary nature, then the judges have no
choice. They must decide it, no matter how much they would like
to avoid decision.

Judge Irving Goldberg of the fifth circuit described it—and 1
quoteg him in that University of Georgia article—this way: He
compared judges to firefighters. They don’t light the fire, but they
are obliged to put it out. Judges are reactive. They don’t make the
cases or controversies that come before them, but if they are proper
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judicial cases, judges are obliged to decide them no matter how un-
popular the decision may be to some group or another.

Senator THURMOND. Judge Ginsburg, my next question is di-
rectly related to this issue of judicial activism. As you may know,
House and Senate conferees are meeting to determine the fate of
President Clinton’s tax proposal. There has been spirited discourse,
publicly and within the Congress, on whether there is a need to
raise the taxes of the American people.

The power to tax is an awesome power, As elected officials with
this power, we are directly accountable to the American people for
our actions. For over 200 years, consent to taxation has come
through the ballot box. This has been fundamental in our history
for over 200 years. In fact, a resolution adopted by the Stamp Act
Congress in 1765, protesting excise duties imposed by Great Brit-
ain on the Colonies, stated, and I quote, “It is inseparably essential
to the freedom of a people that no taxes be imposed on them but
with their own consent given personally by their representatives.”
Yet this fundamental principle was turned on its head in the Mis-
souri v. Jenkins decision, with which I presume you are familiar,
handed down by the Supreme Court in 1990.

Essentially, the Jenkins decision grants the power to the Federal
courts to order new taxes or tax increases to carry out a judicial
remedy. It is my firm belief that the American people lack ade-
quate protection when they are subject to taxation li)y unelected
life-tenured Federal judges. It is worrisome enough to the Amer-
ican people that the majority party in the Congress is trying to
raise their taxes, to which, I might add, I am opposed, without hav-
ing to worry about the same treatment from the Federal courts.

As James Madison stated in Federalist No. 48, “The legislative
branch alone has access to the pockets of the people.”

I introduced legislation to alter the Jenkins decision to preclude
the lower Federal courts from issuing any order or decree requiring
the imposition of any new tax or to increase any existing tax or tax
rates. I firmly believe that the Constitution explicitly reserves the
power to tax to the legislative branch where representatives are ac-
countable for unnecessary taxes. This matter has yet to be acted
on by the Congress.

My question is: Do you believe there is sound constitutional au-
thority for the American people to be exposed to taxation unless it
is imposed by proper legislative authority?

Judge GINSBURG. Senator Thurmond, may I put the Jenkins case
in its context, as I understand it, and preface my response with
Madison’s words about the Federal courts James Madison said that
with the Bill of Rights, he anticipated that the Federal courts
would consider themselves in a peculiar manner the guardians of
the rights incorporated in the Bill of Rights. He expected the
judges to be an impenetrable bulwark, naturally led to resist every
encroachment upon rights stipulated for in the Constitution by the
Declaration of Rights.

One of those rights, after adoption of the 14th amendment, is the
right to equal protection of the laws. What was involved in that
case, as | understand, was desegregation in schools. Federal courts
don’t make those cases. Every judge I know who has been involved
in one has found it distressing, stressful, not what that judge
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would choose to do. And every effort is made in those cases to have
the community decide for itself, to come up with a plan that will
cure a violation of rights.

Once a violation of rights, of constitutional rights, is proved, then
it becomes the Court’s responsibility to impose relief, to grant re-
lief, to work out a remedy. Now, courts will work out a remedy
themselves only as the very last resort, after trying in every way
possible to have the people’s elected representatives do the job that
they should do.

I can’t talk to the specifics of this particular case, but I do know
that no judge, no Federal judge, to my knowledge, ever invites this
kind of case. When the case comes to court, the judges will do ev-
erything they can to have the remedy worked out among the people
involved in the case. And only when nothing else works will the
judge then step in and fulfill, as best as she or he can, the judge’s
constitutional responsibility.

Senator THURMOND. As I mentioned earlier, my legislation would
alter the Jenkins decision to preclude the Federal court from using
taxation as part of a judicial remedy. This bill does not affect the
subject matter jurisdiction of the courts, but limits their remedial
discretion. Now we will move on to another subject.

Judge Ginsburg, in Shaw v. Reno (1993), which was handed
down by the Supreme Court last month, the Court remanded to the
district court the appellant’s claim under the equal protection
clause which alleged that a North Carolina reapportionment plan
was so irrational on its face that it could be understood only as an
effort to segregate voters into separate districts on the basis of race
and that the separation lacked sufficient justification.

One vocal critic of this decision said that the Supreme Court has
now created an entirely new constitutional right for white people.
Judge Ginsburg, do you believe this to be an accurate assessment
of the Shaw decision? And if confirmed, how will you approach
ci:allenges to reapportionment plans under the equal protection
clause?

Judge GINSBURG. Senator Thurmond, the Shaw (1993) case to
which you referred was returned to a lower court. The chance that
it will return again to a higher eourt is hardly remote. It is hardly
remote for that very case. It is almost certain that other cases like
it will come up. These are very taxing questions. I think the Su-
preme Court already has redistricting cases on its docket for next
year, so this is the very kind of question it would be injudicious for
me to address.

Senator THURMOND. Thank you.

Judge Ginsburg, as you may know, Congress has before it a pro-
posed amendment to the Constitution which would mandate the
Federal Government to achieve and maintain a balanced budget. 1
am a strong supporter of the balanced budget amendment. I have
worked on this for over 20 years. Should the amendment become
part of our Constitution, do you believe that individual taxpayers
would have standing to bring suit in Federal court to force the Con-
gress to adhere to its mandate?

Judge GINSBURG. You have described a measure that you support
and, therefore, hope and expect may someday pass. That being the
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case, you are describing a future controversy that may very well
come before the Court,

Senator THURMOND., Well, you don’t have to answer it, then, if
you feel that you shouldn’t.

Judge GINSBURG. Yes.

Senator THURMOND. Judge Ginsburg, there are hundreds upon
hundreds of inmates currently under death sentences across the
country. Here in the Congress I have been advocating habeas cor-
pus reform to bring about finality of judgment in capital cases.

Please tell this committee your views on the validity of placing
some reasonable limitations on post-trial appeals that alﬁ)w in-
mates under death sentences to avoid execution for years after
commisgion of their crimes. Some of these cases go on for many

ears. For example, one in my State went for 10 or 11 years; one

believe in the State of Utah, Senator Hatch’s State, went for 16
years.

Judge GINSBURG. I know, Senator Thurmond, that there is in
this area a great tension between two important principles. The
one to which you have referred is finality. things must come to
an end, and that is important in the law, Controversies must be
decided, and people must go on about their business. So finality is
important.

ut fairness is also important and, unfortunately, we don’t live
in an ideal world where people get the best representation the first
time they come to court.

Senator THURMOND. Suppose they do have good representation?

Judge GINSBURG. These concerns, finality and fairness, are in
tension, and they must be balanced in the particular case. I should
add that, unlike Federal judges in many otﬁer places, judges in the
District of Columbia Circuit do not have experience with the kind
of habeas petitions you have in mind. Congress, when it created
the separate District of Columbia court system, established courts
with judges appointed by the President, gave them a postconviction
remedy that is identical to 2255 of title 28, the Federal
postconviction remedy, and then indicated, you go from the District
of Columbia courts to the Supreme Court, if the Supreme Court
will take your case, There is no Federal habeas review when you
get through with the District of Columbia courts. Se we don’t get
the kind of habeas corpus business that the fourth circuit and ghe
other regional circuits get.

So I appreciate the tension between finality and fairmess. I have
not had tEe experience that some of my colleagues on the Federal
bench have had with the habeas jurisdiction.

Senator THURMOND. It is my belief that the public loses respect
for the courts when the case is tried and the sentence is given and
it is 10 years later or 15 years later before the sentence takes ef-
fect. We have got to do something to bring finality to these matters.
If you remember, Justice Rehnquist appointed a commission with
Justice Powell to make recommendations on habeas corpus reform.
The Congress has been considering the Powell report.

Judge GINSBURG. Yes, I understand that Congress has and will
continue to give consideration to the Powell report.

Senator THURMOND. I welcome your statement and your commit-
tee questionnaire response that judges must avoid capitulating to



146

a result or any criticism. I especially welcome your approving ref-
erence to Prof. Gerald Gunther's discussion of Chief Justice Mar-
shall’s 1832 opinion in Worcester v. Georgia. As Professor Gunther
explains, when John Marshall and his fellow Justices voted in that
case, they generally believed that the decision might well mean the
end of effective Court authority, but they also thought that it was
legally right. And, unflinchingly, they did their duty. They decided
the case on merits, even though the immediate prospects were anx-
iet;ky-producing, even though the survival of the Court was truly at
stake.

If a decision is right on the merits, it should be handed down,
despite fears about consequences. This approach, which you sound-
ly praise, contrasts sharply with the approach taken by five Jus-
tices of the Supreme Court last year in the Casey decision. In the

ast, Chief Justice Marshall did what he believed was right regard-
ess of the possible effect on the Court's public standing, By con-
trast, five Justices relied on concerns over the Court’s perceived le-
gitimacy in the public’s eyes in deciding not to overrule the con-
stitutional error made in Roe v. Wade.

As Justice Scalia pointed out in dissent, instead of engaging in
the hopeless task of predicting public perception, a job not f%:' aw-
yers but for liticaf) campaign managers, the Justices should do
what is legally right. I am pleased to see that you are with Chief
Justice Marshall and Justice Scalia on this principle.

Would you care to make any further comment?

Judge GINSBURG. I think that every Justice of the Supreme
Court and every Federal judge would subscribe to the principle
that a judge must do what he or she determines to be ltiJIy right.

The CHAIRMAN. You are good, Judge. You are real good.

Senator THURMOND. Judge Ginsburg, in 1975, at a meeting of the
ACLU board of directors that you attended, the board adopted a
policy statement that declared the ACLU opposed limitations on
the custody and visitation rights of parents where such limitations
are based solely on the parent’s sexual preference. However, that
statement did not claim that such limitations are unconstitutional.

My ?uestion for you is this: Putting aside your views on the wis-
dom of any such limitations, do you have any doubt that a State
is free, if it wishes, under the Constitution to take into account a
parent’s sexual preference in awarding custody and visitation
rights and to limit those rights solely because of that preference?
Similarly, could a State, in your view, if it so desired, limit adop-
tion rights to heterosexuals, or do you feel that that might come
before the Supreme Court?

Judge GINSBURG. From the announcements we have seen in the
paper today, yes, the questions that you have outlined certainly
could come up.

Senator THURMOND. I will not press you to answer any that you
feel are inappropriate,

Judge GINSBURG. Thank you.

Senator THURMOND. Judge Ginsburg, one very important area of
the law is the question of whether courts exceed their authority by
creating rights of action for private litigants under Federal statutes
where Congress did not expressly provide such rights of action, and
Justice Powell put it this way:
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In Article III, Congress alone has the responsibility for determining the jurisdic-
tion of the lower Federal courts. As the legislative branch, Congress should also de-
termine when private parties are to be given causes of action under legislation it
adopts. As countless statutes demonstrate, including titles of the Civil Rights Act
of 1964, Congress recognizes that the creation of private actions is a legislative func-
tion and frequently exercises it. When Congress chooses not to provide a private
civil remedy, Federal courts should not assume the legislative role of creating such
a remedy, and thereby enlarge that jurisdiction.

As ;a general matter, what do you think of Justice Powell’s argu-
ment?

Judge GINSBURG. Congress should express itself lplrainly on the
question of private rights of action. Judges would welcome clear ex-
pression by Congress with great enthusiasm. Judges do not lightly
imply private rights of action. In some areas of the law, securities
law, for example, where private rights of action have been under-
stood by the courts to be the legislature’s intention-—and that is al-
ways what the Court is trying to divine—it appears that the legis-
lature has been content with those implications. Congress has let
those private rights stand now in some cases for even decades,

Judges have said often enough in their opinions, we are going to
try to find out, try to determine as best we can, whether Congress
intended that there be a private right of action. We wish that Con-
gress would speak precisely to this question, because, as you said,
Senator, the existence of a private right of action is a question for
Congress to decide.

Senator THURMOND. Judge, I believe my time is up. Thank you
for your presence here on this occasion.

ank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Judge you are obviously doing very well. Do you know how I
know that? Three-quarters of the press has left. [Laughter.]

The print media has left, not the important ones, but three-quar-
ters of the press has left, which means that they assume you have
been confirmed.

We will, as I indicated, take a break now for 10 minutes, and
when we return we will go at least through Senator Metzenbaum
and possibly through Senator Simpson. We have a little conflict
here. I said we would end by 6:30. If we get both, we are going to
go until 7:15 or so. We are going to check with my colleagues to
see what is the most appropriate. If you have a preference, you can
let your staff know in tge reak and we will take that into consid-
eration.

We will now recess until quarter after. If we start sharp at quar-
ter after, we can get a lot done.

[A short recess was taken.]

The CHAIRMAN. The hearing will come to order.

Judge, I have conferred with my colleagues and your staff on
what we will do. We will proceed now with the distinguished Sen-
ator from Ohio—and I wiﬁ say this for the 15th time, what great
regret I have that he is leaving at the end of this term, choosing
not to run again—who will begin the questioning. Then I am going
to have to leave here at § of 7, and the distinguished chairman of
the Agriculture Committee and a member of this committee, Chair-
man Leahy, has agreed that he will preside until Senator Simpson,
who will be here, has his round of questioning.
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As you know by the Senate rules, we don’t trust an operation
where there is no Democrat present. That is a joke. We totally
trust the distinguished Senator from Maine.

Senator LEARY. It is just that I need the experience, that is what
it is. That is what he is trying to say.

The CHAIRMAN. I just want to also explain why at 5 of 7 or 8
minutes of 7 I get up and walk out. It is not out of disrespect.

So let me now turn it over to Senator Metzenbaum,

Senator METZENBAUM. Thank you very much, Mr. Chairman.

I am halpgz to see you here, Judge Ginsburg.

Before gin my questions, I thought that it might be appro-
priate to make a brief response to Senator Thurmond’s remarks
about the need for finality in death penalty cases. This committee
held a hearing on the death penalty with two witnesses who were
sentenced to death, but later freed because they were innocent, to-
tally innocent. They were close to losing their lives.

One was an Alabama black man who had been in the peniten-
tiary for 6 years. Another was a Texas white man who was in the
penitentiary for 10 years. Just this month, a Maryland man was
released after 9 years in the penitentiary.

I understand Senator Thurmond’s point of view, but, frankly, we
have to be careful, because the finality of judgments in death sen-
tences can mean death for innocent persons. That really does not
relate specifically, Judge Ginsburg, but I did not want to leave the
record open with the implication that everybody who has been
found guilty and hasn’t finished their rights of appeal should have
been executed.

Judge Ginsburg, I have always believed it is important that the
men and women who serve on the Court have a good sense of the
reality that litigants face and the practical implications of their de-
cigions. I expect that your broad range of (Frofessional and personal
experiences would give you an understanding of the world faced by
the individuals who are before the Court.

Having said that, I am frank to say that I am puzzled by your
often repeated criticisms of the decision in Roe v. Wade, that the
Court went too far and too fast. You stated the decision need only
have invalidated the Texas abortion law in question. You have also
stated that Roe curtailed a trend toward liberalization of State
abortion statutes.

I am frank to say that some, including this Senator, would ques-
tion whether women really were makin}g real progress towards ob-
taining reproductive freedom, when Koe was decided in 1973.
Would you be willing to explain your basis for making those state-
ments about Roe and the state of abortion law at the time of the
Roe decision?

Judge GINSBURG. Yes, Senator Metzenbaum, I will try. The state-
ment you made about the law moving in a reform direction is taken
directly from Justice Blackmun’s decision in Roe (1973) itself. He
explained that, until recently, the law in the States had been over-
whelmingly like the Texas law, but that there had been a trend in
the direction of reform. The trend had proceded to the extent that
some one-third of the States, in a span of a very few years, had
reformed their abortion laws from the point where only the life of
the woman was protected. In relatively few years, one-third of the
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States had moved from that position to a variety of positions. Most
of the States followed the American Law Institute model, allowing
abortion on grounds of rape, incest, and some other grounds. Four
States had by then moved to permit abortion on the woman’s re-
quest as advised by her doctor.

So I took that statement not from any source other than the very
opinion, which I surely do not criticize for making that point. I ac-
cegl;it just as it was made in Roe v. Wade.

nator METZENBAUM. Would you not have had some concern, or
do you not have some concern that had the gradualism been the
reality, that many more women would have been denied an abor-
tion or would have been forced into an illegal abortion and possibly
an unsafe abortion?

Judge GINSBURG. Senatar, we can’t see what the past might have
been like. I wrote an article that was engaging in “what if” specula-
tion. I expressed the view that if the Court had simply done what
courts usually do, stuck to the very case before it and gone no fur-
ther, then there might have been a change, gradual changes.

We have seen it happen in this country so many times. We saw
it with the law of marriage and divorce. In a span of some dozen
years, we witnessed a shit% from adultery as the sole ground for di-
vorce to no-fault divorce in almost every State in the Union. Once
the States begin to change, then it takes a while, but eventually
most of them move in the direction of change.

One can say this with certainty: There was a massive attack on
Roe v. Wade; the Court’s opinion became a clear target at which to
aim. Two things happened. One side had a rallying cry, the other—
a movement that had been very vigorous—relaxed to some extent.
Pro-choice advecates didn’t go home, but they were less vigorous
than they might have been had it not appeared that the Court had
taken care of the problem.

So while one side seemed to relax its energy, the other side had
a single target around which to rally. My view is that if Roe had
been less sweeping, Xeople would have accepted it more readily,
would have expressed themselves in the political arena in an en-
during way on this question. I recognize that this is a matter of
speculation. It is my view of “what if". Other people hold a different
view.

Senator METZENBAUM. In the Roe case, the Supreme Court held
that a woman’s right to terminate her pregnancy was protected by
the Constitution. The Court said that constitutional right was fun-
damental and deserved the highest standard of protection from
government laws and regulations that interfere with the exercise
of the right. States had to have a compelling State interest to regu-
late the right to choose.

In Planned Parenthood of Southeastern Pennsylvania v. Casey,
the Court did not overrule Roe v. Wade. However, the case in Casey
lowered the standard for protecting a woman’s right to choose. The
Court held that States may regulate the right to choose, as long as
they do not create an undue burden on women.

After the Casey decision, some have questioned whether the right
to choose is still a fundamental constitutional right. In your view,
does the Casey decision stand for the proposition that the right to
choose is a fundamental constitutional right?
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Judge GINSBURG. The Court itself has said after Casey (1992)—
I don’t want to misrepresent the Supreme Court, so I will read its
own words. This is the statement of a majority of the Supreme
Court, including the dissenters in Casey: “The right to abortion is
one element of a more general right of privacy * * * or of Four-
teenth Amendment liberty.” That is the Court’s most recent state-
ment. It includes a citation to Roe v. Wade. The Court has once
again said that abortion is part of the concept of privacy or liberty
under the 14th amendment.

What regulations will be permitted is certainly a matter likely to
be before the Court. Answers depend, in part, Senator, on the kind
of record presented to the Court. It would not be appropriate for
me to go beyond the Court’s recent reaffirmation that abortion is
a woman’s right guaranteed by the 14th amendment; it is part of
the liberty guaranteed by the 14th amendment.

Perhaps I can say one thing more. It concerns an adjustment we
have seen moving from Roe to Casey. The Roe decision is a highly
medically oriented decision, not just in the three-trimester division.
Roe features, along with the right of the woman, the right of the
doctor to freely exercise his profession. The woman appears to-
gether with her consulting physician, and that pairing comes up
two or three times in the opinion, the woman, together with her
consulting physician.

The Casey decision, at least the opinion of three of the Justices
in that case, makes it very clear that the woman is central to this.
She is now standing alone. This is her right. It is not her right in
combination with her consulting physician. The cases essentially
pose the question: Who decides; is it the State or the individual?
In Roe, the answer comes out: the individual, in consultation with
her physician. We see in the physician something of a big brother
figure next to the woman. The most recent decision, whatever else
might be said about it, acknowledges that the woman decides.

Senator METZENBAUM. I won’t go further into the Roe v. Wade
case, and let me change the subject on you a bit. For over 100
years, our fair competition laws have protected consumers against
monopolies and cartels that fix high prices, boycott smaller com-
petitors, or force consumers to buy unwanted merchandise, in order
to get the products they really want.

As one prominent antitrust scholar correctly stated, our antitrust
laws are based on a distrust of power, a concern for consumers and
a commitment to opportunity for entrepreneurs. In other words,
their goal is to protect consumers and small competitors from un-
fair competition, although not all jurists share that view. Some be-
lieve that the only goaf of the antitrust laws should be economic
efficiency which favors the financial interests of big business over
the best interests of smaller competitors and consumers.

In the last two sessions, Supreme Court opinions have taken
both a proconsumer and a probig business economic view of anti-
trust. In the 1992 decision in Kodak v. Image Technical Services,
the Court adopted a decidedly proconsumer approach to the anti-
trust laws. The Court held that Kodak’s business policies could be
anticompetitive, based on the extra time and money they cost con-
sumers. Those policies made it virtually impossible for Kodak’s cus-
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tomers to buy replacement parts and repair services for copying
machines from smaller competitors.

However, this term the Court seemed to change direction and it
adopted probig business approach to antitrust law based on eco-
nomic theory. In its decisien in Brook Group v. Brown &
Williamson ?obacco, the Court amazingly theorized that a small,
but powerful group of tobacco companies could not fix prices and
ruin a smaller competitor, despite the fact that the defendant com-
panies believed that they could. The dissent written by Justice Ste-
vens criticized the majority’s reliance on economic theory to decide
'fc_he case, stating that they had relied on supposition instead of
acts.

As a member of the District of Columbia Court of Appeals, you
participated in about half a dozen antitrust cases. To be frank,
those decisions have not given me a very clear idea of which view
you take of the antitrust laws. On the one hand, your dissent in
Michigan Citizens for an Independent Press v. Thornburgh im-
pressed me greatly with your high regard for consumers and for
fair competition.

In that case, the Attorney General overrode the recommendation
of his Antitrust Division and permitted the merger of two finan-
cially viable newspapers in Detroit. You were admirably the only
judge who looked at the facts and questioned whether the Attorney
General’s decision would open the goor to a self-serving competition
quieting arrangement between local newspapers in Detroit and
other markets.

On the other hand, you joined the court’s opinion in Rothery
Storage & Van Company v. Atlas Van Lines. Now, that decision
has been criticized by commentators for taking an economic view
of the antitrust laws which favors big business over smaller com-
petitors and consumers.

Because the Supreme Court appears to be of two minds about
the antitrust cases, I frankly believe the next Justice will have an
important influence on the direction the Court takes. As I stated,
your antitrust decisions don’t give me a clear idea of how you will
come out on those cases.

Please share with us your views as to whether a defendant can
excuse anticompetitive conduct that violates the antitrust laws on
the basis of an economic theory of business efficiency.

Judge GINSBURG. Senator Metzenbaum, I think your recitation of
the purposes of the antitrust law—to protect consumers, to protect
the independent decisionmaking of entrepreneurs—is entirely cor-
rect. I am pleased that you like my opinion in the Michigan Citi-
zens (1989) case. It is a decision that I wrote. I think it gives the
best picture of my views in this area.

As for Rothery Storage (1986), that is an opinion I joined but did
not write. It seemed a rather clear case of an arrangement involv-
ing a small firm in an industry that had many firms and no entry
barriers, plus the particular arrangement was to the advantage of
consumers.

No one doubted that. There was no dissenting opinion in Rothery.
Four judges considered that case, and all four of them came to the
same conclusion. So I think your concern is not with the decision
or the judgment reached, but with portions of the court’s opinion.

75-974 0 - 94 -~ 6
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You know how we work in courts of appeals. Rothery was decided
in the first instance by District Judge Oberdorfer. He wrote a good
opinion. We could have rested on that opinion. But the case was
fully briefed and argued in our court before a panel of three judges.
We voted unanimously to affirm. The opinion was then assigned to
one of the three of us. Such an opinion, when completed, is cir-
culated to the panel and panel members respond. We all agreed
with most of the opinion.

The major difference centered largely on a footnote. I don’t think
that the judgment reached in Rothery is one that many would criti-
cize. Facets of the opinion may have been open to criticism. When
one of my colleagues is assigned the opinion, I will read the cir-
culated opinion carefully. If anything stands out as genuinely trou-
blesome, I will alert the writer of the opinion. Perhaps the footnote
could have been revised or elim.inﬁ\tedp as a collegial accommoda-
tion. But the Rothery judgment itself seems to me noncontroversial.
As T said, the case was not a difficult case.

Senator METZENBAUM. Let me switch to still another subject.
Thank i;ou for your response.

As Chair of the Senate Subcommittee on Labor, I have tried to
be a strong advocate for America’s workers. I reviewed your court
of appeals opinions in labor law cases, and I would like to ask you
IaVI_)IE)EtB two of those decisions: Conair v. NLRB and St. Francis v.

In both cases, workers were trying to organize to improve their
wages and working conditions. Federal law protects their right to
do that. You know that. I know that. Most people in this country
know that. But when they tried to organize, the employers re-
sponded by threatening to close the plant, by coercively interrogat-
ing and threatening employees, and by firing union sympathizers.

It was no surprise that the employers’ unfawful tactics worked.
The employees were very intimidated, and the unions lost both
elections.

You agreed in these cases that the employers had engaged in “se-
rious,” “outrageous,” “massive and unrelenting antiunion conduct”
that interfered with the workers’ freedom to organize. Neverthe-
less, although the NLRB has broad discretion to grant effective
remedies, you voted in both cases to reject the Board’s order, re-
quiring the employer to bargain with the union. In short, you
agreed that the employers had violated the law in a pervasive fash-
ion, but you voted to overturn the remedy that the ﬁLRB thought
was appropriate.

I am not interested in going over the facts of either of these cases
or even the legal basis for your decisions. I don’t see any useful
purpose in that. But in reading your opinions, I can’t discern
whether you can identify with the harsh practical realities of the
workplace when antiunion employers intimidate their employees to
prevent them from o izing. I can’t tell from your decision
whether you understand what it is to have frour boss threaten your
livelihood and your family’s economic well-being, to watch your
friends lose their jobs, to sit in the boss’ office while he interrogates
you about your union sympathies, all because you and your cowork-
ers (zla.re trying to band together to improve your wages and working
conditions.
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Supreme Court Justices, as you and 1 both know, are far re-
moved from these harsh realities. If they don't come to the job with
a deep understanding of the problems of America’s workers, they
will never achieve that understanding.

I wonder if you could shed some light on your insight into the
problem of workers trying to organize in the face of an antagonistic
employer and whether there is anything in your background that
gives you some feeling of understanding of the challenge that the
worker has,

Judge GINSBURG. Senator Metzenbaum, I don’t think one needs
to delve into my psyche on that score. I think if you take a full and
fair look at the gody of decisions 1 have written in the labor law
area, you will be well satisfied that I possess the empathy you have
just expressed. I might mention the Fort Bragg (1989) case, among

many.

In St Francis (1984), I did not say the Board lacked power to
issue a bargaining order in that setting. Far from it. I said give us
a reason.

One of the things we must be careful about regarding adminis-
trative agencies is any tendency for them to abuse their authority.
One of the easiest ways to be abusive is to decide turbulent ques-
tions without giving a reason.

It seemed to me that on the facts presented in St. Francis, the
Board had not justified imposing a bargaining order. St. Francis,
unlike Conair (1983), was not a case of egregious conduct. Unfair
labor practice, yes, but not the kind of pattern that was involved
in Conair. And so I did not say that a bargaining order would be
inappropriate in that situation. All I said was, Board, you haven’t
given us a reason why you ordered bargaining in this case and not
in other similar cases. All I asked of the NLRB was this: Say why
you ruled as you did. It seemed to me unsatisfactory to have an
order out there without adequately supportive reasoning.

Conair was a different case. Conair was the worst iind of con-
duct imaginable on the part of an employer. But I was dealing with
a statute, the NLRA, that protects the rights of employees. And
that was a situation where the employees themselves had never in
any way indicated that they wanted a union.

Senator METZENBAUM. Isn’t that the case where 45 percent of the
employees had signed cards?

Judge GINSBURG. There was never at any point a showing of a
card majority.

Senator METZENBAUM. That is correct.

Judge GINSBURG. And what I said was this: The principle of ma-
jority rule is fundamental to the legislation, the NLRA. It seemed
to me that if Congress wanted to give the Board the authority to
issue a bargaining order, even when there was never proof that at
any time a majority of the workers wanted a union, the majority
rule principle would have to be abandoned. If Congress wants the
Board to have that authority, Congress should say so. I thought it
involved a basic policy decision that the legislature should make.

Now, it has been many years, you know, since the Conair deci-
sBion, and in all that time the legislation has remained unaltered.

ut——
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Senator METZENBAUM. Because the law already permits—the
NLRB has the right to recognize, order an employer to recognize
a union where less than a majority of employees have signed cards
and have not voted in an election if the employer’s conduct is of
such a nature that it has been so intimidating and so harassing
and so restrictive of the employee’s rights. The NLRB has that
right now.

Judge GINSBURG. There was a very strong dissent in Conair to
that effect, whether you needed to have a showing of a majority at
any time,

Strong arguments can be made either way, Senator. I am simply
saying that there is written into that Act, the NLRA, the principle
that underlies so much of our society, and that is the principle of
majority rule. The NLRA says it is the employees’ choice.

There was another factor in Conair, as you know. Because of the
way, unfortunately, the process moves, by the time that case came
to our court there had been—by the time it got to the Board for
decision, no less the court, by that time, there had been a total
turnover of employees. So none of the people who were in that shop
at the time the Board decided the case had been exposed to the em-
ployer’s egregious practices. If the Board had succeeded in impos-
ing a bargaining order at that point, the NLRB would have im-
posed the order on a whole new set of employees. So that was a
factor, too.

Senator METZENBAUM. I have long been an advocate for placing
what Thomas Jefferson described as a wall of separation between
church and state. I applaud Justice Hugo Black’s statement in the
1947 case of Everson v. Board of Education that the first amend-
ment has erected a wall between church and state that must be
high and impregnable.

As you know, in the 1971 case of Lemon v. Kurtzman, the Court
devised a three-part test which applies strict scrutiny to any law
that has a religious purpose. To pass muster, a law must not per-
tain specifically to religion, must not advance nor inhibit religion,
and must not excessively entangle government with religion. It is
a strict test, as I believe it should be. It has been used to strike
down such things as State tax relief programs that benefited paro-
chial schools.

However, some of the Justices currently sitting on the Court are
in favor of toppling this wall between church and state. This term,
Justices Scalia and Thomas ridiculed the Lemon test. In their dis-
sent in Lamb’s Chapel v. Center Mauritius School District, the Jus-
tices compared it to “some ghoul in a late-night horror movie that
repeatedly sits up in its grave and shuffles abroad after being re-
peatedly killed and buriedg.-’[:

Both Justices suggested that pencils should be “driven through
th(:i creature’s heart” and that is should be buried “fully six feet
under.”

In my opinion, if the Lemon test were to meet the fate Justices
Scalia and Thomas have in mind, it could put the Government in
the business of choosing which reli%:ious groups receive taxpayer

i

dollars, It could even destroy the religious harmony on which our
country prides itself.
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1 don’t believe that you have written an opinion that speaks di-
rectly to this issue. At least we did not come across it. Would you
care to give us your view of the Lemon test and whether you agree
with Justice Black that the Court should keep a high and impreg-
nable wall between church and state?

Judge GINSBURG. Senator Metzenbaum, you are right that I don't
have any cases in the establishment area except a couple of stand-
ing cases. I do have a few in the free-exercise area. This issue, as
you know, will come before the Court in many cases in the future,
as it has in the past. My approach or attitude about criticism, the
kind that you read, is generally to ask: “What is the alternative?”
It is easy to tear down, to deconstruct. It is not so easy to con-
struct. Some of my law school and judicial colleagues don’t appre-
ciate that sufficiently. It is much easier to criticize than to come
up with an alternative.

So, as a general matter, I would never tear down unless I am
sure I have a better building to replace what is being torn down.

Senator METZENBAUM. Thank you very much, Judge Ginsburg.
My time has expired.

Senator LEAHY [presiding]. Thank you, Senator Metzenbaum.

The last questioning this evening will be Senator Simpson’s. Sen-
ator Simpson.

Senator SiMPSON. Mr. Chairman, that was a ghoulish case that
our colleague from Ohio reported on. I was fascinated by that lan-
guage. Who did that? I will ask him, but I see he is preoccupied.
It was certainly graphic.

Senator SIMON. It was Justice Scalia.

Senator SIMPSON. What was that ghoulish case you were quoting
from there, Senator Metzenbaum, t.lglat ghoulish case about stakes
Ln ltgxe hearts and the specters of the night and six feet into the

ole?

Senator METZENBAUM. It is Lamb’s Chapel v. Center Mauritius
School District.

Senator LEAHY. I think the question of the Senator from Wyo-
ming was who was the judge writing the opinion.

Senator METZENBAUM. Well, I don’t know who wrote the prevail-
ing opinion, but the two who wrote the language that I read were
Scalia and Thomas. You remember them.

Senator SIMPSON. I remember them. [Laughter.]

Senator LEAHY. I didnt want the record to be incomplete, Alan.

Senator SIMPSON. I wondered when he was going to insert that
in the record.

Senator METZENBAUM. I thought I had said it at the time.

Senator SIMPSON. I perhaps missed that. But, nevertheless, it is
always the spirited thing to follow Senator Metzenbaum, and I
have been doing that for 14 years. You can imagine the burden
that I have to carry, because Ke usually lays all the traps and he
knows I am going to jump right in them. And I often have, and
probably will again.

Nevertheless, upon his retirement—and he announced that—I
went to the floor very swiftly, and I said as far as Senator Metzen-
baum—and I spoke glowingly about him, and I said, “But I don’t
want this to sound like a eulogy, although there have been many
times when I wished it was.” [Laughter.]
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And so we shall miss him and his incisive participation, but he
has lots more, many more months to go to serve on this committee.
I enjoy him very much.

Senator METZENBAUM. Thank you, Alan.

Senator SIMPSON. Many questions have been asked. It can get te-
dious. You are all great sports at this hour, and if we go a little
further tonight, you will have less to do tomorrow. And I think you
would appreciate that. But you are very patient and very adroit in
your responses.

Let me ask one. It came to me as I looked at a large bulk of ma-
terial that our ranking member, Senator Hatch, provided us. That
was a significant number of recusals. Where you recused yourself,
it was quite a bulky stack. You have been recused from hearing
cases more than 250 times, by count of someone on my staff, dur-
ing your years on the circuit court, and that obviously is no prob-
lem and would not be a problem on the circuit court since another
{)udge could take your place on the panel. But it seems that it could

e a problem on the nine-member Supreme Court,

Wiﬁ it be a problem? What do you foresee there? And I realize
that is totalllly nebulous. Assuming your confirmation, what—I
sense you will be very careful about doing that whenever you feel
any sense of the conflict. In looking at some of those recusals, the
were very precise, very specific; in fact, backed up carefully wit
documentation, letters. It was impressive, and I am not even sug-
gesting anything that would be awry. But what do you think coufd
happen with regard to recusals?

udge GINSBURG. The number that you recited, in fact, startled
me. ] was not aware that——

Senator SIMPSON. Over the years.

Judge GINSBURG [continuing]. That there was any such number.
I did recite, in response to the questionnaire, what my recusal pol-
icy is.

Senator SIMPSON. It is very clear and certainly very appropriate.

Judge GINSBURG. And the specific instances, which were not too
many, in which 1 determined to recuse myself sua sponte, those
are, I think, just 11, 11 in 13 years.

Senator SIMPSON. Eleven?

Judge GINSBURG. Yes. There are automatic recusals in my court
for every judge, and that is worked out in the clerk’s office. Each
judge has a recusal list of clients, of parties whose cases that judge
will not sit on because of a financial interest—in my case, it is
never because of stock ownership, because when I got this good job
we sold all our securities. Some of the judges will list one company
or another, and they won't sit on those cases because they or their
spouse or a minor child owns securities. That is never a cause of
a conflict for me. Rather, my recusals generally occur when a law-

er in my family has a client relationship with a party. But I would
Kave to see what is the basis for that number.

Senator SIMPSON. I am sure that what you say is so, and in most
cases the clerk would automatically recuse you from her list of the
parties that you had left, and I have a hunch that your list was
very oomglete.

Judge GINSBURG. I think, Senator, now that you jog my memory,
my very first year on the court, I may have had an unusual num-
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ber of recusals in Federal Energy Regulatory Commission cases. |
think so for this reason: My son was given at birth a share of El
Paso Natural Gas, which, due to a stock split, became two shares.

When I was appointed by President Carter, we sold all of our
shares, but we couldn’t find my son’s share of El Paso Natural Gas.
It got lost in transit. A Federal statute says, if you have a financial
interest, if you, your spouse, or a minor child living in your house-
hold has a financial interest in a party, a financial interest “how-
ever small"—those are the words Congress put into the statute—
you must recuse yourself,

After turning over every paper we had, 1 finally found the El
Paso share certificate, gave it to my spouse who was going to New
York, and asked him to bring it to our bank and have the bank sell
it. Well, he lost it en route. [Laughter.]

Then we had to—

Senator SIMPSON. It probably pleased the broker.

Judge GINSBURG. It took the better part of a year to get and sell
a replacement certificate. It meant that for one entire term of the
court, I was recused from all El Paso cases, not because of my hus-
band’s law practice, but simply because my son was given at birth
one share then worth $10 of El Paso Natural Gas. That experience,
and others like it, might lead Congress to rethink whether the stat-
ute really should say “financial interest, however small.” There
should perhaps be a de minimis principle installed.

Senator LEAHY. If the Senator from Wyoming would yield, I am
advised by the staff that during Judge Ginsburg’s tenure on the
circuit court of appeals, she was automatically recused 108 times,
plus the 11 that you did. There is some confusion in the numbers.

I also tend to agree that we should probably have a different rule
and put de minimis activities, because it gets a little crazy.

Senator SIMPSON. I think that is true and I concur. Obviously,
some of those were the telephone companies, and I am sure your
hushand’s firm. [ am just leading it, and surely I was thinking of
the broker waiting to do that transaction. You would be known as
the greatest odd-lot trader of our time, one share of El Paso.
[Laughter.]

Do you think that would be any problem in your duties on the
U.S. Supreme Court?

Judge GINSBURG. No, Senator, I don’t think so. I don’t think I
have the highest recusal rate on my court. On automatic recusals,
I probably come out, taking 13 years into account, somewhere in
the middle, I would guess.

The telephone company recusals didn’t come in time to allow me
to escape from the huge access charge case. I did sit on that. It was
alcomp ex case, with an opinion divided three ways among the pan-
elists.

Senator SIMPSON. I thank you. Let me ask you a question about
a case. In 1989, you were on a penal deciding DKT Memorial Fund
v. Agency for International Development, AID. A foreign organiza-
tion claimed that its speech abroad was unconstitutionally re-
stricted by conditions the U.S. Government attached to providing
financial assistance.

And while you did not reach that issue, you expressed sympathy
for the argument in that sense, and so do I. Senator Simon and 1
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had an amendment to overturn that. Senator Bingaman and I are
involved in population control at international levels. So the next
question then comes back to thoughts on whether foreigners abroad
have the protection of the U.S. Constitution from U.S. govern-
mental action.

There I become triigered by activities in immigration and refu-
gee activities. If you believe that the Constitution would a‘?ply at
all to foreigners abroad, what are the limits to its protection?

I think it is my personal thought that an extension of constitu-
tional right abroad, again, other than this issue of abortion rights
or family planning or what was attempted to have been done, it
would certainly have a severe effect on U.S. immigration and refu-
gee policy. Considerable immigration activities take place in our
embassies, our refugee camps, at the U.S. border, across the U.S.
border, all outside of U.S. territory. Are aliens detained at the U.S.
border entitled to the full panoply of constitutional rights that citi-
zens enjoy?

Judge GINSBURG. Senator, the case law, as you know, has devel-
oped since that DKT (1987) decision. I think the Supreme Court
has answered the question you raised. No, the Court said, the Con-
stitution doesn’t necessarily follow the flag abroad. As you correctly
stated, that was a thought I expressed, but my decision did not rest
on the notion that the foreign population planning group in ques-
tion was entitled to U.S. constitutional rigﬁts. It was a population
planning group in India. My dissent rested on the free speech
rights of the U.S. organization.

Senator SIMPSON. You have always been very interested and ac-
tive in population planning and that type of thing, haven't you, in
your general work, issues of—of course, we know so well your work
in women's rights and your significant incremental approach,
which worked and worked so well. But the issue of international
population planning and that type of thing is something that is ap-
propriate.

Judge GINSBURG. Our Government has long been involved in
that area. The policy that was at issue in the DKT case has since
been changed. It was the Mexico City policy, a policy withdrawn by
President Clinton in the first week of this administration.

Senator SIMPSON. Very appropriately, I thought, It was a tough
one for me to watch during the administration of my own party.

As you say so clearly, you did not reach that issue, but you ex-
pressed concern and sympathy for the argument, and it is going to
be a much more serious case as it comes up, as people pay more
attention to refugee asylum and immigration issues.

Many of them don’t understand that overseas, when someone is
seeking asylum, a member of the Embassy consular staff makes
the decision as to whether they receive this precious status of refu-
gee or not, with no appeal possible under any circumstances what-
soever, and that is it. And when they get here, we have a list of
items of due process that are often more than a U.8. citizen re-
ceives, an interesting irony, part of the cause of the movement in
the world today here. Enough of that.

Under the ninth amendment, rights left unnamed in the Con-
stitution are retained by the people. When considering that des-
ignation of the right retained by the people, how would you reason
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the grant or denial of a new right not enumerated in the Constitu-
tion? You have touched on this.

I frankly like the way you kind of prod Congress along. It is a
very important aspect of what a court should do, in my mind. Even
though I believe deeply in separation of powers, there comes a time
when I think a court has to say why don’t you people go back to
work, instead of putting me through this grueling exercise, and do
what you are supposed to do, and that is correct this or legislate
it. That is my view. But to what extent would the position, the ac-
tion or nonaction of the Congress be a factor in your reasoning?

Judge GINSBURG. Senator Simpson, the primary guardian of the
9th and 10th amendments has really got to be the Congress itself.
The national government is one of enumerated powers. To create
a conflict, an arguable conflict with the 10th amendment, Congress
would have to take action vis-a-vis the States.

So I think these amendments, first about not restricting people’s
rights and then about the reserved rights of the States, these
amendments are peculiarly directed to Congress. A question about
the 10th amendment would never come to Court apart from some
action Congress has taken.

So I think these two amendments are instructions first and fore-
most to Congress itself. Congress is not to limit people’s freedom
and not to encroach upon the States. And it is only when Congress
takes an action with regard to the States that the States consider
intrusive, that a 10th amendment issue would come to the Court.
So I think that these amendments are directed to the Congress. I
think you suggested that in the way you put the question.

Senator SIMPSON. Justice Brennan, we used to visit about things.
You can still do that I think in this separation of powers. He would
often say I think it’s time for you people to move. That is what he
would say. And he was usually very right. I think that is a very
imgortant thing. We say it is a government of laws and not men
and women, but I think it is more really a government of men and
women, and not laws, and he was one who perceived that, that it
was about persons. I think you perceive that, from all the readings
1 have looked at that you have done, the readings of your writings.

I think that is a heartening prospect, if I could enjoy seeing an
opinion come down which might be just one line and say how did
this get here, why didn’t you do this? Was it because you were po-
litically in chains and restricted and politically correct, where you
couldn’t move? This issue cries out for your attention, so have a go
at it before you bring it back here.

Judge GINSBURG. Senator Simpson, I have ended a number of
opinions with the lines, “We need guidance from Higher Authority.”

Senator SIMPSON. You didn’t mean us? [Laughter.]

Judge GINSBURG. I surely did, when we are dealing with stat-
utes. We do have now a means of communication just starting.
Brookings is aiding in this effort. There has been cooperation both
on the judiciary side and on the part of Congress. QOpinions of my
circuit not infrequently identify statutes with gaps or obscure lan-
guage. Very often, these are not political hot potatoes, but just
something unforeseen, the particular case wasn't seen. We send
those opinions, with no comment at all, to the Senate, and I think



160

{.he House, as well, for Congress to do what it will to clear up the
aws,

Other circuits are doing this, and ﬁerhaps we will succeed in re-
ducing some of the uncertainty in the law, if when courts spot a
need %or revision, clarifying revision, Congress will then respond.
fThat kind of cooperation is just beginning and I hope it will bear
ruit.

Senator SIMPSON. I hope so, too, and I think those are good
things, and perhaps seminars and perhaps discussions of court
members. We ought to do that through the Brookings Institution,
where legislators and Supreme Court Justices sat down and talked
informally, and those are good things, I think very good things.

Let me ask you another one, because it is certainly going to come
up I think more and more, not just with television, violence, the
arts. There has been considerable controversy in recent years over
the use of Federal taxpayer money to fund art, which some find of-
fensive. Some argue, of course, that the denial of funding of some
of those art forms is equal to nothing more than censorship. Others
argue that the art is sacrilegious or morally offensive and
undeserving of public financial support.

The first amendment prohibits the Government from restricting
expression on the basis of its content, and the courts have not
made public funding or the denial of it the equivalent yet of pun-
ishing expreasion, and the courts have not required tﬁe Govern-
ment to fund all types of art expression, and the Government is
free to favor particular types of ex;ireasions over others.

What is the reasoning you might use in considering a ¢ase in-
volving a constitutional right to Federal funding of the arts or
somgthjng else that might be highly controversial of similar na-
ture?

Judge GINSBURG. Senator Simpson, the initial concern of the first
amengment is with the Government as censor. I don’t think the
first amendment says that the Government can’t chcose Shake-
speare over modern theater, David Mamet, for example, in deciding
what programs it wants to support, say, for public performances,
It can’t shut down speech, but it can purchase according to its pref-
erence, within limits.

So although the first amendment keeps the Government from
squelching speech on the basis of its content, I don’t think anyone
has taken the first amendment or the equal protection principle to
the length of saying Government must fund equally anything that
anyone considers art. I think the Government as a consumer
doesn’t have to buy all art equally.

Senator SIMPSON. It is my experience that the toughest part of
the job from this side of the table is dealing with the extremists
on both sides of every issue. That is what we get to deal with here,
the locked-in of the world who are not going to change their opin-
ion, the ones who can make their opinion in the shortest possible
time with the most possible emotion and the least possible content.
So we deal with that continually.

Yet, those are the things that cause people great concern about
their Government works, whether the courts work, and meanwhile
the poor citizen who is in the middle, the thon.:ihtful person, as I
say, raising their children, going to work, coaching, teaching, in-
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volving themselves in the community—they are sitting it out, and
meanwhile the heavy hits and the shrieking come from both sides
on both extremes, and I find that so often.

Those things, then, when they get that hot are often sidestepped
by us and then they come to the judiciary. I think there will be
more of that, and then they will accuse you of being an activist
Court, which is the way that works, Yet, if we were more active
in dealing with it before it came to the fueling of emotion and rac-
ism and guilt and anguish and all the rest of it, it might be a bet-
ter filter for you. But that is rambling, as best described.

In a speech on March 9 of this year, questioning the rationale of
Roe—and it is interesting to me how ?keep reading that appar-
ently you didn't do this correctly for some with regard to Roe v.
Wade. I am pro-choice, always have been, never varied, after the
State of Wyoming had to change its law because the law over-
turned by Hoe v. Wade was exactly the same as that on the books
in the State of Wyoming. 1 was a member of the Wyoming Legisla-
ture at the time. We did it, and it was a tough and emotional de-
bate greater than any I have been in in this arena.

You remarked, “But without taking giant strides and thereby
risking a backlash too forceful to contain, the Court, through con-
stitutional adjudication, can reinforce or signal a green light for a
social change.” I would ask you, Judge Ginsburg, in your view, are
the limits on the Court’s ability to act as an engine for social
change merely prudential and self-imposed according to the will of
each Justice, or are there instead more fundamental, perhaps even
constitutional, limits to the Court’s authority?

Judge GINSBURG. Senator, if there is any message I would like
the public to understand about courts, it is that courts don’t make
controversies; courts don’t choose what they do. Courts are con-
strained, as you know, Federal courts, by article IIl. Article III tells
Congress what it may give the Federal courts to do, and Congress
is limited in this way, too. Congress can’t put on our plate some-
thing that isn’t included in one of the article III categories.

So the courts are limited, first, by the case or controversy re-
quirement. A case of a judiciary nature has to be a live controversy
between adverse parties. Federal courts are limited in the subject
matter of the cases they may hear, and there are a host of require-
ments that people must meet in order to have a justiciable case or
controversy, Those stem from the Constitution first, then from the
laws that Congress passes in conferring or withholding jurisdiction
from the Federal courts, and then from precedent built up since the
Nation was new.

S0 no judge can decide what is appropriate for a court to do. All
of what judges do is heavily constrained by the Constitution, the
laws, the decisions, and the traditions that have been built up over
200 years.

Senator SIMPSON. Well, Judge Ginsburg, my time has expired,
but I would just reflect that whatever you have been doing has
worked pretty well, so keep doing it. That is my thought for today.

Thank you, Mr. Chairman.

Senator LEAHY. Judge, you and your family have been extremely
patient. I might say for myself this has been one of the most inter-
esting and enlightening days I have spent in my 19 years here in
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the Senate. I have enjoyed every moment of it, but it is time to let
you and your family and your friends have some rest.

We will stand in recess until 10 tomorrow morning. Thank you.

Judge GINSBURG. Thank you.

[Whereupon, at 7:29 p.m., the committee was adjourned, to re-
convene at 10 a.m., Wednesday, July 21, 1993.]
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3 'Ehe HAIRMAN. The hearing will come to order. Welcome back,
udge.

Let me say to my colleagues on the committee that after having
a brief discussion with the judge this morning and discussing how
we will proceed, it is my hope and expectation that every Senator
will have an opportunity to ask their first round before today is
over.

Unless someone on the committee objects, I would like to proceed
in the following manner: Starting with the distinguished Senator
from Arizona, we will ask three rounds of questions, three Sen-
ators; we will break, then come back, and do t more and break,
and continue along that way.

Although the judge is very accustomed, as a judge, to being seat-
ed and listening to argumentation for lengthy periods of time, I
think it is a different circumstance when you are having to do the
talking instead of the listening. And although she is prepared to sit
as long as we want, I think we should not keep her in that seat
without stretching her legs for more than an hour-and-a-half at a
shot, if that is all right with you, Judge.

Judge GINSBURG. That is just fine. Thank you.

The CHAIRMAN. So that is what we will do. With that, let me see.
If we go—well, we will figure it out. I will confer with my colleague
here as to when we will break for lunch. After the end of this round
with Senator DeConcini, I will announce that.

Senator DeConcini.

Senator DECONCINI. Mr. Chairman, thank you.

Judge Ginsburg, thank you for the thoughtfulness that you have
put forth in yesterday’s hearing. Though I wasn’t here for all of it,
1 did watch a lot of it, and I appreciate your effort to satisfy this
committee. As you have noticed, the diversity here is widespread,
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and it isn't easy to listen to all of us expound on judicial matters,
goarticularl when you are an expert on it and we pretend to be.
me are, but I pretend to be.

I do have some questions, however, that have, oh, I wouldn't say
troubled me, but which deal with areas that I think are important
enough to elicit a response from a nominee, and I have asked them
of many nominees before. They deal with an area that you trul
are an expert in, and that is the equal protection clause of the 14t
amendment, and particularly as it relates to gender.

Judge Ginsburg, throughout the 1980’s I have asked Reagan and
Bush %upreme Court nominees their views on gender discrimina-
tion. It was my belief that because of the integral role that the
equal protection clause has performed in advancing women’s equal-
ity, a Supreme Court nominee must be committed to those prin-
ciples. I had concerns that the standards of review developed in the
1970’s for gender discrimination analysis under the equal protec-
tion clause were at rigk at times by nominees that were here. How-
ever, !ou, more than anyone else, any other individual I know,
guided the Court into the direction of applying greater scrutiny to
laws that discriminate on the basis of gender.

Yesterday I was quite moved by your exchange with Senator
Kennedy when you shared the detairs of the cases that you liti-
gated and some of your personal experience. Having, myself, had
two daughters and even a mother who was discriminated against
a long time ago, almost 70 years—and she raised me reminding of
that—it is on my mind. And your discussion demonstrated to me,
and I think the public, how abstract principles of constitutional law
affect everyday people in the most fundamental way, including the
basic rights to sit on the jury, administer the estate of a deceased
family\ member, or to claim survivor's benefits for a deceased
spouse,

Now, the heightened scrutiny test has made an enormous dif-
ference in combating laws that discriminate against women in our
society. Earlier in this effort to change the law, you argued to the
Court that gender-discriminatory statutes should receive the high-
est level of scrutiny. But then you revised your strategy, I believe,
and steered the Court toward the middle-level scrutiny. And in a
speech you gave in 1987, you praised the intermediate-scrutiny ap-
proach as a stable middle ground; that is, “an effective blend be-
tween responding to social cirange and actually driving it.”

So my question, Judge, to you is: Will an intermediate level of
scrutiny for gender discrimination statutes always be satisfactory,
or does the area need to be constantly developed further?

TESTIMONY OF RUTH BADER GINSBURG

Judge GINSBURG. Senator DeConcini, I don’t recall the words
that you read. It was always my view that distinctions on the basis
of gender should be treated most skeptically because, historically,
virtually every classification that, in fact, limited women’s opportu-
nities was regarded as one cast benignly in her favor.

I tried yesterday to trace the difference between racial classifica-
tions, Jim Crow laws—which were not obscure in the message that
one race was regarded as inferior to the other—and gender classi-
fications that were slways rationalized as favors to women. My
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constant position was that these classifications must be rethought.
Are they genuinely favorable, or are they indications of
stereotypical thinking about the way women or men are. And
that—

Senator DECONCINI. Well, Judge, to be a bit more specific, are
you saying that you have to look at each case in determining
whether or not the strict scrutiny or the intermediate scrutiny is
applied? Is it on that basis or—first of all, am I correct that gen-
erally you believe that the intermediate scrutiny, as the Court has,
I think, clearly established, is the right area for gender discrimina-
tion cages? You don’t commit yourself to always be there? Is that
what I think your position is, or can you expound on what your po-
gition is, please?

Judge GINSBURG. Senator DeConcini, as an advocate, I urged the
highest level of scrutiny and——

Senator DECONCINI. All the time?

Judge GINSBURG. After it became clear as a strategic matter that
there was not a fifth vote soon to declare sex a “suspect” category,
I tried to establish a middle tier. In fact, I did that even earlier—
the Frontiero (1973) Brief was the first time. Briefs I presented
gave the Court two choices in Reed (1971), three in Frontiero and
in Capt. Susan Struck’s case.

As you know, I was an advocate of the equal rights amendment.
I still am.

Senator DECONCINI. So am 1.

Judge GINSBURG. So I think that answers your question about
the level of scrutiny that——

Senator DECONCINI. But absent that amendment, Judge, then
your position is that the strict scrutiny should be the beginning
point on any gender issue brought before the Court?

Judge GINSBURG. I will try to answer your question this way.
The last time the Supreme Court addressed this question, as I
mentioned yesterday, was in the Mississippi University for Women
{1982) case. The Court struck down a gender-based classification
and said in a footnote that the question whether sex should be re-
garded as a suspect classification was one not necessary to decide
that day; we don’t have to go that far, the Court explained, to re-
solve the case at hand. It thus remains an open question before the
Supreme Court.

Senator DECoONCINI. And before you?

Judge GINSBURG. I can’t, sitting where I am now——

Senator DECoONCINI, I understand.

Judge GINSBURG [continuingl. Say anything more than what is
in my briefs and my articles and my advocacy of the equal rights
amendment, which is part of the record before you.

Senator DECONCINI. Well, thank you, Judge, and I will supply
you the reference material I used here in your speech of 1987
where you praised the intermediate-scrutiny approach as a stable
middle ground. And if you care to or can give any clarification—
maybe that is taken out of context, and I have not read the entire
remarks that you made, which might be unfair. But if you can give
me a little more explanation, I would appreciate that. It doesn’t
have to be right now.
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Judge GINSBURG. I would be glad to respond regarding that par-
ticular piece. At the moment, I don’t recognize the words as mine.

Senator DECONCINI. And I appreciate that.

Yesterday, Judge Ginsburg, in reflecting to Senator Kennedy on
a number of personal encounters that you had relating what
brought you to where you began to press these issues in a legal
forum, you had stories behind the reasons on how it affected you.
One of the stories that I would like to know is the reason why you
refer to this area as “gender discrimination” instead of “sex dis-
crimination.” Is there a history to that?

Judge GINSBURG. Yes, there is. I hesitate every time I say “gen-
der-based discrimination” because I have been strongly criticized by
an academic colleague for whom I have the highest respect. He
tells me, “That term belongs in the grammar books; the word for
what you have in mind is ‘sex’ and why don’t you use it?” And I
will tell you why I don’t use it.

In the 1970’s, when I was at Columbia and writing briefs, arti-
cles, and s hes about distinctions based on sex, I had a bright
secretary. She said one day, “I have been typing this word, sex, sex,
sex, over and over. Let me tell you, the audience you are address-
ing, the men you are addressing”—and they were all men in the
appellate courts in those days—“the first association of that word
is not what Kou are talking about. So I suggest that you use a
grammar-book term. Use the word ‘gender.’ It will ward off dis-
tracting associations.”

Senator DECONCINI. That secretary obviously was a woman.

Judge GINSBURG. Yes. And, Millicent, if you are somewhere
watching this, I owe it all to you. [Laughter.]

Senator DECONCINI. Well, it shows that good advice can come
from staff people, as we all know working here.

Judge, with regards to the issue of standard of review for gender
discrimination laws, you once wrote that a society changed and
evolved with respect to the role of men and women; so, too, did the
force of the grandly general clause of the Constitution that provides
for equal protection of the law.

Now, the Constitution has open-ended and broad clauses such as
the one we are discussing, the equal protection clause. And as you
have stated, as society changes, so do the meaning of those ¢lauses.

Now, as Senator Feinstein noted in her opening statement yes-
terday, in the first 100 years of the equal protection clause of the
14th amendment, not a single gender-based challenge was sus-
tained. And as you mentioned yesterday, even the Warren Court,
which has been criticized for their activism, upheld restrictions on
jury service for women.

So as our society changes and evolves, so do our interpretations
of these open-ended clauses. Indeed, you have also written that our
18th century Constitution is dependent on changes in societal prac-
tices, constitutional amendments, and judicial interpretation.

Now, were the gender discrimination cases that you brought in
the 1970°s reflecting social changes, or were they leading social
changes, from your viewpoint?

Judge GINSBURG. From my viewpoint, they were reflecting social
changes and putting the imprimatur of the law on the direction of
change that was ongeing in society. Yesterday I described the Hoyt
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(1961) case, Gwendolyn Hoyt’s case, the case of the woman who, in
an altercation with her husband, hit him over the head with a bro-
ken baseball bat, her son’s broken baseball bat, and as a result,
ended up being prosecuted and convicted of second-degree murder.
When I mentioned that 1961 Supreme Court decision, I said there
was no possibility of winning that case at the time it arose. No one
would listen to the argument that this exemption from jury service
wasn’t pure favor to women.

One of you mentioned yesterday—I think it was Senator Ken-
nedy—the case of Goesaert v. Cleary (1948). That was about a
mother and daughter who owned and operated a bar in the State
of Michigan. The mother owned the bar. The mother and the
daughter wanted to tend the bar that they themselves owned. But
MicE.igan law, as was said yesterday, declared that a woman could
not tend bar unless she was the wife or the daughter of a male
barowner.

That mother and daughter found that Michigan’s law effectively
put them out of business. The rationale for the law was that bar-
tending wasn’t safe; rather, it was a risky occupation. So women
were being protected. They were being sheltered from working in
such a setting, absent a father figure, or a hushand, as the owner.

In my law school constitutional law casebook, I remember the
Goesaert case being treated simply as an illustration of the Su-
preme Court’s retreat from the Lochner (1905) era, in which the
Court regularly struck down economic and social legislation. Hard-
ly a word was said about the mother and daughter, the people
Michigan’s law put out of business. That was 1948. The case was
regarded as a typical example of the Court’s retreat from a body
of decisions that interfered with legislative judgments about eco-
nomic and social legislation.

So there really was no chance that any court in the land, and
certainly not the Supreme Court, was going to move until there
were pervasive changes in society. Change in the mid-1900’s per-
haps started during World War II, when women took jobs that had
been considered, up until then, jobs only men could do. You remem-
ber Rosie the Riveter. There was a time after the war when women
were told to go back home, don't compete with men for jobs. But
then many things came together. One factor was inflation. The
two-earner family became a pattern people accepted out of neces-
sity, out of caring for—wanting to provide the best for—their chil-
dren, Factors that coalesced included women’s opportunity to con-
trol their reproductive capacity, the two-earner family pattern,
longer life spans, the woman having a life at home and at work.

A number of factors came together to change women’s lives, to
alter and expand what they were doing.

Sqll.'labor DeCoNCINI. Societal changes you are referring to, pri-
marily.

J uc{ge GINSBURG. Yes.

Senator DECONCINI. Well, let me pursue it just by asking you,
Judge, when you are confirmed and you sit on the Supreme Court,
when and how do you determine whether to lead or follow societal
changes?

Judge GINSBURG. That sounds like a question Mr. Chairman
asked me yesterday.



168

Senator DECONCINI. Yes, he was kind of asking that question.

The CHAIRMAN. I am glad you remember, Judge.

Judge GINSBURG. And I would like to ask all of your indulgence
to help me with this, because I must deal with the question in
terms of past history. I can’t predict in terms of cases that might
come up.

Senator DECONCINI. I don’t want you to do that, and I under-
stand the sensitivity of that question. But I am interested in just
how you approach it. I mean, it isn’t some kind of a score I am
keeping here, yes or no, that you fail or flunk.

Judge GINSBURG. I will give you the answers I attempted to give
in the Madison lecture, a lecture I was afraid would put the audi-
ence to sleep, but has turned out to prompt a quite different re-
sponse. [Laughter.]

I gave in that lecture two examples. One was Baker v. Carr
(1962). That was a State legislative reapportionment case. I quoted
from a law professor who said the rationale for that decision and
the ones that followed it, the one-person, one-vote line of decisions,
wag that when political avenues become dead-end streets judicial
intervention in the politics of the people may be essential in order
to have effective politics. Baker v. Carr came up from Tennessee,
I believe. The comment concerned the composition of Tennessee’s
legislature at the time of Baker. At that time there was a history
of many years of unsuccessful State court litigation and unsuccess-
ful efforts to get the State legislature to reapportion itself. So that
is one example.

When is the political avenue a dead-end street? The other exam-
ple, the historic example, of course, is race discrimination, which
we talked about yesterday. It was not simply the schools. I referred
to a talk that Judge Constance Baker Motley gave about Thurgood
Marshall’s leadership and litigation campaign. It was not simply
separate education. She spoke of other cases, the restrictive cov-
enant cases, most notably Shelley v. Kraemer (1948), interstate
travel, the teacher salary cases, and most of all, I think, in terms
of your question, the early voting cases.

member the white primary cases. The last case in that line,
Terry v. Adams, was decided in 1953, just one year before Brown.
People were shut out of the political process. There was——

Senator DECONCINI, Well, Judge, let me interrupt you, if I may.
Are you saying that if there is a dead end on the political process—
maybe you don’t want to commit yourself to this, but a Supreme
Court judge may very well decide that is more of a time to lead
than to follow, which has got to be more of a subjective decision
as to when the political dead end has come? For instance, the equal
right amendment, you are a strong advocate of that, and others are
not. I happen to agree with you and have supported that, but it ap-
pears to be at a political dead end, which would lead me to con-
clude, if that is accurate—because the States are not going to ratify
it, as we can see—that in that area of equal rights for women the
Court should lead.

Judge GINSBURG. Senator DeConcini, first let me clarify what I
meant by a dead-end street. I meant that blacks couldn’t vote. We
know what the history of the white primaries and literacy tests
were. Women became galvanized in the 1970's. I think we are
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going to see more and more political activity for advancement of
women’s stature. Some of the results of that activity are visible in
this room. I don’t think it has stopped.

That doesn’t mean that [ am not an advocate of a statement in
our fundamental instrument of government that equality of rights
shall not be denied or abridged on account of sex. I am and I——

Senator DECONCINI. Well, Judge, I would classify you as a lead-
er, And I am not going to put words in your mouth, but that is how
I interpret what you have told us. My observation of what you have
told me here is that, certainly in the area of gender discrimination,
you lead. You don’t follow. Tiat is what you have done, though on
occasion, on many occasions, you have concurred with other judges,
but you certainly have been a leader there. That is really what I
wanted to know, and that doesn’t trouble me.

I think the Court should lead, particularly in that area, and I
was only trying to develop when you should follow, if there is any

hilosophy you have that there is a time to follow and a time to
ead. It sounds to me like you are going to lead, and I think that
is fine with me.

Judge GINSBURG. I won’t comment on that. As I said, I have
given you examples from the past.

Senator DECONCINI. That is fine. You have answered it suffi-
ciently for me, Judge, unless you want to make any other clarifying
statement.

Judge GINSBURG. If you are satisfied with my answer, I will be
glad to move on.

Senator DECONCINI. I am. Thank you for pursuing it.

Judge you have written extensively on the judicial role in our
constitutional system, and as you have stated, throughout its his-
tory the Federal judiciary has %een attacked repeated?y for exceed-
ing the bounds of its authority. The term that is usually bandied
about is “judicial activism.” The committee questionnaire that we
sent to you when you were nominated asked you to comment on
the role relating to judicial activism, and you stated that the term
judicial activism “seems to me much misperceived, a label too often

ressed into service by critics of the Court results rather than the
egitimacy of Court decisions.” I tend to agree with that.

n the past, conservatives have used it to criticize decisions by
a liberal court, and now today’s liberals are using it to criticize the
conservative Court decisions. Nonetheless, going back to your
quote, “The Court can and does exceed the bounds of its authority.”

Can you name any instances where gou think the Court exceecﬁ;d
the bounds of its authority in the past?

Judge GINSBURG. Are you pointing to something in my answer to
the questionnaire?

Senator DECONCINL. Yes. Well, in your answer to the question-
naire regarding judicial activism, you are quoted as saying, “seems
to be much misperceived, a label too often pressed into service by
critics of Court results rather than the legitimacy of Court deci-
sions.” And I am just interested in knowing if you have any specif-
ics where you felt the Court in the past might have exceeded the
bounds of its authority. Perhaps you don’t.

Judge GINSBURG, The examples I gave were of the cases in which
the courts have been most criticized. Frankly, I criticized in return
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the legislatures and the executives who wouldn’t take action when
they should have. I spoke primarily of the school cases, the institu-
tional cases, hospital and prison cases. These are cases, I observed,
that courts do not like; judges feel extremely uncomfortable having
to deal with them. But I gave the example, I think, of Judge John-
son in Alabama who was severely criticized for attempting to run
the prisons in Alabama. He gave this account of it. He said, “The
State’s attorney stood up in my court and said that every prison
in this State is in violation of the eighth amendment.” At that
point, what the law required him to do was clear. His own com-

etence to do it, he was most doubtful about that, but he was

gund by the law—by the Nation’s highest law—to supply a rem-
edy.

He explained how he tried in every way to have that remedy
come from the State officials, but in the end, when it didn't, the
Court has to supply it.

Senator DECONCINI. Judge, you don’t have any cases that you
cite where you think the Court has gone beyond its bounds of au-
thority? You can’t think of any or that you have mentioned in your
lectures or your writings?

Judge GINSBURG. As I said, I think the courts have gotten the
most heat for that institutional litigation—for trying to run schools,
for trying to run hospitals.

Senator DECONCINI. But in your opinion, you dont cite any as
going beyond what your quotient or ratio or judgment might be as
the bounds of the Court’s authority to do so.

Justice Holmes, to whom you made reference in your Madison
lecture, talks about judges who do and must legislate. Do you agree
with that?

Judge GINSBURG. Then he said they must do so interstitially.

Senator DECONCINI. That is right.

Judge GINSBURG. I think I gave an example. One of the Senators
referred to it; perhaps it was Senator Specter yesterday. It was in
an article I wrote about a series of cases in which the Court acted,
in effect, as an interim legislature. The article concerned the appro-
priate remedy when someone is challenging a classification that af-
fords benefits and says, “I want in.”

Sharron Frontiero’s suit was such a case. So was Stephen
Wiesenfeld's.

Senator DECONCINI. You think those were proper that the
Court——

Judge GINSBURG. Either way, the Court is, in effect, legislating.
Let me explain what I mean.

The Frontierc (1973) case involved housing allowance and medi-
cal facilities for a spouse, benefits automatically available for the
spouse of a male member of the military, but not available for the
spouse of a female member unless she supplied effectively three-
quarters of the family’s support, all of her own plus half of his.

The Court said that the gender line was invalid. Now, if at that
point the Court had said, “And until the legislature convenes again,
there shall be no housing allowance, no medical benefits for any-
body,” that would have been far more destructive of the legislative
will than letting in the women members who had been left out.
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The same is true in Stephen Wiesenfeld’s case. The benefit he
sought was labeled a mother’s benefit. He never would——

Senator DECONCINI. So you draw the line as to how far the Court
goes beyond just deciding the issue as to the particular individual
or the class that is before you and whether or not they extend
themselves, as you just pointed out. Is it your position that that
would have been going too far?

Judge GINSBURG. No. My position is one should be honest about
what the Court has to do in that situation. And either way, the
Court can be said to be legislating. If the Court strikes down what
the legislature has ordered, it is legislating by removing benefits
Congress clearly wanted there to be.

If the result in the Wiesenfeld (1975) case had been to strike
down the mother’s benefit until Congress acted, that is the last
thing I think the sensible person woulﬁrsay Congress wanted to do.

In the cases to which I referred, the Court has to make a deci-
sion. Its remedy was essentially legislative. The legislature has a
next session and can change it. The legislature can say we don't
want any parent to have benefits, we want every parent to have
benefits, or we want to do something in between, for example, have
an income test. But a court, on the spot, of necessity, must serve
as a surrogate legislature. Courts can’t say, we don’t want to decide
this case, we are going to leave it and do something else.

Senator DECONCINI. Thank you, Judge. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you very much, Senator DeConcini. And
thank you, Judge, for answering Senator DeConcini’s question. 1
now understand much better.

Senator Grassley is next.

Senator GRASSLEY. From Iowa. [Laughter.]

The CHAIRMAN. I understand that part. I just wasn't sure wheth-
er Senator Simpson finished yesterday. But Senator Grassley from
Iowa and the Judiciary Committee.

4 Senator GRASSLEY. The State where you campaigned for Presi-
ent.

The CHAIRMAN. I might add the obvious: very unsuccessfully.

Senator GRASSLEY. Well, good morning again, Judge Ginsburg.

Judge GINSBURG. Good morning, Senator.

Senator GRASSLEY. I would like to continue some of the discus-
sion of judicial philosophy with you this morning, with particular
emphasis, a little later on, on things that interest me about the
speech or debate clause in Congress and the application of laws of
general applicability to the Congress, laws that we have exempted
ourselves from.

But before I ask my first question, I would like to make one ob-
servation from some of your statements yesterday. You spoke very
eloguently about the obstacles that you encountered as a woman
and particularly as a Jewish woman. You faced many hurdles in
Your very distinguished career, and you mentioned them very clear-
y.

These barriers that you were speaking about yesterday remind
me of the compelling stories that Justice Clarence Thomas told us
almost 2 years ago about facing segredgation in the South, about
drinking from a water fountain reserved only for blacks.
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I think that it is very useful for us, and the country as a whole,
to know how discrimination has influenced your life. There are
similarities in life experiences but, of course, in the final analysis
they may not influence you and Justice Thomas in quite the same
way. Just an observation I wanted to make from yesterday.

In the article that you wrote for the Rutgers Law Review—and
I believe it was based on a speech that you gave—you expressed
a view that the courts are not the solvers of afl society’s problems.
Your view seems very consistent with the belief held by Justice
John Marshall Harlan that the courts cannot solve all the ills of
our society. He expressed that very eloquently in the 1964 reappor-
tionment case.

There Justice Harlan wrote, “The Constitution is not a panacea
for every blot upon the public body, nor should this Court, ordained
as a judicial body, be thought of as a haven for reform movements.”

Judges after all, are not elected, nor are they accountable to the
peodple. Would you agree that judges need to exercise self-restraint
and not endeavor to reform society? Isn’t that a task better left to
the political branches?

Yesterday you made reference to Fifth Circuit Judge Irving Gold-
berg, who said that “Judicial fire fighters must respond to all
cases.” Those are his words. However, in responding, judges some-
times get carried away, it seems, by not only putting out the fire,
but also trying to rebuild the whole house.

So my question, as well as those that I have generally stated
here, is: Shouldn’t some of the fires and all of the rebuilding be left
to the Congress?

Judge GINSBURG. Judge Irving Goldberg, when he made that
comment, was talking about cases of a judiciary nature. The courts
hear only such controversies as the Constitution and the laws pro-
vide that courts shall hear. Courts may not hear cases for which
the Constitution does not provide, for which legislation does not
provide. But when the laws do provide for controversies of a judici-
ary nature, the judges must decide them. They have no choice.

That is what I sought to convey. Justice Harlan would agree. He
is one of my heroes as a great Justice because he always told us
his reasoning—he never hid it; it was always spelled out with great
clarity. But he might have been accused of legislating because he
is responsible for paving the way for the cases I mentioned earlier,
in which the Court chose extension rather than invalidation to cure
a constitutional infirmity in a law. It was Harlan’s concurring opin-
ion. in a case called Welsh v. United States (1970) that prompted
me to be bold enough to say to the Court, we are asking you to ex-
tend not invalidate this law. I don’t know that anyone has ever
called Harlan an activist for that, but this is the case I have in
mind. I will try to state it as briefly as I can.

Welsh was a case of a conscientious objector who was denied CO
status. His conscientious objection to military service was based on
a deeply held philosophical belief, but it wasnt tied to a religion.
And tge Congress, some thought, had pretty clearly limited CO sta-
tus to people whose religion dictated the position they were taking.

Some of the Justices read the language of Congress, which
seemed to say the nontheistic observer isn't covered, nonetheless to
be broad or vague enough to cover Mr. Welsh. Justice Harlan said
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I can’t do that. Congress was clear in saying this objection is avail-
able only to one who has a deeply held religious belief. That means
Congress has left out this man, a nontheistic conscientious objector.
That means [ must grapple with the constitutional guestion, Is it
a violation of the first amendment to exempt from military service
only theistic objectors—to limit the exemption to one whose chjec-
tion is tied to a belief in a Supreme Being? Harlan answered that
question, Yes. He than said, having read the law as Congress wrote
it, and having decided that that law is unconstitutional, I reach the
next step. Should that be to say there is no more CO exemption
until the legislature meets?

No, Harlan reasoned. Instead, I must legislate a bit. I must in-
clude Mr. Welsh in the category of people who qualify for conscien-
tious objector status, because Congress wanted there to be such an
exemption. In Justice Harlan’s judgment, Congress would have
chosen to include Mr. Welsh in the catalog of exempt people, rather
thallll to do away with the category CO, conscientious objectors, alto-
gether.

Senator GRASSLEY. But you can agree, though, that sometimes
the courts get carried away with rewriting the law, and isn't it still
better to let Congress act? You have noted that in your Rutgers ar-
ticle, I believe. Am I misinterpreting——

Judge GINSBURG. Congress makes the policy, it writes the laws,
Judges believe, as everyone else does, that that is what legislators
do in a democracy.

Senator GRASSLEY. I suppose even judges get tired with the way
that it sometimes takes political branches so long to act. It takes
a long time, and we in this Congress certainly do not operate and
legislate with lightning speed.

I think your Rutgers article expressed an understanding of this.
You just stated it. You were talking specifically there about civil
rights, and you advocated pressing in the legislatures and the bu-
reaucracy and in the arena of public education. You noted that this
effort would “require more patience, planning, and persistence than
campaigns aimed at sweeping victories in the court, but success
may be more secure.”

Is this because the courts are conservative and you see them as
inhospitable to reform? Or is it because policy made by the legisla-
tures is often more widely supported within society and, therefore,
more accepted and probably even more enduring?

Judge GINSBURG. Senator Grassley, for a host of reasons. One, is
courts are not equipped to get the kind of information that legisla-
tors can get. You are addressing a problem, for example, what kind
of legislation you should have to prevent air pollution. You have
tremendous resources you can use to investigate, to find out about
the problems you are confronting. Legislatures can engage in the
kind of fact-finding that courts are not set up to do.

Of course, the fundamental policy decisions are entrusted to the
legislative branch. The Court hears a controversy, one of a judici-
ary nature, generally between two parties.

Senator GRASSLEY. Obviously, the Constitution requires us to
write the law, but is it your feeling that the people are more apt
to accept it than if a court would make that decision?
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Judge GINSBURG. People elect Members of Congress to make
laws for them, and if people don’t like those laws, they can vote out
the people who made them.

Senator GRASSLEY. 1 believe that you have been very clear in es-
tablishing Congress as the fundamental law-making branch and
that you don’t want the courts to be assuming that role.

I would like to contrast the view I think you express with an ad-
mittedly older law review article that you wrote, one based more
on your experience as an advocate of gender equality. It comes
from the 1979 Cleveland State Law Review article on repairing un-
constitutional legislation. There you said the Court would have to
‘l‘serve as a short-term surrogate for the legislature in rewriting
aws.”

I have some concern with such a viewpoint. Sometimes it can get
into dangerous territory. Senator Thurmond yesterday pointed out
some of that danger, like in Missouri v. Jenkins, when the Court
ordered a tax increase. Can you tell me what you will do in the face
of a statute you find inconsistent with the Constitution? Will you
be more inclined—and I think the key words here are “more in-
clined”—to rewrite the law, or simply to strike it down and let the
legislature do the rewriting?

Judge GINSBURG. The line of cases I examined in that Cleveland
State Law Review article are the ones I have been talking about.
Frontiero (1973), would Congress have wanted at that moment for
the Court to remove housing allowances and medical and dental
benefits for all dependents of servicemen? In the Wiesenfeld (1975)
case, would Congress have wanted the courts to say there shall be
no mothers’ benefits until the legislature meets again?

In the latest case in that line, Califano v. Westcott (1979), Con-
gress passed a law that originally was an unemployed parent law—
one parent that once had an attachment to the work force, but was
out of work for a prolonged period. There was an unemployment
benefit for such a person. It was discovered that in many cases the
person signing up as the unemployed parent was the mother, not
the father.

Congress, apparently surprised, changed that law from an unem-

ployed parent benefit to an unemployed father benefit. That law
was challenged by a few unemployed mothers whose husbands had
Jlost their attachment to the work force so long ago that they didn't
"qualify, but the mothers did. The plaintiffs in that case were effec-
tively asking the Court, until the legislature meets again, to
change the benefit back to one for an unemployed parent, rather
thar: an unemployed father.

, And the Supreme Court, in 1979, faced up to what Justice Har-
lan had said much earlier in Welsh v. United States (1970). It said
yes, we have a choice to make. Either way, whether we extend or
‘we invalidate, we are temporarily legislating. The question for us
is this: If Congress knew the line it drew was unconstitutional,
would Congress want us to take away the benefit totally, or would
Congress want us to extend it to the small class that had been left
out. The Justices were trying to divine congressional intent. And
the opinions in that case plainly show that members of the Court
agree there is a choice. In the particular instance, the Westcott
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case, the Court divided on whether extension or invalidation was
the proper remedy.

But Harlan’s point was accepted by the entire Court. In Califano
v. Westcott (1979), on the question of the existence of a choice, all
of the Justices, in 1979, agreed. They said yes, we must choose; at
this moment we are the surrogate legislature. I didn’t mean to
carry my point any further than that kind of case, one in which
Congress legislates a benefit for a large class, the benefit is con-
stitutionally infirm, because it leaves out a group of people simi-
larly situated. What, then, is the remedy? I endeavo in that
Cleveland article to talk about that discrete category of cases.

Senator GRASSLEY. You might consider that if the courts act too
broadly, that legislatures might not fulfill their responsibilities.
With the answer you just gave me, then, I think you are inclined
to tell me that you are very willing to strike down a law and not
very willing to rewrite it, if it is in conflict with the Constitution.

Judge GINSBURG. [ think all of the judges in those cases, in all
of the courts, agreed that the one thing we couldn’t do is rewrite
the law in detail. Legislators might come up with something in be-
tween, or redo the law entirely. But a court in such cases has just
the stark choice between extension or invalidation. Courts can’t
craft something finer as the legislature might do when it looks at
the matter again.

Senator GRASSLEY. I would like to move on to the subject of
speech and debate. Your circuit, of course, hears many cases invok-
ing the Constitution’s speech or debate clause, which provides, as
you know, that no Member of Congress can be questioned in any
other place for any speech or debate in either House. The clause,
of course, has long been a popular basis for Congress and individ-
ilal members to avoid liability under a variety of criminal and civil
aws.

I have often debated with my colleagues the clause when I pro-
posed amendments to apply employment laws to the Senate. Oppo-
nents of such coverage hide behind the speech or debate ¢lause or
claim that sexual harassment or racial discrimination in a congres-
sional office is completely immunized. Congressional employees,
unlike private sector workers, or even people employed by the Fed-
eral bureaucracy, have, for instance, no statutory right to unionize
or earn a minimum wage or overtime pay.

Because of my interest in this provision of article I, I was, of
course, delighted to read your opinions narrowly construing the
clause. I was particularly impressed with your opinion in Waiker
v. Jones. In that case, you rejected, as I read it, the House's argu-
ment that the clause immunized the House Services Subcommittee
from a sex discrimination action. As you remember, that was the
case where the subcommittee chairman declared that a House res-
taurant director'’s $45,000 a year salary was “ridiculous for a
woman.” Those are his words.

Am [ correct in concluding, based on your opinions, that you see
no speech or debate clause problem with the application of civil
rights or labor laws to the administrative aspects, as opposed to
the legislative aspects of Congress’ work and its employees?

Judge GINSBURG. Senator Grassley, I think I will stay with Ella
Walker's case, because the question you ask conceivably could come
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up in a live case. I am delighted that you think well of our decision.
I can tell you some people in the House of Representatives didn’t.
As you know, they regarded the speech or debate clause as sacred,
and they said, well, of course our restaurant has a connection to
legislating. How can you legislate if you are not well-fed?

In Ella Walker’s case, we said we don’t have to deal with any-
thing other than auxiliary services. In contrast, concerning mem-
bers of a representative’s staff working on legislation, one could
make an argument for connection to the job of legislating that one
could not make regarding auxiliary services, We thought we could
draw a clear line between legislating and going to the gym, having
a meal, going to a parking lot. I don’t know if there are any attend-
ants in the restrooms. But those areas we said were beyond the
zone of legislating covered by the s h or debate clause.

I think you know of the case of Davis v. Passman (1979). That
case shows why I don’t want to talk about administrative staff.
That case involved a Member of Congress, a Representative who
wrote a letter to a woman who had been his legislative assistant
on a temporary basis. The letter praised the temporary assistant,
but then said, you're so sweet and lovely and this job is so hard,
it’s really a job for a man. Davis charged Congressman Passman
with sex discrimination, in violation of the equal protection compo-
nent of the fifth amendment. One of Passman’s defenses was the
speech or debate clause.

The Supreme Court, in deciding that the plaintiff in that case
had stated a claim, left open the speech or debate question, because
it hadn’t been decided by the court below. When the case went back
for a decision on speech or debate immunity for Passman’s action,
the case was settled. So that question was never decided by the
Fifth Circuit or by the Supreme Court. That is why I would like
to stay with my auxiliary service case, Ella Walker’s case, and not
go beyond that.

I do think, and have expressed this in writing, that when Con-
gress enacts a measure like title VII, it should set a good example
by saying we are not simply going to ask the private sector to end
discrimination, we are going to do it ourselves, we are going to hold
ourselves to the same standards we expect of the public.

Senator GRASSLEY. Let’s follow on with what you just said there,
because I think the speech or debate clause necessarily leads us to
the issue of the doctrine of separation of powers.

As I debate congressional coverage, I am repeatedly told by my
colleagues that the separation of powers precludes some Federal
agencies from investigating claims against a Member of Congress.
The argument tends to be that it would be unconstitutional for an
executive department, it would be an unconstitutional infringe-
ment, I suppose, on legislative power to have, for instance, an
OSHA investigator check out this hearing room, to see whether or
not there were any safety violations here, or to have the Civil
Rights Division or EEQC pursue remedies for discrimination
against congressional employees in a Federal trial court.

First of all, do you see any separation of power problems with an
agency that has expertise in an area insuring that Congress com-
plies with laws?
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Judge GINSBURG. Again, Senator Grassley, I think I must avoid

expressing anything concerning——

nator GRASSLEY. | can appreciate that. Let me just ask you if
you could generally discuss how you might determine a separation
of powers boundaries in the Constitution in such a case?

Judge GINSBURG. May I offer an example from real life, some-
thjl:ag that happened to me. It explains why I am sensitive on this
subject.

TJhere was a case before my court, titled Murray v. Buchanan
(1983). It was a challenge not to the offices of the chaplains in the
House and Senate. The case, in some accounts, has been inac-
curately portrayed. There was no challenge to opening the sessions
of the Senate and the House with prayer. There was never an
challenge to having a chaplain. But there was in that case a chal-
lenge to using taxpayer money to fund the offices of the chaplains.

The people who grought that suit were not very popular people—
Murray was the name, the son of Madeline O'Hare Murray was the
lead plaintiff. The only question before my court was whether the
plaintiffs had standing to raise their objection in court, or whether
it constituted a political question.

The standing question seemed to me governed by a case clearly
on point, Flast v. Cohen (1968). We asked the lawyers in the argu-
ment of that case—because there seemed to be a straight-forward
legal question with no fact record to develop—if we should hold
that there is standing, that the case is justiciable, can we get sup-
plemental briefs and proceed to decide the merits? Both parties
said, no, if you are going to hold that the case is justiciable, send
it back to tﬁe district court because there are historical materials
we would like to place in the record. So we were told by the parties
that they did not want the court of appeals, at that stage, to decide
the merits of the case.

A panel on which I served—a divided panel, it was 2 to 1—held
that the plaintiffs had standing to bring the case. There was a
strong reaction. The House of Representatives adopted a resolution
saying that the court had acted improperly, had encroached on the
legislature’s domain, had meddled in a matter covered by the
House Rules. There was no nay vote in the House. Representative
Conyers abstained; otherwise, the House was unanimous, That res-
olution was indeed a telling legislative reaction to a decision per-
ceived as an improper judicial incursion on legislative turf.

My court, the full court, vacated the three-judge panel decision,
so it does not appear in the Federal Reporter. It was in the ad-
vance sheet, but the decision was vacated before the opinions could
be put in the bound volume. You have the opinions before you,
however, in the collection of my decisions.

I recount that episode to indicate how sensitive these questions
are, how——

Senator GRASSLEY. Well, there wouldn’t be any question about
separation of powers protecting Members of Congress from applica-
bility of criminal laws. What principled distinction can there be
made with having employment laws or civil rights laws applied to
Congress?

Judge GINSBURG. You might ask the counsel to the Senate, who
argued very effectively in a number of speech or debate clause
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cases before us, for a brief on that subject. That office would be
best qualified to address the issue for a Senate audience.

Senator GRASSLEY. Well, I believe before long you will be ad-
dressing it sometime. Obviously that would keep you from respond-
ing toa s(geciﬁc question, but——

udge GINSBURG. If and when the question is presented, I would
have the benefit of briefs on both sides. That is the difficulty that
I confront in this milieu. I am accustomed-—as a judge, it is the
only way I can operate—to considering cases on a full record, with
briefs and often oral arguments. ] am not accustomed to making
general statements apart from a concrete case for which I am fully
prepared, taking into account the arguments parties present on
both sides.

Senator GRASSLEY. Well, it seemed to me like you did address
the issue pretty thoroughly in your 1987 speech to the 92d Street
Y in New York. You noted Congress exempts itself—and you re-
ferred to this just a little while ago—from title VII of the Civil
Rights Act of 1964 and prohibition of race and sex discrimination.
You said, drawing on John Locke and Madison’s Federalist 10 that
“One might plausibly contend that Congress violates the spirit if
not the letter of the constitutional doctrine of separation of powers
when it exonerates itself from the imposition of the laws it obliges
people outside the legislature to obey.”
f:iybe you are even afraid to elaborate on those remarks.

Ju $e GINSBURG. I did say “spirit,” but there is a much simpler
way c:lo1 stating the point. It is that one should practice what one
preaches,

Senator GRASSLEY. I am sorry. Would you repeat that?

Judge GINSBURG. I used the words “violates the spirit if not the
letter.” But there is a much simpler way, without referring to
Locke, to express that idea: One should practice what one preaches
with respect to equal employment.

Senator GRASSLEY. It seemed to me like something that you
would be very concerned about on E\)rour present court or even on
the Surreme Court, that the applicability of these laws to Congress
is surely a check on legislative tyranny, and you have got to ke con-
cerned about legislative tyranny.

Judge GINSBURG. Yes.

Senator GRASSLEY. I think my time is up.

Senator KENNEDY [presiding]. Thank You, Senator.

I want to acknowledge Senator Grassley’s leadership in this area
of public policy, on the applicability of statutes to the Congress. He
has been interested in it for a long period of time, Quite frankly,
I think we have made impressive progress in the Civil Rights Act
of this last year and some of the recent statutes, but it is obviously
an issue which we are grappling with. And I think your comments
in the Walker case give at least some indication about your own
views on this issue, one that I think is of enormous importance, ob-
vicnilaly to the institution and I think to the American public gen-
erally.

Senator Leahy.

Senator LEAHY. Thank you, Mr. Chairman.

Judge actually I want, a little later on, to %et back to Murray v.
Buchanan. I think that you were critical of Judge MacKinnon's
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concurrence in the sense that he is citing the political question doc-
trine as a way out. And I will go into that a little bit further,

I must say, though, sometimes when I approach these nomina-
tion hearings, the only enthusiasm that I can get up is because I
wasn’t able to find something more interesting like a root canal to
go through. You have been entirely different. As I said last night
at the close, I have enjoyed this very much because of your obvious
love of the law and what I discern to be a very real interest in hav-
ing the law do what it is supposed to do to protect the rights of
individuals.

There was some discussion yesterday of Lemon, and I have with
past nominees gone into that question at some length. A lot of it
was covered yesterday, but I just want to make sure I fully under-
stand your answers.

First off, do you feel the Supreme Court today has a clear test
for deciding establishment clause cases?

Judge GINSBURG. The Lemon v. Kurtzman (1971) test remains
the test that the Court has.

Senator LEAHY. Is that their test today, in your estimation?

Judge GINSBURG. They have no other that the Court has ever an-
nounced. The test has been criticized by some of the Justices. Sen-
ator Metzenbaum read yesterday from a dissent with rather strong
criticism. But the Supreme Court has not supplanted that test.

Senator LEAHY. Well, let’s go back to yesterday because you had
said that before a judge or Justice tears down a——

Judge GINSBURG. Yes.

Senator LEAHY. Or “deconstructs,” I believe was your expression,
deconstructs an established test, he or she should ask, Well, what
is the alternative?

Judge GINSBURG. Right.

Senator LEAHY. Today, what do you think the appropriate test
for establishment clause cases should be?

Judge GINSBURG. Senator, I don’t have a satisfactory alternative,
This is a very difficult area. I can say only that I am open to argu-
ments, to ideas, but at this moment, as I said yesterday, I have no
solution to offer. I do know that it is easy to criticize. It is not so
easy to offer an alternative.

Senator LEAHY. Have you given thought to the alternative? Be-
cause you know you are going to be faced with these questions.

Judge GINSBURG. Yes. I haven’t had much establishment clause
business——

Senator LEAHY. You are going to.

Judge GINSBURG [continuing]l. Apart from the standing issues
which came up in two cases, Murray v. Buchanan (1983) and Kurtz
v. Baker (1987),

The only case that I have had that touched at all on the estab-
lishment clause was the marijuana sacrament case, the Oisen
(1989) case, where—

Senator LEAHY. This is the Ethiopian——

Judge GINSBURG. Right, the Zion Coptic Church case. So you are
right that I will have to think in a harder, more focused way, as
I always do when I have a case to decide.

Senator LEAHY. Well, I certainly don’t want you to have to lay
out a test here in the abstract which might determine what your
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vote or your test would be in a case you have yet to see that may
well come before the Supreme Court. But because there has been
so much dispute over Lemon and other cases that seem to branch
off or go at it since then, you know and I know that this is an issue
that will be before the Supreme Court, if not next year, then the
year after.

But I would like to get some idea of your feelings, and let me ap-
proach it this way: Under the first amendment’s freedom of religion
guarantee, people expect that if they send their children to public
school, for example, that the establishment clause is going to pro-
hibit the school from forcing religion on them. At the same time,
they know they also have tﬁe free exercise clause, and we have a
right to practice our religion, to have nonpublic religious schools.
I think in my own experience my children have been both to pri-
vate religious schools and to public schools, and there is no ques-
tion in my mind that there are real differences in what is allowed
or not allowed in the two.

Do you see a tension between the establishment and the free ex-
ercise clause?

Judge GINSBURG. There are cases that raise a tension. I am not
prepared here to discuss those cases specifically, but you mentioned
public schools, on the one hand, and private schools—that may be
religious schools—on the other. Some crossovers do not create in-
tractable problems, as the Supreme Court indicated fairly recently.
For example, suppose a school facility is available after hours. Can
the school board say we are not going to allow a religious group to
use the facilities, because we don’t want the State to be acknowl-
edging religion in any way? The Supreme Court said if the facility
is open on a first-come, first-served basis to anyone, the school’s au-
thorities can't exclude a group on the ground of religion. That posi-
tion does not involve the State in establishing religion. Instead, it
allows room for people freely to exercise their religion, as long as
they are not being treated differently from any other grol‘ls

Senator LEAHY. Does that mean that the free exercise clause and
thﬁ egtablishment clause are equal, or is one subordinate to the
other?

Judge GINSBURG. I prefer not to address a question like that;
again, grand principles have to be applied in concrete cases. My job
involves reasoning from the specific case and not——

Senator LEAHY. Let me ask you this: Do you have a view wheth-
er the Supreme Court today has put one in a subordinate position
to the other?

Judge GINSBURG. The two clauses are on the same line in the
Constitution. I don’t see that it is a question of subordinating one
to the other. Both must be given effect. They are both——

Serllator LeEany. But there are instances where both cannot be
upheld.

Judge GINSBURG. Senator, I would prefer to await a particular
case and——

Senator LEAHY. I understand. Just trying, Judge. Just trying.

Let me move on a little bit, then, to free exercise. Let’s take the
Leahy case. Leahy v. District of Columbia, that is. In Leahy v. Dis-
trict, does your ruling mean that you are not going to let the first
amendment right of the free exercise of religion be trampled on or
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compromised just because there is legislation intended for public
safety? Or what did you intend?

Judge GINSBURG. Leahy (1987), so it won’t be a mystery to——

Senator LEAHY. It is a different Leahy. We ought to put that
down. No relation to this Leahy.

Judge GINSBURG. And perhaps I should explain what that case
involved.

Leahy applied for a driver’s license in the District of Columbia.
As District driver's licenseholders know, the license number here
coincides with—it is the same as—one’s Social Security number.
Leahy’s religious belief involved a rejection of identification with a
Social Security number. If he were to use that number to identify
himself, he would very substantially reduce his chances for an
after-life. That was his religious belief.

The District said this is our system. Every driver must have a
driver’s license, and these are our numbers. But something else
came out in that case. Because this city has many people who don’t
have Social Security numbers, diplomats, it did have another sys-
tem of numbers it used for embassies. And Leahy’s religious belief
could have been accommodated by the city; at least we sent it back
to determine why the city could not respect his religious belief—
we said that in the interest of free exercise there had to be a com-
pelling reason to require Leahy to choose between his faith and his
driver’s license.

Senator LEAHY. In fact, if I could quote from it, you said, that
requiring a Social Security number was not “the least restrictive
means of achieving the vital public safety objective at stake.” I in-
terpret that as saying you would hold public safety legislation to
a igﬂict standard of review if first amendment freedoms are impli-
cated.

Am | reading your opinion correctly?

Judge GINSBURG. Yes, you are reading my opinion correctly. I
was applying the test then effective, looking closely at such a re-
striction and requiring the State to come up with a compelling jus-
tification for not making an accommodation. The decision suggested
in a footnote that perhaps there could be no compelling justification
given this alternate system of license numbers the city had. But we
remanded the case on that point. We said it wasn’t enough to say
every driver must have a driver’s license and so either you get one
that we provide or you don’t drive.

Senator LEAHY. Again, for anybody who tunes in late, so that ev-
erybody won't go off and try to check my bio to see who my rel-
atives are, the Leahy referred to here is no relative, and obviously
a different religion. [Laughter.]

Judge, let me follow a little bit from that, and I think these are
related. I would like to go to the Goldman v. Secretary of Defense
case, in which we had an officer who had served, I believe, 14 or
15 years with distinction. He was threatened with a court-martial
because he wore a yarmulke. You wanted to make the military ex-
plain why it was necessary to prohibit the wearing of the
yarmulke, and I recall reading in your decision basically that he
served with distinction all these years and nobody had questioned
it, and all of a sudden it became an issue. But the majority of the
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Jjudges on the District of Columbia Circuit and the Supreme Court
sided with the military.

You wrote that the military showed callous indifference to the of-
ficer’s orthodox Jewish religious faith by denying him the right to
wear a yarmulke.

How much accommodation should the military be required to
make to protect the freedom of religion in the first amendment?

Judge GINSBURG. Senator Leahy, may I say first that the major-
ity of the District of Columbia Circuit did not uphold that classi-
fication. What we did was vote to deny a rehearing en bane. The
Air Force regulation was upheld by a three-judge panel. As I recall,
the writing judge was a visiting judge, and two of my colleagues
voted with him to uphold the military uniform regulation.

Senator LEAHY. I am concerned with what your views were. You
had written that the military showed callous indifference to Gold-
man’s religious bheliefs. My basic question, though, without going
into that case, is how much accommodation shou%d the military be
required to do to make the freedom of religion guarantees of the
first amendment real guarantees, or how ﬁ:, you determine how
much accommedation?

Judge GINSBURG. There was a divided decision in the Supreme
Court upholding my court’s decision that a uniform regulation has
to be applied uniformly. That was the decision of the majority of
the Supreme Court.

Our Constitution is the Constitution for all of us. It is the most
fundamental law for this body and for all of the people. The end
of Capt. Simcha Goldman’s case was that this gody, Congress,
passed a law that said the Air Force can accommodate to the
yarmulke. By that action, this body was implementing the free ex-
ercise clause in an entirely proper way, in my judgment.

Senator LEaHY. Let me ask you this in a very general way:
Whether it is the military or public safety departments, is it not
a fact that they have to make accommodations to free speech?
There may be special circumstances, because of the nature of the
military or the nature of public safety, but at least they must start
out assuming there has to be accommodation to the right of free
speech or the right of religion?

Judge GINSBURG. Yes, 1 think that is quite right. Our tradition
has been one of many religions, one of tolerance and mutual re-
spect.

Senator LEAHY. What about right of association?

Judge GINSBURG. In what context? We also have first amend-
ment protection for that, and the right to petition the Government
to redress our grievances.

Senator LEAHY. Simply serving in the military or in a public
safety organization does not remove your rights of association.

Judge GINSBURG. I think that is quite correct. It doesn’t mean
that you have the same rights of association in the military that
you would have in civilian life. There are undoubtedly restrictions,
if you are a member of the military, that control you, but your con-
stitutional rights don’t end. They are fitted to the setting in which
you are placed.

Senator LEAHY. Obviously, if we follow this to its logical conclu-
sion, we are going to get into what is going to be a major debate
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before the courts within the next vear, so I will stop at that point.
I would note for the record, for those who might, that they should
review your dissenting statement in Goldman and your citing of
Judge Starr’s dissenting opinion.

To go back to your discussion with Senator Grassley and Senator
Metzenbaum yesterday, you talked of the case of the professor who
challenged the House and Senate on who was allowed to give pray-
ers. You pretty well knew his first amendment claim would be de-
nied, because of a prior Supreme Court case, but you wanted him
at least to be heard. I believe the court of appeals dismissed his
case, without hearing his constitutional arguments. Why did you
think it was important for him to have that day in court?

Judge GINSBURG. I don’t think it is a political judgment. I don't
view the issue in terms whether I think it’s important. Anyone who
comes to court with a justiciable controversy has access to the
court.

Senator LEAHY. Politically sensitive or otherwise?

Judge GINSBURG. Yes, judges in the first instance are not sup-
posed to have any choice in that matter. If the case is of a judiciary
nature, it is the judiciary’s obligation to hear it, and it seemed to
me that the professor qualified under the precedent that governed.

Senator LEAHY. Do you think the political question doctrine
should not be used? Should the question be whether a person has
a right to be heard?

Judge GINSBURG. I think the political question doctrine is much
misunderstood. There are so many cases where what the Court is
saying is, essentially, we look at this issue and it has been commit-
ted, textually committed, to another branch of the Government.
You don’t have to label that a political question. The Court has to
examine the question to determine if the Constitution has given it
over to another branch.

What I said in my discussions and debates with my colleague
Judge MacKinnon on this subject is, you are really taking a merits-
first approach to these questions. You are deciding on the merits
that the Government is right, and then you are saying that it’s a
political question or there is no standing. But really, you have
taken more than a peek at the merits. You have resolved the mer-
its against the plaintiff and then justified the result as a door-clos-
ing decision.

Senator LEAHY, If it is any consolation to you, | amn one member
of the more political branch of the Government who agrees with
you on that. I think you are right and I think the Court should not
shy away from those issues.

Do you think there is a core political speech that is entitled to
greater constitutional protection than other forms of speech?

Judge GINSBURG. That there is some kind of speech that is more
protected than other kinds, I think there is no question about that.
One kind of speech that is entirely outside the first amendment
under current doctrine is obscenity. Commercial speech doesn’t get
quite the same protection as core political speech, Various expres-
sionshfal] somewhere in between, like indecent, but not obscene
speech.
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So if you are asking me the question, is there only one kind of
speech and is all speech protected to the same extent, I think the
case law is clear that, no, that isn't the case.

Senator LEAHY. Senator Simpson and you touched a little bit on
this yesterday, exploring whetﬁer (Government can require recipi-
ents of Federal funds to express only those views that the Govern-
ment finds acceptable.

In an FEC case last year, you said that: “Decisionmakers in all
three branches of Government should be alert to this reality: Tax-
ing and spending decisions—even those that might appear to offer
the individual a choice or to leave her no worse off than she would
have been absent Government involvement—can seriously interfere
with the exercise of constitutional freedoms.”

Let’s take a few examples. Could the Government, for example,
to further a policy in favor of promoting democratic participation,
give out subsidies only to, say, Republican voters or only to Demo-
cratic voters?

Judge GINSBURG. Senator, I am so glad that you brought that up,
because that issue came up yesterday at a point when I was, to be
frank, very tired. I gave a glib answer that I should have qualified,
an answer inconsistent with what I said in the DKT (1989) case.
I said yesterday that the Government can buy Shakespeare and not
modern theater. That answer still stands, but what the Govern-
ment cannot do is buy Republican speech and not Democratic
speech, buy white speec ancP not black speech, and that——

Senator LEAHY. Let’s take it a little bit further, then. I thought
you might want to elaborate on it a little bit, and that is why I
thought I would ask the question today. Could the Government, to
further a policy in favor of protecting the public from sexually ex-
plicit material, for example, prohibit libraries that receive public
funds from making Alice Walker’s “The Color Purple,” or J.D. Sal-
inger’s “Catcher in the Rye” available to patrons, but allow some-
thing else?

Judge GINSBURG. I must aveid giving an advisory opinion on any
specific scenario, because, as clear as it may seem to you, that sce-
naric might come before me. Some of these matters are in a state
of flux now, for example, what falls within this category of indecent
speech, to what extent can it be regulated. I can state quite com-
fortably what is, to the extent that I comprehended what the cur-
rent law is, but 1 must avoid responding to hypothetical, because
they may prove not to be so hypothetical.

Senator LEAHY. Let’s go into that a little bit. Hypothetically,
could you give funds to a college and say, because we want to
maintain the family, we don’t want you to put anything in your so-
ciology course about divorce or illegitimacy, and so on and so forth?
We could pick up a dozen kinds of exam;fl{as that have great sound-
ing names from whatever funding body is using taxpayers’ money.
Or could the Government, to protect the integrity of a new com-

uter highway or the Internet, say, well, you can use the network,
Eut you can’t put this type of political speech on it. Those are tough
questions and I can see them coming before the Court.

But what general standard do you feel today, at least, the Gov-
ernment should apply to Government restrictions on speech tied to
Federal funding? Is there a standard today?
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Judge GINSBURG. We know that the most dangerous thing the
Government can do is to try to censor speech on the basis of the
viewpoint that is being expressed. We are uncomfortable with con-
tent regulation, generally, but particularly uncomfortable with at-
tempts to certain statements of particular point of view.

I might mention the military base case, the Spock (1976} case:
The Court said it was all right for the military to say no political
speech on the base. But suppose the question had been, we will
aﬁiw Republican and Democratic Party speech, but not Labor
Party speech.

Now, that would have been a very troublesome thing for Govern-
ment to be doing. It is one thing to ban the category, even though
it is content-based regulation—no political speech. lgut: if the Gov-
ernment were to say that we regard this speech as safe and that
speech is unsafe, it would run up against the motivating force for
tﬁe first amendment. Shortly r the Revolutionary War, there
was a political cartoon that showed a Tory being carted off, and the
caption read: “Liberty of speech for those who speak the speech of
Liberty.” That is what we have to be on our guard against. The
message of the first amendment is tolerance of speech, not the
speech we agree with, but the speech we hate.

Senator LEAHY. Some could say that is the underpinning of our
whole democracy, to allow that kind of diversity, and no other
country protects it as we do.

Senator Metzenbaum had asked you whether the right to choose
is a fundamental right. Is there a constitutional right to privacy?

Judge GINSBURG. There is a constitutional right to privacy com-
posed of at least two distinguishable parts. One is the privacy ex-
pressed most vividly in the fourth amendment: The Government
shall not break into my home or my office without a warrant, based
on probable cause; the Government shall leave me alone,

The other is the notion of personal autonomy. The Government
shall not make my decisions for me. I shall make, as an individual,
uncontrolled by my Government, basic decisions that affect my
life’s course. Yes, I think that what has been placed under the label
privacy is a constitutional right that has those two elements, the
right to be let alone and the right to make basic decisions about
one’s life’s course,

Senator LEAHY. And absent a very compelling reason, the Gov-
ernment cannot interfere with that right?

Judge GINSBURG. Yes.

Senator LEAHY. I realize we are painting in broad strokes here,
but am I correctly reflecting your answer?

Judge GINSBURG. The Government must have a good reason, if
it is going to intrude on one’s privacy or autonomy. The fourth
amendment expresses it well with respect to the privacy of one’s
home. The Government should respect the autonomy of the individ-
ual, unless there is reason tied to the community’s health or safety.
We live in communities and I must respect the health and well-
being of others. So if I am not going to accord that respect on my
own, the Government appropriately requires me to recognize that
I live in a community with others and can’t push my own decision-
mtﬁking to the point where it would intrude on the autonomy of
others.
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Senator LEAHY. Judge, my time is up on this round, but I appre-
ciate your answers, and I understand in some of them why you do
not want to go further. I hope you understand, however, my rea-
sons in asking them.

Judge GINSBURG. I do, Senator, and I thank you.

Senator LEAHY. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator.

Judge, I apologize for being out of the room for part of the ques-
tioning. The new nominee for the FBI came by to meet me and to
see how quickly we could schedule a hearing, and it was suggested
by one o? my colleagues to whom I introduced the Director—as a
matter of fact, my colleague from Pennsylvania—that, when we fin-
ish with you on Friday, we just start with him and keep going right
through the weekend. But [ do apologize for having been absent for
about half an hour.

Let me suggest that in a moment we break until 10 after 12,
break for 15 minutes, and then we will come back, with your per-
mission, Judge, and Senator Specter will lead off the questioning,
and then I believe Senator Heflin will follow. That will take us to
about 1:15, at which time we will break for lunch until 2:30, and
come back at 2:30 and continue with Senators Brown, Simon,
Cohen, Kohl, Pressler, Feinstein, and Moseley-Braun, in a series of

Judge GINSBURG. With a break in between?

The CHAIRMAN. With a break in between, with a break every half
hour or sooner, if you conclude that that would be preferable. As
I said, we need to get up and stretch our legs. You are sitting there
the whole time, and we appreciate it.

We will reconvene at 10 minutes after 12, in 15 minutes.

[A short recess was taken.]

S The CHAIRMAN. Welcome back, Judge. The floor is yours, Senator
pecter,

Senator SPECTER. Thank you very much, Mr. Chairman.

Judge Ginsburg, I was very much impressed with your opening
statement yesterday when you talked about your background lead-
ing to your values. [ would like to take just a moment at the outset
to identify our commonality of background and values, because I
think we may or may not have some differences as to the appro-
priate role of the Court on enforcing those values.

When you talked about discrimination, coming from a family
background of one parent first generation and one the second gen-
eration, I understand that. Both of my parents were immigrants.
When you talk about not having enough money to go to college, 1
can understand that. Neither of my parents went to high school.

And when you comment about having been in Pennsylvania and
having seen the sign, “No Jews or dogs,” I reflected as a 17-year-
old graduating from high school in Kansas and the State university
not having any fraternities which admitted Jews, or graduatin
from law school and finding employment opportunities shut off.
The fact was that Jews were excluded. There weren’t any ref-
erences to dogs, however.

The concern about discrimination is one that I have always felt
keenly on the issue of employing women. Shortly after you had
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problems finding employment, I actively recruited women as assist-
ant district attorneys in Philadelphia, starting with my election in
1965, and at one time had as many as 17 women, mostly as assist-
ant district attorneys, and some as legal interns moving up to the
rank of assistant D.A.

We had a rather remarkable case in 1968 in which we had an
indeterminate sentence for women, a day to life, as opposed to a
determinate sentence for a man, say 5 to 10 for robbery. And it was
challenged on constitutional grounds, and I was the district attor-
ney of the county, and I refused to defend it. I said it was wrong,
confessed error and the State attorney general had to come in to
handle the case.

When Henry Wade, the district attorney of Dallas, was sued in
Roe v. Wade, 1 was sued by Ms. Ryan, Ryan v. District Attorney
Arlen Specter. And | entered a statement, among others, that given
all the serious crimes I had to prosecute, I wasn’t going to get in-
volved in the tough remedy of criminal sanctions on the abortion
issue.

When you talk about the role of the Court and judicial activism,
the concern that I have is that if the Court is with you, it is great;
but I think about the Dred Scoft Supreme Court, which perpet-
uated slavery, and the Plessy v. Ferguson Supreme Court, which
kept discrimination and segregation in effect for more than a half-
century. I think of the Supreme Court in the 1930’s, where the
strong conflict existed between the Court and Congress when legis-
lation was invalidated by a super-leﬁ'lslature Supreme Court on
substantive due process grounds. I think about some who today
challenge Marbury v. Madison, with the Supreme Court being the
ultimate decider of cases, some saying very seriously that the
President and the Congress have as much authority to interpret
the Constitution as the Court does, and some saying that there
ought not to be judicial review by the Federal courts unless you ad-
here to ori&'lina.l intent because there is no legitimacy.

Two of the Justices now sitting declined to answer questions on
what I consider a rockbed principle about whether the Congress
can take away the jurisdiction of the Supreme Court of the United
States to decide constitutional issues. That is one of those matters
for me on which there is no alternative answer, but two of the Jus-
tices have declined to respond when questions were asked of them.

When I read your writings—and I make a sharp distinction be-
tween your writings and your work on the court as I read your
opinions, but it is a concern I have, and not exclusively as to what
you would decide as a Justice but what you as an advocate would
argue to the Court to decide as being within the range of the
Court’s power.

I am only going to pick one, perhaps two, and get to a very short
question.

When you commented in the Washington Law Quarterly to this
effect: “A boldly dynamic interpretation, departing radically from
the original understanding, is required to tie to the 14th amend-
ment’s equal protection clause, a command that Government treat
men and women as individuals, equals in rights and responsibil-
ities and opportunities.” And then concluding, referring to the judi-
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cial anxiety, the “uneasiness judges feel in the gray zone between
interpretation and alteration of the Constitution.

And after that unduly lengthy introduction, the narrow question
I have for you is: Is it the role of the courts to upset decisions of
legislators based on the jurist's own ideas about enlightened policy
by bold, dynamic interpretation of the Constitution?

Judge GINSBURG. Senator Specter, may I first join in what the
chairman has said, what your colleagues have said. I am so pleased
that you showed the care and concern to be here and that you are
looking so well.

Senator SPECTER. Judge Ginsburg, you were an inspiration to
me, hastened my recovery. There was a real motivation.

The CHAIRMAN. Judge, there is no possibility we could hold a
major hearing and Senator Specter not Eg here.

udge GINSBURG. I could also say that I believe Marbury v.
Madison (1803) was rightly decided. I said already yesterday that
Dred Scott (1857) was wrong the day it was issued. There was no
justification for it.

Senator SPECTER. I am glad to hear you say that because one
nominee would not affirm Marbury v. Madison, and one nominee
in the discussion in my office said, when I started off talking about
Marbury v. Madison, “You know, Senator, that case wasn't very
well reasoned.” And I said, “No, I didn't know that.”

Judge GINSBURG. Then I would also like to say that I prize the
institution of judicial review for constitutionality. We have become
a model for the world in that respect, and that is one of the reasons
why I resist labels like “activism” and “restraint.” I think it is a
very precious institution that we have, and it should not be abused.

After World War 11, nations in other parts of the world that
never had judicial review for constitutionality as part of their tradi-
tion adopted models compatible with their own systems but in-
spired by what our Supreme Court has been in our society. That
role neegs to be guarded; it should be exercised with great care.

Now, the Washington University Law Quarterly article you men-
tioned was about the need for, or utility of an equal rights amend-
ment. Why do we need an equal rights amendment when so many
people have said the equal protection clause suffices? That was the
topic of that article, was it not?

Senator SPECTER. Judge Ginsburg, it went beyond that, and it
went to the point about having the Court extend what you cat-
egorized as a host of rights. It really was more in line with a state-
ment you made at the second circuit judicial conference in 1976,
where you put it this way: “The Supreme Court, by dynamic inter-
pretation o}) the equal ,protection principle, could have done every-
thing we asked today,” and then, as an advocate, you had articu-
lateg a number of rights which gou were looking for. So that I
think it was beyond ratification of ERA. It was in your role as an
advocate.

Judge GINSBURG. I don’t know if my article in the Washington
University Law Quarterly is here. I do recall the second circuit con-
ference, and I do know that was a conference focused on the need
for the utility of an equal rights amendment. I recall that that was
a debate with Gloria Steinem and myself on one side and two gen-
tlemen on the other side.
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The Washington University Law Quarterly article, which some-
body is going to try to get for me, was part of a series in the Wash-
ington University in St. Louis on the topic of equality. My specific
topic was gender discrimination. I think the title indicated that the
article dealt with the equal protection clause and the equal rights
amendment as safeguards of the fair and equal treatment of
women in our society.

Senator SPECTER. Judge Ginsburg, the title is “Sexual Equality
Under the Fourteenth and Equal Rights Amendments.”

Judge GINSBURG. Right. That is—

Senator SPECTER. The 14th amendment as well.

Judge GINSBURG. Right, yes. The article contrasted having an
Equal Rights Amendment as distinguished from the equal protec-
t{?n]clause as a guarantee of the equal citizenship of women before
the law.

Senator SPECTER. Let us give you a copy of the article. We have
an extra here.

Judge GINSBURG. Yes. This article is, as I said, an article in a
symposium on the quest for equality. There was one on race, one
on equal employment opportunity, one devoted to sexual equality
under the 14th amendment and t[":e Equal Rights Amendment.

That article, like the Second Circuit Judicial Conference talk, fo-
cused on two things: the equal protection clause as a guarantee of
the equal citizenship of women versus the Equal Rights Amend-
ment. That was the entire context of the article, and what I said
there was this: It is part of our history—a sad part of our history,
Senator Specter, but undeniably part of our history—that the 14th
amendment, that great amendment that changed so much in this
Nation, was not intended by its framers immediately to change the
status of women. And it is part of history that the leading feminists
of the day—Susan B. Anthony, Elizabeth Cady Stanton, Lucretia
Mott—campaigned against ratification of the 14th amendment be-
cause it alfowed a system to persist in the United States where
women couldn’t vote, they couldn’t hold office, if they married they
couldn’t hold property in their own name, they couldn’t contract for
themselves. That is what life was like for women in the middle of
the 19th century.

Times changed, and eventually, after nearly a century of strug-
gle, women achieved the vote. They became full citizens. And many
people thought that when women became full citizens, entitled to
the vote, they had achieved equality. The vote should have quali-
fied women as full and equal citizens with men, entitled to the
same equal protection before the laws.

The position was that, yes, it took bold and dynamic interpreta-
tion in view of what the framers of the 14th amendment intended.
The framers of the 14th amendment meant no change, they in-
tended no change at all in the status of women before the law. But
in 1920, when women achieved the vote, they became full citizens,
and you have to read the Constitution as a whole, changed, as
Thurgood Marshall said, over the years by amendment and by judi-
cial construction. So it was certainly a bold change from the middle
of the 19th century until the 1970’s when women’s equal citizen-
ship was recognized before the law.
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I remain an advocate of the Equal Rights Amendment for this
reason. I have a dau%hter and a granddaughter. I know what the
history was. I would like the legislators of this country and of all
the States to stand up and say we know what that history was in
the 19th century; we want to make a clarion announcement that
women and men are equal before the law, just as every modern
human rights document in the world does, at least since 1970. I
would like to see that statement made just that way in the U.S.
Constitution. But that women are equal citizens and have been
ever since the 19th amendment was passed, I think that is the
case. And that is what the Washington University Law Quarterly
article is about. That is what the second circuit debate was about.
And I do not think my statements should be applied out of context.
This was a precisely focused article about women’s entitlement to
equal citizenship before the law.

Senator SPECTER. Judge Ginsburg, I quite agree with you about
the equality principle as a matter of values and have been a spon-
sor of the Equal Rights Amendment for the time that I have been
in the Senate. But I refer to the bold interpretation or your lan-
guage on the alteration of the Constitution as raising the issue of
the appropriate role of the Court because my concern is where we
are going to be in the future. We can see the 21st century on the
horizon. We have had a Constitution which has worked mar-
velously for 200 years, and we have to maintain it. And I know you
are dedicated to that principle.

But a vital aspect of it is maintaining the appropriate role of
Congress, and part of the language I read you was from your ques-
tionnaire where you limit later the Court’s constitutional authority,
but you start on the answer as to judicial activism by sayin?, “Be-

ond question, a judge has no authority to upset decisions of legis-
ators or executive officials based upon the jurist’s own ideas about
enlightened policy or a personal moral view on what content an
ambiguously phrased legal text should have.”

Now, I am concerned about legislating a bit, which is the lan-
guage which you had used in your article in the Cleveland Mar-
shall Law Review. And when you talk about the doctrine of exten-
sion, I wonder why it wouldn’t be a sounder course—and you got
into this extensive{’y with Senator Grassley—to do what courts do
in many situations; that is, stay execution of their judgment for 90
days or 180 days, giving the legislative body, the Congress, an op-
Eortunity to decide whether husbands of servicewomen ought to

ave the same benefits as wives of servicemen.

I certainly would vote for that, but it would make me a great
deal more comfortable so that you don’t get involved in legislatin
a bit and a movement in the direction which may lead to an irnbaf
ance between the Court and the Congress.

Judge GINSBURG. Senator Specter, that technique is necessary
and, as you know very well, has been used in situations like the
Marathon (1982) case, where the Supreme Court upset the ar-
rangement Congress thought it could make with respect to bank-
ruptcy judges. It was used also in a case upsetting a jury system
because it discriminated on the basis of sex, ]:)y leaving out women.
I think it was a case from Alabama, it was White v. %‘rook (1966).
The three-judge Federal district court said we obviously are not
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going to stop all trials. Instead, we are going to give the legislature
until the next session to come up with a new plan for calling jurors
so that women will not be excluded. In settings like that, where it
takes more than just temporarily putting someone in, or tempo-
rarily putting someone out, your point is essential.

I mentioned as the model for the decisions the Supreme Court
made in this area Justice Harlan’s opinion in Welsh. Justice Har-
lan didn’t say, Mr. Welsh, you lose until Congress decides what it
wants to do. I took the position I did as an advocate. It is a position
nine Justices of the Supreme Court explicitly accepted in 1979. It
is an area that is tightly cabined. It reaches only benefits conferred
on one group, but denied to a similarly or identically situated other
group.

Th%re is a denial of equal protection that the Court has unani-
mously decided must be dealt with one way or another. It is not
like constructing a new system for bankruptey judges. It is not like
having the clerk gear up to call more people to serve on juries.

I stand by the Supreme Court’s unanimous decision on this point
in Califano v. Westcott (1979), I ask you to read it, and I tell you
that I go no less far and no further than the Court did in that case.

Senator SPECTER. Well, I know the Welsh case and I know Jus-
tice Harlan’s concurring opinion, and I would only ask that, as a
matter of deference among branches, that consideration be given to
the stay concept, because you can leave the existing benefits in ef-
fect for a period of time, but I think we have explored it.

Let me move on to the subject matter of achieving the expanded
women’s interest in ways other than through constitutional inter-
pretation, such as through legislation which would look to the rem-
edies and the establishment of the values that we agree on in
terms of having the Congress make the judgments.

I was interested in a comment made by Catherine MacKinnon
and a group of women’s rights activists which have been brought
together by Jeffrey Rosen in an August issue of the New Republic,
commenting that, in the 1980’s, and then referring to your work in
the seventies, “A new generation of feminist legal scholars have ar-
gued that the law should emphasize women’s differences from men,
rather than their similarities.” And Catherine MacKinnon, in the
Buffalo Law Review, in 1985, says, “You can be the same as men,
and then you will be equal, or you can be different from men, and
then you will be women.”

There is a line of contention that more protections are necessary
for women from bans on pornography to child-rearing benefits for
mothers, but not for fathers, not equally for fathers, the greater
protection that women need from child sexual molestation, where
they are more frequently the victims, assaults and battery against
the person, a form of rape or assault with intent to ravish. I would
be interested in your thinking as to use of the legislative branch
as some of the other women’s advocates have articulated the views
in the 1980’s.

Judge GINSBURG, I think it is grand to use the legislative branch.
What you discuss, Senator Specter, I think reflects a large
generational difference.

If the legislative branch really knew what women needed * * *,
The lawmakers thought they did in the days of protective legisla-
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tion. The legislative branch was used extensively, and the legisla-
tive branch said we will restrict the hours for women, but not for
men, we will restrict night work for women, but not for men, we
will restrict the jobs women can take, but not men, because we
know better, we can protect women; they need to be protected from
unhealthy and unsafe conditions, especially ' jobs that pay
doubletime and the like.

The legislature was all over the place protecting women. My gen-
eration of women knew about that style of protection and suspected
it. We had the sense, my generation had the sense, that that old-
f.tyle protection was protecting men’s jobs from women’s competi-

ion.

So I come to legislative protection of women with a certain skep-
ticism. I do so even today, because, although Senator Moseley-
Braun is sitting there, most of the faces I see are not women’s
faces. I suppose if the legislature were filled with women and had
only one or two men, and it was the women’s judgment that the
protection Catherine MacKinnon advocated was in order, I might
truet that judgment to a greater extent than I would trust the old-
style protective legislation. All that legislation, and there was a lot
of it, was similar to old-style maternity leave, that said it’s unsafe
for you to be working when you are pregnant, so we will take away
your job and send you home. That legislation was not genuinely
protective, although “protection” was the label lawmakers used for
it.

Senator SPECTER. Well, Judge Ginsburg, there are certainly a lot
of efforts made by many of us in the Senate. Senator Biden is a
leader on the protection of women against violence. We do have
more women now. We do listen. I have a very activist wife who is
a Philadelphia City Council member who is the toughest lobbyist
I know, has more access to me. But I am interested in your think-

ing.

iet me move on to another line, because my time is close to ex-
Yiring. The issue of law enforcement is a very important one, and

hope we have time to discuss some of those concepts. My own
view is that we need to curtail the lengthy Federal habeas corpus
proceedings, where the death penalty is not imposed or other pen-
alties are not imposed, because of the deterrent effect of the death
penalty, although I understand there are many people who have
scruples in the other direction.

Let me ask you a question articulated the way we ask jurors,
whether you have any conscientious scruple against the imposition
of the death penalty?

Judge GINSBURG. My own view on the death penalty I think is
not relevant to any question I would be asked to decide as a judge.
I will be scrupulous in applying the law on the basis of the Con-
stitution, legislation, and precedent. As I said in my opening re-
marks, my own views and what I would do if I were sitting in the
legislature are not relevant to the job for which you are considering
me, which is the job of a judge. So T would not like to answer that
question, any more than I would like to answer the question of
what choice I would make for myself, what reproductive choice I
would make for myself. It is not relevant to what I would decide
as a judge.
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Senator SPECTER. The yellow light is still on, so I will ask you
one more question, Judge Ginsburg. And that is, coming back to
the Equal Rights Amendment—again, I emphasize my own cospon-
sorship and support for it consistently—every Congress since 1923
has considered the Equal Rights Amendment. It was passed by the
House of Representatives in 1971, passed by the Senate in 1972,
but it did not attain the requisite 38 votes for ratification.

Your writings consistently look to the ERA to solve some of the
problems in adjudicating the interests of women, and my question
to you is: Do you have any concern about an issue of legitimacy for
the Supreme Court to identify new rights in the equal protection
clause, in light of the failure of the passage of ERA, which is the
way identified in the Constitution itself to establish new rights?

Judge GINSBURG. Senator Specter, I tried to answer that ques-
tion before. I will try once more. The 14th amendment says that
no State shall deny, neither the United States nor any State shall
denly to any person within its jurisdiction the equal protection of
its laws.

Before women were full citizens, before they could vote, maybe
one could justify the lack of equal treatment. Ever since the 19th
amendment, women are citizens of equal stature with men. The
Equal Rights Amendment is a very important symbol, in my judg-
ment, because it would explicitly correct the unfortunate history of
the treatment of women as something less than full persons.

However, the Constitution has been corre by the 19th
amendment to make women full citizens. I can’t imagine anyone
not reading the equal protection clause today to mean that women
and men are persons of equal stature and dignity before the law.
I don’t think that is at all an activist position with regard to the
proper interpretation of the equal protection clause of the 14th
amendment.

Senator SPECTER. Well, what you have just said appears to me
to suggest that we might not need the Equal Rights endment.

Judge GINSBURG. I ﬁu'nk Martha Griffiths, when she first sup-
ported the Equal Rights Amendment in a big way in the House,
said if the courts had properly construed the equal protection
clause of the 14th amendment, there would be no need for this
Equal Rights Amendment.

n fact, the first Commission on the Status of Women, which I
think Eleanor Roosevelt headed, was not enthusiastic about the
Equal Rights Amendment. The Commission said it was not needed,
because the courts would come in time to recognize that decisions
holding that the State need not allow women to practice law, the
State need not put women on juries, that those (f'ecisions are just
wrong, incompatible with the statement that no State shall deny
to any person the equal protection of the laws.

So the supporters of the Equal Rights Amendment, even when it
passed Congress—Martha Griffiths and others—made the point
that, if the courts had interpreted the equal protection clause to
cover all of humanity, females as well as males, there would not
have been a need for the amendment.

As time went on, when the Burger Court began to move in this
area, the need for the amendment lessened in the practical sense.
It still is important, I believe, in the symbolic sense. As I said be-
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fore, every modern human rights document has a statement that
men and women are equal before the law. Our Constitution doesn’t.
I would like to see, for the sake of my daughter and my grand-
daughter and all the daughters who come after, that statement as
part of our fundamental instrument of Government.

Senator SPECTER. Thank you very much, Judge Ginsburg. I will
work with you to try to get the Equal Rights Amendment passed.

Thank you, Mr. Chairman,

The CHAIRMAN. Judge, the last thing you need is a lawyer, or me,
as your lawyer. But another way of saying what you said, as I have
read all that you have written, I think about everything you have
written, that if there were an Equal Rights Amendment, it clearly
would have ended the debate as to what the 14th amendment
meant. There would be no need to discuss it.

It is not incompatible with the 14th amendment to extend to
women, as persons, the same rights as men. It would have ended
the debate from the—I was going to say right, but that would not
be correct—it would end the debate from those who suggest it
didn’t extend to women. There would be no argumentation left that
they would have even for purposes of political discussion, let alone
outcomes of cases in Federal courts or in the court system. Is that
accurate?

Judge GINSBURG. That is exactly right, Mr. Chairman, and, on
the legislature’s part, it would have been a good way of keeping
cases out of court, cases that should never have had to become Fed-
eral cases.

The CHAIRMAN. The last point I will make—and I thank the Sen-
ator from Pennsylvania for not only mentioning the violence
against women legislation, which I drafted and have been fighting
to get passed for 3 years now, and also being so incredibly helpful
with me in that effort—I want to make it clear that the purpose
of that—and I am going to ask you some questions about it when
my turn comes—is to break down the barriers that continue to
exist in the unequal application of the law.

A case in point: Police officers need not have someone swear out
a warrant to arrest two people in a fight. If two men are standing
on a corner in a fist fight, the police officer is going to arrest them
both, regardless if either one swears out a complaint. In the vast
majority of cases where a woman is bleeding from an orifice and
a man is standing over her and the police are called, they turn to
the woman and say do you wish to swear out a warrant. And when
she stands there at 110 pounds, looking at a 230-pound man,
knowing that if she says yes, once he gets out on bail he may beat
the living hell out of her again, they demand of her before they ar-
rest, to swear out a warrant. They don’t do that with men.

There are a lot of things that aren’t law, but practice. The Vio-
lence Against Women Act is intended to level the playing field. It
is not intended in a paternalistic way to protect our women. That
is not the purpose of it.

I will get back to that. I just didn’t want to let that go in terms
of being compared to other attempts in the past by all-male legisla-
tive bodies to protect women.
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Judge GINSBURG. You know the historic origin of the current ab-
sence of genuine protection. She, according to the common law, was
under his wing and cover.

The CHAIRMAN. That's exactly right.

Judge GINSBURG. The law assumed that he took good care of her.
He was allowed to beat her, but only mildly.

The CHAIRMAN. That’s right. It was Eointed out to me, Judge, as
you well know, in the first hearing I had years ago on this issue.
One of the witnesses looked at me and said, Senator, do you know
where the phrase rule-of-thumb comes from? And I admit I did not
know. She said let me tell you. She said under our English juris-
prudential system, in the common law the woman was property—
I knew that—and a chattel—I understood that. And she said, but
at one point in the development of the common law, we reached a
point where there were too many complaints about men beating
their wives to death and/or crippling tiem, and so they thought
they had to do something. So the rule adopted bi; the English
courts was you could beat your wife with a rod, as long as it was
no bigger than the circumference of your thumb. That is real
progress.

I want to point out one other thing: Senator Moseley-Braun, you
keep wondering why I flew to Chicago and helped unpack your
apartment and move in, and to plead with you to come on this com-
mittee. Can you imagine what the Judge would have said, if both
of you were not on this committee?

I am working hard substantively to change it, but also so 1
don’t get unfairly tarred.

Senator MOSELEY-BRAUN. Mr. Chairman, I must say that you
once again showed stunning brilliance and insight in making that
invitation at the time. I have been delighted to serve on this com-
mittee,

The CHAIRMAN. Well, I am glad you are, Senator. And I want to
point out, I promised the Senator—excuse me for this digression,
I will yield to my friend from Alabama—I promised the Senator, if
you come on the committee alotﬁ with Senator Feinstein, there
won’t be controversial nominees. The first 29 or so were controver-
sial. But I have kept my promise, we finally have one. OK.

Senator Heflin,

Senator HEFLIN. Thank you, Mr. Chairman.

First, let me say that we are all delighted to see Senator Specter
back. He looked a little peaked and I can understand why, but his
questioning and his comments were erudite, scholarly and incisive,
as they always have been. He is pretty much his old self, except
he is wearing a cap and we understand why he is having to wear
a cap. But let me warn you that if he comes back on his second
round of questions, you had better be fearful if he is wearing a foot-
ball helmet. [Laughter,]

I am going to try to get into some issues and things that you
have not been asked about. I think we have gone over a great num-
ber of things, and I have tried to follow the line of questioning and
wgll attempt to go into some areas that have not been inquired
about.

You wrote an amazing dissent in the case of “In Re: Sealed Case”
which dealt with the independent counsel law. When it went to the
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Supreme Court and it came down as Morrison v. Olson, the Court
in its opinion basically adopted your analysis relative to the issue
of whether the Independent Counsel Statute was constitutional or
did violate the separation of powers doctrine.

I wonder if you would give us some insight into what your think-
ing relative to this issue. It is still an issue that is being discussed
a great deal today and will be an issue that will perhaps be looked
at legislatively again. Would you give us basically your thinking
from a judicial basis relative to the independent counsel law?

Judge GINSBURG. The independent counsel law was attacked on
the ground that it was an improper derogation from the full au-
thority of the executive branch; the defendant, in the case before
my court, argued that prosecution belonged to the executive branch
and that Congress had improperly curtailed the executive’s role in
choosing prosecutors.

I featured in my dissent in that case two mainstays of our con-
stitutional system: First, separation of powers, and second, temper-
ing the first, checks and balances. Centrally at stake was the prin-
ciple that no peison should be judge of his or her own cause. The
independent counsel law provided for the designation of a prosecu-
tor for the highest executive officer, the President, and those who
immediately surrounded that officer. The President and his people
could not be judge of their own cause without sacrificing the ap-
pearance of detachment, and reducing the prospect for a thorough
investigation.

It would have been a very dangerous thing, a very different
thing, if the legislature had said, President, you are disabled and
we are going to be the prosecutors. The Founding Fathers worried
most about legislative encroachment on other domains. But the leg-
islature enacted a law that did not assign authority to Congress.
The independent counsel law took away some, certainly not all, of
the Executive’s authority. The process starts with the Attorney
General, whose responsibility it is to ask for the appointment of an
independent counsel, and there were other safeguards.

But the appointment authority was placed in the courts. The law
did not present the kind of question that was involved in the chal-
lenge to the Gramm-Rudman Act. In that case, it was an officer al-
lied with the legislature could be seen as encroaching on the Execu-
tive’s domain. Independent counsel, however, were to be appointed
by judges. In my view, the legislation responded to a grave concern
on the checking side, and was constitutional on that account. I
thought the law should have been upheld by my court, as it eventu-
ally was by the Supreme Court.

Senator HEFLIN. Let me ask you about stare decisis. We had
some questions on this, but in the past few terms, the Supreme
Court has sharply been criticized for abandoning certain recently
decided cases. Two examples are both in the area of criminal law.
During the past term, the Supreme Court overruled a 3-year-old
precedent on double jeopardy. In United States v. Dixon, the Court
overturned the 1990 holding in Grady v. Corbin, which held that
the double jeopardy clause barred a second prosecution for any of-
fense based on conduct for which a defendant had already been
prosecuted.
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Two terms ago, the Court reversed a 5-year-old precedent in
Payne v. Tennessee, and in its opinion, the majority reasoned that
stare decisis is less vital in cases that don’t involve property or con-
tract rights because litigants have not built up reliance on the cur-
rent state of the law.

In your judgment, is this a sound theory of stare decisis? Would
you prefer some other version such as the test that may have been
hinted at in Dixen, which would inquire into the soundness of the
reasoning in a prior opinion without regard to the substantive area
of the law?

Judge GINSBURG. The soundness of the reasoning is certainly a
consideration. But we shouldn't abandon a precedent just because
we think a different solution more rational. Justice Brandeis said
some things are better settled than settled right, especially when
the legislature sits. So if a precedent settles the construction of a
statute, stare decisis means more than attachment to the sound-
ness of the reasoning. Reliance interests are important; the stabil-
ity, certainty, predictability of the law is important. If people know
what the law is, they can make their decisions, set their course in
accordance with that law. So the importance of letting the matter
stay decided means judges should not discard precedent simply be-
cause they later conclude it would have been better to have decided
the case the other way. That is not enough.

If it is a decision that concerns the Constitution, as did the dou-
ble jeopardy decision you mentioned, then the Court knows the leg-
islature, in many cases, can’t come to the rescue. If the judges got
it wrong, it may be that they must provide the correction. But even
in constitutional adjudication, stare decisis is one of the restraints
against a judge infusing his or her own values into the interpreta-
tion of the Constitution.

Perhaps an apt example of when the Court should overrule a
precedent is Justice Brandeis’ decision in Erie v. Tompkins (1938),
which overruled Swift v. Tyson (1842). Brandeis addressed the
question whether the Federal courts could divine and declare gen-
eral common law. The thought originally was that the Federal
courts, being fine courts and knowing a lot about commercial law,
would come up with better rules, and that Federal judgments
would inspire the States and to fall in line.

But that is not what happened. Instead, you not infrequently had
within the same jurisdiction—the same State—twe “common laws.”
Which one applied depended on whether you went to Federal court
or the State court. Some lawyers may love that kind of situation
because it gives them choices. But such duality isn’t good for a soci-
ety; it generates instability, uncertainty, insecurity.

One of the things Brandeis said when he overruled Swift v.
Tyson in Erie was that the Swift regime had proved unworkable.
“Is it working” is a major consideration regarding stare decisis.

Reliance interests did not support retaining Swift because there
was no stable law to rely on. What had been generated was confu-
sion and uncertainty. Private actors didn't know whether the law
governing their transaction would be the law as declared by the
Federal court or the law declared by the State court, until they had
a disagreement and litigation commenced.
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So how has a precedent worked in practice? What about reliance
interests? Those things count, as well as the soundness of the deci-
sion. Stare decisis is also important because it keeps judges from
infusing their own value judgments into the law.

Senator HEFLIN. Well, in Erie you have the situation, too, of
where really, in effect, it goes to the 10th amendment in reserving
to the States certain aspects of the law relative to that, as well as
a confusion that might exist with two sets of laws in regards to it.
Do you agree that——

Judge GINSBURG. Yes, Brandeis said that even though Swift
wasn’t working as anticipated, and even though one couldn’t justify
retaining the precedent on the basis of reliance, he would hesitate
to overrule. What led him finally to do so was the recognition that
the Federal courts were embarked on an unconstitutional course,
and that was——

Senator HEFLIN. I noticed in your answer you didn’t really touch
on the issue of the reasoning that stare decisis is less vital in those
cases involving property or contract law because of the comparison
that in the more commercial field they have built up more of a reli-
ance. Do you have some feeling that criminal law ought to be put
on the same par and on the same equal basis as commercial or
property law?

Judge GINSBURG. I don’t think that reliance is absent from the
criminal law field. Recall that precedent is set for the way the
courts will behave, the way the police will behave, the way prosecu-
tors will behave. One can't say that, in criminal law, reliance
doesn’t count.

Adhering to precedent fosters the stability, the certainty, the
clarity of the law; stare decisis across the board serves those pur-
poses. We have distanced ourselves from the British practice
which, until very recently, so solidly entrenched stare decisis that
the House of Lords, the Law Lords, would not overrule any prece-
dent. That rigidity became unworkable and the Law Lords today
admit some leeway. But stare decisis is a firm principle of our law
and important in all areas,

Senator HEFLIN. Let me ask you this question. Have you given
any thought to televising court proceedings?

Judge GINSBURG. Yes, I gave thought to it just the other night
when C—SPAN was replaying a clip of an interview with me taped
some years ago, and I was trying to explain appellate court proce-
dure. And I used many words to convey the picture. One minute
filmed in the courtroom, during the argument of an appeal, would
have been so much clearer than my attempt to explain to an inter-
viewer in chambers how we proceed in the courtroom. Yes, I did
give thought to the matter.

As you know, Senator Heflin, the Federal courts are just now
embarked on an experiment on a volunteer basis. Some courts have
volunteered, some district courts—trial courts—and some courts of
appeals have volunteered to take part in televising proceedings. A
report will be published evaluating the experiment. Based on that
report, the U.S. Judicial Conference is going to come up with some
proposals for the future.
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Some of the judges are apprehensive about who will control the
editing of videotapes, because one can take a snippet out of context
and give the public a false or distorted impression of what goes on.

The CHAIRMAN. We know the problem.

Senator HEFLIN. Well, of course, I have served on the court, and
we were one of the first States to allow it at the appellate level,
and locating places for cameras where it was not any disruption in
the court proceedings, and our experience was excellent.

Now, let me ask you about the issue of standing. In the case of
Wright v. Regan, or Reagan, in 1981, you held that the parents of
black children attending public schools had standing to challenge
IRS failure to deny tax-exempt status to private schools that dis-
criminated on the basis of race. The Supreme Court later overruled
you in Allen v. Wright in 1983. Your decision has been cited as
your willingness to be more receptive to citizens’ access to our Na-
tion’s courts.

In your various opinions, you have granted standing in cases to
allow a woman’s organization to challenge disbursing Federal funds
to educational institutions discriminating against women and to
allow local organizations to bring an action enforcing the Fair
Housing Act. l;E'-:t you have denied standing to a trade association
alleging injury for law enforcement of EPA laws in the case of Pe-
trochemical v. EPA and denied standing to copper manufacturers
challenging a Treasury regulation reducing the copper content in
coins in the case of Copper & Brass Fabricators v. Treasury Depart-
ment.

How do you distinguish these cases, and what are your basic no-
tions and principles on the issue of standing?

Judge GINSBURG, I believe I followed precedent in every one of
those cases, including Wright v. Regan (1981). It was Regan. The
suit was against the Secretary of the Treasury, not against the
President. Perhaps I should explain why [ say that 1 followed
precedent in face of the Supreme Court’s judgment reversing my
decision.

In Copper & Brass (1982), I wrote a concurring opinion. It was
about tlf:e “zone of interest” test. I said I was bound by precedent
to rule as I did, as long as that test governed.

In Allen v. Wright (1984), I confronted two lines of cases involv-
ing standing. Wright was modeled on a case brought in the 1960's.
That case was called Green v. Connally (1971). It involved as plain-
tiffs parents of black school children in the State of Mississippi who
objected to the then Secretary of the Treasury's granting tax-ex-
empt status to private institutions regarded as white-flight schools,
schools whose existence was threatening the implementation of
Brown v. Board.

The Green case reached the Supreme Court. The lower court’s de-
cision for plaintiffs was affirmed. It was a summary affirmance.
The Court didn’'t write an opinion. But the affirmance counted as
precedent for the lower courts.

Wright v. Regan, as'] remember, was a rather long decision. It
discussed the recent precedent, some of it pointing away from
standing. The strongest “no standing” precedent on point was made
in the Eastern Kentucky Welfare Rights Organization (1976) case,
which involved a challenge on the part of poor people to the Treas-
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ury Department’s regulation allowing a hospital to retain its tax-
exempt status even if it didn’t provide full care for indigents. The
Supreme Court held that plaintiffs lacked standing to sue in that
case. Fastern Kentucky was argued as the controlling decision for
Wright v. Regan.

I said there were two relevant lines of cases. One line was indi-
cated by the Eastern Kentucky case. The other line of cases had two
elements. They were about race, and they fell in the area of edu-
cation. Whenever there was the combination of race and education,
in every one of those cases, the Supreme Court had found standing,
most recently in an Alabama case. I think that case arese in Mont-
gomery County.

I found the two lines of cases in tension. As an intermediate
court judge, I had to pick the line of precedent closest to my case.
Wright v. Regan involved race and education, so it fit with Green
v. Connally and the race/education cases that followed it.

The Supreme Court rejected the disparate lines, and said Fastern
Kentucky controlled across the board. That meant “no standing” for
the plaintiffs in Wright. But at the time I wrote, I tried to follow
the precedent as it then existed. The cases on which I relied were
all race/education cases, decisions that up until that point had not
been questioned by the Court itself.

So my answer regarding those standing cases is that I have tried
to apply precedent faithfully, allowing access to the courts in cases
like Wright v. Regan, but not in the Copper & Brass case, where
the zone of interest test was dispositive. | wrote a concurring opin-
ion, not the main opinion, in Copper & Brass. Even though the cop-
per and brass manufacturers had a very strong economic interest
in keeping up the copper content of the penny, even though they
had an undeniable economic interest and an injury if Congress re-
duced the amount of copper, still they were not within the relevant
“zone of interest.” Congress didn’t care about the copper manufac-
turers when it passed the regulation saying how much copper ver-
sus how much zinc should be in coins. Congress did not think the
interest of the manufacturers relevant to the congressional deter-
mination of how much of each metal should be in the penny. That
was the Copper & Brass case, and I think Petrochemical was a
similar case.

Senator HEFLIN. You commentated, when your announcement as
the nominee came out, frequently said that you would be a consen-
sus builder—I don’t think anybody has asked you about this yet—
with the idea that on the court that you have attempted to get
judges together without necessarily affecting their integrity but
moving them towards an institutional approach. And in an article
you have written, you speak about the individualistic approach as
opposed to the institutional approach.

Would you tell us how you feel or what are the parameters that
you feel should be followed relative to trying to reach a consensus
as opposed to a feeling that you should dissent or you should dis-
agree, even in concurring opinions? This is sort of a nebulous idea,
but I think it is an area we ought to explore a little bit relative
to your thinking on consensus building as opposed to perhaps an
individualistic approach towards decisionmaking.
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Judge GINSBURG. This is an area where style and substance tend
to meet. It helps in building collegiality if you don’t take zealous
positions, if you don’t write in a overwrought way, if you state your
position logically and without undue passion for whatever is the po-
sition you are developing.

Think of this way: Suppose one colleague drafts an opinion and
another is of a different view. That other says, “Here’s what 1
think, perhaps you can incorporate my ideas in your opinion, then
we can come together in a single opinion for the court; otherwise,
consider this a statement I am thinking about making for myself.”
That is one way of inviting or encouraging accommodation.

Another way is to ask, ‘%s this conflict really necessary?” Perhaps
there is a ground, maybe a procedural ground, on which everyone
can agree, so that the decision can be unanimous, saving the larger
question for another day.

Willingness to entertain the position of the other person, readi-
ness to rethink one’s own views, are important attitudes on a colle-
gial court. If your colleagues, who are intelligent people and de-
serve respect, have a different view, perhaps you should then pause
and rethink, Am I right? Is there a way that we can come together?
Is this a case where it really doesn’t matter so much which way
the law goes as long as it is clear?

Now, with one of the people sitting behind me, I am hesitant to
say this, but let’s say a tax provision is at issue. And I think Con-
gress meant x, while my colieague thinks Congress meant y. But
either one will do for the purposes of getting on with the world.

The CHAIRMAN. Close enough for Government work, right?
[Laughter.]

Judge GINSBURG. In such a case, I might then say I am going to
squelich my view of how the Internal Revenue Code sugsection
should be interpreted and go along with my colleague.

Senator HEFLIN. I noticed in your article pertaining to this indi-
vidualistic institutional approach that you seem to—from your
knowledge of the internal operations of the Supreme Court, I got
the impression that you feel perhaps that there are too many writ-
ten memorandums and that there is a little too few discussions,
that further discussions might aid in reaching a consensus. I sup-
pose that is based on the fact that if somebody put something in
writing, they have some sort of a pride or a defendership of a writ-
ten document.

None of us knows exactly what goes on in the Supreme Court,
but I do find that sometimes oral discussions can lead to the con-
sensus rather than a flurry or a great number of written memoran-
dums that might be circulated back and forth.

Do I interpret that maybe that was something that you were
driving at in your article?

Judge GINSBURG. Yes, Senator Heflin. I understand the problem.
It is easier to talk among three than it is among nine. I had a les-
son in my own circuit. When we confer after a case is argued, we
have a conference before the judges exchanged written memoran-
dums. We have an immediate, oral conference. I understand that
the practice in the Second Circuit—I came from New York—was
once different. Judges there, at least in the 1970’s, exchanged writ-
ten memorandums before coming together to decide the case. And
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I considered that way better. If you had to put pencil to paper, you
had to think about the case, get your ideas together.

But my colleagues’ view was different. It was that, just as you
said, if you put something on a circulated pager, you have kind of
committed yourself to it. It becomes a little harder to shake loose
from what you wrote, to retreat, than if the first discussion of the
case, the first encounter, is just in conversation. It is easier to back
off and to modify your position.

Senator HEFLIN. Well, thank you. I am really impressed with
your knowledge of the whole history of jurisprudence. I have wit-
nessed a great number of confirmation processes, but 1 believe you
show more of a comprehensive knowled%e than any other nominee
that I have seen. Maybe we didn’t ask all the questions, and maybe
they were at that stage that it wasn't developed certainly in re-
gards to some of the earlier ones. But I congratulate you on your
response and your knowledge relative to the law.

ank éou.
Judge GINSBURG. I thank you for your kind words.
The CHAIRMAN, That is a good note on which to go to lunch,

Judge.
ﬂ%hereupon, at 1:27 p.m., the committee recessed, to reconvene
at 2:30 p.m., this same day.]

AFTERNOON SESSION

The CHAIRMAN. The hearing will come to order. Welcome back,
Judge. I hope you had time to have a cup of coffee and a sandwich.

I-now yield to our distinguished friend from Colorado, Senator
Brown, for his round.

Senator BROWN. Thank you, Mr. Chairman.

Judge Ginsburg, I look forward to a chance to chat with you,
both now and later on as we go through this. I must say your per-
formance and responses have been impressive, and I appreciate the
candor that you have demonstrated here.

1 wanted to direct your attention to what I think is an interest-
ing development through the years. I suppose every first-year law
student learns quickly that ignorance of the law is no excuse. I am
not sure many schools really explore that. But it struck me as a
very important concept as we go forward, one that perhaps is at
the foundation of our jurisprudence.

The first case decided by the Supreme Court in which that doc-
trine was applied was Res Publica v. Betsy. It is a 1789 case. As
near as I can tell, it is a reflection of the thinking in our common
law and, before that, the Norman law, and even had foundations
in the Roman law.

In thinking about the concept, though, that you are responsible
whether you are aware of the law or not, or liable for violating it
whether you are aware of the law or not, it appears that there are
a variety of reasons for it. One is the philosophy that I think was
reflected in our common law that basically laws reflect common
sense, or at least moral mandates; that someone, while they may
not be aware of the statute number, they are aware that murder
or robbery or other crimes are wrong. So that while people may not
be aware of the exact law, they are aware at least of moral man-
dates which guide us in our daily lives.
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I suspect another basis for it is simply that it is tough to function
in society without this assumption. It would be tough to get convic-
tions without it.

But I noticed in the original case, the 1789 case, that at the time
that was ruled, there were only 27 Federal statutes on the books.
Clearly, that is different than our circumstances today. At last
count I think there were some 26,000 pages of the United States
Code, which, of course, excludes State laws. There were 128,900-
some odd pages of the Code of Federal Regulations, and my impres-
sion is that this year the Federal Register will print 70,000 pages
of notices and regulations that are new.

In doing a quick ealeculation, if one were conscientious and con-
cerned with their duties as a citizen to know what the law was,
and thus to abide by it, I thought if you read 300 words a minute,
which is a pretty good pace for regulations, 60 minutes an hour
with no breaks, 8 hours a day with no coffee breaks, 5 days a week
with no holidays, 52 weeks a year with no vacations, you would
have read somewhere in the neighborhood of 31,980 pages of the
Federal Register, leaving you well short of half of the new pages
printed every year.

The CHAIRMAN. Just think how long that hearing would take.
{Laughter.]

Senator BROWN. I give you this background because I would be
interested in your thoughts as to whether or not it is fair to insist
that ignorance of the law is no excuse, when clearly what was once
accomplishable by a conscientious citizen when that doctrine was
first applied in the United States is beyond even remotely being
posgible now.

Judge GINSBURG. That question, Senator Brown, should be ad-
dressed first and foremost to people who sit in your forum and not
in mine; that is, you can, in the statutes you pass, write in intent
and knowledge requirements, and you often do. Sometimes courts
have to determine what intent Congress meant, what knowledge
the individual must be shown to have had. Sometimes you do
speak with a clear voice, and judges appreciate it when you do.
Other times we are not clear on exactly what intent requirement
Congress contemplated, and then we do our best to try to deter-
mine what you meant.

But lawmakers surely should advert to and address the matter.
When they expose individuals to a regulatory regime, they should
be explicit about the intent or knowledge requirement. A difference
based on the consequences may be in order. It is one thing to send
someone to prison for violating a law that person didn't know ex-
isted. It is another simply to subject a person to an injunctive order
requiring compliance with the law. In between those would be some
kind of monetary exaction.

In this area, courts take their instructions from the legislature,
which has a choice on state-of-mind issues—absolute liability, li-
ability without fault, negligence, knowledge, intent, all that 1is for
the legislature to say. But every citizen should be mindful that we
are subject to so much more law than we once were.

Senator BROWN. I appreciate that. Of course, the Romans, when
they looked at this question, they came with a little different view,
I think, than perhaps our common law developed. The Romans rec-
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ggnized that someone in society might have an obligation or the
ility to understand what the laws were, and others who had not
been educated or had other problems would not have the same
level of knowing what the law was ascribed to them.

I guess my question is not necessarily the wisdom of this body
or o Cor;ﬁress making those decisions. I guess my question is: In
light of the deluge—my own words—of statutes and regulations,
where we as a Congress have assumed that people are aware of the
law, does that trouble you, and do you see any avenues of relief in
the Constitution?

Judge GINSBURG. Well, one thing is information, and it depends
whether we are talking about the business community or individ-
uals. From time to time, I receive from various law firms in town
newsletters describing the latest developments in labor law or
ERISA law, for example. Such law firms endeavor to keep their cli-
ents informed about new developments in the law.

In other areas, the flow of information is less satisfactory. We
talked about Stephen Wiesenfeld’s case involving the mother’s ben-
efit which became a parent benefit. When Wiesenfeld's case was re-
ported in the press, I received many letters, not simply from fa-
thers but from mothers, who didn't know that benefit was avail-
able. The Social Security Administration has tried to increase the
availability of knowledge of what the law is—not only what the law
requires of you, but the benefits the law provides for you.

Nowadays at funeral homes, at banks, information is accessible
about benefits available on death. But I was disconcerted about the
number of people who didn't know and, therefore, missed out on
benefits because the limitation period for filing had passed.

We now have modern means of communication to spread infor-
mation. Public service announcements on TV can be useful in that
way. All involved with the law—government officers and private
persons—should attempt to find solutions to the problem of individ-
uals not knowing what the law is, what the law requires of them,
and the benefits provided for them.

Senator BROWN. I understand that, and I guess m inquixg was
a little more focused in light of 26,000 {mges of the United States
Code and 129,000 pages of Federal regulations in force. We can all
understand it is a useful legal fiction if you are a law writer to as-
sume that everyone is assumed to know the law.

I guess my question is: Does the Constitution afford any protec-
tion against that legal fiction because of the voluminous nature of
the laws, the incredible breadth of laws on the books now, and reg-
ulations on the books? Does the Constitution provide any protection
to citizens that may inadvertently violate a law that they had no
idea existed?

Judge GINSBURG. I can’t answer that question in the abstract. If
it were to come before Court in the guise of a specific case where
a party said the law is exposing me to a penalty, it is unfair, un-
just, it violates due process, I would have the concrete context and
the legal arguments that would be made on one side or the other.
But, again, I would like to emphasize that this Constitution is the
Constitution for the Congress of the United States, and before any
law is passed, every legislator should be satisfied that, in his or her
judgment, the law that has been propesed is compatible with con-
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stitutional limitations. The Constitution is our fundamental instru-
ment osf;sovernment, and it is addressed to this body before it is
addres to the courts. We get it only when a citizen or person
complains that Congress has, in effect, violated the highest law.

Senator BROWN. I appreciate the nature of your answer and the
limitations, and I suspect one of the reasons we have a Court is
that the Founders of our country knew the limitations of the legis-
lative body, or at least suspected them.

But are you intrigued with this? I don’t mean to bother you with
abstractions, but it strikes me that with the very volume of what
we have attempted to do in the way of regulatin%, to me it is an
intriguing question that is a difficult one that I think at least
raises substantial issues. I don’t mean to put words in your mouth,
but are you troubled by the breadth of w]l'l)at we have attributed to
people in the way of knowledge?

Judge GINSBURG. And not simply in the way of laws. Think of
what this body puts out, think of the massive regulations put out
by the agencies. Even at the court level, each year the courts
produce more volumes of the Federal Reporter than they did the
year before. There was a day—when [ was in law school and, later,
when I was a law clerk—when I skimmed all the Federal advance
sheets, the F.Supp.’s and the F.2d’s. That would be impossible for
me io do nowadays. 1 can just about manage U.S. Law Week each
week.

Yes, we continue to make more and more law, both in the legisla-
tures and the courts, and the agencies produce more than both of
those put together.

Senator BROWN. I always suspected that those who came in num-
ber one in their class at Harvard or Columbia did things like that,
but I didn’t know. [Laughter.]

You have attracted some attention by observing with regard to
Roe v. Wade that perhaps a different portion of the Constitution
may well deserve attention with regard to that gquestion; specifi-
cally, if I understand your articles correctly, the equal protection
clause of the Constitution rather than the night to privacy evolving
from the due process right contained in the 14th amendment.

Would you share with us a description of how your writings draw
al relat;.?ionship between the right to choose and the equal protection
clause?

Judge GINSBURG. I will be glad to try, Senator. May I say first
that it has never in my mind been an either/or choice, never one
rather than the other; it has been both. I will try to explain how
my own thinking developed on this issue. It relates to a case in-
volving a woman’s choice for birth rather than the termination of
her pregnancy. It is one of the briefs that you have. 1t is the case
of Captain Susan Struck v. Secretary of Defense {1972). This was
Capt. Susan Struck’s story.

he became pregnant while she was serving in the Air Force in
Vietnam. That was in the early 1970’s. She was offered a choice.
She was told she could have an abortion at the base hospital—and
let us remember that in the early 1970’s, before Roe v. Wade
(1973), abortion was available on service bases in this country to
members of the service or, more often, dependents of members of
the service,
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Capt. Susan Struck said: I do not want an abortion. I want to
bear this child. It is part of my religious faith that I do so. How-
ever, I will use only my accumulated leave time for the childbirth.
I will surrender the child for adoption at birth. I want to remain
in the Air Force. That is my career choice.

She was told that that was not an option open to her if she
wished to remain in the Air Force. In Captain Struck’s case, we ar-
gued three things:

First, that the applicable Air Force regulations—if you are preg-
nant you are out unless you have an abortion-—violated the equal
Krotection principle, for no man was ordered out of service because

e had been the partner in a conception, no man was ordered out
of service because he was about to become a father.

Next, then we said that the Government is impeding, without
cause, a woman's choice whether to bear or not to bear a child.
Birth was Captain Struck’s personal choice, and the interference
with it was a violation of her liberty, her freedom to choose, guar-
anteed by the due process clause.

Finally, we said the Air Force was involved in an unnecessary in-
terference with Captain Struck’s religious belief.

So all three strands were involved in Captain Struck’s case. The
main emphasis was on her equality as a woman vis-a-vis a man
who was equally responsible for the conception, and on her per-
sonal choice, which the Government said she could not have unless
she gave up her career in the service.

In that case, all three strands were involved: her equality right,
her right to decide for herself whether she was going to bear the
child, and her religious belief. So it was never an either/or matter,
one rather than the other. It was always recognition that one thing
that conspicuously distinguishes women from men is that only
women become pregnant; and if you subject a woman to disad-
vantageous treatment on the basis of her pregnant status, which
was what was happening to Captain Struck, you would be denying
her equal treatment under the law.

Now, that argument—that discrimination, disadvantageous
treatment because of pregnancy is indeed sex discrimination—was
something the Supreme Court might have heard in the Struck case,
but the Air Force decided to waive her discharge. Although the Air
Force had won in the trial court and won in the court of appeals,
the Supreme Court had granted certiorari on Captain Struck’s peti-
tion. At that point, perhaps with the advice of the Solicitor Gen-
eral, the Air Force decided it would rather switch than fight, and
Captain Struck’s discharge was waived. So she remained in the
service, and the Court never heard her case.

In the case the Court eventually got, one less sympathetic on the
facts, the majority held that discrimination on the basis of preg-
nancy was not discrimination on the basis of sex. Then this body,
the Congress, in the Pregnancy Discrimination Act, indicated that
it thought otherwise.

The Struck brief, which involved a woman’s choice for birth,
marks the time when [ first thought long and hard about this ques-
tion. At no time did I regard it as an either/or, one pocket or the
other, issue. But I did think about it, first and foremost, as dif-
ferential treatment of the woman, based on her sex.
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Senator BROWN. I can see how the equal protection argument
would apply to a policy that interfered with her plan to bear the
child. Could that argument be applied for someone who wished to
have the option of an abortion as well? Does it apply both to the
decision to not have an abortion, as well as the decision to have
an abortion, to terminate the pregnancy?

Judge GINSBURG. The argument was, it was her right to decide
either way, her right to decide whether or not to bear a child.

Senator BROWN. In this case, am I correct in assuming that any
restrictions from her employer to that option, or to that right,
would be constrained by the equal protection clause?

Judge GINSBURG. Yes. In the gtruck case, it was a woman’s
choice for childbirth, and the Government was inhibiting that
choice. It came at the price of an unwanted discharge from service
to her country. But you asked me about my thinking on equal pro-
tection versus individual autonomy. My answer is that both are im-
plicated. The decision whether or not to bear a child is central to
a woman’s life, to her well-being and dignity. It is a decision she
must make for herself. When Government controls that decision for
her, she is being treated as less than a fully adult human respon-
sible for her own choices.

Senator BROWN. I alse appreciate that you simply presented this
not as the only approach, but as an option that was looked at.

With regard to the equal protection argument, though, since this
may well confer a right to choose on the woman, or could, would
it also follow that the father would be entitled to a right to choose
in this regard or some rights in this regard?

Judge élNSBURG. That was an issue left open in Roe v. Wade
(1973). But if I recall correctly, it was put to rest in Casey (1992).
In that recent decision, the Court dealt with a series of regulations.
It upheld most of them, but it struck down one requiring notice to
the husband. The ruling on that point relates to a matter the chair-
man raised earlier.

The Casey majority understood that marriage and family life is
not always all we might wish them to be. There are women whose
physical safety, even their lives, would be endangered, if the law
required them to notify their partner. And Casey, which in other
respects has been greeted in some quarters with great distress, an-
swered a significant question, one left open in Koe; Casey held a
State could not require notification to the husband.

Senator BROWN. I was concerned that if the equal protection ar-
gument were relied on to ensure a right to choose, that looking for
a sex-blind standard in this regard might also then convey rights
in the father to this decision. Do you see that as following logically
from the rights that can be conferred on the mother?

Judge GINSBURG. I will rest my answer on the Casey decision,
which recognizes that it is her body, her life, and men, to that ex-
tent, are not similarly situated. They don’t bear the child.

Senator BROWN. So the rights are not equal in this regard, be-
cause the interests are not equal?

Judge GINSBURG. It is essential to woman’s equality with man
that she be the decisionmaker, that her choice be controlling. If you
impose restraints that impede her choice, you are disadvantaging
her because of her sex.
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Consider in this connection the line of cases about procreation.
The importance to an individual of the choice whether to beget or
bear a child has been recognized at least since Skinner v. Okla-
homa (1992). That case involved a State law commanding steriliza-
tion for certain recidivists, Sterilization of a man was at issue in
Skinner, but the importance of procreation to an individual’s auton-
omy and dignity was appreciated, and that concern applies to men
as well as women.

Abortion prohibition by the State, however, controls women and
denies them full autonomy and full equality with men. That was
the idea I tried to express in the lecture to which you referred. The
two ;lltrands—equality and autonomy—both figure in the full por-
trayal.

Recall that Roe was decided in early days. Roe was not preceded
by a string of women’s rights cases. Only Reed v. Reed (1971) had
been decided at the time of Roe. Understanding increased over the
years. What seemed initially, as much a doctor’s right to freely ex-
ercise his profession as a woman’s right, has come to be understood
more as a matter in which the woman is central.

Senator BROWN. I was just concerned that the use of the equal
protection argument may well lead us to some unexpected conclu-
sions or unexpected rights in the hushand.

You had mentioned earlier, I thought, a very sage observation,
that provisions that, if I remember your words correctly, provisions
that limited opportunities have been sometimes cast benignly as fa-
vors, that we ought to take a new look at these things that are
thought as favors in the past. I think that is a fair comment and
a very keen observation.

I guess my question is: If you look at these provisions of law that
treat women 3iﬂ'erently than men and decide that they genuinely
are favorable, not unfavorable, or practices that are favorable, not
unfavorable, does this then mean that they are not barred?

Judge GINSBURG. Senator, that sounds like a question Justice
Stevens once asked me at an argument. I said I had not yet seen
a pure favor. Remember, I come from an era during which all the
favors in the end seem to work in reverse. I often quoted the lines
of Sarah Grimke, one of two wonderful sisters from South Carolina,
and they said to legislators in the mid-1900’s, I ask no favor for my
sex, all I ask of my brethren is that they take their feet from off
our necks. That is the era in which I grew up. I had not seen a
protection that didn’t work in reverse.

Many of today’s young women think the day has come for genu-
inely protective laws and regulations. Were the legislature filled
with women, I might have more faith in that proposition. But, yes,
you can see the difference, you can distinguish the true favor from
the one that is going to have a hoomerang effect, maybe so. I re-
serve judgment on that question.

Senator BROWN. My time is out, but I look forward to chatting
with you again. Thank you.

The CHAIRMAN, He'’s going to see if he can think of a favor for
you, Judge.

Senator Simon.

Senator SIMON. Thank you, Mr. Chairman.



209

Judge, you are holding up very well in this endurance test that
you are going through. I was pleased when Senator Biden, in his
very first question, when you responded, you used the much ne-
glected ninth amendment to the Constitution. I think it has a great
many implications.

The ninth amendment, as I am sure you know, came about as
a result of correspondence between Madison and Alexander Hamil-
ton. Madison was persuaded that we should have a Bill of Rights,
and Alexander Hamilton said if you spell out these rights, there
will be people who say these are the only rights that people have,
and so the ninth amendment was added—the enumeration in the
Constitution of certain rights shall not be construed to deny or dis-
parage others retained by the people.

When Senator Leahy asked you about privacy you mentioned the
fourth amendment, I think that privacy is also clearly in the third
amendment.

Judge GINSBURG. Yes.

Senator SIMON. Troops can’t be quartered in your home. I think
it is there by implication in the ninth amendment. But we had a
nominee before us who said, when the ninth amendment says cer-
tain rights shall not be construed to deny or disparage others re-
tained by the people, that they probably meant by the States, rath-
er than the people. Now, that's a very, very important distinction.
That nominee was not approved by this committee, I might add.

But when the ninth amendment says “by the people,” do you be-
lieve it means by the people?

Judge GINSBURG. The 10th amendment addresses the powers not
delegated to the United States and says they are reserved to the
States. The 10th amendment deals with the rights reserved to the
States. The ninth amendment—and you have recited the history—
speaks of the le. There was a concern, as you said, that if we
had a Bill of ﬁ?gﬁw, some rights would surely be left out. There-
fore, it was better, some thought, just to rely on the fact that the
Federal Government was to be a government of enumerated, dele-
gated powers, and leave it at that.

The ninth amendment is part of the idea that people have rights.
The Bill of Rights keeps the Government from intruding on those
rights. We don’t have a complete enumeration in the first 10
amendments, and the ninth amendment so confirms.

Senator SIMON. So that there is no misunderstanding, you be-
lieve, when it says “retained by the people,” it means retained by
the people?

Judge GINSBURG. It doesn’t mean the States. That's the 10th
amendment, yes.

Senator SIMON. I would like to also follow through on the public
opinion question that Senator Biden and Senator DeConcini
stressed. In your opening statement, you quote the great Justice
Cardozo as saying justice is not to be taken by storm, she is to be
wooed by slow advances, and a couple of other quotes that we
heard here,

The Dred Scott decision was probably a very popular decision in
1857, President Buchanan said we have now solved the slavery
problem. But Chief Justice Taney and the others in the majority
made a mistake. In the Korematsu decision regarding Japanese-
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Americans who were taken from the west coast, you had public
opinion clearly on the side of the President of the United States,
Congress, the military. You had a Lt. Gen. John DeWitt who, in
explaining the need for taking 120,000 Japanese from the west
coast, said the Japanese race i3 an enemy race, and while many
second- and third-generation Japanese born on U.S. soil possess
U.S. citizenship and have become Americanized, the racial strains
are undiluted.

Then in one of the most unbelievable nonsequiturs in history, he
said the very fact that no sabotage has taken place to date is a dis-
turbing and confirming indication that such action will be taken.

What we needed at that time and did not have was a Supreme
Court that said we are willing to stand up to all public opinion.
The gradualist approach simply would not work in the Korematsu
decision, nor coum) the Court say, well, Congress can change this.

.1 am sure you agree the Korematsu decision was a tragic deci-
sion.

Judge GINSBURG. Yes, I agree entirely. I think Dred Scott (1857),
by the waﬁ, was a tragic decision, a wrong decision. I don’t think
it was such a popular gtlecision with a good part of the country that
didn’t believe a person who was in a place where he could be free
could be returned to a state of bondage, I don’t believe that Dred
Scott was a popular decision throughout the United States.

Senator SIMON. It was divided opinion, but probably if polls had
been taken at the time, it would have been a popular decision.

Judge GINSBURG. Korematsu (1944) was ingeoed a tragic decision.
One of the dissenting Justices called it legalized racism. That
might have a euphemism for what we now recognize that case rep-
resents, Americans of German ancestry and Americans of Italian
ancestry were not treated that way.

Senator SIMON. But the basic point, and the one that I think by
implication you are suggesting, is that there are times when the
Court has to stand uﬁ to public opinion, and it may be 99 percent
of the time on the other side. But the Court has to be courageous
and lead. It cannot sometimes be gradualist in its approach.

Judge GINSBURG. That was certainly the position Justice Murphy
took. As you know, Justice Black wrote the opinion for the Court.

Senator SIMON. Hard to believe, but he did.

Judge GINSBURG. His opinion upheld the racial classification.

Senator SIMON. Yes,

Senator METZENBAUM [presiding]. Pardon me for interrupting,
Senator Simon. There is a rolicall vote on.

Senator SIMON. OK.

Senator METZENBAUM. We have 6 minutes to get there. Judge
Ginsburg, I think we will take a 10-minute recess because obvi-
ously everybody else has left for the rollcall vote. I think we had
better do s0 as well.

We will recess for a period of 10 minutes.

[A short recess was taken.]

The CHAIRMAN. The hearing will come to order, please.

Let me explain, for those who may be watching this proceeding,
why we all got up and left. There is a debate on the Senate floor
on President Clinton’s national service legislation, and Senator
Kennedy is what we call the floor manager of that legislation, re-
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quired to be on the floor of the Senate during the duration of its
consideration. That is why he is not here, and that is why all of
us got up and went to vote.

We were not abandoning you, Judge. I know you know this, but
for those who are in the audience, it may be useful for them to un-
derstand why we all started to trickle out of here. I was worried
that some of them who are new to the Senate might think it was
a fire drill and they weren't informed or something.

Senator MOSELEY-BRAUN. It is true.

The CHAIRMAN. It is true.

1 also want to tell you, as I got up and left—I should do this,
Judge, but as we got up and left, I was heading over in the subway
car with everyone else to vote. Senators Moseley-Braun and Fein-
stein got in the car with me and said, “Now we know what you
think about equal protection.” I said, “What do you mean?” She
said, “You pot up knowing there was a vote, went to vote, and left
us there.” [Laughter.]

That was not my intention. We were supposed to work this out,
Judge, that half of us would leave so you could continue the ques-
tioning and half would come back,

But, at any rate, none of that is on your time, Senator.

Senator SiMON. I thank you.

The CHAIRMAN. You have 22 minutes and 17 seconds left, and
the floor is yours.

Senator SIMON. I thank you very, very much, and I will use all
22 minutes and 17 seconds.

The CHAIRMAN. And more if you need it, Senator.

Senator SIMON. All right.

You have been asked by both Senator Metzenbaum and Senator
Leahy about the Lemon test on the question of religion and Gov-
ernment. Through the years, we have had nominees here who have
all been asked and have all given answers one way or another. My
staff checked out four nominees I have asked this question of who
now sit on the Court. One was very critical of the Lemon test, and
he continues to be critical of the test on the Court. One was very
supportive, and he continues to be supportive. One said, “I have no
personal disagreement with the test,” but he has voted consistently
in opposition to the Lemon test. And one was not clear, and he has
not been clear since he has been on the Court.

And I guess I would put you down in the not clear position right
now. Is that an incorrect assumption on my part?

Judge GINSBURG. Senator Simon, only to this extent: It is the
governing test, and my approach is the law stays the law unless
and until there is a reason to displace it. So I recognize Lemon v.
Kurtzman (1971) as the governing test. It is the law that is, and
I am not in doubt about that.

I do know that these are very difficult cases. They come to the
Court with a record, with arguments. I have informed the commit-
tee that I have had only one case involving, on the merits, the es-
tablishment part of the religion clauses. So 1 am going to devote
very careful thought to the matter. I am going to read a lot more
than I have read up until now. I appreciate the values involved in
making these decisions. More than that, I am not equipped to say.
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Senator SIMON. Is it misreading what you are saying to say you
have not had a chance to dig into this as thoroughly as you eventu-
ally will obviously have to, but that on the basis of your limited
knowledge of it, you have no difficulty with the Lemon test now?
Is that incorrect?

Judge GINSBURG. I think that is an accurate description. It is
also accurate to say I appreciate that the United States is a coun-
try of many religions. We have a pluralistic society, and that is
characteristic of the United States.

Senator SIMON. And if I could just add, it is not only characteris-
tic, I think it is very, very important that we maintain this. Obvi-
ously there iz some working together. When the local Methodist
church is on fire, no one says separation of church and state, we
can’t call out the fire department. But we have been careful in
avo‘iiding some of the mistakes that some other countries have
made,

The CHAIRMAN. Senator, on my time, because we have gone
through this a number of times, may I ask a question off of the last
question you just asked?

Senator SIMON. You certainly may.

The CHAIRMAN. Hopefully it will ﬁelp clarify rather than confuse.

The Goldman case to which the Senator referred, the case which
is popularly known by most people as allowing a soldier to wear
a yarmulke while in uniform, you were a dissenting view in the cir-
cuit. Your view on appeal——

Senator COHEN. Mr. Chairman, would you clarify? Disallow the
wearing of—

The CHAIRMAN. In other words, the judge took the position that
a soldier could wear a yarmulke while in uniform, notwithstanding
a military prohibition against such use, she arrived at that decision
using reasoning I will not go into now, but it relates to this ques-
tion.

Senator COHEN. Was that a majority or minority opinion?

The CHAIRMAN. Her opinion ended up being the majority opinion
of the Supreme Court——

Judge (GINSBURG. I wish it did. It—

The CHAIRMAN. No, I mean, excuse me. Your opinion ended up
being the minority opinion when it hit the Supreme Court, when
it was decided.

Judge GINSBURG. It was the majority opinion of Congress.

The CHAIRMAN. Yes. [Laughter.]]

That is a good way of putting it.

Senator HATCH. I know.

The CHAIRMAN. But you reasoned and argued, reasoned in your
opinion when it was before you, that the soldier in question should
be able to, under the free exercise clause—explain the case to me.
{Laughter.]

Judge GINSBURG. Captain Goldman had been in service for many
years, and one day the base commander said, “You're out of uni-
form,” because he was wearing a yarmulke, which was his religious
observance, The failure of the service to accommodate to that devi-
ation from the uniform regulation was made the basis of a case
that came before my court. It came before a three-judge panel. 1
was not on that panel.
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The panel unanimously ruled that uniform regulations are, by
their very nature, arbitrary and that the courts were not to second-
guess the military in this decision.

There was then a petition to rehear the case en banc. I voted to
rehear the case en banc. Three people did, but the majority voted
against rehearing the case,

I did not write a full opinion in the Simcha Goldman (1986) case.
I wrote a statement saying the case should be reheard by the full
court. I said the full court should not embrace the argument that
a uniform is a uniform, so there could be no deviation. The case,
I thought, was worth fuller attention.

The CHAIRMAN. So you ultimately did not reach a conclusion
whether or not it violated his constitutional right.

Judge GINSBURG. ! just said we should not leave the final word
for our court with the three-judge panel; we should rehear the case;
the full court should rehear it.

The CHAIRMAN., Would there have been any question in your
mind about the need to rehear it had the Lemon test been in place?

Judge GINSBURG. Because this was a free exercise case, it in-
volved the accommodation that the Government would have to
make to the free exercise of Captain Goldman's religion.

The case fe]l in the military category. The panel reasoned that
the military setting is different. Many rights people enjoy, includ-
ing free speech rights, are curtailed for members of the military.

at was the main line of the panel’s position in Captain Gold-
man’s case. The question ultimately decided by Congress was: In
the interest of allowing Captain Goldman to freely exercise his reli-
gion, could the military be called upon to make this accommodation
to him? Congress realized the free exercise right more fully than
the lcc:lurts did in that instance, and that issue, I think, is now well
settled.

The CHAIRMAN. Thank you, Senator.

Senator SIMON. Of course, Mr. Chairman, If I might just add, I
spoke on the floor on that issue. The question is: In addition to the
fundamental religious question, the free exercise question, does it
in any way impair the military? It has not impaired the Israeli
military. The Indian Army has Sikhs who wear a different head-
dress. They are among the finest members of the military of India.
So that on a military ground, also, it did not have much validity.

If I may shift to a totally different subject s0 I get a little more
of an understanding of where you are, in your opening statement
you accurately described Judge Learned Hand as one of the world’s
greatest jurists. No other non-Supreme Court member has had as
much influence in the history of our country as Judge Learned
Hand. You had one unhappy experience withlgim, but you had the
privilege of meeting him and knowing him—slightly, anyway. I
wish 1 eould have had that experience.

What made Judge Learmed Hand such a distinguished jurist?

Judge GINSBURG. His tremendous learning, his facility with the
English language so that he could describe things so extraor-
dinarily well; his great love of the law as a craft; his genuine caring
about people. Some people think he was too restrained and mod-
erate in his judging, but he believed in the people and in the im-
portance of keeping liberty alive in the hearts of men and women.
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It is unfortunate that he had a blind spot, that he felt uncomfort-
able about dealing with a woman as a law clerk. I think you have
heard the story of my acquaintance with Judge Hand.

Senator SIMON. I did. That is what I was referring to.

Judge GINSBURG. But he was a man of a different age. He had
been brought up not to relate to women in that kind of setting. I
have told the story many times of sitting in the back of the car
when my judge drove Judge Learned Hand home. That great man
would say, en route home, anything that came into his mind. He
would sing songs with words I didn't even know. I once said to him,
“How can you carry on this way with me in the car and yet not
consider me to be your law clerk?” And he said words to this effect:
“Young lady, I am not locking you in the face.”

Those were ancient days. There was no title VII, people were up
front about feeling uncomfortable dealing with women, and that
was that.

Senator SIMON. One other aspect that you did not—and I agree
with everything you said about Judge Learned Hand. I think the
other aspect is he was a great champion of civil liberties.

Judge GINSBURG. Yes, he was, and his decision in the Masses
(1917) case was one of the bright lights in what we see now as a
very unhappy episode in the history of this country—the post-
World War II days of the Red scare.

Senator SIMON. If you were to pick a role model on the Court,
gv_i’ng or dead, what role model or composite role model would it

e?

Judge GINSBURG. I will stay away from the living.

Senator SIMON. All right. [Laughter.]

Judge GINSBURG. We are just now doing a history of our Court,
a circuit history. A question came up about talking to law clerks
for this history. We drew a line with the living. We said to the au-
thor, you may talk to the law clerks about the judges who can’t
complain about it anymore, but not clerks who served the living,
at least not without the judge’s permission.

The CHAIRMAN, That is one of the incredible values of life tenure.
[Laughter.]

Judge GINSBURG. I would also like to restrict my response to this
century. That will make it easier, because if I didn’t I would have
to include Chief Justice John Marshall; he helped make us one Na-
tion, indivisible. If we go on to liberty and justice for all, I would
put together two people who spoke originally in dissent but whose
position on the first amendment is well accepted today, Brandeis
and Holmes.

I would like to include Cardozo, but as you know, his career was
principally on the New York Court of Appeals. He was known for
his common law judging, and less known for constitutional adju-
dication. He served only 6 years on the Supreme Court.

I would add to the list Justice Harlan because, as I explained be-
fore, of the judges in my time, there is no one—whether you agree
with him or disagree with him—who was more honest in telling
you the grounds of his decision, the competing interests, and why
he came out the way he did. I spoke of his total honesty in my dis-
cussion of the conscientious objector case.
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So if I could take those three and put them together, that would
be some Justice, wouldn’t it?

Senator SIMON. It would be. And I would like to add Learned
Hand to that list, if I could, aside from that——

Judge GINSBURG. Yes; I thought we were limiting it to Supreme
Court Justices, but certainly yes. I would like to put Henry Friend-
ly there, too.

Senator SIMON. You have been a champion of the cause of women
and civil liberties for women, and Senator Grassley earlier men-
tioned that in our laws we have finally included Congress which
has set up its own provisions for enforcement of antidiscrimination.
There are problems, and under the separation of powers I think it
is proper for Congress to set up its own.

I serve on the Subcommittee on Disabilities, and my colleague,
Senator Tom Harkin, has written me a letter, and let me just read
two paragraphs from that letter. And I would like to enter the full
letter in the record, Mr. Chairman.

It says:

Unfortunately, no Federal law prohibits discrimination on the basis of disability
or, for that matter, race, gender, religion, or national origin by our Federal courts.
It i3 my understanding that our Federal district and appellate courts have devel-
oped model policies regarding complaints of discrimination by applicants and em-
p?c?yees. However, these policies do not specify the standards that must be used to
determine whether discrimination has occurred, do not specify what remedies are
available, assuming discrimination has been found, and do not include the right to
appeal to the courts. Furthermore, there are no policies governing nondiscrimination
with respect to access by the general public.

With respect to the Supreme Court, it is my understanding that there are no writ-
ten policies or procedures whatsoever prohibiting discrimination in employment and
in access to Supreme Court proceedings and for remedying discrimination.

[The letter of Senator Harkin follows:]

U.S. SENATE,
COMMITTEE ON LABOR AND HUMAN RESOURCES,
Washington, DC, July 14, 1993.
Hon. PAUL SIMON,
U.S. Senator, Dirksen Senate Office Building, Washington, DC.

DEAR PauL: Over the years, we have worked together to broaden the civil rights
and expand opportunities for individuals with disabilities. Section 504 of the Reha-
bilitation Act of 1973 (which, among other things, prohibits discrimination by Fed-
eral agencies in the conduct of their business) and the Americans with Disabilities
Act are two of the most important pieces of legislation impacting on the lives of peo-
ple with disabilities.

Unfortunately, no Federal law prohibits discrimination on the basis of disability
(or for that matter race, Slender, religion, or national origin) by our Federal courts.
It is my understanding that our Federal district and appellate courts have devel-
oTed model policies regarding complaints of discrimination by applicants and em-
ployees. However, these policies: do not specify the standards that must be used to
determine whether discnmination has occurred; do not specify what remedies are
available assuming discrimination has been found; and do not inciude the right to
appeal to the courts. Furthermore, there are no policies governing nondiscrimination
with respect to access by the general public.

With respect to the Supreme Court, it is my understanding that there are no writ-
ten policies or procedures whatsoever prohibiting discrimination in employment and
access to Supreme Court proceedings and for remedying diserimination.

1 request that when Judge Ruth Bader Ginsburg comes before the Judiciary Com-
mittee next week regarding her nomination to serve as an associate Justice on the
U.S. Supreme Court, you inform her about this situation and ask her what she will
do to address it, if confirmed by the Senate.

Sincerely,
Tom HarkIN, U.S. Senator.

75-974 0 - 94 — 8
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Senator SIMON. Now, I don't want to ask you to turn things
around overnight. I would like to get any observations you have on
this, and I would like to, 6 months from now, send a letter to the
new Justice of the Supreme Court and ask her her response at that
goint and what you feel at that point maybe could or should be

one.

Judge GINSBURG. I don’t know what the Supreme Court regula-
tions are. I do know that the Supreme Court in many respects has
heen treated differently by Congress. For example, I participated in
the decision of a case involving picketing at the Supreme Court.
The Supreme Court was not covered by the law that covered the
{egié c;f' the Federal courts. The case was called Grace v. Burger

1985).

The decision, both in our court and the Supreme Court, upheld
the first amendment claim of a woman who was standing, if I re-
member correctly, on the sidewalk in front of the Court carrying
a sign that had the words of the first amendment written on it. She
was removed for doing that.

I can’t speak about what the Supreme Court’s own rules are now.
But, as you have said, Congress has accepted fair employment
practices standards for itself. I hope, if we meet 6 months from
now, I will be informed on the subject of your inquiry and can give
you an enlightened answer,

Senator gIMON. And it does seem to me that not only the Su-
preme Court, but the lower courts ought to have some process by
which, if a person feels that he or she has been aggrieved, that he
or she can go to someone and know that there is some process es-
tablished, some procedures established at all court levels. I will
write to you, if my staff reminds me, 6 months from now.

Senator LEAHY. I will.

Senator SIMON. Senator Leahy will remind me.

I was pleased in reading your background about, first of all, the
fact that you have gone through some things that have been tough,
so that you understand the problems that people who face difficul-
ties have, particularly your statement yesterday of riding along as
a child am? you saw the sign “no dogs or Jews,” and your work in
a social security office in g?dahoma, where you had to deal with
the problems that the American Indians had.

Theodore Roosevelt, in a 1913 speech—this is after he had been
President—said this:

Our judges have been, on the whole, both able and upright gzlblic servants, but
their whole training and the aloofness of their position on the bench prevent their

having, as a rule, any real knowledge of or understanding sympathy with the lives
and needs of the ordinary hard-working toiler.

I think that is a danger for jurists, and probably no place is at
a greater danger than on the U.S. Supreme (E.-ourt, where you really
are isolated, and where, when you meet people, they will tend to
be people of power and wealth, and not people who are unem-
Floyed, not people who have many of the problems that Americans
ace. Have you reflected on this at all, either in your present tenure
or future tenure? How can this nominee make sure that she stays
in touch with the real problems people have out there?

Judge GINSBURG. Yes, Senator, I have and I know just what you
mean. You can even see the difference between the Federal court
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on which I serve and the courts across the street. The U.S. Court-
house tends to be a rather quiet, empty place. If you go across the
street to the District of Columbia Superior Court, you will see a

eat mass of people—all kinds of legal business, all kinds of prob-
ems, including heart-rending family problems. The place is teem-
ing; it is quite a contrast to the quieter halls of the Federal court.

One of the things that I have done every other year with my law
clerks, more often, if they are so inclined, is to visit the local jail
and Lorton Penitentiary, which is the nearest penitentiary. We vis-
ited St. Elizabeth’s, the facility for the criminally insane, when it
was a Federal facility. Now it is a District facility, so we haven’t
gone there in the past few years.

I do that to expose myself to those conditions, and also for my
law clerks. Most of them will go on to practice in large law firms
specializing in corporate business, and won’t see the law as it af-
fects most people. That is one of the things I do to stay in touch.

Senator SIMON. I would simply commend that practice, first of
all. And as you prepare to take that ocath and when you get to-
gether with your family—your son from Illineis, particularly—I
hope that you in some way plan to continue that kind of an expo-
sure. I think it is important. I think it is important for the mem-
bers of the U.S. Senate. I think it is important for Supreme Court
Justices.

Judge GINSBURG. It took me a long time to arrange for a tour at
Alderson, which is one of the nearest women’s Federal facilities.
That was also instructive and moving for me,

Senator SIMON. There are people who will have to assist you in
that, because of the nature of your new position, but I think it is
something that is a desirable thing.

In the case of O’Donnell Construction Co. v. District of Columbia,
you voted against a set-aside, and that was done, as I understand
it, on the basis of the Croson decision of the U.S. Supreme Court.
The Croson decision has resulted in significant damage to opportu-
nities for a lot of minorities and women in the field of business, We
have come a long way in providing opportunities, but we still have
a long way to go, as you know.

I had my staff dig out something from one of my books. Abraham
Lincoln, incidentally, as a State legislator in 1832, came out for the
women’s right to vote almost a century before that happened na-
tionally. But when he was in the legislature, one of the bills
ﬁ:lssed, fairly typical, was the act for the Wabash and Mississippi

ilroad which included this provision:

In case any married woman, infant, idiot or insane person shall be interested in
any such land or real state, the circuit court or justice of the peace shall appoint
some competent and suitable person to act for and in behalf of such married woman,
infant, insane person or idiot.

We have made progress, but we still have progress to make. I
was interested in your decision in the O’Donnell case, whether that
is solely based on response to the Supreme Court, or is there a
philosophical base to your decision also?

Judge GINSBURG. I concurred in a decision that was written for
a unanimous panel. I think the author was Judge Randolph, Qur
decision was controlled bK Croson (1989). The District’s plan meas-
ured up even less than the Richmond plan did in Croson itself. As
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you know, under current law, a different standard applies to Fed-
eral plans; it is a more tolerant standard than the one that applies
to city plans like the Richmond plan.

Croson governs city plans, and Metropolitan Broadcasting (1990)
governs Federal plans. There is certainly a role for Congress to
play in this.

My concurring statement said Croson controls this case. I also re-
called, in that separate statement, the position Justice Powell had
taken in the Bakke (1978) case. He said that you could have a rea-
son for an affirmative action program, for example, Harvard’s pref-
erential admissions program, that was not tied explicitly to proven
past discrimination. But the O'Donnell (1992) case in our court did
not fit that mold. It was a case totally controlled by the Croson
precedent.

Senator SIMON. The second part of my question is, Do you have
a philosophical disagreement with the idea of set-asides?

Judge GINSBURG. I tried to express my view yesterday that, in
many of these cases, there really is underlying discrimination. But
it's not so easy to prove. Sometimes it would be better for society
if we didn’t push people to the wall and make them say, yes, I was
a discriminator. The kind of settlement reflected in many affirma-
tive action plans seems a better, healthier course for society than
one that turns every case into a fierce, adversary contest that be-
comes costly and bitter.

In many of these plans, there is a suspicion that underlying dis-
crimination existed on the part of the employer and, sometimes, on
the part of the unions involved. But, in place of a knock-down-drag-
out fight, it might be better to pursue voluntary action, always tak-
ing into account that there is a countervailing interest, as there
was in the O’Donnell case. Members of the once preferred class un-
derstandably ask, “why me,” why should I be the one made to pay?
I didn’t engage in past discrimination. That’s why these cases must
be approached with understanding and with care.

I hope that is an adequate answer to your question.

Senator SIMON. Really candidly, it wasn’t all I was hoping for,
but I am getting your response and I appreciate that.

My time is up, and I thank you very much, Judge.

Judge GINSBURG. Thank you, Senator.

The CHAIRMAN. Senator Cohen

Senator COHEN, Thank you, Mr. Chairman.

Judge Ginsburg, during one of the breaks earlier today, I threw
caution to the wind and agreed to go on a television program to
comment on the proceedings that we are now conducting. I will be
careful how I phrase this, because they are still covering me right
now.

Two of the joumalists indicated that there were several key
E:int.s involved in these hearings. No. 1, Senators weren’t as

owledgeable as Judge Ginsburg on constitutional decisions. No.
2, we weren't as prepared to followup your answers with an analy-
sis of your judicial thought process. No. 3, we were too busy with
other responsibilities and we were relying primarily upon our
staffs. No. 4, we do not seem as passionate as a committee about

our nomination as, say, the committee was during the Robert
%ork hearings or those of Judge Clarence Thomas. No. 5, you man-
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aged to deflect or, put more roughly, duck questions that might
provide some insight into your thought process, because of the pos-
sibility, however remote, that those issues might come before the
Court at some future, but indefinite time.

I pled guilty to all charges that were made, noting that there
were several members of this committee who were expert in the
field of constitutional law.

Nonetheless, it seems to me it called into sharp focus exactly why
we are here, what is the purpose of this committee in its advice
and consent role. We are supposed to determine whether you have
the intelligence and the competence and the temperament to serve
on the Supreme Court, and I think there is very little disagreement
among the members of this committee that you have all of the req-
uisites.

The additional question that we are seeking to probe is that of

our judicial philosophy. Senator Biden indicated we crossed that
ﬁne finally in this process of confirmation in looking at a judge’s
or a nominee’s philosophy.

But even that examination of philosophy is not without its limits.
For example, it is not incumbent upon you to agree with my inter-
pretation of a law or what I think tie law should be, or that of an
other member. What I think we are trying to do, and are only real-
ly qualified to do, is to examine your philosophy to determine
whether we find it sc extreme that it might call into question those
other requisites that I mentioned before. Barring that, I don’t be-
lieve that the philosophical issue is one that would be appropriate
for the committee. That is my personal view.

There are a number of reasons, in my judgment, why there are
no fireworks in this hearing, and why the members may seem to
be less prepared than they were, let's say, during Judge Bork’s con-
firmation hearings, and perhaps those of Justice Thomas.

No. 1, your record as a jurist is not perceived to be outside the
mainstream of current jurisprudence. That in my judgment is a
major factor. There might be a different view, I would submit to
you, if you had been nominated immediately following your string
of victories before the Supreme Court in arguing on %ehalf of the
expansion of equal protection. There might have been quite a bit
of controversy on this committee at that time, because you might
have been perceived as a political activist who would bring those
activities to the Court.

Two things have intervened: No. 1, time, during which the Amer-
ican people have caught up to your views and now accept them as
what we should have assumed would have been the law all along;
and, No. 2, your service on the Court where you practice restraint,
instead of pursuing a political agenda.

The reason that so many of the members have dwelled on the
issue of whether you might do the right thing—you were citing
Justice Marshall in the Worcester v. Georgia case—is that there is
suspicion in some circles, at least, that you are basically a political
activist who has been hiding in the restrictive robes of an appellate
judge, and that those restrictions will be cast aside and you will
don a much larger garment. There is fear and apprehension on the
part of some that that might be the case, and there is the hope on
the part of some that that is precisely what you will do.



220

So for all of those reasons, we are trying to probe exactly where
it is you would likely take yourself and perhaps even the Court on
any given decision.

I was struck by your comment in response to Senator Biden yes-
terday. You said every Justice and judge should do what he or she
believes to be legally right. I looked over at Senator Biden and he
was smiling, and he said, “You're good, Judge, you're real good.” I
jotted a note that said “delphic ambiguity.”

I am sure you are familiar with Greek mythology about the
delphic oracle, where people would go to this cave and they would
ask the mouth of the cave a question, and the answer would come
back, to be interpreted by the listener to whatever he or she want-
ed to hear at that time. ! can recall one classic case where a leader
of an army went to the delphic oracle and said, “Tell me what will
happen if I invade Greece or a province tomorrow.” And the answer
came back, “If you invade tomorrow, a great army will fall.”
Buoyed by that, he went back, got his troops together and went in
and got massacred. A great army did fall, his army.

So we have come to see those kinds of responses as perhaps
delphic in their ambiguity.

It also struck me that the response that every judge should do
what he or she believes to be legally right is something of a So-
cratic exercise. I thought of the Socratic dialog in which the ques-
tion is posed, Is beauty pleasing to the gods because it is good, or
is it good because it is pleasing to the gods?

In this particular case, I would ask, Is it the right thing because
it ileases the Court, or does it please the Court because it is the
right thing?

That is the kind of Socratic question that we are trying to resolve
here. In the absence of established precedent, is what the Court be-
lieves to be the right thing based upon what is morally right or
what it perceives to be socially right?

Judge GINSBURG. 1 have yet to see the case where the Court has
nothing to guide it, where there is that kind of blank. There is al-
ways the text that we are interpreting. The text comes in a certain
setting. There is in this day and age an abundance of case law and
commentary.

I have not seen a case where the Court totally lacks way pavers.

Senator COHEN. Aren’t there always questions where you call it
a first impression?

Judge GINSBURG. Yes; that means the precise case hasn’t been
decided by the Court. But there are, almost always ansalogies. I
have not seen a case without analogies. And there are often choices
to be made. I described one when I spoke of Wright v. Regan
(1981}, where there were two lines of precedent; the case, the par-
ticular case, could have been placed in either category. We placed
it in one category. The Supreme Court said we were wrong; it be-
longed in the other.

ere are those kinds of choices. But I think every judge in this
gystem is committed to the health and welfare of the Federal
courts. When one compares to other systems what we have and the
high position of our Supreme Court—a position unique in the
world—the value of our system becomes clear, and we want to keep
the system safe.
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Senator COHEN. All right. Let me rephrase it a bit. Senator
Biden asked you under what circumstances it would be appropriate
to do the right thing; that is, to step out in front of the political
process or perhaps even, indeed, puglic opinion. We can go back
and look at the Brown case in which you felt there was a sufficient
legal foundation for the Court to have stepped out, at least a little
bit, in front of public opinion at that time.

There is the Roe decision in which I think you felt, in writing
your analysis of that particular case, that there was an insufficient
foundation, at least politically, to support that decision and that
the Court might have reached a different result or perhaps the
same result under a different rationale.

These are two cases where they stepped out in front to make a
rather bold decision.

The question I have is: What if you have public opinion polls
which delineate a fairly stable body of public opinion and Congress
has taken either no action or has passed a law which you perceive
to be inconsistent with public opinion? What would be your role as
a Supreme Court Justice in deing the right thing under those cir-
cumstances?

Judge GINSBURG. If Congress has passed a law inconsistent with
public opinion, then the public will react to it one way or another,
and either accept it or not accept it. That is what legislatures——

Senator COHEN. No; I am asking it a different way. I am asking
what if you have a situation in which Congress has taken no action
in this area but public opinion polls show that there is a fairly solid
majority in favor of a particular social objective. Congress has ei-
ther taken no action or, in fact, passes an act which is inconsistent
with what is perceived to be a solid body of public opinion. What
do you believe the role of the Court should be under those cir-
cumstances?

Judge GINSBURG, We do not have a tricameral system. The
courts don’t react to public opinion polls. They do react to what
Professor Freund described as, not the weather of the day, but the
climate of the age. I tried to explain that when I talked about the
19th amendment and the 14th amendment.

Senator COHEN. Let me go ahead and quote what you did write,
and perhaps you can clarity it for me. You indicated that you ap-
prove of a change in constitutional interpretation that has been
brought about by a “growing comprehension by a jurist of a perva-
sive change in society at large.”

So you believe the Court should acknowledge a pervasive change
in society at large in reaching a constitutional decision.

What I am asking you is: What if society at large is ahead of the
legislative branch?

Judge GINSBURG. Senator Cohen, I must ask you to place the
statement that you read in context. It was made in a very specific
context. The point was that, at last, the country had come to appre-
ciate that women were full and equal citizens with men; that the
perception of women'’s place that marked the 19th century and the
18th century had become obsolete; that when the 19th amendment
gave women the right to vote, they became full and equal citizens
entitled to the same protection men had under the 14th amend-
ment.
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1 was speaking in that context. I was not addressing a grand,
philosophical concept that would apply acruss the board. I spoke
specifically and only of the wing understanding of society that
women were equal citizens. That is the point I made in the writing
to which you referred.

Senator COHEN. Right, but the language, I would assume, would
apply to other situations as well, would it not? If there is a growing
comprehension by that jurist of a dpervu*zu-;i‘.re change in society at
large, that in your judgment would at least argue for or, indyeed
perhaps even compel the Court to recognize that change, even in
the absence of a statute or perhaps even in opposition to a statute,
would it not?

Judge GINSBURG. Senator, I have spoken in the context of gender
equality. There are other contexts in which people are maki
claims and will be making claims that will come before the Fedexﬁ
courts. I cannot say anything more than I have already said on
that subject.

Senator COHEN. In other words, should I just take that argument
and cgnﬁne it only to the equality of women under the 14th amend-
ment?

Judge GINSBURG. Take what I wrote and appreciate that I be-
lieve it would be injudicious of me to speak now about the many
classifications that could come befere the Court. May I recall what
I said in my opening remarks, that I do not want to offer here any
hints on matters I have not already addressed.

Senator COHEN. All right.

Judge GINSBURG. To avoid prejudgment, I must draw the line
where T did.

Senator COHEN. Let me go on. I take it you do believe that the
Equal Rights Amendment is still necessary to provide an explicit
constitutional guarantee of equal protection for women. Do you still
believe that?

Judge GINSBURG. I have said that I think the Equal Rights
Amendment is an important symbol. Qur Constitution has survived
for over 200 years with very few amendments. I appreciate that,
and would like to keep it that way.

On the other hand, I do think that at the end of this century,
the Equal Rights Amendment would be, even if only symbelic, an
important symbol to add explicitly to the Constitution, because I
would like the statement the amendment makes to be clear to
every grade school child.

Senator COHEN. Let me explain to you why I am asking this

uestion so you won't take oftense that I might be quoting some-
thing out of context. My understanding is you have written that
you believe the Equal Rights Amendment is necessary to provide
an explicit constitutional guarantee of equal protection for women,
that tﬁe Supreme Court has uged what you call creative interpreta-
tions to accommodate a modern vision of sexual equality, and that
such interpretation, however, has limits, but sensibly approached,
it is consistent with the grand design of the Framers. I believe that
is a pretty close paraphrase of what you have written.

Judge GINSBURG. Yes.

Senator COHEN. The question I have is: What are the limits that
you believe are still in place? And would you wait for Congress to
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eliminate those limits, or would you engage in creative interpreta-
tion to achieve the elimination of the limits?

Judge GINSBURG. I must return to my plea for understanding
that a judge works from the particular to the general.

Senator COHEN. What are the limits you see that the Court has
imposed in not granting full recognition to equal rights for women
through this process of creative interpretation?

Judge GINSBURG. I don’t think that the Court has imposed limits.
The Court takes these matters case by case. In the most recent
cases the Court struck down a gender classification. It said the
standard of review is still open; the Court has not rejected the most
stringent standard of review for gender-based classifications.

But I do want to clarify. I appreciate the compliment that you
paid me, but you must understand how unfamiliar this milieu is
to me. I haven’t done anything as a teacher or an advocate without
tremendous preparation, without a written outline or brief, without
notes for oral argument. I never taught a class without hours of
preparation, et least 4 hours for every 1 hour I spent in the class-
room. So this milieu is much more familiar to you—

Senator COHEN. In other words, you would rather be up here
asking us those questions, right? [Laughter.]

Judge GINSBURG. This questioning is a very healthy exercise, be-
cause you are making an indelible impression on me of what it is
like to sit down here, on the receiving end and how much easier
it is to ask the questions than to answer them.

Senator COHEN. I hope you will reciprocate in the event that any
of us, when we leave this place, come before you and you are sit-
ting on the Court. [Laughter.]

In any event, I would like to move on——

The CHAIRMAN. As counsel, he means. [Laughter.]

Senator HATCH. Not a defendant. Right. I just hope you won't re-
ciprocate under some circumstances.

Senator COHEN. Judge Ginsburg, you were quoting, I helieve,
Judge Irving Goldberg yesterday. You quoted him as saying that
the Court or judges were like fire fighters putting out fires that
they didn’t start. Some would argue that the Supreme Court from
time to time has, in fact, started fires that might have remained
either unignited or been smothered through what I would call su-
preme silence.

But assume that fire of controversy is now before you. I would
like to know how you view congressional intent.

There are jurists who argue that the Court should disregard the
tradition of looking to the legislative history of a law to determine
how Congress intended that it be executed, and under this view
they should look to the language in the four corners of the statute
to resolve any ambiguities and not to committee reports, floor
speeches, or any other items that might accompany a bill through
the legislative process.

Now, the proponents argue, as one has said, that “judicial abdi-
cation to a fictitious legislative intent” would occur were you to
look for congressional intent, and that legislative history itself is
“the last hope of lost interpretive causes.”

Do you agree with that statement?
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Judge GINSBURG. It would be wonderful, Senator, if you wrote
the laws so clearly that we knew what your intent was imme-
diately on reading them. Qur job is to interpret the laws as the leg-
islature meant them to be interpreted. Best of all possible worlds
for us would be that you speak clearly, you leave no doubt, and we
can just read the text and say no reasonable person can disagree
about its meaning.

But very often, my colleagues will look at a text, and one reason-
able mind will say it means x while another reasonable mind will
say it means y. We must then look someplace else.

In such cases, I turn to the legislative history. I do so with an
attitude I can best describe as hopeful skepticism. Hopeful because
I really hope I will find something genuinely helpful there and that
everything will be on line, the committee report and any other
statements made. It would be grand if they all coincide.

Senator COHEN. What happens when you find legislative ambigu-
ity? Do you look to the statements of committee chairmen, the
managers of the bill? Do you look to the majority and minority
leaders? Do you look to language in the committee reports? Do you
give any priority in that hierarchy of words that might be found
in a legislative history, assuming there is ambiguity?

Judge GINSBURG. Not rigidly. I can say as a general rule, if you
have a unanimous committee report, that is going to be more use-
ful, more reliable, than a statement made by a member of the
chamber after the bill has passed. The statement of a single legis-
lator generally would count for less.

But I can't give you a definitive account and say it is always the
committee report or it is always the statement of the sponsor that
comes first. A very fine judge of my court, Judge Harold Leventhal,
once said that visiting legislative history is like going to a cocktail
party and looking through the crowd for your friends. There are
some very recent situations in which the legislative history is so
crammed that a statement saying the law means one thing can be
matched by a statement saying it means something else.

So, yes, one must decide the case. A judge must decide what the
legislature mean. If she can't tell from the words of the statute, she
must resort to our sources of help. Sometimes a judge can reason
by analogy. Perhaps a similar statute was passed that has a clear-
er statement either in the text or the history of that statute. But,
yes, I do look at legislative history when the text is not clear, and
I approach it with an attitude of hopeful skepticism.

Senator COHEN. [ raise the issue because, No. 1, you have testi-
fied before this committee in the past, I believe in 1985, in opposi-
tion to the creation of a Federal intercircuit panel that would re-
solve the differences in statutory interpretation among the circuit
courts. Another reason I raise the igsue is that the Supreme Court
traditionally upholds the executive branch’s interpretation of a law
unless there is a contrary congressional intent that has been estab-
lished. That became of particular importance to us in the Rust v.
Sulliven case in which the Supreme Court in a 5-to-4 decision
upheld the Reagan administration’s regulation that prohibited the
grant recipients of title X family planning funds from providing
counseling and referral or services on abortion. It seems to me it
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was a reversal of longstanding tradition to achieve that particular
end.

For the benefit of my colleagues, the language that I quoted ear-
lier, about judicial abdication to a fictitious legislative intent, that
was Justice Scalia who articulated that position.

Judge GINSBURG. I am well aware of his position.

Senator COHEN, Let me turn, if I can, to the issue of free speech.
The case involved the Community for Creative Nonviolence or
CCNV v. Watt. Do you remember that case?

Judge GINSBURG. Yes, I do, that was the sleeping in the park
case.

Senator COHEN. Yes, the sleeping in the park case. It is not the
same as “Sleeping in Seattle,” but sleeping over in Lafayette Park.

Judge GINSBURG. “Sleepless in Seattle.”

Senator COHEN. You saw the movie?

Judge GINSBURG. I did, yes. [Laughter.]

I don’t get to see many movies, but I did get to see that one.

Senator COHEN. You enjoyed it, as well.

Judge GINSBURG. 1 did, especially the musie.

Senator COHEN. Do you have the sound track to the music?
[Laughter.]

Let me come back to the issue of conduct and speech. We have
a somewhat ironic situation where conduct can in fact be inter-
preted as speech protected by the first amendment. For example,
we know the Court’s ruling on burning of the American flag. A
number of people believe that to be an act which is not protected
by the first amendment, but the Court ruled otherwise. So this is
a case in which what I consider to be a violent act is construed to
be speech.

We also have a situation in which speech can be construed to be
conduct. You would agree with that?

Judge GINSBURG. That conduct——

Senator COHEN. That speech itself can constitute conduct.

Judge GINSBURG. Can you give me an example?

Senator COHEN. I could, but if I did, you couldn’t answer the
question.

. dJudge GINSBURG. Then you are tipping me off that I
shouldn’t——

[Laughter.]

k}rou are starting me down the slope and I shouldn’t put on the
skis,

Senator COHEN. That is precisely where I want to take you. Let
me see if I can camouflage my intent here for a moment and go
back to the CCNV v. Watt case. In that particular case, the Govern-
ment argued that protesters could not sleep in the park. They could
demonstrate, they could parade in the park and they could stand
in the park, but they could not sleep in the park. The Park Service
argued it violated camping restrictions, and the district court ruled
in favor of the Park Service.

The appellate court reversed, ruling 6 to 5 in favor of the
protestors, and you, as I understand it, joined in the majority deci-
sion, but you did not join in some rather sweeping language about
free speech—the on-site sleep of a round-the-clock demonstrator is
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indistinguishable from leaflet distribution, speeches or flag dis-
plays—or something to that effect on the part of the majority.

You also rejected then Judge Scalia’s position that the first
amendment only protected speech and not conduct, and I think you
called it or wrote that it was an arbitrary, less than fully baked
theory. Do you remember writing those words?

Judge GINSBURG. Yes.

Senator COHEN. It would seem that the Supreme Court affirmed
your position as far as the first amendment applying to conduct as
well as speech. What you said is that “sleeping in symbolic tents”
has a “personal non-communicative aspect” that bears a “close,
functional relationship” to standing or sitting in such tents, that is,
it guarantees that the demonstrator is physically present to sustain
around-the-clock demonstration.

Then you went on to say it is not a rational rule of order to for-
bid sleeping, while permitting tenting, lying down and maintaining
a 24-hour presence, and that “the non-communicative component of
the mix reflected in CCNV’s request of permission to sleep * * *
facilitates expression.”

I can see my time is running out here.

The CHAIRMAN. Finish your thought.

Senator COHEN. The question I have is whether you would give
first amendment protection to any noncommunicative component of
the mix in a case that involves a facilitation of expression. In other
words, is that a test that we can apply in future cases that involve
conduct that is in some way related to speech that would be pro-
tected, or is this the same situation where you are going to say
don’t take my words beyond the individual case?

Judge GINSBURG. The facilitative aspect of it is not entitled to
the same protection as the expressive aspect of it. My comment in
relation to my colleague’s opinion is that one cannot draw a line
between words and expression as he did, and say neatly, when you
speak, that is speech, and otherwise it is conduct. I gave, as an ex-
ample, this illustration: It is said that during World War II the
King of Denmark stepped out on the street in Copenhagen wearing
a yellow armband. If so, that gesture expressed the idea more
forcefully than words could.

Senator COHEN, Let me just conclude. I have been struck by the
irony in which one can burn the American flag and that is constitu-
tionally protected speech, and yet, if one declares that one is gay
in the military, that is not speech, that’s an act. It is a paradox,
perhaps, that exists, which you, Judge Ginsburg, in all likelihood
will have to resolve.

My time is up, Mr. Chairman. Thank you.

The CHAIRMAN. Thank you. You have demonstrated several
things. The first part of your question is that you are a much bet-
ter commentator than those who ask you the questions.

Senator Kohl, I got it right this time.

Senator KoHL. All right. Thank you very much, Mr. Chairman.

The CHAIRMAN. Just so I let it be known, one of my colleagues
passed me a note saying, “It’s Kohl, not Feinstein.”

Senator KOHL. I asked them to do that.
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The CHAIRMAN. It comes with age and senility on my part, Sen-
ator, I apologize for yesterday again. I imagine I will be apologizing
for the remainder of the year. Pfease go ahead.

Senator KoHL. Judge Ginsburg, a brief question.

First, earlier this year, as pell-'iaps you recall, during the months
when President Clinton was searching for a repiacement for Justice
White, one of Justice Scalia’s law clerks, who was seeking to find
out who he would prefer as a colleague, asked the Justice whether
he would rather be stranded on a desert island with Lawrence
Tribe or Mario Cuomo. And as I am sure you remember, Justice
Scalia answered quickly and distinctively, perhaps, Ruth Bader
Ginsburg.

I have two questions. First, Judge, do you want to be stranded
on a desert island with Justice Scalia? Do you want to be stranded
on an island with him? [Laughter.]

The second question is do you see yourself on the same island of
legislative intent that Justice Scalia now lives on?

enator HATCH. You can refuse to answer those questions, Judge.

Judge GINSBURG. I can say one thing about Justice Scalia: He is
one of the few people in the world who can make me laugh, and
I appreciate him for that,

n legislative intent, I think I answered the question earlier. We
have had on our court interesting colloquies about the difference in
our attitude toward legislative history. Wherever I am and wher-
ever he is, I think we will continue to have that interesting dif-
ference of view on the appropriateness of seeking help from legisla-
tive history.

Senator KOHL. So I take it you don’t feel safe on the same island,
you don’t see yourself on the same island of legislative intent as
Justice Scalia?

Judge GINSBURG. | don’t on the question whether conduct is ex-
pression.

Senator KoHL. All right. Judge Ginsburg, I am still trying to get
a better sense of the way your experience as a person has impacted
your vision as a judge and as a potential Supreme Court Justice.

As I reviewed your testimony and the conversation we had sev-
eral weeks ago, I was struck by how directly you have been touched
by injustice. You were, as we know, a victilm of gender discrimina-
tion, and you told us vesterday of having been denied admission to
some resort, because dogs and Jews were not allowed there. Of
course, you told us your family left Europe, in part, to flee discrimi-
nation and persecution.

Now, up until Chairman Biden introduced me yesterday, I myself
have never experienced gender discrimination. But I also remem-
ber seeing those “no dogs and Jews allowed” signs in the commu-
nity where 1 went to camp as a kid.

Xs we all know, today, access to society’s opportunities and insti-
tutions is still denied to many. For example, kids who can’t vote,
who contribute money to politicians, are still left out. The growing
disparity between rich and poor in our country is barely being ad-
dressed. And while great progress has been made in civil rights,
many minorities and women are still denijed full equality.

I am in public life partly because I want to do what I can to ame-
liorate these conditions. at I would like to do is to discuss with
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you your motives, your commitment, and perhaps some of your pas-
sions.

As an advocate, you, on behalf of all women in our society, slowly
scaled the mountain of injustice. As part of that process, you
turned to the courts, and it was there that you sought decisions to
extend the current range of rights for women. So I am a little bit
confused about the tension between the somewhat restrictive role
you describe for judges and the much more dynamic role that you
adopted as an advocate.

This now is the third confirmation hearing that I have been in-
volved in, and in each of them, Judge Ginsburg, the nominee has
told us or asked us to ignore certain aspects of their personality or
their previous life-work experience, and you appear to be doing
somewhat of the same thing. You ask us to judge you almost only
as a judge, and not to consider very much of your experience as an
advocate. But I think we need to judge you as a total person, a per-
son who felt discrimination and fought against it, as a woman who
cares about the future of her children and grandchildren, in short,
as a whole person.

I, for one, don’t helieve that you can shed your total life experi-
ences and your personality when you sit at tge bench. I know you
do not have and should not have an agenda in terms of specific is-
sues, but I wonder if you have an agenda in terms of broad con-
cepts.

When you were an advocate, you sought to persuade the courts
to listen to what were then novel arguments about gender discrimi-
nation. And as a Justice, when you sit with your colleagues to de-
cide what cases to hear, you will for that moment also be an advo-
cate, seeking to persuade your colleagues to accept certain cases
which raise certain kinds of issues.

As a Justice, will you, as you did as an advocate, encourage the
Court to hear cases whose facts allow you to entertain novel claims
and break new ground? Or will you be inclined to be a moderate
incrementalist in that capacity, as well, encouraging the Court to
hear cases whose facts raise more narrow issues and restrict the
range of a decision?

Finally, what I am trying to say, Judge, is that, as a lawyer, you
helped build a ladder which allowed women to climb into the courts
and begin the process of achieving equality. As others seek to con-
struct their ladder, do you feel any special obligation to help them
get their day in court?

Judge GINSBURG. Senator, I have not asked you to overlook, nor
have I apologized for, anything I have done. Some of the best work
I have done is reflected in my briefs. But I am a judge, not an ad-
vocate.

I am reminded of the story that Judge Constance Baker Motley
tells. She was once asked to recuse herself from a title VII case,
because it was a sex discrimination case and she was a woman, so
surely she should not sit on the case. She reminded the lawyer who
made that application that there are only two choices, either you
are a man or you are a woman. She said she would decide that
case fairly and no one should think she is disqualified.

Of course, the role of a judge is different from the role of an ad-
vocate. An advocate makes the very best case she can for her cli-
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ent. A judge judges impartially. A judge at my level takes what is
put on her plate. We don’t have a choice.

You are right in pointing out that the Supreme Court’s jurisdic-
tion is discretionary, and the obligation of those judges is to take
the cases that most need a national solution, The Court doesn’t sit
there to take the easy cases. You don’t need a Supreme Court for
the easy cases. The Justices must look at what issues need to be
decided most for the Nation, and that’s the basis on which the
judges make their decisions about what to take.

I can’t answer any more precisely than that, but I think cne of
the reasons the Supreme Court was eager and urged Congress to
remove the mandatory jurisdiction was that the Court then could
take the cases that most needed a national solution.

Senator KoHL. Well, I think that is a very good answer. When
you and your fellow Justices, in the event you are confirmed, will
be sitting, you will be deciding every year collectively, and you will
have the right and the obligation and the opportunity to exercise
the judgment as to which cases the Court wiﬁ take. Just as a sim-
ple matter of fact, I think we need to point that out and under-
stand that, and when you make those decisions, you know you will
be exercising judgments, of course. And you said you will take
those cases which will most appear to neec{ some national solution
in our society.

So let me ask you: What do you think are the major problems
and challenges that face our society? I just throw out things like
racism, sexism, guns, crime, drugs. Give us some indication as to
what you think some of these major unresolved problems are that
we are facing in our society today.

Judge GINSBURG. You listed a number of the ones that would be
on the top of anyone’s list. But the Court doesn’t deal with prob-
lems at large—crime or violence in our society. What comes to the
Court is a particular case raising an issue in a particular context;
unlike legislators, courts don’t entertain general issues. They re-
solve concrete cases.

The Court also considers timing. Sometimes the Court believes
it will be able to judge better, if it has more returns from the other
Federal courts. That is, perhaps the first time an issue is pre-
sented, the Court shouldn't take the case. Perhaps the Court would
benefit from the views of several judges on the question. If all of
the judges who have heard the matter are in agreement, the Court
might decide that it need not take up the issue.

If there is a division among lower court judges, then there may
be a greater need for Supreme Court disposition. The idea is some-
times called percolation—having an issue aired in the lower courts
for a time, having commentators speak to it, so that when the
Court ultimately judges the case, it will be better informed to make
the decision. In some areas, that is a wise thing to do.

One of the cases in which I participated—a decision the Supreme
Court reversed—might serve as an example. The case involved the
fourth amendment. The Supreme Court had decided that if police
officers stop a car, open the trunk and find a suitcase in it, they
can't open the suitcase without a warrant.

Cases then trooped before the lower courts involving other con-
tainers in cars—cardboard boxes and plastic bags, for example.
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Lower courts began to draw a “luggage line”; some applied a “wor-
thy container” doctrine to determine when police officers needed a
warrant. One was needed for a leather suitcase, for sure; lower
courts were not so sure about lesser containers.

My court, in that time of uncertainty, got the case of a leather
pouch and a paper bag, side-by-side in a car trunk. The three-judge
panel held that the police needed a warrant before they could open
the leather pouch, but didn’t need a warrant to open the paper bag,
because it was a flimsy, unworthy container.

I wrote an opinion for the full court saying we have now seen an
array of container cases, going from the leather suitcase to the
lowly paper bag, and we can’t expect golioe officers to make worthy
container judgments on the spot. Either you can open a container
or you can’t without a warrant. Because the Supreme Court had
held that police officers could not open a suitcase without a war-
rant, my court held police could not open any closed container with-
out a warrant.

The Supreme Court said you have persuaded us that police offi-
cers should not be expected to draw luggage lines on the spot, but
you are wrong about the ultimate solution. Once police officers
have reason to stop a car, they can open the trunk and inspect any-
thing in it without a warrant. That was a situation in which it was
at first thought that police, and then courts, could distinguish be-
tween containers on the basis of their character. By the time the
issue got to the Supreme Court, the Court saw that a “worthy con-
tainer” rule would not work.

The Court might not have seen that in the very first case. It took
a string of cases in the lower courts—there really were cardboard
box and plastic bag cases—all kinds of container cases. So that is
an example of percolation. The Supreme Court was better in-
formed, I think, in making the ultimate decision because the issue
had been considered in the circuits for some years and the Court
could take the variety of lower Court opinions into account when
it made its final decision.

Senator KoHL. I know how much you care for your grand-
children. It is perfectly obvious to all of us who have seen this con-
firmation hearing, and it is a great thing.

As you know, what we are doing without their ability to rep-
resent themselves is imposing an enormous tax burden on them.
We are building it up year by year, and they have no way to re-
spond, to react, to protest, to vote us in or out. They just sit there
and see it happen. And we all know that someday they are going
to have to pay a price for that.

How can they be represented by the courts? Is there any way
that your court can represent them? There is taxation without rep-
resentation, an enormous burden of taxation without representa-
tion. Does that in any way strike you as something that the courts
might have a right to take a look at someday?

Judge GINSBURG. I think you must represent them and their par-
ents must represent them, and we all must represent them. All
persons should care about the next generation. In a democracy, the
people and the legislators must care about what is happening to
the next generation.
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Senator KoHL. All right. Judge Ginsburg, Justice Brandeis once
said that you can judge a person better by the books on their shelf
than by tﬁe clients that they have in their office. So I am asking
you what is on your shelf. Could you tell us a little bit about your
reading habits, the kinds of books you read, what book you most
recently read?

Judge GINSBURG. I can tell you the two books I most recently
read. I don’t know that these are representative, but most recently
I read “Wordstruck” by Robert McNeil, and Marian Wright
Edelman’s book, dedicated to her children, “The Measure of Our
Success.”

I haven't been doing heavy reading in these last 5 weeks apart

from reviewing over 700 of my opinions, to recall what I said in
them, and refreshing my reco{lection of various areas of Federal
law,
My husband is a voracious reader. He often selects books for me.
He ﬁnows what I would eaglj}c;y. Every once in a while, I choose
something for myself, like e Bean Tree,” which I recently read
and enjoyed. But when my husband reads a book he knows I would
particularly like, he says, “Read this one,” like “Love in the Time
of Cholera,” which I adored.

Senator KOHL. Do you read a great deal of fiction or nonfiction,
or is it equal?

Judge GINSBURG. I probably read more fiction because I deal
every day with so much nonfiction.

Senator KoHL. All ri%ht.. Judge Ginsburg, if confirmed, you will
be replacing Justice Byron White, of course. What are your
thoughts on Justice White’s career on the Court? In what ways do
you think you might be like or different from the person that you
are most likely to be replacing?

Judge GINSBURG. The differences I think are obvious. I surely do
not have his athletic prowess. [Laughter.]

He is very tall, ancr I am rather small. I have tremendous admi-
ration for him. I hope I am like him in dedication to the job and
readiness to work hard at it.

I can tell you that he has been so grand and thoughtful. He
called me the day of the nomination, and called me at least twice
while cleaning up—he is moving his chambers—to ask me whether
I would like him to save for me this or that document, items he
thinks would be particularly useful for a new Justice. He has al-
ready sent me some pages with the advice, “Don’t read this now,
but read it a month from now.”

He is a very caring, wonderful person. I would like to say some-
thing about Justice White that few people appreciate. It has been
said many times here that I argued six cases in the Supreme Court
and prevailed in five. If it had been up to Justice White, I would
have prevailed in all six because he voted for me every time. He
was the only one who did, although I am happy to say that Justices
Brennan and Marshall came close in that one case the Court de-
cided against my client. So I feel a particularly strong affinity to
Justice White.

Senator KOHL. That is very good. Since your nomination, Judge
Ginsburg, there have been reams and reams of information that
have been printed and impressions that have been printed about
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you. Anything that you have read that has struck you particularly
as being reflective of the kind of a person you are? Or don’t you
read these things? Don’t they interest you? How would you de-
scribe, just in general terms, the person that you would like us to
know today on the eve of what may be your confirmation as a Su-
preme Court Justice? Recognizing that this is probably the last
time that the American people will ever have a chance to glimpse
you as a person and what you would like them to think most of
all when they think of you.

Judge GINSBURG. I would like to be thought of as someone who
cares ahout people and does the best she can with the talent she
has to make a contribution to a better world.

Senator KoHL. Thank you very much. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

We will now take a brief break and then come back, and we will
finish with our three distinguished colleagues. We will take these
in the order of three, and then we will close down for the day,
Judge. So we will take now a 10-minute break. Let’s try to come
back at 25 after, maybe about 13 minutes, and then we will start
with Senator Pressler when we come back, then Senator Feinstein,
then Senator Moseley-Braun,

(A short recess was taken.]

b Tl}cle CHAIRMAN. The hearing will come to order. Judge, welcome
ack.

Senator Pressler, the floor is yours.

Senator PRESSLER. Thank you very much.

Judge, as I mentioned to you in the meeting in my office, in my
State and in the Western part of the United States there are a lot
of questions about Indian jurisdiction and problems between non-
Indians and Indians on or near reservations. And I subsequently
sent you a series of questions that I might ask.

I might say that I also wrote to all the lawyers in my State and
asked them for suggested questions, and they sent back lengthy re-
sponses about what I should ask. I have stacks of their letters here
somewhere. | am going to have to write all of them a thank-you
note. If they watch this, they might be disappointed if I don’t ask
their question. But I don’t think I can ask you all the questions
they sent because some of them have been covered. But many of
the questions they sent did involve tribal jurisdiction and some of
the problems that affect Native American people.

Now, the Constitution in article I, section 8, gave Congress the
power to regulate commerce with foreign nations, and among the
several States, and with the Indian tribes. Over the years the Fed-
eral Government has employed various policies to structure its re-
lations with the tribes, Federal policy toward the tribes has run the
gamut from waging war against them to viewing them as depend-
ent beneficiaries oga Federal trust relationship, creating reserva-
tions for them, allotting individual tracts of land to their members,
attempting to assimilate them into the dominant culture, terminat-
ing their tribal status, to the present time affording them greater
self-determination.

Apart from the right or wrong of any of these policies, the fact
of the matter is that my constituents, Indian and non-Indian, must
live with the present-day realities descended from these policies.
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These realities lead to litigation that comes before the courts for
resolution.

Let me say that it is not only in South Dakota, but I read in the
paper that Connecticut even has a dispute over Indian lands, and
I believe other east coast States have unresolved Indian questions.
So it isn’t strictly a Western issue.

But, first of all, do you take an expansive or restrictive view of
tribal sovereignty?

Judge GINSBURG. I take whatever view Congress has instructed.
Senator, Congress has full power over Indian affairs under the
Constitution, and the Supreme Court has so confirmed, most re-
cently in Morton v. Mancari (1974). Judges are bound to accord the
tribes whatever sovereignty Congress has given them or left them,
and as a judge, I would be bound to apply whatever policy Con-
%ress has set in this very difficult area. Control is in the hands of

ongress, and the courts are obliged to faithfully execute such laws
as Congress has chosen to enact.

Senator PRESSLER. Now, what type of analysis might you apply
in deciding the legal boundaries of tribal sovereignty?

Judge (GINSBURG. I am not equipped to respond absent informa-
tion about the particular case. Without the benefit of briefs and ar-
guments, all I can say is that [ would attempt faithfully to follow
the law as laid down by Congress, taking account of the precedent
in point.

nator PRESSLER. What weight would you give to each of the
following when deciding cases involving disputes with the Indian
tribes in view of what the Constitution says? Treaties between the
tribes and the Federal Government that have been written over the
years. We have a trust relationship between the Federal Govern-
ment and the federally recognized Indian tribes. And, finally, the
power of Congress to legislate matters relating to Indians and In-
dian tribes,

Judge GINSBURG. As far as treaties are concerned, Congress can
abrogate treaties with the Indian tribes, and to the extent Congress
has not done so, the treaties would be binding on the Executive.

And your next inquiry concerned?

Senator PRESSLER. There are treaties and there is the trust rela-
tionship. I believe the Secretary of the Interior is the trustee for
the American Indians, and there is a special relationship between
the Federal Government and federally recognized Indian tribes.

Judge GINSBURG. The Court made clear in the Cherokee Nation
(1831) case that when Congress indicates in a treaty or a statute
that the Government is to assume a trust relationship with a rec-
ognized tribe, the Court will then apply that policy. And with re-
spect to the power of Congress to legislate, the Supreme Court has
%nsistently recognized that Congress has full power over Indian

airs.

So my answer is that this is peculiarly an area where the courts
will do what Congress instructs, recognizing that these are very
difficult questions%:? the legislature to confront and resolve.

Senator PRESSLER. Perhaps the No. 1 complaint I hear from my
constituents in Indian country, both Indian and non-Indian, is in
the area of law enforcement. The Federal Government, while it has
the authority in Indian country to prosecute minor crimes, chooses
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not to do so given limited resources. Assaults, thefts, beatings, and
vandalism, crimes falling outside the purview of the Major Crimes
Act, which confers Federal jurisdiction, are routinely unpunished
because of jurisdictional voids or checkerboard jurisdictions so com-
plicated that it is impossible for the law enforcement officer to
know who has jurisdiction to take action over any given crime. It
varies given the type of crime, the legal description of the land it
was committed on, and the Indian blood level or tribal affiliation
of both the victim and the suspect.

Into this legal jungle, we have sent four different jurisdictional
layers of law enforcement—local, State, Federal, and tribal—to
keep order. The problem is that we have no set of rules with which
to work. It is not practical to have a court hearing every time they
need to determine who has the authority to take action. As a re-
sult, action is often not taken.

When I meet with tribal chairmen, which I do frequently, this
frequently is cited as one of the most pressing problems facing In-
dian people today. They want tough f:aw enforcement but cannot
get it. I hear the same from non-Indians living in or near Indian
country.

In a case which illustrates such problems, Duro v. Reina—it is
a 1990 case—the Court held that Indian tribes could not exercise
jurisdiction over Indians who committed misdemeanor crimes on
the tribe’s reservation if the violator was not a member of the tribe
exercising jurisdiction. As the State had no jurisdiction over such
individuals and Federal law enforcement generally declined to ex-
ercise jurisdiction in this area, many felt a jurisdiction void had
been created by the Court. While Congress later abrogated Duro,
the episode starkly highlights the jurisdictional problems that
occur in law enforcement in Indian country.

I guess my questions are: Can you envisage a way State authori-
ties might be able to exercise jurisdiction in Indian country in
those instances where law enforcement voids appear to exist?

Judge GINSBURG. Congress can certainly give the States such au-
thority. The example that you gave, the Duro v. Reina (1990), is
a case on point. In Congress’ judgment, the courts got it wrong and
Congress corrected their error. And with respect to the question
you just asked, if Congress so chooses, it can give the States that
law enforcement authority.

Senator PRESSLER. Given the problems that the current patch-
work jurisdiction nightmare presents for people living in Indian
country, that is on or near reservations, do you feel it is possible
to reconcile these disparate law enforcement situations through
clearer Court rulings, or is specific congressional action required?

Judge GINSBURG. I can’t address that question in the abstract.
Clearer Court decisions are always desirable. But out of the context
of a specific case, I am not equipped to give you a more precise an-
swer.

Senator PRESSLER. Should there be limited Federal court review
of tribal court decisions, as is the case with State courts?

Judge GINSBURG. Again, Congress has plenary authority over In-
dian affairs and it can authorize Federal courts to review tribal
court decisions. Whether Congress should do so is a judgment the
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Constitution commits to the first branch, not to the third branch,
of government.

nator PRESSLER. Now, Federal allotment policies around the
turn of the century divided up Indian reservations, giving tracts of
land to individual Indians. In many cases, these individual allot-
ments were sold in fee to non-Indians. We now have the situation
where many acres of non-Indian fee-own land lie within the bor-
ders of Indian reservations.

This has created a checkerboard ownership pattern, with non-In-
dians owning some land, Indians owning other parcels, and other
land held in trust by the Federal Government for tribes. This situa-
tion has prompted many court cases which often must resolve the
question of whether the State or the tribe has jurisdiction over non-
Indians or non-Indian lands.

What is your view of how the courts can clarify issues arising out
of the checierboard jurisdictional patterns in Indian country?

Judge GINSBURG. Again, Congress prescribes the jurisdiction,
and I would apply the law as Congress declares it. I can’t offer any
policy-based view on this issue, because the question is one that is
committed to the Congress.

Senator PRESSLER. As you now, beginning in the late 1800°s and
continuing to the early 1900’s, Congress and the President opened
many of the reservations in the West to non-Indian settlement. In
the process, non-Indians were granted patents in fee for their
lands. According to the Supreme Court in the Duro case, the 1990
Supreme Court case, the population of non-Indians on reservations
generally is greater than the population of zll Indians, members
and nonmembers.

This series of questions is intended to deal with the status of
non-Indians on the reservations. Can you describe for me the im-
portlf.?nce of Indian self-government in the constitutional frame-
work?

Judge GINSBURG. Congress has not been perfectly consistent in
dealing with that question. Sometimes, as you pointed out in your
opening statement, Congress has sought to eliminate or curtail
tribal self-government, and other times, notably in more recent
times, it has sought to strengthen tribal self-government. Fostering
self-government seems to be the current trend, although some stat-
utes still limit tribal sovereignty. Again, these are legislative deci-
sions for the Congress to make.

Senator PRESSLER. Indian tribes do not allow non-Indians te par-
ticipate in their elections, to serve in tribal office, or to serve on
tribal juries, generally speaking. In view of these facts, do you see
a principled basis for allowing an Indian tribe to impose civil fines
and forteiture against non-Indians who reside on the reservation
with regard to activities on the land owned by non-Indians?

Judge GINSBURG. Again, this seems to me peculiarly a policy
question committed to the judgment of Congress, and it is the fune-
tion t(_‘)f judges to apply whatever solution the legislature chooses to
enact.

Senator PRESSLER. Do you see a principled basis upon which
Congress can delegate to tribes the power to exercise jurisdiction
over non-Indians, especially non-Indians who are residents of the
reservation?
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Judge GINSBURG. This question, too, raises policy matter that
calls for a judgment by the legislature. Judges would be obliged to
apply whatever law Congress enacts, but I am not equipped to com-
ment on a policy question that is so clearly committed to the legis-
lative branch.

Senator PRESSLER. In the area of Indian civil rights, in the Su-
preme Court case of Santa Clara Pueblo v. Martinez, the U.S, Su-
preme Court held that suits against a tribe for violation of the In-
dian Civil Rights Act may not be brought in Federal court. As a
result, individual tribal members, although citizens of the United
States, are limited to relief, if any, in their respective tribal court
systems. Many tribal governments do not provide for a court sys-
tem independent of the executive, creating the possibility of intimi-
dation by the executive leadership.

Several years ago, I cosponsored legislation with Senator Hatch
which would have permitted individuals who had exhausted their
remedies in tribal court for violation of the Indian Civil Rights Act
to bring an action in Federal court. This measure did not become
law. Thus, people turned to the Supreme Court. Should Native
Americans be entitled to the same constitutional protections af-
forded to all Americans in our Federal courts?

Judge GINSBURG. Again, all I can say is that Congress has full
power over Indian aflairs, and the Federal courts will follow the
policy Congress sets in this area.

Senator PRESSLER. Now, are you aware of any Supreme Court
civil rights discrimination cases involving Indians? And what is
your view of these cases?

Judge GINSBURG. In Morton v. Moncari (1974), it was argued
that the category “Indian” was a racial classification. The Court
held that, given the history of our country, the category “Indian”
was not racial but political.

Senator PRESSLER. In a recent Supreme Court decision, South
Dakota v. Bourland, decided a month ago, the Court held that In-
dian tribes did not have the power to regulate the hunting and
fishing of non-Indians on fee-owned land within the boundaries of
the Cheyenne River Indian Reservation that had been taken by the
Federal Government when it constructed a flood control project. Do
you have any comments on that case and its significance in the
area of tribal jurisdiction?

Judge GINSBURG. That case is a precedent that may require in-
terpretation in cases that will arise in the future. It would not be
proper for me to comment on how that precedent will be inter-
preted in the next case, when the next case may be before a court
on which I serve.

Senator PRESSLER. Do you feel the Court was correct in basing
its analysis of the case of Montana v. United States, which is a
1981 case, which held that the tribal power did not extend to the
regulation of hunting and fishing by nonmembers on reservation
land owned in fee by nonmembers of the tribe?

Judge GINSBURG. Senator, I feel obliged to give the same re-
sponse to that question. It calls for interpretation of a precedent
liiely to figure in a future case.

Senator PRESSLER. The ninth circuit, in Washington Department
of Eecology v. US. Environmental Protection Agency, held that
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States could not regulate the activities of an Indian tribe in operat-
ing a solid waste project, only the Federal Government can regu-
late the operation of such facilities on Indian reservations. Do you
have any thoughts on whether an Indian tribe can be made to com-
ply with environmental regulations of a State, whose regulations
are more stringent than those of the Federal Government?

Judge GINSBURG. This is a matter that might come before me, if
this nomination is confirmed. I would have to decide it in the con-
text of a specific case, and I can’t preview or forecast my decision.

Senator PRESSLER. The Indian Gaming Act mandates that the
States negotiate in good faith with the tribes in establishing com-
pacts regulating reservation gambling. The statute does not define
good faith nor set out much direction for what is required by either
party.

As you know, Indian gaming has become a controversial issue in
many States. What are your views with respect to the ability of
Congress to mandate that these two sovereigns negotiate in gocd
faith, without providing significant direction to either?

Judge GINSBURG. The Indian Gaming Act is a new and much liti-
gated %aw. Cases concerning that legislation may well come before
me, so at this time I am not in a position to comment on it.

Senator PRESSLER. In the 1970’s, when I was a member of the
House, I was quoted by the Supreme Court, albeit in a footnote, be-
cause they wanted some legislative history. T had helped the Sioux
Tribes by working for legislation that allowed them to go back into
court enabling them to file suit in the Court of Claims for com-
pensation for the Black Hills of South Dakota, the doctrine of res
judicata and collateral estoppel notwithstanding.

After the passage of that legislation, the U.S. Supreme Court
rendered a lengthy opinion, United States v. Sioux Nation of Indi-
ans, which held, in part that with passage of this legislation, Con-
gress’ mere waiver of the res judicata effect of a prior judicial deci-
sion rejecting the validity of a legal claim against the United States
does not violate the doctrine of separation of powers.

The Court went on to rule in favor of the Sioux Tribes on the
basis for the case, holding that an 1977 Act of Congress effected a
taking of tribal property, property which had been set aside for the
exclusive use and occupation of the Sioux by the Fort Laramie
Treaty of 1868. That taking implied an obligation on the part of the
Government to make just compensation to the Sioux Nation.

The money awarded for the Sioux claim to the Black Hills has
been appropriated and placed in a trust account. The judgment,
with interest, now amounts to more than $300 million. A plan to
use and distribute the money must be agreed upon by the tribes,
before the money can be put to good use by the Native Americans
entitled to the fjudgment. I would like to see the award distributed,
but the lack of unanimity on the part of the tribes as to whether
to accept the award has prevented this from occurring.

What is your view of the importance of United States v. Sioux
Nation of Indians in the area of Indian land claims?

Judge GINSBURG. Senator, Sioux Nation (1980) is a well-known
and very significant case. As you mentioned, it resulted in one of
the largest judgments for an Indian tribe in the history of our
country, and it righted what many people considered to be a very
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old and a very grave historical wrong, Also, it set down some clear
guideline for handling Indian just compensation claims. It brought
some clarity to an area that was notably murky.

With regard to the current situation—the distribution of the pro-
ceeds—that is a matter that may very well be back in the lap of
the Court, so I can’t comment on that part of it.

Senator PRESSLER. Do you regard monetary compensation as
awarded by the Supreme Court as an equitable remedy to settle In-
dian land claims?

Judge GINSBURG. Again, that is the very issue that may be com-
ing up. The adequacy of monetary relief is what some people are
challenging.

Senator PRESSLER. Do you see any need to depart from the tradi-
tional approach the Court has used in deciding Indian land claims?

Judge GINSBURG. A.Eain, that will be the very question at issue,
if the case does come back to the Court. So I can offer no comment
beyond recognizing the importance of that precedent, both in terms
of the size of the award and the guidelines it laid down for just
compensation.

Senator PRESSLER. Moving away from the Indian jurisdictional
questions, another question that several lawyers in my State sug-
gested I ask involves wetlands. The Federal Government frequently
takes productive farmland out of production and classifies it as a
wetland. Wetland determinations facilitate certain environmental
and wildlife management objectives.

In my view, the application of wetlands regulations, the deter-
mination of what does and does not constitute a wetland ap-
proaches absurdity at times. However, the definition of what con-
stitutes a wetland is not my concern today. Rather, the Federal
Government’s designation of wetlands causes farmers in my State
to lose income due to the fact that their land has been taken out
of production.

How do you square the Federal Government’s regulation of wet-
lands with the fifth amendment’s prescription against taking pri-
vate property for public use, without just compensation?

Judge GINSBURG. Senator, we know that the Government cannot
take, but it can regulate, and the point at which regulation be-
comes a taking is one of the hottest issues before the Court at the
moment. The Supreme Court most recently said in the Lucas
(1992) case that if the regulation effectively deprives the owner of
the entire value of the land, then even though the law is phrased
as a regulation rather than a taking, the owner would be entitled
'to just compensation.
¢ There must be dozens or scores of cases in which litigants are
seeking clarification of the line between regulation and taking. 1
can't offer now anything more than to say I appreciate that the
issue is very much alive, and that the most recent decision, the
Lucas decision is hardly the be-all-and-end-all. If confrented with
such a cage, I will do my best to prepare for it diligently and give
it my best judgment.

Senator PRESSLER. In the area of small business, employer ver-
sus union rights, I know another Senator already has asked about
this issue, but I will take it from a slightly different point of view.
In the Xidex Corporation case, a 1991 decision, you voted in the



239

majority in a case involving a series of actions taken by Xidex
Corp. following its purchase of a new plant that had been a union
shop. The union alleged many of these actions constituted unfair
labor practices.

An administrative law judge in the NLRB agreed with the union
on several points, and you enforced their orders against Xidex, as
I understand it. In Xidex, the circuit court relied on the holding in
NLRB v. Brown, that antiunion motivation will convert an other-
wise ordinary business act into an unfair labor practice. Please
elaborate on what you understand this standard to mean.

Judge GINSBURG. Senator Pressler, may I ask, since the name of
that case is not immediately familiar to me——

Senator PRESSLER. It is a long name, Microimage Display Divi-
sion of the Xidex Corporation v. National Labor Relations Board;
it is a 1991 case, 924 F. 2d, 245.

Judge GINSBURG. | have just asked for some assistance in finding
the opinion. It is not one I wrote.

Senator PRESSLER. We can come back to it or you can address
it later, if you want to, after you get a chance to look at it.

Judge GINSBURG. Thank you.

Senator PRESSLER. I have several followup questions regarding
that case involving the relationship between labor and manage-
ment, particularly in small business, but I will save them and ei-
ther ask them later or ask them for the record.

Judge GINSBURG. Sorry. Even though I have written over 700 de-
cision)s, I usually remember the names. But I do not recall Xidex
(1991).

Senator PRESSLER. That is all right. How do you feel about arbi-
trary caps on damages?

Judge GINSBURG. Senator, I think you loaded that question by
calling them arbitrary. [Laughter.]

Senator PRESSLER. That was from one of the lawyers to whom 1
wrote and asked for questions, so I will only take partial respon-
gibility. Let’s just talk caps on damages.

Judge GINSBURG. If the legislature sets a cap on damages, then
the matter will come before the courts, and judges will attend to
the record, briefs, and arguments that the parties make with re-
spect to it.

Senator PRESSLER. But you can declare them excessive or you
can——

Judge GINSBURG. I can't express a view on that, apart from the
contours of a particular case.

Senator PRESSLER. I guess the most commonly asked guestion by
attorneys in my State is—and you have addressed this to some ex-
tent, but to boil it down—does the nominee wish to interpret the
Constitution as a static document, or does she wish the Court to
initiate creative changes or creative new approaches?

Judge GINSBURG. I have said that I associate myself with Justice
Cardozo who said our Constitution was made not for the passing
hour but for the expanding future. I believe that is what the
Founding Fathers intended.

My assistants just handed me the case you mentioned. I was on
the panel, but the decision was by my colleague, Judge Karen Hen-
derson. In addition to the 700-odd decisions 1 have written, if I
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were to review every case in which 1 was on the panel, I would
confront thousands of opinions. I haven’t even attempted to do
that, and this decision by Judge Henderson is not now in the front
of my mind. I will be glad to refresh my recollection and attempt
to answer any questions you have about it. But when one is a con-
curring judge and doesn’t do the actual writing, the—

Senator PRESSLER. OK, good. T will ask you about that in a fu-
ture round of questions, because the small-business community
feels that is an important case from their point of view, and there
are two or three other questions about it which I will give to you
in writing, and I will try to ask them in a later round.

Judge (GINSBURG. Now that I have the case, I will certainly read
it and refresh my recollection.

Senator PRESSLER. My time is up.

The CHAIRMAN. Thank you very much.

Now, Judge Ginsburg, one of the few things you have not done
in your career is serve in an elected capacity. Now you know how
we feel when we are debating in the middle of a campaign, after
having cast literally 18,000 votes and a press person or an oppo-
nent says, “What did you mean when you cast the vote on S. 274
in 19687 And so we can sympathize with your inability to remem-
ber every single solitary decision. | am amazed you remember as
many as you do. If we remembered that many votes we had cast,
we would all be better for it.

Judge GINSBURG. I recall that a lawyer once asked me, “But,
Judge Ginsburg, in the such-and-such case in which you concurred,
footnote 83”—and it really was footnote 83—"said * * * Are you
backing away from footnote 83?” At that moment I decided that I
don’t concur in footnotes, especially when they get up over 50.
[Laughter.]

The CHAIRMAN. Believe me, I share your concern, your position.

Senator Feinstein, thank you for waiting.

Senator FEINSTEIN. Thank you, Mr. Chairman. You have now
turned to the equal protection side of the table. We appreciate it
very much.

The CHAIRMAN. I want to explain, by the way, for all who are
watching, if the Senator will yield. The two women on the commit-
tee are sitting at the end of the platform. That is not because they
are women; it is because they are the most junior members of the
Senate on the Democratic side. And so I just want to—I was think-
ing about that today. As we are going through all this discussion
of the equal protection clause and women’s rights, as we should, 1
kept thinking, but they are probably home saying why don’t they
let the women ask any questions? It is purely because of seniority,
a rule that when I arrived here as No. 100 in seniority I thought
was horrible, and I now think has merit. [Laughter.]

Senator Feinstein.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Judge Ginsburg, not only have I found you a scholar, but you
have also got incredible stamina. And I might say that one of the
special things for me today has been to sit here and watch you, be-
cause [ am not a lawyer, reduce things to kind of their basic, sim-
ple element and explain them so that they were much more easily



241

understood. I think that is a very special teaching talent, and it is
very clear to me that you have it.

I want to talk to you about four subjects, if I may today. They
are guns, choice, capital punishment, and quotas. And I don’t know
whether I will end up just thrusting and you will parry, but I want
to do it as someone whose experience is that of a former mayor of
a big city and also as a grandmother. And I am hopeful that we
m(ilght just have a conversation with a few people listening on the
side.

Let me begin with the second amendment. I first became con-
cerned about what the second amendment means with respect to
guns in 1962 when President Kennedy was assassinated, and then
with Martin Luther King and Bobby Kennedy. And then I watched
the evolution of serial murders in this country and then the growth
of assault weapons and their prevalence on our streets.

We said we shared the same age, and on my birthday a gunman
walked into a swimming pool and shot at six youngsters. And then
I went home on our break, and I went to one of San Francisco’s
premier office buildings, and someone had just walked in and
wounded six, killed eight, and shot himself.

Then I picked up a newspaper where a 3-year-old had pulled a
loaded assault weapon from under a bed and fired three bullets
into his sister.

And so I went back to the second amendment, and I read it
again, and it said, “A well-regulated Militia"—capital M—*being
necessary to the security of a free State”—capital S—*“the right of
}:_h_e p(::iOple te keep and bear Arms”—capital A—“shall not be in-
ringed.”

And then I understand that in 1939 in a decision called United
States v. Miller, the Supreme Court held that the obvious purpose
of the second amendment is to protect the viability of the organized
State militia. Since Miller, the lower Federal courts unanimously
have held that the second amendment protects the people’s right
to keep and bear arms only in connection with service in the orga-
nized militia, today’s National Guard.

Now, as a mayor, I tried to do something about it through the
law, found that the State had preempted the area of licensing, reg-
istration, and when we tried possession, the Supreme Court of the
State of California said the State also controls the area of posses-
sion. This very committee—Senator DeConcini, Senator Metzen-
baum—has legislation that aims to deal with assault weapons, and
the chairman of this committee, very shortly, has consented to
allow there to be a hearing, for which I am very grateful because
several victims would like to testify,

And so I am somewhat puzzled, and let me ask this question: If
the Federal courts, as I believe they have, have unanimously held
that the second amendment protects the right of the people to keep
and bear arms only in connection with service in the organized mi-
litia, today’s National Guard, do you agree with this consensus ju-
dicial interpretation of the second amendment?

Judge GINSBURG. Senator Feinstein, I can say on the second
amendment only what I said earlier. The Court has held that it is
not incwrated in the 14th amendment; it does not apply to the
States. at it means is a controversial question. The last time the
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Supreme Court spoke to the issue was in 1939. You summarized
that decision, and you also summarized the state of law in the
lower courts. The matter may well be before the Court again. All
I can do is to acknowledge what I understand to be the current
case law, that the second amendment is not binding on the States.
Given my current situation, it would be inappropriate for me to say
anything tore than that. I would have to consider, as I have said
many times today, the specific case, the record, briefs, and argu-
ments presented. It would be injudicious for me to say anything
more than that with respect to the second amendment.

Senator FEINSTEIN. Thank you.

Mr. Chairman, my understanding is that a 15-minute rollcall
vote has just been called.

The CHAIRMAN, Thank you. Yes, it has. I suggest maybe, Sen-
ator, you decide whether it is best to break now in your line of
questioning or continue to the next line and then break when we
receive the halfway—but it is up to you.

Senator FEINSTEIN. You are not going to recess so we are just
going to keep going?

The CHAIRMAN. No. I will recess because there are few of us here
now, and I will recess so we can all go and come back, because I
am anxious to hear what you have to ask as well.

Senator FEINSTEIN. All right. Maybe it might be appropriate to
go and vote and then come back, if tl‘;at is agreeable witi you.

The CHAIRMAN. All right. We will recess for the approximately 10
to 12 minutes it takes us to get over there and vote, and then we
will come back, OK?

Senator FEINSTEIN. Thank you.

[A short recess was taken.]

The CHAIRMAN, The hearing will come to order.

As I said, Judge, we had two votes. They threatened we may
have one more vote. Hopefully it will not occur before we finish the
questioning tonight, but we will finish tonight on the first round.

The floor is yours, Senator Feinstein.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Just to try to pursue that a little bit further, Judge Ginsburg,
could you talk at all about the methodology you might apply, what
factors you might look at in discussing second amendment cases
should &mgress, say, pass a ban on assault weapons?

Judge GINSBURG. I wish I could, Senator, but all I can tell you
is that this is an amendment that has not been locked at by the
Supreme Court since 1939. And apart from the specific context, I
really can't expound on it. It is an area in which my court has had
no business, and one with which I had no acquaintance as a law
teacher. So I am not equipped to enlarge my response. If the Court
takes a case involving the second amendment, I would proceed with
the care that I give to any serious constitutional question.

Senator FEINSTEIN. Fair enough. Let's go on, then, to the next
topic.

If was very interested in your discussion with Senator Brown,
particularly—this is the issue of choice—because you began to
touch on tKe Casey case, and then somehow got a little distracted.

If I understand what you are saying—correct me if I am wrong—
you are saying that Roe could have been decided on equal protec-
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tion grounds rather than the fundamental right to privacy. And I
think you noted that Struck could have served as a bridge linking
reproductive choice to the disadvantageous treatment of women on
the basis of their sex. Is that fair so far?

Judge GINSBURG. Yes, Senator, except in one respect. I never
made it an eitherfor choice, That has been said in some accounts
of my lectures. It is incorrect. I have always said both, that the
equal protection strand should join together with the autonomy of
decisionmaking strand, so that it wasnt a matter of equal protec-
tion or personal autonomy, it was both.

Senator FEINSTEIN. I see,

Judge GINSBURG. I would have had added another underpinning,
one I thought was at least as strong, indeed, stronger. But my ar-
gument was never equal protection rather than personal autonomy.
It was both. I used the Struck case as an example, because it was
the first time I fully expressed myself on this subject. I urged that
it was a woman’s choice either way—her choice to bear or not to
bear a child. So the only amendment I would make in what you
said is that it was never either/or; it was both.

Senator FEINSTEIN, So, in essence, there are two tests out there
that could be used. One is equal protection, and the other is the
right to privacy. Is that——

Judge GINSBURG. I would put it in terms of principles on which
the decision could rest rather than tests to apply, but principles.

Senator FEINSTEIN. Right.

Jud%e GINSBURG. Omne of the underlying principles is the auton-
omy of the individual, the other is the equal dignity of the woman,

Senator FEINSTEIN. Right. Let’s proceed on.

Then in 1992, in Planned Parenthood v. Casey, it was enunciated
a new test, and as I understood it, the Court upheld various limita-
tions on abortion because they did not unduly burden women seek-
ing such services. And as I heard you earlier, statutes which limit
fundamental rights get strict serutiny by the Court. Statutes which
classify on the basis of gender receive heightened or intermediate
scrutiny.

My question is: Did the Court in Casey explicitly erode the pro-
tections previously afforded women under Thornburgh v. American
College of Obstetricians?

Ju§ge GINSBURG. I have two responses. One is, as I said before,
that heightened scrutiny for sex classifications remains an open
question. Justice O’Connor made that clear in the Mississippi Uni-
versity for Women (1982) case. Sex as a suspect classification re-
mains open. It wasn’t necessary for the Court to go that far in that
case. The Court struck down the gender-based classification. So it
is not settled that sex classifications will be subject to a lower de-
gree of scrutiny than limitations on fundamental rights. It is just
that the Court has left the question open, and it may some day say
more.

If you are inquiring about the specific rulings in Thornburgh
(1986) as against the rulings in Casey (1992}, yes, I think there are
raspects in which Casey is 1n tension with Thornburgh. Restrictions
rejected in Thornburgh were accepted in Casey. So I must say yes,
the two decisions are in tension, and I expect that the tension is
going to be resolved sooner or later. Similar issues are likely to
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come before the Court again, so I can’t say more than yes, the two
decisions are in tension; that is where we are at the moment.

Senator FEINSTEIN. You said that they are in contention? Would
you say that Casey is as reasoned as Thornburgh?

Judge GINSBURG. What I would say is that the two decisions are
in tension, not in contention, because to some extent they overlap.
These are decisions that are rather dense. I mean this—there are
numerous opinions, and it is difficult to work through them all.
The one thing I do sense is that this is a matter likely to come up
again, so I believe it would be inappropriate for me to say anything
more than what I have already acknowledged. There was no major-
ity opinion in the Casey (1992) case. I think that is about what I
can say,

Senator FEINSTEIN. Thank you very much. That was a help, and
I thank you for that.

Let me turn to capital punishment, and let me speak as a Cali-
fornian. I believe the people of California voted in 1978 overwhelm-
ingly to reinstitute the death penalty. Since that time, there has
been a very long delay before its carrying out.

It was recently carried out in one case, the case of Robert Alton
Harris, which is a rather notorious case, and brings up the whole
habeas corpus discussion.

I believe Harris had 6 Federal habeas petitions and 10 State ha-
beas petitions. It is my understanding that the delay was due in
large part because the ninth circuit took a while to decide.

Earlier in these discussions, you discussed the finality versus the
fairness of habeas, and I think, if I understood you correctly, you
said that you believed, yes, it was right to think that things had
to be brought to a logical conclusion within finality.

If laws are going to work in this country, they have to have some
finality to them. And the older I get, the more clearly I see that.

One of the biggest concerns that people have is that justice no
longer seems just because it never happens, or it takes a long time
for it to happen.

You also raised the fairness, which I guess is the competence of
counsel issue. Would that be fair to assume?

Judge GINSBURG. That’s a large part of it, yes.

Senator FEINSTEIN. With over 300 cases on death row, do you
have concern that there is a lack of finality, because of Federal ha-
beas review? Could you be more specific at all, when you speak of
finality? It is interesting to me, because of the crime bill, major dis-
cussion on habeas, what is fair in terms of a wait. Is it 6 months?
Is it 1 year? Is it 18 months?

The Attorney General testified before us earlier, she said as long
as there was competency of counsel, she believed, too, that there
had to be finality and, therefore—I am paraphrasing her, but I
think I am accurate, and, Mr. Chairman, correct me if you think
I am wrong—she said whether it is 6 months or 1 year or 18
months, really is not consequential, as long as there is competency
of counsel.

The CHAIRMAN. That is correct, that is my recollection, as well,
Senator.

Senator FEINSTEIN. Would you concur in that?
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Judge GINSBURG. I do not know what her testimony was. I do
know that Congress has before it Justice Powell’s report, and that
the first action to be taken with respect to this fairness/finality bal-
ance is going to come from Congress, based on Congress’ study of
that Powell Commission Report.

The CHAIRMAN. If the Senator will yield to me on that point——

Senator FEINSTEIN. Of course,

The CHAIRMAN [continuing). The Judge is absolutely correct. As
a matter of fact, I think we will be able to announce in the next
day or so that, after literally 5 months—it is going to sound like
an exaggeration—of close to around-the-clock negotiations with the
Attorneys General and the District Attorneys Association, we have
reached a compromise. So I hope with the support of the Senator
from California, who has been deeply interested in this issue, we
will be able, Judge, to pass a piece of legislation that gives some
life to the thrust of the Powell Commission Report.

Senator FEINSTEIN. The reason I am asking this, as a nonlawyer,
a former mayor who has a great deal of interest in the crime bill,
as the chairman correctly stated, is because the issue of habeas is
so very complicated, and any insight that you might have with re-
spect to both fairness and finality, I would certainly appreciate
hearing.

Judge GINSBURG. Senator Feinatein, I commented before that I
realize this area is very complex. We don’t have that kind of review
in this distriet, because, unlike the State of California, the District
of Columbia is not a State for this purpose. The District of Colum-
bia has local courts created by Congress, and Congress has pro-
vided a postconviction remedy that is just like the Federal remedy,
so if you are convicted in the District of Columbia courts, there is
no habeas review in our court.

If I am confirmed, this is going to be altogether new business for
me. | haven’t had experience with habeas petitions and I haven't
had experience with death cases, either. I know what the history
is in California. Your State supreme court held that the death pen-
alty was unconstitutional under the State constitution. That judg-
ment, made in People v. Anderson (1972), was reversed by the peo-
ple in a referendum, wasn'’t it?

Senator FEINSTEIN. That is correct, in 1978, I believe.

Judge GINSBURG. But the District doesn’t have the kind of State-
Federal review that you have proceeding from your State courts to
the Federal district courts and the ninth circuit. I know something
about what has gone on in the regional circuits. I have not had ex-
perience with these cases myself.

Senator FEINSTEIN. Thank you very much.

Moving right along to the third topic of the day, to another con-
troversial issue, which is the issue of quotas in affirmative action.
Again, let me go back to my mayor’s experience. In 1979, there was
a Federal case, concerning police officers consent decree, and I was
mayor and did not support a consent decree which initially con-
tained quotas, for the very reason that I have seen quotas used to
discriminate against, as well as to prevent discrimination, and
have never felt that it is a very good vehicle for bringing about af-
firmative action.
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Instead, the consent decree that I did support and which became
the law of the city was one that provided goals and timetables and
a master to oversee the department as 1t moved along, and we
made some very fgood progress, both with respect to people of color,
first minorities, first gays in the San Francisco Police Department.

I know you have favored affirmative action, but you have gen-
erally taken a very restrained approach on the subject of quotas in
local government hiring and contracting. I was wondering if you
would care to comment on your decisions in that area and your ju-
dicial philosophy that brought about those decisions.

Judge GINSBURG. My circuit recently decided a set-aside case, the
O'Donnell (1992) case. It was the same kind of case as Croson
(1989). We followed the Supreme Court’s precedent and said that
the District of Columbia’s plan was invalid.

Most plans I have had anything to do with are of the kind that
you describe, not fixed, rigid quotas, but goals and timetables,
which are really estimates of what the workforce would be, if there
were fair employment practices. In so many of these cases, a whole
range of items are implicated, including tests.

I remember some police cases involving tests, physical tests that
women could not pass at the same rate as men, but that were not
at all related to job performance. So some of the plans include new
tests that are related to what the job requires, and do not include
standards, unrelated to job performance, that men can meet more
readily than women.

I remember one test particularly. The job involved was slide pro-
jectionist. As part of the physical test, the applicant had to carry
a certain weight with arms raised above his head. That posture
was much harder for women than for men, and women failed that
gortion of the test disproportionately. But the weight that had to

e carried was something like 18 to 20 pounds, about the weight
of a year-old child. Women have carried that weight from the be-
ginning of time, but not with arms lifted over their heads. Once
you eliminate that element of the test, the women begin instantly
to pass at least at the same rate as men.

Many of these job classifications and tests were set up one way
without thinking-—with no thought of including women. Eliminat-
ing such tests is part of the kind of positive affirmative action that
does not entail rigid quotas, but estimates of what one would ex-
pect the workforce to look like, if discrimination had not operated
to close out certain groups.

Senator FEINSTEIN. Yes, that is certainly true. Of course, even
though when the tests were revised for job related strength capac-
ity, it was still difficult for some women, I must say that. There
still was a rate where women could not pass it, but many women
did and I think that really harkened the day where women could
go into police departments and fire departments and have some de-
gree of equal opportunity. We are not entirely there yet, but there
has been a big change.

Judge GINSBURG. Yes.

Senator FEINSTEIN. Let me just change to the Japanese intern-
ment case, because this also is a major issue where I come from,
and I very much appreciated your comment that the Korematsu
case was wrongly decided. I would certainly agree with that.
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With regard to the Hohri v. United States case, it is my under-
standing that you voted to permit victims of the internment to file
claims for confiscation of their property during World War I1. Be-
cause this might be useful in the future, could you elaborate on
why Korematsu was wrongly decided, and why you believe so
strongly that the plaintiffs in Hohri should be able to sue long after
the internment policy was relegated really I supposed to the dust
bin of history?

Judge GINSBURG. In Hohri (1987), our decision was not the final
decision. The key question before us concerned the right court in
which to bring that case. The Supreme Court, in a well-stated opin-
ion by Justice Powell, held that the case helonged in the Federal
circuit and not in the District of Columbia Circuit.

Justice Powell’s decision, incidentally, said there was a tenable
case to be made for either side. Congress had not been clear about
whether the case belonged in our court or in the Federal circuit,
the specialized Federal appeals court in this city.

The question on the merits in Hohri concerned when the statute
of limitations began to run. The view my court took of that ques-
tion was different from the view ultimately taken by the Federal
circuit.

Korematsu (1944), as presented to the Supreme Court, involved
a challenFe to a race classification—people of Japanese ancestry—
and a defense based on national security. We now know—it came
out clearly in the fifties—that the pressing national security need
urged befzj)re the U.S. Supreme Court didn’t exist and never ex-
isted. An overwrought general wrote an affidavit that the Court re-
lied on. J. Edgar Hoover, hardly someone who had no concern
about national security, had said that there was no reason to have
the kind of massive relocation program our country ordered during
World War II. The FCC said that the alleged communications be-
tgeen the West Coast and Japanese ships at sea didn’t exist, ei-
ther.

The question was at what point in time the clock began to run.
When did the people affected have a claim a court would hear. We
said the clock began to run when it became clear that there was
no national emergency justification for curfews and relocation.

Now, the end of the story is that Congress passed legislation pro-
viding compensation. Before that there was a congressional dec-
laration recognizing that a wrong had been done. There were two
dissents in Koremaisu itself. I recall one, the dissenting opinion of
Justice Murphy. Every judge, I believe, would like to think he or
she would have joined Justice Murphy, had he or she been a mem-
ber of the Court at that time. But no one can say for sure. History
has certainly made it plain that there was nothing like the kind
of emergency the Court was told of, nothing that required the kind
of treatment to which people were subjected solely on the grounds
of their race or ancestry.

Senator FEINSTEIN. Thank you very much. Judge Ginsburg, I just
want you to know that, for me, it has been a very great pleasure
and privilege to listen to this. You really are a remarkable person.
I am also just very proud that you are a woman.

Judge GINSBURG. | appreciate your saying that so much.

Senator FEINSTEIN. Thank you.

75-974 0 -~ ¥4 - 9



248

The CHAIRMAN. Thank you very much, Senator Feinstein.

Senator Moseley-Braun.

Senator MOSELEY-BRAUN. Thank you very much, Mr. Chairman.

The CHAIRMAN. Last, but not least.

Senator MOSELEY-BRAUN. You know, I think it kind of makes me
the most popular person in this room, that I am now starting the
last of the questioning for the evening, But it makes it a little dif-
ficult, obviously, when you are number 18 in a grueling session
such as we have had, and I just want to thank and applaud the
Judge for her patience and her deliberate manner. You have been
just hanging in there, in spite of the fact that you have been talk-
ing all these hours and answering questions all these hours and
mental gymnastics with the members of the committee.

1 want to thank my senior Senator, who 1 know is only here be-
cause he has been so nice to me and he is looking out for me.

b Senator SIMON. I am here because 1 want to hear Judge Gins-
urg.

Senator MOSELEY-BRAUN. You want to hear Judge Ginsburg, not
me. [Laughter.]

OK. You see, that is also why he is the senior Senator. Thank
you, Senator Simon, for staying.

Judge Ginsburg, as you know, this month the worst deluge in
memory has caused massive flooding along the Mississippi and
Missouri Rivers and devastated much of the Midwest, including
vast areas of my home State of lllinois. This has been a tragedy
of epic proportions.

One of the most notable developments has been the failure, at
several points along the various rivers that were affected, of levees
that were denied to hold the waters back. The rupture of these lev-
ees has prompted a heated debate among scientists and engineers
and environmentalists, farmers and thousands of ordinary citizens.

On one side are the people who say that the levees, which were
artificially created to begin with, have distorted the Mississippi's
natural drainage system, can never be built high enough to antici-
pate all of nature’s fury, and may even make flooding worse by
channeling the waters so that they become even faster and higher.

Supporters of the levees, on the other hand, claim that through
the construction of the levees and other flood control systems, thou-
sands of acres of land have been turned into productive farmland,
housing and recreational areas.

In short, Judge Ginsburg, across a wide swath of the country,
thousands of people and entire communities have made decisions,
and invested their savings in some instances, for more than 100
years on where to locate their homes and their farms in reliance
on this system of levees.

As I mention, though, this year's disaster and some new sci-
entific evidence has prompted many to argue that pulling down the
levees or actually not reconstructing them might actually improve
flood control and, in terms of the environment, be better for the
communities as a whole.

In fact, some have speculated that one day in the near future,
the Army Corps of Engineers or some other arm of the executive
branch may determine that the levees are counterproductive to re-
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gional flood control efforts and damaging to the environment, and
decide to tear the system down, or not to rebuild it.

While conceivably beneficial to the region as a whole, such a de-
cision would clearly impact the use that thousands of individual
landowners could make of their property. Clearly, in this situa-
tion—and the reason I ask this question, Judge, is because you
have done so much in the area of administrative law and adminis-
trative decisionmaking, and I want to get to how you perceive and
approach these issues, when a citizen’s interest and rights are up
against an arrayed power of the bureaucracy.

Clearly, as in a situation such as the levee situation—and it is
all speculative, because this is just a debate that is going on—what
an administrative agency decides to do or not to do, as the case
may be, will matter greatly to the expectations that have been built
up over time.

So I have two questions. The first is, in a situation like this, if
the property owners challenge the government action as a taking
of their property, what principles should the Supreme Court lock
to in evaluating that claim?

Judge GINSBURG. Senator, the question has some kinship to the
one that Senator Pressler raised about the wetlands. It is an evolv-
ing area of the law. There is a clear recognition that at some point
a regulation can become a taking. When that point is reached is
something to be settled in the future.

We do know that, as the Court held in the Lucas (1992) case,
when the value of the property is totally destroyed as a result of
the regulation, a taking has indeed occurred and there must be
compensation for it. Reliance is certainly one of the factors that
must be weighed.

This is a still evolving area and I can't say any more about it
than what is reflected in the most recent precedents, in the Noilan
(1987) case and in the Lucas case. But there is sensitivity to the
concerns. On the one hand, the regulations are made for the benefit
of the community; and on the other hand, there is the expectation,
the reliance interest of the private person., Those two consider-
ations will have to be balanced in future cases. I can’'t say anything
more at this point.

Senator MOSELEY-BRAUN. Well, let’s approach it, and I don't
know if this is an approach that will be productive. But looking at
the whole issue of deference to agency decisionmaking, if the prop-
erty owners challenge the Army Corps of Engineers on substantive
grounds, what principles do you think should govern how much
deference should be given the agency’s determination and decision-
making?

Judge GINSBURG. It depends on what the agency is doing. If the
agency is construing a law in which Congress has, in effect, dele-
gated to the agency a gap-filling function, that is one thing. If the
agency is simply applying a general principle, that is something
else. You know we do have a guiding decision called Chevron
(1984). That opinion instructs that, when the meaning of a law is
uncertain, courts ordinarily should defer—that doesn’t mean abdi-
cate—dtfa_ference means treat with due respect the agency’s interpre-
tation of it.
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Now, that is a rule of construction, of determining what Congress
wanted. Congress can say it doesn’t want us to defer to the agency.
There was a time when the Bumpers amendment had quite a fol-
lowing. That measure would have told courts not to defer. The Su-
preme Court’s current doctrine in this area calls for deference to
agency rulemakings. Congress knows that, and Congress is at lib-
erty to change the orders under which courts are now operating.
That is, if there is an ambiguity in the direction Congress has
given, and the agency reaches a decision that is permissible, a per-
missible construction of congressional intent, then courts are sup-
posed to respect that decision. But Congress can always tell us to
take a different approach to statutory construction.

Senator MOSELEY-BRAUN. In a dissent in which you joined in the
case of San Luis Obispo Mothers for Peace v. the United States Nu-
clear Regulatory Commission, you joined in a dissenting opinion
against a decision that upheld the issuance of a license for the con-
struction of a nuclear power plant on an earthquake fault, despite
the lack of a hearing on safety implications.

hThat dissent, which was actually written by someone else, stated
that:

It defies common sense to exclude evidence about the complicating effects on
earthquakes at a plant located three miles from an active fault. The majority's pre-

occupation with probability caleulations does not justify the Commission’s stubborn
refusal to do the obvious.

So in that case, the decision flew in the face of doing the obvious,
of common sense, and I suppose the question becomes, as we look
at the whole issue of, again, due deference: Do you believe that in-
jured parties, that people, should be afforded access to review by
the courts, and particularly the Supreme Court, in cases like this
in spige of the expert judgment of a bureaucrat regarding agency
action?

Judge GINSBURG. I said that deference does not mean abdication.
A decision I wrote bears some resemblance to the fault case. It in-
volved placing nuclear material in salt domes. Yes, I think it is im-
portant that there be review, judicial review, of bureaucratic ac-
tions. Bureaucrats don’t have to stand for election as you do.
Courts are needed to check against bureaucratic arrogance. That is
an important role that courts have.

On the other hand, agencies do feel beholden to the legislature.
That is where they get their money from, and 8o they are account-
able to you as well.

Senator MOSELEY-BRAUN. I think that is a fine answer, Judge,
and that is very important because so many agency decisions im-
pact on people’s lives, sometimes even more than what we do here
10 the legislative branch. And it is just important—you mentioned
the system of checks and balances. It is so very important to have
a court willing to loock out for the interests, the concerns of ordi-
nary people in their everyday lives, again, in these situations
where the bureaucracy just kind of rolls on and spins along some-
times without regard to the individual interests.

I would like to change the subject a little bit because I have sev-
eral areas in which I would like to ask you questions or explore,
and I don’t know how much of this is new territory. I have listened
to all the testimony, and I know you feel that you have probably
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answered some of these questions before. But to bring my own per-
spective to some of these issues that we are all concerned about in
terms of how you approach judging, how you approach being a
member of the U.S. Supreme Court.

I want to change the subject to talk about voting rights for a
minute. I was very touched yesterday in your testimony when you
mentioned as a child seeing signs in front of a Pennsylvania resort
that said “No dogs or Jews allowed.” For a moment I would like
to share with you my own recollection of what you have, I think,
aptly described as American apartheid, which is what we went
through.

In the summer, when I was little, we used to get sent south
every summer to spend the summers on the farm, and we would
travel by train. And at that time the South was still openly seg-
regated on the basis of race. In fact, just going over some of these
cases, I am reminded of how very recent striking down of some of
those barriers has been.

But, anyway, we were small, and 1 was about eight or nine; my
little brother was about six or seven. And we stopped at a train
station one day, and it was a hot summer day, and we had been
traveling for hours with my mother. We were tired and thirsty, and
we got into the train station, got off the train, walked to the train
station, and there were two different water fountains. One was la-
beled “Whites Only” and the other was labeled “Colored.” And my
mother told us very firmly that she didn’t want her children drink-
ing out of a colored water fountain.

We both pleaded with her. We were thirsty. We wanted some
water, And she wouldn’t let us have any water. She said we will
Just wait until we get to the house.

Well, my little brother laid out in the middle of the train station
and had a temper tantrum because he wanted some colored water.
He expected it was going to be green or blue or yellow or a rainbow
of colors. (Laughter.]

And he was determined he was going to see and have some col-
ored water that afternoon.

We have obviously come a long way in this country since that
trip, Judge, and I can share that story with you now. And it is hu-
morous and it is funny. It kind of points to the absurdity of how
Jim Crow and how that apartheid operated.

But there are other aspects, those aspects of the history of this
country that are not so humorous even with the passage of time.
I want to call your attention to the troubled history of voting rights
specifically in the State of North Carolina.

In 1900, an amendment to the North Carolina Constitution
barred blacks from voting unless they could prove, among other
things, that they were descended from a Confederate soldier, The
result of that, of course, was that very few blacks in North Caro-
lina in 1900 were able to vote.

Tactics such as these were openly utilized up to and through the
enactment of the Voting Riggts Act in 1965. Although African
Americans comprised 22 percent of North Carolina’s population,
until 1992 no African American had represented the State in Con-
gress since Reconstruction.
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As you know, in the recent case of Shaw v. Reno, which we have
had some discussion about, the Supreme Court chose to ignore that
troubled history. In Shaw, the Supreme Court held that North
Carolina’s 12th Congressional District—a district, I might add, that
was drawn in compliance with guidelines from the previous admin-
istration’s Department of Justice, the Bush administration’s De-
partment of Justice—that that district violated the equal protection
rights of the State’s white voters.

e ruling was issued in spite of the fact that the Court was un-
able to conclude that any white voter had been actually injured,
had suffered any injury by virtue of the drawing of this district.

I would like to ask you about the Court’s decision in Shaw. It
would probably be inappropriate to ask you if you would overrule
that decision or how you would decide in any voting rights case
that might come before the Court. What I would like to know is
whether or not you think the majority’s decision in Shaw ignores
the very real, the very tragic, and very painful history of voting
rights v.;iolations, not just in North Carolina but throughout this
country?’

Judge GINSBURG. That is an unfinished case. The Court re-
manded it, and it may well come back again. So I can’t address
that case specifically, but I know what you have in mind. I know
about the literacy tests that were given to blacks, tests that were
different from the tests given to whites. There was an extremely
complicated passage given to a black would-be registrant to vote.
When the would-be voter looked at the passage he was asked to in-
terpret, he said, “It means black people can’t vote in this State.”
So I appreciate your concern, and I know how recent the change
is.

I remember going with m{vhusband to an Army camp when he
was in the military service. We passed a sign that said—I thought
it said, “Jack White’s Cafe.” But it didn’t. It said, “Jack’s White
Cafe”. I had never seen such a sign. I was fully adult, indeed preg-
nant at the time, so it was not so long ago that such things existed
in the United States. I am sensitive to that history. When 1 spoke
about Brown v. Board of Education, earlier today, | mentioned spe-
cifically the deprivation of the very basic right to cast one’s ballot
that existed for so long in the United States for black people.

Senator MOSELEY-BRAUN. Judge, I would suggest—I have a map,
actually—where are the maps? The Court in the Reno case held
that the 12th Congressional District of North Carolina was so
bizarrely shaped as to invite an equal protection challenge. Here it
is right here. There is no question but that is not exactly a work
of art. There is no question but that the district lines were drawn
in a way—do you have a copy?

Judge GINSBURG. Yes. This is what the Court described as a
snake district.

Senator MOSELEY-BRAUN. Right. But as we talk about the his-
tory, this district was drawn this way in order to achieve the objec-
tives of the Voting Rights Act, which in and of itself was written
to overcome the history that you have so eloquently talked about.

But in any event, we face a situation in which the history has
made it very clear that districts have been bizarrely drawn since—
well, I started to say time immemorial, but indeeg the very word
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“gerrymander” comes from the drawing of a salamander-shaped
district by a politician named Gerry almost 100 tfveem:.i ago.

And so I would suggest, just to point out, Judge, I have a couple
of districts here that are also bizarrely drawn. This is the 3d dis-
trict in Massachusetts, and this is the—got to turn it the other
way. It is upside down. That way, yes. This is the 5th district of
New York. And I think anybody would concur that these are simi-
larly bizarrely drawn districts as well, which were drawn in the
old-fashioned way; that is to say, with regard to political bound-
aries and incumbent party interests and because of the power
equation in the community.

But in this instance, we see the Supreme Court has now decided
to, in the Shaw v. Reno case, throw out the history. The Court’s
decision in the area of voting rights has changed the law alto-
gether. And there has been a Fot of discussion today about concern
about judge-made law, but, quite frankly, Judge, I guess my ques-
tion would be: Would you not concur that where we have precedent
thrown out in order to invalidate a district drawn consistent with
the Voting Rights Act based on the bizarrely shaped rule, which is
a new rule as far as I can determine, that ignores the history of
why the Voting Rights Act was there to begin with, and in light
of the fact that no injury was shown, and in light of the fact that
there are other districts throughout the country that are bizarrely
drawn, would you not agree that we have in this instance judicial
activism of a very real sort?

Judge GINSBURG. Senator, I can’t comment on the Shaw (1993)
case because, as I said, it is unfinished and it may be back in the
Court again. And I would have to see the record, briefs, and argu-
ments made in that very case. I can't prejudge what is going to be
the next round in it. I am obliged to give the same answer I have
given when that kind of question has been asked before about a
case that is still alive, one that can be back before the Court.

Senator MOSELEY-BRAUN. All right. Then let me put the question
to you otherwise. Yesterday, when Senator Metzenbaum had asked
you about the views of Justices Scalia and Thomas in the Lemon
v. Kurtzman test, which is used to judge challenges under the es-
tablishment clause of the first amendment, in response to that
question you urged caution on the part of judges who wish to tear
down established law, stating that, and I quote,

It is very easy to tear down, to deconstruct. It is not so easy to construct. I as

a general matter would never tear down unless I am sure that I have a better build-
ing to replace what is being torn down.

Judge Ginsburg, what the majority opinion—and, again, looking
at the voting rights cases, we have now seen a deconstruction of
a system of legislative redistricting and voting rights enforcement
in the United States. That system, while it was not perfect, was an
effective system that has been arrived at through the efforts of var-
ious Congresses and administrations and even the courts. But in
one fell swoop, the Justices struck down this system without pro-
viding any guidance on how to reconstruct voting rights enforce-
mecxzt, other than to say you don’t go with bizarrely shaped dis-
tricts.

States that relied on the voting rights precedent in drawing leg-
islative districts now find themselves subject to court challenges;
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and, further, the courts have no guidelines with which to just these
challenges,

And so I would like to ask you how much consideration do you
think that a judge should give—now, this is going to be a real soft-
ball, Judge. This is not a—how much consideration do you think
that judges should give to difficulties that will arrive from
deconstructing an established constitutional test or enforcement
mechanism in areas such as voting rights?

Judge GINSBURG. I can’t speak to this specific case because I am
not familiar with the record. The Department of Justice is going to
have to study this case and prepare whatever its position is going
to be for future cases. But I can repeat what I said before, that a
judge should not tear down without having a better building to re-
place what is in place, and that is a general rule to which most
Judges would subscribe. I can’t say that is true of most law profes-
sors, but it certainly is true of most judges.

I wish I could speak at a more specific level, but I really can't
without having before me the precise record on which I could make
an informed judgment.

Senator MOSELEY-BRAUN. I understand, and that is one of the
reasons why this particular area is difficult to talk about, because
of the uncertainties surrounding that entire area in voting rights
enforcement in light of the Shaw decision.

But to take it another step and another aspect of voting rights
that I would like to pursue with you, another recent voting rights
case was Presley v. Etowah, and I would like to talk with you about
that case a minute. I would like to first offer a brief summary of
the case. The Etowah County Commission had five members, and
each of the members’ chief function in this rural Alabama count;
was the allocation of highway construction and repair funds. Eac
commissioner had complete control over how the funds were used
in his district—and I said “his” district and not “his or her” district
deliberately.

The commission had been structured to ensure that no minorities
would be elected. After being sued under the Voting Rights Act, the
commission was expanded to six members, six commissioners. Two
commissioners were elected under the new changes, including Mr.
Presley, the county’s first African American commissioner in the
modern era. Soon after that election, the four original commis-
sioners passed a resolution which abolished the practice of allocat-
ing road funds to individual districts.

Under the changes, the two new commissioners had no power at
all to ensure that any road funds, even minimal funds, were ear-
marked for their districts.

Now, one does not have to be a legal scholar to understand what
happened in this case. In direct response to an African American
being elected to the commission, the commission changed the rules
in the middle of the game to ensure that the newly elected black
official had no real power.

Yet when Mr. Presley sued the commission under section 5 of the
Voting Rights Act, the Supreme Court held that the acts of the
commissioners in stripping him of all real power were not changes
with respect to voting. The only explanation the Court gave for its
decision there was that “the line must be drawn somewhere.”
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Many people familiar with Presley, including the Bush adminis-
tration’s Justice Department, wondered what was the point of
beiniable to vote for a county road commissioner if as soon as you
got that opportunity the commissioner was stripped of any author-
ity over what happens to the roads in your district.

I have two questions. The first is: Would you agree that in inter-
preting the Voting Rights Act, the Court in Presley was overly con-
cerned or more concerned with the language of the statute as op-
posed to its purpose? And, second, when the narrow interpretation
of the language of a statute would hinder the statute's ability to
achieve its purpose: Is it proper for a court to look beyond the lan-
guag;e in order to offer a remedy to citizens who have a valid griev-
ance?

Judge GINSBURG. That is a decision constructing a statute. If the
Court got it wrong, Congress can amend the Voting Rights Act and
say that the Court got it wrong. I suppose the view was that the
stripping of one commissioner was not peculiar to that commis-
sioner; every commissioner was similarly stripped. That leaves the
authority in the hands of the body as a whole, and the body has
only one minority member, as I understand it.

But the argument was that the Voting Rights Act does not ex-
tend so far as to require court approval of how functions are allo-
cated within a governing body. That is the Court's construction of
what Congress ordered. The cure can be provided by Congress if
Congress thinks the Court got it wrong. And that is about all I can
say with respect to that case,

Senator MOSELEY-BRAUN. Judge, in this case, Justice Stevens de-
scribed this case as one in which a few pages of history are more
illuminating than volumes of logic and hours of speculation about
hypothetical problems. I suppose my question to you is: Other than
Just waiting—I mean, other than saying, well, the Court may have
gotten it wrong here, which is what you have just said, do you see
any role in other decisions in suggesting to the Court that the his-
tory o_i; these cases is as important in interpreting the specific lan-
guage’

Judge GINSBURG. I think the advocates made that point to the
Court. I can’t opine on that particular case because it wasn’t before
me. If it had been before me, I would have heen familiar with the
record, familiar with the arguments. All I know about it at this
point is the summary in U.S. Law Week. So I wish I could engage
in more of a conversation with you about it, but from the limited
il‘l;fonnation I have, it would not be judicious of me to speak fur-
ther.

Senator MOSELEY-BRAUN. Well, Judge, it appears that the light
is on. My chairman has left, but I am left with my loyal and faith-
ful senior Senator from Illinois. I want to thank you. I have other
?uestions that I suppose—I guess the way this works it will hold
or the second round of questions. But I do thank you for your re-
sponses, and I look forward to pursuing some of these other areas
with you.

Mr. Chairman, thank you.

Senator SIMON [presidingl. And we thank you, Judge, for a
lengthy day. You have served your cause well today. Let me also
thank your family members amf that crew in back of you there who
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have had to go through all of this and have done it smiling, even.
Tﬁley may not have %elt like it, but that is what they are doing
there.

The committee will convene tomorrow at 9:45 a.m. for an execu-
tive business meeting. When we say “executive,” it does not mean
it is in closed session here. And then we will proceed immediatggr
to reconvene this hearing at 10 a.m. Our hearing stands adjourned.

Judge GINSBURG. Thank you.

[Whereupon, at 7:56 p.m., the committee was adjourned, to re-
convene at 10 a.m., Thursday, July 22, 1993.]
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"Ii‘he CHAIRMAN. The committee will come to order. Welcome back,
Judge.

Judge GINSBURG. Thank you.

The CHAIRMAN. It is a pleasure to see you. I hope you had an
opportunity to get a good meal and get a good night’s sleep and not
have to sit up and worry about more briefing books. We appreciate
your willingness to forbear as well as you have.

Let me do a little bit of committee business here this morning
in terms of how we will proceed, and then make one comment.

We have now completed our first round of questioning, and I
might add, sounding somewhat presumptuous, that I was im-
pressed by the line of questioning of our friend from Illinois. It was
obvious yesterday you are a graduate of the University of Chicago
Law School.

Senator MOSELEY-BRAUN. Thank you, Mr. Chairman.

The CHAIRMAN. I was impressed, and I thank you for being will-
ing, Senator, to stay and go as late as you did last night.

But we have now completed our first round of questioning, and
as has been the committee tradition—I wouldn’t say a tradition—
only since I have been the chairman. I am surrounded by two
former Chairs who chaired this outfit longer than I, and sometimes
I think they still wonder whether or not they should still be
chairing this committee. But they were wise enough to choose other
pursuits,

We have, in the first round of half-hour questioning, allowing a
Senator and the nominee to develop a line of questioning without
artificial interruption.

Now, what we have done in the past is shorten those rounds on
the second round, but my friend from Utah, the ranking member,
has indicated to me that some Members on his side, and possibly
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on the Democratic side as well, may want to pursue a similarly
lengthy line of questioning with the judge. So unless there is a re-
volt in the committee, this is how I would like to proceed.

We will go to 15-minute rounds unless a Senator asks before his
or her turn to question that they would like to have a 30-minute
round in order to flesh out the line of questioning they wish to pur-
sue because, as I said at the outset, no Senator will be cut off. In
other words, it is just going to be a matter of having two 15-minute
rounds or one 30-minute round. But no Senator will be cut off.

The reason I would like to cut it down to 15 minutes is to allow
Senators to be able to have more interchange with their colleagues
in the questions rather than having to wait 2 or 3 or 4 hours to
get into the mix with a line of questioning that may be followed
on from when another Senator has finished questioning. So, in a
sense, I hope this procedure will enhance the prospect of a little
continuity in the questioning among the Senators. But any Senator
who wishes before he or she begins to question that this round be
a half-hour, should indicate their wish to the Chair and we will do
that, But I would hope we would, most of us, if we can, for the con-
venience of our colleagues, keep our rounds to 15 minutes.

Judge, I will look for a signal from you and/or your husband or
whomever behind you to indicate when you would like to take a
break, but we will essentially do what we did yesterday. About
every hour-and-a-half, we will break and give you a chance to
stretch your legs. But anytime you wish to do that, that is not a
problem.

Now, is that appropriate, Senator Hatch?

Senator HATCH. I do believe that there are many questions that
our side would like to ask, so I am not—this isn’t working.

The CHAIRMAN. Is the other mike—we have complete control of
this committee. [Laughter.]

And we are able to—this is one of the few times, Judge, I am
able to turn off the microphone on a Republican.

Senator HATCH. Senator Simpson says there is a screw loose in
the speaker. I am not sure—that is ambiguous, it seems to me, but
I know those who believe that, anyway.

The CHAIRMAN. Now, let me make one last point. Over the last
few days, Judge, you have many times, at least from my perspec-
tive, appeared to be reticent to answer some of our questions, even
more so than recent nominees. This, as I indicated, concerns me,
and I believe the forum offered by these hearings, I think, is very
important.

Once confirmed as a Justice, you generally will not appear before
the public to answer questions or to discuss your judicial philoso-
phy, and this hearing provides the only opportunity for a public
forum to hear the individuals who will make our critical constitu-
tional decisions,

So last night I went back and, with my staff, reviewed the tran-
scripts of recent hearings, and I found, quite frankly, to be honest
with you, that you provided no less expansive answers than others
who have come before the committee, and also no more than others
who have come before the committee, of your views on the law and
your views on judging.
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You do have a style that is precise and on occasion seems less
expansive when you answer a question, but you have given us
some significant substance on issues of privacy and equal protec-
tion, freedom of speech, and constitutional methodology.

Still, I have to say, like other recent nominees, you have given
us less than I would like. I doubt whether any nominee would ever
satisfy me in terms of being as expansive about their views as I
would like. But on that score, I want to emphasize that you have,
as | have gone back and looked at the record, given us some genu-
ine insight and expansive answers on some of the critical issues,
maintaining your distinction between what you think is appro-
priate and inappropriate for a prospective Justice to comment on.

But, still, I tell you that on my round of questioning I will return
to several subjects which I just mentioned--~equal protection, free-
dom of speech, and constitutional methodology—to see if we can en-
gage just a little bit more. I thank you for what you have done so
far, but I hope maybe we can pursue these subjects a little more
without violating your understandable and self-imposed limitation
about getting involved in matters that may come before the Court
and in any way compromise you.

But having said that, rather than take my round of questioning
now, since the distinguished Senator from Massachusetts is the
manager of a bill on the floor on the national service legislation,
I will yield my turn to him and then go to Senator Hatch and then
back to me.

Senator KENNEDY. Thank you very much, Mr. Chairman.

As the chairman mentioned, we are considering a national serv-
ice bill on the floor of the Senate, so I missed part of the responses
yesterday, but I will look forward to reviewing the record carefully.
Y appreciate the courtesy of the Chair now.

! am just inquiring really in two areas. During my round on
Tuesday, Judge Ginsburg, we talked briefly about the very impor-
tant role of the Supreme Court in construing civil rights laws, and
I would like to return to that topic this morning.

As you well know, the effort to pass legislation banning discrimi-
nation in public accommodations, employment, voting, and Federal
programs was a long and difficult one. Congress tried for many
years during the 1950’s, with limited success. And it wasn’t until
1964 that the landmark civil rights legislation was passed, and the
Voting Rights Act, which Senator Moseley-Braun asked you about
yesterday, was passed in 1965.

It is not hard to understand why it is difficult for a popularly
elected legislature to pass laws to protect the rights of minorities
and women who have been the victims of discrimination. For too
long, legislatures were dominated by those who tolerated that dis-
crimination, and that is why it is particularly important to have on
the Supreme Court persons who appreciate the significance of the
civil rights laws and will construe them to achieve Congress’ pur-
pose of eliminating discrimination.

In the 1980’s, the Supreme Court turned away from that ap-
proach and issued a series of decisions that dramatically cut back
on the legal protections against job discrimination: in 1989, in the
Patterson v. McLean Credit Union case; we had the Ward’s Cove
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Packing v. Antonio case; and then the AT&T Technologies case, the
Lawrence case. I think you are familiar with those cases.

A bipartisan majority in the Congress joined together to pass the
Civil Rights Act of 1991 to overrule those decisions and several oth-
ers. So now those cases are dead letters because of the 1991 act,
so they can’t come before you,

My question is: What is your view of the approach to construing
civil ;ights laws taken by the Supreme Court majorities in those
cases]

TESTIMONY OF RUTH BADER GINSBURG, TO BE ASSOCIATE
JUSTICE OF THE SUPREME COURT OF THE UNITED STATES

Judge GINSBURG. My view of the civil rights laws conforms to my
views concerning statutory interpretation generally; that is, it is
the obligation of judges to construe statutes in the way that Con-
gress meant them to be construed. Some statutes, not simply stat-
utes in the civil rights area but those in the antitrust area, are
meant to be broad charters—the Sherman Act, for example, The
Civil Rights Act states grand principles representing the highest
aspirations of our Nation to be a nation that is open and free where
all people will have opportunity. And that spint imbues that law
just as free competition is the spirit of the antitrust laws, and the
courts construe statutes in accord with the essential meaning that
Congress had for passing them.

Senator KENNEDY. Well, we have overturned those decisions now
in the Civil Rights Act of 1991. I am asking you whether you are
willing to express an opinion about those cases that were over-
turned since it won’t come back up to you and since now we have
legislated in those particular cases.

Judge GINSBURG. I don’t want to attempt here a law review com-
mentary on the Supreme Court’s performance in different cases. I
think the record of the decisions made in the lower courts can be
helpful. In some of the cases, the Supreme Court’s position was
contrary to the position that had been taken in the lower Federal
courts. | believe that was true in the Ward’s Cove (1989) case and
in the Patterson (1989} case. It is always helpful when Congress re-
sponds to a question of statutory interpretation, as it did in this
instance, to set the record right about what the legislature meant
to convey.

Now, sometimes—I spoke of the Pregnancy Discrimination Act
and title VII—Congress is less clear than it could have been the
first time around. Maybe the ambiguity wasn’t apparent until the
specific case came up, Congress reacted rather swiftly in that in-
stance and said, “yes,” discrimination on the ground of pregnancy
is discrimination on the ground of sex, and title VII henceforth is
to be interpreted that way.

It is a very healthy exchange. It is part of what I called the dia-
log. Particularly on questions of statutory interpretation if the
Court is not in tune with the will of Congress, Congress should not
let the matter sit but should make the necess correction. That
can occur even on a constitutional question. I referred to the
Simcha Goldman (1986) case yesterday, a case in which Congress
ﬂﬂcflmed the free exercise clause more generously than the Court

ad.
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We live in a democracy that has, through the years, been opened
progressively to more and more people. The most vital part of the
civil rights legislation in the middle 1960’s was the voting rights
legislation. The history of our country has been marked by an ever
widening participation in our democracy. I expressed on the very
first day of these hearings my discomfort with the notion that
judges should preempt that process to the extent that the spirit of
liberty is lost in the hearts of the men and women of this country.
That is why I think the voting rights legislation, more than any-
thing else, 15 50 vital in our democracy.

Senator KENNEDY. In another area, we have certainly made im-
portant progress, as you mentioned, in the areas of banning dis-
crimination on the basis of race, we have on gender, we have on
religious prejudice, and more recently on disability with the pas-
sage of the Americans With Disabilities Act, banning discrimina-
tion against persons with disabilities.

One form of discrimination still flourishes without any Federal
protection, and that is discrimination against gay men and les-
bians. I note that in a 1979 speech at a colloguium on legislation
for women’s rights, you stated that “rank discrimination based on
sexual orientation should be deplored.” By rank discrimination, I
assume you meant intentional discrimination rather than discrimi-
nation on the basis of rank in the military. I share that view, and
I think most Americans do.

I would like to ask you whether you still believe, as you did in
1?79,d that discrimination based on sexual orientation should be de-
plored.

Judge GINSBURG. I think rank discrimination against anyone is
against the tradition of the United States and is to be deplored.
Rank discrimination is not part of our Nation’s culture. Tolerance
is, and a generous respect for differences. This country is great be-
cause of its accommodation of diversity.

The first thing I noticed when I came back to the United States
from a prolonged stay in Sweden—and after I was so accustomed
to looking at people whose complexion was the same—was the di-
versity. I took my first ride in several months on a New York sub-
way, and I thought, what a wonderful country we live in; people
who are so different in so many ways and yet, for the most part,
we get along with each other. The richness of the diversity of this
country is a treasure, and it is a constant challenge, too, a chal-
lenge to remain tolerant and respectful of one another.

Senator KENNEDY. I think we will leave that one there. Thank
you.

The CHAIRMAN. It is not going to get any better, Senator.

Senator KENNEDY. Thank you very much, Mr. Chairman. My
time is up.

The CHAIRMAN. Thank you. Now I assume my colleague would
like half an hour.

Senator HATCH. Yes, I think I would.

The CHAIRMAN. I yield half an hour to our distinguished friend
from Utah.

Senator HaTcH. Well, thank you, Mr. Chairman.

Judge, just a real quick response, if you can. Are you for or
against TV coverage of the Court? I had a number of people in the
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media who asked me to ask that question. And I don’t want to
spend a lot of time on it, and if you don’t have an opinion, I would
be happy to hear that as well.

Judge GINSBURG. Senator Hatch, I spoke earlier about the C—
SPAN interview with me. I thought how unfortunate it was that
the audience couldn’t view, because we didn’t allow it at the time,
television of the proceeding itself.

Senator HATCH. Right.

Judge GINSBURG. I don’t see any problem with having appellate
proceedings fully televised. I think it would be good for the public.

Senator HATCH. 1 do, too.

Judge GINSBURG. We have open hearings. If coverage is gavel-to-
gavel, I see no problem at all televising proceedings in an appellate
court. Some concern has been expressed about televising trials, but
we have come a long way from the days of the Sheppard (1966)
case when the camera was very intrusive and there was all kinds
of equipment in the courtroom that could be distracting.

'Il‘]htzl concern currently is about distortion if editing is not con-
trolled.

Senator HATCH. I understand. That is good enough for me. I
would be concerned about the editing that goes on, too. You are
saying gavel-to-gavel you are for.

Judge GINSBURG. Yes.

Senator HATCH. OK.

Judge GINSBURG. Yes. But I would be very respectful of the views
of my colleagues.

Senator HATCH. Sure. No, no, I understand.

In 1975, while you were at the ACLU, that organization adopted
a policy statement favoring homosexual rights. According to what
has been represented to me as minutes of a meeting on this matter,
the following is noted:

In the second paragraph of the policy statement dealing with relations between
adults and minors, Ruth Bader Ginsburg made a motion to eliminate the sentence
reading, “The State has a legitimate interest in controlling sexual behavicr between

adults and minors by eriminal sanctions.” She argued that this implied approval of
statutory rape statutes, which are of questionable constitutionality.

Now, I realize that these events took place over 18 years ago, so
let me just ask you: Do you have any doubt that the States have
the constitutional authority to enact statutory rape laws to impose
criminal sanctions on sexual contact between an adult and a minor,
even where the minor allegedly consents?

Judge GINSBURG. Not at all, Senator Hatch. What I did have a
strong objection to was the sex classification.

Senator HATCH. Sure.

Judge GINSBURG. I think child abuse is a deplorable thing,
whether it is same sex, opposite sex, male-female, and the State
has to draw lines based on age.

What I do object to is the vision of the world that supposes a
woman is always the viectim. So my only objection to that policy
was its sex specificity.

Senator HATCH. So as long as they treat males and females
equally, that is your concern?
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Judge GINSBURG. Yes, and I think that as much as we would not
like these things to go on, children are abused, it is among the
most deplorable things, and it doesn’t——

Senator HATCH. And the State has power to correct it.

Judge GINSBURG. Yes, and has power to draw lines on the basis
of age that are inevitably going to be arbitrary at the edge.

Senator HATCH. Well, I am relieved to hear that that was the
basis for your objection. It was a shock to me to learn, you know,
that the Constitution, some people argue that the Constitution de-
nies the State the right or the ability to protect young people and
teenagers by forbidding sexual contact between them and an adult,
even where the sexual contact is supposedly voluntary, and I am
concerned about that.

Let me just move on to the death penalty. Now, I have a ques-
tion. One of the problems I had yesterday, you were very specific
in talking about abortion, equal rights, and a number of other is-
sues, but you were not very specific on the death penalty.

Now, there are people on this committee who are for and against
the death penalty, as there are people throughout the Congress,
and my question is about the constitutionality of the death penalty.
I am not going to ask you your opinion about any specific statute
or set of facts to which the death penalty might apply. Also, I rec-
ognize that your personal views regarding the morality or utility of
capital punishment are not relevant, unless your personal views
are so strong that you cannot be impartial or objective. Then that
wc:luld be a relevant question and a relevant matter for us here
today.

Rather, I would just like to ask you the following specific ques-
tion: Do you believe, as Justices Brennan and Marshall did, that
the death penalty under all circumstances, even for whatever you
would consider to be the most heinous of crimes, is incompatible
with the eighth amendment’s prohibition against cruel and unusual
punishment?

Judge GINSEURG. Senator Hatch, let me say first that I appre-
ciate your sensitivity to my position and the line that I have tried
to draw.

Senator HAaTCH. Sure.

Judge GINSBURG. Let me try to answer your question this way.

Senator HATCH. All right.

Judge GINSBURG. At least since 1972 and, if you date it from
Furman, even earlier, the Supreme Court, by large majorities, has
rejected the position that the death penalty under any and all cir-
cumstances is unconstitutional. I recognize that no judge on the
Court currently takes the position that the death penalty is uncon-
stitutional under any and all circumstances. All of the Justices on
the Court have rejected that view.

Many questions left unresolved. They are coming constantly be-
fore the Court. At least two are before the Court next year.

I can tell you that I do not have a closed mind on this subject.
I don’t think it would be consistent with the line I have tried to
hold to tell you that I will definitely accept or definitely reject any
position. I can tell you that I am well aware of the precedent, and
I have already expressed my views on the value of precedent.
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Senator HATCH. But do you agree with all the current sitting
members that it is constitutional, it is within the Constitution?

Jud%«]:e GINSBURG. I can tell you I agree that what you have stat-
ed is the precedent and clearly has been the precedent since 1976.
I must draw the line at that point and hope you will respect what
I have tried to tell you—that I am aware of the precedent, and
equally aware of the principle of stare decisis.

Senator HATCH. You see, my question goes a little bit farther
than that. I take it that you are not prepared to endorse the Bren-
nan/Marshall approach that it is cruel and unusual punishment
under the eightf? amendment. But in response to my previous ques-
tion, you stated that statutory rape laws are constitutional. Yet,
you are unwilling to really answer the question or comment on the
constitutionality—I am not asking you to interpret the statute, just
the Constitution—you are unwilling to comment on the constitu-
tionality or unconstitutionality of the death penalty.

The thing I am worried about is that it appears that your will-
ingness to discuss the established principles of constitutional law
may depend somewhat on whether your answer might solicit a fa-
vorable response from the committee.

Now, this is a touchy thing. I don’t think anybody is going to vote
against you, one way or the other, on this issue, at least I hope not,
because I dont think we should politicize the Court. But it is im-
portant. For instance, the death penalty is, in effect, mentioned in
the 5th amendment and the 14th amendment to the Constitution.
The fifth amendment makes reference to a capital crime, stating
that no one could be held to answer for such a crime unless pursu-
ant to a grand jury. And this presupposes the constitutionality of
the death penalty.

Now, the eighth amendment’s bar on cruel and unusual punish-
ments was adopted at the same time as the fifth amendment, as
you know. And it obviously was intended to be read in conjunction
with the fifth amendment’s express approval of the death penalty.
As well, the Supreme Court has affirmed the death penalty’s con-
stitutionality, as you said, as early as 1976 in the case of Gregg v.
Georgia.

Given the express constitutional provisions, presupposing the
constitutionality of the death penalty and the body of case law
reaffirming its constitutionality, I think you ought to tell us where
you really come down on this thing. Because I am not asking you
to decide a future case. I am just asking is it in the Constitution,
is it constitutional, or is there room to take the position that Bren-
nan and Marshall did, even though it is expressly mentioned in at
least the 5th and the 14th amendment, and probably six or seven
places in the Constitution, that they find it barred by the cruel and
unusual punishment clause of the 8th amendment.

Judge GINSBURG. Senator Hatch, I have tried to be totally candid
with ti.is committee.

Senator HATCH. You have. You have.

Judge GINSBURG. You asked a question. I was asked a lot about
abortion yesterday. I can"t——

Senator HATCH. You were very forthright in talking about that.

Judge GINSBURG. I have written about it, I have spoken about it
as a teacher since the middle seventies. You know that teaching
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and appellate judging are more alike than any two ways of working
at the law. I tried to be scholarly in my approach to the question
then. I have written about it in law review articles. I authored a
dissert in that area in the DKT case.

The question you raised about age lines, I had a stated objection
to drawing lines between males and females based on age, whether
it is for beer drinking, for statutory rape, for—the first time I en-
countered an age line I think was in your State, Senator Hatch.
Utah required parents to support a boy until age 21, but a girl only
until age 18. The case was Stanton v. Stanton (1975).

Senator HATCH. I remember the case, but I can’t remember
whether it is from Utah.

Judge GINSBURG. In any event, that’s the way it was. It was sup-
port a boy until 21 and a girl until 18, and that age line was struck
down. So that is another area. Is the Stanton case not from Utah?

Senator HATCH. Yes, it is.

Judge GINSBURG. The death penalty is an area that I have never
written about.

Senator HATCH. But you have taught constitutional law in this
country.

Judge GINSBURG. I have.

Senator HaTcH. It isn’t a tough question. I mean I am not
asking—

Judge GINSBURG. You asked me what was in the fifth amend-
ment.

Senator HATCH. Right.

Judge GINSBURG. The fifth amendment uses the word “capital.”
I responded when you asked me what is the state of current prece-
dent. But if you want me to take a pledge that there is one position
I am not going to take———

Senator HATCH. I don’t want you to take a pledge.

Judge GINSBURG [continuing]. That is what you must not ask a
judge to do.

Senator HATCH. But that is not what I asked you. I asked you
is it in the Constitution, is it constitutional?

Judge GINSBURG. I can tell you that the fifth amendment reads
“no person shall be held to answer for a capital or otherwise infa-
mous crime, unless” and the rest. But I am not going to say to this
committee that I will reject a position out of hand in a case as to
which I have never expressed an opinion. I have never ruled on a
death penalty case. I have never written about it, I have never spo-
ken about it in the classroom.

I can tell you that I have only one passion and it is to be a good
judge, to judge fairly. But I must avoid giving any forecast or hint
about how I might decide a question I have not yet addressed.

Senator HATCH. 1 will accept that, but I have to say that——

Senator COHEN. Would the Senator yield?

Senator HATCH. Yes.

Senator COHEN. As I recall, with all due respect, [ believe that
Clarence Thomas was asked——

Senator HATCH. Both Souter and Thomas answered that question
very—

Senator COHEN [continuing). Was asked the question whether he
had ever had a discussion about the case of Roe v. Wade, and he
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was ridiculed by many members, and indeed the press at large for
saying he had never had a conversation.

Senator HATCH. No, he didn’t say that. What he said was—and
the press, even as late as this morning, one of our eminent press
people criticized obliquely Thomas for having never discussed abor-
tion.

What Thomas said was—and [ will be honest with you, he did
it to get off the subject, Senator Leahy was asking the question—
he said “yes,” we did discuss it, but we were more interested in
Griswold v. Connecticut. That is basically what he said. Then Sen-
ator Leahy came back, “Yes, but did you ever discuss Roe v. Wade?”
And Thomas responded, I think very cleverly, and Senator Leahy
did get off the subject, he said, “I never debated it.” Now, that is
a far cry from saying I never discussed it.

Now, the reason I am asking this question is there are very
few—give me a break, the fact of the matter—give Justice Thomas
a break, not you, Judge, but the media out there—they have been
misquoting tﬁat for years, ever since the hearings. But he was
vilified all over this country and slandered and libeled and criti-
cized, because he never discussed Roe v. Wade, as though that is
the paramount prime issue in our society. And it is one of them,
no question about it, regardless of what side you are on or whether
you are not on any side.

But I cannot imagine any particular subject that has been more
on the minds of the American people in criminal law through the
years than the death penalty. Let me just say this: I will take your
answer the way it has been given. You know, there are some who
believe that there has been an evolution of standards regarding
what constitutes cruel and unusual punishment. But even this the-
ory cannot escape the express references in the Constitution to cap-
ital punishment.

It seems to me that any evolution to societal standards with re-
spect to the death penalty cannot be divorced from the fact that the
Constitution mentions capital crimes. And such an evolution of
standards by society which would deem the death penalty cruel
and unusua.ly punishment or cruel and unusual I thinE would have
to be represented in the form of a constitutional amendment or by
repeal of the existing death penalty statutes.

Having said that, I just feel it is an important issue and one
that—I don’t want a political answer,

Senator METZENBAUM. Could I respectfully point out to my
colleague—

Senator HATCH. On your own time, you can.

Senator METZENBAUM. On my time. I don’t wish to interrupt
him, but this same issue was before us in 1987 when Judge Ken-
nedy was up for confirmation, and at that time Judge Kennedy
stated, “I have taken a position with your colleagues on the com-
mittee that the constitutionality of the death penalty has not come
to my attention as an appellate judge and that I will not take a
position on it. If it is found constitutional, I think it should be effi-
ciently enforced.”

Senator HATCH. Fine.

Senator METZENBAUM. So this is not the first time that we have
had a nominee who has declined to respond on this.
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Senator HATCH. No, but as we defined further, demanding of
members of this committee during the Souter and Thomas hear-
ings, they had to answer that question. That is all I am saying.
Now, I am going to let it go, because I respect the Judge and I have
a great deal of fondness and appreciation for her, But I don’t think
that is a tough question, is it in the Constitution, is it constitu-
tional.

Judge GINSBURG. Senator, I have read that sentence and know
there is another reference to “capital,” as well. I am glad you re-
spect my position. I have told you my view of judging.

There are other people on this committee who would like to pin
me down to what am I going to do in the next case.

Senator HATCH. Well, I am not one of them.

Judge GINSBURG. Even Senator Metzenbaum wants me to say
whether I would be with three or with two on some issues, and I
wouldnt answer. I have tried to be consistent in saying I believe
in this process, I have written about it, and I have said how impor-
tant I t%ink the Senate role is. I also said I hope that we come to
this with mutual understanding.

One of the things Senator Metzenbaum said was that Congress
should be more thoughtful and more deliberate about the role of a
judge. So I have tried to be as forthcoming as I can, while still pre-
serving my full and independent judgment.

Senator HATCH. I understand, Judge, and I accept that. I do
think, though, that some of the cheap shots in the media about
Thomas ought to cease and they ought to read the doggone tran-
script before they make any more o% them. As late as today, one
of our learned members of the journalism community misrepre-
sented again.

Let me move on to something else. I would like to followup on
some of the exchanges you had with Senators Simpson and Leahy
regarding government funding. Now, you agree, as? understand it,
that the first amendment does not impose on government an af-
firmative duty to fund speech, is that right?

Judge GINSBURG. Yes, I think it imposes on government a duty
to be impartial, and so I said if it chooses to fund political speech,
it can’t choose between the Republicans and the Democrats.

Senator HATCH. Right. Rather, it prohibits government from cen-
soring or interfering with individual expression, and I believe that
is your position as you have said.

For example, freedom of speech doesn’t mean that the Govern-
ment has to finance a lecture series for anyone who wants to speak
his or her mind, or that the Government must give people mega-
phones or loudspeakers or, likewise, freedom of the press does not
mean that the Government has to buy publishing equipment for as-
piring journalists.

But in a recent concurring opinion, you wrote, the Government
taxing and spending decisions “are most troublesome and in great-
est need of justification, when distinctions are drawn based on the
point of view a speaker espouses, or when a benefit is provided con-
tingent and an individual is relinquishing a civil right.” Now, that
was the case of FEC v. International Funding Institute in 1992,

I would like to probe just one aspect of that statement, specifi-
cally, your apparent view that government spending decisions are
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“most troublesome and in greatest need of justification, when dis-
tinctions are drawn based on the point of view a speaker espouses.”

Let’s assume that the Government decides that not smoking is
better than smoking and that it subsidizes an antismoking cam-
paign through a grant program. May the Government give grants
only to those who adhere to the antismoking campaign or view-
point, or does the Constitution compel the Government to also sub-
sidize prosmoking campaigns by cigarette manufacturers?

Judge GINSBURG. I may get myself into difficulty with the Sen-
ators from tobacco States, and I am a reformed sinner in that re-
spect myself. But this is a question of safety and health. I think
the Government can fund antismoking campaigns and is not re-
quired equally to fund people who want to put their health and the
health of others at risk. So my answer to that question is “yes,” the
Government can fund stop smoking campaigns and it doesn’t have
to fund smoking is intoxicating and fun campaigns. Yes, the Gov-
ernment can fund programs for the safety and health of the com-
munity.

Senator HATCH. Congress, as you know, has established a Na-
tional Endowment for Democracy, and, you know, some might say
is engaging in unlawful viewpoint discrimination unless it also es-
tablishes a national endowment for the opposite side, say com-
munism or fascism or something like that.

The point that I am making is that I respectfully submit that
your statement in your concurring opinion in the International
Funding case may be overbroad. Government-funded programs are
designed to serve certain policy goals. Those speakers who choose
not to promote these goals will naturally be excluded from the
funding.

And to impose viewpoint neutrality on government funding pro-
grams simply because they happen to involve speech would be to
revolutionize government as we E:]ow it. And just as the taxpayers
need not subsidize the first amendment right of free speech, the
issue then arises do they need to subsidize abortions. Just as gov-
ernment programs may fund antismoking speech without funding
prosmoking speech, the Government Medicaid Program may cover
the expenses of childbirth, without covering the expenses of abor-
tion.

The Supreme Court, as you know, settled this question in its
1977 ruling in Maher v. Roe, and then in its 1980 ruling in Harris
v. McRae. It ruled in those cases that the taxpayers do not have
to federally subsidize abortion. In some of your academic and advo-
cacy writings before you took the bench, you did criticize those Su-
preme Court cases and, as an advocate, that is easy to understand.

But in the International Funding case, you cited Harris v. McRae
favorably in support of a distinction you drew between funding re-
strictions that are permissible and those that are not. Irrespective
of your views on the policy of abortion funding, do you agree that
Maher and Harris, those two cases, were decided correctly?

Judge GINSBURG. I agree that those cases are the Supreme
Court’s precedent. I have no agenda to displace them, and that is
about all I can say. I did express my views on the policy at stake,
but the people have not elected me to vote on that policy.
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Senator HATCH. I understand, but yesterday you endorsed the so-
called constitutiona! right to abortion, a right which many, includ-
ing myself, think was created out of thin air by the Court.

Judge GINSBURG. But you asked me the question in relation to
the Supreme Court’s precedent, and you have just asked me an-
other question about the Supreme Court’s precedent. The Supreme
Court’s precedent is that access to abortion is part of the liberty
guaranteed by the 14th amendment.

Senator HATCH. That was just reaffirmed by a 5-to-4 decision
just a year ago, and this issue is going to be before the Court for
a long time in the future. But today, having opened the door on
specific issues such as abortion——

Judge GINSBURG. I think your microphone is off again, Senator.

Senator HATCH. I am sitting back and not——

The CHAIRMAN. Thank you, Madam Chairman. [Laughter.]

Senator HATCH, I have got to speak louder, I think, when I sit
back in my chair.

The CHAIRMAN. Will the Senator yield? It is obvious, Professor,
you have been a professor for a long time, I think it is an endearing
quality.

Senator HaTCH. I think what the question is that 1 am asking
is do taxpayers, in your view, have a constitutional obligation or
duty to fund abortions.

Judge GINSBURG. Taxpayers don’t have an obligation or duty to
do anything other than what Congress tells them they must do. I
know there is a taxpayers’ protest movement, but people have to
pay their taxes, and you decide what their tax payments should
fund, as you are engaged in doing at this very moment.

Senator HATCH. I understand.

Judge GINSBURG. The only point I tried to make is that, of all
the distinctions in the speech area, the ones we are most nervous
about are distinctions based on viewpoint. As I said, the Govern-
ment decides how it wants to spend its money. I think we would
all agree that if the Government pays for Republican speech but
not Democratic speech, that is not democratic.

Senator HATCH. I would agree with that.

Let me move on to another issue. In your response to the com-
mittee questionnaire on judicial activism, you stated,

It is a reality that individuals and groups reflecting virtually every position on
the political spectrum have sometimes attacked the Federal judiciary, not because
judges arrogated authority but because particular decisions came out, in the critics’
judgment, the wrong way.

Judge Ginsburg, in the 1857 case of Dred Scott v. Sanford, the
Supreme Court ruled that the fifth amendment’s due process clause
prevented Congress from outlawing slavery in the territories. In es-
sence, in its first use of what we now call substantive due process,
the Court invented out of thin air a right to own slaves in the terri-
tories. Abraham Lincoln, among others, was highly critical of this
holding in the Dred Scott case.

Now, do you think that the Supreme Court arrogated authority
in this holding in the Dred Scott case? And if so, why? And if not,
why not?
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Judge GINSBURG. I think it was an entirely wrong decision when
it was rendered. The notion that one person could hold another
person as his or her property is just beyond the pale of——

Senator HATCH. So t%ey arrogated authority to themselves in
that case.

Judge GINSBURG. I think they made a dreadfully wrong decision.

Senator HATCH. You and I agree.

The same thing in the Lochner era, with the Lochner v. New
York case. The Court arrogated its own authority to decide that
minimum wage laws were really on the basis of liberty of contract.
They invalidated State laws on minimum and maximum hours that
bakery workers could work in a week.

Judge GINSBURG. The Court in the 1930’s rejected the so-called
Lochner line, The Court, in that line of decisions consistently over-
turned economic and social legislation passed by the States and
even by the Federal Government. That era, in which the Court at-
tempted to curtail economic and social legislation, is over. Although
there may be some voices for a return of that kind of judicial activ-
ism, I think it is generally recognized that the guardian of our eco-
nomic and social rights must be the legislatures, State and Federal.

Senator HATCH. %ag‘ree with you on that, but how do you distin-
guish as a matter of principle between the substantive due process
right of privacy that the Supreme Court has developed in recent
decades from the rights the Supreme Court developed on its own
accord in Dred Scott v. Sanford and the Lochner v. New York case?

Judge GINSBURG. I don’t think, Senator Hatch, that it is a recent
development. I think it started decades ago, as I tried to explain
in one of the briefs you have, one of the briefs that I referred to
yesterday, Struck.

Senator HaTcH. Right.

Judge GINSBURG. It started in the 19th century. The Court then
said no right is held more sacred or is more carefully guarded by
the common law, It grew from our tradition, and the right of every
individual to the control of his person. The line of decisions contin-
ued through Skinner v. Oklahoma (1942), which recognized the
right to have offspring as a basic human right.

I have said to this committee that the %nest expression of that
idea of individual autonomy and personhood, and of the obligation
of the State to leave people alone to make basic decisions about
their personal life, Justice Harlan’s dissenting opinion in Poe v.
Ullman (1961).

Senator HATCH. Right.

Judge GINSBURG. After Poe v. Ullman, 1 think the most eloquent
statement of it, recognizing that it has difficulties—and it certainly
does—is by Justice Powell in Moore v. City of East Cleveland
(1977), the case concerning the grandmother who wanted to live
with her grandson.

Those two cases more than any others—Poe v. Ullman, which
was the forerunner of the Griswold (1965) case, and Moore v. City
of East Cleveland—explain the concept far better than I can.

Senator HaTcH. Well, you are doing a good job, but in my view
it is impossible, as a matter of principle, to distinguish Dred Scott
v. Sanford and the Lochner cases from the Court’s substantive due
process/privacy cases like Roe v. Wade. The methodology is the
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same; the difference is only in the results, which hinge on the per-
sonal subjective values of the judge deciding the case.

Judge GINSBURG. In one case the Court was affirming the right
of one man to hold another man in bondage. In the other line of
cases, the Court is affirming the right of the individual to be free.
So I do see a sharp distinction between the two lines,

Senator HATcH. I think substantively there may be, but the fact
of the matter is it is the same type of judicial reasoning without
the constitutional underpinnings.

Now, one of the things I admired about your criticism of Roe v.
Wade is at least you would put a constitutional underpinning
under it by using tﬁe equal protection clause rather than just con-
jure something out of %’ﬁn air to justify what was done. And at
east that would be a constitutional approach toward it.

See, one criticism of judicially invented rights like some call pri-
vacy is the inability in any principled fashion to determine their
boundaries. In other words, whether or not such a right will be rec-
oghized in a particular context depends upon the predilection of the
judge deciding the case. And some of the most vocal supporters of
the right to privacy in the context of abortion would be the first to
object if the Supreme Court employed the same methodology look-
ing outside the text of the Constitution to protect economic rights,
say to cut back on the liberal welfare state. There would be just
as much objection to that.

Now, one can favor various privacy interests as a matter of policy
and support legislation to protect them—and that is being done
here—and still recognize the illegitimacy of judges making u
rights that aren’t found in the Constitution. Don’t you agree witg
that statement?

Judge GINSBURG. Senator Hatch, I agree with the Moore v. City
of East Cleveland statement of Justice Powell. He repeats the his-
tory to which you have referred, the history of the Lochner era, and
says that history “demonstrates there is reason for concern lest ju-
dicial intervention become the predilections of those who happen at
the moment to be members of the Court.” I know that is what vour
concern is.

Senator HATCH. That is what my concern is, as it should be.

Judge GINSBURG. He goes on to say that history “counsels cau-
tion and restraint,” and 1 agree with that. He then says, “but it
does not counsel abandonment,” abandonment of the notion that
people have a right to make certain fundamental decisions about
their lives without interference from the State. And what he next
says is, history “doesn’t counsel abandonment, nor does it require
what the city is urging here”—cutting off the family right at the
first boundary, which is the nuclear family. He rejects that. In tak-
ing the position I have in all of my writings on this subject, I must
associate myself with Justice Powell’s satements; otherwise, I could
not have written what I did. So I—

Senator HATCH. You mean with the position of Justice Powell?

Judge GINSBURG. The position I have stated here. You asked me
how I justify saying that Roe (1973) has two underpinnings, the
equal dignity of the woman idea, and the personhood idea of indi-
vidual autonomy and decisionmaking. I point to those two decision
opinions as supplying the essential underpinning.
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Senator HATCH. 1 understand, but at least—see, I differ with you
on using the 14th amendment to justify it. But at least you found
some constitutional underpinning. You would have written the
opinion so that at least there was a constitutional argument for the
right as you believe in it. And that I respect, even if I do disagree
with you on it.

But, you know, some people would argue that the constitutional
right to contract is a fundamental right as well and that that right
can be interfered with just as much through substantive due proc-
ess as anything else. ]gut in your view, does the generalized con-
stitutional right to privacy encompass, say, the following activi-
ties—because judges could decide this on their own because of their
own predilections. If they use a theory of substantive due process,
whatever they want to decide, regardless of what the language
says, reglftrdless of the Constitution or the statutes or anything else
enacted by those elected to enact them say.

Judge GINSBURG. Senator Hatch, I believe that it is healthy for
an academic or a judge to be exposed to criticism. You know that
my position, the position that I developed in this, I thought, sleeper
of a lecture, has been criticized from all sides. I have been criticized
for saying that legislators have any role in this. I have been criti-
cized for saying that the Court should not have solved it all in one
fell swoop. So 1 agpreciate that I am never going to please all of
the people all of the time on this issue. I can only try to say what
my position is and be as open about it as I can,

Senator HATCH. You have been, and I agree with that. As you
know, I admire you personally. But this is more important.

Senator MOSELEY-BRAUN. Mr. Chairman, Mr. Vice Chairman, 1
would like, on a point of personal privilege——

Senator HATCH. Sure.

Senator MOSELEY-BRAUN. This line of questioning I find to be
perscnally offensive, and I am very sorry to break the train of
thought and the demeanor of this committee. But I find it very dif-
ficult to sit here as the only descendent of a slave in this commit-
tee, in this body, and hear a defense, even an intellectual argu-
ment, that would suggest that there is a rationale, an intellectual
rationale, a legal rationale, for slavery that can be discussed in this
chamber at this time——

Senator HATCH. Well, Senator, Senator, that is——

Senator MOSELEY-BRAUN. Well, no, Senator, you just—-—

Senator HATCH [continuing]. Not what I said.

Senator MOSELEY-BRAUN. You just a moment ago said that some
would say that there was a constitutional right to contract which
could not be impaired by a judicial decision.

%enator HatcH. That has nothing to do with Dred Scott v. San-
ford.

Senator MOSELEY-BRAUN. That was your statement, though, Sen-
ator, and I—

Senator HATCH. Well, if I can——

Senator MOSELEY-BRAUN. I just submit, Senator Hatch—and we
have had a very fine relationship——

Senator HATCH. Oh, we do.

Senator MOSELEY-BRAUN [continuing]. SBince I have been here,
and I have every respect for your intellect. I have every respect for
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your judgment. We may disagree on issues, but we have never had
occasion to be disagreeable. And I think, as a point of personal

rivilege, it is very difficult for me to sit here and even to quietly
isten to a debate that would analogize Dred Scoit and Roe v.
Wade. It is very, very difficult for me to listen to———

Senator HATCH. Well, that is not what I am doing, so——

Senator MOSELEY-BRAUN [continuing]. And so I want just to give
you my own Ssensitivity on this issue. That is why I asked as a
point of personal privilege that if there are questions going to the
current state of the law that are not as offensive that would elicit
the same kind of responses, or if there is some other way that you
can probe the judge’s opinions on this area, I would very much, on
a personal level, appreciate that you take another approach.

Senator HATCH. Well, thank you, but just to make that clear—
then I would like to conclude, and I would appreciate taking a little
additional time. I have been attacking both of those cases and the
line of cases, both the Dred Scott v. Sanford case—there is no way
that anybody--I don’t think anybody should misconstrue what I am
saying. I thought the Dred Scott case is the all-time worst case in
the history of the country. I think there are others that are bad,
but nothing that even approaches the offensiveness of that case.

If the Senator has misconstrued what I am saying—and I think
you have—1I apologize. But that isn’t what [ was saying.

Also Lochner, I think that is a ridiculous case. My whole point
here is these are ridiculous cases and that they were conjured out
of thin air by this role of substantive due process.

Now, whether I agree or disagree with Roe v. Wade, I still think
that approach toward judging is wrong. There is no question you
could have found constitutional underpinnings to have righted both
of those wrongs in those two cases. But nobody should misconstrue
what | am saying here into thinking that I am trying to find some
justification for slavery. My gosh, I wouldn't do that under any cir-
cumstances.

So I certainly apologize if I haven’t made myself clear, but I am
attacking this whole area of substantive due process which attacks
Dred Scott v. Sanford, where judges just conjure things out of thin
air to justify their own predilections or their own ideas of what the
law ought to be, So in that sense, I would certainly never offend
my dear friend—and we are good friends, and we work closely to-
gether, and I think we are going to do a lot of things around here
together. But I want to make that clear.

enator MOSELEY-BRAUN. Thank you. I

Senator HATCH. Nor do I support Lochner because I raised the
issue—and that was in the context of Lochner—that there is a
right of contract mentioned in the law that is very, very important,
that some people think is fundamental. Lochnrer went way beyond
that by denying that the States had any rights to do what was in
the general welfare of the people. And I disagree with Lochner, and
I decry both of those cases.

Now, let me just finish. Judge——

Senator MOSELEY-BRAUN. Again—and I am delighted with your
statement, but let me just say that as part of the debate, as part
of the intellectual argument that you were engaging in with the
judge, you come back—you, in fact, did come back and say to her,
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well, there are some who would defend the right of contract in this
situation. And I am just saying to you that even listening to this
debate is very difficult to me, and on a point of personal
privilege——

Senator HATCH. I understand.

Senator MOSELEY-BRAUN [continuing). If there is another way
that you can approach the criticism of judicial activism, I would ap-
preciate your taking it.

Senator HATCH. Well, if you construed that to mean go back to
Sanford, that is wrong because that certainly wasn’t meant. And
I apologize if I was inarticulate in what I was saying, but I don’t
think I was.

But let me just point out how important this is. When we have
the right in judges to just throw substantive due process or just de-
cide cases baseﬁ upon their own ideas of what is right and wrong
rather than what is in the Constitution or is in the statute, we run
into these difficulties. You know, with regard to the generalized
constitutional right to privacy, does it encompass the following ac-
tivities or does it not?

Let me just give you one illustration. Some people believe in a
right to privacy that would allow almost anything, say prostitution.
Let me note that in 1974, in a report to the U.S. Civil Rights Com-
mission, you wrote, Judge, “Prostitution as a consensual act be-
tween adults is arguably within the zone of privacy protected by re-
cent constitutional decisions.” That is in “The Legal Status of
Women Under Federal Law” in 1972, I believe. You were citing
Griswold, Eisenstadt, and Roe v. Wade.

You could push it farther. How about marijuana use in one’s own
home? Is that a right to privacy that we should——

Judge GINSBURG. I said “arguably.” I said it has been argued——-

Senator HATCH. | know. You were making an academic point. I
understand. I am not trying to indicate that you were justifying
prostitution. But the point is some people believe this right of pri-
vacy is so broad you can almost justify anything.

Does it justify marijuana use in one’s own home? Does it justify
physician-assisted suicide? Does it justify euthanasia? Does it jus-
tify homosexual marriage that some people think should happen
and shouldn’t happen? Does it justify infanticide of newhorn chil-
dren with birth defects?

I use these examples in this hearing not to offer my own views
on any of these subjects, on whether or not they should be pro-
tected conduct, but it is my point that people who %elieve that such
conduct should be protected must, under the functioning of our sys-
tem, turn to the legislatures and not to the Federal courts to deter-
mine whether or not they should be protected.

The point is that under an amorphous constitutional right of pri-
vacy, whether or not conduct is protected does not depend on any
neutral principle of adjudication, but on the subjective predilection
of the judge deciding the case. And that is not the rule of law. That
is government by judiciary.

t me just end by saying that with regard to the chairman’s dis-
cussion yesterday or the gay before of Dred Scott, the chairman
stated that he wishes that the Dred Secoit Court had moved ahead
of the times to engage in progressive judicial activism—at least
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that is the way I interpreted it—rather than the reactionary judi-
cial activism that it did engage in. And I would simply like to point
out that judicial restraint would have led the Court to uphold the
Missouri Compromise, There was no need for and no justification
for judicial activism of any stripe. And rather than moving ahead
of the country, the Court need only have recognized the validity of
the law passed 37 years before its decision. And had it done so, we
wouldn’t have had a substantive due process case or the disastrous
result that Dred Scott v. Sanford really was.

The broader lesson, of course, is that there is no principled basis
for obtaining only the judicial activist results that one likes as a
judge. And to approve of substantive due process, which is nothing
more than a contradiction in terms to me, is to accept Dred Scott
and the Lochner line of cases. And more generally, the Constitution
is suited to a changing society, not because its provisions can be
made to mean whatever activist judges want them to mean, but be-
cause it leaves to the State legislatures and the Congress primary
authority to adapt laws to changing circumstances.

Well, you could go on and on, but this is an important issue. And
I know that you understand it, and I just want you to think about
it because if we get to the point where judges just do whatever they
want to do and they ignore the statutes or the Constitution and the
laws as they are written and as they were originally meant to be
interpreted, then we wind up with no rule of law at all. And that
is the point that I am making.

And I admit there are some fine lines where it is very difficult
to draw the line between when a judge is actively trying to resolve
a problem and when the judge is just doing it on their own volition.

ank you, Mr. Chairman.

The CHAIRMAN, Thank you, Senator.

The Senator did—and I will accommodate other Senators, as
well—did go close to 50 minutes, but there was as continuous line
o{; questioning, and hopefully it means the next round will be a lot
shorter.

We are about to have a vote, Judge, but I will start my ques-
tions, We will probably end up with a break here anywhere from
3 to 5 minutes into the questioning, and then I will resume it.

We sometimes make statements over our long careers in the Sen-
ate that we either wish we didn’t make or, although proud of hav-
ing made them, we are reminded of them at times. I am about to
engage in that.

Senator Hatch, when Judge Souter was before us, and some were
pressing Justice Souter for a specific answer on an issue like the
death penalty, said:

Judge Souter, I hope you will stand your ground, when you sincerely believe you
are being asked for answers which you clearly cannot provide and have the good
faith to be able to act as a Supreme Court Justice later. The Senate will not probe
into the particular views of a nominee on a particular issue or public policy, let
alone impose direct or indirect litmus tests on specific issues or cases. If it does, the
Senate impinges upon the independence of the judiciary. It politicizes the judging
function. The confirmation process becomes a means of influencing outcome,

Now, I am sure having read that, I will have statements that I
made during the process read back to me. But I do think it is ap-
propriate to point out, Judge, that you not only have a right to
choose what you will answer and not answer, but in my view you
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should not answer a question of what your view will be on an issue
that clearly is going to come before the Court in 50 different forms,
probably, over your tenure on the Court.

So, I just want to inject what we never have in politics—consist-
ency. Then again, if we were consistent, it would be very dull.

Let me move on. As a matter of fact, I have just been told the
vote—and 1 want to make sure my colleague from Illinois knows
it this time, I told her there is a vote—the vote has just begun, and
so I think this is an appropriate time to break. I will come back
with my round of questions. It will probably take us, as you have
probably observed by now, Judge, somewhere between 10 and 15
minutes to get over and vote and come back.

So we will recess for whatever time it takes to get to the floor
and back.

Judge GINSBURG. Thank you.

[A short recess was taken.]

The CHAIRMAN. The committee will come to order.

Welcome back, Judge. I started to say in another context, when
you talk about the Madison lecture, welcome to the club of realiz-
ing that nothing you say will ever fully satisfy everyone. But now
you are in a new arena, where nothing you say will satisfy the
same person twice, even if you say the same thing twice.

I find the press fascinating and I love them, and this will get
their attention.

When a former Justice was before us, I asked a number of tedi-
ous questions about natural law, because this particular Justice
has written a great deal on natural law, all the press wrote articles
about how tedious and boring it was.

After he got on the Court, one of the leading newspapers in
America ran a long article about why didn’t we ask more about
natural law. Part of the problem is the press is like us, they some-
times don’t understand the substance of issues.

So the good news is your nomination has not been controversial.
The bad news is that if it is not controversial, then we will discuss
other things. I just want to point out that I am flattered that the
press noticed I comb my hair a different way, which is a major
issue these days. I would be happy to have a press conference on
f_l;{at and give you all advice later on how to do that, if you would
ike.

But it is a fascinating undertaking, and so I can assure you that
when you finish, as brilliant as you are, you will not be satisfyin
to anyone all the time, let alone all the people all the time. But%
think you are doing a brilliant job.

Let me point cut—and my colleague is, as we say in this busi-
ness, necessarily absent as I speak. As a matter of fact, I can see
him at this moment being interviewed. So I am not going to take
the time to wait until he returns to make the statement I am about
to make, although I say this not as a criticism to him.

I would indicate that, historically, I think you have laid out very
clearly from the outset the basis upon which the right of privacy
has been found to exist under our Constitution. Because tﬁe first
question you answered, you talked about the liberty clause; you
talked about the ninth amendment; you talked about the common
law and the common-law traditions.
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I would point out to my colleague that there has, in fact, with
a notable aberration period in our history, always been a distinc-
tion in the common law, as well as constitutional interpretation,
between the degree of protection and the wide berth that matters
relating to personal privacy and property have been treated, espe-
cially the last 50 years. There have been distinctions historically
made in terms of ﬁow the Court approaches the degree of protec-
tion warranted in those areas, and in terms of how and under what
circumstances government can interfere with either of those rights,
one’s personal private rights and one’s property rights,

I would like to pursue a little bit—I didn’t intend on goinﬁ in
quite this direction, but in light of the line of questioning, which
I think was appropriate, the line of questioning of my colleagues
just had-~I would like to discuss with you the issue of unenum-
erated rights, particularly the right to privacy.

The right to privacy recognized by the Court includes such
things, as you have mentioned, as the right to marry free from gov-
ernment interference. And in response to one of the best columnists
in the country who says we repeat things all the time;(rart of the
reason we repeat things all the time is an attempt to educate peo-
ple a little bit. Most Americans, I have found in surveys, if you ask
them if I can marry whom I want, they will say “yes”. If you say
zvel;at- tright do you have for that, they say the Constitution guaran-

s it.

Nowhere in the Constitution is the word “marry” mentioned; no-
where in the Constitution is the right to marry mentioned. There
is nowhere in the Constitution where the right of a married couple
to use birth control is mentioned, but Americans think that it is.

Senator GRASSLEY. Are you arguing that a brother has a right
to marry a sister?

The CHAIRMAN. No, I am arguing that the right to marriage is
one that is a right of privacy that most Americans think is con-
stitutionally guaranteec{: and only under exceptional circumstances
can the State interfere with your choice of who you want to marry.
They have to be able to prove there is some overwhelming reason
for their interfering with your right to marry. That is why they call
it a fundamental right.

Now, that test has been met in the minds of the courts, when
you say I wish to marry my brother or my sister. There is an over-
whelming reason why the State can prohibit that, an overwhelming
State interest. But it is a fundamental right, and most Americans
think it is written into the Constitution. Most Americans think, as
they should, that that is something that is a fundamental right.

Just like what happened—and I will get back to this, Senator,
in light of the understandable interruption—when the States used
to come along and say, hey, white folks can’t marry black folks. The
Court went, wait a minute, what’s the rationale for that? Why can’t
white folks marry black folks or black folks marry white folks—the
so-called antimiscegenation laws. The Court said, hey, wait a
minute, that doesn’t make any sense.

I am confusing a little bit right to privacy and some of these is-
sues, but T don’t want to—in a generic sense, the answer to your
question, Senator, is they have to have an overwhelming reason to
interfere with certain of our rights of privacy.
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So the right to make decisions about how to raise and educate
one’s children free from government interference has been recog-
nized by the courts. You told Senator Leahy, Judge, that there is
a constitutional right to privacy. I think that is what you said to
him, which you described as “the right to make basic decisions
about one'’s life course”—well stated, well articulated, and similarly
articulated by other Justices whose ranks you are about to join.

But I was as little unsure from your answer to Senator Leahy’s

uestion about how strong you thought that right of privacy was.

e Supreme Court has recognized these rights about marriage,
child rearing, and family, and when they have, they have generally
referred to them—and 1 think in all those three areas—as fun-
damental rights.

As you and I both know, when the Court uses the word “fun-
damental,” it is a term of art as they use it. Now, there usuall
is a need to make a distinction, when in the law there is a dif-
ference hetween fundamental rights and other kinds of rights and
how the courts look at them. This means that the Government
must have an extraordinary or compelling justification for interfer-
in%]with a personal decision of the kinds I have mentioned.

ow, when Senator Leahy asked you about the right to privacy,
you first agreed with the statement that the Government could not
interfere with that right, absent a very compelling reason. But you
then went on to say that the Government “just needs a reason.”
There is a big difference, as you know, between the two, just need-
ing any old reason and needing a compelling reason. The Govern-
ment has reason for almost any action they take, a compelling rea-
son for only a few of the actions that we take.

Now, it may have been just a semantic difference, But what [
want to go back to, having read the record, is do you agree that
the right of privacy is fundamental, meaning that it is so impor-
tant—I am not asking about any specific rights of privacy—mean-
ing that it is so important, that the Government may interfere with
it only for compelling reasons, when it finds that such a right ex-
ists, the right of privacy?

Judge GINSBURG. The line of cases that you just outlined, the
right to marry, the right to procreate or not, the right to raise one’s
children, the degree of justification the State must have to interfere
with those rights is large.

The CHAIRMAN. That is what I thought you meant, but there was
a line in your response that you have now clarified for me. I am
not pressing you about other rights, unfounded, unrecognized, ar-
guably existing. I am not asking you about those. I am not asking
you about consensual homosexual marriages or anything else. I am
just dealing with the line of cases that have already been decided
on procreation, in this case the Griswold case, starting with it, and
family decisions and the like. I am not pressing you to where you
are going to go from here. I just wanted to make sure I understood
you viewed these cases as requiring a compelling government rea-
son.

Judge GINSBURG. You mentioned Meyer v. Nebraska (1923) and
Pierce v. Society of Sisters (1925). Although pigeonholed in the free
exercils.e of religion area, I would put the Yoder (1972) case in that
same line.
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The CHAIRMAN. I agree with you. Again, the reason I raised this
is that at least two of the last five Justices who have come before
us have argued that either the right does not exist, should not
exist, that the Court made incorrect decisions in that line of cases,
or that if it exists, it is not a fundamental right. And that is why
I am pursuing this, to make sure I understood what your answer
was. | now understand it.

Now, another critical question concerning the method you would
use to determine whether or not personal decisions are included
within the zone of decisions protected by the right of privacy has
been raised by my friend from Utah. He indicates there is no prin-
cipled means by which one could find a right to privacy, a notion
I strongly disagree with, from the standpoint of legal scholarship.
There is a principled rationale that has been employed to find the
right to privacy.

But there is a debate that exists. I am not going to ask you about
how you decide any specific case, but I would like to determine
where you are, in a general sense, in this debate over the meth-
odology that should be employed to determine in the first instance
whether or not there is a principled reason for finding a right of
privacy in the Constitution.

Now, Judge Scalia, a brilliant jurist who you know well, who ap-
paliently wants to be on an island with you somewhere——{laugh-
ter).

By the way, please note in the record that people laughed. That
was—

Judge GINSBURG. Compared to what. He didn't say I would be
his first or second choice. He said compared to what. He was given
a tightly circumscribed choice.

The CHAIRMAN. Well, if I had to be on an island with a man for
any extended period of time, I might pick Judge Scalia. The reason
I would, sincerely, is I think he is brilliant, I think he is dead
wrong most of the time, as he thinks I am, and it would be, as an-
other nominee who came before us once said, when asked why he
wanted to be on the Court, it would be an intellectual feast.

A slight digression: I had a conversation with Justice Scalia after
you had been nominated, to tell him that [ was about to say in an
interview the vote I most regretted casting out of all the ones I
ever cast was voting for him, because he was so effective. He said
what are you doing now? I said I am teaching a course in constitu-
tional law at Widener University. He said, oh, my God, I had better
come and tell them the truth. [Laughter.]

So I am sure he would have an opportunity to educate me, if we
were on an island together.

Having said that, Justice Scalia, on a very serious note, has of-
fered one method, a methodology to determine whether or not a
right of privacy, a personal right that is not enumerated, not men-
tioned in the Constitution, warrants constitutional protection. And
he has written that the only interests protected by the liberty
clause of the 14th amendment are those interestzs which are de-
fined in the most narrow and specific terms, where historical safe-
guards from government interference have existed.

Now, as you know better than I do-—again, at the expense of of-
fending my brethren in the press, I am going to be very fundamen-
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tal about this, to use a phrase from another context—when in the
past we determined whether or not fundamental rights of privacy
exist, one of the things they go back and do, as courts have done,
is look at history. They say what have we done in the past, as a
people, what has our country done, what has our English jurispru-
dential system recognized, not only here in the States, but in Eng-
land, in the common law? And they look back at that as one of the
guideposts, not the only one, not necessarily determinative, but
that is what they have done.

I think, by inference, Justice Scalia acknowledges that is an ap-
propriate method, at least a starting point to determine whether or
not an unenumerated right should be recognized as protected by
the Constitution.

So Justice Scalia says that when you go back, determining
whether or not there is an interest protected by the liberty clause
of the 14th amendment, you go back and look at those interests de-
fined in their most narrow and specific terms. So the question for
Justice Scalia, in deciding whether the Constitution protects a par-
ticular liberty, including a particular privacy interest, is whether
years and years ago the Government recognized that precise spe-
cific interest.

Now, that approach of Justice Scalia, which was outlined by him
in the Michael H. case, that approach is very different from an-
other that I would characterize as the traditional approach for de-
termining whether or not these unenumerated rights that we have
recognized exist.

The traditional approach, in my view, looks to whether the Con-
stitution expresses a commitment to a more general interest, and
then asks how that commitment should be applied in our time to
a specific situation. The difference between tiese two approaches
can make all the difference in the world on where a Justice comes
out on the finding of whether such a right exists or doesn’t,

For example, under Justice Scalia’s approach, the right to marry
someone of a different race is not protected by the Constitution, at
least arguably, based on things he has said, because the right to
marry is nowhere specifically mentioned in the Constitution. And
when you go back to look at whether or not—which is one of the
methods used by all Justices to determine whether or not there is
an unenumerated right that should be protected—when you go
back in history and look, there is no place you can say that, under
our English jurisprudential system, our courts or the English
courts have traditionally recognized the specific right of blacks and
whites to marry. And since you can't find that back there, then the
right doesn’t exist.

Whereas, in footnote 6, for example, as you well know, although
Justices Kennedy and O’Connor agreed with the overall finding on
that case—which I won’t bother you with the facts, which you know
well and are not particularly relevant to my point—they said we
dissent from the methodology used by Justice Scalia in arising at
a decision, which is the right decision—my words—but for the
wrong reason. And they said you go back and you look at the gen-
eral proposition of whether or not the general interest seeking pro-
tection under the Constitution is in fact one we have historically
protected.
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So they say when you go back, you should look at whether we
historically protected the right and recognized the right of individ-
uals to marry who they want to marry. So you go back and, de-
pending on what question you ask, you get a different answer. If
you go back and say, OK, we will recognize—and 1 am
oversimplifying—we are going to recognize, determine whether or
not antimiscegenation laws are constitutional, and the basis on
which they are being challenged is I have a privacy right to marry
who I want to marry, so let's see if that rig%t is protected by the
Constitution.

Scalia’s approach, you go back and look at all the history and
say, hey, there is no place where blacks and whites were protected.
But if you used the O’Connor approach, you go back and say have
we recognized the right to marry? You say yes, we have done that,
ergo, we can say, using that methodology of looking at the general
proposition, there may be a principled rationale to acknowledge or
recognize the right to marry a black man or a white woman or a
white man or a black woman, that may fall within the domain of
my right of privacy guaranteed by the Constitution.

Senator HATCH. Would you yield just for a second on that Point?

The CHAIRMAN. I would like to finish just this line, so I don’t con-
fuse anybody.

Senator HATCH. I just want to mention that I really don’t think
Justice Scalia would fail to find, under the 14th amendment protec-
tion clause, that Loving v. Virginia is the correct decision.

The CHAIRMAN. A valid point.

Senator HATCH. I don’t think he would have had the
interpretation——

The CHAIRMAN. He may have come up with the exact same deci-
sion of saying that it would, in fact, be inappropriate and unconsti-
tutional for the State of Virginia to have such a law. But he would
not have found it, if you used his methodology, because that is
where the right of privacy has most often been found by the courts
since Pierce.

Now, in contrast, as I said, under the more traditional approach
reCOfnizing unenumerated rights, the courts ask not whether the
legal system historically had protected interracial marriages, but
whether the legal system historically had protected the institution
of marriage generally. Because it had, because our legal system
long had undgerstood the importance of family integrity and inde-
pendence, the Court held in Loving v. Virginia that the particular
right to marry someone of another race is also protected.

Now, in thinking about how the Constitution protects un-
enumerated rights, including rights of privacy, will you use—I am
not asking you where you are going to come out on any issue, but
will you use the methodology that Fooks to going back to a specific
right being sought, guaranteed, or will you use the more traditional
method of more broadly looking at the right that is attempting,
seeking constitutional protection before the Court? What methodol-
ogy will you use? What role will history and tradition play for you
in ((iigtermining whether or not a right exists that is not enumer-
ated?

Judge GINSBURG. Mr. Chairman, if I understand your question
correctly, including the exchange between you and Senator Hatch,
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if you are asking whether I would have subscribed to both parts
of Loving (1967)—that is, both the equal protection and due
process——

The CHAIRMAN. No. Let me be very clear. I don’t care about Lov-
ing. I was using Loving as an illustration as to how you would ar-
rive at a different decision depending on which methodology. I am
asking you very specifically——

Judge GINSBURG. Loving was the case Justice O’Connor used
to——

The CHAIRMAN. Tlustrate.

Judge GINSBURG. To distinguish her position from the position
Justice Scalia took in the Michael H. (1989) case. That case, as you
know, had nothing to do with the issue raised in Loving. The con-
troversy centered on a footnote in the Court’s opinion, in Justice
Scalia’s opinion, a footnote added to the opinion in response to the
dissent. The footnote was rather long, as | remember—it is not in
front of me. The note appears at least to Associate Justice Scalia
with a first step that some people wouldn't take; that is, he ap-
pears to recognize the existence of an unenumerated right. Then
the question is: How does one define that right? He is not saying
there are no unenumerated rights.

I have a colleague who has written a wonderfully amusing arti-
cle, which I think he means us to take seriously. It is an article
by my chief judge, Abner Mikva. It says, “Good-bye to Footnotes.”
And perhaps——

The CHAIRMAN. Well, the footnote here, Judge, is irrelevant. Let’s
just put it all aside. I am just using that as an illustration. The
debate among people today in your business is: What principled ra-
tionale do you use in determining whether or not, under the liberty
clause of the 14th amendment, a privacy right exists?

Judge GINSBURG. Senator Biden, I have stated in response to
Senator Hatch that I associate myself with the dissenting opinion
in Poe v. Ullman (1961), the metKod revealed most completely by
Justice Harlan in that opinion. The next best statement of it ap-
Fea;;)in Justice Powell's opinion in Meore v. City of East Cleveland

1977).

My understanding of the O’Connor/Kennedy position in the Mi-
chael H. case is that they, too, associate themselves with that posi-
tion. Justice O'Connor cited the dissenting opinion in Poe v. Ull-
man as the methodology she employs. She cited Loving as her rea-
son for not associating herself with the footnote, the famous foot-
note 6 in Justice Scalia’s Michael H. opinion, a footnote in which
two Justices concurred. That is about all I can say on that subject.

The CHAIRMAN. Well, I think that answers the question. It seems
to me that based on what you have said, you believe the more tra-
ditional principled rationa.l}é for arriving at whether or not such a
right exists as it relates to the use of historical precedent is the one
that you would use, rather than very narrowly speaking to a very
specific right to determine whether or not it was protected.

Now, I have used up 15 minutes. When I come back, I can tell
you, I want to move from that to talk about the Chevron case and
what methodology you use in terms of deciding—and it is a dif-
ferent issue there. It is legislative intent that is going to be the
issue, and what deference is given to it. I know we have raised
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questions about that before, but I would like to nail down a few
more points.

1 appreciate your answer, and I am not going to go beyond the
15 minutes. I will now yield to the Senator from Pennsylvania.

Senator COHEN. Does that mean I am precluded from raising
that issue before it comes back to you, the Chevron issue?

The CHAIRMAN. Not at all, Not at all.

Senator SPECTER. Mr. Chairman, thank you very much. You
asked for an indication of time. I would expect to use the full 30
minutes.

Judge Ginsburg, I begin by expressing my own concern about the
scope of the answers. The chairman said that he wished you would
have answered a little more. I would join Senator Biden in that.
1 appreciate the fact that you have to make your own judgment as
to what you will answer.

My own reading of the prior nominees has been that, as a gen-
eral rule, there were more answers. Some answered less. Justice
Secalia answered virtually nothing.

The CHAIRMAN. That is why I would like to be on an island with
him. [Laughter.]

Senator SPECTER. He is a very engaging gentleman and a squash
player, and I haven’t yet been able to persuade him to do that. But
when he was before this panel, 1 think Senator Biden is correct
that he answered much less than you have.

You will not find any quotations from me in the record about
praising nominees before our panel, and this is the eighth occasion
I have been a party to them—praising nominees for not answering
questions. I read one of your articles, and as you know, I wrote to
you because you had commented that you believed the committee
had crossed the line with Judge Bork in questions we asked. I
wrote to you and asked for some examples, and I can understand
your being too busy to give them.

My own observations have been that nominees answer about as
many questions as they have to for confirmation, and I think that
Chief Justice Rehnquist, for example, came back and answered
some questions. It was a 65-33 vote. The tenor of these hearings
has been very laudatory from this side of the bench, and I would
join in that, as I said, about your academic and professional and
judicial career. So that I don’t think there is any doubt about your
nomination not being in any jeopardy, but I would just add my
voice to those who have commented about an appreciation on our
side for more information.

When I asked the question about the death penalty yesterday, I
tried to articulate it in as gentle a way as possible. I would not ask
you, as Senator Hatch did—and he had every right to ask, and you
had every right to decline—about issues moving toward how cases
might be decided and whether you agreed with Justices Marshall
and Brennan on capital punishment being eruel and unusual pun-
ishment in violation of the eighth amendment.

But I think that capital punishment is sort of a landmark issue
on law enforcement, its deterrent effect and its ability to be a bea-
con, 8o to s{)eak. That is one of the areas where I would have ap-
preciated a little more.
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I mention those comments to you at the outset because I think
it is important, and this is obviously going to be an area where
there are going to be lots of differences of opinion, not only with
you today but with the nominees who will follow.

Let me now move to the substantive area that I consider to be
very important, and that is the role of the Court on refereeing dis-
putes between the President and the Congress on the War Powers
Act issue, about which you wrote a concurring opinion in Sanchez-
Espinoza v. President Reagan.

The issue of the gulf war was very problemsome, and President
Bush asserted very late into December 1990 the intent to move into
a conflict with Iraq over Kuwait without congressional approval.
The leadership in the Congress stated their intention not to bring
the matter to the floor. It was in a very unusual procedural setting
where we had swearing-ins on January 3, and Senator Harkin of
Iowa brought the issue up in a way which I think forced the hand
of the leadership, and the issue did come up and we did have a
vote on the resolution for the use of power.

Let me move to your concurring opinion in Sanchez-Espinoza, as
the fastest way to get into the issue and into a dialog, where you
said that you:

would dismiss the War Powers claim for relief asserted by congressional plaintiffs
as not ripe for judicial review. The judicial branch should not decide issues affecting
the allocation of power between the President and Congress until the political lead-
ers reach a constitutional impasse. Congress has formidable weapons at its disposal:

the power of the purse and investigative resources far beyond those available in the
third branch.

I would suggest to you, Judge Ginsburg, that the power of the
purse is not very helpful if the President goes into Kuwait without
authorization from Congress were the Congress to cut off his fund-
ing. Ilt: obviously can’t be done when fighting men and women are
at risk.

And when you talk about the investigate resources far beyond
those available in the third branch, I don’t believe that our inves-
tigative resources, which are customarily very important, really
bear on this issue.

If we are to have a resolution between the Congress and the
President, where we have a Korean war without a declaration of
war, we have a Vietnam war without a declaration of war, and we
have an issue about a violation of the War Powers Act in El Sal-
vador as the issue came before your court, how can this dispute of
enormous constitutional proportion be decided unless the Court
will take jurisdiction and decide it?

Judge GINSBURG. Senator Specter, in that case, in the portion
you read, I said that the question was not ripe for our review.

Senator SPECTER. I did.

Judge GINSBURG. It is a position developed far more extensively
than in the abbreviated statement I made in the Sanchez-Espinoza
(1985) case., The principal exponent was my colleague, Carl
McGowan. He wrote persuasively on congressional standing and
the concept of ripeness for review. His position was essentially
adopted by Justice Powell in Goldwater v. Carter (1979). That case
concerned the termination of the Taiwan Defense Treaty.
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Senator SPECTER. It was Justice Powell who diust had a single
line: “Although I agree with the result reached by the Court, I
would dismiss the complaint as not ripe for judicial review.” But
I do not believe that either the Supreme Court or the circuit
court—and the circuit had it in Crockett v. Reagan—has ever really
dealt with the issue.

I tried with Justice Souter, asked him if he thought the Korean
war was a war. | answered the question in the question, because
I think the Korean war was a war, and he said he would have to
think about it. I said, “I am going to ask you the next round,” and
over the weekend he came back. I said, “Have you thought about
it?” And he said, “Yes, I have.” And I said, “Well, was the Korean
war a war?” And he said, “I don’t know.”

I think this is a matter that we really ought to explore with a
nominee—standing, ripeness. You have written expansively and I
have admired your work on standing. I think that the Court dis-
misses too many cases on the standing issue. But isn't the Supreme
Court there really to referee big, big issues? It is harder to have
a bigger issue than the constitutional authority of the Congress to
declare war or whether the President exceeds the War Powers Act
if we don’t come to you. And we can hardly come to you when the
troops are in the field.

Judge GINSBURG. Senator Specter, the question for me was: Who
is the “we” 1 have not ruled out the ultimate justiciability of a
question of the kind you have raised. What I said was that I associ-
ate myself with the position taken by Justice Powell, and in both
decisions and law review articles by Carl McGowan, the position
that legislators must stand up and be counted in their own House
before they can come to court. If Congress puts itself in conflict
with the Executive by passing a resolution, by a majority of both
Houses, saying we, the Congress, take the position that the Execu-
tive is acting in opposition to our will, at that point I could not say
there isn’t a ripe controversy. But unless and until that occurs, I
have taken the position-—whether it is Republican Senators or
Democratic Senators—that no ripe controversy exists between Con-
gress and the Executive. The controversy ripens only when legisla-
tors who oplpose to the Executive’s position win in their own
branch. Until that point is reached, in my view, there is no justici-
able controversy between the two branches of government.

The President is a unitary. The President takes a position. For
Congress to take a position, Congress must act by majority vote.
I do not think a group of Senators can come to court and ask the
third branch to resolve a clash between the legislative and the ex-
ecutive branches. That is my position on ripeness. I have stated
that position in an abbreviated way in Sanchez-Espinoza (1985).
Others take different positions. Members of my court have taken
other positions.

As | see it, there must be a majority vote in Congress before the
Executive and the Congress can have a controversy ripe for court
to review. If a group of legislators does not prevail in Congress,
that group cannot come to court for resolution of a clash that, in
my mind, does not exist until it becomes the position of the Con-

gress.
That is about all I can say, Senator Specter, on that subject.
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Senator SPECTER. Judge Ginsburg, do you believe that the Ko-
rean war was a war?

Judge GINSBURG. That is the kind of question on which you
might ask a law teacher to expound. If you are asking me how I
would rule as a judge—and you are considering me to be a judge,
not a legislator—I would have to say the Korean conflict was a
complex operation. If 1 were presented with the record, the briefs,
the arguments, I would be required to make a decision on it on the
basis of what the parties present to me. I am afraid I can’t do any
better than Justice Souter did on that question.

The job for which you are considering me is the job of a judge,
and a judge has no business expounding on a question like that
apart from the record, the briefs, the presentations of the parties,
We do have a great attachment in our system of justice to the prin-
ciple of party presentation. Judges in our system are not inquisi-
torial, They do not take over the proceedings and pursue what they
will. Senator Hatch reminded me of that very forcefully. Very dear
to our system of procedure is the principle of party, not judicial,
presentations.

I can’t answer the question about the Korean war off the top of
my head. If I were confronted with it as a judge in a case where
the issue was justiciable, I would make my decision on the basis
of the record, the briefs, and the arguments before me; out of that
setting I am not prepared to answer the question.

Senator SPECTER. May 1 respectfully suggest, Judge Ginsburg,
that a question as to whether the Korean conflict was a war does
not come within the confines of justiciable issues where briefs are
required and oral argument is required on a narrowly focused mat-
ter. As a matter of common life experience, people have a view as
to whether the Korean conflict, involving thousands of people with
a lot of military action, was or was not a war.

In citing the Korean conflict, I cite something which is not going
to come before the Court, and I would expect that that would be
the kind of a question where at least we could get some idea as
to your life e:aperience and your general approach to a matter of
some magnitude, but I am not going to press it.

Let me move to another issue. Iiuave been very much concerned
about the Supreme Court functioning as a super legislature. As I
said earlier, I am very much concerned about the issue of judicial
activism, and would cite two cases where the Court acted as a revi-
sionist Court. The Griggs decision was handed down in 1971 on a
matter involving the Civil Rights Act, and then Ward’s Cove came
along in 1989 and, in my view, overruled Griggs. Congress changed
that and returned to Griggs with the Civil Rights Act of 1991. .

Senator Kennedy asked you earlier today if you agreed with the
decision of the Supreme Court in one of those series of cases, and
I am going to have to recheck the record to see if that was really
answered. But the case I want to take up with you is the case of
Rust v. Sullivan, and the concern that I have here iz with an activ-
ist-revisionist Court which is going to make new law.

Rust v. Sullivan is the gag rule case, and that involved a situa-
tion where the provisions of the Public Health Services Act of 1970
relating to counseling on planned parenthood, was passed in 1970,
and a regulation was promulgated in 1971 that there could be
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counseling on abortion issues. Then in 1988, the Secretary of
Health and Human Services issued a new regulation to the con-
trary, that there could not be counseling. Even though the earlier
regulation had stood for some 17 years, Congress had not acted to
alter it, strongly suggesting congressional approval of the regula-
tion.

Then in a 5-to-4 decision, the Supreme Court upheld to new reg-
ulation, pointing out, among other things, that the new regulation
was “in accord with the shiﬁ in attitude against the elimination of
the unborn children by abortion.” I was surprised to see the Court
rest its opinion in part on a shift in attitude, shift in public opin-
ion, to come out with a new regulation,

My question to you, as this is now a decided issue, do you agree
with the Supreme Court’s judgment in Rust v. Sullivan?

Judge GINSBURG. Senator Specter, remind me of the prior history
of that case. It was a question, was it not, of the deference due to
the Health and Human Services——

Senator SPECTER. That was a factor in the case, on the deference
due a regulation promulgated by the executive branch, but within
the context where there had previously been a contrary regulation,
which had been in existence for 17 years, and no congressional ac-
tion to change it during that time.

Judge GINSBURG. You said that you were going to check to see
what my answer was about Griggs (1971) a.ng Ward’s Cove (1989).
I hope I have been consistent in saying I think that the court, my
court, and the Supreme Court, endeavored to determine what Con-
gress meant. Griggs, was a unanimous decision authored by Chief
Justice Burger, was it not?

Senator SPECTER. It was.

Judge GINSBURG. And wasn’t Ward’s Cove a divided decision?

Senator SPECTER. Five-to-four.

Judge GINSBURG. And then Congress said what it meant. I gave
some other examples of such congressional clarification or correc-
tion. But I am uncomfortable about inquiries concerning how I
would cast my vote in a particular case. I will address and explain,
to the extent I am able, any vote I have cast. But you are raising
a question about—one of your colleagues said he would inquire
about Chevron (1984) deference and ask what that means to me.

I will confess I am the judge who wrote the decision that was re-
versed in Chevron. I regard Chevron as stating a canon of construc-
tion, which Congress is at liberty to say it doesn’t want applied. I
don’t want to sit here before this committee, however, and write
the opinion I would have written in the Rust v. Suilivan case.

Senator SPECTER. Judge Ginsburg, I am not asking you about
Chevron. The specific case that Senator Kennedy asked you about
I believe was F’atterson, and in response to his question about
whether you agreed with the opinion—and I believe it was Patter-
son—he said since they won’t come back, you responded about—I
don’t believe you answered his question—you responded about the
Congress changing the law on title VII cases applying to sex dis-
crimination, and then about the Goldman case.

But I have moved away from Patterson and I haven’t brought up
Chervon, and the decision involving the gag rule, Rust v. Su%livan,
is an example of a revisionist Court, in my opinion. It is a decided
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case. What is the problem, on a matter which has been litigated
and is finished, in having a Senator on the Judiciary Committee
ask a nominee for the Supreme Court whether that case was cor-
rectly decided? It is a finished matter. Just as Senator Kennedy
asked you about Patterson this morning, as he put it, the case
won’t come back.

Judge GINSBURG. It isn’t clear to me, Senator, that the case won’t
come back, simply because we have a different regulation now. The
gag rule was withdrawn in the very first week of this new adminis-
tration. But it isn't far-fetched to think the rule could return in an-
other administration,

Again, I sense that I am in the position of a skier at the top of
that hill, because you are asking me how I would have voted in
Rust v. Sullivan (1991). Another member of this committee would
like to know how I might vote in that case or another one. I have
resisted descending that slope, because once you ask me about this
case, then you will ask me about another case that is over and
done, and another case. So I believe I must draw the line at the
cases | have decided.

You asked about my statement in Sanchez-Espinosa, and I an-
swered that question. If you inquire about something I have writ-
ten, or an authority on which I have relied, I will do my best to
respond. But if you ask how I would have voted on an issue that
can come back, I must abstain. I can address an issue or case that
is never going to come before the Court again—Dred Scott, for ex-
ample, a decision I said was wrong for all times,

The issue in Rust is one that may come back. You can’t rule it
out, any more than I can. You can say for now the gag rule has
been removed, the President removed it in his very first week in
office. But it was put in place by the prior administration. I can't
rule out the possibility that another administration will put the
gag rule back. If I address the question here, if I tell this legisla-
tive chamber what my vote would be, then my position as a judge
could be compromised. And that is the extreme discomfort I am
feeling at the moment. You are asking me to tell you how I would
vote on a case you call over and gone, one that can’t come up again.
I know the case is not going to come up again in the next 4 years.
I can’t see beyond that. I know that——

Senator SPECTER. How about 8 years? [Laughter.]

Judge GINSBURG. I am not going to predict the result of the next
election, any more than you are, Senator.

Senator SPECTER. Judge Ginsburg, do you agree with the deci-
sions of the Supreme Court in the 1930’s, when the Supreme Court
of the United States invalidated a whole series of congressional en-
actments on the New Deal, on the ground of substantive due proc-
ess? Do you agree with those decisions?

Judge GINSBURG. Senator Specter, I think that line of authority
has been so discredited by so many Supreme Court decisions, that
if anything is well established, it is well established that the
Lochner era is over. One cannot say of a recent 5-to-4 decision what
one can say about the repudiation of the Lochner line of cases.

Senator SPECTER. Good. Now that we are finished with the thir-
ties, we can move into the forties.
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Judge Ginsburg, do you think that Congress has the authority to
take away the jurisdiction of the Supreme Court of the United
States to decide the constitutionality of issues under the equal pro-
tection clause of the 14th amendment?

Judge GINSBURG. You are asking me, what if Congress decided
to do that, and if it were challenged in court—I don’t think Con-
gress has ever done that, right?

Senator SPECTER. Ex Parte McCardie dealt with that right after
the Civil War.

Judge GINSBURG. There is McCardle (1869) and there is Klein
(1872), and I don’t think there is much more. If Congress were ever
to do what your question hypothesizes, there would almost cer-
tainly be a challenge and it would almost certainly come before the
Court. I can recite the names of the cases that exist, but I can’t
say anything beyond that. Any further statement would not be in
the best interests of the Supreme Court.

Senator SPECTER. Did you answer—I believe you did yesterday—
that you agreed with Marbury v. Madison?

Judge GINSBURG. I believe——

4 Senator SPECTER. I don’t ask that question lightly, because some
on't.

Judge GINSBURG. I believe the institution of judicial review for
constitutionality is well established—I think I expressed myself to
that effect yesterday. It is a hallmark of this Nation that our courts
exercise that function.

We have served as a model for the world in that regard. After
World War II, a number of states that never had the institution of
judicial review for constitutionality looked to our system as a
model. Yes, I feel comfortable that I am not doing any damage to
the Supreme Court or the Federal judiciary by saying I believe
Marbury v. Madison (1803) is here to stay.

Senator SPECTER. The time goes fast when I am questioning,
maybe more slowly for you, Juﬁge Ginsburg. The red light is on.
If I may just pursue this for a moment or two more, Mr. Chairman.

Marbury v. Madison established the supremacy of the Supreme
Court to decide the constitutionality of issues, and there are some
ug to this moment who dispute that. I asked you the question
about whether Congress can take away the power of the Supreme
Court to decide the constitutionality of issues under the equal pro-
tection clause of the l4th amendment, because you are the fore-
most champion of that clause.

But when you declined to answer that question, the thought oc-
curs how do you have inviolate Supreme Court standing to decide
constitutional issues, if the Congress can take away the authority
of the Supreme Court to decide it, take away the jurisdiction.

When Justice Rehnquist was up for confirmation for Chief Jus-
tice, I asked him the question as to whether the Congress could
take away the jurisdiction of the Supreme Court, and he declined
to answer. Overnight, one of the staffers found an article written
by Chief Justice ﬁehnquist in 1958. It was in the Harvard Law
Record. He was then William H. Rehnquist, no titles.

In that article, Mr. Rehnquist criticized the Judiciary Committee
for not asking Justice Whittaker, a nominee, important questions
on due process. I said to him the next morning, I said this article
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was found by staff and this is what you said in 1958, and he had
a great answer. He said, “I was wrong.” Then I pursued the ques-
tion, with some tenacity, perhaps, and he finally answered the
uestion. He said the Court could not be atripped of jurisdiction in
irst amendment cases.

I then asked him what about fourth amendment cases. He said
I am not going to answer that. How about fifth amendment cases,
due process, right to counsel? No, I am not going to answer. Sixth
amendment? | asked him what’s the difference between saying the
Court can’t be stripped of jurisdiction in the first amendment, but
you won’t answer as to the fourth, fifth and sixth? I said I am not
going to answer that, either. [Laughter.]

The CHAIRMAN. Senator, I have a feeling your tenacity is not
likely to be rewarded with this Judge.

Senator SPECTER. Don’t bet on it, Mr. Chairman.

My final question to you, Judge Ginsburg, for this round is how
can your granddaughters have the protection of equal protection
under the equal protection clause of the 14th amengment, and my
granddaughters, too, if the Congress can take away the jurisdiction
of the Supreme Court of the United States to decide those issues?

Judge GINSBURG. Senator Specter, so far I have only one grand-
daughter.

Senator SPECTER. Just wait.

Judge GINSBURG. I am hopeful. I never said the Congress could.
I haven't got the case before me. Chief Justice Marshall, in
Marbury v. Madison (1803), said you start with the case. As Madi-
son said, before the courts can do anything, they must have a case
of a judiciary nature. Then Chief Justice Marshall said, when I
have a case, I must apply the law to it, and the highest law in the
land is the Constitution. That fundamental law trumps other laws.
But judges do not apply the Constitution to abstract questions. I
am bound by the case, I must decide the case, that is where a judge
gets his or her authority to expound on anything from, from what
article III says, from a case or controversy, a case of a justifiable
nature.

If I may, I do want to emphasize what I hope I have made clear
to you, because I do not want to be misunderstood as having criti-
cized this committee. In the article that you read, I confess to an
ambiguity. The sentence I wrote was, “The distinction between ju-
dicial philosophy and votes in particular cases blurred as the ques-
tions and answers wore on.” I would like to clarify that I was not
criticizing this committee. Far from it. I appreciate now more than
ever how difficult it is for the responder to maintain that line and
not pass beyond it into forecasting or giving hints about votes in
particular cases. I was speaking of the vulnerable responder, not
the committee that asked the questions.

I might also say, on your question concerning the word “war,” it
depends on the context. Are you asking about the power of Con-
gress to declare war, or are you speaking in lay terms? I can recite
wise counsel that has always shored me up. What a word means
depends on the context in wﬁich it is used.

at you define a word one way in one context doesn’t nec-
essarily mean that you should define that word the same way in
every other context. The notion that you should, said a great law
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professor, Walter Wheeler Cook, “has all the tenacity of original sin
and must constantly be guarded against.” So that is what I was
guarding against by not answering the question, was the Korean
conflict a war. I must ask in what context are I\lrou asking that
question, are you asking me to decide whether the Executive, in
that affair, violated the Constitution, which gives Congress the
power to declare war?

Senator SPECTER. I thank you for your answers, Judge Ginsburg.
I will return to the issue of war on the next round, because I don't
think there is any context in which it wasn’t a war.

I would conclude by saying, and I would ask for your reconsider-
ation of this, that although you should not answer questions about
cases which are likely to come before your Court, Marbury v. Madi-
son could, and, just as that is rockbed, I would hope that we would
have assurances from nominees that rockbed issues, like the juris-
diction of the Court to carry out Marbury v. Madison on constitu-
tional issues, like the first amendment and like the equal protec-
tion clause, are inviolate. Those are rockbed issues which are not
going to change, no matter who brings them to the Court, and we
are willing to stand up and say so.

Judge GINSBURG. In a case of a judiciary nature, I am prepared
to do what a judge does,

Senator SPECTER. Thank you.

The CHAIRMAN. Senator Metzenbaum.

Senator METZENBAUM. Judge Ginsburg, during my first round of
questions Wednesday, we had a discussion of antitrust. Now, anti-
trust is sort of a phrase in the law that you are very familiar with,
and a lot of Americans don’t pay too much attention to it. But in
this Senator’s opinion, it really has—it is the bedrock of the whole
free enterprise system.

The question really having to do with antitrust is whether con-
glomerates of business or economic power can be used to adversely
affect the consumer in his or her right to buy or sell at a fair price.

I would like to follow up on the discussion that we had yesterday.
As you may recall, I am concerned about the fact that the Supreme
Court appears to be of two minds about certain antitrust cases. Its
most recent decision on the subject seemed to favor a pro-big busi-
ness approach to antitrust law based on economic theory instead of
the facts. And that disturbs me much.

My question to you is: How would you view an antitrust case
where the facts indicated that there had been anticompetitive con-
duct but the defendant attempted to justify it based on an economic
theory such as business efficiency?

Judge GINSBURG. I am not going to be any more satisfying to
you, I am afraid, than I was to Senator Specter. I can answer anti-
trust questions as they emerge in a case. I said to you yesterday
that I believe the only case in which I addressed an antitrust ques-
tion fully on the merits was the Detroit newspapér case. In my
disserting opinion in that case, I attempted faithfully to interpret
the Newspaper Preservation Act. I sought to determine what Con-
gress meant in allowing that exemption from the antitrust laws.

Senator METZENBAUM. Indeed you did.

Judge GINSBURG. Antitrust, I will confess, is not my strong suit.
I have had, as you pointed out, some half a dozen—not many
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more—cases on this court. I think I understand the consumer pro-
tective purpose, the entrepreneur, independent decisionmaking pro-
tective thrust of those laws, but 1 can’t give you an answer to your
abstract question any more than I could—I can’t be any more satis-
fying on the question you are asking me than I was to Senator
Specter on the question that he was asking,

If you talk about a particular case—my opinion in the Detroit
newspapers case was a dissent. There was a division in the court
on how to interpret the statute, the Newspaper Preservation Act.
That case indicates my approach to determining what Congress
meant.

Senator METZENBAUM. Well, let me ask you this: Do you think
that anticompetitive conduct can ever be justified on the basis that
you have to have it in order to achieve business efficiency? I am
really not asking you how you would vote on a case. I am just sort
of asking you generally.

Judge GINSBURG. As you know, there is a key decision by Justice
Brandeis, Chicago Board of Trade, which teaches that restraints of
trade which are not per se illegal can be justified if their effects
are more procompetitive than anticompetitive. And that is the
analysis one would have to undertake.

You asked me if the only purpose of the antitrust law is effi-
ciency. The cases indicate that the antitrust laws are focused on
the interests of the consumer. There is also an interest in preserv-
ing the independence of entrepreneurs. I don’t think the antitrust
laws call into play only one particular economic theory. The Su-
preme Court made that clear in the Kodak {1992) case. But out of
the context of a specific case, I can’t say much more. No, I don’t
think efficiency is the sole drive.

Senator METZENBAUM. In a totally different area, I recognize the
majority of Americans, and a majority in Congress for that matter,
support the death penalty as a means of dealing with violent crime.
1 have long opposed the death penalty because of my concern that
our criminal justice system too often makes a mistake and sen-
tences an innocent person to death.

I am frank to say that there are certain crimes with which I am
familiar, which we all read about in the paper, we see on nightly
TV, in which I would almost want to go out and shoot the criminal
myself with a gun because they are so heinous. But so¢ often, too
often, mistakes are made.

Four months ago, this committee held a hearing on innocence
and the death penalty, and we heard firsthand about two of the
tragic mistakes the criminal system made. We heard from Walter
McMillian, an African-American from Alabama, who was convicted
of murdering a convenience-store clerk after a trial lasting all of a
day-and-a-half. The jury recommended life imprisonment, but the
State judge, who was an elected official, perhaps recognized the po-
litical aspects of the matter, overruled the jury and ordered the
execution of McMillian. After 5 years on death row, Mr. McMillian
was freed because he did not commit the murder.

We also heard from Randall Dale Adams, a white man who in
1979 came within a week—within a week—of being executed for
the murder of a Dallas, TX, policeman. Ten years later, he was able
to show his innocence and was released.
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Another example occurred after our hearing, Just last month, a
white man from Maryland, Kirk Bloodsworth, was set free after 9
years in prison when it was conclusively proven that he did not
commit the heinous rape and murder of a young girl. He had been
sentenced to die.

Our committee held a hearing to understand the problems with
the Supreme Court’s decision in the case of Herrera v. Collins. In
that case, Mr. Herrera was sentenced to die and later cbtained evi-
dence that allegedly proved his innocence. A Reagan-appointed
Federal judge, a district judge in Texas, wanted to conduct a timely
hearing to review Herrera's new evidence of innocence. He was pre-
pared to go forward with the hearing within 2 or 3 days. The State
of Texas objected to the district court’s decision to hold a hearing,
and the case was sent to the Supreme Court for review.

The Supreme Court ruled that the Constitution does not require
that a hearing be granted to a death row inmate who has newly
discovered evidence which, if proven, could establish his innocence.

In the opinion for the Court, Chief Justice Rehnquist was unable
to declare clearly and unequivocally that the Constitution forbids
the execution of innocent people.

The attorney who represented the State of Texas went even fur-
ther than the Chief Justice. She bluntly asserted that if a death
row inmate receives a fair trial, it does not violate the Constitution
to execute that inmate even if everyone agrees that he is innocent.

Now, frankly, that is a shocking statement that came from the
prosecutor in that case. I am extremely concerned with the Court’s
opinion in Herrera and the argument made by the Texas prosecu-
tor. Even though the Rehnquist opinion did not clearly hold that
it was unconstitutional to execute an innocent person, it is possible
to read that into his statements.

Do you believe the Herrera case stands for the principle that it
is unconstitutional to execute an innocent person?

Judge GINSBURG. As I understand it—and the case is not fresh
in my mind—what the Court said was that the evidence in that
case was insufficient to show innocence. It did not exclude a dif-
ferent ruling in a case with a stronger record.

We heard yesterday from Senator Feinstein who expressed her
anxiety about the number of cases that go on for years and years.
The colloquy occurring here shows the tremendous tensions and
difficulties in this area. Her concern was that there must be a time
when the curtain is drawn, and your anxiety is that no innocent
person should ever be put to death.

Those tensions are before you, some of them are presented in the
Powell Commission report that you will address. My understanding
of Herrera (1993) is that it is concerned with the situation of a pris-
oner asserting, say 10 years after a conviction and multiple ap-
peals, “I didn’t do it,” and then the process would start all over
again.

I can empathize tremendously with the concerns——

Senator METZENBAUM. No, I don’t think anybody would argue
that. I den’t think anybody would argue that, Judge Ginsburg, that
10 years later he can “I didnt do it,” because he has been saying
for 10 years he didn’t do it.
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Judge GINSBURG, What the Court said—this is to the best of 1.,
recollection—is that the evidence was too slim in Herrera to make
out that claim, and it left the door open to a case where there was
stronger evidence of innocence. That case is yet to come before the
Court. So my understanding of this case is that, based on its par-
ticular record, the Court found the evidence too thin to show inno-
cence, but the Court left open the question whether one could
maintain such a plea on a stronger showing than the one made in
that case.

That is as far as the Herrera case went. The decision left open
a case where a stronger showing could be made.

Senator METZENBAUM. Now, State courts, of course, should re-
view any new claim of a death row inmate that he is innocent. But
that review can be in an atmosphere of strong public pressure for
execution, especially when the conviction is for a particularly hei-
nous or vicious crime.

Public pressure in these circumstances is most worrisome when
the State trial and appellate judges are elected. Historically, the
Federal courts have played a significant role in reviewing State
death penalty verdicts. Federal judges have lifetime appointments
and are more immune to the strong public sentiments that sur-
round death penalty cases for heinous and violent crimes.

Now, the Herrera case raised significant new questions about the
availability of the Federal courts to hear the claim of a death row
inmate that he has new evidence of his innocence. Would you care
to explain your view on the general role Federal courts should play
in hearing the claims of death row inmates who have newly discov-
ered evidence of their innocence?

Judge GINSBURG. Senator Metzenbaum, the question of habeas
review and its limits is before the Senate, before this committee,
I believe—

Senator METZENBAUM. But not before the Court. Not before the
Court, so I think it is entirely proper for you to respond.

Judge GINSBURG. I can tell you of the legislation Congress passed
for the District in which I operate; that is, we generally do not
have habeas review. You have given to the District of Columbia
courts a fine postconviction remedy. It is identical to the Federal
remedy. The Supreme Court said, some time in the middle 1970s,
that one goes from the District of Columbia courts to the Supreme
Court. If the Supreme Court turns down a review request, there is
no collateral review in the Federal Courts.

Some States must wonder why Congress so values the District of
Columbia courts and doesn’t similarly value the State courts. But
I am now simply stating that in my court we don’t have the brand
of habeas review that the regional circuits have because Congress
has said we don’t. One of the reasons is that the President appoints
District of Columbia court judges. Although they are not life-
tenured judges, they are not elected or appointed by the city gov-
ernment. They are Presidential appointees commissioned to serve
as judges for the District of Columbia.

What happens next in Federal habeas review, what controls
there should be in setting the difficult balance between fairness to
the defendant and finality in the system, is going to be your call,
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not the Court’s call. The next step will be the legislative response
to the Powell Commission report.

Senator METZENBAUM. But having said that it is our call, my
question to you is: What role do you believe the Federal courts
should play in hearing the claims of death row inmates who have
newly discovered evidence of their innocence, absent any action by
the Congress?

Judge GINSBURG. All one can say is that the evidence would have
to be stronger than it was in the Herrera case, because that is the
binding precedent at the moment. I can’t give you an advisory opin-
ion on a case that is not before me with a particular record, a par-
ticular showing of innocence of the defendant in question.

Senator METZENBAUM. | am not asking for an opinion in a case.
I am asking whether you feel that the Federal courts do have a role
to play in gﬂbeas proceedings where there is newly discovered evi-
denc';e that the guilty man, the man already found guilty, is inno-
cent?

Judge GINSBURG. I think the Supreme Court has indicated that
they do, but not without a sufficient showing, a factual showing, of
innocence.

Senator METZENBAUM. I would agree you would have to have suf-
ficient evidence and factual showing of innocence, and I would ac-
cept that answer.

The holding in a recent District of Columbia Circuit Court, U.S,
v. Thomas Jones, is very disturbing to me. The appeal to your court
involved the sentencing guidelines and whether a trial judge could
%'ive a longer sentence to a defendant who admitted responsibility
or a crime after trial than could be given to the same defendant
if he had pled guilty and admitted responsibility for the crime be-
fore going to trial.

On its face, it is shocking to consider that a trial court on its own
initiative could penalize an individual for exercising his constitu-
tional right to go to trial. The majority opinion, which you joined,
held that it was permissible for the trial judge to give a longer sen-
tﬁnce after the trial. Frankly, I have difficulty in comprehending
that.

The four dissenting judges in the case stated that the majority
opinion improperly allowed for increased punishment of a defend-
ant for exercising his constitutional right to go to trial.

Now, I realize that the Thomas Jones case involved complicated
sentencing guidelines. Therefore, I won’t ask you to go into the spe-
cifics of the case. But what I do ask is whether you believe that
it is improper for a trial court on its own initiative to impose a
harsher sentence on a defendant just because that defendant chose
to exercise his or her constitutional right to go to trial rather than
to plead guilty.

_Judge GINSBURG. That was not the nature of the trial judge’s de-
cision in——

Senator METZENBAUM, No, I am not asking about that case.

Judge GINSBURG. The answer to the question, can you penalize
someone for exercising a constitutional right, should be evident.
One cannot be punished for exercising a constitutional right. That
is not what happened in that case. The question was the degree of
clemency, the degree of leniency, the court was going to give.
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The judge did something extraordinary in that case. He applied
the guidelines markedly in the defendant’s favor. He gave the de-
fendant credit for acceptance of responsibility, which immediately
knocked the range down under the guidelines from a range of 151
months to 171 months, to one of 121 months to 151. He gave the
defendant 6 additional months—to make the sentence 127 months
instead of the very lowest that it could have been, 121 months—
because the defendant accepted responsibility late. The trial judge
thus took into account the point in the process at which the defend-
ant accepted responsibility, And that is all that case was about.
That was all the majority held. The court held that within the con-
text of giving a defendant credit for accepting responsibility for the
crime he committed, the district judge could take into account that
the man had accepted responsibility late—not on day one, but only
after a jury had found him guilty of the crime as charged.

That is what that case involved. It is easy to mischaracterize
what the court ruled, but I believe my description is accurate.

Senator METZENBAUM. I am not trying to go into that case. I am
asking the more broad general question of whether or not it is im-
proper for a trial court—forget about that case—to impose a harsh-
er sentence on a defendant who chooses to exercise his or her con-
stitutional right to a trial rather than plead guilty?

Judge GINSBURG, If you are asking the question, Can you penal-
ize someone, punish someone for exercising a constitutional right?
We have constitutional rights and one can’t be punished for exer-
cising a constitutional right. Otherwise, the right is not real.

Senator METZENBAUM. But you haven’t answered.

Judge GINSBURG. You can’t punish someone for exercising a con-
stitutional right. If you punish someone for exercising a constitu-
tional right, that person has no right.

Senator METZENBAUM. OK. Thank you. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you. We will now, with your permission,
Judge, break for lunch until 2:15, if that is OK.

[Whereupon, at 1:13 p.m., the committee recessed, to reconvene
at 2:15 p.m., this same day.]

AFTERNCOON SESSION

The CHAIRMAN. The committee will be in order.

Judge, welcome back. We are starting a few minutes later, be-
cause there has been a very controversial vote on the floor of the
Senate, causing some Members to continue to engage in the debate,
and that is why some Members are not here. Thank you. I hope
you had a chance at least to get some lunch.

I now yield to our distinguished colleague from the great State
of Iowa, which I do know well and have great love and respect for.

Senator Grassley.

Senator GRASSLEY. You notice how I only had to remind him
once about lowa.

Senator BROWN. I think he was referring to the State, not the
Senator.

The CHAIRMAN. That is correct. I do like the Senator from Iowa.

Senator GRASSLEY. | was referring to the State, as well.
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In your 1986 article, “Interpretations of Equal Protection
Clause,” in the Harvard Journal of Law and Public Policy, you
wrote that the greatest figures of the Federal judiciary “have not
been born once or reborn later liberals or conservatives,” and then
you went on to say:

They have been independent thinking individuals with open, but not drafty
minds, individuals willing to listen, and throughout their day to learn. They have
been notably skeptical of all party lines. Above all, they have exhibited their readi-

ness to reexamine their own premises, liberal or conservative, as thoroughly as
those others.

Now, this may sound like a softhall question, but I would like to
ask you, from tf\;e standpoint of your years experience of judging—
and the reason I ask is just to see how you have evolved as a
judge—can you tell us whether any of your views have evolved or
changed over time? I don’t want a lot of examples, maybe one ex-
ample would be enough, Is there something on which you have
changed a particular view of yours. How did it come about and
what was the view that changed, and why did it change.

Judge GINSBURG. Senator Grassley, I am glad you quoted that,
because it is my creed. When I made my opéening remarks, I quoted
from Judge Learned Hand’s “The Spirit of Liberty.” He said “it is
the spirit that is not too sure that it is right.” When I was asked
to enumerate the Justices I admire most, I left out some jurists one
might think should be on that list; I did so because they were
sometimes too sure they were right.

An example that comes immediately to mind is in the field of
civil procedure. Civil procedure is a subject I taught for several
years. When I graduated from law school and was clerking for a
Federal district judge, I was absolutely sure of the answer to this
question: Does a Federal district court have authority to transfer
a case, although the transferee court lacked both subject matter
and personal jurisdiction?

I had several conversations with the judge for whom I worked.
It was, in the end, his decision, but the decision he made coincided
with my own view—that the court was powerless to do anything
but dismiss the case. The second circuit affirmed the dismissal.
Then the Supreme Court reviewed the decision and held that the
lower courts got it wrong. We have one Federal court system. A
court without subject matter and personal jurisdiction could indeed
transfer the case to another Federal court that had authority to
hear it. That was the Supreme Court’s decision.

I have come to recognize over the years that my thinking was too
rigid, that the Supreme Court was indeed right in its view of the
flexibility of the Federal court system. So that is an example that
comes immediately to mind. I suppose it does, because procedure
is the subject I taught for 17 years.

Senator GRASSLEY. Thank you.

I was supposed to inform Senator Biden whether or not I wanted
15 or 30 minutes, and [ want to claim 30 minutes for my round.

I want to go on to something that you discussed briefly with Sen-
ator Simpson, and that was the issue of recusals. There was some
confusion about the number of cases in which you were automati-
cally recused by the clerk of the court of appeals. Senator Simpson
thought it was 251, and Senator Biden’s staff advised Senator
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Leahy it might have been 108. My count of the list in your ques-
tionnaire shows that it was a little more than 300 cases involving
more than 25 firms on the list. That is in addition to your 11 sua
sponte recusals.

And while you recalled Tuesday that many of those recusals re-
sulted from your minor child’s ownership oty one share of El Paso
Natural Gas Co., I want to bring to your attention that none of the
cases listed in your questionnaire appeared to involve El Paso Nat-
ural Gas, If I am wrong on that, you can correct me.

Rather, the cases that were listed on your questionnaire involved
the major American firms on your recusal list, which I understand
from your answers Tuesday are clients of members of your family
who practice law. I am sure that you will agree that it is important
that we clarify this matter, to make certain that conflicts of inter-
est will not substantially impair your ability to perform your duties
as an Associate Justice. I don’t have any question that you will be
impartial in how you make a decision, but I want to ensure your
recusals don’t impair the work of the Court.

As you noted Tuesday, recusals are far more significant on the
Supreme Court, where every case is heard by nine Justices sitting
as a full panel, as opposed to the District of Columbia Circuit,
where any of the more than a dozen judges on the circuit court can
be selected by the clerk to make up the three-judge panel that de-
cides a case.

In close cases before the Supreme Court, the recusal of one Jus-
tice can substantially undermine the ability of a court to lay down
a clear decisive ruling.

If confirmed, will you continue to recuse yourself from cases in-
volving the firms listed in your questionnaire?

Judge GINSBURG. No, Senator Grassley, and I will not for this
reason. The great bulk of those cases would not be on my recusal
list next year in any event, no matter what court I served on. Let
me explain.

The latest count I got from my chambers, and they checked last
night, was 208 automatic recusals, 11 separately listed. You are
quite right in reporting that, indeed, it was not my son’s two
shares of El Paso Natural Gas. In fact, in my early years on the
court, there were only four automatic recusals. The great bulk
came starting in 1984. A single corporate group my spouse rep-
resented from 1984 until this spring accounted for 111 of the 208
cases. That representation is now completed.

That representation meant that I tied for second place in the
number otp recusals listed for judges on my court. Eliminating that
group, I would be at or probai;ly elow the middle point. But I can
represent to you that the representation in question is indeed com-
pleted, so that the single corporate group that accounted for 111 of
the 208 recusals should no longer be on my recusal list.

Senator LEAHY. If the Senator from Iowa will yield on my time,
yesterday there had been a question on this, or 2 days ago during
my discussion with Senator Simpson about recusals. I was acting
chairman at that time and I was given by the chairman’s staff an
incorrect number which was the result of a typographical error.
Now I am told the actual number was 208, not 108, as I had rep-
resented from the staff printout, and approximately 100 of them
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were on matters relating to AT&T, a company which the Judge’s
hushand no longer represents, if I am getting the correct numbers
now.

Judge GINSBURG. Yes, [ was reluctant to mention the name of
the corporate group, but——

Senator LEAHY. I know, but we have had some question of this
and a number of Senators have raised questions of whether the ac-
curate numbers were given. That is why now the chairman has
asked me to note that the correct number is 208. I also understand
your husband no longer represents that client.

Judge GINSBURG. That representation is indeed completed.

Senator GRASSLEY. I think your answer is satisfactory to me. But
I did have a concern, because, looking at those same firms and
their involvement in appeals to the Supreme Court over a period
of time, the LEXIS search found about 300 cases. Basically, what
you are saying now is that there isn’t any involvement by any
member of your family with a large number of those firins, so there
wouldn’t be a need for recusal. Is that your answer?

Judge GiNSBURG. That’s correct, Senator.

Senator GRASSLEY. Thank you very much.

If I could go on to something that, to a nonlawyer like me, is a
little more complicated. It involves a decision that you were in-
volved in, United States v. Jackson. In that case, the defendant was
indicted under the Armed Career Criminal Act. You were called
upon to determine whether a part of the statute either enhanced
an existing criminal penalty for repeat offenders, or, instead, cre-
ated a new separate offense. You noted that the statute created a
new offense, and Jackson’s conviction would have to be thrown out,
because the grand jury did not indict him for that new offense.

You found the statutory language to be ambiguous, but you did
not apply the rule of lenity, where ambiguous criminal statutes are
supposed to be construed in favor of the defendant. Instead, you
upheld the conviction and, in so doing, it is my understanding, you
relied to a great extent on the statute’s legislative history.

To what extent should legislative history be used in interpreting
criminal statutes? While everyone is presumed to know the law,
how is a potential criminal to fairly foresee that a court will convict
him based on legislative history, rather than how he might read
the statute?

Judge GINSBURG. The meaning of a statute we would always like
to get, Senator Grassley, from the text of the statute itself. Some-
times that meaning is not clear and we must resort to construction
aids. Aid sometimes comes from legislative history, sometimes from
an agency interpretation. I do not have the case that you men-
tioned in the front of my mind, and I would have to look at it to
refresh my recollection. But I am certainly conscious of the need for
fair notice to anyone in the criminal justice system.

Senator GRASSLEY. Why don’t we do this, since it is not familiar
to your mind, we will Eet you a copy of it and then you can answer
at a later time in another round for me. Would that be OK?

Judge GINSBURG. That is fine.

Senator GRASSLEY. I would rather have you answer as thor-
oughly as you can.



300

1 was here when Senator Biden talked about unenumerated
rights. I was not here yesterday when the issue again came up, but
1 am glad that the chairman clarified whether the Constitution pro-
tects the right to marry. It doesn’t protect the right to marry
whomever a person chooses to marry. The Supreme Court has said
the Constitution protects against State interference with the right
to marry, if that State regulation is based on race. But the State
can and does regulate the right to marry. For example, bigamy
laws exist, and protection against people marrying their siblings
exist. So you agree with Senator Biden’s clarification, dont you,
that the Constitution doesn't protect a right to marry whomever a
person wants?

Judge GINSBURG. Yes, I agree with that. That has been recog-
nized even in the face of a free exercise of religion challenge, as the
bigamy case you mentioned demonstrates.

Senator GRASSLEY. Similarly, you know that there is no
unenumerated constitutional right to get a job, assuming no race
or gender discrimination. The Supreme Court has never held that
anyone has a right to a job, and it is a fundamental part of con-
stitutional law that protections against race and gender discrimina-
tion apply only to government actors, not to private employers. If
the Constitution itself banned job discrimination, then there never
would have been a need to enact the civil rights statues, which are
based on the congressional power to regulate interstate commerce,
and not upon section 5 of the 14th amendment.

So you agree that the Constitution does not protect the right to
a job, free of race or gender discrimination?

Judge GINSBURG. Yes, Senator Grassley, the Constitution is es-
tablished by and for the people through the people’s representa-
tives. The individual rights recognized in the Constitution are
phrased as restraints on Government. The Constitution says what
Government may or may not do.

There i a conspicuous exception, an instance in which the Con-
stitution directly applies to persons. That instance is the 13th
amendment, which says that slavery shall not exist, slavery or in-
voluntary servitude shall not exist in the United States. That pro-
vision governs everyone in these United States.

Senator GRASSLEY. But you are in no way saying that that con-
fers a right to a job?

Judge GINSBURG. In our country, as opposed to some newer de-
mocracies, we guarantee directly against Government intrusion
into fundamental civil and political rights. Economic and social
rights are in the charge of the legislature. Our Constitution does
not guarantee a right to work, a right to be fed, a right to be
clothed, a right to have decent shelter. Our society is as respectful
of those rights as any I know, but the respect comes through meas-
ures passed by the legislature, and not in the form of a constitu-
tional command that courts are capable of implementing.

Senator GRASSLEY. Judge Ginsburg, you Eave declined to talk
about the constitutionality of capital punishment. You have distin-
guished your discussions about abortion from your unwillingness to
talk about the death penalty on the basis that you haven't written
about or spoken about capital punishment. I hope I understand
that that was your answer before. So I want to bring to your atten-
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tion that during your tenure at the ACLU, you wrote an amicus
brief in Coker v. Georgia, arguing that the death penalty for rape
was not constitutional.

You have written, then, haven't you, on the death penalty?

Judge GINSBURG. I did not write on the general question of the
constitutionality of the death penalty. The Coker v. Georgia (1977)
brief said the death penalty for rape—where there was no death or
serious permanent injury, apart from the obvious psychological in-
jury—was disproportionate for this reason: The death penalty for
rape historically was a facet of the view that woman belonged to
man. First, she was her father's possession. If she suffered rape be-
fore marriage, she became damaged goods. The rapist was a thief.
He stole something that belonged first to the father, then, when
the woman married, to her husband. Once raped, a woman would
be regarded as damaged goods.

We have seen that phenomenon recently in tragic incidents in
many places in the world. Women in Bangladesh, for example,
were discarded, were treated as worthless because they had been
raped. That was what prompted my position in Coker v. Georgia.
That is the whole thrust of the brief I co-authored. We emphasized
that rape was made punishable by death because man’s prolr)[?hrty
had been taken from ﬁim by reason of the rape of his woman. That
was the perspective that informed the Coker v. Georgia brief.

Senator GRASSLEY. Again, I am not a lawyer, so when I refer to
something, if you want to tell me that I am missing a point, feel
free to do it. But on page 22 of that brief, a heading, underlined,
says the death sentence for rape is impermissible under the 8th
amendment because it does not meet “contemporary standards re-
garding the infliction of punishment and is inadvisable since it di-
minishes legal protection afforded rape victims.”

It seems to me it deals directly with the issue of the eighth
amendment.

Judge GINSBURG. “Diminishes legal protections afforded rape vic-
tims.” Senator Grassley, I urge you to read the entire Coker v.
Georgia brief. 1 think you will find it to be exactly what I rep-
resented it to be.

One of the reasons why rapes went unpunished, why women who
had been raped suffered the indignity of having the police refuse
to prosecute, was statutes of that order.

enator GRASSLEY. Please understand that the reason I brought
it up wasn't that I want you to tell me any more than you were
willing to tell other people on your position on the death penalty.
I brought it up because you said you hadn’t written on the subject,
and I E)und something that you have written on the subject.

Judge GINSBURG. I have written on the subject of women who
have been raped and society’s attitude toward them. Coker v. Geor-
gia fits into that category. My statements regarding that case
should not be taken out of context to say or imply anything about
any subject other than the one addressed in that brief. The position
developed in the brief was that the death penalty for rape, the ori-
gin of that tpenalty and the perpetuation of it, was Earmful to
women. Far from resulting in conviction——

Senator GRASSLEY. Well, let me ask you this, then, separate from
the issue of the extent of your writings: Did Coker, outside the fact
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that it outlawed capital punishment in the case of rape, solve the
purpose that your brief intended to solve?

Judge GINSBURG. It was a contribution to the proper way to look
at this terrible crime. It was a contribution to the end of thinking
of women as damaged goods because they had been raped. That is
what I think about it.

Senator GRASSLEY. If I could go on to another point, yesterday
in conversation with Senator Cohen, there was a discussion of
whether judges should or should not follow opinion polls. In light
of that statement, I wonder what you think of the approach to con-
stitutional decisionmaking espoused by the authors of the joint
opinion in Planned Parenthood v. Casey. And I don’t want this to
be a discussion about abortion. That is not my point.

I want to quote:

Where in the performance of its judicial duties the Court decides a case in such
a way as to resolve the sort of intensely divisive controversy reflected in Roe, its
decision has a dimension that the resolution of the normal case does not carry. It
is the dimension present whenever the Court’s interpretation of the Constitution
calls the contending sides of a national controversy to end their national division
by accepting a common mandate rooted in the Constitution.

Do you agree that Justices should consider the political dimen-
sions of controversial cases, or is that the kind of constitutionally
unprincipled “pleasing the home crowd” that you have criticized?

udge GINSBURG, What those three Justices said in the Casey
(1992) case I think has to be taken in the context of what they said
before. They were talking about the importance of stare decisis, of
precedent, in a judicial system. What I regard as most important,
Senator Grassley, is what those Justices said just before the line
you read. They talked about stability in the legal system. Was a
precedent plainly established? How was it working in society? Had
reliance interests been built up around it?

There is an expansive discussion of the principle of stare decisis
in that portion of the Casey opinion. The sentences you read can'’t
be detached from the three or four pages that go before it. The part
that goes before stresses the reliance interest built up around a
precedent, the generation of women who have grown up thinking
that Roe v. Wade (1973) is the law of the land.

That is the central part of the stare decisis discussion, and not
the very last part, the portion you read. To concentrate on that last
part, I think, diminishes what is a very satisfactory, very complete
discussion of the principle of stare decisis. Those last sentences
seem to me not nearly as impressive as what went before. The dis-
cussion of stare decisis in the central part of the opinion is excel-
lent and means much more than that last paragraph. Taken in iso-
lation, the last paragraph might be misperceived. I think it must
be read in context. I might express, regarding judicial opinions, the
same things I say about legislation. The first rule is read, the next
rule is read on, and the third rule is read back.

That is my view of the portion of the Casey opinion about which
you inquired. I can’t give that paragraph a mark apart from what
precedes it. Taking it together with what precedes it, the whole is
a very impressive statement of the doctrine of stare decisis.

Senator GRASSLEY. Well, without commenting on Casey or Roe or
any other case, could you just simply comment whether judges
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should, in any way, consider the effects of their rulings on external
political disputes?

Judge GINSBURG. I have said here and in several other places
that a judge—

Senator GRASSLEY. Should they be drafting political com-
promises?

Judge GINSBURG, A judge is not a politician. A judge rules in ac-
cord with what the judge determines to be right. That means in the
context of the particular case, based on the arguments the parties
present, in accord with the applicable law and precedent. A judge
must do that no matter what the home crowd wants, no matter
how unpopular that decision is likely to be. If it is legally right, it
is the decision that the judge should render.

And I also said what a judge should take account of is not the
weather of the day, but the climate of an era. The climate of the
age, yes, but not the weather of the day, not what the newspaper
is reporting.

Senator GRASSLEY. You addressed the standing issue to some ex-
tent yesterday with Senator Heflin, and you have talked with a
number of Senators about deferring to Congress as you decide
cases. | would like to talk about one case, that was a dissent of
yours, that covers both issues.

In Dellums v. Nuclear Regulatory Commission, you called for def-
erence to congressional predictions regarding the South African
sanction laws. The plaintiffs were trying to sue the NRC over the
importation of a commodity that wasn't specifically mentioned in
those sanction laws. They argued its importation violated the law
and, therefore, prevented a quicker end to the apartheid govern-
ment.

The majority found that they lacked standing. You dissented. By
deferring to congressional predictions, weren’t you actually expand-
ing the scope of constitutional standing and Federal court jurisdic-
tion? And isn’t there a line to be drawn between what you might
have to look for that we just talked about, legislative history, con-
gressional intent, and what are congressional predictions?

Judge GINSBURG. Senator Grassley, let me try to explain the Del-
lums (1988) case. The constitutional requirement for standing was
that a person show injury in fact. Among the plaintiffs in that
case—the one on whom I concentrated—was an exile, an outcast
from his country, a South African black who had been banned from
his native country because of his political activity.

QOur Congress, you, had enacted an embargo on certain commod-
ities from South Africa. In doing so, you said you thought that put-
ting this kind of pressure on the South African Government would
hasten the time when apartheid would end. When apartheid
ended—or when it began to break down—that man could return to
his native country.

He said he was injured by his outeast status. You said you were
pursuing a policy designed to promote the end of apartheid, the day
that this man would no longer be an outcast from his country.

I was following the constitutional requirement that to have
standing to sue one must suffer an injury in fact. This man was
claiming an injury, and I was relying on your factfinding that the
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measure you took could hasten the day when his injury would end.
That is the nub of my dissenting position.

The court majority disagreed with me and said he didn’t sustain
an injury in fact. I thought he did, and I relied on your factfinding
that the reason you put an embargo on South Africa was not to do
something futile, but to hasten the day when apartheid in that
country would end. On that day, this man would no longer be an
exile from his native land. That was my reasoning in the Dellums
case.

You asked me before if I stand ready to reexamine my own deci-
sions. If you asked me in this Chamger today: Do I think I was
right in taking the %osition that the plaintiff in Dellums suffered
an injury in fact within the meaning of article III of the Constitu-
tion, and that Congress had recognized his injury would abate as
a result of the embargo? I thought my decision was right then, and
I think it is right today, and I stand by my dissent in the Dellums
case.

Senator GRASSLEY. As a taxpayer, I would like to have standing
in court based on a prediction Congress makes. In fact, we are in
the process of making a prediction right now that 4 or 5 years from
now we will have $500 E‘llion less (iﬁcit than we have now. And
if we don’t meet that target, can a taxpayer sue me—not sue
me—

Judge GINSBURG. A taxpayer has standing——

Senator GRASSLEY. Would it have standing in court?

Judge GINSBURG. No. The answer is “no.” Under current prece-
dent, a taxpayer has standing to challenge only one thing, and that
is the State’s involvement in establishing a church. A taxpayer—
you are a taxpayer, and I am a taxpayer, and we have shared
grievances about what the Government does with our money. But
the plaintiff who had been declared an exile, an outcast from his
native land, was not a taxpayer who shared with the generality of
the public a common grievance. He was not complaining about the
way the Government was spending his tax dollars. The cases are
simply not comparable. There is only one category of case in which
a taxpayer can sue, The paradigm case, under current precedent,
is Flast v. Cohen (1968).

Senator GRASSLEY. Well, I was hoping that I would maybe have
a friend on the Court who would want to overturn Frothingham.

My last question: In response to questions by Senator Pressler
and Senator Moseley-Braun yesterday, you stated basic agreement
with the Court’s general holding in Lucas v. South Carolina Coast-
al Council that a regulatory taking which denies an owner of all
economically beneficial uses of her property violated the fifth
amendment.

Now I, of course, understand your unwillingness to elaborate on
Lucas because there will be many, many more cases before the
courts. But I would like to see if you could help me understand the
rule of Lucas.

The Court said that when a regulation leaves an owner with no
economic use of her property, the land has been taken for the hene-
fit of the general public just as if the Government has physically
occupied the land. Do you think that what I just said was an accu-
rate statement of the holding in Lucas?
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Judge GINSBURG. The Court said, just as you summarized it, that
the Government cannot take, but it may regulate. There is a point
at which the regulation is so enveloping that it becomes a taking.
When the Government acts so as to deprive the owner of all of the
value of the land, as the Supreme Court said in Lucas (1992), that
is tantamount to a taking and it must be compensated.

The Lucas case itself went back to the lower court to determine
whether that was, indeed, the case—had the owner been deprived
of all the economic value of the land. But {ou are also right, Sen-
ator Grassley, that the point at which regulation becomes a takin
is something that will be determined case by case. Many cases wi
come before the Court calling for development of the doctrine of the
Lucas case.

Senator GRASSLEY. Thank you, Judge Ginsburg.

Senator LEAHY [presiding]. Thank you, Judge. You can see how
these hearings have progressed. Once again, the back-benchers
come in to chair the hearing. I would hope that you feel com-
plimented by that lack of a full-court attention up here. I suspect
it indicates more approval than disapproval,

Earlier this mormning, I know that you and Senator Hatch had a
dialog regarding Judge Thomas, now Justice Thomas’ confirmation
hearing. I had asked him some questions about Roe v. Wade. Both
the questions and answers became a matter of some of the debate
subsequently in Justice Thomas’ confirmation hearings.

Without going further, I just want to make sure that when some-
body dusts off these records they get it fully and accurately, and
80 I will place in the record at this point the transcript of the series
of questions I asked then-Judge Thomas regarding Roe v. Wade
and his responses to them. That is not directed as a question to
you. I know you went through that this morning.

[The transcript follows:]
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kind of an effort to make difficult decisions-in any area, a judge
tries to examine the relevant evidence and tries to reach a rea-
soned conclusion and tries to reach a conclusion, without implicat-
ing or without involving his or her personal opinions.

Senator LEaHY. Judge, you were in law school at the time Roe v.
Wade was decided. That was 17 or 18 years ago. You would accept,
would you not, that in the last generation, Roe v. Wade is certainly
%l(l)e ot; the more important cases to be decided by the U.S. Supreme

urt?

Judge THoMas. I would accept that it has certainly been one of
the more important, as well as one that has been one of the more
highly publicized and debated cases.

Senator LEaHY. So, it would be safe to assume that when that
decision came down—you were in law school, where recent case
law is oft discussed--that Roe v. Wade would have been discussed
in the law school while you were there?

Judge THoMAs. The case that I remember being discussed most
during my early part of law school was I believe in my small group
with Thomas Emerson may have been Griswold, since he argued
that, and we may have touched on Roe v. Wade at some point and
debated that, but let me add one point to that.

Because I was a married student and I worked, I did not spend a
lot of time around the law school doing what the other students en-
Jjoyed so much, and that is debating all the current cases and all of
the slip opinions. My schedule was such that I went to classes and
generally went to work and went home.

Senator LeaHY. Judge Thomas, I was a married law student who
also worked, but I also found, at least between classes, that we did
discuss some of the law, and I am sure you are not suggesting that
there wasn’t any discussion at any time of Koe v. Wade?

Judge THOMAS. Senator, I cannot remember personally engaging
in those discussions.

Senator LEany. OK.

Judge THomas. The groups that I met with at that time during
my years in law school were small study groups.

Senator LEaHY. Have you ever had discussion of Roe v. Wade,
other than in this room, in the 17 or 18 years it has been there?

Judge THOMAs. Only, 1 guess, Senator, in the fact in the most
general sense that other individuals express concerns one way or
the other, and you listen and you try to be thoughtful. If you are
asking me whether or not I have ever debated the contents of it,
that answer to that is no, Senator.

Senator LEaHY. Have you ever, in private gatherings or other-
wise, stated whether you felt that it was properly decided or not?

Judge THoMAS. Senator, in trying to recall and reflect on that, I
don’t recollect commenting one way or the other. There were,
again, debates about it in various praces, but I generally did not
participate. I don’t remember or recall participating, Senator.

Senator LeaHY. So you don't ever recall stating whether you
thought it was properly decided or not?

Judge TuomMas. I can't recall saying one way or the other, Sena-
tor.

Senator LEany. Well, was it properly decided or not?
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Judge THOMAS. Senator, I think that that is where I just have to
say what I have said before; that to comment on the holding in
that case would compromise my ability to—- J

_Senator LEany. Let me ask you this: Have you made any deci-
sion in your own mind whether you feel Roe v. Wade was properly
decided or not, without stating what that decision is? .

Judge THOMAS. I have not made, Senator, a decision one way or
the other with respect to that important decision.

Senator LEaHY. When you came up for confirmation last time for
the circuit court of appeals, did you consider your feelings on Roe
v. Wade, in case you would be asied?

Judge THoMAs. I had not—would I have considered, Senator, or
did I consider?

Senator LEanY. Did you consider.

Judge THOMAS. No, Senator.

Senator LEAHY. So you cannot recollect ever taking a position on
whether it was properly decided or not properly decided, and you
do not have one here that you would share with us today?

Judge THoMas. I do not have a position to share with you here
today on whether or not that case was properly decided. And, Sena-
tor, I think that it is appropriate to just simply state that it is—for
a judge, that it is late in the day as a judge to begin to decide
whether cases are rightly or wrongly decided when one is on the
bench. I truly believe that doing that undermines your ability to
rule on thosge cases.

Senator Leany. Well, with all due respect, Judge, 1 have some
difficulty with your answer that somehow this case has been so far
removed from your discussions or feeli during the years since it
was decided while you were in law schl:oﬁaj You have participated in
a working group that criticized Roe. You cited Roe in a footnote to
your article on the privileges or immunity clause. You have re-
ferred to Lewis Lehrman'’s article on the meaning of the right to
life. You specifically referred to abortion in a column in the Chica-
go Defender. I cannot believe that all of this was done in a vacuum
abgent some very clear considerations of Roe v. Wade, and, in fact,
twice specifically citing Roe v. Wade.

Judge THoMAS. Senator, your question to me was did I debate the
contents of Roe v. Wade, the outcome in Roe v. Wade, do 1 have
this day an opinion, a personal opinion on the outcome in Roe v.
Wade; and my answer to you is that I do not.

Senator Leany. Notwithstanding the citing of it in the article on
privileges or immunities, notwithstanding the working group that
criticized Roe?

Judge THoMAS. | would like to have the cite to it. Again, notwith-
standing the citation, if there is one, I did not and do not have a
position on the outcome.

With respect to the working group, Senator, as I have indicated,
the working group did not include the drafting by that working
group of the final report. My involvement in that working group
was to submit a memorandum, a memorandum that I felt was an
important one, on the issue of low-income families, And I thought
that that was an important contribution and one that should have
been a central part in the report. But with respect to the other
comments, I did not participate in those comments.
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Senator LEaHY. ] will make sure that you have an opportunity to
read both the footnote citation and the Lewis Lehrman article
before we get another go-round. But am I also correct in character-
izing your testimony here today as feeling that as a sitting &}lcg:ie it
would be improper even to express an opinion on Roe v. , 1f
you do have one?

Judge THomas. That is right, Senator. I think the important
thing for me as a judge, Senator, has been to maintain my impar-
tiality. When one is in the executive branch—and I have been iIn
the executive branch, and I have tried to engage in debate and
tried to advance the ball in discussions, tried to be a good advocate
for my points of views and listening to other points of views. But
when you move to the judiciary, I don't think that you can afford
to continue to accumulate opinions in areas that are strongly con-
troverted because those issues will eventually be before the Court
in some form or another.

Senator Leany. Of course, as Senator Metzenbaum pointed out
earlier today, you have spoken about a number of cases, and I un-
derstand your differentiation in your answers to his question on
that. But [ wonder if those cases somehow fit a different category.
The expression once was that the Supreme Court reads the newspa-

rs, and | suppose we can update that today to say that Supreme

urt nominees read the newspapers and know that this issue is
going to be brought up.

But, Judge, other sitting Justices have expressed views on key
issues such as—well, take Roe v. Wade. You know, Justice Scalia
has expressed opposition to Rpe. Does that disqualify him if it
comes up? Justice Blackmun not only wrote the decision but has
spoken in various forums about why it was a good decision. Is
elthtir?one of them disqualified from hearing abortion cases as a
result?

Judge THoMAS. Senator, I think that each one of them has to de-
termine in his mind at what point do they compromise their impar-
tiality or it is perceived that they have compromised their objectivi-
t{ or their ability to sit fairly on those cases. And I think for me,
shortly after I went on the court of appeals, I remember chatting
with a friend just about current events and iasues. And I can re-
member her saying to me, asking me three or four times what my
opinion was on a number of igsues, and my declining to answer
questions that when I was in the executive branch I would have
freely answered. And her point was that I was worthless as a con-
versationalist now because | had no views on these issues. And I
told her that I had changed roles and the role that I had was one
that did not permit me or did not comport with accumulating
points of views.

Senator LeaHy. Well, I might just state parenthetically, I have
been both a prosecutor and a defense attorney, and I have been
before judges who have expressed very strong views on the idea
that when they go on the bench, they do not go inte a monastery—
they still are part of the populace, able to express views. And I
have been there when they have expressed views both for and
against a position of a client I might be representing, whether it is
the State on the one hand or the defendant on another. But I have
algo felt secure in knowing that they were fairminded people and
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would set their own personal opinions aside, as judges are supposed
to and as you have testified one should do in such a case.

Let me ask you this: Would you keep an open mind on cases
which concern the question of whether the ninth amendment pro-
tected a given right? I would assume you would answer yes.

Judge THomas. The ninth amendment, I think the only concern I
have expressed with respect to the ninth amendment, Senator, has
been a generic one and one that I think that we all would have
with the more openended provisions in the Constitution, and that
is that a judge who is adjudicating under those openended provi-
sions tether his or her ruling to something other than his or her
personal point of view.

Now, the ninth amendment has, to my knowledge, not been used
to decide a particular case by a majority of the Supreme Court, and
there hasn't been as much written on that as some of the other
amendments. That does not mean, however, that there——

Senator LEany. That is not what I am

Judge THoMas. That does not mean, however, that there couldn't
be a case that argues or uses the ninth amendment as a basis for
an asserted right that could come before the Court that does not—
that the Court or myself, if I am fortunate enough to be confirmed,
would not be open to hearing and open to deciding.

Senator LEAHY. You are saying that you would have an open
mind on ninth amendment cases?

Judge THomas. That is right.

Senator LEany. I ask that because you have expressed some ve
strong views, as you know better than all of us, on the nint
amendment. You had an article that was reprinted in a Cato Insti-
tute book on the Reagan years. You refer to Justice Goldberg's “in-
vention,” of the ninth amendment in his concurring opinion in
Griswold. And you said—and let me quote from you. You said,
“Far from being a protection, the ninth amendment will likely
become an additional weapon for the enemies of freedom.” A pretty
strong statement. But you would say, would you not, Judge, not-
withstanding that strong statement, that if a ninth amendment
case came before you, you would have an open mind?

Judge THOMASB. Again, Senator, as I noted, my concern was that I
didn’t believe that—in such an openended provision as the ninth
amendment, it was my view that a judge would have to tether his
or her view or his or her interpretation to something other than
just their feeling that this right is OK or that right is OK. I believe
the approach that Justice Harlan took in Poe v. Ullman and again
reaffirmed in Griswold in determining the—or assessing the right
of privacy was an appropriate way to go.

enator LEAHY. ]f%at is not really my point. The point I am
making is that you expressed very strong views—and you have
here, too—about the ninth amendment. My question is: Notwith-
standing those very strong views you have expressed about the
ninth amendment—pretty adverse views about it—would you have
an open mind in a case before you where somebody is relying on
the ninth amendment?

Judge THoMAS. The answer to that is, Senator, ves.

Senator LEaHy. But if you were to express similar views regard-
ing the principles and reasoning of Roe v. Wade, you feel that
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somehow it would preclude you from having that same kind of ob-
jectiv;ty as the views you have expressed about the ninth amend-
ment?

Judge THomaAs. I don’t believe, Senator, that I have expressed
any view on the ninth amendment, beyond what I have said in this
hearing, after becoming a member of the judiciary. As I pointed
out, 1 think it is important that when one becomes a member of
the judiciary that one ceases to accumulate strong viewpoints, and
rather begin to, as I noted earlier, to strip down as a runner and to
maintain and secure that level of impartiality and objectivity nec-
essary for judging cases.

Senator LEaHY. Does that mean if you were just a nominee, a
private citizen as a nominee to the Supreme Court, you could
answer the question, but as a judge you cannot?

Judge THoMas. I think a judge is even more constrained than a
nominee, but 1 also believe that in this process, that if one does not
have a formulated view, I don't see that it improves or enhances
impartiality to formulate a view, particularly in some of these diffi-
cult areas.

Senator LEany. Thank you, Mr. Chairman. My time is up, but [
am sure the judge realizes that we will probably hav: to revisit
this subject a tad more. Thank you.

The CHAIRMAN. Thank you very much.

The Chair recognizes Senator Kennedy for a moment regarding a
clarification of a quote that was used this morning.

Senator KENNEDY. Thank you, Mr. Chairman. 1 think there was
just one area of clarification,

Yesterday 1 questioned Judge Thomas, and I used these words:

My, Sowell goes on to suggest that employers are justified in believing that mar-
ried women are less valuable as employees than married men. He says that if a
woman is not willing to work overtime as often as some other workers, needs more

time off for personal emergencies, that may make her less valuable as an employee
or less promeotable to jobs with heavier responsibilities,

And then the judge went on and gave his response to that ques-
tion.

In a response to a question earlier this morning from Senator
DeConcini, Judge Thomas said, “There were questions on—I think
the comment yesterday by Senator Kennedy, I believe, was some-
th.inf to the effect that women who were married weren't as good
employees. And as an employer and someone who has employed a
gignificant number of women, I did not find that to be true and
made that very clear.”

I would just like to ask consent that the record—I understood
what Judge Thomas was trying to say this morning, and——

Judge THOmMAS. I did not intend to attribute Professor Sowell’s
quotes to you. [Laughter.]

Senator KENNEDY. So I would just ask consent that the record re-
flect that modification at the appropriate point.

Te%enato:- LeEany. I thought that was a little out of character there,
The CHaIRMAN. Without objection, the record will be corrected.
Senator KENNEDY. Thank you.

The CHamrMaN. The Senator from Pennsylvania, Senator Spec-
ter.

75-974 0 - 99 — 11
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Senator LEAHY. Yesterday you and I went through a number of
very specific questions and you gave what I thought were, in the
appropriate instances, some very specific responses, and in others
ﬁou felt that you could not respond based on issues that may come

efore the Court. This morning around 1 or 2 o'clock, I was watch-
ing a replay on television of your responses to my questions and
your responses to a number of other Senators’ questions, and mak-
ing notes about it.

I was thinking about what I might do today, and I would prob-
ably be a little bit less specific, but use the advise and consent
process for what I have often felt it should be: a way of looking into
your jurisprudential soul, or actually a way for the country to do
£0.

I realize that, as is appropriate, people pay not so much attention
to who might be asking the guestions, but, rather, to what you say,
and 1;itil',_ri,-tally is a way for the American people to know just how
you think.

So let me ask you this: Judge, you have spoken eloquently of the
reaction you had when you first got the call from the President,
when he asked you if you would amﬁ‘; this nomination. You spoke
eloquently in the Rose Garden. You have been a judge for a num-
ber of years in a prestigious court. You have certainf; been a stu-
dent og the Supreme Court from the time you were in law school,
and you practiced before it, had to rely on cases from it in deciding
how you might vote on individual cases.

Now you have had to think, I would assume, a great deal from
the day the President asked you to accept this nomination, right
up to this moment, just what you might or might not do as a Su-
preme Court Justice. In that, you have 200 years of history of the
Court. Could you give me some of the cases you consider the most
important Supreme Court cases, taken from whatever era, time, re-
cent or not, just some of those that mean the most to iou and why?

Judge GINSBURG. To start from the beginning, Marbury v. Madi-
son (1803} established judicial review for constitutionality of other
great decisions of the Marshall Court era, I might mention, as sjﬁ-
nal, Gibbons v. Ogden (1824). When I recited from the Pledge of Al-
legiance before, I said “one nation, indivisible.” I would put Gib-
bons v. Ogden in the one nation camp.

Proceeding to our times, [ would list the great dissents of Holmes
and Brandeis in Abrams (1919) and Gitlow (1925), and Brandeis’
concurring opinion in Whitney v. California (1927). People think
free speech was always secure in this country. It reaily wasn’t.
That is a development of our current century, reflected in those
great dissenting opinions that are now well accepted. But they
were originally stated as dissenting positions. Brown v. Board of
Education (1954) must be on any list.

That gives you about half a dozen.

Senator LEAHY, Judge, let me go to the dissents for a moment,
because you and I talked about first amendment rights and free-
dom of speech before. How have you seen the evolution of our free
speech rights in this country? Obviously, it is stated in the Bill of
Rights from the beginning. But as you said, it has changed,
evolved, We saw censorship during the Civil War and President
Lincoln’s time, everything from the suspension of haheas corpus
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and suspension of freedom of speech. We have seen attacks on it
that have been either direct government attacks or responses in
fear. The McCarthy era comes to mind, when there were truly at-
tacks on the first amendment.

Do you see that right as still evolving in this country?

Judge GINSBURG. Free expression was an ideal from the start.
The Alien and Sedition Act, early on, severely limited free speech.
That law was never declared unconstitutional by the Supreme
Court, but it has been overturned by the history of our country
since that time.

The idea was there from the beginning, though. I mentioned the
Revolutionary War cartoon, “LIBERTY of speech for those who
speak the speech of liberty.” The idea was always there. The oppo-
sition to the government as censor was always there.

But it is only in our time that that right has come to be recog-
nized as fully as it is today. The line of cases ending in Branden-
burg v. Ohic (1969) truly recognizes that free speech means not
freedom of thought and speech for those with whom we agree, but
freedom of expression for the expression we hate.

New contexts undoubtedly will arise, But everyone accepts that
the dissenting positions of Holmes and Brandeis have become the
law. That is where we stand today.

Senator LEaHY. Do you consider Brandenburg as one of the great
milestones in the Court’s history?

Judge GINSBURG. I certainly do, yes. I think Brandenburg was a
1969 decision. The McCarthy era was well over by then. There
were many brave judges in the period of McCarthy, including
Learned Hand, who wrote one of the great early decisions in the
Masses (1917) case. There were some outstanding decisions of Jus-
tice Harlan in that very difficult time for our country. But I think
Brandenburg is not the least controversial now.

Senator LEAHY. | remember very well when it came down. I was
a young prosecutor at the time in Vermont, and I remember some
of the discussion there. We have gone through an interesting time
during the McCarthy era, when at the University of Vermont, the
oldest land grant university, there was a question of whether a pro-
fessor was loyal enough. Our State’s largest newspaper questioned
his loyalty, actually trying to get him suspended. The same news-
paper now, to its credit, stands up very strongly for free speech.
But it shows just how the evolution could be.

In fact, it was a Senator from Vermont, Ralph Flanders, who was
probably the greatest Vermont Senator of the century, who stood
up and introduced a resolution condemning Senator McCarthy on
the floor of the Senate, and finally started to bring to an end what
was a very sad and I think sorry time in our history,

I wonder where democracy might be, had we not seen this right
continuously expand. It is a momentary contraction, but I believe
you would agree with me on this, during our 200-year history, it
has continuously expanded, in the aﬁgregate, it hasn’t contracted.

Judge GINSBURG. I think we have been a model for the world in
that regard. Recall the words from Ballard for America, “The right
to speak my mind out, that’s America to me.” It is one of the great
things about our country.
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I was a student at Cornell during the McCarthy era. In those
days, most students just wanted to make their own way in the
world, and were not politically active.

I had a wonderful professor, his name was Robert Cushman, he
was one of the teachers who was most important to me. He was
in the government department, and I worked for him. He had me
read Alan Barth. I scanned issues of “Red Channels” as he sug-
gested. That way, 1 came to know about what was going on, about
the people banned from the entertainment business, because they
were considered, if not red, then pink-tinged. That was an indelible
part of my upbringing. A great teacher forced me to think about
the times in which we were living, when I really didn’t want to.

Senator LEAHY. My parents ran a small weekly newspaper back
in Vermont and they ran a printing business, ang I recall, growing
up, being encouraged to read whatever I wanted. Read whatever
you want, but just read. It is not bad advice for any parent to give
to their child, especially today.

But I am struck by the fact that, as various countries have
moved toward democracy, from their new parliaments, they send
geople to our country to visit with Members of the Congress or

tate legislatures, and invariably with every single group that has
come to my office, we have ended up in a discussion of how we
have allowed free speech, an expanse of speech and difference of
o?inions, and how struck they have been by that, because so many
of them have come from countries where there is anything but.
There is a controlled press, there is controlled, allowable speech.

What I have always told them is I felt that in our first amend-
ment we really have the whole groundwork for democracy. We have
a freedom of religion or not to practice a religion, whichever you
want, and freedom of speech, which guarantees diversity and diver-
sity guarantees democracy.

I g;d now that we have the question of does it expand further
in new technologies. I am chairman of the Technology Subcommit-
tee here, and one scholar suggested a new amendment to the Con-
stitution explicitly to extend constitutional freedoms including free-
dom of speech and also search and seizure protections to new tech-
nologies, computer technologies, I guess E mail and all the rest. Do
you think we need a change in the Constitution, or do you think
we can work it within the Constitution we have, as we deal with
computer and other electronic technologies?

Judge GINSBURG. I think that our over 200-year-old Constitution
has been able to deal with more difficult things than new computer
technology. But I would like to consult my daughter on that ques-
tion, because she is the copyright expert in our family.

Senator LEAHY. Judge, we all accept easily that political speech
is protected. Again, just to expand a little bit on what we discussed
yesterday about scientific speech, does it get the same kind of pro-
tection?

Judge GINSBURG. Senator, I am not sure I understand what you
mean by scientific s h.

Senator LEAHY. If somebody is writing in an area of science, for
example, do they have the same protection as if they were speaking
just on political issues?

Judge GINSBURG. I can’t imagine why not.
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Senator LEAHY. What about in the area of entertainment?

Judge GINSBURG. Now we are getting into more slippery terri-
tory. It depends on what kind of entertainment, I suppose. The Su-
preme Court has a series of decisions about speech that is in the
netherland between fully protected speech and unprotected speech,
speech within the first amendment, but not entitled to the same
level of protection as other speech.

The Supreme Court has made decisions about adult movie thea-
ters that can be zoned for the safety of the neighborhood. A munici-
pality can decide to spread them out o they won't be clustered, or
can put them all together in one combat zone. There is a difference
between the degree of tolerance for such expression and the greater
respect accorded political speech.

Then, as you know, there is a category of speech that is unpro-
tected by the first amendment, a category called obscenity. There
is also a category of speech that is not out of the ballpark, but is
subject to regulation, called indecent speech. That is an area that
I can’t talk about in specific terms, because it is one that has come
before my court, and is coming before the Supreme Court in con-
nection with broadcast regulation. But I recognize that there is
that category of speech that does not get the full protection of the
first amendment, but is not left out entirely.

Senator LEAaHY. Political speech, that truly you feel has absolute
protection?

Judge GINSBURG. It has the highest level of protection.

Senator LEAHY. Surpassing all other kinds of speech?

Judge GINSBURG. Yes.

Senat