S. Hrg. 102-1084, Pr. 2

NOMINATION OF JUDGE CLARENCE THOMAS TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

HEARINGS

BEFORE THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED SECOND CONGRESS
FIRST SESSION

ON

THE NOMINATION OF CLARENCE THOMAS TO BE ASSOCIATE JUSTICE
OF THE SUPREME COURT OF THE UNITED STATES

SEPTEMBER 17 AND 19, 1991
Part 2 of 4 Parts
J-102-40

Printed for the use of the Committee on the Judiciary

2k

U.5. GOVERNMENT PRINTING OFFICE
56-2T1 WASHINGTON : 1993

For sale by the U.S. Government Printing Office
Supenntendent of Documents, Mail Stop: SSOP, Washington, DC 20402-9328
ISBN 0-16-040836-9

56-271 0—93——1



COMMITTEE ON THE JUDICIARY
JOSEPH R. BIDEN, Ja, Delaware, Chairman

EDWARD M. KENNEDY, Massachusstts STROM THURMOND, Scuth Carolina
HOWARD M. METZENBAUM, Ohio ORRIN G. HATCH, Utah

DENNIS DeQCONCINI, Arizona ALAN K. SIMPSON, Wyoming
PATRICK J. LEAHY, Vermont CHARLES E. GRASSLEY, Iowa
HOWELL HEFLIN, Alabama ARLEN SPECTER, Pennsylvania
PAUL SIMON, Iinois HANK BROWN, Colorado

HERBERT KOHL, Wisconsin

RoNawp A. Kramn, Chief Counsel
Jerrrey J. PrCK, Stoff Direclor
TerrY L. WooTEN, Minority Chief Counsel and Staff Director

an



CONTENTS

HEARINGS HELD

Tuesday, September 17, 1991 ... et sasasssresssersssarmsssnsess

Thursday, September 19, 1991 .........ccovvvmmiinrcrinmrsmmtsnersrressmnsmassssisssensssssssssasasas
OPENING STATEMENT

Kennedy, Hon. Edward M.t ssaresssssss s ssssesssssses

Tuespay, SEPTEMBER 17, 1991

CHRONOLOGICAL LIST OF WITNESSES

Days, Drew S, professor, Yale Law School; Christopher Edley, Jr., profeasor,
ﬁarvard School; and Charles Lawrence, professor, Stanford Law
School, on behalf of the Society of American Law Teachers...

Panel consisting of: Sister Mary Virgilius Reidy, former rincip l, St. Bene-
dict’s, Savannah, GA; Father John Brooks, president, Holy Cross College;
Hon. John Glbbons, profesaor of law, Rutgers University; and Niara Sudar-
kasa, president, Lincoln University....

Panel consisting of: William H. Brown, on behalf of the Lawyers Commlttee
for Civil Rights Under Law, and Erwin N. Gruawold on behalf of the
Lawyers Cornrmttee for Civil Rights Under Law... reerreenes

Calabresi, Guido, dean, Yale Law School...............

Panel consisting of: Patricia King, profese.or Georgetown Law School ‘Marcia
Greenberger, on behalf of the National Women’s Law Center; and Judith
Lichtman, on behalf of the Women’s Legal Defense Fund...

Panel consisting of: Emily Hart-Holifield, Compton, CA; Evelyn Bryant ‘Liber-
I.E\'reCounty, GA; Deanie Frazier, commissioner, Chatham County, GA; and

v. Lawrence F. Haygood, Tuskegee, AL ... -

ALPHABETICAL LIST AND SUBMITTED MATERIAL

Brooks, Father John E.:
Testlmony
Prepared statement
Brown, William H.:
Testimony ...
PrEDAred SEAUEITONE «...............ooooooooossoosseossossosssmosseomsessseseeeeserossoeoseossmsoserssrossrsrress
Bryant, Evelyn:
TEBLIMONY ..ocvivievirivieertee ettt teee s eaeee e es s st n s smasenssebebe b saarsnee
Calabresi, Guido:
Testimony ....
Prepared statement .
Days, Drew S.:

T&tlmony
Reéolutlon endorsed by "the Board of Commissioners of Chatham County,

{111}

Page
1
515

59

96
249

261

475

496
498



Gibbons, Hon. John: Page
TEBLINONY ....oeivevscriccmsicenerir et er s s b et s sasas e s ssss s as s e s s as et s sesebets 67
Prepared statement .................... 69

Greenberger, Marcia:

TEBUIIONY ..ovioivimct et pe s e s srssrasss e rassesss s sses s esassa s seas e sssar sassnsrs e bnnrssis 280

Report by the National Women’s Law Center, entitled “Judge Clarence
omas: A Record Lacking in Support of Women’s Legal Rights,” dated

AU, 20, TG ot peecranetacssaeesras s s e e ras e s et s nrrss s at e 284
Griswold, Erwin N.:
TeStIMONY ......oooerermrrteirer et rtemeee e eres e ennnes . 233
Prepared statement ...........ocooooioeeeieeinnrececneeneee i rae ey . 236
Ha; , Rev. Lawrence F.:
EBUELITIONLY ...ouvoveienreremnrateomtissiereatansesersaneseassnrssasssesens thasesestinresetintesetenesensensasns tesemssse 499
Holifield, Emily Hart:
TeStAMONY ......ooenrseietrrinrinseiarrassnens 475
Prepared statement 478
King, Patricia:
Testimony ............ 261
Prepared statement 266
Lawrence, Charles:
TEBEIMONY ...ovocceiercvrernecrssasrssssssrssasersssaonsasssisssonssessrsatsassssersasssssssisssevarasssns pasesseses 26
Prepared SLALRIMENL ........c..ccrveerrerreriecrmsivisrsrerissssesreasmrssansssrasrearers assssessassssenssssense 28
Lichtman, Judith L.
TEBEIMIONY ...vovverernnreerrnnsenirraarnerssnrsestesmserasssssnsassrosssranrassassssanssssssessrens sasnsassvassserassssense 364
Propared stAteMEnt ........ccrirriinrrremimsrsiseessarerssssrssesares sssarsssonssrssensesse 366
Report by the Women’s al Defense Fund, entitled “Endangered
iberties; What Judge Clarence Thomas’ Record Portends for
Women,” dated July 30, 1991 .......oovvrvrrnnrmrerrinnerersssnsesnsessrsssrmsssaserns 381
Reidy, Sister Mary Virgilius:
TEBUIITIONY ...vecrivirseriisnssisstrsis st iassserssasnsesrsss st ssssssasss s aas s emsass ensassasaasssstmsaresss 59
Simpson, Hon. Alan K.
Results of an ABC News Poll.........ciiiinissnarisseissssssrisssisressssssssssssers 506
Sudarkasa, Niara:
TEBEIIONY ....cvevreeseirrirsieiies i iessrestseeeebes s emsess et sbebsasssraas sesssbsssssssbssassrerssesnassbosensrnas 76
Prepeared statement .. 79
ATEICIES ...ttt ssne e et ba bbb seebar s e sae e enr et 82
Thurmond, Hon. Strom:
Letter to Senator Hank Brown from Gary L. Bauer, president, Family
Research Council, in support of NOMINEE .....c.vvceeviicmsssinssssssisserississsanes 512

THURSDAY, SEPTEMBER 19, 1991

OPENING STATMENT
Biden, Chairman Joseph R., JE. ....ccciiiinniniiansinsssinsssnnssssissmsssmssensesnsss 910

CHRONOGICAL LIST OF WITNESSES

Panel consisting of. Sarah Weddington, attorney, Austin, TX; Kate Michel-
man, executive director, National Abortion Rights Action League; Faye
Wattleton, president, Planned Parenthood Federation of America; and Mad-
eleine May Kunin, former Governor, State of Vermont, and Distinguished
Vigitor for Public Policy, Bunting Institute, Radcliffe College, Cambridge,
MA, and president, Institute for Sustainable Communities, Vermont Law
School, South Royalton, VT .........c.ieeeiremseiionmsontssmsnssssensesssassemsassesssensessensssisians 516
Panel, consisting of: Hon. Gail Norton, attorney general, State of Colorado;
Larry Thompson, King & Spaulding, Atlanta, GA; Hon. John W. Kern III,
dJudiciary Leadership veloEment Council; Barbara K. Bracher, Wilmer-
Cutler & Pickering; and Sadako Holmes, National Black Nurses Association 582
Kirkland, Lane, president, AFL-CIO, accompanied by Lawrence Gold, general

COUNBEL...ovreirreiessie st cae s s s rasss s s e s srrerassnreassassesrasnssssasarasssbensbon tassentasssnssrsan 640
Panel consisting of Hon. John Congers, a Reiréesenmﬁve in Coi from the
State of Michigan; Hon. Louis Stokes, a Representative in Congress from

the State of Ohio; Hon. Major Owens, a Representative in Congress from
the State of New York; Hon. Craig Washi n, 8 Representative in Con-
from the State of Texas; and Hon, John Lewis, a Representative in

< ngress from the State of Georgia, on behalf of the Congressional Black 661
ELUCUIS .1 evocvasressvessesssesssossesssesnres sesssss saassesabesmtssssssssasassesesesessebestssss tsastansssomsastsssrersresesnts



v

Panel consisting of: Robert Woodsen, president, National Center for Neighbor-
hood Enterprise; Alphonso Jackson, director, Dallas Housing Authority;
and Rev. Buster Soires, pastor, First Baptist Church, Somerset, Nd................. 735
Panel consisting of: Talbert Shaw, president, Shaw University; Pamela
Talkin, Federal Labor Relations Authority; Willie King, Equal Employment
Opportunity Commission; and James Clyburn, commissioner, South li-
na Human Affairs CommISSIon -......ccoeureervisiiiiiiieme st sassnssssssterssssmsrsssonressns 758
Panel consisting of: John H. Buchanan, Jr., policy chair, People for the
American Way; Julius Chambers, NAACP Legal %efense and Educational
Fund, Inc.; Joseph L. Rauh, Jr., Leadership Conference on Civil Rights;
Antonia Hernandez, on behalf of the Mexican-American Legal Defense and
Education Fund and the Alliance for Justice; and William Lucy, Coalition
of Black Trade UnIOmiSts .......vvverirerererencamcnrstrestiossttisameerserasrestsetssesssssssasssasssssnssns 783
Panel consisting of: Jimmy Jenkins, chancellor, Elizabeth City State Universi-
ty, NC; Yvonne Thomas, Zeta Phi Beta Sorority, and Julius Becton, Jr.,
president, Prairie View A&M UDIVETSItY. .o crireereerrimmrerirscrersnsmesresemrecsrossenssossine 918
Panel consisting of: Sharon McPahil, National Bar Association; Adjoa Aiye-
toro, National Conference of Black Lawyers; William Hou, National Asian
Pacific American Bar Association; Leslie Seymore, National Black Police
Association; Daniel Schulder, National Council of Senior Citizens; Naida
Axford, National Employment Lawyers Association; and Rev. Bernard

Taylor, Black EXPO ChICAZO ........ccoocoveeeeeeeresiresietsissessrecesensssissssssnsssssssnssssssssssnrsssrons 943
Panel consisting of: Ed Hayes, Council of 100, and David Zwiebel, Agudath
ISTAE]L Of AINCTICA o1 veeeeecteeeeririrererreneratresenesessessreetssms s rasen s sesmsrseseans et banesasssassnessasssen 1122

ALPHABETICAL LIST AND SUBMITTED MATERIAL
Aiyetoro, Adjoa:

TTEBLIITIOTLY «.uvviseuesriseranretssmnstsisessssssbssssrssnsssnesssastesassasasssbsassessassrenssansssssansesersreasanssons 945

Prepared stAtEMENt .......c.ocovvvieiiirveiiincnisniisss s sersrssses s esesssrresrasssssrsssastoes 947
Axford, Naida:

TTESLIITIONLY ....cvoveeiititieseestiateeete s e saeneenseasbens teansensbbsssmntrasnresssensostsbasebastassamsbtssenssssas 1018

Prepared statement ... ..........ooooveuieeeeeeeeecereeee st ene et sasinns 1020
Becton, Julius, Jr.:

TEBLIMONY ..evvicririimcemiiecrmrisissrir st ssmsssrsssnssissssessorsessrssessnssssssseressonsomssssssssrses IGO0

Prepared StatemMent ...........oovvcieisresnsreinnessssimscsasnstsasonssrsssssessssssnsssessestio 932
Bracher, Barbara K.:

TEBLITNONLY «.vovvcrirvestiar et sesssars s s ssas e st ss s e e sbe e s ars s n e s s e e R sy essasseras 598

REPOLL «...vecereereircetiresmries st ess st s s sars shensebes b sbsse s atesressbessasentasenestssarens sesneresrassnsssss 600
Buchanan, John H., Jr.:

TTESEIIIOILY ..cvrveucresirrersie et ree et st ee s saetsbsas s seas e reban benssbes s b abebassanrsneasresassassssoren 783

Three research papers on nominee. ... 186, 792, 808
Chambers, Julius:

TESEIMIONY ©..coverieieitiiaeterteeemere e et e eeesetseenressssesess orbesebennsenssesbost b abessersnasanssrsesarsress 832
Clyburn, James:

TESEITIIONLY ...t ivevevirieeieiit i eeeceeeeseres e semesesem e s seamsseennssssasares sttt sbabesnresassessnesn (KK
Conyers, Hon. John:

TOSEAIONY ...ovviavitisiceietste et e s ereesesanrasessssess bt bessaemn s benssrres b bassbebabat s e sirsrses 667

Prepared statement ............oooeovreeeev ettt eressrsssssesssssnnees. 10, T19
Gold, Lawrence:

TeLIMIONY ..ottt ssets et saes et bbb sssene st sansas s bssnssspessaesenssareneres OO
Hayes, Ed:

TEELITNONY ...cvrvrrorerresisanrisinsrssssesessssesssssesensssssssnsessessetssoseses sansbessassiesssssmasserssssesntan 1122

Prepared Btatement ..........ccovieiiiieinsismsnincerssssssssssssissesssssssssssesssarsssssssreres 1124
Heflin, Hon. Howell:

Prepared statements of:
Hon. Jimmy Evans, Attorney General of Alabama.........c..cvvvvecrnrennrenres 663
Hon. Jack E. Tanner, U.S. District Court Senior Judge .........ccoeeervvnrearens 1072
Hon. Alvin Holmes, member, Alabama House of Representatives......... 1084
National Association of Criminal Defense Lawyers
The Fund for the Feminist Majority ......ccouvrrmcecnississssineessens 1094
National District Attormeys ASSOCIALION ......ccvvvieieciiverirsnenrenesrissssses 1104
American Association of {Iniversity WOIMEN ...t imrinet s aenrenes 1108
National Organization for Women, Inc.........cccooiiiiiccniciniiiinie 1114

Hernandez, Antonia:
TESLIITLONY +.vovevrnsinreecririsseisissmsimssrrcisssiressresmressraseserssssssesasssesssnesssssassessassressssnerstves 835

Prepared statemEent ..............o.ccvevierrerisrmmersierssieenssssaressimasssssssrsssesersans 838, 869, 874



Vi

Page
Holmes, Sadako:
Testimony 626
Hou, William:
TEBLIMIONLY ..oecvretirnirerirsssvrmsssssessrsssmmsssirossasessassssssssonssrsssasusnss 969
Prepared statement .......... 91
Jackson, Alphonso:
Testimony ......... 737
Jenkins, Jimmy:
Testimon; 918
Kern, John W,, III:
Test:mony 597
, Willie:
est.lmony ........................................................... 716
Kirkiand, Lane:
Testimony 640
Prey statement ........ 643
Kunin, leine May:
TEELIMIONY +vvervrerrreersaersarmsreissserasrsasrrrssrssssrasrsasnsrssssssrnsisassssesrarsssasssnsassrassarsssnsesrasssasas 542
Pre; statement ......... 544
Lewis, Hon. John:
Testimony .. . 698
Congressional Black Caucus statement 719
Lucy, William:
Testimony 880
Pre statement ........ 882
McPahil, Sharon:
Teatimon retebertessebebeReTER LR ATAe A SR AR e bt SRR Rt sn R e e r i 943
Michelman, Kate:
Testimony g%‘;
Prepared statement ....., ,
Norton, Hon. Gail:
Testimony 582
Prepared statement 585
Owens, Hon. Major:
TEBLIMONY ..cvveerrvrecrirassnssismsnsarirssessmssossessessassosases 685
Prepared statement...................... 688, 719
Rauh, Joseph L., Jr.: .
Testimony .. 833
Schulder, Daniel:
Testimony 986
Pre statement ......... 989
Additional correspondence to Chalrman Biden 1001 1003
Prepared statement of Ray Albano................. 1063
Prepared statement of Georgiana J ungels....... 1067
Seymore, Leslie:
xmmny ......... gg{?}
statement ,
Shaw, ‘lg.labr:gt
TEBUIMOMLY ...t misarsaerasssnsssss s stbe b sanes b e sants 758
Pre statement 761
Simon, Hon. Paul: .
Article from the New York Times, July 21, 1991, re abortions in Brazil...... 558
Soires, Rev. Buster:
TEBEIITIONLY ..vetrenieeieserenteseseettsoneeeesisssesmssre s sts bemssrmsastsssarsshssss ress snassrisnnbeeassnnres 10asssont1ae 741
Stokes, Hon. is:
Testimony .....covirserverivesssens 674
Ted SLALEMENL ..o et ass s e 676, 719
Talkin, Pamela:
TeStimeny ........ccovevereerrvnsscoreesnens 766
Prepared statement ..... .. 768
Taylor, Rev. Bernard:
TEBLIMIOILY ......omveoi ittt rss st essas e st st srsasrsassss s sas s seanas e b sas s s s e s ns sanss 1038
Prepared statement ..o 1040
Thomas, Yvonne:
Testimony .........corsrenee. freeaeeereee et b e ee bbb bbb AL e e b R sE R R 920
Prepared statement ... s e 923
Thompson, Larry:

TEBLIIMOMLY «.ccvrviarrrrerinrsirerronsnariresssortississossassssesisssms st sbeborssemsanes shesessbsbesntans s rerasantrases 596



VII

Page
Thurmond, Hon. Strom:
Letter from Thomas Adams Duckenfield, Esq., in support of nominee......... 1050
Washington, Hon. Craig A.:
TEBEIMIONY ....covverirercrersesssassssssersrnsssrssesnsrssssssensisassssons 696
Congressional Black Caucus statement......... R
Wattleton, Faye:
TEBLIIMNONY ..covrveeectrerretiinnentersesnsssnesassissssasssassmesiessmesmsemensbessast sassssss shemsintisssesss bassnsss 531
Prepared SLALEINEIE .....cvveiirrrersieesserirecsaemsenensssresstrossaensastssssssstssstsssissssatsasssssssassass 533
Weddington, Sarah:
TEBLIIMOTLY .vrecvvraaeerrsreseseseesrensiessensiassencssosmsasmiessenssemeremsbes s sbs bbb s bR sR basbbent baas st bas b 516
Prepared SLALBIIETIL . ... orverrrrerriassressessemsresssessaesinst setsass shassens bosebsbsbenientsussssssansss 518
Woodsen, Robert:
TEBEIITIONLY -.evvuvrverrvesrnsererrssrasssrsssasssnsssresrassmerrastrecresensant bobtsst hasssts sbassbbnsnssshsisssssbsssnsss 735
Zwiebel, David:
TeSIMONY .vorevivercnrcrirenssssrisnessiassrersvencrenssaseesssasnsars 1129
Prepared StAtement ..........oovevrreiisssrisssersmsssenmssssrissssesisssessssassase 1132
COLLOQUY
Biden, Chairman Joseph R., Jr.:
Aiyetoro, Adjoa.............. w 1046-1048
AXFOrA, NAIAR ......ocrrerrrmriecrrees e ree s sescestesesoetsaestsbssess sbssbassbisbesssusbes vonsrssts 1058-1059
Brooks Father John .......cccoveimrcrrrecnrsiacnrenas 86
Brcvm, William H.........cccovrinnrersneeresnssmnrieccrecsrsesssacssacnse .. 245-246, 248-249
Calabresi, GUId0.......ccccvuerevreerrierensrrsssnssserssasrsrenerasssesessaesmeserecnressreasrsasnres 250—253 256
Chambers, JUHUS ........c.cvurvunrrcenrrsismmsserirsassssrssarsssrsrassisssssnssssssessersiassnsess 896-897, 911
Conyers, Hon. John...... T00-701, 716-7117
Edley, Christopher, JE ... ccerenrcnrssisnssensssssssisisssssiisssssrisssosssasssssisasssaon 57-59
Gibbons, Hon. JOhN......viiininnssrs s inseisse s s sosersasserens 86
Greenberger, MArCif . .....ouiviiicicnisseneninsssesmsssrsserssnrersressrestsssansssesssssessenss 459-460
Griswold, Erwin N ............... cernre s s s s snrensnarnes 244, 248
Haygood, Rev. Lawrence F................... et s s 474, 499
Hernandez, ADEOMIA .ttt sssssst s ssnsstrssssssssases 897-898, 912-913
415, 494
. 7392740
. 940-941
276, 474
. 708, 710
Lichtman, Judith.......cooe.eereesrsersnesssessnns . 459
McPahil, Sharon....... rererrnersmsrasraesreenens 1046, 1052
Michelman, Kate .........ccvmmrersimnsrsmmarerssimsasesssssrens . 572-574
Owens, Hon. MBjJor ........cuuorimrmmsimsmssssssssrssasessearasonss 702
Rauh, JOseph L., dT....vvieinrerrierarerserssssmssasssssssssseresasssasresasesssnssssssressreste 906, 914
Seymore, Leslie......... st s seas s res 1047
Stokes, Hon. Louis.... e sreesbesnererr s ey . T01-702
Sudarkasa INHBER. 1vrereronerrrerrnrresressrrssssnsssserermsrssesssnss sassssesrarssessressassssrassess vasssasrsssnce 94
Thomas, Yvonne . 940
Virgilius Reidy, Sister Mary.. ....... 86, 95
Washington, Hon. Craig........ccrmnimmmusssmissmmsememsssommrsssssseerse T702-703
Wattleton, Faye.........cc i osnmsssisososose s 569-572, 574
Weddington, Sarah..........cc.ceeermmrimerisssersrseremsessssassresrecsiss 564-566, 572-574
Woodsen, Robert....... erevarrrriaerserraersesarrnes 736
ZWiebel, DAVIA......c.ccoroccremrvermrsinerssrsassssrssmrasersrasssasssemsaessassease semsaseseassarssansaserssassnnns 1131
Brown, Hon. Hank:
Brooks, Father JODD .........oooooeeeere e ee s ensit s 93-94
Brown, WILLAID H ...ooorreerrrrneiescrersisasssmsessesssassssrrssssnstversastiemssesssersresseersesrasssares 247
Gibbons, HON. JORN ........orvvevrirerrerisncsnesassaseiossorsensssisasenesiassrscrecsssrsnsessassrasssonss 92, 94
Greenberger, Marcia......c.occeevemeceieiecerreenee e ssssnes e ... 469-473
Michelman, Kate...... . e D69
Norton, Hom. Gail..........ccovcvrervrirereerirvrnecsesersarssaessaroreses ... 639
%lldarkasa, Ili:’ara.. "8 Ggg
ompson, Larry .......... —
Virgilius Reidy, Sister Mary..... 93
DeConcini, Hon. Dennis:
Buchanan, John H., Jr - 905
Chambers, Julius............c.ccorveune s T 905-906
Hernandez, Antoni 902-904
Rauh, Joseph L., Jr................. 903-905



VIII

Page
Grassley, Hon. Charles E.:

Bracher, Barbara K ........ e 633-634
Bryant, Evelyn......coveeiniereeeeeeec et 508-511
Clyburn, James..... . 82
Conyers, HO, JORD .....ocvviiiiinirecesisssesstissssessssnsemresssssstsssssssasssssasersrsssnsa 708-709
Fraz1er, Deanie.....cccmveerirnriecineetroneres s saessrevemsnes B08S-509
{ 00d, Rev. Lawrence F . 508-510
Holi 1eld, Emily Hart..... 508-511
Holmes, Sadako ........ , 634
Jackson, Alphonso 751754
Kern, Hon. John W.. e, 634
KNG, WL ...rerrec e rrarneeesnssnerssrsrersvasesasssasasseserasarssresmessenssssnssssensas sessnsasaee 81
Norton, Hon. Gail..... . vrevnmnes 633
Owens, HOIL MAJOT ..oovvevrveriimerrinrrsemrninserermsssrserssssssssssssssrsssrsssssssssssessassssassonsss 709
Shaw, Talbert............ .. 181
Soires, Rev. Buster... T51-153
Stokes, Hon. Louis.... 709
Talkin, Pamela...... 781
Thompson, Larry ............. 634

Washington, Hom, Craig..............ocoireeieiiiieceetieeneeece e ssasstemsseessesessassssssssnsassen
Woodsen, ROBEIt ........covoeeeieeeeeteeceeeeeeereere e aeee e ees e ssassesrm s esnernnsen 751, 753-754

Hatch, Hon. Orrin G.:

BYE, DTEW S .ot ae et eeae st s re e aet s ean e s ennreean 40-45, 53-5b
Edley, Christopher, Jr. . 41, 55-57
GIbbOns, HON, JONN .ccrrervrerrrisrrinmriserisrsereremmessssrsmsersessmssessasiessasessessssssmssrsssssasssses 86-87
Greenberger, Marcia ... 466468
Jackson, Alphonso.... 47-150
King, Patricia............ ... 468-469
Lawrence, Charles....... i risns s s sssssssssssssrisssesssssasasssss 41
Soires, Rev. Buster ... .. 748-750
WOOAEEN, RODEIT ........coieriiticetiistee v sesessssassesbes s st st sbesener s ssssssss s sassbossbesesesebe 47-750

Heflin, Hon. Howell:
Bracher, Barbara K..... ... 631-632
Bryant, Evelyn... .. 501
Frazier, Deanie...... .. 501
Holifield, Emily Hart.. 500-501
Holmies, Sadako ............ ... 631
Kern, Hon. John W...... ... 631
Kunin, Madeleme May...
Mlchelman
%tl)rbon Horia Gall
ompson, Larry ..
WELLIELON, FAYE ... vercercmrreritenecs s ssssass s st sasssms st srserersssnsesersnssssssons
Kennedy, Hon. Edward M.:
Chambers, JULIUS ... iimieiin st sesere s risassasssessssssssrassrsssenssssssssserssssen
Drew S......oiereiieiricicnns .-
Edley, Christo her, Jr
Greenberger, Marcia...................

Hernandez, Antoma
King, Patricia...

Kirkland, LAne ......oc..

Kunin, Madeleine May... "

Lawrence, Charles ........iiiieiissensesesssissssisssesserssssssrssesasmsesssossases

Lichtman, Judith ...... ... 468, 465

Lucy, William........ cenee 900

Michelman, Kate...... 551, 561

Rauh, Joseph L., JT ... rceiecrenssnmrsssmnsrssnrssnms s sesssesssssseseresssasesssnsssnss susseransons £99

Wattleton, Faye........ 551-552, 661

Weddington, SATAN. ......cccocicvee e rsrerme e erre s reersesse s see s st s bbb svmtsrsssnsesms st s boss 550
Kohl, Hon. Herbert:

Bracher, Barbara K ettt tress s et st e s st s sassna s a s sren e sa e b sen e enasenn 627629

Holmes, , 628

Kern, Hon. John Y et e sanac s s st s nsssa e s er s s e a ettt senanent 627-629



IX

Kohl, Hon. Herbert—Continued Page
Klrkland Lane... OO OOV O OO OO SUTPPOORUOORU 13-
Kunin, Madeleine May .. 576-571

Michelman, Kate ...

Norton, Hon. Gail ... e 627-628
ThOMPSON, LAFTY ocovetvrerrriiniceiaressssrersensanesessmssssstsrsassessasssssspssssmsessnssssasasssins 627-629
Wattleton, Faye........ . 574-575, 577

Weddington, SArah......cccreenrisesceecncreseecsessnsesossressmesscssesnmseseneessinsssisss. 31O=ST1
Simon, Hon. Paul:

ALYetoro, AdJOR .......cocovvimurrnrcinniermosimensimcsssssesssesemmpssssesssssssessssnssesensesssssoseseess 10O

Brooks, Father John....

Buchanan, John H., Jr e 910
Chambers, Julius.......... . 910-911
Conyers, HOM. JONMN.......coiirrin it sriessssess ot sonssetsvenessssntonss 704
Days, Drew S................. ... 35-37
Edley, Christopher, Jr. .. 35,37
Gibbons, HON. JORIL........cooiiiiiiiiicnricnnirenenienssesanarseressssensss srsnesessosses sosssesnrosens 89
Hou, William............. . 1052-1053
Jackson, AIPNONSO ...t et s s enreais T44-746
Jenkins, Jimmy..... .. 941-942
King, Patricia................ 469
Kunin, Madeleine May 556-557
Lawrence, Charies........ ... 36-37
Lewis, Hon. John 705
Lucy, William..... 910
Mici:elman, Kate...... 555
Qwens, Hon. Major .. T04
Rauh, Joseph L., Jr.. 909
Schulder, el ... .. 1053
SeyMOTE, Leslie ..ottt e st 1053
Shaw, Talbert............ . 178779
Soires, Rev. Buster... .. T43-T44
Stokes, HON. LOWIS......cco.ioviirrneecevrsvesseesensesreseessrrsesesssemssssasasnssssnssnsssssenttsesstes 704
Taylor, Rev. Bernard.............. e 1052
Virgilius Reidy, Sister Mary . ... 87-88
Washington, Hon. Craig......... S {171
Wattleton, Faye................ .. 5b5-b56
Weddington, SArah ... s vsenrssrmss e sessronse 554-555
Woodsen, RODErt ... sres s sars s ensns s snness T45-T46

Simpson, Hon, Alan K.:
AYetoro, AdJOR ....ccvvvv v ssssesssrrsrssesrsnnreeseeenes 10951056

Axford, Naida . 1056-1058
Bryant, EVelYn ..o sesssrrssss s s sems s reanresssasssasesesasgsesees 504-505
Chambers, Juhus ....... 915

rrs " . 90-52
Edley, Chruatopher. Jr. 51
Frazier, Deanie .. . v 504
Greenberger, Marcia........ " 460—461 463
Haygood, Rev. LAWTIence F ... iiiieiiscsciiressessssecsssssecrserssrsassnes 505
Hernandez, Antonia............ .. 900-902
Holifield, Emily Hart.. 502-504
King, Patricia... . 462

Kunin, Madeleine M
Lawrence, Charles..
Lichtman, Judith
Lucy, William........
McPahil, Sharon...
Michelman, Kate.......
Rauh, Joseph L., Jr..
Wattleton, Faye ... iiirnssesrss s sssssessssesssseresssassesnssseresasns
Spector, Hon. Arlen:
ALYetore, AdJoa .....ccociiiiieereerecrecrer e st et e et enees
Axford, Naida............
Bracher, Barbara K .
Calabresi, Guido........
Chambers, Julius.....
Conyers, Hon. John. "
Days, DITeW S.........ocreer e rrevrrer s saeressrsnrsrs e sssssss st sa e s sssste saebesaanTarearen



Spector, Hon. Arlen—Continued Page
Edley, Christopher, Jr
Gibbons, Hon. John........
Gold, LAWTence ........ovpicinensninnrninscss
Greenberger, Marcia
Holmes, ko
Jackson, AIPhonso ........ccvciienrnenecerinssisssnnns
Jenkins, Jimmy ..........
Kern, Hon. John W
King, Patricia..............
Kirkland, Lane..........coenniienenne
Kunin, Madeleine May 563-564
Lawrence, Charles.. ... civoiiiiisiieecrssinese s ioseseresesststenssassasess arssns 37-39, 48-49
Lewis, Hon. John.... . 714-715
Lichtman, Judith.... 276, 279-280
Lucy, William.......... 907-908
Michelman, Kate........... . 561
Norton, Hon. Gail.....coooeeeeeeeeeieriienee. 635
Owens, Hon. Major.......ooccoinnencciininiennens 712-713
Stokes, HON. LOUI...........coveeemtiieneeeessnseeeeenretstesesssnsbsssmeserstesersasnsbesenrsassssesenarssenns T2
SUAATKAS8, NIATE. .. .o rrrcerrsarireciecssrsricemscrrasreesseersaecssaesrsssesmsassieaarssassessesssessinas 89-91
Taylor, Rev. BErnard...........cooecverrverseeeersieeseersssssmssarsessssarmnse 1061-1062
Thomas, Yvonne.......... . reesssrsrsrsasrsaersriasasaes st ar reaane 940
Thompson, LAITY ......cccerrerrsmrmrarrscesriseroserissressrssssasserssessrrs 636637
Washington, Hon. Craig T13-714
Wattleton, Faye...... 562-563
Woodsen, Robert..... 154-756

Thurmond, Hon. Strom:
Bracher, Barbara K....

Brooks, Father John ... 85
B t, Evelyn.... .. 502
bresi, Guido.............. 253-256
Clyburn, James . 780-781
Frazier, DEBnie.............ooooicvrveeeeireeercveerssesssessseess basstrassessssbesenen 501-502
Gibbons, Hon. JOhn........c.c.covvrvrecrerrerioseenns 85
Hafrig_ood, Rev. Lawrence F........cooooninnrecemcenetienanens rreteebetenstasne 502
Holifield, Emily HATL...........ccovvreormerinnerseriassmessseesmsesrmerenssissseorecmstbisssssnecssassns vosas 502
Holmes, 0 " .. 630-631
JACKSON, AIPRONBO ..o v icrrrriecrrrrrsisers s nss s e srsaraoesassessassssmnsaesestsus . 746-747
JENKING, JIMINY ....voecvvrerrrervassresissersrssssssessnsseersrassssssssestasmy atismesas st besascmtossssssssossn 938
Kern, Hon, John Wi......oooooieeerrvrnresirerssssssanens .. 630
King, WIllie ....ccvcovreeeecrinsrremirmnsersersmssressssesessiensrsrerss . 180
McPahil, Sharon.......coceveremmrriescrmereeemrrens .. 1052
Norton, Hon. Gail.......c.o.ccveeeerncenronmrerenssressrersses 629
Shaw, TAIDETE. ........cccvveierreresrrmnrersrrr i rarmsesssssassssssrrasmsasssassessrsresessroneessssressssebotinss 79
Soires, Rev. BUBLET .........cccvvnrncnrrenrsermssrssnneessnssrsene T46-T47
Stokes, HON. LOUIB...-.......ocoeriimnrrerirsrrnsrsarmssesonsseressssrnriasssossosesonsssitissressssitssssssass
BUAArKasa, NIATA....vvvevrreertrreeerrnserssrssrerarssnsseressserssssesmsaessesesssasssonreeseassasssssssiboss 85
Talkin, Pamela........ . TT9-181
TROMAB, YVONNE .....covecevvrrerrrerrrnrererenerssssarsrsssesrsesesssarasrorersssssesrsersassossessmessrbisssst boss 938
Thompson, LAITY .....ccccvevrverremnreroreernsrsans . 630
Virgilius Reidy, Sister MAry .........cocecrireecnermsarceriasresessrerossicoscessmestissssssesis 85
Washington, Hon. Craig.........cccovimmriincrcninssssisnsserisassessssenssmsssamssssssiassiosts 706-707

Woodsert, RODETL ....cccierctivarmiscrsntsinerectines s ieeres s rasesesne s snesesssss s tiasascossssas 746-747



NOMINATION OF JUDGE CLARENCE THOMAS TO
BE ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

TUESDAY, SEPTEMBER 17, 1991

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:06 a.m., in room
325, Senate caucus room, Russell Senate Office Building, Hon.
Edward M. Kennedy, presiding.

Present: Senators Biden, Kennedy, Heflin, Simon, Thurmond,
Hatch, Simpson, Grassley, Specter, and Brown.

OPENING STATEMENT OF SENATOR KENNEDY

Senator KENNEDY. The committee will come to order.

I would like to welcome a very distinguished panel this morning.
The Judiciary Committee undertakes a very serious constitutional
duty when it considers the nomination of a Supreme Court Justice.
The expertise each of you brings to this process will, I am sure,
make your views of significant interest to the committee.

Each of you has made an important contribution in an area of
great concern in these hearings: Civil rights and the role of the Su-
preme Court in protecting individual liberties.

Professor Days, would you be good enough to come up? He is
from Yale Law School, has an extensive background in the area of
civil rights, served as President Carter’s Assistant Attorney Gener-
al for Civil Rights, and before his tenure at the Justice Department
as an attorney for the NAACP Legal Defense Fund.

Professor Edley of Harvard Law School has advanced degrees in
both law and public policy. During the Carter administration, he
served as an assistant to the President, and as the Assistant Direc-
tor of the White House Domestic Policy Staff, and as a Special As-
sistant Secretary in the Department of Health, Education, and
Welfare.

Professor Lawrence of Stanford Law School brings to these hear-
ings an expertise not only in the law but also in education. He was
an assistant professor at Harvard’s Graduate School of Education
and an attorney with the Harvard Center for Law and Education
and the director of the Federation of Boston Community Schools.
He has focused in both his writings and his teachings on issues of
race and the Constitution.

We are delighted to have all of you here this morning. I think, as
we heard from Chairman Biden, we have a very full day of wit-
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nesses. We appreciate very much your effort in being here, but we
hope that you will be able to respond to what questions we have—
limit your presentation to 5 minutes and then respond to questions.
All l?(l; the statements will be included in their entirety in the
record.

According to our committee, I guess we have to swear you in. Do
you swear the testimony you will give is the truth, the whole truth,
and nothing but the truth, so help you God.

Mr. EbLey. 1 do.

Mr. LawRreNCE. I do.

Mr. Davys. I do.

Senator KENNEDY. Mr. Days, welcome. 1 had the good opportuni-
ty to work with, I think all of you, on a number of different public
policy issues, and we know of your continuing interest in all of
these matters on the Constitution. So we are very fortunate to have
you.

Professor Days.

TESTIMONY OF DREW 8. DAYS, PROFESSOR, YALE LAW SCHOOL;
CHRISTOPHER EDLEY, JR., PROFESSOR, HARVARD LAW
SCHOOL; AND CHARLES LAWRENCE, PROFESSOR, STANFORD
LAW SCHOOL, ON BEHALF OF THE SOCIETY OF AMERICAN
LAW TEACHERS

Mr. Days. Senator Kennedy, thank you for allowing me to testify
this morning before this committee during what we all recognize is
a very important proceeding. I can assure you that I respect the
solemn responsibility that the Senate must discharge in its consti-
tutional advise-and-consent role, and that I offer my testimony in
that spirit.

I think it has been very difficult, Senator Kennedy and Senator
Thurmond, for many people to come to grips with how they would
respond to the nomination of Clarence Thomas. And I certainly in-
clude myself in that category. It has not been easy coming to a de-
termination.

But one of the things that I was concerned about—and I think
that thinking was very much affected by the opening statements
that many of you made at the beginning of these proceedings about
the role of a Justice of the Supreme Court, about the role of the
Supreme Court as a guardian of the individual. I think Senator
Heflin talked about the Supreme Court being the people’s court,
dealing with real issues and real people. Senator Thurmond, you
talked about its responsibility to administer justice, to be con-
cerned about that standard.

What I tried to do was place Clarence Thomas in that context, as
a guardian of individual rights, as a member of a people’s court.
And the more I did that, the more difficult 1 found it to envision
glarence Thomas as the next Associate Justice of the Supreme

ourt.

My conclusion was very much affected by two things: First, read-
ing his writings and reviewing some of the speeches that he has
given on issues of concern to me, and issues that I have dealt with
for most of my professional life, what strikes me about his articles
and his speeches is their detachment from history; his treatment of
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these issues as though they arose only yesterday or, indeed, in
some cases the day before he began to speak about the issues,
rather than as a consequence of very long, difficult, and hard and
painful efforts by a number of people, including civil rights groups,
to deal with problems of discrimination and exclusion.

For example, on the issue of goals and timetables, he rejects
goals and timetables as a technique for dealing with discrimination
in employment. But as we both know, although Judge Thomas does
not seem to recognize this in many of his public positions prior to
becoming a judge on the court of appeals, goals and timetables
were a response to years of recalcitrance and resistance by employ-
ers and unions to efforts by civil rights groups and individuals to
get employment opportunities on a fair basis,

He talks about school desegregation and criticizes Green v. New
Kent County, a very important case in 1968, as though it were a
concoction of the Supreme Court and not a response to years of
massive resistance by school districts all across the country. In fact,
I found it somewhat interesting, when Judge Thomas talks about
his experiences, that there is no reference to the fact that in his
home town—Savannah, GA—for many years people were fighting
just to get one black child into a desegregated school.

In fact, in Savannah, for some years until the courts intervened,
black children were being given IQ tests and all kinds of psycholog-
ical batteries to determine whether they were suitable to sit next
to white children in schools that had been segregated in the past.

He also talks about questions of discrimination in other areas,
voting rights particularly. And, once again, as you know, Senator
Kennedy, for many years the Justice Department and other private
individuals tried to deal with voting discrimination, without suc-
cess. It was required for the Congress to come in and pass the
Voting Rights Act of 1965, And when Congress extended the
Voting Rights Act in 1970, and 1975, and most recently in 1982, it
was responsive to real, not imagined, problems of discrimination in
that area.

The second concern that I have about Judge Thomas is his role
as a civil rights enforcement official in both the Reagan and Bush
administrations. Judge Thomas has attempted to compartmentalize
his life into what he was before he became a judge and the fact
that he is a judge now. But the truth is he was occupying a position
as a bureaucrat that was set up by Congress because of its view
that people needed special protection. There needed to be an Office
for Civil Rights in the Department of Education. There needed to
be an EEOC to make certain that people who were systematic vic-
tims of discrimination could get some relief.

And I think the way he occupied those two positions—for exam-
ple, in the title IX area in the Department of Education, not seeing
the necessity for extending title IX to discrimination against
women in education, and his treatment of his responsibilities in the
EEOC—did not reflect the type of sensitivity to that special respon-
sibility and role that he had in the Federal Government.

Thank you very much.

[The prepared statement of Mr. Days follows:]
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Mr. Chairman, wy name is Drew S. Days, III. I am a
Professor of Law at Yale Univeréity. I want to thank you and the
other members of the Committee for affording me an opportunity to
appear before you this morning during your consideration of.the
nomination of Judge Clarence Themas to become the next Associate
Justice of the United States Supreme Court. I can assure you
that I respect the solemn responsibility that the Senate must
discharge in its constitutional "advise and consent" role and
that I offer my testimony in that spirit.

I was struck and, I must say moved, by the common theme of
many of your eloquent opening remarks when these hearings got
underway & week ago about your visions of the place of the
Supreme Court in our system of government. You spoke of the
Court's duty "to administer justice,™ of the need for its
members to ba "able guardians of rights,"? of its function as "a
people's court" dealing "with real peopla, their rlgpts, duties,
property, and most importantly their liberty." You expreassed

your concern that it be "the champion of tha less fortunate,™
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standing "against any ill winds that blow as [a]j havan{] of
rafuge" for the "weak or helpless or cutnumberad."’

There have been Supraeme Courts during my lifetime that have
lived up to the visions you painted. But we have lost in the
lagt two years from the Court Justices Brennan and Marshall, two
true guardians of our rights, two justices who understood their
responsibility to be part of a "people's court", part of a haven
of refuge for the weak and helpless and outhumbered. It will be
some time before we are able to assess fully their invaluable
contributions to the Court, our society, and to the lives of all
of us. Of course, their majority opinicns helped define and
reinforce many of the rights we as Americans cherish today. But,
evan in dissent, their voices appealed to our very bast
instincts. And I have no doubt they were often successful,
through the formal and informal workings of the Court, in opening
the ayes of less perceptive and sensitive justices to the
realities of life for the least fortunate among us.

With the departure of Justicee Brennan and Marshall, the
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Court and the Country deserve a- new Associate Justice capable of
serving as a staunch defender of rights secured by the
Constitution and laws of the United States. Political real}tias
being what they are, however, I am net so naive as to expect that
the next member of the Court will have views identical to those
of those two recently-retired justices or be inclined to vote as
they might on every issue. But I do think that the American
people are entitled to have a man or woman appointed to fill the
vacancy left by Justice Marshall who shares the vision of the
Supreme Court's role that several of you expressed at the opening
session and that most of our fellow citizens embrace,

The Administration would likXe to persuade us that Judge
Clarence Thomas is that person. But I, for one, have seem little
in Judge Thomas' government service, writings and speeches, or,
indeed, in his testimony during the past week before this
Committee to convince me that he would be a champion’for those
who turn to the Court for protection or that he has the capacity

or inclination to make it a kinder and gentler institution than



it is today.

To perform those tasks, & justice has to be have a sense of
history. Judge Thomas has urged this committee and the American
People to disregard his writings and speeches as philescophical
ramblings or forays into political theory and to focus on who and
what he is today.® I find that very hard to do, however, since
I have had almost no personal contact with Judge Thomas.
Moreover, I have been unable to glean very much from his opinions
on the Court of Appeals for the District of Columbia Circuit
since they address largely routine administrative and criminal
law issuaes.

What one finds in Judge Thomas' writings, among other
things, is a glaring lack of any historical perspective, He and
other "Black Conservatives” have gained some public sympathy in
recent years by contending that they have been ostracized by
likeral blacks and the "clvil rights astablishment™ Hecause they
had the courage to speak out, to challenge the praevail orthoedoxy.

I, for ona, walcome challenges to orthedoxy, in civil rights
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or elsewhere. But what I have difficulty accepting challenges
from people who demonstrate a woeful ignorance of history. Judge
Thomas' articles and speeches fall into that category. They
certainly have attracted widespread attention in recent yeats
akin to that enjoyed by the perennial "man bites dog" stories.
But when Judge Thomas attacks affirmative action, or school
desegregation or efforts to ensure minorities a meaningful role
_in the peolitical process, it is evident that he lacks a basic
understanding of the civil rights struggle in America.

One would not gather from reading his articles or speeches,
for example, that administrative agencies and courts adopted
affirmative action "goals and timetables™ as a response to what,
in many inastances, wers years of resistance by emplbya:s or
unions to the opening up of employment opportunities to
minorities and women’. My peint is not to argue here the
wisdom of goals and timetables but rather to make the point that
it is dirficult to take seriously proposals for change from a

person like Judge Thomas who treats a highly complex subject
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]
rhatorically and superficially for want of any sense of
historical context.

In several of his articles Judge Thomas offars his own
rewriting of the Supreme Court's 1954 eopinien in Brown v, Béard
of Education ? striking down state-imposed segregatien in public
educations. He then goes on to argue that had the Court
approached the issue of school desegregation his way, the country
might not still be engaged in a debate over how to eradicate the
vestiges of previously dual systems. His recitation and analysis
seem devoid of any sense of the difficult legal campaign waged to
overturn the "separate but equal" doctrine® And it does not
show an awarensss of the degree to which schecl desegregatien
doctrine after Brown was an understandable response to organized,
often massive, resistance to even ninimal changes in all-white,
all-black assignment patterns tor over a quarter century.'” I
make these observatlions not to suggest that further debate over
what we do about segregated education in America in the 19908 ia

unwarranted or that the old approaches may not need to yield to
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new cnes. But I seriously doubt that it can be a constructive
ona on Judge Thomas' terms.

Judge Thomas has also found fault with Congress' and the
Supreme Court's efferts to ensure minority voting rights.' ’yvet
his criticisms sit unembarrassed on the page by any apparent
comprehension of the lives and the limbs that couragecus citizens
offared up to vicious racists so that the promises of the
Fifteenth Amendment might be realized.'? oOne searches tha pages
of his articles for any recognition of how Southern registrars
affectively frustrated the Justice Department voting rights
enforcement litigation program in the early 1369s." They make
no mention of these and other stories of resistance to effective
minority exercise of the franchise that caused the Congress to
pass the Voting Right of 1965 and to extend its operation by
large margins in 1970, 197% and, most recently, in 1982.™
Meaningful conversations have been going on for several years
among informed blacks, Hispanics, and whites akout whether well-

established approaches te voting rights issues are any longer in
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the best interest of raclal minorities or of the soclety at
large." That Judge Thomas was not invited to join can be
explained rather simply: he had nothing te bring to the table.

It might be argued that Judge Thomas really is aware of the
history I have described but simply declded to avoid any
reference to it in his articles for reasons known only to
himself. Even if that is true, I am left, nevartheless, with the
question of why someone like Judge Thomas would address such
important legal and pelitical without giving them the due
considerations they clearly deserved.

II.

Judge Themas has suggested during his testimony over the
past week that the speeches and articles to which I refer were
examplaes of what he did as a member of the Executive Branch, as a
political operative, but do not offer any real insights into what
he is like as a judge.' Strictly speaking, he was tHat.

However, I think that his self-characterization in this respect

is revealing. For it lacks a sense of the spacial role he was
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expected to play in the Executive Branch both as an Aasistant
Sacretary for Civil Rights in the Department of Education and as
Chairman of the Equal Employment Opportunity Commissions E.E.O.C.
As the members of this committee are all well-aware, Congress
created the posts Judge Thomas occupied because it felt that
issues of diascrimination in eduction and employnent deserved the
attention of a senior-level official and that protecting the
interests of those likely to suffer unfair treatment in those
respects should be a full-time rather than part-time endeavor.

Yet Judge Thomas, as Assistant Secretary at the Educatien
Capartment, argued, for example, against extending the protaction
of Title IX, which prohibits sex discrimination by educational
institutions receiving federal funds to cover employment
discrimination against women teachers.!” His position was
rejected by the Assistant Attorney General for Civil Rights and
the Solicitor General in the Department of Justice and,
ultimately, by a unanimous Supremae Court.'

As Chairman of the E.E.0.C., Judge Thomas set his sights on
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abolishing the agency's reliance on statistical evidence of
employmant discrimination, despite the Supreme Court's approval
of such proof, because he questioned what he understecod to be the
basic premise invelved. He believed that this evidentiary
technique relied on the cenviction that workforces should
reflect, in the absence of discrimination, the propertion of
racial minorities and women in the population at large. He

. thought that this was absurd and he was right.

His only problem was that the case law he criticized claimed
ne such thing. It did acknowledge that statistical disparities
between groups reasonably alike in overall qualifications for the
jobs in question would be some evidence of discrimination. But
it also clearly laft employers frea to introduce evidence
supporting a non-discriminatery explanation for such
disparities.®

Given his misunderstanding of this doctrine, howaver, Judge
Thomas falt uncenstrained in praising a book critical of

statistical claims about sex discrimination as "a much needed
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antidote for cliches about women's earnings and professional
status."® He stated elsewhere on this same point:
It could be . . . that blacks and women are generally
unprepared to do certain kinds of work by their own
choice. It could be that blacks choose not to study
chemical engineering and the women choose to have
babies instead of going on to medical school.?

In sum, Judge Thomas was of the view that minority and
female plaintiffs, despite the well-established fact of race and
sex discrimination, should bear the burden of negating every
other explanation for employment disparities in order to prevail.

Moreover, Judge Thomas' fregquent expressions of disagreement
with Supreme Court decisicns in the employment and affirmative
action fields undoubtedly had a destabilizing impact upen the
E.E.0.C.'s enforcement program. He even went so far as te
commend publicly the dissent in an arfirmative action case as
“guldance for lower courts and a possible majority in future

decisions."® 0f course, government employees like Judge
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Thomas do not forsake their First Amendment rights to speak out
on impeortant issues of the day. However, his commentaries on
Suprema Court doctrine, one day expressing E.E.0.C. policy, the
next his own personal views, must hava been dAifficult for the
agency's several thousand ehpleoyees spread across the country to
comprehend readily.

Overall, Judge Thomas' record as a c¢ivil rights enforcer in
the Reagan and Bush administrations seems more the subject of
lengthy explanatjons and apologies, as in the case of the
thousands of lapsed age discrimination claims, rather than the
object of general praise for jobs well dcne. And, for all his
talk? about the need for stronger sanctions in employment
discrinmination cases, there is no evidance that he took
systematic steps to persuade Congress to provide them.* Tha
strong picture that emerges suggests that Judge Thomas had his
oppertunity to guard the rights of people who looked to his
agencies to help them and he did not measure up to the task.

I1I.
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+ Judge Thomas' and the Administration's response to these
disquisting features of his world view and civil rights
enforcement record is that his humble beginnings are an assurance
that he will be quick to rise to the defense of those looking to
the Supreme Court to vindicate their rights. In my esatimation,
Judge Thomas' inmpressive story of his journey from poverty to

prominance is not assurance enough.
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Senator KeENNEDY. Thank you very much.
Professor Edley.

TESTIMONY OF CHRISTOPHER EDLEY, JR.

Mr. EpLEy. Thank you, Mr. Chairman.

In summary, my central point is this: The Constitution forces the
executive and legislative branches to share responsibility for pick-
ing Justices, and thereby share influence over the course of consti-
tutional history.

In taking the measure of the nominee, you should look to the
whole record and recognize that good character and unimpeached
integrity did not prevent Dred Scott or Plessy or Lochner.

In the final analysis, it is not the character of this man that
must be at issue, but the character of his record. Yet the heart of
the administration’s affirmative case is Judge Thomas' personal
story and character, in hopes, perhaps, that this strategy will un-
dergird his credibility and present an image strikingly more attrac-
tive than the piles of speeches and abstractions.

But that voluminous record raises many grave concerns to which
the nominee offers one of three responses:

First, “Although what I said may sound extreme, I was really
trying to make a far less controversial point.” But repeated so
often, this seems to me to lack credibility.

Second, “That was the position I tock as a policy official in the
executive branch; as a judge, I do not make policy.” This argument
is wrong. It misconceives the role of the Supreme Court and the
process of judging.

Third, “I have an open mind on that subject.” When applied to
fundamental matters, however, this is almost disqualifying. A well-
qualified nominee should at least be able to suggest, however tenta-
tively, the framework for his or her analysis. How else can you dis-
cern someone’s constitutional vision, which is the key question
before you?

You have his documents to analyze, and you have his credibility
to assess. But here is what I believe you are left with in two of the
more critical dimensions: Civil rights and separation of powers.

First, in civil rights, the close questioning—particularly by Sena-
tor Specter—did not demonstrate that the nominee’s views fall
within the broad bipartisan consensus. If Judge Thomas joins the
Court—this Court that gutted Griggs in a fit of activism—what
grounds are there for confidence that he will dissent from further
judicial activism of the same sort—judicial activism to reverse
those statutory and constitutional hol(iings he attacked so forceful-
ly for so many years?

The second critical dimension is broader. Judge Thomas on his
record—on his record—is certainly an unlikely congressional pick
for referee or partner in the separation of powers structure.

Why so? Well, the pattern of intemperate remarks—Senator
Metzenbaum replayed some of them yesterday—the repeated clash-
es with oversight committees, the cramped and even distorted read-
ing of title VII and of judicial precedents—Senators Specter and
Kennedy explored these—the pattern, it seems to me, is compel-
ling.
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The fair prediction, I believe, is that Justice Thomas would tilt
strongly toward the executive, defer to narrow agency interpreta-
tions of statutes, lean against generous interpretations of regula-
tory laws, including civil rights measures, and probably be unchari-
table in appraising the rationality of statutes within the frame-
work of due process or section 5.

The Court’s referee role, however, is more critical now than ever.
We seem ever more ambitious as a people about what we want to
accomplish collectively, through one or another level of govern-
ment. And divided government—that is to say, the White House
and Congress led by different political parties—spawns conflicts
which courts must often resolve. These separation of powers ten-
sions are implicit almost everywhere, but statutory interpretation,
with an agency arguably hostile to congressional will, is the most
common setting.

Let me be plain. When you choose to confirm or reject a nomi-
nee, you influence the Supreme Court’s jurisprudential view of
statutory interpretation and the role of the executive. You influ-
ence, perhaps profoundly, the balance of power.

Rust v. Sullivan, the abortion gag-rule case, shows the danger of
a world where, even if Congress has passed the law, executive
agencies can distort it, the Supreme Court can misinterpret it, and
when Congress tries to clarify its own intent, the President can
veto it.

The design of the Framers seeks to balance factions and ensure
that no branch has ideological domination over the others. With
that in mind, Mr. Chairman, the lax and deferential standard for
confirmation proposed by some makes little sense. Can it be now
that the greatest danger to the separation of powers is not the
abuse of executive power or an overreaching judiciary, but the un-
willingness of Congress—in this instance, the Senate—to wield its
power?

If there is a new Thomas standard, it will be by your choice. You
will be choosing evasion over candor, conversion over consistency,
political scripts over constitutional debate. But I believe you will
choose well.

I hope this has been helpful.

[The prepared statement of Mr. Edley follows:]
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Thank you Mr. Chairman.

In summary, my central point is this: The Constitution forces the executive and legislative
branches to share responsihility for picking justices, and thereby share influence over the course of
Constitutional history.

In taking the measure of the nominee, you should look to the whole record, and recognize
that good character and unimpeached integrity did not prevent Dred Scofi, or Plessy, or Lochsner.

In the final analysis, it is not the character of this man that must be at issue, but the charac-
ter of his record. Yet the heart of the Adminisiration’s affirmative case is Judge Thomas’ personal
story and character, in hopes, perhaps, that this strategy will undergird his credibility and present
an image strikingly more attractive than the piles of speeches and abstractions.

But that voluminous written record raises many grave concerns, to which the nominee
offers one of three responses:

- First: "Although what [ said may sound extreme, I was really trying to make a far
less contioversial point.” Repeated so often, this lacks credihility.
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- Second: "That was the position I took as a policy official in the executive branch;
as a judge, 1 do not make policy.” This argument is wrong, misconceiving the role
of the Supreme Court and the process of judging.

- Third: "I have an open mind on that subject." When applied to fundamental mat-
ters, this is almost disqualifving. A well-qualified nominee should at least be able
to suggest, however tentatively, the framework for his or her analysis. How else
can you discern someone’s constitutional vision--the key question before you?

You have his documents to analyze, and you have his credibility to assess. But here is what
1 bebieve you are left with 1 two of the more cnitical dimensions: civil rights and the separation of

powers.

First, in civil rights, the close questioning did not demonstrate that the nominee’s views fall
within the broad bipartisan consensus. If Judge Thomas joins the Court that gutted Griggs in a fit
of activism, what grounds are there for confidence that he will dissent from further judicial
activism of the same sort--judicial activism to reverse those statutory and constitutional holdings
he attacked so forcefully over the years?

The second critival dimension is broader. Judge Thomas, on his record, is certainly an
unhkely Congressional pick for referee or pariner in the separation of powers structure,

Why so? The pattern of intemperate remarks (Senator Meizenbaum replayed some of
themy}, the repeated clashes with oversight committees, the cramped and even distorted reading of
Title VII and of judicial precedents {Senators Specter and Kennedy explored these)--the pattern is
compelling.

The fair predicuion, I believe, 15 that Justice Thomas would tilt strongly toward the execu-
uve, defer 10 narrow agency interpretations of statutes, lean against generous interpretations of
regulatory laws (including civil rights measures), and probably be uncharitable in appraising the
rationality of statutes challenged under the due process clause or under section 53,

The Court’s referee role is more critical than ever. We seem ever more ambitious about
what we want to accomplish collectively, through ore or another level of government. And
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divided government--White House and Congress led by different political parties--spawns con-
flicts, which the courts often must resolve. These scparation of powers tensions are implicit
almost everywhere, but statutory interpretation, with an agency arguably hostile to congressional
will, is the most common setting.

Let me be plain. When you choose to confirm or reject a nominee you influence the
Supreme Court’s jurisprudential view of statutory interpretation and the role of the executive.
You influence, perhaps profoundly, the balance of power.

Y ou must guess whether the man who sat before you has the same philosophy of gov-
ernance as the man who served two presidents, who was insensed about oversight, who praised
Colonel North’s performance, and who attacked the Chief Justice’s opinion in Morrison v. Qlson.

I the philosophy of governance that prevails in these halls differs from that prevailing on
the High Court, then you in the Congress must prepare for a protracied guerrilla war over inter-
pretation of your legislation--a war you are ill-suited to fight.

Rust v, Sullivan, the abortion gag-rule case, shows the danger of a world where, even if Con-
gress has passed the law, executive agencies can distort it, the Supreme Court can misinterpret it,
and when Congress tries to clarify it's own intent, the President can veto it.

We have seen the same thing in civil rights, again and again.

How many more examples will there be, Mr. Chairman? You are not powerless in this.
The opportunity and power to shape our Constitutional history are not the President’s alone.

The design of the Framers seeks to balance factions and ensure that no branch has
ideological domination over the others. With that in mind, the lax and deferential standard for
confirmation proposed by some makes little sense. Can it be that the greatest danger to the
Separation of Powers is not the abuse of executive power, or an overreaching judiciary, but the
unwillingness of the Congress--in this instance the Senate—to wield its power?

And your power includes this confirmation process. It is not for the nominee or the White

House to design. Mr. Chairman, this Committee will decide whether there is to be, as you put it, a
“Thomas standard.” You will choose whether to reward a process that favors evasion over candor,
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conversion over consistency, platitudes over analysis, political seripts over constitutional debate,
and selective memory over substantive command.

I believe you will choose well. T hope this has been helpful.
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Senator KENNEDY. Professor Lawrence.
TESTIMONY OF CHARLES LAWRENCE

Mr. Lawrence. Mr. Chairman, Senators, it is with considerable
anguish that I come before this committee to oppose the confirma-
tion of Judge Clarence Thomas. No one who has himself experi-
enced the headwinds of American racism can easily oppose an indi-
vidual who has traveled the same buffeted road. No one who has
been participant and witness to the courageous struggles that have
opened doors so long closed to us is anxious to say that one of our
own should not pass through those doors. But after a long and
careful consideration of Judge Thomas’ record as a public official,
after listening to his testimony before this committee, I find that I
must oppose him.

When Judge Thomas made his opening statement before this
committee, he invoked the legacy of Justice Thurgood Marshall. He
said, “Justice Marshall, whose seat I have been nominated to fill, is
one of those who had the courage, the intellect * * * to knock
down barriers that seemed so insurmountable.” When I heard that
invocation, I wished with all my heart that this was a man capable
of fulfilling that legacy. I wanted to believe that he knew what it
meant to stand on the shoulders of this great champion of racial
justice, that he was an individual with the acuity of intellect, the
integrity and the strength of character to carry on the monumen-
tal vocation that was Justice Marshall’s. I knew that millions of
black Americans shared this longing with me.

Justice Marshall was our first and only voice on the Nation’s
highest Court. In the judicial conference room, on the pages of the
Supreme Court reports, and in the public discourse, we counted on
him to make our story heard. On a Court increasingly insensitive
to the plight of those denied the full fruits of citizenship, he was
also a voice for women, for gays and lesbians, for the poor, and for
other minorities. This is Justice Marshall's legacy. And those of us
who believe in the Court’s special role as guardian of those without
voice, must do more than hope and trust in Judge Thomas’ invoca-
tion of that legacy.

Judge Thomas has told us of his humble beginnings, of his own
experience with the humiliation of segregation and racial denigra-
tion. He has assured us that he will not forget those beginnings,
those experiences of shame. I am certain that he will not. But we
must ask another question: What has Clarence Thomas done with
this experience?

By what path has he come from those humble beginnings to the
threshold of the Supreme Court? What does the record of his life,
and particularly his record as a public servant, tell us about his
values and character, about whether he can be counted on to be a
voice for those who have not been so fortunate as he?

Thurgood Marshall chose the path of leadership within his own
community, of legal advocacy on behalf of those who were least
powerful, of constant challenge to the institutions and politicians
who exploited race and poverty. His way was to speak truth to
power.

Judge Thomas has come to this crossroad by a very different
route. His choice was to serve thogse who are most powerful in this
society, and he has served them well.
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The President has nominated Judge Thomas to the Supreme
Court precisely because he has proven his willingness to advance
the ideology of his patrons, without dissent. He has demonstrated
his loyalty as an administration footsoldier. He has been an eager
spokesperson for the agenda of the radical right.

One cannot help but wonder what this history of accommodation
has done to Clarence Thomas' character. In always striving to
please those who have been his benefactors, has he lost himself? It
is somehow not surprising in the course of these hearings that we
have heard him disavow so much of what he has said before.

This is a political nomination, let there be no mistake about that.
The Framers anticipated this inevitability and gave to the Senate
the job of checking the President’s power to make a Supreme Court
in his own image. This President is determined to do just that, to
push the Court even more solidly to the ideological right than it
already is. When this is so, it is the especially important role of the
Senate not to shirk its responsibilities in this process. It is your
duty to insure that there remains on the Court some meaningful
diversity of judicial philosophy and political orientation, that there
remains some voice for those who too often go unheard.

It is your duty to reject this nomination and reject each nomina-
tion that follows, until you are assured that this new Justice will
stand against the current Court’s assault on Roe v. Wade, Brown v.
Board of Education, and Griggs v. Duke Power. It is not enough to
guess, to hope, or even to pray, as I have, that, if confirmed, Judge
Thomas will grow and change. It is your responsibility to insure
the American public that the legacy of Justice Marshall will live
on.
Thank you, Senator.
[Prepared statement follows:]
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Mr Chairman, Senators:

It is with a considerable anguish that I come before this committee to oppose the
confirmation of Judge Clareace Thomas. No one who has himself experienced the
headwinds of American Racism can easily oppose an individual who has traveled the
same buffeted road. No one who has been participant and witness to the courageous
struggles that have opened doors so long closed to us is anxious to say that one of our
own should not pass through one of those doors. But afier a long and careful
consideration of Judge Thomas’s record as a public official, after listening to his

testimony before this committee, 1 find that I must oppose him.

When Judge Thomas made his opening statement before this committee, he invoked the
legacy of Justice Thurgood Marshall. He said, "Justice Marshall, whose seat I have been
nominated to fill, is one of those who had the courage and the intellect... to knock down
barriers that seemed so insurmountable." When I heard that invocation, I wished with
all my heart that this was a man capable of fulfilling that legacy. I wanted to believe
that he knew what it meant to stand on the shoulders of this great champion of racial
justice, that he was an individual with the acuity of inteliect, the integrity and the
strength of character to carry on the monuzmental vocation that was Justice Marshall’s. 1

know that millions of Black Americans shared this longing.
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Justice Marshall was our first and only voice on the nation’s highest court. In the
judicial conference room, on the pages of the Supreme Court Reports and in the public
discourse, we counted on him to make our story heard. On a Court increasingly
insensitive to the plight of those denied the full fruits of citizenship, he was also a voice
for women, for gays and lesbians, for the poor and for other minorities. This is Justice
Marshall’s legacy. And those of us who believe in the Court’s special role as guardian of
those without political voice, must do more than hope and trust in Judge Thomas’s

invocation of that legacy.

Judge Thomas has told us of his humble beginnings, of his own experience with the
humiliation of segregation and racial denigration. He has assured us that he will not
forget those beginnings, those experiences of shame. I am certain that he will not. But
we must ask another question: What has Clarence Thomas done with this experience?
By what path has he come from those humble beginnings to the threshold of the
Supreme Court? What does the record of his life, and particularly his record as a public
servant, tell us about his values and character, about whether he can be counted on to be

a voice for those who have not been so fortunate as he.

Thurgood Marshall chose the path of leadership within his own community, of legal
advocacy on behalf of those who were least powerful, of constant challenge to the
institutions and politicians who exploited race and poverty. His way was to speak truth
to power. Judge Thomas has come to this crossroad by a very different route. His
choice was to serve those who are most powerful in this society and he has served them
well. The President has nominated Judge Thomas to the Supreme Court precisely
because be has proven his willingness to advance the ideology of his patrons without
dissent. He has demonstrated his loyalty as an administration footsoldier. He has been
an eager spokesperson for the agenda of the radical right. One cannot help but wonder
what this history of accommodation has done to Clarence Thomas’s character. In always
striving to please those who have been his benefactors, has he lost himself? It is
somehow not surprising that we have heard bim, in the course of these hearings, disavow

so much of what he has said before.



30

This is a political nomination. Let there be no mistake about that. The framers
anticipated this inevitability and gave to the Senate the job of checking the president’s
power 10 make a Supreme Court in his own image. This president is determined to do
just that; to push the Court even more solidly to the ideological right than it already is.
When this is so, it is especially important that the Senate not shirk its responsibility in
the process. It is your duty to insure that there remains on the Court some meaningful
diversity of judicial philosophy and political orientation, that there remains some voice

for those whose voices too often go unheard.

It is your duty to reject this nomination and reject each nominee that follows until you
are assured that this new Justice will stand against the current Court’s assault on Roe v,
Wade, Brown v. Board of Education, and Griggs v, Duke Power. It is not enough to
guess, to hope, or even to pray, as I have, that if confirmed, Judge Thomas will grow and
change. It is your responsibility to insure the American Pecple that the legacy of Justice

Marshall will live on.
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Senator KENNEDY. Thank you very much.

We will follow a 10-minute rule for the questions. Some people
argue that, despite Judge Thomas’ record of hostility on civil
rights, we should trust that if he is confirmed to the Supreme
Court, he will be sensitive on civil rights. Given both his past
record, statements, position, actions, and statements before the
committee, what kind of weight should we give that kind of advice
or guidance, Professor Days?

Mr. Davs. The concerns that I expressed, Senator Kennedy, the
administration and Judge Thomas have suggested that his humble
beginnings will cause him to rise to the defense of those who are
most in need of protection, but it seems to me that, given his world
view and the examples that I just described, his impressive story of
his journey from poverty to prominence is not assurance enough.

What strikes me about his discussion of the world is that there
seem to be two periods in his life, his early experiences in Savan-
nah and today, and there seems to be very little recognition of
what had gone on between that. And when he talks about discrimi-
nation, he talks about his own experience. He rarely talks about
the little people out in the street who are struggling to get jobs,
trying to get their children into decent schools, trying to get an ef-
fective way to participate in the pollical process.

So, I do not think the record causes us any assurance that, when
he gets into the Supreme Court, if he gets into the Supreme Court,
he will do what is required of him.

One of the things that I think is important about the role, as
Professor Lawrence indicated, about Justice Marshall and Justice
Brennan, was that they represented those who are at the margins
of the society not only in their opinions and not only in their dis-
sents, but I am confident that in conferences, in the formal and in-
formal discussions within the Court, they helped educate some of
their colleagues to what was going on on the streets, what was hap-
pening down below the level that they perhaps had ever experi-
enced in their own lives, and I do not have any confidence, given
what I have read of Judge Thomas’ writings and what I have heard
him say in these hearings, that he can play that role or is willing
to play that role.

1 am sure that the other Justices will know ahbout his life in Pin
Point, GA, but whether they know about the lives of those kids in
Savannah who were struggling to get a decent education is as big
question.

Senator KENNEDY. Mr. Edley, Mr. Lawrence.

Mr. EpLEy. The only thing I would add, Senator, is that it seems
to me it is just simply too romantic. I would like to believe in the
possibility of redemption, but I would like some evidence. It seems
to me it is too much to play Russian roulette with our rights or
with the role of the Congress, the critical issues that I think are at
stake here.

The background determinism that is suggested by the fact that
he came from Pin Point and, therefore, will act in a special way on
the Court seems to be counter-factual. That is not what the record
demonstrates. What the record demonstrates is that, despite the di-
versity suggested by his experience, what has he made of that expe-
rience? And what he has made of that experience, it seems to me,
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is harshly judgmental, and that is not the kind of representation
certainly that I believe the Supreme Court needs.

Mr. LAwgreNcCE. I would only add, Senator Kennedy, that, to my
mind, we must hold him responsible for the choices that he makes
in his adult life, as I indicated, what he has done with this experi-
ence, and it seems to me quite clear from his record that those
choices have been choices that would not lead us to believe that he
would be sensitive to these very things that might have been so im-
portant an influence on him.

I think the other thing that I would be concerned about is that
he has been so unforthcoming in these hearings, in his discussion
of the particulars of his judicial philosophy and what that philoso-
phy might be, that if tl'lnis committee has any uncertainty as to
whether his record or his beginnings really influence his life, in
order to assure us of his direction, that we must require that he be
considerably more forthcoming on the particulars of his judicial
philosophy than he has been willing to be.

Senator KENNEDY. Let me ask also the panel, as we obviously
have got limited time, about what our country would have looked
like, if Judge Thomas' view had been the prevailing view in the Su-
preme Court, say, for the last 20 years.

Perhaps, Mr. Days, because, unfortunately, I know that light is
going to go on, if you can also perhaps in your response try and
help me to understand the distinction which Judge Thomas placed
upon diversity for women, the Santa Clara case, diversity for
women in the workplace, versus diversity at the university, which
you are currently associated with at Yale, what that distinction is
that he mentioned and how important, serious is it.

Finally, on the voting rights cases, you are familiar with his gen-
eral criticisms of voting rights cases, this has been an area of par-
ticular interest, I know, to you and to the panel. I have difficulty in
understanding the nature of the criticism, given both the Supreme
Court holdings and the legislative action.

I think I have probably given you an awful on that, but, first of
all, what the country would have looked like, if his view had been
the prevailing view, generally, and then specifically, if you would
address those two subquestions.

Mr. Davs. Senator Kennedy, it gets back to my initial point.
Over the last 20 years, the Supreme Court has demonstrated its
greatness, it seems to me, when it understood the realities outside
of the marble walls of the Supreme Court, when it understood that
rzal people were going to be affected by its decisions and did not let
labels, as such, blind them to the fact that there needed to be prag-
matic and effective remedies to discrimination and exclusion.

I think that if Judge Thomas’ approach had been the prevailing
one during this period, we would have been left with slogans and
with very superficial catch lines and buzz words to describe very
complex situations.

For example, in school desegregation, the Supreme Court was not
responding to an abstraction, when it voted in Green v. New Kent
County, to require school boards to do more than just sit on their
hands, when they had been involved in years, decades of intention-
al segregation. That was as pragmatic response, it was responsive
to the realities.
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Now, with respect to Judge Thomas’ distinctions, 1 have to
admit, Senator, that I have tried very hard to understand those dis-
tinctions and they continue to elude me, as well.

Yale Law School has had an affirmative action program for a
number of years, and the idea is, given the fact that in this country
there has been a systematic exclusion of minorities and women
from legal education and other types of higher education, it was
necessary for institutions to reach out and find qualified individ-
uals and bring them in, because doing it by the numbers, putting
them through a computer would not produce that result.

I think the situation is the same, when we talk about Santa
Clara County and the Johnson case. Over 250 men were employed
in that agency, and no woman had ever had a supervisor job. For
us to think only in terms of the individual and not see that institu-
tional context, it seems to me is to miss the reality that the law
ought to respond to.

I think that Justice O’Connor was correct, when she talked about
Justice Scalia’s appearing to write on a clean slate in dealing with
these issues. I think that is Judge Thomas' inclination, to write on
clean slates, with no history, with no background, with no reality
to guide his responses.

Now, with respect to the Voting Rights Act, he apparently agrees
with all of the decisions that have been mentioned to him in these
hearings, although he made a categorical statement of opposition
to what was happening in the voting rights area.

He did say he was opposed to the effects test. I do not know ex-
actly what he means by that, but you know, Senator Kennedy, that
the Congress struggled with that issue and arrived at the position
that, given the continuation of very deeply imbedded evidence of
discrimination and vestiges of discrimination, it was necessary to
provide some trigger to identify where minorities probably would
continue to be excluded from the political process, and that was
necessary in 1982, and I would expect that the Congress will look
again to determine whether new responses are necessary to re-
spond to new probiems. I do not see Judge Thomas doing that.

Mr. LAwReENCE. I would add to this, Senator Kennedy, in re-
sponse to the first part of your question, what would this look like,
I recall being here in Washington for the argument of the Bakke
case, that Professor Cox began his oral argument by pointing out
that if the Supreme Court were to decide that voluntary affirma-
tive action were improper on behalf of universities, that we would
return to a time when our campuses were lily white, and I think
that one of the changes might have been that Clarence Thomas
would not have been at the Yale Law School, were his policies im-
plemented by the Supreme Court at an earlier time.

The other thing that I want to point out that troubles me about
the distinction between the education cases and the employment
cases is that those of us who have litigated employment cases on
the front line know that these cases, that even the voluntary pro-
grams are in response to deeply imbedded discriminatory practices
and attitudes, that are not attitudes that people state purposely,
Eug;' are, nonetheless, deeply imbedded in the attitudes in the insti-

utions.
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It seems to me that, if anything, as important as it is to integrate
our educational institutions, that it is the working people, that it is
the kind of people that Senator Specter and Senator Heflin and
other people have questioned how—what is it about this young
man who drops out of school or the young woman who drops out of
school in the 10th grade, that is the person who needs to be inte-
grated into our workforce.

To my mind, if anything, it is more important to apply these
principles in the employment cases, at the entry level of employ-
ment and promotion and employment, than it is, even as important
as it is in education.

Mr. EpLEY. May | make two very brief points, Mr. Chairman?
The two points are this: In these areas that we have just been tall-
ing about, I believe that Judge Thomas stands quite some distance
from the mainstream on civil rights. And the second point is that I
believe he stands quite some distance specifically from Congress
and a willingness to embrace congressional intent.

For example, I combed the transcripts as best I could, particular-
ly the colloquies with Senator Specter, and I could not find any re-
assurance on the question on his interpretation of title VII. As far
as I can tell, he believes that title VII requires race neutrality. He
believed that that ought to be the law, while recognizing that the
courts have held otherwise.

But there is nothing to suggest from the transcripts that I have
been able to find that he doesn’t still believe that title VII ought to
be interpreted so as to require race neutrality, certainly in the vol-
untary context and perhaps at least in substantial areas of the re-
medial context.

He has the same attitude, as far as I can tell, with respect to the
14th amendment. A constitutional ruling from a Justice Thomas
could not be reversed, no matter how many times you passed a
civil rights restoration act.

So it seems to me that in terms of his distance from the main-
stream and his continuing and repeated resistance to the most rea-
sonable interpretation of congressional will, Judge Thomas simply
doesn’t deserve confirmation.

Senator KENNEDY. Senator Thurmond.

Senator THURMoND. Mr. Chairman, I understood from Senator
Biden we were going to limit the witnesses to 5 minutes. Now, I
don’t want to complain, but these witnesses have all gone over 5
minutes. And I understood further from Senator Biden you are
going to cut the committee members from 10 to 5 minutes. Is that
your understanding?

Senator KENNEDY. The witnesses for 5 minutes and the question-
ing for 10.

Senator THURMOND. Senator Biden didn't change the 10 to 5?

Senator KENNEDY. That is my understanding, and 1 want to say
that they have been responsive to questions. No one is interested in
delaying this hearing. And if there is some, then I will be glad to
take another round.

Senator TuurMoOND. Well, I understand we have about 85 wit-
nesses to hear. Now, is it going to be the intent just to carry this
hearing on and on, or bring it to a conclusion?
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Senator KENNEDY. Well, I think Senator Biden has responded to
that. He indicated he—we went late into the evening last evening,
as you remember, Senator. Do you remember how late we went?
We went late into the evening. And I am sure that the committee
will go and have a full day.

I want to thank these witnesses for very responsive answers, and
we have every intention of moving the hearing along.

Do you have any questions?

Senator THurRMOND. Well, I just want to say, if you are going to
say 5 minutes, make it 5 minutes. If you are going to make it 7
minutes, make it 7 minutes. You went over and they went over,
too.

I thank you for your presence. I have no questions.

Senator KENNEDY. Senator Simon.

Senator SiMoON. Yes. I want to thank the witnesses for their testi-
mony.

One of my Senate colleagues said it is not clear where Judge
Thomas will go, but up to this point, he has had to basically follow
the Reagan administration line; now he is going to be a free
person; I think because of his background he will be doing the
right thing.

How would you respond to my colleague?

Mr. EpLEy. The problem that I have with the question, Senator,
is that it contains an assumption with respect to the burden of
proof and the burden of persuasion—the burden of production and
the burden of persuasion here.

It seems to me the administration and the nominee have the re-
sponsibility of persuading you that the nominee ought to be con-
firmed. Tt is not, it seems to me, for you to guess as to whether or
not the nominee has an acceptably mainstream constitutional
vision. It is the purpose of the confirmation process, it seems to me,
to detect what that constitutional vision is.

Now, background and character are not a substitute for constitu-
tional vision. As I said in my remarks, the character, integrity did
not prevent Dred Scott or Plessy or Lochner.

In the discussion yesterday, for example, that Senator Specter
began over various national security matters—war powers, Korea,
and so forth—I was looking for the constitutional vision. Not that
the question can be simply answered, but some sense of what are
the principles that will inform a Justice Thomas as he struggles
with the imponderable issues that are put before a Supreme Court.

I saw no indication that he has a framework for approaching
constitutional issues. [ saw artful ways of largely evading the ques-
tion. Eventually, after a belabored discussion, he reached out for
the political question doctrine, but I don't understand why the po-
litical question doctrine ought to apply or how it would be evaluat-
gtli. ’Il‘gere i3 simply nothing there, and character cannot fill in the

anks.

Mr. Days. Let me add, Senator Simon, that in my earlier com-
ments I pointed to his role as a civil rights enforcement officer in
the Government. He was not just any bureaucrat. And I think that
it is some indication of his values and the standards and his world
view that he took such a harsh position in opposition to existing
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law, as I indicated, solutions that the courts and administrative
agencies had developed in response to real problems.

Now, there are debatable points in the voting rights area, in the
school desegregation areas, and in the employment area. But I join
Professor Edley in thinking that there is nothing that has come out
of his writings and in his statements that suggests the framework
that he would use for going about deciding some of these issues.
There tends to be a very superficial and sloganistic approach that
he demonstrates to these very complex and profound issues. And
given this background, I have no reason to think, in light of that
world view, that if he were to get on to the Court that that process
would not continue. It has very little to do with the fact that he
was one of the President’s men. It has to do with how he views the
world and what values and what mode of analysis he uses. And I
think that mode of analysis is terribly flawed.

Mr. LAwRrENCE. I would add, Senator Simon, that I think another
thing to look at, when one says, well, after all, he was a member of
the administration, he had to take the administration line, that I
lock to more than that. Certainly in his responsibilities as a
member of the administration there are certain areas in which one
might do this.

On the other hand, most of his writings, most of his speeches
were outside of the context of his role as a member of that adminis-
tration.

If we look at other individuals who have served in these roles, if
we look, for instance, at William Coleman, who was a member of
the Cabinet, and look at the difference between his life outside of
his position as a Cabinet member, the positions that he took, they
are vastly different in terms of his concern for the very kinds of
issues that would touch those people at the beginning of Judge
Thomas’ life than Judge Thomas’ activities have been. And I am
concerned about those persons and those groups and those ideas
that he chose to foster, even outside of the scope of his responsibil-
ities in the administration.

Senator SiMoN. Since we have three academicians here, let me
pose a question because this really is part of a bigger package in
terms of the administration. Several of us on this committee serve
on another committee dealing with the whole education field, and
the chairman of that committee is here.

We have seen in recent months the administration using the
civil rights laws to question the legality of minority scholarships.
We have the Department of Education using their legal authority
in accrediting agencies—which we gave to them so that some of
these fly-by-night schools could be eliminated from getting any Fed-
eral assistance—all of a sudden saying to one of the major accredit-
ing agencies in this Nation, “For you to require diversity on college
campuses is beyond your prerogative.” In both cases, I don’t think
anyone in Congress ever dreamed of anything like this.

My question to you is: Do you believe that your universities le-
gitimately should ﬁe asking for diversity and pushing for it? And,
No. 2, is there a legitimate reason for accrediting agencies to be
pushing for diversity on campuses?

Mr. Lawrence. I think, Senator, that the answer to both of those
questions for me is yes. It is important to remember—and I think
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too many people have forgotten—that we are not so far away from
Brown v. Board of Education, that we have not reached a place
where these institutions are meaningfully integrated, certainly not
at the levels of faculty and administration and not even at the
levels of our students. As I have pointed out, without this push, as
you indicated, to make our campuses more reflective of the larger
society, those campuses would once again be lily white to a large
extent.

And I think that it is both important as a moral consideration,
as a policy consideration, for universities to continue to advance
programs that ensure the diversity of those student bodies and
their faculties, and that it is extremely important for the Con-
gress—and the administration should support the Congress in that
effort—to take whatever steps are necessary to support that effort
by funding and by the use of the sanction of denying funds to these
universities who do not make those kinds of efforts in the correct
way.

Mr. Davs. I agree with Professor Lawrence. I would just add that
it is important, in my estimation, for efforts in the diversity area
and in the minority scholarship area to be thoughtful and tailered
to various situations. Of course, Congress has to legislate for the
entire Nation, but it seems to me that institutions that are trying
to reach out to minorities and women and bring them in and make
certain that minority children get real opportunity, should be sen-
sitive to the realities of their communities, the needs of their insti-
tutions and so forth.

In other words, 1 am not in favor of boilerplate responses by in-
stitutions to some of these problems, but 1 think again we have to
recognize that these responses—minerity scholarships and the push
for diversity—those responses are against a backdrop of years and
vears of exclusion. And as I indicated earlier, if we are going to
change the situation, there has to be this extra effort. There has to
be a reaching out. It can’t be done, as some people have suggested,
by looking at poverty, for example, because in raw numbers there
are more poor nonmingrities than minorities. So that is not the
answer to the problem of how do we change the traditional exclu-
sive and exclusionary nature of many of our institutions.

Senator SiMoN. Professor Edley.

Mr. Eprey. I would just underscore that the impulse to press for
diversity in these institutions and through these various mecha-
nisms is a very good one, is a very noble one. And the impulse can
be implemented well or not so well. So I hope the committee under-
stands that for all three of us, as we speak in favor of these diversi-
ty measures, that is not to say that all ways of going about the
search for diversity would make sense.

I would not be for rigid quotas in the education context any more
than [ am for them in the context of Supreme Court nominees.

Senator SiMON. And no one is suggesting that.

Thank you, Mr. Chairman.

Senator KENNEDY. Senator Specter.

Senator SercTER. Thank you, Mr. Chairman.

Professor Lawrence, beginning with you, you have identified
Judge Thomas’ nomination as political, which I think is true, but I
think it is not surprising that the President would seek an African-



38

American who is conservative and an African-American who is
black. One of the difficulties is that there ought to be more people
with the kind of credentials which you men and Judge Thomas
have as part of the Government, part of the pool for selection for
the Supreme Court, and I say this in a context that struck me right
after 1 graduated from law school and joined a big law firm in
Philadelphia. I saw the commitment of all the brains and talent to
the profession, where there was money and there was prestige and
there was an unwillingness to be a committee man or to be an as-
sistant district attorney and to work up in the political ranks.

So, this is not a bad place to say that Government needs the kind
of talent which Judge Thomas and you men bring, but into the po-
litical arena, because that is where appointments are made.

Professor Lawrence, now for the question after the comment:
You criticized Judge Thomas for being on the radical right, and he
opposes class preferences, because—and this appears in a Yale
Review—he says they are bad for the beneficiaries, class prefer-
ences, because it tells them that they are in need of handouts, it
tells them they are disabled and it is an affront to their dignity,
and it is bad for individuals displaced, because they are displaced
by a preference which is not based on merit and it increases racial
divisiveness and is bad for the country.

Now, aside from whether you agree with that—and I think those
are pretty strong arguments—can you say, Professor Lawrence,
that they do not have at least sufficient merit for a reasonable man
like Judge Thomas to hold them?

Mr. LawgreNce. I think that the arguments that you have made
in your quote, that you noted that Judge Thomas has made, are
reasonable arguments, that they have merit. I think that if you
were to give me time, I would have responses to each of those argu-
ments which alsc have a great deal of merit, which I might think
have more merit, but I think that those are not the kinds of things
I was referring to when I said that Judge Thomas, among this
group of African-Americans who have come to the Government,
even African-Americans who are Republicans, that I think Judge
Thomas in many of his other statements has been considerably fur-
ther from the mainstream than many of these other individuals.

I think that the particular quote that you give to me is a quote
which reasonable persons have indicated and believe in. I would
differ with their interpretation of where to put the weight on those
things about where the divisiveness really comes from, whether it
comes from the programs themselves or the way those programs
are used by certain people to divide people, about whether one nec-
essarily feels that one is inferior because one is given support that
other people are not given. Certainly, I do not find the officers of
the savings and loans feeling inferior, because Congress has sup-
ported their activities.

I think I could respond to those, but the activities I was referring
to were the activities and the ideas with respect to natural law,
were the condemnation of mainstream Supreme Court opinions,
such as Griggs and Swan, were the support of dissenting opinions
by Justice Scalia. I think these are indications of an adherence to a
judicial philosophy, to a political philosophy that is considerably to
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the right of even African-Americans, other African-Americans who
have done their yeoman'’s work within the Republican Party.

Senator SpeEcTER. Well, I am going to take that as a qualified yes.
A reasonable man could hold the views which he articulated, and I
am not saying that there are not arguments on the other side.

It has been a regret of mine in these hearings that so much time
has been spent on repeating the same questions and talking about
natural law, which was a fraction, a tiny part of what he had to
say, really only on the Declaration of Independence as an answer
to slavery, and a little bit on economics. The area where he had so
much to contribute was on affirmative action, and we touched on it
almost not at all.

But I have cited his statements and I think that they are very
reasonable, and I think it is very healthy to put these forward in
our society. Speaking for myself, and I am not making a commit-
ment here, I do not put them in the radical right.

Professor Edley, let me take up a question with you, and then I
have one question for Professor Days. You say, Professor Edley,
that he does not have a background and character with a sufficient
constitutional vision, and you say that it is not the character of the
man, but it is the character of the record.

I would respectfully—I will not say 1 disagree, let us just discuss
it for a minute.

Mr. EpLEY. You don't have to ask me a question, Senator, if you
do not——

Senator SpecTER. I know I don’t have to. I have a right to remain
silent, and so forth, but I have a very serious question to ask. I
hope all of my questions are serious.

We have had a nominee who has come forward here who per-
haps, as a hypothesis, has campaigned for the Supreme Court. Pro-
fessor Kurland came forward in one of our confirmation hearings, [
forget which one it was, and said that the nominee had gone from
podium to podium campaigning for the Supreme Court, and I asked
him if there was anything wrong with that. Some of the people on
this side of the table do that all the time.

You have a man who put in his writings, Judge Thomas has, in
order to be within the Republican Party, a litmus test was to be
against affirmative action and against welfare, a lot of questions
we did not have a chance to ask him. I would suggest to you that
his character is shown more by his roots than by these writings,
and even in these writings, in 1983 he favored flexible goals and
timetables, and in 1988 he opposed them.

Why not rely upon the character, which I think came through
very positively for Clarence Thomas here? I do not think his writ-
ings did, his writings were inconsistent with what he said, problem-
some, but his character was undeniably strong and laudable. Why
not rely on the character, which had been with Judge Thomas a lot
longer than those writings?

Mr. EpLey. At the risk of repeating myself, and I hope this will
be responsive, character is not irrelevant, by any means. What I
am urging, however, is that character, the determination that the
nominee has good character, high integrity, is not a substitute for
discerning the nominee’s constitutional vision.
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I am gquite confident that your predecessors in the Senate, when
they confirmed Justices in the past, believed them, by and large, to
be men and woman of high character, and yet we have had some
very serious constitutional missteps in this country, and character
did not prevent Plessy v. Ferguson.

So, while not excluding the importance of character and, indeed,
the importance of diversity, it seems to me your fundamental task,
respectfully, is to discern that constitutional vision, and it seems to
me we look and we look and it is simply not to be found.

I disagree somewhat with your assertion, Senator, that his views

with respect to affirmative action in racial issues, preferences and
so forth, are reasonable. This reminds me very much of Professor
Michelman’s distinction last night between dogmatic and pragmat-
ic.
In most of his writings and speeches, Judge Thomas only talks
about the costs, and I agree with Professor and Lawrence and with
you, that the costs identified by Judge Thomas are serious ones,
but a pragmatic approach would also look at the benefits and
would undertake willingly the difficult task of balance in particu-
lar circumstances how the costs and benefits compare.

A dogmatist, which Judge Thomas has shown himself to be in
this area, would only focus on one side of the equation and would
use that dogmatism, it seems to me, to interpret statutes and,
indeed, interpret the Constitution in a way that is outside the
mainstream. Character, acknowledging that he has a great charac-
ter, it seems to me does not undo that difficulty for me.

Senator SpecTER. Thank you, Professor.

Mr. Chairman, I have a question for Professor Days, but I will
wait for when my turn comes around, because the red light is on.

Senator KENNEDY. Senator Heflin.

Senator HEFLIN. I do not have any questions.

Senator KENNEDY. [ just have one, but we will come back to Sen-
ator Hatch.

Senator Hatcn. Do you want to ask yours first?

Senator KENNEDY. I recognize Senator Hatch.

Senator HatcH. Well, I would like to welcome you all here again.
Mr. Days, it is nice to see you again.

Mr. Days. It is good to see you.

Senator HatcH. I appreciated it when you served here and I have
great respect for you, as you know, and for each of you.

I would like to ask the witnesses about affirmative action and
the differences on this issue between Judge Thomas and others
who might be called the traditional civil rights leadership.

Now, my purpose, in this limited timeframe in which we have so
many more witnesses to follow, is not to argue the merits of the
difference, but to try to identify the difference clearly. Now, would
you all agree with me that Judge Thomas has supported that form
of affirmative action aimed at increasing the numbers of minorities
and women recruited into an employer’s applicant pool, steps like
advertising in the media that primarily reach minorities and
women, recruiting at schools and colleges with primarily minority
and women enrollment, and other similar steps? Would any of you
disagree that he has at least done that?
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Mr. Davs. I followed his testimony and I know something about
his practices, and certainly he has said here that he is in favor of
those techniques, and T do not doubt that response.

Senator HatcH. In the EEQC, under his jurisdiction, they have
been forcing business that have not been doing right to use those
techniques.

Mr. Days. That is correct.

Senator HarcH. Do you disagree with that, Professor Edley?

Mr. EpLey. No, I do not disagree, I just do not understand his
position. I do not understand how he distinguishes his support for
that form of affirmative action from his opposition to stronger
forms of affirmative action.

Senator HarcH. You mean quotas——

Mr. EpLEY. I do not understand it, but I agree with your state-
ment.

Senator HatcH. You means quotas and preferences?

Mr. EpLEy. No, I mean—no, I don’t mean quotas and preferences.
I mean more affirmative steps, I mean goals, flexible goals.

Senator Harcu. When I discussed it with him last week, he cov-
ered everything except quotas and preferences.

Let me go to you, Professor Lawrence. Do you agree that he basi-
cally has been for those type of approaches?

Mr. LAWRENCE. Yes, as far as I am able to determine from his
testimony and earlier writings, that the limited approaches he——

Senator HarcH. I presume, from your testimony here today, you
have examined his service at the EEOC?

Mr. LAWRENCE. Yes, I did.

Senator HarcH. And certainly, if it stands for anything, it stands
for that, plus many, many other things. But under this form of af-
firmative action, once these steps are taken to widen the applicant
pool, and then the actual decision to hire or promote is to be made
without regard to race or gender on a nondiscriminatory basis, that
has been his position.

I might add that another form of affirmative action goes beyond
this. and tell me, if you will, if this is a fair summary: This form of
affirmative action takes race and gender into account in the actual
selections for training, hiring and promotion. Here the persons pre-
ferred for these selections would not have obtained them, but for
their race or gender.

Now, this kind of affirmative action is sometimes justified as a
voluntary effort to reach some level of racial and gender parity in
a job, including, but not limited to jobs where there are few or no
minorities or women. Now, here in these cases there is no finding
of discrimination against the employer.

The other justification for this form of affirmative action is as a
remedy, after a finding that the employer engaged in egregious,
persistent, intentional discrimination. Now, the persons who lose
out may have greater seniority, as in the Weber case, or are regard-
ed as better qualified, even if only slightly so.

Now, Judge Thomas, it is clear from his testimony here and his
speeches and efforts in the past, he has criticized this form of af-
firmative action, and I take it that many in the traditional civil
rights leadership favor that type of affirmative action.
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Now, is this difference the heart of the affirmative action dis-
agreement with Judge Thomas by the traditional civil rights lead-
ership in the country?

Would you say that, Drew?

Mr. Days. Senator Hatch, it is a pleasure to see you again.

Senator HatcH. Nice to see you.

Mr. Days. You asked a very complex gquestion. I will try to re-
spond as briefly as [ can.

There are, if we want to do it roughly, two types of affirmative
action. One is voluntary affirmative action and the other is remedi-
al affirmative action.

Senator HATCcH. And he seems to be totally for the voluntary
type, except for this preference.

Mr. Davs. Well, I don’t want to speak for Professor Edley, but I
think as a legal and constitutional matter, if for recruitment pur-
poses one uses race or sex as a criterion, it really is, as a theoreti-
cal matter, just like a quota. Because you are using race to extend
benefits to one group that you wouldn’t extend to another.

Senator HATCH. So that you are leaving the decision as to hiring
the person best qualified for the job to the individual employer, the
promotion and other type decisions?

Mr. Days. I understand those practical considerations, but I just
wanted to point out that at every point in the spectrum of affirma-
tive action, from the softest recruitment affirmative action to what
we call quotas—and I don’t use that term pejoratively. I think in
some instances, as the Supreme Court has said, quotas are the only
way to go, and I am talking about the hiring of qualified people.

Senator HarcH. If I can interrupt you for just one second——

Senator KENNEDY. Can he finish?

Senator HatcH. He can finish. We are having a dialog.

Senator KENNEDY. Yes, but let me—I would like to hear it. That
wlells ? very interesting question. I would like Mr. Days’ response to
all of it.

Senator HatcH. Well, I would, too. I just wondered if at that par-
ticular point—do you mind if I interrupt you?

Mr. Days. No. That is quite all right.

Senator KENNEDY. Well, I mind if he interrupts, but that doesn’t
seem to make much difference here.

Senator HarcH. I don’t care if you mind. [Laughter.] It makes no
difference if you mind, as far as I am concerned.

The point I am making is, yes, that may be true, but there ic a
difference. In the other kind, the kind that we are talking about, it
extends it to where there may be innocent persons who are dis-
criminated against in what is called reverse discrimination.

Mr. Days. Right.

Senator HatcH. Where in the other situation, that isn’t necessar-
ily so. But go ahead.

Mr. Days. Well, I won’t debate that point with you, Senator. I
could, but I—I think that in the voluntary area, we face a situation
where the Congress has effectively said for a number of years that
we would like to encourage voluntary solutions to problems of dis-
crimination in this society. So we don’t want to incapacitate em-
ployers from reaching out and in some instances, given the nature
of their situation—for example, if an employer looks at his or her
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work force and sees that there are no blacks and there are no
women in a community where there appear to be quite qualified
pools of blacks and women, then I think Congress has indicated
and the Supreme Court has indicated that that employer should
reach out.

Now, the employer may use race or sex as part of the process,
but I think that is consistent with title VIL. If Judge Thomas dis-
agrees with that—and I believe he does under those circum-
stances——

Senator HarcH. He does.

Mr. Davs [continuing]. I think he is wrong and he is uninformed
about the reality out there that Congress certainly understood
when it enacted title VIIL

Now, getting to the question of hiring and training and promo-
tion, it seems to me that in remedying—and this gets back to some-
thing that Professor Edley said. In remedying discrimination, there
may be instances where so-called innocent people will be harmed.
But that is not something unusual in our society. We have, for ex-
ample, veteran’s preferences, and no one says when the veteran
comes back, Look, you can’t get your job back because someone
who didn’t go to fight has it now. We say, Sorry, you have that job,
you who stayed around, you did a good job, but we have a higher
societal value that we want to achieve, that we want to reach. And
it seems to me that remedying discrimination in employment and
in our society generally is something that has to have a higher
value in this society than just ordinary considerations.

In fact, it seems to me that Judge Thomas at the EEQOC really
recognized this problem and responded to it, but has not admitted
in his writings and has not admitted to this committee that he has
done s0. When he switched from so-called class action suits to indi-
vidual suits, what he said through the EEOC was: If we find a
g:rson who has been discriminated against, we are going to do the

st fbb we can to put that person in the job that he or she was
entitled to.

Senator HatcH. Right.

Mr. Days. Without regard for who is in the position. And so we
might have a male or a woman in that position, and as I read the
EEQC statement, that person might be displaced. Not necessarily,
but in doing that, Judge Thomas surprisingly was acting in con-
formity with what other administrative agencies have done and
what the courts have done.

I don't think we have a situation where courts willy-nilly bump
incumbent employees in order to remedy acts of discrimination.
There are all kinds of techniques that are used.

My last comment, Senator, really picks up on something that
Senator Specter asked, and that is the reasonableness of Judge
Thomas’ position. And I want to say that it is reasonable and one
can discuss these, but what is surprising, and I think disappointing,
about Judge Thomas' record is that he is asking questions that
people who are totally uninformed ask. They are not wrong ques-
tions to ask, but he has been there. He has been working in the
EEQC. He has seen these cases. And yet he comes up with the
same questions that someone who is naive in this area would ask,
and the answers that he gives are answers that have been already
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thought of, they have been tried, and in some instances they just
have not worked. And yet he continued as Chairman of the EEQOC
to promote these socalled alternatives.

or example, criminal penalties in employment cases. I don’t
think that is a very good idea, but I think the test is that he never
once, to my knowledge, proposed to Congress through his own ad-
ministration that efforts be made to amend title VII to provide
that remedy.

Senator HarcH. Well, my time is about up, so let me just make
these comments. The distinguishing feature, it seems to me, is that
you did make the comment that in those cases where there has
been discrimination, he has been bringing individual cases, and I
think rightly so. But we are talking—the real distinction between
Clarence Thomas and, say, traditional civil rights leadership, in-
cluding yourself and the other two professors here, is that he
doesn’t believe anybody should be discriminated against through
reverse discrimination if we have other means to resolve these
problems. And he suggests that those means are that if we have a
situation where there has been intentional discrimination, then we
ought to have fines or we ought to have jail terms for that type of
activity—which I think would get to the bottom of this a lot
quicker than, say, allowing discrimination against a totally inno-
cent third party, be that party of any particular race of gender.

So I think we both will admit there is a legitimate argument on
both sides of this issue. It is very complex. It is very difficult. And 1
think he, along with you, choosing different paths, are trying to get
to the problem of discrimination in our society in the very best way
that he thinks possible. You disagree with him; he disagrees with
you.

I happen to believe there is no justification to discriminate
against anybody where you do not have intentional discrimination.

Mr. Days. Well, Senator, I don't think anybody in what I suppose
Judge Thomas would call the orthodox camp in this regard wants
to latch on to affirmative action remedies when there are other al-
ternatives that would do the job. That has not been the inclination
of civil rights organizations or people who are bringing these cases.
I also think that there is room for debate in these areas.

But I think it is incumbent upon people who enter the debate to
come to that debate informed, and certainly in some many respects
Judge Thomas, even if he knows what is going on, has not revealed
that publicly and he has not revealed it here in these hearings.
And that is what makes me very uncomfortable.

Senator Hatch. I think those are good comments, except for one
thing: I think everything he did at the EEOC does—I am going to
challenge my good friend from Massachusetts. It may be that the
way around this reverse discrimination approach, this discrimina-
tion against purely innocent people just because we have a desire
to resolve some of the racial conflicts in America—and we all have
that desire—that instead of discriminating against solely innocent
people or completely innocent people who really have not partici-
pated in the discrimination and causing them reverse discrimina-
tion, maybe what Clarence Thomas has done for us here in these
hearings is very valid. And maybe what Senator Kennedy and I
and others need to do is to provide a change in title VII whereby if
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employers are going to discriminate or are not going to do the
things that are right for society, that we do have fines in extreme
cases where it is highly justified, perhaps even criminal sanctions.

So I am going to look at that, and--look at him. He is already
starting to gear up. You can just see it.

Senator KENNEDY. That was already in our civil rights bill, Sena-
tor, for intentional discrimination——

Senator HatcH. For intentional discrimination.

Senator KENNEDY. Particularly against women and also disabil-
ity.

Senator HaTcH. Yes, but we opposed the anti——

Senator KENNEDY. It is also in Senator Danforth’s bill. So we will
welcome you taking a good look at——

Senator HatcH. Well, as you know, I did.

Senator KENNEDY. I am not going to tell Senator Thurmond that
you are over either,

Senator HatcH. All right. As you know

Senator KENNEDY. I promise not to tell him because~——

[Laughter.]

Senator HatcH. As you know, I did——

Senator THURMOND. I think you ought to call the time on every-
body who goes over so we can get through the hearings.

Senator KENNEDY. Look over on your right there——

Senator HATCH. And just remember

Senator THURMOND. When you are the chairman, you control it.

Senator KENNEDY. I did not with——

Senator HatcH. If I could just add one last thing.

Senator KENNEDY. I guess you will.

Senator HatcH. In the civil rights bill—it is only fair.

In the civil rights bill, I did oppose the preferential aspects, al-
though I tried to resolve it myself and miserably failed. And I com-
mend Senator Danforth for his efforts, and thus far it is still not
quite there. But hopefully we will get that resclved. Maybe this is
something we can put in that will resolve it, because it is not in
there in the form that I think it should be in.

. But I appreciated the discussion, and I appreciate having you
ere,

Senator KENNEDY. I just have one brief question, and then I will
recognize Senator Specter and anyone else. Just one clarification
and then a question.

As I understand it, Professor Days, you felt so strongly about
Judge Thomas' nomination that you withdrew from participation
as a reader for the ABA Committee that testified yesterday. Is that
correct?

Mr. Days. That is correct.

Senator KENNEDY. Let me just ask this question and then a brief
comment from all the panelists. Some people argue that it is im-
portant that a black American sit on the Supreme Court, and that
if Judge Thomas is not confirmed, it is highly unlikely that Presi-
dent Bush will nominate another black American.

What weight do you give that in terms of the support for Justice
Thomas? Professor Lawrence, maybe we will go the other way this
time.
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Mr. LawreNcE. I think that I certainly would feel that it would
be a tragedy if President Bush, because we found his first African-
American nominee wanted, would not cheose from among a wealth
of other African-American nominees who we would find to be quite
ready to support, even from his own party. So I think that would
be a tragedy if this were used in this way.

At the same time, I also feel that, as retired Justice Thurgood
Marshall admonished us upon his retirement, the important issue
here is not the color of the nominee’s skin in terms of a voice for
our community, but the nature of that voice. So that, for me, I
think that certainly I would hope that the President would find an-
other nominee from within the African-American community, and
there are many, many who [ feel are extensively more experienced,
extensively more qualified than Judge Thomas.

At the same time, I feel that if I am given the choice of a person
who shares with me only the color of my skin and a person who
;vill speak for the interest of my community, I will choose the
atter.

Mr. EpLEy. I would paraphrase some responses to this that were
given in a report issued by the Congressional Black Caucus Foun-
dation recently. Diversity is important, and we do value the goal of
having an African-American on the Court; but we do not value it
above all else, and we don’t value it above some of the principles
that we have been discussing on this panel.

It seems to me that the choice is not properly understood as take
this conservative black or a white conservative. It seems to me the
choice is between taking this very conservative black now or wait-
ing for another African-American or cther minority of more main-
stream views, if not appointed by Mr. Bush then appointed by the
next President.

I think on the scale of decades in which the Supreme Court oper-
ates, we are willing to be patient still.

Senator KENNEDY. Dr. Days.

Mr. Days. Senator Kennedy, as I indicated at the outset, this has
been a very difficult situation for, I think, most African-Americans
and most people of good will in this country, because it would give
me great pride to see another African-American sit on the Su-
preme Court; but to follow my colleagues on this panel, I want to
see something below the skin, beneath the skin that convinces me
that that person will be a voice and a vote for the people who are
voiceless and voteless on the Supreme Court, particularly during
this time on issues that are of critical importance to all of us and
issues that will affect us for as long as certainly the people on this
panel will be alive,

Senator KENNEDY. Thank you very much.

Senator Specter, I see we have been joined by Senator Simpson. 1
would be glad to recognize Senator Simpson, and then I think Sen-
ator Specter had a short——

Senator SiMpsoN. Mr. Chairman, I thank you. I think I will defer
to Senator Specter. He was here prior to my entrance, and I thank
you for your courtesy.

Senator KENNEDY. Senator Specter.

Senator Specter. Thank you, Mr. Chairman.
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Professor Days, you said that Judge Thomas had asked naive
questions. Were you referring to his pushing the penalties and the
jail sentences on that?

Mr. Days. Yes. Among other things. I am not talking about that
specifically, but certainly I could tell you why I think that has not
been effective.

Senator SPECTER. Well, you had mentioned that in the context of
the naive questions, and it seems to me that the penalties and jail
sentences are a good idea. And when you say he hadn't suggested
them to Congress, I don't know about that. We did know about
them. He had written about them, and he testified that in the
Local 28 Union case he had asked the solicitor to ask for contempt
penalties in that case, so that he had moved forward in that direc-
tion.

Before you said that, I had planned on the first round to ask you
a question which ties in with what you have just said. He has been
known to rely upon prestigious authority for his positions against
z}alflelrmative action because he quoted you. And that was what I

al

Mr. Davys. Out of context, Senator.

Senator SPECTER. Excuse me?

Mr. Days. OQut of context.

Senator SPECTER. Well, let’s see about that. You don't know
which quote I am going to pick. I have got two here. I could go
either way.

Well, he quotes you in a quote, so let's see if it is out of context.
One of the additional reasons—and when I talked to Professor
Lawrence, I didn't by any means cite them all as to his reasons on
affirmative action. And, again, I repeat, I think it is a great shame
we didn’t spend some real time on this question because that is his
real area of expertise. And I think that is the real cutting edge of
this issue in American civil rights on giving people a chance to get
a job. If there is one question which deals with all of the problems
in the African-American community, drugs, crime, and housing
and advancement, it is jobs. And we have neglected it, and neglect-
ed it badly.

But this is one of the additional reasons that he advanced on the
subject of his opposition to affirmative action. In the Yale Law and
Policy Review, he says, “Moreover, the approval of goals and time-
tables allows yet-undetected discriminators to create a numerical
smokescreen for their past or present violations.” Then he quotes
in a footnote, “Professor Drew Days III, Assistant U.S. Attorney for
Civil Rights during the Carter administration, believes that the af-
firmative action plan in United Steelworkers v. Weber was adopted
by Kaiser Aluminum and Chemical Corp., at least in part to”’—and
then he quotes you—purports to quote you—‘'divert attention from
the fact that it had long been engaged in discriminatory employ-
ment practices that violated Federal law.” He cites a Yale Law
Journal article of yours.

My first question to you—well, let's deal with the substance of it.
Do you think that that is a valid argument that discriminators do
divert attention away from their prior bad conduct by adopting af-
ﬁrr:il{at}'?ve action plans, which is the argument Judge Thomas
makes?
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Mr. Davs. I don’t think that that is a common situation. 1 was
talking about a specific case, the Weber case, where I felt—indeed,
argued as part of the Carter administration in that case that there
was evidence of intentional discrimination and we should be care-
ful not to let employers put forward affirmative action plans to
hide more deep-seated discrimination and come up with remedies
for that discrimination. So it wasn’t either/or. My whole article is
about tailored responses to situations of discrimination. And there
may be some situations where it i1s necessary to have very hard
numbers as a remedy; in others it may be recruitment, it may be
spreading the word.

So I really think that that quotation was taken out of context,
and that is why I said what I said. I don't think that it is a wide-
spread practice of employers to use affirmative action plans to hide
their intentional discrimination. I think what they are Joing, with
the encouragement of this Congress and, in the past, administra-
tive agencies, is trying to deal with their own discrimination before
the sheriff knocks on the door. And I think that is a commendable
thing. But I think that they should respond to their history of dis-
crimination and exclusion in a way that is tailored to their particu-
lar circumstances.

Senator SpecTER. Well, he doesn’'t say that you said it was a
widespread practice. What he says you said was that it diverts at-
tention from the fact that they had been long engaged in discrimi-
natory employment practices that viclated Federal law.

Mr. Days. Let me give you one example of how that is dealt with,
Senator. There is something called the four-fifths rule that you are
probably familiar with in employment discrimination. It suggests
that if an employer has, let’s say, minority or female employment
that is 80 percent of what it should be in that particular work
force, then Federal enforcement agencies may not go after that
particular employer. But it is made very clear in the uniform
guidelines that apparently Judge Thomas didn't like very well that
the law does not protect employers who simply go by the numbers;
that an individual who is excluded as a result of this approach has
a right to go into court and get a remedy. And in other administra-
tions, the Government has supported that type of effort.

So I think that to the extent that employers do what is described,
there are remedies. That was not the issue I was dealing with in
my article, and Judge Thomas plucked that out to make a point
that apparently he was intent upon making.

Senator Specter. Well, OK. Even if he plucked it out, didn’t you,
in fact, say that it did divert attention from employers who had en-
gaged? in discriminatory practices to then adopt affirmative action

lans?
P Mr. Days. I did say that, and 1 think there may be situations
that one has to be vigilant about, where an employer comes up and
says “I have an affirmative action plan. I can’t be a discriminator.”
And I think law enforcement officials and individuals and courts
have to look beyond that.

Mr. LAwreNCE. Senator Specter

Senator SpectER. [ won’t pursue it further, but it seems to me a
fair reading of this is that he did not quote you out of context. But
I may be missing something.
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Professor Lawrence.

Mr. LawreNce. I just wanted to add something because I think
that this dialog, for me, gives us an opportunity to look at some-
thing that I think went unnoted in the discussion with Senator
Hatch.

Senator SpecTER. Professor Lawrence, could I come back to you
for that? I just want to finish up with Professor Days on one point.
1 would like to come back to you, if I may. Just one final question
for Professor Days and then we will come back to you, Professor
Lawrence.

Professor Days, do you think that Judge Thomas is intellectually
and educationally qualified? And I ask you that because you are a
professor at the Yale Law School, and we are about to have the
dean of the Yale Law School testify in support of Professor
Thomas. And we haven’t given very much attention to that in the
hearing, and I would be very interested in your evaluation as to
whether he is intellectually and educationally qualified for the Su-
preme Court.

Mr. Days. My answer is, based upon the record as [ have seen it,
that he is qualified. Certainly having gone to Yale Law School, 1
could hardly be in a position to quarrel with that.

Senator SpECTER. Good.

Mr. Days. What I am interested in is how he used that educa-
tion.

Senator SpecTER. On behalf of all the Yale Law School gradu-
ates.

Mr. Davs. Indeed.

Senator SpecTER. Excuse me, Professor Lawrence. You had an
addendum?

Mr. LawreNce. Right. The addendum I had, Senator Specter,
was that I think that rather simplistic dichotomy that Judge
Thomas and Senator Hatch have drawn between voluntary affirm-
ative action and affirmative action in response to identified dis-
crimination is troublesome for me and I think misleading. And I
think it ties in with the comment that Professor Days made in this
footnote, because I think that, as Professor Days noted, the Con-
gress in these cases like Weber has identified systemwide, systemat-
ic discrimination in certain industries, and sees that, as a pragmat-
ic matter, this discrimination cannot be ended. We do not have the
resources to bring case after case, particularly individual case after
case. And when we can encourage employers to identify their own
past discrimination and enter into voluntary programs, that these
voluntary programs are, indeed, remedial. They are remedial of
and identify past discrimination by the employer who imposes it
upon oneself.

Now, certainly there will be individual cases where the employer
may try to hide behind that, and it is up to the Government en-
forcement agencies to identify those. But I think it very important
to understand that voluntary affirmative action does not mean that
there has not been past discrimination.

Senator SpecTER. Thank you very much, Professor Lawrence.

Just one comment in concluding, Mr. Chairman. The yellow light
is on. I think it is important for people to focus—and it ought to be
said explicitly—that when help is given for those who are discrimi-
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nated against, it is not only for justice for them, but it has very
broad societal benefit. It goes beyond the discriminated class. It
goes beyond African-Americans. It helps society as a whole. But
when you help African-Americans who are discriminated against
and bring them into a part of the share of the American livelihood,
and women, it helps us all. It tackles basic problems in the core
society. And too many people think of us against them. And when
you help the minorities, it is more than justice for them; it is a
benefit for all of us, what we are looking for.

Thank you very much.

Senator KENNEDY. Thank you very much.

Senator Simpson.

Senator SiMpsoN. Thank you, Mr. Chairman.

I welcome this panel. I see Drew Days, and I remember some
very delightful visits with him when I was a freshman U.S. Sena-
tor. This is a very impressive man, and he was very helpful to me
in my beginnings here. And I think he served with real distinction.
It is nice to see you again.

Mr. Days. Thank you, Senator.

Senator SiMpsoN. The other gentlemen, I know of your reputa-
tions and your interest, and you present things very crisply for us.
It is our job to do this advise and consent, and I know that you
have certainly been in the forefront of these things and these kinds
of hearings in the past.

It is for us to do this process, and all of you have testified as to
the fact that he has this extraordinary early life experience, and
yet it doesn’t seem to have done what should be done, or at least
given a result that you would like to see with regard to his writ-
ings and his commentaries and so on; that he has simply been a
good soldier in the Reagan-Bush administration, has not been too
forthcoming, has done little to help out those on the fringes of soci-
ety; and, of course, trying, as so many have, to put the test to him
on, you know, what would you decide with Roe v. Wade, what
would you do and go back and look at his commentaries on Brown
and many other cases.

You all speak eloquently in support of affirmative action, and
you state your clear views on title VIII, and you talk about the
issue of economics versus these other things that are more person-
al. But one of the witnesses yesterday spoke of a study of what
characteristics a good Justice would have in common with some of
our fine Justices in the past, and the word “character” continued
to be used a great deal. Character. Strength of character, if you
will, the most common attribute of our best Justices. And those
that perhaps came through the crucible of a life described as we
know it now of Justice Thomas, might be one who would have the
firmest and strongest character.

Do you agree with that statement about character alone, not
about cases and the things to come and philosophies, but just plain
old character?

Mr. Days. Senator, I think character is very important, but I am
at a loss as to how to accurately and predictably measure character
or the impact that character will have on the decisions and func-
tioning of the Supreme Court Justice.
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What I have to rely upon is what a person has done and what a
person has said, and I might have some hopes harbored deep down
in me that that person will grow, that person may change, that
person may broaden his or her outlook, but that is pure speculation
on my part and I do not know whether that is a satisfactory basis
fCor making the decision to confirm somebody to the Supreme

ourt.

Mr. EpLEY. Senator, I would put it more strongly than Professor
Days. I think that good character and integrity are necessary, but
not sufficient. The good character will not predict whether or not a
Justice appointed in 1885 will work to usher in the Lochner era,
will vote in the majority in Plessy v. Ferguson. Character alone will
not be a good predictor of the constitutional vision that that Jus-
tice brings to the Court.

So, while I certainly would urge the committee to satisfy itself
with respect to the nominee’s character, I would also urge you to
discern his constitutional vision. It seems to me you have a respon-
sibility, in partnership with the President, to determine the course
of our constitutional history, to determine what vision will be rep-
resented on that Court, and if you focus exclusively on character, it
does not seem to me that you were discharging that shared respon-
sibility with the President.

Sel?at_a?or SimpsoN. Professor Lawrence, do you have any thought
on that?

Mr. LAwreNCE. I would only add, Senator Simpson, that, to my
mind, I have very little to go on in judging Judge Thomas' charac-
ter. I would certainly, as Professor Days has indicated and I indi-
cated in my opening statement, want to believe, very strongly want
to believe, as a fellow African-American, that this is a person of
the highest character.

I think that it is true that when one, as you say, passes through
the crucible of American racism and poverty, that that can be a
character builder. I think that it can do other things, as well, that
we certainly have too much evidence in our community of people
whose character has been destroyed by that same experience. I am
not saying that is true of Judge Thomas. I believe that his charac-
ter is a good one, but I have very little evidence to know that,
except for the record, the public adult record. I cannot rely upon
Jjust the fact that he has lived through this experience.

Mr. Days. Senator, may I just add one brief footnote to my re-
marks——

Senator SimpsoN. Please.

Mr. Days [continuing]. And that has to do with the function of a
Justice of the Supreme Court. When a new Justice gets into confer-
ence, | assume that his brothers and sisters will recognize that he
is a person of high character. The question is what kinds of argu-
ments is he going to make, what kinds of positions will he or she
take. Indeed, in opinions and dissents, how will that person express
himself or herself?

We give character as the baseline, but it is how that Justice ex-
plains what is going on in the world and how the Constitution is
supposed to influence that. People will live or die, based upon not
his character, but how he views the law and how he thinks it ap-
plies to their situations.
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Senator SiMpsoN. I concur with that totally. I have been im-
pressed in my research and in the testimony of Judge Thomas that
the people that know him the very best are saying things about
him that I have never heard about anybody in my time here on
this panel, Democrat or Republican alike, under Jimmy Carter,
under Ronald Reagan, under George Bush.

I have never heard those things said about a man by the people
who know him best, the people in the EEOC—and I went and vis-
ited with them, as I said before—people who worked with him, and
his degree of, an overworked word, sensitivity and compassion I
think is beyond commentary as to what he would do.

He spoke eloquently of how the person facing abortion, what an
anguishing decision. He spoke eloquently of the criminals awaiting
justice in the system. To me, that is what it is all about. Is this a
man, when your case is being presented, who is going to listen, pay
attention, and then generate the motions of fairness and compas-
sion and sensitivity, love, caring, you know, the works, that is what
this is all about in my mind, not sterility, you know, of what he
might or might not do based upon this or that.

Of course, you three have watched this confirmation process now
for years and know that we are slowly going to get to the point
where we will just not know anybody at all when they get here,
some big zip will be presented to us and we will mess around
trying to figure out who he or she is, and the more zip, the better
chance they will have—I mean zip in a zero, and not zip in spirit.

Mr. Days. Senator, may I say one thing in that respect?

Senator SimpsoN. Yes.

Mr. Days. I have read all the transcripts of these proceedings
and seen some of them on television, and I was very affected, Sena-
tor, by your report of your visit to the EEOC. But I will tell you
something that sticks with me today and has troubled me through-
out these proceedings, and it has to do with—I know that you have
been crossing swords over the question of abortion, but I was
struck by the fact that Judge Thomas gave his speech in the Lew
Lehrman Auditorium te the Heritage Foundation, and he com-
mended the approach that Lewis Lehrman took, using natural
law—and, Senator Biden, I do not want to get into natural law, it
is another point.

The CaairMAN. That is QK by me.

Senator Harcw. It is OK by us, too. [Laughter.]

Mr. Days. He was asked about this particular speech and wheth-
er he had read then or since Lewis Lehrman’s speech, he said he
had not. Now, I put his comments about the importance of this
issue in our society and how it divides the society and how painful
it is for all of us to deal with, and some of us have had to deal with
the issue up close. For a person to talk about that issue, without
even having read the speech that asserted that a fetus was as
person, strikes me as not sensitive at all. It strikes me as the
height of insensitivity, given the tremendous emotion that is in-
vested in the issue of abortion in the society.

Senator SiMpsoN. I do hear that, but I think if you go look at his
testimony, you can see exactly what he explained as he was asked
about that speech, and it is funny to me how Lew Lehrman, you
know, somehow has been in his life and place on the scene has
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been distorted. He ran for the governorship in New York and
damn near beat Cuomo. I mean he is not some fellow that just, you
know, dropped down on the playing field and suddenly began to
babble conservative things. He presented himself in a way where I
believe that he got 49 percent of the vote in New York, or 48, in a
very spirited race with the present Governor.

Anyway, I have much more and you are very good to respond,
and I thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

I next recognize a fellow who 15 years ago probably never
thought that on his 58th birthday he would be gitting on a panel
about to ask questions of 2 nominee to the Supreme Court. Senator
Grassley, by the way, happy birthday.

Senator GRasSLEY. Thank you. I have no questions of this panel.

The CHAIRMAN. Well, we should do this more often on his birth-
day. [Laughter.]

I have been listening to the admonishments of the Senator from
South Carolina, who has been telling me—and he will tell me, I
assure you, throughout these hearings—that we should make them
move more rapidly. We are going to limit witnesses to 5 minutes,
and Senators to 10 minutes. It is important for Senators, like Sena-
tor Hatch, who have additional questions or comments to be able to
speak, notwithstanding the fact that we have a large witness list.

So, I am going to recognize Senator Hatch.

Senator HarcH. Thank you, Mr. Chairman.

1 have appreciated the testimony you brought here. We differ,
but that is what makes America great, too. One thing, though, I
did want to bring out is this issue of preferences. On the current
civil rights bill, there was an amendment, an anti-preference
amendment to do away with it. I voted for that. I have to say a
number of others voted against it and it was defeated.

But Thomas’ approach is that we should not have preferences on
a racial basis or on a gender basis or any other basis that discrimi-
nates against other people. And I am concerned about it, because
in this country today, almost everybody, one way or the other, has
faced that issue at one time or another in their lives, and it is cre-
ating difficulty and problems over America which I think, in a
sense, is creating even more unrest and distress.

Mr. Days, as you know, I have a great deal of regard for you, and
I certainly respect both the others. I just do not know you as well
as I know Mr. Days. But I do not think that lumping veterans pref-
erences or welfare or food stamps or any number of other prefer-
ences that have given society into this particular discussion is cor-
rect, because, first of all, society does make preferences.

We in many ways take care of the poor, the sick, the needy, per-
sons with disabilities, and those are preferences, but they are race
neutral preferences, and veterans preferences are race neutral
preferences. [ think what Clarence Thomas is saying is, look, there
is no justification to ever have racial preferences based solely on
race or any kind of preferences based solely on what a person is or
is not in our society. That ultimately involves discrimination
against others.
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Now, I think there are two interesting sides to this issue. If we
could solve it, you and I would be so happy, because it is one of the
real problems in our society today. I would like you, all three of
you, if you will—I have respect for your intellectual acumen, indi-
vidually—give some thought to how we might help everybody who
is disadvantaged, not just those who are African-Americans or His-
panic-Americans or Asian-Americans, or whatever, but everybody
who is disadvantaged, but at the same time really put some teeth
into stamping out discrimination by building upon maybe these
ideas that Clarence Thomas has, and others have, as well, to basi-
cally end discrimination through tougher penalties, rather than
discriminating against other people, through reverse discrimina-
tion.

I think tougher penalties, either monetary sanctions or criminal
penalties, may be the real way to get to the bottom of discrimina-
tion, and I think you would avoid the problem of so many people
feel they are discriminated against, because we give racial prefer-
ences on the basis of race in any given situation.

But I would like to have your thoughts on that. I would like you
to write to me and tell me how you think that might work and
what might be the better approach, and give me what you think
are the subtleties and the intricacies of how we would handle that
type of approach vis-a-vis the other.

Now, I am not asking yvou to give up your ideas on the other, but
I would like you to give me some suggestions, all of us some sugges-
tions and ideas on how we might better really resolve these prob-
lems of discrimination in America.

Mr. Days. May I just respond briefly, Senator?

Senator HatcH. Surely.

Mr. Days. The problem I have with tougher criminal penalties is
not that we find the evil actor, that person should not be penalized to
the ultimate of the law, it is that, in so many respects, we have gone
beyond that point in our society and we are dealing with employers
who are not evil actors—

Senator HatcH. Right.

Mr. Days. [continuing]. But they have run institutions that in the
past excluded minorities or women, and then the question becomes
one of, well, how do we get them. Well, the employer says I have a
test that I use to determine whom I am going to hire, and the laws
well, well, if that test has a discriminatory impact upon those groups,
then something has to be done about it.

Senator HatcH. Right.

Mr. Dayvs. Now, that is not the employer that you want to put
behind bars. Yet, what is the solution? The solution has been that
the Griggs test, the approach that has been developed based upon
Griggs, and even to this day is acknowledged, at last in part by the
Supreme Court, is an answer that we have to continue to use until
we have dealt with those institutional systemic problems of dis-
crimination.

Senator HaTcH. I am a hundred percent behind the Griggs test,
and I think most people in the Congress really are.

Mr. Days. That makes me feel great, Senator.

Senator HatcH. I know, but I am.
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Mr. Days. The counting that I have done on the Supreme Court
makes me less comfortable.

Senator HatcH. To make a long story short, I really do believe
that—I am not just talking criminal sanctions. That would only be
used in the most extreme cases, but actual monetary penalties and
sanctions, which business people did pay attention to because that
is the bottom line to them. And I think that there may be some
way of utilizing that. That is why I am asking you to consider it.
There may be some way of utilizing that that gets us off of this
racial preference approach, that discriminates against others who
feel that sting of discrimination too, in our desire to get rid of past
discrimination and current discrimination really at the expense of
innocent people. And that is all I am asking, help us on this, be-
cause you people deal with this every day. I do in a sense, but not
ilearly in the depths that you have to and that you have personal-
y.
So I am asking for help here, and sincerely doing so.

Mr. EpLEY. Senator, I appreciate the invitation to write you and
will do that.

Senator HatcH. Good.

Mr. EpLEy. What [ hope that the committee will focus on, howev-
er, is: In the context of this nomination, it seems to me that the
committee should be looking for two things in the nominee. One of
those is an ability to engage in precisely the kind of pragmatic,
conceptually rich exchange about issues of race relations that you
and Professor Days have been engaged in for the last couple of
minutes. But the other is to see whether or not the nominee is
someone who will not act as a superlegislator, someone who will be
respectful of the policy balances that are struck by you here in the
Congress.

Now, on hoth of those two criteria, pragmatism, principled prag-
matism on the one hand and respect for the congressional role on
the other, it seems to me this nominee on the record—not on his
character but on his record—is woefully lacking. The manner in
which he has engaged in discussions of these race issues in the past
has not been along the terms that we have been engaged in for the
last several minutes. Instead it has been dogmatic, as I was discuss-
ing with Senator——

nator HarcH. Well, I think those are interesting comments. [
didn’t mean to cut you off.

Mr. EpLEY. And with regard to the respect for the congresgional
role, his repeated view, in my estimation, in my assessment, ex-
treme and outside the mainstream interpretation of title VII as it
now stands on the books and of judicial precedents indicate, it
seems to me, that he would not be a fair umpire in disputes be-
tween the branches, a fair umpire in interpreting congressional
will. Everything in the record suggests that as a %upreme Court
Justice he would seek to implement the policy preferences, the pre-
ferred interpretations of statute in the 14th amendment that he
has been speaking for the last 9 years, that he would overturn
Santa Clara, that he would overturn Weber, that he would over-
turn Fullilove. He hasn't said anything to the contrary.

The work that the Congress has been doing in the last couple of
years on civil rights legislation, it seems to me, is quite at odds
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with the positions that this nominee has taken historically. And a
close reading of the transcript does not dispel the concern that I
have that as a Justice he would be an activist in every bit the same
way that the current Supreme Court has been an activist, to the
collective dismay of the Congress, on civil rights issues.

Senator Hatcu. Well, what you seem to be saying is that if he is
a liberal activist that is fine, but if he is a conservative activist
that is not so good.

Mr. EpLEY. No, —

Senator HatcH. Let me just say this: I have known Clarence
Thomas for 10 years, and I have to say that it is interesting how
two individuals can perceive a person so0 much differently.

For instance, I have no doubt in my mind—well, you will prob-
ably notice that the only affirmative action questions came from
this side of the table. It started with Senator Specter, and I was the
only other one to even raise the issue. Nobody on the other side
raised the issue, to my recollection—although they may have. 1
may have been temporarily absent on a couple of occasions. But it
was raised by us because we think it is an important issue.

I have known him for 1¢ years, and 1 have to say, No. 1, on the
pragmatic issue, he understands this area very, very well. Probably
as well as any of you do. In fact, I would submit he does. He has
had wide experience, both in the private sector as a corporate
lawyer, in the State, in all three branches of the Federal Govern-
ment, and really almost 10 years in the EEQC which is one of the
most complex, difficult agencies to run.

I think if anybody does understand these issues, it has got to be
Clarence Thomas. And part of the reason that I understand him is
we have had a dialog for 10 years. Now, part of it also because Mr.
Days and I have had dialog on these issues as well, and I consider
very few people his equal in this area.

So, No. 1, I think he does understand it, and I think he takes a
position that is contrary to yours and I think which is supported by
the vast majority of the American people. No. 2, with regard to his
fairness, I want you to know that I know Clarence Thomas very
well, and over the last 10 years, if I was to pick a person who
would be super fair on race relations and equal rights and civil
rights, he would be one of the people that would be at the top of
the list, because I think he will be. And I do not think he will be
an activist for conservative principles. [ think he will be an activist
in trying to make sure that individuals are granted rights and are
kept free and that they have civil rights and equality.

So that has been my perception. Yours is different. And mine
comes from very practical experience of working with him as chair-
man of the Labor Committee and also as ranking member since
Senator Kennedy has become chairman on problems on a daily
basis involving these very problems.

So I think we both share the same concerns. All four of us—the
three of you and myself—and I think Clarence Thomas would like
the same type of results. The question where we differ is what is
mainstream in America and what isn’t. And I submit that the vast
majority of the American people would agree with Clarence
Thomas on the issue of preferences,
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Well, thank you. I appreciate you, I appreciate listening to you,
and I will look forward to not only letters, but any time you are in
town, if you would like to try and stop in and chat with me about
these things, I would be more than happy to do so and get your
advice on some of these suggestions we have made.

The CHAIRMAN. Good luck, gentlemen.

Let me make one point, if I may, speaking of pragmatics. I recog-
nize there is a different constitutional test that is applied with
regard to types of preferences that are offered. From a pragmatic
standpoint, a preference is a preference is a preference to somecne
who gets bumped out because of preference. I continue to find it
fascinating that we talk about preferences as they relate to affirm-
ative action when they affect blacks and women and minorities,
but we also talk about preferences when they relate to standing,
status, and tests, for example, when applying to school. Your law
school, Mr. Days, is one of the—probably the most difficult one to
get into. I am not suggesting that it is the best but because of its
small class size, it is the most competitive.

I was told by several law deans—whom I will not name, but I
don’t think anyone will dispute this—that the vast majority of the
people who apply to your law school are qualified to do the work
there, Most people who apply to your law school, Mr. Edley, are
qualified to do so. They don’t apply to Harvard and Yale unless
they are already, in most cases, qualified.

The question is: How do you pick among the qualified?

Now, if, in fact, somebody’s father and grandfather went to Yale
and they get in, even though their marks aren’t quite as good as,
say, the son or daughter of someone who didn’t go to Yale, that is a
preference. The end result is that somebody didn’t get to go to Yale
because of a preference. The real impact is the same. But somehow
we don't talk about those things.

Someone’s father or mother contributes to a library to be con-
structed on campus, assuming they are already qualified, it does
impact on whether or not they get into school. That is a preference.
We do not call that a preference.

Now, granted, I recognize the constitutional distinction, but the
impact is one that I hope we do not lose sight of when we are talk-
ing about preferences. A preference is a preference is a preference.
Somebody gets excluded, because of the existence of a preference,
and I find we get all upset and excited 